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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 42 


Actions and Proceedings Relating to Property 


Art. 


1, Eminent Domain Generally, Repealed. , 


2. Special Alternative Condemnation Procedure, 42-2-1 to 42-2-24 


3. Relocation Assistance, 42-3-1 to 42-3-15 


4, Ejectment and Recovery of Real Property, 42-4-1 to 42-4-30 


5. Partition, 42-5-1 to 42-5-9 


5A. Uniform Partition of Heirs Property, 42-5A-1 to 42-5A-13 


6. Quieting Title, 42-6-1 to 42-6-17 
7. Specific Performance, 42-7-1 to 42-7-4 
8. Replevin, 42-8-1 to 42-8-22 
9. Attachment, 42-9-1 to 42-9-39 
10. Exemptions, 42-10-1 to 42-10-13 
11. Government Immunity, 42-11-1 
13. Equine Liability, 42-13-1 to 42-13-5 


ARTICLE 1 


Eminent Domain Generally 


(Repealed by Laws 1981, ch. 125, § 62; recompiled by Laws 1981, ch. 125, § 60.) 


42-1-1 to 42-1-39.. Repealed. 


Repeals. — Laws 1981, ch. 125, § 62, repealed 42-1-1 to 
42-1-39 NMSA 1978, relating to eminent domain, effective 


42-1-40. Recompiled. 


Recompilations. — Laws 1981, ch. 125, § 60, recompiled 
42-1-40 NMSA 1978, relating:to statutes of limitations for 


ARTICLE 2 


July 1, 1981. For present provisions, see 42A-1-1 through 
42A-1-33 NMSA 1978. 


actions against state agencies or political subdivisions, as 
42A-1-31 NMSA 1978, effective July 1, 1981. 


Special Alternative Condemnation Procedure 


WM 
ia) 
ie) 
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-1. Declaration of intent. 

-2. Definitions, 

-3. Purpose. 

-4, Authority to acquire. 

-5. Petition. 

-6. Preliminary order of entry. 

-7. Service; personal or by publication. , 
-8. Contents of answer. 

-9. Time for answering. 

-10. Intervention. 

-11. Election of trial by court or jury. 
-12. Time of trial. 

-13. Argument, 
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Sec. 


42-2-14, 
42-2-15. 
42-2-16, 
42-2-17, 
42-2-18. 
42-2-19. 
42-2-20, 
42-2-21. 
42-2-22. 


42-2-23, 
42-2-24. 


Default. 

Verdict and Taaevene 

Proof of payment; recording judgment, 

Purpose of act. 

Application of Rules of Civil Procedure. 

Disqualification of judge; effect. 

Waiver of bond. 

Costs. 

Flood control; appropriation of land; compensa- 
tion for immediate use. 

Condemnation of property in excess of need; 
sale to prior owner; price. 

Exclusion of certain property. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-2-1 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-2-2 


42-2-1. Declaration of intent. 


The legislature hereby determines and declares that the construction of urgently needed public 
roads and state highways is:being delayed by the inability to enter into timely possession of the 
condemned property; that the landowner must wait the termination of prolonged litigation before 
he receives compensation for his property; that the delay in possession and therefore construction 
of the facility results in increased construction costs and thereby injuriously affects the public. The 
legislature, recognizing its responsibility, intends to solve these problems by establishing a special 
procedure whereby the state can enter into possession at the inception of the proceeding, and the 
interests of the property owner are protected by providing for an adequate bond prior to vesting 
of title and the taking of possession and also safeguarding the property owners’ right to a speedy 
judicial determination of the total just compensation due. This legislation is necessary for the im- 
mediate preservation of the public peace, health, [and] safety, the promotion of the general welfare 
and to minimize the economic and financial dislocation caused by highway construction. 

The special procedure set forth herein shall be in addition to any other condemnation procedure 
now in effect and shall not be construed as repealing or amending such procedure by implication. 


History: 1953 Comp., § 22-9-39, enacted by Laws Mere inconvenience resulting from the closing of streets or 
1959, ch. 324, § 1. roads which requires circuity of travel by those abutting on 
Bracketed material, — The bracketed material was such roads to reach the main highway system does not give 
inserted by the compiler and is not part of the law. rise to a legal right in one so inconvenienced, when another 
reasonable, although perhaps not equally accessible, means 

ANNOTATIONS of ingress and egress is afforded, State ex rel. State Hwy, 


Comm'n v. Brock, 1968-NMSC-165, 80 N.M. 80, 451 P.2d 984, 

Rule relating to dismissal of actions inapplicable. 
— The special statutory eminent domain procedure is in- 
consistent with rule 41(b) and (e), N.M.R. Civ. P. (now Rule 
1-0041 NMRA), relating to dismissal of actions, and these 
rules are therefore inapplicable to eminent domain pro- 


Legislative intent. — It would have been practically 
impossible for the legislature to have stated more clearly 
their intention that compensation should be paid when 
public property was condemned for highway purposes, The 
requirement for payment is clearly without regard to the 
nature of uses being made and accordingly includes prop- 


erty being used for a governmental as well as a proprietary ceedings brought under the special alternative procedure 
purpose. State ex rel. State Hwy. Comm'n v. Board of Cnty. where a permanent order of entry has been made as to 
Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 P.2d 830, some part of the property being condemned, State ex rel. 
Provision for compensation when property con- State Hwy. Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 
demned for highway purposes, — Since highways are 873, 443 P.2d 866. RS S| 
state projects paid for by the public of the state at large, Effect of trial court's refusal to allow expert to 
including in many instances contribution by the federal testify. — The trial court's refusal to allow plaintiff's ex- 
government, it is only just and proper that the legisla- pert appraiser to testify as to the fair market value of the 
ture in its wisdom should provide for compensation when property in question, after a detailed and lengthy exami- 
public property is taken for highway purposes. State nation into the expert's qualifications was reversible er- 
ex rel, State Hwy. Comm'n v. Board of Cnty, Comm'rs, ror. City of Santa Fe v. Gonzales, 1969-NMSC-085, 80 N.M. 
1963-NMSC-074, 72 N.M. 86, 380 P.2d 830 (1963), | 401, 456 P.2d 875. Myvi 49a oe 
Loss of business due to restriction of direct access, All public land, no matter how acquired, subject 
noncompensable, — Loss of business or of prospective to condemnation. — The fact that public lands were in 
business, because the traveling public cannot reach a road- part or whole acquired by trust funds is immaterial. The 
side business establishment as readily as before the restric- chapter draws no such distinction. It subjects all public 
tion of direct access, amounts only to a diversion of traffic land to eminent domain without distinction so long as a 
and is noncompensable. State ex rel, State Hwy, Comm'n v. - determination has been made that the land is required 
Brock, 1968-NMSC-165, 80 N.M. 80, 451 P.2d 984, for a greater public need. Laws 1959, ch. 324, gives the 
Once reasonable access is given to the main highway ___ State and all of its political subdivisions the right to ac- 
system by means of frontage roads, any circuity of trave! quire public property’by right of éminent domain for use 
occasioned by the loss of direct ingress and egress is non- of public highways. 1959-60 Op. Att'y Gen. No. 60-156. 
compensable, State ex rel. State Hwy. Comm'n v. Brock, Law reviews. — For article, "Frontland Taking - Back- 
1968-NMSC-165, 80 N.M. 80, 451 P.2d 984. land Value", 9 Nat. Resources J, 237 (1969). 


42-2-2. Definitions. 


As used in this act [42-2-1 to 42-2-16 NMSA 1978], "state" includes any commission, depart- 
ment, institution, bureau or agency thereof as well as all political subdivisions of the state. 


History: 1953 Comp., § 22-9-40, enacted by Laws acquire property. — The state highway eommigaton 

1959, ch, 324, § 2. 7 ) pon state transportation commission) is a department of 

the state of New Mexico, and authorized by.the legislature 

ANNOTATIONS bake ) to acquire property for highway purposes. State ex rel. 

State highway commission (now state transpor- State Hwy, Comm'n v, Burks, 1968-NMSC-121, 79 N.M. 
tation commission) authorized by legislature to 378, 443 P2d 866. 
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42-2-3 SPECIAL ALTERNATIVE CONDEMNATION PROCEDURE 42-2-5 


Acquiring land for county sewage disposal facil- county sewage disposal facility, including a sewage lagoon, 
ity. — The governing body of a county has the power of 1963-64 Op, Att'y Gen. No. 63-75, 
eminent domain for the purpose of acquiring land for a Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 


Jur. 2d States, Territories, and Dependencies §§ 2, 3. 


42-2-3. Purpose. 


Unless otherwise specifically provided by law: 

A. the state may acquire, either temporarily or permanently, public or privately owned lands, 
real property or any interests therein, including water rights or any easements deemed neces- 
sary or desirable for present or future public road, street or highway purposes by gift, agreement, 
purchase, exchange, condemnation or otherwise. Such lands or interests in real property may be 
acquired in fee simple; 

~B. present or future public road, street or highway purposes include the taking of personal 
property, land or any interest in real property, under the Highway Beautification Act [67-12-1 
through 67-12-15 NMSA 1978]; 

C. the state may use the special alternative procedure to acquire lands or any interest engatat 
for any public purpose for which the power of eminent domain may be properly exercised; and 

D. for the purposes provided in Subsections A through C of this section, when state-owned 
property must be taken, the state board of finance shall first determine the greater public need, 
unless the state defendant in whom title is vested concedes that the purpose for which the prop- 
erty is sought to be taken is the greater public need. 


History: 1953 Comp., § 22-9-41, enacted by Legislative approval prior to condemnation by 
Laws 1959, ch. 824, § 8; 1966, ch. 65, § 15; 1981, ch. state highway department unnecessary. — Even 
125, § 49. though legislative approval prior to condemnation ‘by the 

The 1981 amendment, effective on July 1, 1981, added state highway department is not necessary under this sec- 
the introductory paragraph, substituted "provided in Sub- tion, 13-6-2 NMSA 1978, still controls the distribution of 
sections A through C of this section" for "above provided" proceeds from the sale or condemnation. ‘1969 Op. Att'y 
in Subsection D and made other minor changes. Gen. No. 69-144, 


Condemnation of Indian lands. — The state high- 


ANNOTATIONS way department may condemn lands belonging to the 
Generally. — By its title, the act (Sections 42-2-1 to intertribal Indian ceremonial association without legisla- 
42-2-16 NMSA 1978) is one providing an alternative pro- tive approval if the provisions of this section are complied: 


cedure whereby public or private property may be con- with, 1969 Op. Att'y Gen. No. 69-144. ; 
demned for highway purposes. State ex rel. State Hwy. Law reviews. — For note, "Cultural Properties Act - 
Comm'n v. Board of Cnty. Comm'rs, 1963-NMSC-074, 72 Turley v. State and the New Mexico Cultural Properties Act: 
NM. 86. 380 P:2d 830. A Matter of Interpretation," see 13 N.M.L. Rev. 737 (1983). 


42-2-4, Authority to acquire. 


In connection with the acquisition of property or property rights the state may by order of the 
court acquire an entire lot, block or tract of land if by so doing the interests of the public will.be 
best served. 


History: 1953 Comp., § 22-9-41.1, enacted by Laws 
1965, ch. 158, § 1. 


42-2-5. Petition. 


A. In any case where the state is the moving party to a condemnation action, a petition may be 
filed in the district court of the county in which such property is situated. Where the property of 
any defendant sought to be condemned lies partly in one county and partly in an adjoining county, 
the condemnation proceeding may be brought in either county. The petition shall include but not 
be limited to the following: 

(1) astatement by the petitioner of its authority to bring the action; 
(2) ageneral description of the public purpose for which the property is being condemned; 
(3) astatement that the action is brought pursuant to this statute; 
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42-2-5 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-2-5 


(4) an accurate surveyed description of the property to be condemned describing the same 
by metes and bounds and said description shall be incorporated in the petition with or without ref- 
erence to maps or plats attached to said petition; the property of each defendant to be condemned 
shall be described separately, and each tract under separate ownerships shall be consecutively 
numbered for ease in identification; 

(5) the names and addresses of all defendants shall be given if known; 

(6) the estate to be taken shall be described; 

(7) in the event that title to the property to be taken is vested in the state, a A Eeeamant 
that the board of finance has proclaimed that the needs and purposes of the condemnor to be of a 
greater public need than that of the defendant in whom the title is vested; 

(8) the petition shall be signed by any attorney employed by the state duly authorized to 
sign such pleadings; — 

(9) the name of such attorney and his address or the post- -office box number of the state 
shall appear below the signature, or both addresses may be given; 

(10) ‘an allegation that the petitioner has been unable to agree with one or more of the 
defendants having an interest in a particular tract as to just compensation; 

(11) astatement of the amount offered as just compensation for each tract affected; 

(12) the petition shall include or have attached thereto a map, plat or plan of the improve- 
ment to be constructed and showing the property to be condemned. 

B. Parties defendant. The petition shall name as defendants all the parties who own or occupy 
the property or have any interest therein as may be ascertained by a search of the county records, 
and if any such parties are known to the petitioner to be infants, or persons of unsound mind or 
suffering under any other legal disability, when no legal representative or guardian appears in 
their behalf, the court. shall on motion appoint a guardian ad litem.to protect the interest af those 
under any legal disability. 

(1) If any property sought to be bsitfomnell belongs to the state, the head of the com- 
mission, department, institution, bureau, agency or political subdivision holding either title, or 
possession, shall be named as well as the commission, department, institution, bureau, agency or 
political subdivision itself 

(2) If the record owner of the property sought to be condemned is deceased and there 
has been no recorded legal disposition of the property, the deceased and his known heirs shall be 
named as defendants, and if the heirs are unknown to the petitioner, they shall be named and des- 
ignated as defendants under the style of "the unknown heirs of .............. , deceased." 

(3) Ifthe estate of any such deceased person is in the process of being administered in any 
court of the state, the personal representative of such deceased person shall also be named as a 
defendant. 

(4) Ifthe property sought to be condemned is held in trust and the petitioner has knowl- 
edge of said trust, the trustee shall be named. 

(5) Where the name of the party holding title or any interest therein cannot be determined, 
such parties shall be designated as "unknown owners or claimants of the property involved." 

C. Notice of condemnation. Upon filing of a petition in condemnation in the district court, the 
clerk shall issue a notice of condemnation which shall contain: 

(1) the title of the action; 

(2) the name or designation of the court and county in which the action is brought as well 
as the cause number; 

(3) a direction that the defendant appear and answer to the petition within’ thirty days 
after service of the notice, and a statement that unless the defendant so appears and answers, the 
petitioner will apply to the court for the relief demanded in the petition; 

(4) the name and address of petitioner's attorney shall appear on every notice; 

(5) a general statement of the nature of the action and a general description of the pro- 
posed location of such road, street or highway, and that the land involved i is more fully described i in 
the petition on file in said cause; 

(6) in the event that an ex parte preliminary order of entry is obtained by the petitioner at 
the time the petition is filed, the notice as required by Section 5 [42-2-6 NMSA 1978], Preliminary 
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42-2-6 SPECIAL ALTERNATIVE CONDEMNATION PROCEDURE 42-2-6 


Order of Entry, may be incorporated in the notice of condemnation, both for the purpose of per- 
sonal service and 4 constructive service by publication, 


History: 1953 Gomi § 22-9.42, enacted ve Laws 29A C.J.S: Eminent Domain §§ 172 to 177, 219, 247, 249 
1959, ch. 324, '§ 4. to 251, 253, 255 to 259, 264, 


ANNOTATIONS 


- Am. Jur. 2d, A.L.R. and C.J.8, references, — 27 Am, 
Jur, 2d Eminent Domain $8 476 et seq., 498, 499, 


42-2-6. Preliminary order of entry. 


A. ‘A preliminary order permitting the state or any political subdivision thereof to immediately 
enter and occupy the premises sought to be condemned pending the action and to do such work 
thereon as may be required, may be obtained by the petitioner, without notice, upon the filing of 
the surety bond and deposit of money with the court as hereinafter provided, and a copy of such 
order shall be filed with the clerk of the court and notice thereof shall be served upon any defendant 
against. whom such order is obtained, or upon his attorney of record. Such notice shall advise such 
defendant of the nature of the order and inform him that,-unless objection thereto is filed within 
ten days after service thereof, the court shall deem such owner in default and shall proceed to make 
such preliminary order permanent and shall, without further notice, restrain said defendant from 
hindering or interfering with the occupation of the premises and the doing thereon of the work 
required, and that subsequent proceedings shall only affect the amount of compensation allowable. 

B. With his application for such preliminary order, the petitioner shall submit proof by affidavit, 
or otherwise, of the reasons for requiring a speedy occupation, and the court shall issue or refuse to 
issue the preliminary order according to the equity of the case and the relative damages which may 
accrue to the parties. If the order is granted, the court may require the petitioner to execute and file 
in the court a surety bond to the benefit of the defendants, executed by any surety company autho- 
rized to.do business in the state, in a sum to be fixed by the court, but not less than the value of the 
premises for which possession is sought after taking into consideration the amount of the deposit, if 
any, and the damages which will result: from such occupation and condemnation, as the same may 
appear to the court on the hearing, and conditioned to pay the adjudged value of the premises and 
all damages in case the property is condemned, and to pay all damages arising from the occupation 
before judgment in case the premises are not condemned. No order of entry to any property being 
taken from a private property owner for rights-of-way may be granted until there is deposited with 
the clerk of the district court the amount offered as just compensation. Money from this deposit 
shall be disbursed under such conditions as the court may deem appropriate, upon the demand of 
any person having an estate or interest in such property, and the final judgment shall not include 
interest from the date of said deposit on the amount of such advance deposit. Disbursements may 
be made only by order of court entered after expiration of the time for the filing of an answer. Any 
disbursement of money from an advance deposit shall be without prejudice to the right of a'defen- 
dant landowner to litigate for additional compensation. The court or jury shall not award a lesser 
sum than that shown by the petitioner's appraised value testified to in court. 

C. Upon the filing of a certificate of the clerk of the court that ten days have elapsed since ser- 
vice of the notice of preliminary order on all defendants,:the court, upon notice to all defendants 
who have appeared or their attorneys of record, may proceed to hear all legal objections to the 
petition and order, and all objections as to the amount of the bond, if any, and all argument as to 
why said order should not be made permanent, and shall thereupon make such order as it deems 
necessary. After said order is made permanent, all subsequent proceedings shall only affect the 
amount of compensation allowable. 


History: 1953 Comp., § 22-9-43, enacted by Laws * ANNOTATIONS 


1959, ch. 324, § 5; 1966, ch. 40, § 1. ; 
Emergency clauses. — Laws 1966, ch. 40, § 2 con- Procedure provides for permanent. order per- 


: mitting condemnor to enter and occupy the premises 
it Gish epenkoaey ieintsoanh wesamemivedimgren] Bo 10 and perform work thereon, after which "subsequent pro- 
ceedings shall only affect the amount of compensation 
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allowable." State ex rel. State Hwy. Comm'n v. Burks, 
1968-NMSC-121, 79 N.M. 373, 443 P.2d 866. 

Right to possession vests in condemnor on date 
of taking. — Clearly and logically the date of taking, 
whether partial or whole, was the date on which the 
condemnor became vested with the legal right to pos- 
session, dominion and control over the real estate be- 
ing condemned. State ex rel. State Hwy. Dep't v. Yurcic, 
1973-NMSC-059, 85 N.M. 220, 511 P.2d 546. 

However, no taking occurs if preliminary order 
not made permanent, — Where the preliminary order 
of entry is never made permanent and there is no physi- 
cal entry or disturbance of the plaintiff's possession, no 
taking occurs. State ex rel. State Hwy. Dep't v. Yurcic, 
1973-NMSC-059, 85 N.M. 220, 511 P.2d 546. 

Proceedings unilaterally abandoned anytime 
before final judgment. — A county can unilaterally 
abandon condemnation proceedings following the entry of 
a permanent order of entry, (in fact, anytime before the 
entry of a final judgment confirming the compensation 
award) subject to paying compensation for the tempo- 
rary taking that occurred and other expenses necessary 
to do equity. In assessing these damages and expenses, 
however, the court shall not award any damages for any 
reduction in value to the property based solely on its 


relocation. Because there is no permanent taking of prop- 
erty, the owner has no right to any incidental damages 
to what would have otherwise been the remainder of the 
property. County of Bernalillo v. Morris, 1994-NMCA-038, 
117 N.M. 398, 872 P.2d 371. 

Condemnation deposit cannot be used to cure 
any default under the real estate sales contract. Trickey 
v. Zumwalt, 1971-NMSC-114, 83 N.M. 278, 491 P.2d 166. 

Right to appeal award after accepting payment. 
— The language in this section, preserving a condemnee's 
right to litigate for additional compensation after accept- 
ing an advance deposit, refers only to accepting amounts 
paid to the clerk prior to the granting of the order of 
entry; the condemnee's acceptance of the full amount 
awarded by the court as just compensation waives the 
condemnee's right to appeal. Board of Educ. v. Johnson, 
1998-NMCA-048, 125 N.M. 91, 957 P.2d 76, 

Tax liability of condemnee ends after condemnor 
enters. — The condemnee is not liable for taxes accruing 
after the condemnor has entered the land and destroyed 
any beneficial possession on the part of the condemnee, 
1964 Op. Att'y Gen. No. 64-93. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29A 
C.J:S. Eminent Domain §§ 86, 172 to 177, 180, 184, 224. 


42-2-7, Service; personal or by publication. 


A. Personal service, either within or, without the state, of the petition, notice of condemnation 
and the notice of the preliminary order of entry, if any, shall be made and had in the manner as 
provided in the Rules of Civil Procedure, Rule 4(e), Subsections 1 to 6 inclusive [Rule 1- 00s F(1) to 
F(6) NMRA], or as they may be amended. 

B. Ifthe name or residence of any owner be unknown, or if the owners or any of them do hat 
reside within the state, or cannot be found therein, and are not served as hereinbefore provided, 
the required service and notice shall be given by publication of notice thereof for two consecutive 
weeks, the last publication to be at least three days prior to any default date, in a newspaper pub- 
lished in the county in which the proceedings are pending, if one is published in that county; if no 
newspaper is published in such county, then a newspaper published in another county, having a 
general circulation in the county wherein such proceedings are pending. When the address of any 
defendant who resides out of state is known to the petitioner, the publication shall be made as 
aforesaid and in addition, a copy of the petition and required notice thereof and the notice of the 
preliminary order entered, if any, shall be mailed to said defendant at such address, at Saech ten 
days prior to any default date on the preliminary order. 

C, Personal service outside the state of any pleading or notice shall be equivalent to publica- 
tion and mailing, and such personal service of the notice of entry of a preliminary order shall 
commence the running of the ten-day period within which objections may be made to the grant- 
ing of a permanent order. Return of such service shall be by affidavit of the person making the 
same, 


History: 1953 Comp., § 22-9-44, enacted by Laws 
1959, ch, 324, § 6. 


Permissible modes of service of notice of eminent do- 
main proceedings, 89 A.L.R.2d 1404, 
OTATIONS 29A C.J.S. Eminent Domain §§ 240 to 244, 246. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 
Jur. 2d Eminent Domain §§ 478, 487, 498, 499. 


42-2-8. Contents of answer. 


The defendant shall set forth in his answer the following: 
A. the estate or interest in each tract or parcel of property taken or dedorteed 4 in the petition in 
which the defendant has any interest; 
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B. the name and address of anyone claiming any interest in such tract or parcel of property 
known to the defendant and the amount of such interest; 

C. the amount which the defendant claims as just compensation for the property taken or de- 
scribed in the petition and the amount, if any, of the various elements of damage, including dam- 
age to any remaining portion of a contiguous tract owned or controlled by the defendant; 

'D,. the highest and best use to which the property is adapted; 
EK. a description of the total tract owned by the defendant or in which he claims an interest, 
‘which has been damaged by the taking or the proposed improvement; 
F. any other material or pertinent matter with regard to damages known to the defendant. 


History: 1953 Comp., § 22-9-45, enacted by Laws ANNOTATIONS 


1959, ch. 324, § 7; 1967, ch. 207, § 1. 
uf nie "Si “ie Am, Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 
Jur. 2d Eminent Domain §§ 527 et seq., 895. 
29A C.J.S, Eminent Domain §§ 261, 262. 


42-2-9. Time for answering. 


The defendant or his attorney shall file his answer to the petition prithite thirty days after ser- 
vice of the petition and notice. 


History: 1953 Comp., § 22-9-46, enacted by Laws 
1959, ch. 324, § 8; 1967, ch. 207, § 2. 


42-2-10. Intervention. 


All persons in occupation of, or having or claiming an interest in, any of the property described 
in the petition or in the damages, if any, for the taking thereof, though not named, may appear, 
plead and defend, each in respect to his own property or interest, or that claimed by him, in like 
manner as if named in the petition, at any time prior to trial. 


History: 1953 Comp., § 22-9-47, enacted by Laws Right of adjoining landowner to intervene in condemna- 
1959, ch. 324, § 9. tion proceedings on ground that they might suffer conse- 
quential damage, 61 A.L.R.2d 1292. 
ANNOTATIONS 29A C.J.8, Eminent Domain §§ 232, 398. 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 27 Am. 
dur. 2d Eminent Domain §§ 517,518. 


42-2-11. Election of trial by court or jury. 


Any party desiring to try the cause before a jury, shall make demand and deposit jury fees pur- 
suant to Rule 38, Rules of oe Procedure [Rule 1-038 NMRA], and any other applicable rules of 
civil procedure, 

- The court with or without a jury may separately try the case involving each tract of land af- 
fected which is under different ownership, or separate tracts under the same ownership. 


History: 1953 Comp., § 22-9-48, enacted by Laws made by certain defendants does not act as a demand for 
1959, ch. 324, § 10; 1967, ch. 207, § 3. other defendants. El Paso Elec. v. Real Estate Mart, Inc., 
1982-NMCA-101, 98 N.M. 490, 650 P.2d 12, cert. denied, 

ANNOTATIONS 98 N.M. 590, 651 P.2d 636. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 27 Am. 
Jur. 2d Eminent Domain §§ 558 et seq., 897, 898. 

Right to have view by jury in condemnation proceed- 
ings, 77 A.L.R.2d 548. 

29A C.J.S. Eminent Domain 8§ 290, 292. 


Demand for jury. by one defendant not demand 
for others. — In an eminent domain proceeding, the 
property interests of one condemnee are a claim separate 
from another. Therefore, each party who waives trial by 
jury shall be tried by the court separately (or together, 
unless severance is ordered) and a demand for jury trial 
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42-2-12 


42-2-12. Time of trial. 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


42-2-14 


A. The court, upon notice by petitioner that the time for. an answer has expired as to all defen- 
dants served either personally or by publication, shall forthwith set the cause for trial giving the 
cause preference over all other civil causes in which the public interest is not involved. 

B. The court upon such notice shall immediately impanel a special jury, if necessary, in the 
county in which the cause is to be tried for the sole purpose of trying said cause, unless the court 
in its discretion desires in the furtherance of justice to allow other matters to be tried before it at 


that time. | 


History: 1953 Comp,, § 22-9-49, enacted by Laws 
1959, ch. 824, § 11, 


42-2-13. Argument. 


In any condemnation action brought under the provisions of this act [42-2-1 through 42. 2-16 
NMSA 1978], the defendant shall have the burden of Poa and the right to commence and 


conclude the argument. _ 


History: 1953 Comp., § 22-9-50, enacted by Laws 
1959, ch. 324, § 12. 


ANNOTATIONS 


Lessee bears burden in suit to apportion award. 
— Since, in eminent domain proceedings, the owner has 
the burden of establishing his damages and must open 
and close the evidence as well as the arguments, the bur- 
den was on lessee of condemned property to establish 
her damages. in suit to apportion condemnation award 
between lessee and fee owner. State ex rel. State Hwy. 
Comm'n v. Sherman, 1971-NMSC-009, 82 N.M: 316, 481 
P.2d 104. 

Am. Jur. 2d, A.L.R. and C.J.8. references. — Admis- 
sibility, and effect of admission, in condemnation proceed- 
ings of plans and specifications as regards the work to be 
done on, or the particular use to be made of, the land in 
question, 89 A.L.R, 879. 

Admissibility, in eminent domain proceeding, of evi- 
dence as to price paid for condemned real property during 
pendency of the proceeding, 55 A.L.R.2d 781. 

How to obtain jury trial in eminent domain: waiver, 12 
A.L.R.3d 7. 


42-2-14. Default. 


Propriety and effect, in eminent domain proceeding, of 
argument or evidence as to landowner's unwillingness to 
sell property, 17 A.L.R.3d 1449. 

Propriety and effect, in eminent domain proceeding, of 
argument or evidence as to source of funds to pay for prop- 
erty, 19 A.L.R.3d 694. 

Propriety and effect, in eminent domain proceeding, of 
instruction to the jury as to landowner's unwillingness to 
sell property, 20 A.L.R.3d 1081. 

Propriety and effect of argument or evidence as to fi- 


‘nancial status of parties in eminent domain proceeding, 


21 A.L.R.3d 936. 

Admissibility, on issue of value of condemned real prop- 
erty, of rental value of other real property, 23 A.L.R.3d 
724. 

Admissibility of photographs or’ models of property con- 
demned, 23 A.L.R.3d 825. 

Admissibility of evidence of proposed or pbadible subd 
vision or platting of condemned land on issue of value in 
eminent domain proceedings, 26 A.L.R.3d 780. 

Admissibility of testimony of expert, as to basis of his 
opinion, to matters otherwise excludible as hearsay - state 
cases, 89 A.L.R.4th 456. 


€ 


A. If any defendant who has appeared in the cause shall fail to appear at the time set for trial, 
whether such trial be set before the court with or without a jury, the court shall direct that his 
default be entered and shall conduct such hearings as it deems necessary and proper to determine 
the amount of just compensation due to the defendant. 

B. If any defendant has failed to appear or answer within the time allowed, and the clerk has 
entered his default, then the court shall,conduct such hearings as it deems necessary.and proper 
to determine the amount of just compensation due the defendant. 

C. For the purpose of the hearing required in Subsection [Subsections] A and B above, the 
court may consider by affidavit or other proof of the value of the property taken, the damage, if any, 
which may result from the occupation and condemnation, and the amount offered as.set forth in 
the petition and shall enter such judgment as it deems proper. 


History: 1953 Comp., § 22-9-51, enacted by Laws 
1959, ch. 324, § 18, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Section complies with constitutional standards. 
— This section contemplates that after entry of default by 
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the clerk, the court shall conduct a hearing and determine Civil rule applies to section. — Rule 1-055 B NMRA 
the amount of just compensation due a condemnee, This is is applicable to entry of default in eminent domain pro- 
in recognition of N.M. Const., art. II, §§ 18 and 20, Board ceedings filed under "special alternative procedure," and 
of Cnty. Comm'rs v. Boyd, 1962-NMSC-090, 70 N.M. 254, failure to give required notice requires an appellate court 
372 P.2d 828. to reverse a default judgment. Board of Cnty. Comm'rs v. 


7 Boyd, 1962-NMSC-090, 70 N.M. 254, 372 P.2d 828. 


42-2-15. Verdict and judgment. 


Notwithstanding the provisions of the Relocation Assistance Act [Chapter 42, Article 3 NMSA 
1978]: 

A. for the purposes of assessing compensation and damages, the right thereto shall be deemed 
to have accrued as of the date the petition is filed, and its actual value on that date shall be the 
measure of compensation for all property taken, and also the basis of damages for property not 
taken but injuriously affected in cases where such damages are legally recoverable; the amount of 
the award shall be determined from the evidence and not be limited to any amount alleged in the 
petition or set forth in the answer; 

B. whenever just compensation shall be ascertained and awarded in such proceeding and es- 
tablished by judgment, the judgment shall include as a part of the just compensation awarded, 
interest at the rate of six percent a year from the date of the date the petition is filed to the date of 
payment or the date when the proceedings are finally abandoned; 

C. the court shall have the power to direct the payment of delinquent taxes, special assess- 
ments and rental or other charges owed ‘out of the amount determined to be just compensation, 
and to make such orders with respect to encumbrances, liens, rents, insurance and other just and 
equitable charges; and 

D. when two or more estates or divided interests in any tract are the subject of a trial by a 
jury, and the court has determined that there shall be no division of the causes, the verdict shall 
be in one sum and shall be the amount of just compensation for the tract affected as of the date of 
the filing of the petition, and the court shall thereafter proceed to hear and determine the value of 
the respective interests or ownerships in said tract, and shall apportion the amount of the verdict 
between the defendants according to their various interests therein. 


History: 1953 Comp., § 22-9-52, enacted by Laws ex rel, Bd. of Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 


1959, ch. 324, § 14; 1972, ch. 41, § 21. 116 N.M. 778, 867 P.2d 1160. 

Emergency clauses. — Laws 1972, ch. 41, § 25 con- Date of filing cannot be date of taking. — The legis- 
tained an emergency clause and was approved Febru- lature's selection of the date of filing of the condemnation 
ary 28, 1972. petition as the valuation date is impermissible because, as 

Severability. — Laws, 1972, ch. 41, § 23 provided of that date, there has been no taking in the constitutional 
for the severability of the act if any part or application sense, i.e., vesting the legal right to possession of the prop- 
thereof was held invalid. erty in the condemnor. County of Dona Ana ex rel. Bd. of 

Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 116 N.M. 778, 
ANNOTATIONS 867 P.2d 1160. 


Valuation date distinct from date of taking. — Special advantages to condemnor not proper 


Valuation date, or the date as of which damages are as- consideration for damages. — Special advantages or 
sessed, fixed or determined, is different, separate and value to the condemnor of the property taken is nota 
distinct from the date of taking, and is fixed by Subsec- proper consideration in arriving at an award of damages 


tion A as the date of filing the petition in condemnation. to an owner. State ex rel. State Hwy. Commin v. Pelletier, 
State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 1966-NMSC-141, 76 N.M. 555, 417 P.2d 46; Board of Cnty. 


1972-NMSC-071, 84 NM. 424, 504 P2d 634. Comm'rs v. Vargas, 1966-NMSC-106, 76 N.M. 369, 415 


Date of taking is date preliminary order effective. P.2d 57. d id ‘ Th 

— In a proceeding brought under the Special Alternative _ Projected use proper consideration. — The pro- 
Condemnation Procedure, a preliminary order of entry jected use of property to be considered as an element in 
permits the state or any political subdivision thereof to arriving at value should be regen and seek but 
immediately enter and occupy the premises sought to must not be based upon mere speculation that at some 
be condemned pending the action and to do such work time in the remote future a particular use might be.made 
thereon as may be required. A preliminary order of en- of the property. State ex rel, State Hwy. Comm'n v. Pelle- 
try, therefore, effectively vests the condemnor with pos- ter, capeealins tbectet eee 417 a 46. Bat 

session, dominion, and control over the premises. Conse- Loss based on unfounded fears. — In a partial ‘con- 
quently, the date the preliminary order becomes effective demnation action, a property owner is entitled to receive 
is the proper date to use in assessing the value of property as compensation the diminution in value of the remain- 
taken under the Special Alternative Condemnation Proce- der of the property caused by public perception of the use 
dure and, therefore, in fixing the compensation to which to which the condemned property will be put. Under this 


the owner is constitutionally entitled. County of Dona Ana view, compensation is awarded for loss of market value 
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even if the loss is based on fears not founded on objective . Landowners are permitted to call, as adverse wit- 
standards. City of Santa Fe v. Komis, 1992-NMSC-051, ness, appraiser, who was employed and paid by the state 
114 N.M. 659, 845 P.2d 753. highway commission (now state transportation commis- 
Use of earlier appraisal reports not barred. — sion), to appraise the property taken. State ex rel, State 
There isno New Mexico law barring the introduction of Hwy, Comm'n v; Steinkraus, 1966-NMSC-1384, 76: N.M. 
appraisal reports made prior to the date of the original 617, 417 P.2d 431. 
petition. State ex rel. State Hwy. Dep't v. First Nat'l Bank, Jury cannot award damages in excess of highest 
1977-NMSC-104, 91 N.M. 240, 572 P.2d 1248, testimony as to such damages. State ex rel. State Hwy, 
Fair market value of soil. — Where soil is taken in an Comm'n v. Atchison, T: & S.F Ry., 1966-NMSC- 146, 76 
eminent domain proceeding, fair market value is the mea- » N.M. 587, 417 P.2d 68, 
sure of compensation and not the replacement cost of the Jury instruction proper statement of law. — When 
soil. Board of Cnty. Comm'rs v, Vargas, 1966-NMSC-106, there is a partial taking of'a larger tract of land, the land- 
76 N.M. 369, 415 P.2d 57. owner's damages are measured by the value of the entire 
Interest accrues from date owner's possession tract before the taking less the value of the remaining 
invaded. — The owner of land taken in condemnation ‘tract after the taking, N.M.U.J.I. Civ. 13-704 is thus a cor- 
proceedings should have interest from the time his pos- rect statement of law. County of Dona Ana ex rel. Bd. of 
session is invaded, either with or without an order of the Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 116 N.M. 778; 
court. State ex rel. State Hwy. Comm'n v. Peace Found., 867 P.2d 1160, 
Inc., 1968-NMSC-173, 79 N.M. 576, 446 P.2d 443, Amendment of petition by state, within trial 
Payment of interest. — This section calls for inter- court's discretion. —The trial court did not err in allow- 
est to be paid on the unpaid balance of the original com- ing the state to amend its petition where it did not change 
pensation awarded, but does not provide for interest to the date of valuation, only the extent of the condemna- 
be paid on the interest accrued on the award with the fil- ‘tion on the valuation date. Amendments of pleadings are 
ing of the judgment. State ex rel. State Hwy. Dep't v. First within the sound discretion of the trial court. State ex rel. 
Nat'l Bank, 1977-NMSC-104, 91.N.M, 240, 572 P.2d 1248 State Hwy. Comm'n v, Grenko, 1969-NMSC-051, 80 N.M. 
(1977). 691, 460 P.2d 56. | 
Where damages are awarded, interest will accrue at _ Law reviews. — For survey of 1990-91 property law, 
the rate of 6% on the unpaid portion of the principal from see 22 N.M.L. Rev. 783 (1992), 
the date the petition in condemnation is filed until paid For, note, Property Law - Property Owners in Condem- 
in full. State ex rel. State Hwy. Dep't v. First Nat'l Bank, nation Actions May Receive Compensation for Diminuta- 
1977-NMSC-104, 91 N.M. 240, 572 P.2d 1248. tion in Value to their Property Caused by Public Perception: 
Suspension of interest improper. — It is clear that City of Santa Fe v. Komis," see 24 N.M. L. Rev. 535 (1994), 
Subsection B does not allow a trial court to suspend inter- Am. Jur, 2d, A.L.R. and C.J.S. references. — 27 Am. 
est in condemnation proceedings under the Special Alter- Jur. 2d Eminent Domain 8§ 678, 699 et seq., 736, 738, 899. 
native Procedure Act, State ex rel. State Hwy. Comm'n v, Eminent domain: unity or contiguity of separate prop- 
Peace Found., Inc., 1968-NMSC-173, 79 N.M. 576, 446 P.2d ‘erties sufficient to allow damages for diminished value 
443. . of parcel remaining after taking of. other parcel, 59 
The allowance of interest from the date the petition was A.L.R.4th 308. 
filed is essential to just compensation and the trial court Method of determining rate of interest allowed on 
erred by suspending interest from date of continuance un- award to owner of property taken by United States in emi- 
til jury verdict. State ex rel. State Hwy. Comm'n v, Peace nent domain proceeding, 56 A.L.R. Fed. 477. 
Found., Inc,, 1968-NMSC-173, 79 N.M. 576, 446 P.2d 443, 29A C.J.S, Eminent Domain §§ 270, 303 to 313, 410. 


42-2-16. Proof of payment; recording judgment. 


After the petitioner has made payment in full to the clerk of the district court in accordance with 
the judgment in the condemnation action, the clerk shall certify upon the judgment that payment 
has been made thereon. , , 

A copy of this judgment showing payment shall be recorded in the office of the county clerk of 
the county in which the property is situate, and thereupon the title or interest in the property af- 
fected shall vest in the petitioner. 


History: 1953 Comp., § 22-9-53, enacted by Laws ‘ANNOTATIONS 
1959, ch, 324, § 15; 1961, ch. 75, § 1. 

Emergency clauses. — Laws 1961, ch. 75, § 2 con- Am. Jur. 2d, A.L.R. and O.J.S, references, — 26 Am. 
tained an emergency clause and was approved March 8, Jur, 2d Eminent Domain § 138 et seq; 27 Am, Jur. 2d Emi- 
1961. nent Domain §§ 288 et seq., 719 et seq. 


29A C.J.S, Eminent Domain §§ 178, 179, 183, 348. 


42-2-17, Purpose of act. 


The purpose of this act [42-2- 17 through 42-2-21 NMSA 1978] is €% clarity certain matters of 
practice and procedure i in the special alternative Pracenpred in eminent demain. 


History: 1953 Comp., § 22-9-55, enacted by Laws 
1963, ch, 248, § 1. 
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42-2-18 


SPECIAL ALTERNATIVE CONDEMNATION PROCEDURE 


42-2-21 


42-2-18. Application of Rules of Civil Procedure. 


The Rules of Civil Procedure shall apply to the special alternative procedure in eminent domain 
except where special provisions are found in the special alternative procedure which conflict with 
the Rules of Civil Procedure and then the Rules of Civil Procedure shall not apply. 


_History: 1953 Comp., § 22-9- 56, enacted ey Laws 
1963, ch. 248, § 2. 


ANNOTATIONS 


Rule and section similar in effect. — There is no 


material difference in the.effect. of Rule 1-001 NMRA and , 


this section. Both provide that the Rules of Civil Procedure 
shall apply to eminent domain proceedings except where 
there are inconsistent rules or statutory provisions. State 


ex rel. State Hwy. Comm'n v, Burks, 1968-NMSC-121, 79 |. 


Depositions and discovery by defendant. permit- 
ted. —.Trial court did not err in authorizing defendants 
to propound interrogatories, obtain production of docu- 
ments and take a deposition. based thereon under the 


_ statute. State ex rel, State Hwy. Dep't v. Fox Trailer Court, 


1971-NMSC-097, 83 N.M. 178, 489 P.2d 1176. 

Rules for dismissal of actions is applicable to 
highway condemnation: proceeding. State’ ex rel. 
State Hwy. Comm'n, v.. Burks, 1968-NMSC-121, 79 N.M. 
373, 443 P.2d 866. 


N.M: 378, 443 P.2d 866. 


42-2-19, Disqualification of judge; effect. 


A. Whenever a party or parties to any special alternative proceeding in eminent domain shall 
make and file an affidavit. that the judge before whom the proceeding is pending, whether, he be 
the resident judge or a judge designated ’by such resident judge, cannot, according to the belief of 
the party to said proceeding making such affidavit, preside over the same with impartiality, such 
affidavit shall operate as an automatic severance of the proceedings as to all tracts in which,the 
disqualifying party or parties has an interest. Nothing herein shall be construed to authorize 
separate trials of different interests in the same tract. 

Another judge shall be designated for the trial of the proceeding as.to the severed portion thereof 
by agreement of counsel representing the respective parties. Upon the failure of such counsel to 
agree, then such facts shall be certified to the chief justice of the supreme court of New Mexico, and 
the chief justice shall thereupon designate the judge to try the severed portion of such proceeding. 

B. Such affidavit shall be filed within the time allowed for filing objections to the preliminary 
order of entry and not thereafter. 


History: 1953 Comp., § 22.9. 57, enacted by Laws 
1968, ch. 248, $3. 


eek Waiver of bond. 


The surety bond required to be executed and filed by petitioner to the benefit of the defendants 
under Section 42-2- 6B NMSA 1978 of the special alternative procedure in eminent domain may be 
waived by the court i in its discretion. 


History: 1953 Comp., § 22-9-58, enacted by Laws 
fae ch, 248, § 4. 


42-221, Costs. 


If the total amount of the final judgment exceeds the total amount offered by petitioner, exclud- 
ing interest, for the tract or tracts for which the judgment is rendered, the petitioner shall bear all _ 
taxable costs or fees as in any other action or proceeding. 


Comm'n v. Chavez, 80 N.M. 394, 456 P.2d 868 (1969) (de- 


History: 1953 Comp., § 22-9-59, enacted by Laws 
| cided, now repealed, under prior law). 


1968, ch, 248, § 5. 
ANNOTATION 


Section differs materially and substantially from 
Section 42-1-8 NMSA 1978. State ex rel. State Hwy. 
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42-2-22 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-2-23 


42.2-22. [Flood control; appropriation of land; compensation for 
immediate use. | 


The state or any political subdivision thereof, may also use the special alternative procedure in 
eminent domain set forth in Sections 42-2-1 through 42-2-21 NMSA 1978 (being Laws 1959, Chap- 
ter 324, Sections 1 through 16 and Laws 1963, Chapter 248, Sections 1 through 5) to the extent it 
is otherwise authorized by law to exercise the power of eminent domain to acquire, either tempo- 
rarily or permanently, public or privately owned lands, real property or any interests therein for 
the acquisition, construction, operation or maintenance of facilities for the carrying, pesioce ora 
impounding or disposition of storm, flood or surface drainage waters. 

Provided, however, that no order of entry to any property being taken under the asebial alter- 
native procedure for the acquisition, construction, operation and maintenance of facilities for the 
carrying, channeling, impounding or disposition of storm, flood or surface drainage waters may be 
granted until there is deposited with the clerk of the district court a warrant for seventy-five per- 
cent of the amount offered as just compensation for the immediate use, under such conditions as 
the court may deem appropriate, of all persons having an estate or interest in such property, and 
the final judgment shall not include interest from the date of such deposit on the amount of such 
Boece payment. 


History: 19538 Comp., § 22-9-61, enacted by Laws 
1964 (1st S.S.), ch. 14, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — Laws 1959, ‘ch, 324, § 16, compiled 
as 27-9-54, 1953 Comp., referred to in the first paragraph of 
this section, was repealed by Laws 1966, ch. 65, § 16, 

Emergency clauses. — Laws 1964 (S.S,), ch. 14, 
§ 4 contained an emergency clause and was approved 


' Severability. — Laws 1964 (S.S.), ch. 14, § 8 provided 
for the severability of the act if any part or application 
thereof was held invalid, 

Cross references, — For right of eminent domain un- 
der Arroyo Flood Control Act, see '72-16-2C and 72-16- 20C 
NMSA 1978, 

For right of eminent domain under Las Cruces Arroyo 
Flood Control Act, see 72-17-2C and 72- 17- 20C Ds 
1978. 


March 2, 1964, 


42-2-23. Condemnation of property in excess of need; sale to prior 
owner; price. 


In the event the state, a state agency or other entity condemns property in excess of the dimen- 
sions or amount necessary for public use, as determined by the condemnor, if such determination 
occurs within five years of the date of condemnation, the prior owner from whom the property 
was taken, or his personal representative or heirs, shall have the option to purchase the property 
determined to be in excess, Such persons may purchase such property at a price equal to the 
price paid for such excess property by the condemnor to the prior owner at the time of taking, 
plus interest at the rate of six percent per year, for the period beginning with the date the prior 
owner received final payment for the land taken, and ending when the notice of intent to dispose 
is mailed, less the amount of any liens which attached against the property while it was held by 
the condemnor. 

The notice of intent to dispose shall be mailed to the last known address of the prior owner by 
certified mail with a return receipt requested. The notice shall notify the prior owner of his right to 
purchase, specify which portion of the property of the prior owner is available for purchase by him, 
the number of acres available, the amount of money, both the principal and interest it will require 
to repurchase it and the amount of any liens which may be deducted from the purchase price. If 
within thirty days after mailing the notice of intent to dispose, the prior owner or his personal 
representative or heirs elect to exercise the option to purchase, the condemnor shall enter into an 
agreement prepared and approved by the attorney general, if the condemnor is a state agency, and 
by appropriate legal officer of the entity if the condemnor is an entity other than a state agency for 
the sale of the surplus land to the prior owner, his personal representative or heirs. 

If the prior owner, his personal representative or heirs have not elected to exercise the bitten 
within thirty days from the date of mailing the notice of intent to dispose, the condemnor shall sell 
the property at public sale. 
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42-224 RELOCATION ASSISTANCE 42-3-2 


History: 1953 Comp., § 22-9-62, enacted by Laws sentence of the first undesignated paragraph, substituted 
1967, ch. 206, § 1; 1981, ch. 126, § 1. "the" for "an" preceding "option" near the end of the first 

The 1981 amendment, effective March 21, 1981, de- sentence of the first undesignated paragraph and substi- 
leted "and if such excess property exceeds one acre in size" tuted "last known" for "last-known" in the first sentence of 
preceding "the prior owner" near the middle of the first the second undesignated paragraph. 


42-2-24, Exclusion of certain property. 


This act [42-2-23, 42-2-24 NMSA 1978] shall not apply to any land which at the time of condem- 
nation was wholly within the boundary of an incorporated municipality. 


History: 1953 Comp., § 22-9-67, enacted by Laws 
1967, ch. 206, § 6. 


ARTICLE 3 

Relocation Assistance 
Sec. ' (oleae Sec. 
42-3-1. Short title. 42-3-10,. Compensation for expenses of inverse condem- 
42-3-2. Definitions, / nation. 
42-3-3. Relocation program. 42-3-11, Advisory assistance program. 
42-3-4, ‘Administration. _ 42-3-12. Housing replacement as a last resort. 
42-3-5. Relocation payments. ) 42-3-13. Implementing regulations. 
42-3-6. Additional payment to property owner. 42-3-14, Administrative hearings; court review. 
42-3-7. Additional payment to tenant. 42-3-15. Contingent authority of act. 
42-3-8. Miscellaneous payments. 
42-3-9. Reimbursement for expenses where condemna- 


tion does not result in acquisition or is 
abandoned. 


Chapter 42, Article 3 NMSA 1978 may be cited as the "Relocation Assistance Act". 


History: 1953 Comp., § 22-9A-1, enacted by Laws ANNOTATIONS 


1972, ch. 41, § 1; 1989, ch. 121, § 1. ; 
Cross references. — For relocation of municipally Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 


owned facilities, see 67-8-21 NMSA 1978. ity, construction, and application of state relocation assis- 
The 1989 amendment, effective March 30, 1989, sub- tance laws, 49 A.L.R.4th 491, 
stituted "Chapter 42, Article 3 NMSA 1978" for "This act". 


42-3-2. Definitions. 


As used in the Relocation Assistance Act: 
A. "agency" means any department, agency or instrumentality of: 
(1) the federal government; 
(2) the state; 
(3). a political subdivision of the state; or 
(4) any combination of the federal government, the state or a political subdivision of the 
state; 

B. "appraisal" means a written statement independently and impartially prepared by a quali- 
fied appraiser setting forth an opinion of defined value of an adequately described real property 
as of a specific date, supported by the presentation and analysis of relevant market information; 

C. "business" means any lawful activity, except a farm operation, conducted primarily: 

(1) for the purchase, sale, lease or rental of personal and:real property or for the manufac- 
ture, processing or marketing of products, commodities or any other personal property; 

(2) for the sale of services to the public; 

(3) by anonprofit organization; or 
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42-3-2 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-3-2 


(4) solely for the purposes of Subsection A of Section 42-3-5 NMSA 1978, for assisting in 
the purchase, sale, resale, manufacture, processing or marketing of products, commodities, per- 
sonal property or services by the erection and maintenance of an outdoor advertising display, 
whether or not the display is located on the premises on which any of the above ‘activities are 
conducted; 

D. "displacing agency" means any agency or person carrying out a program or project which 
causes a person to be a displaced person; 

E. "displaced person": . T 

(1) means any person who moves from real property or moves his personal property. from 
real property as a direct result of: 

(a) awritten notice of intent to acquire or the acquisition of the real property in whole 
or in part for a program or project undertaken by the displacing agency on which the person is a 
residential tenant or conducts a farm operation ora business as defined in Subsection C of Sec- 
tion 42-3-2 NMSA 1978; or 

(b) rehabilitation, demolition or acher displacing activity as the displacing agency 
may prescribe, under a program or. project undertaken by the displacing agency in any case in 
which the head of the displacing agency determines that the displacement is permanent; and 

(2) means solely for the purposes of Section 42-3-11 NMSA 1978 and Subsections A and 
B of Section 42-3-5 NMSA 1978, any person who moves from real property or moves his personal 
property from real property as a direct result of: 

(a) a written notice of intent to. acquire or the acquisition of other real property, in 
whole or in part, on which the person conducts a business or farm operation, for a program or proj- 
ect undertaken by the displacing agency; or 

(b) rehabilitation, demolition or other displacing activity as the displacing agency 
may prescribe, of other real property on which the person conducts a business or farm operation, 
under a program or project undertaken by the displacing agency where the head of the displacing 
agency determines that the displacement is permanent; 

(3) does not include: 

(a) any person that has been determined, according to criteria established by the 
head of the displacing agency, to be either in unlawful occupancy of the displacement dwelling 
or to have occupied the displacement dwelling for the purpose of obtaining aoprstanite under the 
Relocation Assistance Act; and 

(b) any person that is occupying the property on a rental basis for a short term or 
period once the displacing agency has acquired the property as set forth in that act, other than the 
person that was an occupant of the property at the time the property was acquired. liogl.t 

F, "family" means two or more individuals living together in the same dwelling unit who are 
related to each other by blood, marriage, adoption or legal guardianship; 

G. "farm operation" means any activity conducted solely or primarily for the production of one 
or more agricultural products or commodities, including timber, for sale or home use and custom- 
arily producing such products or commodities in sufficient quantity papapie of contributing mate- 
rially to the operator's support; 

H. "mortgage" means such classes of liens as are commonly given to secure advances on, or 
the unpaid purchase price of, real property under the laws of New Mexico, together with the credit 
instruments, if any, secured by them; and 

I. "person", unless a contrary intention appears, means an individual, estate, trust receiver, 
association, club, corporation, partnership, joint venture, syndicate or other entity. 


History: 1953 Comp., §'22-9A-2, enacted ‘by Laws B; redesignated former Subsection B as present Subsec- 


1972, ch. 41, § 2; 1989, ch. 121, § 2. tion Cand made minor stylistic changes in Paragraph 
The 1989 amendment, ‘effective March 30, 1989, (4) thereof; deleted former Subsection C; which defined 
substituted the present language of Subsection A for " "displaced person"; added present Subsections D and E; 
‘agency’ means ‘any department, agency or instrumen- redesignated former Subsections D through G as present 
tality of the state or a political subdivision of the state Subsections F through I; and substituted "by them" for 
or any combination of these"; added present Subsection "thereby" i in Subsection iste 
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42-3-3 RELOCATION ASSISTANCE 42-3-5 


42-3-3. Relocation program. 


The displacing agency, as a part of the cost of a program or project, may establish and provide for 
a program providing fair and reasonable relocation and other payments for persons displaced. by a 
program or project and to carry out relocation assistance programs for displaced persons. 


History: 1953 Comp., § 22-9A-4, enacted by Laws ANNOTATIONS 
1972, ch. 41, § 4; 1989, ch. 121, § 3. 

The 1989 amendment, effective March 30, 1989, in- Am. Jur. 2d, A.L.R. and CuJ.S. references. — 27 Am, 
serted "displacing" near the beginning of the section. Jur. 2d §§ 391, 392, 406; 39 Am, Jur. 2d Highways, Streets, 


and Bridges §§ 19, 131, 277. 
29A C.J.S. Eminent Domain §§ 101, 102, 131, 182, 152, 
153, 


42-3-4, Administration. 


In order to prevent unnecessary expense and duplication of functions and to promote uniform 
and effective administration of relocation assistance programs for displaced persons, any displac- 
ing agency may make relocation payments, provide relocation assistance or otherwise carry out 
the provisions of the Relocation Assistance Act [this article] by entering into an agreement to 
utilize the facilities, personnel and services of any agency having an established organization for 
conducting relocation assistance programs. 


History: 1953 Comp., § 22-9A-5, enacted by Laws deleted "federal, state or local governmental" preceding 
1972, ch. 41, § 5; 1989, ch, 121, § 4. "agency" near the end of the section. 

The 1989 amendment, effective March 30, 1989, in- 
serted "displacing" near the beginning of the section, and 


42-3-5. Relocation payments. 


A. Whenever a program or project undertaken by an agency will result in the displacement of 
a person, the displacing agency shall provide for payment to the displaced person for: 

(1) actual reasonable expenses in moving the person or the person's family, business, farm 
operation or other personal property; 

(2) . actual direct losses of tangible personal property as a result of moving or discontinuing 
a business or farm operation, but not to exceed an amount equal to the reasonable expenses that 
would have been required to relocate the property, as determined by the displacing agency; 

(3) actual reasonable expenses in searching for a replacement business or farm, supported 
by documentation that the displacing agency by regulation may require; and 

(4) actual reasonable expenses necessary to reestablish a displaced farm or business at its 
new site, in accordance with criteria to be established by the GShIRCDe agency but not to exceed 
twenty-five thousand dollars ($25,000). 

B. A displaced person eligible for payments under Subsection A of this section who is dis- 
placed from a dwelling and who elects to accept the payment authorized by this subsection in lieu 
of the payments authorized by Subsection A of this section may receive an expense and disloca- 
tion allowance that shall be determined according to a schedule established by the displacing 
agency. 

C. A displaced person eligible for ee under Subsection A of this section who is displaced’ 
from the person's place of business or from the person's farm operation and who is eligible under 
the criteria established by the displacing agency may elect to accept the payment authorized by 
this subsection in lieu of the payment authorized by Subsection A of this section. The payment 
shall consist of a fixed payment in an amount to be determined according to the criteria estab- 
lished by the displacing agency, except that the payment shall be not less than one thousand dol- 
lars ($1,000) nor more than forty thousand dollars ($40,000). A person whose sole business at the 
displacement dwelling is the rental of the dwelling to others shall not qualify for a payment under 
this subsection. 
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42-3-6 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-3-6 


History: 1953 Comp., § 22-9A-6, enacted by Laws deleted "his" and added "the person's", after, "business or 


1972, ch. 41, § 6; 1989, ch. 121, § 5; 2015, ch. 136, § 1. from", deleted "his" and added "the person's", s", and after 

Cross references. — For payments not to affect wel- "($1,000) nor more than", deleted "twenty thousand dollars 
fare benefits, see 27-1-4 NMSA 1978. ($20,000)" and added "forty thousand dollars ($40,000)". 

The 2015 amendment, effective April 10, 2015, \in- /. The 1989 amendment, effective March 30, 1989, in 
creased the amount authorized for payment to a person or Subsection A deleted "the acquisition of real property for" 
business displaced by an agency program or project; in the following "Whenever" in the introductory paragraph and 
introductory sentence of Subsection A, after "displacement substituted all of the language of that paragraph begin- 
of", deleted vany” and added "a"; in Subsection A, Para- ning with "displacing" for "agency may make a payment 
graph (1), after "expenses in inet deleted "himself, to any displaced person upon proper application as pro- 
his" and added "the person or the person's’; "-in Subsection vided by regulation or ordinance of the agency for"; in- 
A, Paragraph (3), after "documentation", deleted "which" serted "displacing" in Paragraph A(3); added Paragraph 
and added "that"; in Subsection A, Paragraph (4), after "not A(4); substituted all of the language of Subsection B be- 
to exceed", deleted "ten thousand dollars ($10,000)" and ginning with "receive" for "receive: (1) a moving expense 
added "twenty-five thousand dollars ($25,000)"; in Subsec- allowance, determined according to a schedule established 
tion B, deleted "Any" and added "A", and after "dislocation by regulation of the agency, not to exceed three hundred 
allowance", deleted "which" and added "that"; in Subsec- dollars ($300); and (2) a dislocation allowance of two hun- 
tion C, deleted "Any" and added "A", after "displaced from", dred dollars ($200)"; and rewrote Subsection C, ~ 


42-3-6. Additional payment to property owner. 


A, In addition to payments authorized by Section 42-3-5 NMSA 1978, the displacing agency, as 
a part of the cost of the program or project, may make an additional payment not to exceed thirty- 
one thousand dollars ($31,000) to a displaced person who is displaced from a dwelling actually 
owned and occupied by the displaced person for not less than ninety days prior to the initiation 
of negotiations for acquisition of the property. The additional payment shall include the following: 

(1) the amount that when added to the acquisition cost to the displacing agency of the 
dwelling acquired by the displacing agency equals the reasonable cost of a comparable sh 
ment dwelling; 

(2) the amount that will compensate the displaced person for any increased intetaall cost 
and other debt service costs that the displaced person is required to pay, for financing the acquisi- 
tion of a comparable replacement dwelling. The amount shall be paid only if the dwelling acquired 
by the displacing agency was encumbered by a bona fide mortgage that was a valid lien on the 
dwelling for not less than one hundred eighty days prior to the initiation of negotiations for the 
acquisition of the dwelling. The amount of the increased costs shall be equal to the excess in the 
aggregate interest and other debt service costs of the amount of the principal of the mortgage on 
the replacement dwelling that is equal to the unpaid balance of the mortgage on the acquired 
dwelling, over the remainder term of the mortgage on the acquired dwelling, reduced to discounted 
present value..The discount rate shall be the prevailing interest:rate paid on savings deposits by 
commercial banks in the general area in which the replacement dwelling is located; and 

(3) reasonable expenses incurred by the displaced person for evidence of title, recording 
fees and other closing costs incident to the purchase of a comparable replacement dwelling, but not 
including prepaid expenses. 

B. The additional payment authorized by this section shall be made only to a displaced person 
who purchases and occupies a comparable replacement dwelling not later than the end of the 
one-year period beginning on the date on which the displaced person receives from the displacing 
agency final payment of all costs of the acquired dwelling or on the date on which the displacing 
agency's obligations, pursuant to Paragraph (3) of Subsection C of Section 42-3-11 NMSA 1978; 
are fulfilled, whichever is the later date. The displacing agency may extend this one-year period 
for good cause. If this one-year period is extended, the payment under this section shall be based 
on the costs of relocating the ea aN person to a comparable roplabensent dwelling within one 
year of such date. 


History: 19538 Contips § 22-9A-7, enacted by Laws of Subsection A, after "payment not to exceed", deleted 


1972, ch, 41, § 7; 1989, ch. 121, § 6; 2015, ch. 136, § 2. "twenty-two thousand five hundred dollars ($22,500)" 
The 2015 amendment, affactive April 10, 2015, in- and added "thirty-one thousand dollars ($31,000)", after 
creased the amount authorized as an additional payment the second occurrence of "to", deleted "any" and added "a 
to a person:displaced by an agency program or project and after "not less than", deleted "one hundred eighty!" 
when the person actually owned and occupied the dwell- and added "ninety"; in Subsection A, Paragraph (1), after 
ing that was displaced; in the introductory paragraph "the amount", deleted "if any, which" and added "that"; in 
16 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-3-7 RELOCATION ASSISTANCE 42-3-8 


Subsection A, Paragraph (2), after "the amount", deleted 
"if any, which" and added "that", after "service costs", de- 
leted "which he" and added "that the displaced person", 
after "acquisition of", deleted "any" and added "a", after 
"bona fide mortgage", deleted "which" and ddd "that", 
and after "replacement dwelling", deleted "which" and 
added "that"; and in Subsection B, after "the date on 
which", deleted "he" and added "the displaced person". H 
The 1989 amendment, effective March 30, 1989, in 
the introductory paragraph of Subsection A substituted 
"twenty-two thousand five hundred dollars ($22,500)" for 
"fifteen. thousand dollars ($15,000)",and made minor sty- 
listic changes in the first sentence; substituted "displacing 


ageney" for "agency" throughout the section; rewrote 
Subsection A(1); in Subsection A(2) inserted “and other 
debt service costs" in the first sentence and inserted. "of 
the increased costs" in the third sentence; substituted "a 
comparable" for "the" in Subsection A(3); and in Subsec- 
tion B substituted "comparable replacement dwelling" for 
"replacement dwelling which is decent, safe and sanitary" 

near the beginning of the first. sentence, substituted "the 
displacing agency's obligations, pursuant to Paragraph (3) 
of Subsection C of Section 42-3-11.NMSA 1978, are ful- 
filled" for "he moves from the acquired dwelling" near the 
end of the first sentence, and added the second and third 
sentences. 


42-3-7. Additional payment to tenant. 


A. In addition to amounts otherwise authorized by the Relocation Assistance Act, the displac- 
ing agency shall make a payment to or for any displaced person displaced from any dwelling not 
eligible to receive a payment under Section 42-3-6 NMSA 1978 when that dwelling. was actually 
and lawfully occupied by the displaced person for not less than ninety days immediately prior to 
the initiation of negotiations for acquisition of the dwelling or in any case in which the displace- 
ment is a direct result of acquisition or other event as the displacing agency shall prescribe. 

B. The payment in Subsection A of this section shall consist of the amount necessary to enable 
the displaced person to lease or rent for a period not to exceed forty-two months a comparable re- 
placement dwelling, but at no time shall this payment exceed seven thousand two hundred dollars 
($7,200). At the discretion of the displacing agency, a payment under this subsection may be made 
in periodic installments. Computation of a payment under this subsection to a low-income dis- 
placed person for a comparable replacement dwelling shall take into account that person's income. 

C. Any person eligible for a payment under Subsection A of this section may elect to apply'the 
payment to a down payment on, and other incidental expenses pursuant to, the purchase ofa com- 
parable replacement dwelling. That person may, at the discretion of the displacing agency, be eli- 
gible under this subsection for the maximum payment allowed under Subsection B of this section, 
except that, in the case of a displaced homeowner who has owned and occupied the displacement 
dwelling for at least ninety days immediately prior to the initiation of negotiations for the acquisi- 
tion of the dwelling, this payment shall not exceed the payment the person would otherwise have 
received under Subsection A of Section 42-3-6 NMSA 1978 had the person owned and occupied the 
displacement dwelling ninety days immediately prior to the initiation of such negotiations. 


History: 1978 Comp., § 42-3-7, enacted by Laws 
1989, ch. 121, § 7; 2015, ch. 136, § 3. 

Repeals and reenactments. — Laws 1989, ch. 121, §7 
repealed former 42-3-7 NMSA 1978, as enacted by Laws 
1972, ch. 41, § 8, relating to additional payment to tenant, 
and enacted a new section, effective March 30, 1989. 


The 2015 amendment, effective April 10, 2015, in- 


creased the amount authorized as an additional payment 
to a person displaced by an pEEEHEY program or project 


42-3-8, Mueeelianenus payments. 


when the person is not eligible for a payment under Sec- 
tion 42-3-6 NMSA 1978; in Subsection B, after "this pay- 
ment exceed", deleted "five thousand two hundred fifty 
dollars ($5,250)" and added "seven thousand two hundred 
dollars ($7,200)"; and in Subsection C, after "Subsection 
B"; deleted "of this section", after "ninety days", deleted 
"but not more than one hundred eighty days", and after 
"displacement dwelling", deleted "one hundred eighty" 
and added "ninety". 


In addition to other payments authorized by the Relocation Assistance Act [this article], the 
displacing agency, as part of the cost of any program or project, may reimburse reasonable and 


necessary expenses incurred for: 


A. recording fees, transfer taxes and other expenses incidental to conveying the property; 
B. penalty costs for prepayment of any mortgage then existing entered into in good faith en- 
cumbering the real property if the mortgage is on record or has been filed for record as provided 


by law; and 


C. the pro rata portion of real property taxes paid which are allocable to the period subsequent 
to the date of vesting of title in the displacing agency or the effective date of the possession of the 
real property by the displacing agency, whichever is earlier. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-3-9 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-3-11 


History: 1953 Comp., § 22-9A-9, enacted by Laws ANNOTATIONS 
1972, ch. 41, § 9; 1989, ch. 121, § 8. : r net ‘ . 
The 1989 amendment, effective March 30, 1989, in- Reimbursement provision valid, — Statutory provi- 


sion for reimbursing property owner for pro rata portion or 


pean peer: preceding ' es throughout vai real property taxes is valid. 1973 Op. Att'y Gen. No, 73-37. 


section. 


42-3-9. Reimbursement for expenses where condemnation does not 
result in acquisition or is abandoned. 


A court having jurisdiction over a proceeding instituted by the displacing agency to acquire 
real property by condemnation shall, when required by federal law or by a federal grant contract 
governing the project or program, award the owner of any right, title or interest in the real prop- 
erty a sum which will reimburse the owner for his reasonable costs, disbursements and expenses, 
including reasonable attorney, appraisal and engineering fees actually incurred because of the 
condemnation proceedings, if: 

A. the final judgment in the proceeding is that the displacing agency cannot acquire the real 
property by condemnation; or 

B. the proceeding is abandoned by the displacing agency. 


History: 1953 Comp., § 22-9A-10, enacted by Laws The 1989 amendment, effective March 30, 1989, in- 


1972, ch. 41, § 10; 1989, ch. 121, § 9. serted "displacing" preceding "agency" throughout the 
section. 


42-3-10. Compensation for expenses of inverse condemnation. 


A court, rendering a judgment for the plaintiff in a proceeding brought under Section 42A-1-29 
NMSA 1978 awarding compensation for the actual physical taking of the property by the displac- 
ing agency, or the agency effecting a settlement of any such proceeding, shall, when required by 
federal law or by a federal grant contract governing the project or program, determine and award 
or allow to the plaintiff as a part of the judgment or settlement a sum which will reimburse the 
plaintiff for his reasonable costs, disbursements and expenses, including reasonable attorney, ap- 
praisal and engineering fees actually incurred because of the proceeding. 


History: 1953 Comp., § 22-9A-11, enacted by Laws "Section 22-9-22 NMSA 1958" and inserted "displacing" 
1972, ch. 41, § 11; 1989, ch. 121, § 10, preceding "agency". 

The 1989 amendment, effective March 30, 1989, 
substituted "Section 42A-1-29 NMSA 1978" for 


42-3-11. Advisory assistance program. 


A. Programs or projects undertaken by a displacing agency shall be planned in a manner that; 
(1) recognizes at an early stage in the planning of programs or projects, and before the 
commencement of any actions which will cause displacements, the problems associated with the 
displacement of individuals, families, businesses and farm operations; and 
(2) provides for the resolution of displacement problems in order to minimize adverse im- 
pacts on displaced persons and to expedite the program or project advancement and completion. 
B. The head of any displacing agency shall ensure that the relocation assistance advisory ser- 
vices described in Subsection C of this section are made available to all persons displaced by the 
displacing agency. If the head of the displacing agency determines that any person occupying prop- 
erty immediately adjacent to the property where the displacing activity occurs is caused substantial 
economic injury as a result of the displacing activity, the head of the displacing agency may make 
available to any person occupying the adjacent property the relocation assistance advisory services, 
C. Each relocation assistance advisory program required by Subsection B of this section shall 
include those measures, facilities or services that may be necessary or appropriate in order to: 
(1) determine the need and make timely recommendations on the needs and preferences, 
if any, of displaced persons for relocation assistance; 
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42-3-12 RELOCATION ASSISTANCE 42-3-13 

(2) . provide current and continuing information on the availability, sales prices and rental 
charges of comparable replacement dwellings for displaced homeowners and tenants and suitable 
locations for businesses and farm operations; 

(3) assure that a person shall not be required to move from a dwelling unless the person 
has had a reasonable opportunity to relocate to a comparable replacement dwelling except in the 
case of: 

(a) amajor disaster as Aefinad in Section 102(2) of the Disaster Relief Act of 1974; 

(b) anational emergency declared by the president of the United States; 

(c) any other emergency which requires the person to move immediately from the 
dwelling because continued occupancy of the dwelling by the person constitutes a substantial dan- 
ger to the health or safety of the person; 

(4) assist a person displaced from his business or farm operation to obtain and become 
established in a suitable replacement location; and 

(5) supply information concerning federal, state and local programs which may be of as- 
sistance to displaced persons, supply technical assistance to displaced persons in applying for as- 
sistance under these programs and minimize hardships to the displaced persons in adjusting to 
relocation. 


History: 1978 Comp., § 42-3-11, enacted by Laws 
1989, ch. 121, § 11. 

Repeals and reenactments, — Laws 1989, ch. 121, 
§ 11 repealed former 42-3-11 NMSA 1978, as enacted by 
Laws 1972, ch. 41, § 12, relating to the advisory assistance 


program, and enacted a new section, effective March 30, 
1989 

Cross references. — For Section 102(2) of the federal 
Disaster Relief Act of 1974, referred to in Subsection C(3) 
(a), see 42 ULS.C. § 5122(2), 


42-3-12. Housing replacement as a last resort. 


A, Ifa project cannot proceed to actual construction because comparable replacement sale or 
rental housing is not available and the displacing agency determines that the housing cannot 
otherwise be made available, the displacing agency may take action necessary or appropriate to 
provide the housing by use of funds authorized for the project. 

The displacing agency may use this section to exceed the maximum amounts which may be paid 
under the Relocation Assistance Act [this article] on a case-by-case basis for good cause as deter- 
mined in accordance with such regulations as the agency or department shall issue. 

B. No person shall be required to move from his dwelling on account of any project unless the 
displacing agency is satisfied that a comparable replacement housing is available to the person. 


History: 1953 Comp., § 22-9A-13, enacted by Laws 
1972, ch. 41, § 13; 1989, ch. 121, § 12. 

The 1989 amendment, effective March 30, 1989, sub- 
stituted "displacing agency" for "agency" throughout the 
section; added the second paragraph of Subsection A; and 
substituted "a comparable replacement housing" for "re- 
placement housing in accordance with Subsection C of 
Section 12" in Subsection B. 


42-3-13. Implementing regulations. 


ANNOTATIONS 


State highway department may build required 
housing. — Any necessary action may be taken to pro- 
vide housing by using funds authorized for the project. 
This does not necessarily mean that the state highway 
department must build the houses required, but as an ab- 
solutely last resort it could. 1973 Op. Att'y Gen. No. 73-47. 


The displacing agency may adopt regulations that it deems necessary or appropriate to imple- 
ment the provisions of the Relocation Assistance Act [this article], including but not limited to 


regulations necessary to assure that: 


A. the payments and assistance authorized shall be administered in as fair, reasonable and 


uniform a manner as practicable; 


B. a displaced person who makes proper application for a payment authorized shall be paid 
promptly after a move or, in hardship cases, be paid in advance; and 

C, any person aggrieved by a determination as to eligibility for relocation payments or the 
amount of payment under that act may have his application reviewed at a formal hearing before the 
head of the displacing agency or a hearing officer designated by the head of the displacing agency. 
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42-3-14 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-3-15 


History: 1953 Comp., § 22-9A-14, enacted by Laws paragraph; inserted "a" in Subsection A; and in Subsec- 
1972, ch. 41, § 14; 1989, ch. 121, § 13. tion C substituted "that act" for "this act", and twice sub- 
The 1989 amendment, effective March 30, 1989, in- stituted "displacing" for " acquiring". 


serted "displacing" in the undesignated introductory 


42-3-14, Administrative hearings; court review. 


A. A person aggrieved by a determination as to eligibility for relocation payments or the 
amount of payment received under the Relocation Assistance Act shall have the right to a hearing 
before the displacing agency or before a hearing officer designated by the displacing agency. 

B. After the hearing, a person aggrieved or affected by a final administrative determination 
concerning eligibility for relocation payments or the amount of the payment under the Reloca- 
tion Assistance Act may appeal to the district court pursuant to the provisions of Section 39-3-1.1 
NMSA 1978. 


History:°1953 Comp., § 22-9A-15, enacted by Laws The 1998 amendment, effective September 1, 1998, 
1972, ch. 41, § 15; 1989, ch, 121, § 14; 1998, ch, 55, § 45. substituted "A person" for "Any persons" in Subsection A, 
1999, ch, 265, § 47, rewrote Subsection B and deleted Subsection C. 

Cross references. — For procedures governing ad- The 1989 amendment, effective March 30, 1989, in- 
ministrative appeals to the district court, see Rule 1-074 serted "displacing" preceding "agency" throughout the 
NMRA. section; made minor stylistic changes in the introductory 

The 1999 amendment, effective July 1, 1999, substi- paragraph of Subsection B; and substituted "by filing a 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- notice of appeal in the district court within thirty days of 
tion B. . the date of mailing" for "within thirty days of the day of 


the mailing" in Subsection B(2). 


42-3-15. Contingent authority of act. 


The provisions of the Relocation Assistance Act are effective so long as the congress of the United 
‘States authorizes and appropriates money for the payments and services set forth in Section 211 of 
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 for federal aid 
programs, that act providing for federal reimbursement of the payments and services arising out of 
relocation assistance as a part of the cost of construction of a project under any federal aid program. 


History: 1958 Comp., § 22-9A-16, enacted by Laws For Section 211 of the Uniform Relocation Assistance 
1972, ch. 41, § 16; 1989, ch. 121, § 15. and Real Property Acquisition Policies Act of 1970, see 42 
Cross references. — For powers of  Oeicieel iting see US.C. § 4631. 
3-60-26 and 3-60A-10 NMSA 1978, The 1989 amendment, effective March 30, 1989, substi- 
tuted "that act" for "said act" near the middle of the section. 
ARTICLE 4 
Kjectment and Recovery of Real Property 
Sec. Sec. 

42-4-1. When ejectment maintainable. 42-4-15. Improvements and mesne profits; verdict; set- 
42-4-2. Wrongful ouster and detention of realty or min- off; judgment; payment by plaintiff before 
ing claim, ' « -obtaining writ of possession. 

42-4-3, Principles apply to equity suits. 42-4-16, Improvements exceeding mesne profits; elec- 
42-4-4, Parties to action, tion by plaintiff; tender of deed; payment 

42-4-5. Contents of complaint. _. to plaintiff, 
42-4-6. Defendant's pleadings; plaintiff's reply. 42-4-17, Remedy of person deprived of possession of im- 
42-4-7, Ultimate facts authorizing recovery. provements; time; value; lien. 
42-4-8, Action between cotenants; ouster to be shown. 42-4-18, Possession of improvements taken; liability for 
42-4-9, Rents and profits recoverable as damages, value; abandonment excepted; specific and 
42-4-10. Title expiring pendente lite; judgment. general lien. 
42-4-11, Judgment for plaintiff. 42-4-19. Sale of improvements. 
42-4-12, Writ of possession, 42-4-20, Reversionary clause in deed; improvements; 
42-4-13, Execution; judgment for damages and costs, ; liens; waiver of claim, 
42-4-14, Improvements and mesne proses time; enige’ 42-4-21, Mine or mining claim; contested application for 

_ notices, patent; ejectment maintainable regardless 

of possession, 
20 
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42-4-1 


Sec. 

42-4-22. Special verdict or findings; entry on mining land 
pending suit. 

Working mine pending suit; waste. 

Assessment work pending suit; retention of ore. 

Effect of performing assessment work pending 
suit. 

Measurements and surveys of mine pending 
suit; authorization; expenses. 


42-4-23, 
42-4-24. 
42-4-25. 


42-4-26. 


EJECTMENT AND RECOVERY OF REAL PROPERTY 


42-4-1 


Sec. 

42-4-27, 
42-4-28, 
42-4-29, 


Who may enter for measurements and surveys. 

Notice of desire to enter mine. 

Refusing entry; court may exclude evidence, 
render judgment or assist entry; costs, 


42-4-30, Evidence of measures and surveys. 


42-4-1. [When ejectment maintainable. ] 


The action of ejectment may be maintained in all cases where the plaintiff is legally entitled to 


the possession of the premises. 


History: C.L. 1897, § 2685 (250), added by Laws 
1907, ch. 107, § 1 (250); Code 1915, § 4860; C.S. 1929, 
§ 105-1801; 1941 Comp., § 25-801; 1953 Comp., § 22- 
8-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross.references. — For forcible entry and detainer 
suits in district courts, see 35-10-1 NMSA 1978. 

For action of ejectment against persons claiming com- 
munity land grants improperly, see 49-2-14 NMSA 1978. 


ANNOTATIONS 


Landlord's right to possession of premises core 
of action. — The very foundation of the right to main- 
tain an action of ejectment, both at the common law and 
under the territorial statute, is the landlord's right to 
the possession of the premises. Osborne v. United States, 
1885-NMSC-010, 3 N.M. (Gild.) 337, 5 P. 465 (decided un- 
der former law). 

Right to possession. — In ejectment, the parties' 
rights to possession are primarily in issue. Pacheco v. Mar- 
tinez, 1981-NMCA-116, 97 N.M. 37, 636 P.2d 308. 

Right to possession at time of filing complaint es- 
sential. — A right to possession of the premises at the 
time of filing the complaint is essential to maintaining 
ejectment both at common law and under the statutory 
law of New Mexico. Kerr-McGee Corp. v. Bokum Corp., 453 
F.2d 1067 (10th Cir, 1972). 

Adverse possessor maintaining ejectment action. 
— The fact that grantee's spouse, who claimed land on 
theory of adverse possession, had not been in actual pos- 
session of all of land in question did not defeat grantee's 
spouse's right to possession of entire tract where pos- 
session was based on quiet title decree describing entire 
tract. Quintana v. Montoya, 1958-NMSC-075, 64 N.M. 464, 
330 P.2d 549. 

Determination of better title between parties. — 
In ejectment, where no legal title is shown in either party, 
the party showing prior possession in himself, or those 
through whom he claims, will be held to have the better 
title. Romero v. Herrera, 1921-NMSC-096, 27 N.M. 559, 
203 P. 243; Blea v. Sandoval, 1988-NMCA-036, 107 N.M. 
554, 761 P.2d 432, cert. denied 107 N.M. 413, 759 P.2d 200. 

Ejectment on superior title is a breach of the war- 
ranty of good title. Garcia v. Herrera, 1998-NMCA-066, 
125 N.M. 199, 959 P.2d 533, cert. denied, 125 N.M. 145, 
958 P.2d 103. 

Remedy for breach of covenant not in ejectment, 
— In absence of an express forfeiture provision in a lease, 
the lessor's remedy for breach of covenants, express or im- 
plied, is an action for damages or a suit in equity for cancel- 
lation, and not an action at law for ejectment. Kerr-McGee 
Corp. v. Bokum Corp., 453 F.2d 1067 (10th Cir. 1972). 


Joinder of causes of action. — Both legal and eq- 


uitable remedies are administered by a single court as 
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two complementary departments of jurisprudence so 
that there is no error by a joinder of the causes of ac- 
tion. Therefore, plaintiff has the right to bring a suit in 
ejectment and to request a prayer for relief and defen- 
dant can counterclaim in a suit to quiet title. Martinez v. 
Mundy, 1956-NMSC-037, 61 N.M. 87, 295 P.2d 209, over- 
ruled on other grounds by Evans Fin. Corp. v. Strasser, 
1983-NMSC-053, 99 N.M. 788, 664 P.2d 986. 

Burden of proof. — In action of ejectment, plaintiff 
must recover on the strength of his own title, and where 
the grant to him contains an exception or reservation, he 
must show that the land in controversy was not reserved. 
Maxwell Land Grant Co. v. Dawson, 1893-NMSC-014, 7 
N.M. 133, 34 P. 191, rev'd on other grounds, 151 US. 586, 
14 S. Ct. 458, 38 L. Ed. 279 (1894) (decided under former 
law). 

Jury not restricted to technical definition in 
boundary dispute. — Where in an action in ejectment 
the boundaries were in dispute and the term "las lomas," 
the hills, was used in the deed to designate the termina- 
tion of the property, it was error for the court to limit the 
jury to a technical definition and to exclude from their 
consideration parol evidence of local distinctions between 
“altidos," little hills, "matoral," sand hills around bushes, 
"lomitas," groups of hills, and "las lomas" or hills of con- 
siderable height, since "las lomas" constituted a latent 
ambiguity and was subject to explanation by parol. Gen- 
tile v, Crossan, 1894-NMSC-013, 7 N.M. 589, 38 P. 247 (de- 
cided under former law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

For survey, "The Uniform Owner-Resident Relations 
Act," see 6 N,M. L, Rev. 293 (1976), 

For article, "Survey of New Mexico Law, 1982-83: Prop- 
erty Law," see 14 N.ML.L. Rev. 189 (1984). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Hjectment §§ 1, 2;65 Am, Jur, 2d Quick Title § 30. 

Taxes, right of owner who has in fact paid taxes in ques- 
tion to maintain ejectment against purchaser at tax sale, 
26 A.L.R, 631. 

Railroad right-of-way, ejectment as remedy for interfer- 
ence with, 47 A.L.R. 563. 

Laches as affecting right of one whose property is taken 
for public use to maintain ejectment, 58 A.L.R. 684. 

Mortgage foreclosure proceedings which are imperfect 
or irregular, ejectment by, or against, purchaser under, 73 
A.L.R. 640, 

Vendor in contract for sale or exchange of real property, 
right of, to bring suit for forfeiture or to recover possession 
without first giving notice or making demand for posses- 
sion, 94 A.L.R, 1250. 

Jurisdiction of justice of the peace (or similar court) of 
ejectment action, 115 A.L.R. 514. 

Right to use force to obtain possession of real property 
to which one is entitled, 141 A.L.R. 250. 
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42-4-2 


Remedy of tenant against stranger wrongfully interfer- 
ing with his possession, 12.A.L.R.2d 1192. 

Measure and items of recovery for improvements mis- 
takenly placed or made on land of another, 24 A.L.R.2d 11, 

Judgment involving real property against one spouse as 
binding against other spouse not a party to the proceed- 
ing, 58 A.L.R.2d 701. 


ACTIONS AND PROCHEDINGS RELATING TO PROPERTY 


42-4-3 


Rule that plaintiff in ejectment need not trace title back 
of common source, 5 A.L.R.3d 375." me 
28A C,J.S, Ejectment § 3 et seq. 


42-4-2. [Wrongful ouster and detention of realty or mining claim.] 


The action of ejectment will lie for the recovery of the possession of a mining claim, as well also 
of any real estate, where the party suing has been wrongfully ousted from the possession thereof, 


and the possession wrongfully detained. 


History: C.L. 1897, § 2685 (251), added by Laws 
1907, ch. 107, § 1 (251); Code 1915, § 4861; C.S, 1929, 
§ 105-1802; 1941 Comp., § 25-802; 1953 Comp., § 22- 
8-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATION 


Court considers strength of possessory title of 
parties. — In this sort of possessory action, it is the duty 
of the court to consider the strength of the possessory ti- 
tle of each of the adversary parties. Winslow v. Burns, 47 
N.M. 29, 182 P.2d 1048 (1943). 

Priority of rights between locators. — As between 
the prior locator in possession and a subsequent locator, 
the evidence of the prior locator will be viewed in the most 
favorable light it will reasonably justify. Winslow v. Burns, 
47 N.M. 29, 132 P.2d 1048 (1943). 

Trespasser in possession may maintain action 
against second trespasser. — One in possession of the 
surface of a mining claim, even though a trespasser, may 
maintain ejectment against one who trespasses under- 
neath the surface, Lincoln-Lucky & Lee Mining Co, v. Hen- 
dry, 9 N.M, 149, 50 P, 330 (1897) (decided under former 
law). 

Recovery of government land by plaintiff without 
title, — Plaintiff with prior actual possession without ti- 
tle of government land may recover its possession by eject- 
ment on a proper demand for restoration of such posses- 
sion against a subsequent mere intruder, for the statute is 
broad enough to include possession wholly disconnected 
from the legal or even colorable title, and while such ac- 
tual possession although continued indefinitely would not 
ripen into a legal title or constitute an equity against the 
United States, it will be protected against such wrongdoer, 
N. M., Rio Grande & Pac, Ry. v. Crouch, 4 N.M. (Gild.) 293, 
13 P. 201 (1887) (decided under former law). 

When distinction between ouster upon and be- 
neath surface. — There can be no distinction between 
an ouster upon the surface and an ouster beneath the 
surface in an action of ejectment on a mining claim, ex- 
cept in cases arising under the mining laws by virtue of 


this statute, for the rule is the same as to all character of 
lands. Lincoln-Lucky & Lee Mining Co. v. Hendry, 9 N.M. 
149, 50 P. 830 (1897) (decided under former law). 

Burden of proof. — In action in ejectment for posses- 
sion of a mine claimed by plaintiff under United States 
patent, where plaintiff made prima facie case, and defen- 
dant undertook to establish fact that by virtue of certain 
act of congress, which contemplated cértain state of facts 
and a strict compliance with the provisions and conditions 
of the same, they were given right to follow mineral vein 
or lode from or across side lines of claims, the burden of 
proof as to the existence of such state of facts, and the 
compliance with all the requirements, conditions and 
terms of the act, was upon defendant. Bell v, Skillicorn, 
6 N.M. 399, 28 P, 768 (1892) (decided under former law). 

Model used during trial, allowed in jury room. — 
Where miners who had worked on the: property in ques- 
tion made a model, which they admitted was not a perfect 
facsimile of the mine, and the court refused to admit it as 
such, but did admit it for the purpose of explaining the 
testimony of witnesses, and several used it for both plain- 
tiff and defendant, it was proper to permit the jury to take 
it to the jury room at their request. I/linois Silver Mining 
& Milling Co. v. Raff, 7 N.M. 386, 34 P. 544 (1893) ipod 
under former law). 

Instructions to jury. — In action in ejectment Siri pos- 
session of a mine claimed by plaintiff under United States 
patent, which was in evidence, court properly instructed 
jury that if plaintiff's vein was within side lines formed 
by artificial monuments placed around the same at time 
of survey for patent, it would make no difference whether 
said monuments and survey were properly connected 
with the surveys of the public lands, but that the loca- 
tions of said monuments would determine and control the 
location. Bell v. Skillicorn, 6 N:M. 399, 28 P. 768 (1892) 
(decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur, 2d Ejectment §§ 5, 20, 21, 22; 54 Am. Jur.2d Mines 
and Minerals § 171 et seq. 

Right of owner of interest in mineral in suit to maintain 
ejectment, 35 A.L.R, 234. 

28A C.J.S, Ejectment § 7;58 C.J.S. Mines § 139, 


42.4.3, [Principles apply to equity suits.] 


The principles of the provisions of this article shall apply and extend to all suits in equity when 
the object of the complaint or answer is for the recovery of lands and tenements. 


History: C.L. 1897, § 2685 (265), added by Laws 
1907, ch. 107, § 1 (265); Code 1915, § 4878; C.S, 1929, 
§ 105-1819; 1941 Comp., § 25-803; 1953 Comp., § 22-8-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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Compiler's notes, — The words."this article" appeared 
in the original act, As used there, they referred to art. 14 of 
Laws 1907, ch. 107, compiled as 42-4-1 to 42-4-16 NMSA 
1978. This section is part of art. 18 of ch. 88 of the 1915 
Code, which is compiled as 42-4-1 to 42-4-19 NMSA 1978. 
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42-4-4 


ANNOTATIONS 


Joinder of causes of action. — Where appellee's 
amended complaint first alleged that she was the owner 
and entitled to possession of the land involved, then al- 
leged that appellants constructed two houses and utility 
lines in such a manner as to encroach on her property to 
her damage, and that appellants should be required to re- 
move the encroachments, appellee's amended complaint is 


42-4-4, [Parties to action.] 


EJECTMENT AND RECOVERY OF REAL PROPERTY | 


42-4-5 


that type of alternative pleading which is permissible un- 
der Rule 8(a)(2), N.M.R. Civ. P. (now Rule 1-008 NMRA). 
As both legal and equitable remedies are administered 
by a single court, there was no error by a'joinder of the 
causes of action. Heaton v. Miller, 1964-NMSC-080, 74 
N.M. 148, 391 P.2d 653. 

Am, Jur, 2d, A.L.R, and C.J.S. references, — 25 Am. 
Jur, 2d Hjectment §§ 1,18, 32, 44. 

28A C.J.S. Bjectment § 60. 


The action shall be prosecuted in the real names of the parties, and shall be brought against the 
tenant in possession, or against the person under whom such tenant holds or claims possession. 
Any person claiming such premises may, on motion, be made a defendant. 


History: C.L. 1897, § 2685 (252), added by Laws 
1907, ch. 107, § 1 (252); Code 1915, § 4362; C.S. 1929, 
§ 105-1803; 1941 Comp., § 25-804; 1953 Comp., § 22- 
8-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For action prosecuted by real 


party in interest, see Rule 1-017 A NMRA, 
ANNOTATION 


Determination of necessary party. — Any person 
having an interest adverse to plaintiff, or claiming title or 
right of possession, may be made a defendant, but such a 
person may, or may not, be a necessary party, the rule being 
subject to the principle that only persons in actual occupa- 
tion are necessary parties. Latin Am. Council of Christian 
Churches v. Leal, 57 N.M. 502, 260 P.2d 697 (1953). 

‘One in actual occupation, necessary and proper 
defendant. — Generally, in an ejectment action the per- 
son in actual occupation or possession is a necessary and 


42.4.5. [Contents of complaint. ] 


proper defendant, and no other person is a necessary or 
proper party defendant. Latin Am. Council of Christian 
Churches v, Leal, 57 N.M. 502, 260 P.2d 697 (1953). 

Action of ejectment against cotenant. — Hject- 
ment lies against a cotenant, or a grantee of a cotenant, 
attempting to hold adversely to his cotenant. Prior posses- 
sion, under such circumstances, is sufficient to maintain 
ejectment. Lasswell v, Kitt, 11.N.M. 459, 70 P.,561 (1902); 
Lockhart v. Leeds, 10 N.M. 568, 63 P. 48 (1900), rev'd on 
other grounds, 195 U.S. 427, 25 S. Ct. 76, 49 L. Ed. 263 
(1904). 

Tenant in common may sue separately in eject- 
ment and may recover possession of the entire estate in 
subordination to the rights of his cotenants, if the defen- 
dant shows no title. De Bergere v. Chaves, 14'N.M. 852; 93 
P.-762 (1908), aff'd, 281°U.S. 482, 34S. Ct. 144,58 L. Ed. 
325 (1913). 

- Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur, 2d Ejectment §§ 1, 26, 27, 28. 
28A C.J.S, Ejectment.§ 50 et seq. 


It shall be sdtielent for the: plaintiff to decline i in his complaint that on.some day, named therein, 
he was entitled to the possession of the premises, describing them; and that the defendant, on a 
day named in the complaint, afterwards entered into such premises, and unlawfully withheld from 
the plaintiff the possession thereof, to his damage for any sum he may name. : 


History: C.L. 1897, § 2685 (253), added by Laws 
1907, ch, 107, § 1 (253); Code 1915, § 4363; C.S, 1929, 
§ 105-1804; 1941 Comp., § 25-805; 1953 Comp., § 22- 
8-5. 

. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For real property description in 
Pleading, see 47-1-46 NMSA 1978. 


ANNOTATIONS 


Failure to aver right to possession renders com- 
plaint .defective. — Complaint in ejectment, failing 
to aver that plaintiff is entitled to the possession of the 
premises in question, is fatally defective, Osborne v. 
United States, 1885-NMSC-010, 3 N.M. (Gild.) 337, 5 
P. 465 (decided under former law). 

It is not sufficient to allege that defendant un- 
justly withholds premises from the plaintiff. Osborne 
v. United States, 1885-NMSC-010, 3 N.M. (Gild.) 337, 5 
P. 465 (decided under former law). 
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Amendments to complaint. — Where, in complaint in 
ejectment, plaintiff alleges ownership in herself and, though 
not required by statute to do so, alleges her claim of title 
from defendant to plaintiff's immediate predecessor in title, 
plaintiff can show complete title by proof, absent objection 
thereto, and the complaint is considered as amended to 
include the omitted and necessary allegation. Herington v. 
Herrera, 1940-NMSC-083, 44 N.M. 374, 102 P.2d 896, ~ 

In ejectment, plaintiff is bound by chain of title 
pleaded by her. Herington v. Herrera, 1940- NMSC-0338, 
44 N.M. 374, 102 P.2d 896. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur. 2d Bjectment §§ 21, 32, 33, 34. 

Instructions in ejectment on rule that plaintiff must re- 
cover on strength of own title, 159 A.L.R. 646. 

Rule that plaintiff in real action may recover on proof 
of better title from common source as applicable where 
plaintiff's evidence shows that the common-source title is 
bad, 5 A.L.R.3d 375. 

28A C.J.S. Ejectment § 55 et seq. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-4-6 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


42-4-7 


42-4-6. [Defendant's pleadings; plaintiff's reply.] 
The defendant shall plead to the complaint, as required by Sections 4106 and 4110; and the 


plaintiff may reply or demur. 


History: C.L. 1897, § 2685 (254), added by Laws 
1907, ch. 107, § 1 (254); Code 1915, § 4364; C.S. 1929, 
§ 105-1805; 1941 Comp., § 25-806; 1953 Comp., § 22- 
8-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Sections 4106 and 4110 refer to 
the 1915 Code, §§ 4106, 4110, which are superseded by 
Rules 1-007A and 1-012B NMRA. 

Rule 1-007C NMRA abolished the use of demurrers. 


ANNOTATIONS 


What parties may show in their pleadings. — In 
ejectment, the plaintiff may show any fact which estab- 
lishes his right to possession, and the defendant may 


show any fact to establish that the.plaintiff is not entitled 
to possession, under the plea of not guilty. Deeney v. Min- 
eral Creek Milling Co., 1902-NMSC-005, 11 N.M. 279, 67 
P. 724 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Hjectment §§ 11, 36, 37. 

Estoppel of tenant never in possession under lease to 
dispute landlord's title in action of ejectment, 98 A.L.R. 
546. 

Estoppel or waiver, necessity of a a pe in ejectment 
action, 120 A.L.R. 92. 

Defense of adverse possession or statute of limitations 
as available under general denial or plea of general issue, 
39 A.L.R.2d 1426. 

28A C.J.S. Ejectment § 34 et seq. 


42-4-7, [Ultimate facts authorizing recovery. | 


It shall be sufficient to entitle the plaintiff to recover, to show that at the time of the commence- 
ment of the action the defendant was in possession of the premises claimed, and that the plaintiff 


had a right to the possession thereof. 


History: C.L. 1897, § 2685 (255), added by Laws 
1907, ch, 107, § 1 (255); Code 1915, § 4365; C.S. 1929, 
§ 105-1806; 1941 Comp., § 25-807; 1953 Comp., § 22- 
8-7, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 
Right of possession deemed foundation of eject- 
ment action. — The very foundation of the right to 


maintain an action of ejectment, both at common law and 
under the statutory law of New Mexico, is the plaintiff 's 
right to the possession of the premises. Burke v. Permian 
Ford-Lincoln- Mercury, 1981-NMSC-001, 95 N.M. 314, 621 
P.2d1119,, ., 

Right to possession. — In ejectment, the parties’ 
rights to possession are primarily in issue. Pacheco v. Mar- 
tinez, 1981-NMCA-116, 97 N.M. 37, 636 P.2d 308. 

Right to possession at time of filing complaint es- 
sential. — Plaintiff's failure to give his month-to-month 
tenant valid 30-days' notice meant that plaintiffs com- 
plaint in ejectment was invalid, because he did not have 
the right to possession; his action in ejectment was, there- 
fore, premature. Dickens v. Hall, 1986-NMSC-029, 104 
N.M. 173, 718 P.2d 683. 

Defective deed alone will not support summary 
determination. — Where plaintiffs. in ejectment action 
have shown that the deed upon which defendants' title 
is asserted is fatally defective, this alone will not sup- 
port a summary determination of the cause where there 
are indications external to the deed which might sup- 
port defendants' position, Jemez Props., Inc. v. Lucero, 
1979-NMCA-162, 94 N.M. 181, 608 P.2d 157, cert. denied, 
94 N.M. 628, 614 P.2d 545 (1980). 

Effect of conflicting calls in deed, in boundary 
line dispute. — In an action instituted by appellee who 
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filed a complaint in the nature of ejectment in a bound- 
ary line dispute, when there are conflicting calls in a 
deed - one for distance, the other for an adjoining tract 
of a named person - the latter prevails only if the person 
named actually owns the adjoining tract. Olivas v. Garcia, 
1958-NMSC-105, 64 N.M. 419, 329 P.2d 435. f 

No directed verdict where conflict in evidence 
as to possession. — Where neither party to an action 
in ejectment shows legal title in himself, and the prior 
possession of the plaintiff and those through whom he 
claims as a matter upon which there isa conflict in the 
evidence, the court cannot properly direct a verdict, but 
the case should be submitted to the jury. Romero v. Her- 
rera, 1921-NMSC-096, 27 N.M. 559, 203 P. 243. 

Hold-over tenant holds on same terms as in orig- 
inal lease. — A tenant holding over after expiration of 
a lease without the landlord's assent holds on the same 
terms as those of the original lease, including all covenants 
thereof, unless made inapplicable by changed conditions, 
Burke v. Permian Ford-Lincoln-Mercury, 1981-NMSC-001, 
95 N.M. 314, 621 P.2d 1119. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Hjectment §§ 19, 20, 21. 

Mesne profits, right to, as compensation for crops grown 
by one wrongfully in possession, 39 A, L. R. 962, 57 A.L.R. 
584. 

Remainderman, right as against, to allowance under 
statute for improvements made during continuance of life 
estate by one in possession under mistaken claim of title 
to the fee, 89 A.L.R. 635. 

Instructions in ejectment on rule that plaintiff must re- 
cover on strength of own title, 159 A.L.R. 646. 

Rule that plaintiff in real action may recover on proof 
of better title from common source as applicable where 
plaintiff evidence shows that the common-source title is 
bad, 5 A.L.R.3d 875. 

28A CS, Hjectment.§ 14 et seq. 
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42-4-8 EJECTMENT AND RECOVERY OF REAL PROPERTY 42-4-9 


42-4-8. [Action between cotenants; ouster to be shown. ] 


In any action brought by a joint tenant, or tenant in common, against a cotenant, he shall be 
required to prove an actual ouster or act equivalent thereto. 


. History: C.L. 1897, § 2685 (256), added by Laws Constructive ouster by divorced spouse. — If 
1907, ch. 107, § 1 (256); Code 1915, § 4366; C.S. 1929, one of the parties in.a divorce case remains in posses- 
§ 105-1807; 1941 Comp., § 25-808; 1953 Comp., § 22- sion of the community residence between the date of the 
8-8. divorce and the date of the final judgment dividing the 
Bracketed material. — The bracketed material was community assets, then there may be a form of construc- 
inserted by the compiler and is not part of the law. tive ouster, exclusion or an equivalent act which is cre- 
ated as to the right of common enjoyment by the divorced 
ANNOTATIONS spouse not in possession. This exclusion may render the 
Ouster by executing warranty deed. — The act of divorced spouse in possession of the community residence 
a part of the tenants in common in executing a deed with liable to the divorced spouse not in possession for the use 
covenants of warranty, purporting to convey the entire es- and occupation of the residence between the date of the 
tate, is an ouster of the other cotenants. Baker v. de Armijo, divorce and the date of the final judgment. Hertz v. Hertz, 
1912-NMSO-046, 17 N.M. 383, 128 P. 73; Neher v.Armijo, _1988-NMSC-004, 99 N.M. 920, 657 P.2d 1169. 
1898-NMSC-005, 9 N.M. 325, 54 P. 236, overruled on other Am. Jur. 2d, ALR, and C.J.S. references, — 25 Arm. 
grounds by De Bergere v. Chaves, 1908-NMSC-006, 14 Jur, 2d Hjectment § 21. 


N.M. 352, 93 P. 762. 


42-4-9. [Rents and profits recoverable as damages.] 


If the plaintiff prevail, he shall recover for damages the value of the rents and profits of such 
premises to the time of the verdict or the expiration of the plaintiff's title, under these limitations: 

A. if the defendant had knowledge of the plaintiff's claim or title, then for the whole time he 
had such knowledge; 

B. if he had no such.knowledge, then from the commencement of the action. 


History: C.L. 1897, § 2685 (257), added by Laws divorced spouse not in possession. This exclusion may ren- 


1907, ch. 107, § 1 (257); Code 1915, § 4367; C.S. 1929, der the divorced spouse in possession of the community 

§ 105-1808; 1941 Comp., § 25-809; 1953 Comp., § 22- residence liable to the divorced spouse not in possession 

8-9, for the use and occupation of the residence between the 

Bracketed material. — The bracketed material was date of the divorce and the date of the final judgment. 

inserted by the compiler and is not part of the law. Hertz v. Hertz, 1983-NMSC-004, 99 N.M. 320, 657 P.2d 
1169. 

ANNOTATIONS Purpose behind damages in ejectment action. 


— In ejectment action, the purpose behind damages is 
compensation of the rightful possessor. Martin v, Comcast 
Cablevision Corp. of Cal., 2014-NMCA-114, cert. denied, 
2014-NMCERT-010. 


Accounting by tenant in common for improve- 
ments. — A tenant in common will not be allowed to 
recover against his cotenant for improvements erected 


on the common property by his predecessor in title, with- : : ita 
out accounting to his cotenant for the rents and profits Rental value is determined on an objective mea- 
received by such predecessor in title. Neher v. Armijo, sure, — Where cable et and predecessor company 
‘1901-NMSC-015, 11 N.M. 67, 66 P. 517, overruled on other placed cable lines on owner's property without consent, 
grounds by De Bergere v. Chaves, 1908-NMSC-006, 14 district court did not err in determining that damages 
N.M. 352, 93 P. 762. should be determined on an objective measure of rental 


Effect of judgment of recovery during pendency value rather than on the owner's subjective assessment of 
of action. nt A eaeeNt of itabrae ieee for pos- rental value. Martin v. Comcast Cablevision Corp. of Cal., 
session and rents and profits, during the pendency of the ek price cert. genes pr capeah PET et +e 
ejectment action, is not a bar to a further suit for rents Awar or unjust enric ee not aysine 1 a 
and profits covering a period anterior to that covered by plicative of compensatory damages. — Where cable 


the former recovery. Neher v. Armijo, 1901-NMSC-015, company and predecessor company placed cable lines on 
11 N.M. 67, 66 P. 517, overruled on other grounds by . OWHETS property without consent, oe award of rent for 
De Bergere v. Chaves, 1908-NMSC-006, 14 N.M. 352, 93 unjust enrichment was not justified because it was dupli- 
P. 762. : cative of the compensatory damage award of the rental 


value of the land. Martin v. Comcast Cablevision Corp. of 
Cal., 2014-NMCA-114, cert. denied, 2014-NMCERT-010. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 54 Am. 
Jur, 2d Equity § 5. 

28A C.J.S, Ejectment § 153. 


Liability for constructive ouster of divorced 
spouse. — If one of the parties in a divorce case remains 
in possession of the community .residence between the 
date of the divorce and the date of the final judgment di- 
viding the community assets, then there may be a form of 
constructive ouster, exclusion or an equivalent act which 
is created as to the right of common enjoyment by the 
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42-4-10 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


42-4-14 


42-4-10. [Title expiring pendente lite; judgment.] 


If the plaintiff's title expire after the action is brought, but before its determination, the verdict 


and judgment shall be for damages and costs only. 


History: C.L. 1897, § 2685 (258), added by Laws 1907, 
ch. 107, § 1 (258); Code 1915, § 4368; C.S, 1929, § 105- 
1809; 1941 Comp., § 25-810; 1958 Comp., § 22-8-10,. 


42-4-11. [Judgment for plaintiff. | 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law: 


If the plaintiff prevail, the judgment shall be for the recovery of the possession, and for the dam- 


ages and costs. 


History: C.L. 1897, § 2685 (259), added by Laws 1907, 
ch. 107, § 1 (259); Code 1915, § 4369; C.S, 1929, § 105- 
1810; 1941 Comp,, § 25-811; 1953 Comp., § 22-8-11, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


42-4-12. [Writ of possession. | 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962), 


Upon judgment for the recovery of possession, a writ of possession shall be issued, and the sher- 
iff shall deliver to the plaintiff the possession of the premises, and also collect the damages and 


costs, as on execution in other cases. 


History: C.L. 1897, § 2685 (260), added by Laws 1907, 
ch. 107, § 1 (260); Code 1915, § 4370; C.S. 1929, § 105- 
1811; 1941 Comp., § 25-812; 1953 Comp., § 22-8-12, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Effect of defendant's reentry after plaintiff re- 
covers in ejectment. — Where, after the plaintiff has 


recovered in ejectment and been put in possession, the 
defendant reenters the premises, expels the plaintiff and 
destroys his crop, a bill will lie to restore the plaintiff to 
possession and to enjoin the defendant from further mo- 
lesting him. Romero. v, Munos, 1859-NMSC-008, 1 N.M. 
314 (decided under former law), 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Civil Procedure", see 11 N.M.L. Rev. 53 
(1981). 


42-4-13, [Execution; judgment for damages and costs. | 


If the judgment be for damages and costs, an execution shall issue as in a personal action. 


History: C.L. 1897, § 2685 (261), added by Laws 1907, 
ch. 107, § 1 (261); Code 1915, § 4871; C.S, 1929, § 105- 
1812; 1941 Comp., § 25-813; 1953 Comp., § 22-8-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

. Cross references. — For executions, see 39-4-1 NMSA 

1978 et seq. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 28A 
C.J.S. Ejectment § 74 et seq. 


42-4-14. [Improvements and mesne profits; time; claims; notices. ] 


In all actions of ejectment, when the defendant or tenant in possession in such suit shall have 
title of the premises in dispute either by grant from the government of Spain, Mexico or the United 
States, deed of conveyance founded on a grant or entry for the same, tax deed or other color of title, 
such defendant or defendants may file at the time of the filing of the pleas in said cause a notice to 
the plaintiff, that on the trial of said cause he or they will prove what improvement he or they may 
have made on the said lands in dispute and the value thereof. After which notice being filed, the 
said plaintiff may file a notice within twenty days thereafter, to the said defendant or defendants 
or tenant in possession, that in like manner he or they will prove the amount of the mesne profits 
of the said premises: provided, that no improvements shall be taken into valuation and allowed 
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42-4-15 EJECTMENT AND RECOVERY OF REAL PROPERTY 42-4-15 


for, that shall have been made after the execution of the original summons in such suit or after 
the plaintiff, his agent or attorney, shall have served said defendant or tenant in possession with 
a written notice that he or they claim title to the land, specifying in said notice the nature of the 
claim; nor shall any mesne profits be valued and recovered except such as may have accrued after 
the commencement of the suit or notice given as aforesaid. 


History: C.L. 1897, § 2685 (262), added by Laws the improver's recovery, as where enhancement exceeds 


1907, ch. 107, § 1 (262); 1909, ch. 116, § 1; Code 1915, cost. Madrid v. Spears, 250 F.2d 51 (10th Cir. 1957). 
§ 4372; C.S. 1929, § 105-1813; 1941 Comp., § 25-814; Test of recovery. — The test of recovery is not how 
1953 Comp., § 22-8-14. much the.owner is enriched by the improvements, but 

Bracketed material. — The bracketed material was how much he is unjustly enriched. Madrid v. Spears, 250 
inserted by the compiler and is not part of the law. F.2d 51 (10th Cir. 1957). 

Compiler's notes. — The compilers of the 1915 Code Where enhancement exceeds cost, unjust. en- 
deleted the word "Hereafter" from the beginning of the richment equals cost. Madrid v. Spears, 250 F.2d 51 
section and deleted the phrase "which are now pending (10th Cir. 1957). 
or which may hereafter be brought" following "ejectment." Squatters unable to show improvements. — Un- 

der Laws 1858 (Feb. 8, 1858); Comp. Laws 1865, ch. 33, 
ANNOTATION § 13; 2270, 1884 C.L.; 3175, 1897 C.L., originally passed 
Legislative intent. — The legislature intended that in Spanish, a defendant pleading not guilty and filing a 


the true owner of a tract of land should not profit or be notice of claim for improvements could not prove such im- 


unjustly enriched by improvements made thereon by one provements where he was a squatter and had no claim of 
who in good faith had been occupying and improving the any kind growing out of a grant from any of the three gov- 


land. Village of Cloudcroft v. Pittman, 1957-NMSC-078, 63 ernments named, or by means of any conveyances from 
N.M. 168, 315 P.2d 517. them, or from any authority traceable to them. Maxwell 


Statutes on improvements procedural in form, Land Grant Co. v, Santistevan, 1893-NMSC-001, 7 N.M. 1, 


but restitutory in effect. — This section to Section 42- 32 P. 44 (decided under former law). 
4-18 NMSA 1978 while procedural in form, is substantive Raising issue of improvements. — In order to be 


and restitutory in nature and effect. Madrid v. Spears, 250 entitled to raise the issue of improvements in an action 
F.2d 51 (10th Cir. 1957). in ejectment, defendant must have entered under some 


Section inapplicable where appellee not profit- claim of title, Sandoval v. Perez, 1920-NMSC-058, 26 N.M. 


ing. — Where appellants had no color or title, and ap- 280, 191 P. 467. 
pellee could in no sense be considered to be profiting or Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


enjoying unjust enrichment, this section was inapplicable. dur. 2d Ejectment §§ 54, 55, 56, 57. 


Heaton v. Miller, 1964-NMSC-080, 74 N.M. 148, 391 P.2d Measure and items of recovery for improvements mis- 
ae heer my t takenly placed or made on land of another, 24 A.L.R.2d 11. 


Effect’ of cost of improvements exceeding en- Compensation, upon eviction, for improvements made 
hanced value. — In most cases, the cost of the improve- or placed on premises of another by mistake, 57 A.L.R,2d 


ments exceeds the enhanced value of the land, and the 263. 
court is concerned lest the improver recoup more than the Measure and amount of damages recoverable under su- 
owner is unjustly enriched. But, cost is usually a factor in persedeas bond in action involving recovery or possession 


determining value, and in some cases is a limitation upon of Nin Eich iaeeay meee Oe 


42-4-15. [Improvements and mesne profits; verdict; set-off; judgment; 
payment by plaintiff before obtaining writ of possession.| 


When the jury shall find a verdict for the plaintiff in such action, they shall also find the value 
of the improvements in favor of the defendant or tenant in possession, proved in the manner afore- 
said, and further shall find the amount of the mesne profits proved to have accrued as aforesaid, 
as also the value of the land in its natural state without the improvements, and if the value of 
the improvements should exceed the amount of the mesne profits, the balance or overplus thereof 
shall be found by the jury in favor of the defendant or tenant in possession, and such plaintiff or 
plaintiffs shall not have a writ of possession awarded or issued against the defendant or defen- 
dants until he or they shall have paid to the said defendant or defendants, their agent or attorney, 
the full amount of balance or overplus, which the value of the improvements is found to exceed 
the mesne profits as aforesaid. And if the mesne profits as aforesaid shall exceed the value of the 
improvements as aforesaid, the jury aforesaid shall find the amount of such balance or overplus 
against the defendant or tenant in possession and judgment shall be entered up against said de- 
fendant or tenant in possession for such balance or overplus so found against them. 


History: C.L. 1897, § 2685 (263), added by Laws 1907, Bracketed material. — The bracketed material was 
ch, 107, § 1 (263); Code 1915, § 4873; C.S. 1929, § 105- inserted by the compiler and is not part of the law. 
1814; 1941 Comp., § 25-815; 1953 Comp., § 22-8-15, 
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42-4-16 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-4-17 


ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 

ee Jur, 2d Ejectment §§ 31, 47, 54, 57, 123, 124, 148, 159. 
Plaintiff must raise issue of value of land in its Compensation, upon eviction, for improvements made or 
natural state. Coleman v. Bell, 1887-NMSC-004, 4 N.M. placed on premises of another by mistake, 57'A.L:R.2d 263: 
Gil.) 21, 12 F657, 28A 0... Ejectment § 119 et seq. | | 


42-4-16. [Improvements exceeding mesne profits; election by plaintiff; 
tender of deed; payment to plaintiff. | 


If upon the rendition of any judgment in any such suit, the value of the improvements put upon 
the land by any defendant or tenant in possession as aforesaid shall exceed the net mesne profits 
of said land, the plaintiff or plaintiffs shall at the term of court at which said judgment is ren- 
dered, elect whether he will take his judgment and pay for the improvements so assessed against 
him or take pay from the defendant or defendants for the net profits and the value of the land 
in its natural state without the improvements, and if he elect to take pay for the net profits and 
the value of the land without the improvements as aforesaid, the said plaintiff or plaintiffs shall 
tender a warranty deed to the defendant or defendants for the said lands, upon the payment of its 
value.as found by the jury in its natural state without the improvements, which payment shall be 
made to the plaintiff or plaintiffs in such reasonable term [terms] as the court may allow. 


History: C.L. 1897, § 2685 (264), added by Laws 1907, ANNOTATIONS 
ch, 107, § 1 (264); Code 1915, § 4374; C.S, 1929, § 105- 
1815; 1941 Comp., § 25-816; 1953 Comp., § 22-8-16, Am, Jur. 2d, A.L.R. and C.J.S. references. — - 284 


Bracketed material, — The bracketed material was C.S, Bjectment § 146 et seq. 


inserted by the compiler and is not part of the law. 


42-4-17, [Remedy of person deprived of possession of improvements; 
time; value; lien. | 


When any person or his assignors may have heretofore made, or may hereafter make any valu- 
able improvements on any lands, and he or his assignors have been or may hereafter be deprived 
of the possession of said improvements in any manner whatever, he shall have the right, either 
in an action of ejectment which may have been brought against him for the possession, or by an 
appropriate action at any time thereafter within ten years, to have the value of his said improve- 
ments assessed in his favor, as of the date he was so deprived of the possession thereof, and the 
said value so assessed shall be a lien upon the said land and improvements, and all other lands of 
the person who so deprived him of the possession thereof situate in the same county, until paid; 
but no improvements shall be assessed which may or shall have been made after the service of 
summons in an action of ejectment on him in favor of the person against whom he seeks to have 
said value assessed for said improvements. 


History: Laws 1878, ch. 6, § 3; C.L. 1884, § 2581; C.L. betterment, statute, Chase Manhattan Bank. v:; Cande- 


1897, § 3755; Code 1915, § 4375; C.S, 1929, § 105-1816; laria, 2004-NMSC-017, 1385 N.M. 527, 90 P.3d 985 
1941 Comp., § 25-817; 1953 Comp., § 22-8-17. ~ Color of title to lands required to invoke section. 
Bracketed material. — The bracketed material was ©. —This section and 42-4-18 NMSA 1978 cannot be invoked 
inserted by the compiler and is not part of the law. by anyone who does not have color of title to the lands, 
Compiler's notes. — Insofar as this section affords Frank A. Hubbell Co. v, Curtis, 1986-NMSC-033, 40 N.M. 
relief to an improver who is deprived of possession by an =_- 234, 58 P.-2d 1163; Sandoval v. Perez, 1920-NMSC-058, 26 
ejectment suit, it may be Ci ae by 42-4-14 to 42-4-16 N.M.' 280, 191'P. 467. 
NMSA 1978. Color of Ae is required in order for the dispossessed 
to come under the operation of this section. Cano v. Lo- 
ANNOTATIONS ' vato, va glaes -043, 105 NM. 522, 734 P.2d 762, cert, 
Betterment statutes were designed to afford relief quashed, 105 N.M. 438, 733 P.2d 1321, 
to those property improvers who honestly, but mistakenly, — This section and 39-5-18 NMSA 1978 can be: con- 
believed that they controlled the property. Chase Manhat- strued together. Chase Manhattan Bank v. Cande- 
tan Bank v. Candelaria, 2004-NMSC-017, 135 N.M. 527, laria, 2004-NMCA-112, 1386 N.M. aad, 98 P.3d 722, rev 'd, 
90 P.3d 985 2004-NMSC-017, 135 N.M. 527, 90 P.3d 985. 
Where action was not ejectment action, purchaser Section supplemental to Section 42-4-18 NMSA 


1978. — This section and Section 42-4-18 NMSA 1978 


of land at judicial sale was not entitled to relief under the 
are supplemental, to’ each other and do : not: afford 
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42-4-18 


distinct and different remedies. Speartex Grain Co. v. 
West, 1982-NMCA-082, 98 N.M. 91, 645 P.2d 447. 


Section was inapplicable to improvements 


made prior to enactment. Newton v. Thornton, 
1885-NMSC-002,3 N.M. (Gild.) 287, 5 P. 257. 

Obligation to pay for improvements. — The. bet- 
terment statute creates an obligation to pay for improve- 
ments based on principles of equity and unjust enrichment, 
Chase Manhattan Bank. v, Candelaria, 2004-NMCA-112, 
136 N.M. 382, 98 P.3d 722, rev'd, 2004-NMSC-017, 135 
N.M. 527, 90 P.3d 985. 

Purchaser met requirements of section to bring 
claim where purchaser had possession of the property 
and color of title as a result of the district court's order 
confirming the sale of the property and ordering delivery 
of the property and the deed to purchaser. Chase Manhat- 
tan Bank v. Candelaria, 2004-NMCA-112, 186 N.M. 332, 


985. 


erty placed on state land which became a part of the re- 
alty is the property of the state unless otherwise provided 
by law. Frank A. Hubbell Co. v,. Curtis; 1986-NMSC-038, 
40 N.M, 234, 58,P.2d 1163. 

Improvements absolute property of landowner at 
time of enactment. — At the time of the enactment of 
this section, improvements were absolutely the property 
of the owner of the land, and no legislature could take or 
destroy private property for private use, by statutory en- 
actments, and so far as it attempted anything of that kind, 


EJECTMENT AND RECOVERY OF REAL PROPERTY 


98 P.3d 722, rev'd, “day aN ages 017, 135 NM. 527, 90 P.3d 


Tea palloabality of section to state Tani — All prop- 


42-4-19 


it was clearly void. Newton v. Thornton, 1885-NMSC-002,3 
N.M. (Gild.).287, 5 P. 257. 

Reimbursement for improvements. — Section 39-5- 
18 NMSA 1978, while providing the exclusive procedure 
and remedy for redemption, does not bar a court from or- 
dering a redeemer to reimburse a purchaser at foreclosure 
for improvements made by that purchaser before a peti- 
tion for a certificate of redemption is filed or served, and 
the court had the authority to order such reimbursement 
under this section. Chase Manhattan Bank v. Cande- 
laria, 2004-NMCA-112, 136 N.M. 332, 98 P.3d 722, rev'd, 
2004-NMSC-017, 135 N.M. 527, 90 P.3d 985. 

Effect of unconfirmed Mexican land grant on lien. 
— A defendant claiming perfect title under a grant from 
Mexico, who has not had it confirmed as a United States 
title, cannot have a lien for improvements made on the 
land where plaintiff holds a United States patent, for 


‘such a lien would interfere with the disposition of public 


lands, and the power of congress to dispose of the public 
domain cannot be interfered with nor its exercise embar- 
rassed by any state or territorial legislature, so he can- 
not prove the Mexican title. Chavez v. Chavez de Sanchez, 
1893-NMSC-007, 7 N.M.’58, 32 P. 137). 

Am. Jur. 2d, A.L.R. and.C.J.S. references. — 25 Am. 


Jur. 2d Kjectment §§ 19, 34, 35. 


Taxes or public improvement assessments, right of pur- 
chaser at invalid sale for, to reimbursement from owner 
in action of ejectment, and provisions of judgment as to 
relief, 86 A.L.R. 1222, 28 A.L.R.3d 449, 

28A C.J.S. Ejectment § 157. 


42-4-18. [Possession of improvements taken; liability for value; 


abandonment excepted; specific and general lien.] 


When any person claiming possession may. have made, or may hereafter make, any valuable 
improvements on any land in this state, and any other person shall have taken, or may hereafter, 
in any manner, take from him or his assignor or assigns the possession of such improvements, or 
any part thereof, the person so taking possession shall be liable for the full value of such improve- 
ments so taken possession of, to the person who made the-same, or to whom they may have been 
assigned: provided, the said. possession and, improvements shall not have been abandoned by. the 
said person making the same, or those holding or claiming through'him, for a greater period than 
six months immediately prior to so taking the possession thereof, and the value of said improve- 
ments shall-be a lien upon the said improvements and the land in which they are situate until 
paid; as also upon all.other real estate of the person so taking possession thereof situate in the 
same county:. 


History: Laws 1878, ch. 6, § 4; C.L. 1884, § 2582; C.L. 
1897, § 3756; Code 1915, § 4376; C.S. 1929, § 105-1817; 
1941 Comp., § 25-818; 1953 Comp., § 22-8-18. 

Bracketed material. — The bracketed material was 


Color of title required to invoke section. — A les- 
see claiming to have made improvements must have color 
of title in order to utilize the lien provision of this section, 
Speartex Grain Co. v. West, 1982- -NMCA- 082, 98 NM. 91, 
645 P.2d 447. 


inserted by the compiler and is not part of the law. 
». ANNOTATIONS . 


Section supplemental to Section 42-4-17 NMSA 
1978. — This section and Section 42-4-17 NMSA 1978 
are supplemental to each other and do not afford dis- 
tinct and different remedies. Speartex Grain Co, v. West, 
1982-NMCA-082, 98 N.M. 91, 645 P.2d 447. 


For inapplicability of ebition to state lands, — 
All property placed on state land which became a part 
of the realty is the property of the state unless other- 
wise provided by law. Frank A. Hubbell Co. v. Curtis, 
1936-NMSC-033, 40 N.M. 234, 58 P.2d 1163. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25,Am. 
Jur. 2d Ejectment §§ 19, 39.., 


42-4-19, [Sale of improvements. ] 


The possession of land and improvements, provided for in this article, may be sold, transferred 
and conveyed in the same manner as other real estate in this state; and the person so purchasing 
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42-4-20 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-4-21 


and receiving conveyance thereof shall have the same right and title and be subject to the same 
restrictions as the person who may take possession or make the improvements provided for in this 
article. ‘ 


History: Laws 1878, ch. 6, § 5; C.L. 1884, § 2583; C.L. Compiler's notes. — The compilers of the 1915 Code 


1897, § 3757; Code 1915, § 4377; C.S. 1929, § 105-1818; substituted "this article" for "this act," thereby presum- 
1941 Comp., § 25-819; 1953 Comp., § 22-8-19. ably extending the reference to include §§ 4360 to 4378 

Bracketed material. — The bracketed material was of the 1915 Code, the provisions of which are compiled as 
inserted by the compiler and is not part of the law. 42-4-1 to 42-4-19 NMSA 1978. 


42-4-20. [Reversionary clause in deed; improvements; liens; waiver of 
claim.] 


That any and all liens, encumbrances or money claims for improvements on lands, authorized 
or permitted in ejectment actions or equitable proceedings for the recovery of lands under rever- 
sionary provisions contained in deeds to reality [realty], whether heretofore or hereafter claimed, 
may be waived by instrument in writing executed either before or after the passage and approval 
of this act [this section]; provided, further, that in no event shall any such liens, encumbrances or 
claims be asserted by the grantee, his heirs or assigns, as against his grantor, his heirs or assigns, 
who becomes entitled to possession of such lands under the terms of the reversionary clauses con- 
tained in any such deed to realty. 


History: Laws 1937, ch. 31, § 1; 1941 Comp., § 25- ANNOTATIONS 


820; 1953 Comp., § 22-8-20. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S, references, — 28A 
C.J.S. Ejectment § 39 et seq. 


inserted by the compiler and is not part of the law. 


42-4-21. [Mine or mining claim; contested application for 
patent; ejectment maintainable regardless 
of possession. | 


That when an application is made for a patent to a mine or mining claim under the laws of the 
United States by any person, persons, company or corporation claiming to own or have an interest 
therein, and such application is contested by any other person, persons, company or corporation 
in the land office of the United States, such person, persons, company or corporation so contesting, 
may bring a suit of ejectment in the district court of the county in which the mine or mining claim 
is situated, for the recovery of the same, whether in or out of possession of such mine or claim, and 
the question as to who was in the possession of the mine or claim at the time when the application 
was made for patent, or when the suit was begun, shall not be considered by the court, except as it 
may be necessary in determining the interests of the respective claimants, and their right to the 
possession of said mine or claim. 


History: Laws 1887, ch. 54, § 1; C.L. 1897, § 2290; rule to deny plaintiff's title, when evidence tending to 


Code 1915, § 3464; C.S. 1929, § 88-202; 1941 Comp., show lack of title may be given. Chilton v. 85 Mining Co., 
§ 25-821; 1953 Comp., § 22-8-21. 1917-NMSC-072, 23 N.M. 451, 168 P. 1066. 

Bracketed material. — The bracketed material was Complaint which contains allegations of section 

inserted by the compiler and is not part of the law, puelent. at complaint containing the allegations pro- 

vided for in this section is sufficient in an action in sup- 

ANNOTATIONS port of an adverse claim to a mining location, ead 

Section modifies rules on ejectment under 30 in the absence of this statute more specific allegations 

U.S.C. § 80. — In suits on adverse claims under 380 U.S.C. would be required. Deeney v, Mineral Creek Milling Co., 


§ 30, the rules governing ordinary ejectment suits are 1902-NMSC-005, 11 N.M. 279, 67 P. 724. ° 
modified by this section. Upton v. Santa Rita Mining Co., Am. Jur, 2d, A.L.R. and C.J.S. references. — Right 
1907-NMSC-017, 14 N.M. 96, 89 P. 275. of owner of interest in mineral in suit to maintain eject- 


When plaintiff's title denied under section. — In ment, 35 A.L.R, 234. 
actions under this section, it is sufficient as a general 
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42-4-29 EJECTMENT AND RECOVERY OF REAL PROPERTY 424-94 
42-4-22. [Special verdict or findings; entry on mining land pending 


suit. ] 


The court, in an action for the recovery of a mine or mining claim where a patent is applied for, 
and the contest is pending in the land office of the United States, may, upon motion of either party 
to the suit, require the jury to return a special verdict, if tried by a jury; if not, then by a judge try- 
ing the same shall make a special finding as to the particular interest each party owns in the mine 
or claim in dispute, under and by virtue of the mining laws of the United States, which special 
verdict or finding shall be entered into the judgment and upon the record of the court trying the 
same: provided, however, there shall be no special verdict by the court or jury, except where the 
evidence shows both parties to the suit to have a bona fide interest in the mine or claim sued for: 
and, provided further, that no third person who may have entered upon such mining claim or any 
part thereof, for the purpose of locating or claiming the same before or during such litigation in the 
district court growing out of any contest in any United States land office in this state, shall acquire 
any interest either at law or in equity in the claim or any part thereof in dispute, and shall be 
deemed and declared a trespasser or trespassers, unless he or they have been, or may, during the 
pendency of such litigation in the district court resulting from such contest in the United States 
land office, by a proper application to the court, be made party or parties to such suit adverse to 
either of such litigants, or both, or shall have taken such legal steps to assert his or their claim in 
a court of competent jurisdiction within six months after the commencement of such contest in the 
United States land office. 


History: Laws 1887, ch. 54, § 2; 1889, ch. 111, § 1; 
C.L. 1897, § 2291; Code 1915, § 3465; C.S. 1929, § 88- 
208; 1941 Comp., § 25-822; 1958 Comp., § 22-8-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 

Compiler's notes. — The compilers of the 1915 Code 
substituted "if not, then by a judge" for "if not, then the 
judge." 


ANNOTATIONS 


Mineral Creek Milling Co., 1902-NMSC-005, 11 N.M. 279, 
67 P. 724. 

Parties upon proper request are entitled to spe- 
cial findings upon questions relevant to the cause, but 
in the absence of such request, it is not error for the court 
to fail to require findings of the jury. Upton v. Santa Rita 
Mining Co., 1907-NMSC-017, 14 N.M. 96, 89 P. 275. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A 
C.J.S. Ejectment §.150. 


Jury may render special verdicts to define re- 
spective rights of parties in the premises, Deeney v. 


42-4-23. [Working mine pending suit; waste. | 


That nothing in the two preceding sections [42-4-21, 42-4-22 NMSA 1978] shall prohibit the 
working and development of a mine or mining claim by either party in interest who may be in pos- 
session of the mine or claim during the pendency of the suit, nor prohibit anyone from bringing an 
action for damages, or a suit in equity to prevent waste. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1887, ch. 54, § 3; C.L. 1897, § 2292; 
Code 1915, § 3466; C.S. 1929, § 88-204; 1941 Comp., 
§ 25-823; 1953 Comp., § 22-8-23. 


42-4-24, [Assessment work pending suit; retention of ore.] 


Hereafter in any suit or action pending in any of the courts of this state, involving the right 
to the possession or title of any lode or placer mining claim located under the mining laws, and 
upon which it is necessary to do the annual assessment work to prevent the same from becoming 
forfeited and subject to relocation, the party or parties to any such suit out of possession, upon 
petition to the court in which suit or action is pending, showing that such annual assessment work 
has not been done on or before the first day of November in the year during which such work is 
required to be done, shall be entitled to an order as of course in such suit or action, permitting such 
party or parties to enter in and upon such mine or mining claims, with their agents and laborers, 
and to do and perform such annual assessment work to prevent the said mining claim or claims 
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42-4-25 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-4-28 


from becoming subject to'relocation: provided, that in the doing of such work, no ore shall be re- 
moved from the boundaries of such mining claim. ; 


History: Laws 1905, ch. 83, § 1; Code 1915, § 3455; ANNOTATIONS 
ery SSPIELALA OAT Compn §20-824,1088 Lorpi, Am. Jur, 2d, A.L.R. and C.J.S. references. — 28A 


Bracketed material. — The bracketed material was C.J.S: Ejectment § 57 et seq, 


inserted by the compiler and is not part of the law. 


42-4-25. [Effect of performing assessment work pending suit.] 


Upon the doing of any assessment work, as provided in Section 42-4-24 NMSA 1978, the said 
mining claim or claims shall not be subject to relocation for failure to do the annual assessment 
work, as against any of the parties to such suit or action. 


‘History: Laws 1905, ch. 88, § 2; Code 1915, § 3456; Bracketed material. — The bracketed material was 
C.S. 1929, § 88-112; 1941 Comp., § 25-825; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 22-8-25, 


42-4-26. [Measurements and surveys of mine pending suit; 
authorization; expenses. | 


In all actions at law, or suits in equity, in any of the district courts of this state, wherein the title 
or right of possession to any mining claim, or ores and minerals is in dispute, any party to such 
action or suit shall have the right to go upon or enter the workings of said mining claim for the 
purpose of measuring or surveying the same, either upon the surface or in the workings thereof, 
peaceably, and without molestation; the costs and expenses of such measurement or survey to be 
paid by the party for whose use and benefit the same was done. 


History: Laws 1887, ch. 55, § 1; C.L. 1897, § 22983; Rule 1-002 NMRA, which provides for one form of action 
Code 1915, § 3467; C.S, 1929, § 88-205; 1941 Comp., only. 
§ 25-826; 1953 Comp., § 22-8-26. 
Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A 
Compiler's notes. — The distinction between actions C.3.8. Ejectment § 138, 


at law and suits in equity has been done away with by 


42-4-27. [Who may enter for measurements and surveys. ] 


The right to go upon and enter said mining claim shall be extended to the party applying Nai bi 
for, as well as a surveyor and two chain carriers. 


History: Laws 1887, ch. 55, § 2; C.L, 1897, § 2294; ANNOTATIONS 
Code 1915, § 8468; C.S. 1929, § 88-206; 1941 Comp. 
§ 25-827; 1953 Comp., § eet ‘ Pr Am. Jur. 2d, A.L.R. and C.J.S, references. — 25 Am. 
Bracketed material. — The bracketed material was Jur, 2d Hjectment § 18. 


inserted by the compiler and is not part of the law. 


42-4-28. [Notice of desire to enter mine. ] 


Before any person may enter upon or go into the workings of such mine without the consent of 
the person or corporation in possession, he shall give not less than five days’ notice in writing to 
such person in possession, or to his agent or manager, and if the possession is held by a corpora- 
tion, said notice shall be served upon the president, agent or manager of such corporation, or upon 
the foreman in charge of the mine, that at a certain date, specified in said notice, he desires to en- 
ter upon or go into the workings of said mine, as the case may be, for the purpose of surveying and 
taking a measurement of the same, in order that he may be able to present the facts on the trial. 
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42-4-29 PARTITION 42-5-1 


History: Laws 1887, ch. 55, § 3; C.L. 1897, § 2295; Bracketed material. — The bracketed material was 
Code 1915, § 3469; C.S. 1929, § 88-207; 1941. Comp., inserted by the compiler and is not part of the law. 
§ 25-828; 1953 Comp., § 22-8-28. 


42-4-29. [Refusing entry; court may exclude evidence, render Jagan 
or assist entry; costs. | 


If such person or corporation shall not permit any party in interest in such suit or action, to 
go upon or enter said mine, as contemplated in the preceding sections [42-4-26, 42-4-27, 42-4-28 
NMSA 1978], after having been notified in the manner designated, the court may, upon proper 
showing, verified by affidavit, or otherwise, exclude all evidence offered on the trial by the party 
so refusing, or render judgment or decree in favor of the party giving such notice: provided, that 
the court may, in its discretion, make an order directing the sheriff to go upon the ground with the 
party applying for the measurement and survey of such mine, and place the person so applying 
in possession, for the purpose of measuring and surveying the same, in which case the court may 
direct the payment of costs as may be just and proper. 


History: Laws 1887, ch, 55, § 4; C.L. 1897, § 2296; Bracketed material. — The bracketed material was 
Code 1915, § 3470; C.S. 1929, § 88-208; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 25-829; 1953 Comp., § 22-8-29. ; 


42-4-30. [Evidence of measures and surveys. | 


The competency, relevancy and effect of such survey and measurement, as evidence, shall be 
governed by the ordinary rules of evidence in civil cases, 


History: Laws 1887, ch. 55, § 5; C.L. 1897, § 2297; ANNOTATIONS 
Code 1915, § 3471; C.S. 192 88-209; 1941'C 

Bracketed material. — The bracketed material was Jur, 2d Ejectment §§ 43, 49, 
inserted by the compiler and is not part of the law. 28A C.J.S, Kjectment § 58 et seq. 

Cross references. — For Rules of Evidence, see Rule 
11-101 NMRA et seq. 


ARTICLE 5 
Partition 

Sec. Sec. 
42-5-1. Complaint; prayer. 42-5-7, Finding that property cannot be partitioned; ap- 
42-5-2. Parties to action. praisal; report of commissioners; contest of 
42-5-3. Unknown persons made parties. report; hearing; sale. 
42-5-4, Intervention, 42-5-8. Allocation of costs of partition; definition. 
42-5-5. Decree; binding effect. 42-5-9. Death of party does not abate suit. 
42-5-6. Commissioners; appointment; qualifications; 


oath; partition of land; report, 


42-5-1. [Complaint; prayer. ] 


When any lands, tenements or hereditaments shall be owned in joint tenancy, tenancy in com- 
mon or coparcenary, whether the right or title be derived by donation, grant, purchase, devise or 
descent, it shall be lawful for any one or more persons interested, whether they be in possession 
or not, to present to the district court their complaint in chancery, praying for a division and parti- 
tion of such premises, according to the respective rights of the parties interested therein, and for a 
sale thereof, if it shall appear that partition cannot be made without great prejudice to the owners. 


History: C.L. 1897, § 2685 (266), added by Laws § 105-1901; 1941 Comp., § 25-1201; 1953 Comp., § 22- 
1907, ch. 107, § 1 (266); Code 1915, § 4379; C.S. 1929, 13-1. 
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42-5-2- ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The New Mexico Rules of Civil 
Procedure for District Courts provide that there shall be 
only one form of action, "civil action," and that a civil ac- 
tion is commenced by filing a complaint. See Rules 1-002 
and 1-003 NMRA, — 

Cross references. — For an attorney receiving fee in 
land entitled to partition, see 42-6-10 NMSA 1978. 

For real estate descriptions in pleading, see 47-1-46 
NMSA 1978. 


_ ANNOTATIONS 


Partition of land valuable as a wind farm. — The 
right to harvest wind energy is an inchoate interest in 
land which does not become vested until reduced to pos- 
session by employing it for a useful purpose and does not 


prevent the partition of land the primary value of which | 


is for wind farm development. Romero v. Bernell, 603. F. 
Supp. 2d, 1833 (D.N.M. 2009). 

Partition possible notwithstanding easement. — 
A suit for partition may be maintained notwithstanding 
the land is subject to an easement. Thompson v. de Sny- 
der, 1908-NMSC-011, 14 N.M, 403, 94 P. 1014. 

Court determines equities as between parties. — 
The trial court, in making any partition of lands, has the 
right to make a determination of the equities as between 
the parties. Prude v. Lewis, 1967-NMSC-174, 78 N.M. 256, 
430 P.2d 753. 

Leaseholds may be partitioned. — The Partition Act 
does not abrogate common-law equitable judicial partition 
powers; thus, the partitioning of federal and state grazing 
leases was not precluded. Sims v. Sims, 1996-NMSC-078, 
122 N.M. 618, 980 P.2d 153. 

The Commissioner of Public Lands was not an indis- 
pensable party to an action involving the partition of state 
grazing leases. Sims v. Sims, 1996-NMSC-078, 122 N.M. 
618, 930 P.2d 153. 

Pooling of interests. — A group of cotenants of prop- 
erty could pool their interests for purposes of a partition 
proceeding. Sims v. Sims, 1996-NMSC-078, 122 N.M. 618, 
930 P.2d 153. 

Parol partition. — Where the adult heirs of the de- 
ceased owners of the property partitioned the property;-one 
part of the property was set aside to plaintiff who was a mi- 
nor; and plaintiff knew of the parol partition, but plaintiff 
never carried out the partition before or after reaching the 
age of majority by taking possession of the tract, asserting 
ownership, or doing things denoting an acceptance of the 
oral agreement, the parol partition did not destroy the co- 
tenancy as to plaintiff and the other owners. Gurule v. De 
Chacon, 1956-NMSC-108, 61 N.M. 488, 303 P.2d 696, 

Intervention of commissioners essential for entry 
of judgment. — The district court has no power to enter 
a judgment partitioning real estate without the interven- 
tion of commissioners; but where judgment is entered 
upon a report by the commissioners which is reversed on 
appeal, the trial court may properly refuse to enter judg- 
ment upon remand, Field v, Hudson, 1918-NMSC-008, 25 
N.M. 7, 176 P. 78. 


42-5-2. [Parties to action.] 


42-5-2 


Effect of judgment in partition suit. — A judgment 
in a statutory partition suit declaring the rights of all the 
parties, ordering partition, and appointing commission- 
ers for such purpose is an interlocutory decree. Torrez v. 
Brady, 1930-NMSC-101, 35 N.M. 217, 292 P. 901. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A 
Am. Jur. 2d Partition §§ 1, 17 to 29, 32, 80 to 86, 149 to 163. 

Testamentary provision prohibiting or postponing par- 
tition, 14 A.L.R. 1240, 85 A.L.R. 1321. 

Pleading, right under general prayer to relief inconsis- 
tent with prayer for specific relief, 30 A.L.R. 1188. 

Severance of estate in mineral from estate in surface by 
one or more of cotenants as affecting right to partition, 39 
A.L.R. 741... , 

Cotenant's right to partition of oil and gas, 40 A.L.R. 
1408, 91 A.L.R. 205. 

Estoppel of one not party to partition by failure to dis- 
close his interests in the property, 50 A.L.R. 791. 

Different tracts of land, right to partition of, in same 
proceeding, 65 A.L.R, 893. 

Devise or bequest of property as compensation for ser- 
vices, claim under contract as to, as affecting right to par- 
tition of heirs of promisor, 69 A.L.R. 87, 106 A.L.R. 742. 

Taxes or local improvement assessment, right of pur- 
chaser at invalid sale for, to secure reimbursement from 
owner in action for partition, 86 A.L.R. 1232. 

Fee simple conditional estate, partition of, 114 A.L.R. 
615. 

Jurisdiction of justice of the peace of partition: action, 
115 A.L.R. 538. 

Lessees who are co-tenants, partition among, 151 A.L.R. 
400. 

Dower rights as affecting partition proceedings, 159 
A.L.R, 1129. 

Homestead rights as affecting Bettiion proceedings, 
159.A.L.R. 1152. 

Acquisition by one party, pending ‘partition suit, of 
all outstanding joint and common interests as affecting 
power of court to determine questions of controverted ti- 
tle, remove clouds on title, etc., 162 A.L.R, 227. 

Construction and application of provision for assign- 
ment, to one of co-owners, of real estate not readily divis- 
ible, 169 A.L.R, 862, 

Possessory requirements for cotenant's suit for parti- 
tion, 171 A.L.R. 932. 

Partition of undivided interests in minerals and place, 
173 A.L.R. 854. 

Rights of surviving spouse and children in proceeds 
of partition sale of homestead and decedent's estate, 6 
A.L.R,2d 515. 

Pleading in partition action to authorize incidental re- 
lief, 11 A.L.R.2d 1449, 

Timber rights as subject to partition, 21 A.L.R, 2d 618. 

Contractual provisions as affecting right to judicial par- 
tition, 37 A.L.R.3d 962, ; 

Modern status of gee gh sa or business trust, 88 
A.L.R,3d 704. 

Lack of final settlement of intestate's estate as affecting 
heir's right to partition of realty, 92 A.L.R.3d 473. 

68 C.J.S. Partition §§ 13, 16, 19,70 to 72, 89, 156, 172. 


¥ i 


Every person having an interest in the premises, whether having possession or otherwise, or 
whether such interest be based upon the common source of title or otherwise, shall be made a 
party to such complaint, and in cases where one or more of such parties shall be unknown, or the 
share or quantity or interest of any of the parties is unknown to the plaintiff, or when such shares 
or interest shall be uncertain or contingent, or when there may be any other amped ing ents so that 
such parties cannot be named, the same shall be so stated in the complaint, ° 
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History: C.L..1897, § 2685 (267), added by Laws unknown owners. ‘Pankey v. Ortiz, 1921-NMSC-007, 26 
1907, ch. 107, § 1 (267); Code 1915, § 4880; C.S. 1929, N.M. 575, 195 P. 906; Rodriguez v. La Cueva Ranch Co., 


§ 105-1902; 1941 Comp., § 25-1202; 1953 Comp., § 22- 1912-NMSC-028, 17'N.M. 246, 134 P. 228; Priest v. Board 
18-2. of Trustees, 1911-NMSC-072, 16. N.M. 692, 120 P, 894, 

Bracketed material. — The bracketed material was aff'd, 232 U.S, 604, 34 S. Ct. 443, 58 L. Ed. 751 (1914). 
inserted by the compiler and is not part of the law. Am, Jur. 2d, A.L.R. and C.J.S. references, — 59A 

Cross references. — For pleading asserting a claim Am. Jur. 2d Partition §§ 74 to 77,109, 125, 164 to 188, 196. 
stating reason for omitting name, see Rule 1-019 C NMRA. Right of judgment creditor of cotenant to maintain par- 

tition, 25 A.L.R. 105. 
ANNOTATIONS Right of executor or administrator to bring proceedings 

Proceedings against adverse possessors not insti- for partition of real property, 57 A.L.R.573, : 
tuted as against unknown owners. — Where persons é Trustee holding legal title, right of, to maintain parti- 
are in actual adverse possession of the lands, proceed- tion suit, 103 A.L.R. 455. 


ings in partition may not be instituted against them as 68 CS. Partition 8§ 2, 9, 17, 56 to 59, 73 to AP 79, 95, 


147, 


42-5-3. [Unknown persons made parties. | 


All persons interested in the lands, tenements or hereditaments of which partition is sought 
to be made, whose names are unknown, may be made parties to such partition by the name and 
description of unknown owners or proprietors of the premises, or as unknown heirs of any persons 
who may have been interested in the same. 


History: C.L. 1897, § 2685 (268), added by Laws of Trustees, 1911-NMSC-072, 16 N.M. 692, 120 P. 894, 
1907, ch. 107, § 1 (268); Code 1915, § 4381; C.S. 1929, aff'd, 232 U.S, 604, 34 8, Ct. 443, 68 L. Ed. 751 (1914). 


§ 105-1903; 1941 Comp., § 25-1203; 1953 Comp., § 22- Obligation to inquire as to persons claiming part 
13-3, of estate. — Plaintiff in a partition proceeding may: not 

Bracketed material. — The bracketed material was sit in his office, refrain from all inquiry as to the persons 
inserted by the compiler and is not part of the law. claiming any part of the estate sought to be partitioned, 


pursue no sources of information of which he may be 


ANNOTATIONS aware and, because in fact he does not actually know the 

Proceedings against adverse possessors not insti- names of the adverse claimants to the estate sought to be 

tuted as against unknown owners. — Where persons partition, (partitioned), he may not proceed against them 

are in actual adverse possession of the lands, proceed- as unknown owners, and thereby deprive them effectu- 

ings in partition may not be instituted against them as ally of all of their rights and property, Pankey v. Ortiz, 
unknown owners. Pankey v. Ortiz, 1921-NMSC-007, 26 1921-NMSC-007, 26 N.M. 575, 195 P. 906. 

N.M. 575, 195 P. 906; Rodriguez v. La Cueva Ranch.Co., Am, Jur. 2d, AL.R. and C.d.8. references, — 59A 


‘ * {pet Am. Jur. 2d Partition §§ 79, 81. 
1912-NMSC-028, 17 N.M. 246, 1384 P. 228; Priest v, Board 68 C.J.S, Partition 88 78, 78, 81, 83, 88, 147, 216. 


42-5-4, [Intervention.] 


During the pendency of such suit or proceeding any person claiming to be interested in the prem- 
ises may appear and answer the complaint and assert his right by way of intervention, whether 
such interest be derived or claimed under the common source of title or otherwise, and the court 
shall decide upon their [his] rights as though they [he] had been made parties [a party] in the first 
instance, — ’ 


History: C.L. 1897, § 2685 (269), added by Laws ~~ Owner of premises can intervene, whatever ori- 
1907, ch. 107, § 1 (269); Code 1915, § 4382; C.S. 1929, gin of his title. — The owner of the whole or any part of 
§ 105-1904; 1941 Comp., § 25-1204; 1958 Comp., § 22- . | the premises sought to be partitioned may, whatever the 
13-445 - | ve origin of his title, intervene for the settlement of his rights. 

Bracketed material. — The bracketed material was Montoya v. Unknown Heirs of Vigil, 1911-NMSC-042, 16 
inserted by the compiler and is not part of the law. N.M.'849, 120 P. 676; aff'd sub nom. Montoya v. Gonzales, 

Cross references. — For intervention, see Rule 1-024 232 US, 375, 34S, Ct. 418, 58 L, Ed. 645 (1914), 

NMRA. .When persons asserting adverse interests may 
intervene, — Persons asserting, adverse interests. may 
ANNOTATIONS intervene in partition proceedings after commissioners 


have reported that partition cannot be made, and before 


: : ‘ i he court, Montoya v. Gonzales, 232 U.S. 
ing interest in the land, whether under the.common title further action of t 

sought to be partitioned or by title independent thereof. 375, 34 S. tt 418, PH Ht ate as i a 
Montoya v. Unknown Heirs of Vigil, 1911-NMSO-042, 16 Unknown Heirs of Vigil, 1911- wae atid 


Right to intervene is given to all persons claim- 


120 P, 676. 
pei feces ie whe Ht ‘ yes veka dy hateamene! Intervention prohibited for purpose of litigating 
Anaya, 1908-NMSC-009; 14 N.M, 382, 94 P. 1017, rights not originally raised. — A formal party, or a per- 


son who makes himself a party by his own conduct during 
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the litigation, is not entitled to intervene for the purpose Am. Jur. 2d, ALR. ‘and C.J.S. references. — 59A 
of subsequently litigating rights which he failed to assert Am, Jur. 2d Partition 8§ 33, 74, 87. 
in the main proceeding. Baca v. Catron, 1917-NMSC-074, 68 C.J.S. Partition §§ 78, 222, 236.. 


24 N.M. 242, 173 P. 862. 


42-5-5. [Decree; binding effect. | 


The court shall ascertain and declare the rights, titles and interests of all the parties to such 
proceedings and render such decree as may be required by the rights of the said parties, which 
said decree shall be binding upon all of the said parties, whether they be adults or not. 


History: C.L. 1897, § 2685 (270), added by Laws to the respective portions upon partition, or, in the event 
1907, ch. 107, § 1 (270); Code 1915, § 4383; C.S. 1929, of a sale, to confirm the sale and distribute the proceeds 
§ 105-1905; 1941 Comp., § 25-1205; 1953 Comp., § 22- is required. Prude v. Lewis, 1967-NMSC-174, 78 N.M. 256, 
13-5. 430 P.2d 753. 

Bracketed material. — The bracketed material was Review of interlocutory decrees. — Upon appeal 
inserted by the compiler and is not part of the law. from the final judgment, interlocutory orders or decrees 

and the proceedings upon which they are based, may 
ANNOTATIONS be reviewed, even though an appeal might» have been 


taken therefrom at the time entered. Torrez v. Brady, 


Purpose of decree. — A decree in partition does not 1932-NMSO-080, 37 N.M. 105, 19 P2d 183. 


create a new title, but merely segregates the right of pos- : 
session, leaving the parties with the same title under Am. Zi aie ALR. ae nea ee pee ete: — 59A 
which they previously held. Rodriguez v. La Cueva Ranch Am. Jur. 2d Partition §§ 18, 88 to 109, to 197. 

Co., 1912-NMSC-028, 17 N.M. 246, 134 P, 228. Adjustment on partition of improvements made by ten- 
Interlocutory decree defined. — A _ judgment ant in common, 1 A.L.R, 1189, 122 A.L.R. 234, ‘ 
which declares the rights of all parties, ordering parti- Respective rights of owners of different parcels into 
tion of the premises, and appointing commissioners for which land subject to an oil and gas bee has been di- 

such purpose, is an interlocutory decree. Torrez v. Brady, vided, 5 A.L.R. 1162, 16 A.L.R. 588, 64 -L.R. 634. 
1930-NMSC-101, 35 N.M. 217, 292 P. 901; Montoya v. Un- Right to, and effect of, partition of undivided interests 


known Heirs of Vigil, 1911-NMSC-042, 16 N.M. 349, 120 held respectively in fee and in life estate, with remainder, 

P. 676, aff'd sub nom. Montoya v. Gonzales: 232:U.S#3875, 12 A.L.R. 644, 134 ALR, 661. 

34 S. Ct. 418, 58 L. Ed. 645 (1914). Division of building, 28 A.L.R. 727. 
When torthey judgment and decree necessary. — Power to decree pecuniary sum as owelty to equalize 


shares of parties in partition, 65 A.L.R. 352. 

Protection, in partition of grantee in deed purporting to 
convey a definite parcel by part only of the cotenants, 77 
A.L.R.2d 1376. 

68 C.J.S. Partition §§ 45, 112 to 114, 121, 125, 222. 


The judgment and decree of the court declaring the rights 
of the parties, ordering partition, and appointing commis- 
sioners is interlocutory. It constitutes a final declaration 
of the rights, titles and interests of the respective parties, 
but further judgment and decree to vest and divest title 


42-5-6. [Commissioners; appointment; qualifications; oath; partition of 
land; report. | 


The court, when it shall decree a partition of any premises, shall appoint three commissioners 
not connected with any of the parties either by consanguinity or affinity and entirely disinterested; 
each of whom shall take an oath before some person authorized to administer the same, fairly and 
impartially to make partition of the said premises in accordance with the decree of the court as 
to the rights and interests of the parties, if the same can be done consistently with the interests 
of the estate, and the said commissioners shall go upon the premises and make partition of said 
lands, tenements and hereditaments, assigning to each party his share by metes and bounds, and 
shall make report in writing, under their hands, to the court, with all convenient speed, or within 
the time which may be prescribed by the court, and the court may upon the coming in and filing 
of such report make all such orders thereon as may be necessary to a final disposition. of the case. 


History: C.L. 1897, § 2685 (271), added by Laws a matter of grace within the discretion of the court. Al- 


1907, ch. 107, § 1 (271); Code 1915, § 4384; C.S. 1929, though this right is sometimes said to be absolute, it can 

§ 105-1906; 1941 Comp., § 25-1206; 1953 Comp., § 22- be denied where the partition would be against public 

13-6, policy, legal principles or equitable principles, or is waived 

Bracketed material. — The bracketed material was by an agreement of the parties. Martinez v. virgeh Sei 
inserted by the compiler and is not part of the law. 1982-NMSC-097, 98 N.M. 535, 650 P.2d 819. 

Commissioners must acquire firsthand icsiowl 

ANNOTATIONS edge of value of premises. — The provision that the 

Partition not absolute right. — A cotenant is en- ‘commissioners shall go upon the premises and make 

titled to a partition as a matter of right, not merely as partition of said lands" is directory only, requiring noth- 


ing more than that the commissioners fully acquaint 
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themselves with and acquire firsthand knowledge of the 
value of the premises before making partition. Sandoval 
v, Sandoval, 1956-NMSC-027, 61 N.M. 38, 294 P.2d 278, 

Except where commissioners are longtime resi- 
dents of area and have personal knowledge of the 
land, the residential properties and their respective val- 
ues, there is sufficient compliance with the statute even 
if none of the commissioners has actually gone upon the 
land subsequent to their selection. Sandoval v. Sandoval, 
1956-NMSC-027, 61 N.M. 38, 294 P.2d 278, 

When waiver of appointment incomplete. — Three 
of the defendants and the plaintiff could not effectively 
accomplish a total departure from the requirement of the 
rule that a commissioner be appointed where it nowhere 
appeared that the other six defendants, with interests in 
the property, ever agreed to waive the statutory proce- 
dure. Marquez v. Marquez, 1965-NMSC-016, 74.N.M. 795, 
399 P.2d 282. 

No instruction required. — The statute contains 
no requirement for instruction of the commissioners and 
no error is committed by the court in refusing to give re- 
quested instructions. Field v. Hudson, 1918-NMSC-008, 
25 N.M. 7, 176 P. 73. 

' Parties may request instructions. — Where instruc- 
tions to commissioners correctly stated the law under the 
statutes, and where both parties had requested the court 
to instruct the commissioners as to the law, no complaint 
could be successfully made against the instructions given. 
Field v. Hudson, 1918-NMSC-008, 25 N.M. 7, 176 P. 73. 

Rights, titles and interests of parties should first 
be determined and a decree entered accordingly so that 
the appraisers can then, as required by the provisions of 
this section, fairly and impartially make a partition of the 
premises in accordance with the decree of the court as to 
the rights and interests of the parties, if such can be ac- 
complished. Prude v. Lewis, 1967-NMSC-174, 78 N.M. 256, 
430 P.2d 753. 

Giving notice or hearing evidence not part of du- 
ties. — The commissioners are not obligated to give notice 
to the parties and to hear evidence, the parties interested 
in having their day in court when the report comes be- 
fore the court for approval or rejection. Field v. Hudson, 
1918-NMSC-008, 25 N.M. 7, 176 P. 73. 

Court powerless to enter judgment without re- 
port. — Under the statute, the court has no power to en- 
ter a judgment partitioning real estate without the inter- 
vention of commissioners, and the judgment of the court 
must be based upon the report of such commissioners. 
Field v. Hudson, 1918-NMSC-008, 25 N.M. 7, 176 P. 73. 


Procedure required of trial court to contravene 
recommendation. — The trial court, after appointing 
commissioners in an action for partition, may not con- 
travene the recommendation from the commissioners 
without first filing findings of fact and conclusions of law 


_ expressing the reasons for not following such recommen- 


dation. Moore v. Sussman, 1978-NMSC-066, 92 N.M. 70, 
582 P.2d 1283. 

Reports rejected when influence exerted. — When 
the conduct of an interested party influences the acts of 


-* the commissioners, the reports should be rejected. San- 


doval v. Sandoval, 1956-NMSC-027, 61 N.M. 38; 294 P2d 
278, : 

Court's jurisdiction dependent upon report. 
— Trial court lacks jurisdiction to decree a sale in par- 
tition, absent the commissioner's report. Prude v. Lewis, 
1967-NMSC-174, 78 N.M. 256, 430 P.2d 753. 

Parol evidence admissible in support of excep- 
tions to report. — Parol evidence, without restriction as 
to the form in which it shall be presented, is admissible 
in support of exceptions to a report of the commissioners. 
Field v. Hudson, 1918-NMSC-008, 25 N.M. 7, 176 P. 73. 

Categorizing lands by descriptive names not er- 
ror. — There was no error by the trial court in its ac- 
ceptance of the commissioners' report which categorized 
the lands involved by descriptive names rather than by 
metes and bounds in accordance with this section, as the 
applicable metes and bounds descriptions were contained 
in the various pleadings, exhibits and in the transcript, 
and there was no objection to the use of area names at the 
time of the hearing, and the transcript reflects that the 
parties were quite alert about the particular areas in con- 
troversy. Sullivan v. Sullivan, 1971-NMSC-055, 82 N.M. 
554, 484 P.2d 1264. 

Pooling of interests. — A group of cotenants of prop- 
erty could pool their interests for purposes of a partition 
proceeding. Sims v. Sims, 1996-NMSC-078, 122 N.M. 618, 
930 P.2d 153. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 59A 
Am, Jur. 2d Partition §§ 110 to 116, 123. 

Burden of proof as regards alleged prior voluntary par- 
tition of property, 1 A.L.R.2d 473. 

Compensation for improvements made or placed on 
premises of another by mistake, 57 A.L.R.2d 263. 

Judicial partition of land by lot or chance, 32 
A.L.R.4th 909. 

68 C.J.S. Partition §§ 21, 46, 180, 151, 159, 164, 221, 238, 


239. 


42-5-7. Finding that property cannot be partitioned; appraisal; report 
of commissioners; contest of report; hearing; sale. 


A. Should the commissioners be of the opinion that the real estate is so circumstanced that a 
partition thereof cannot be made without manifest prejudice to the owners or proprietors of the 
same, they shall proceed to appraise the real estate at its cash value at the time, deducting the 
amount of all liens and encumbrances against such real estate, and the commissioners shall so 
report to the court and file with their said report a written appraisal. Any party to the action who 
shall have been adjudged by the court to have an interest in the real estate appraised, may within 
ten days from the date of filing of said report and appraisal contest said report or said appraisal, 
and for such purpose shall file in the cause an affidavit setting forth wherein said report, appraisal 
or both is incorrect; provided, that the affidavit shall put in issue only the value of the real estate 
as shown by the appraisal and the question as to whether or not the real estate is so circum- 
stanced that a partition hereof cannot be had without manifest prejudice to the owners or propri- 
etors thereof, and the court shall hear proof touching the matters set forth in the affidavit, and if 
the report or the appraisal shall be found by the court to be incorrect, the court shall determine the 
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value of the real estate and whether or not the real estate can be divided without manifest preju- 
dice to the owners or proprietors thereof. If the report or appraisal shall be found by the court to be 
correct the same shall be confirmed by the court. In the event the report of the commissioners shall 
not be contested within the time above provided, or in the event the report of the commissioners 
shall be confirmed by the court, the court, in its discretion, may order the premises to be sold at 
public or private sale, providing in the order for reasonable public notice of such sale on such terms 
and conditions as it may prescribe; provided, that if the court does not order such sale to be made 
for cash, a cash payment of not less than one-quarter of the purchase money shall be required by 
the court, to be made to the person.or persons, who shall be appointed by the court to make such 
sale, by the purchaser of such land at the time of such sale, the balance of such purchase price to 
be paid and secured in such manner as the court shall direct. If sale is made at private sale, same 
shall be made for not less than its full. value as determined as aforesaid. If the value determined 
as aforesaid shall be less than ten thousand dollars ($10,000) the court shall authorize sale of 
the property at a public sale to the highest and best bidder thereat. If such value determined as 
aforesaid shall be ten thousand dollars ($10,000) or more, public sale of said property shall not be 
made for less than two-thirds of its value as so determined and fixed. Any sale hereunder shall be 
subject to any and all liens deducted as provided herein in making the appraisal. | 

_B. The person or persons who shall be appointed by the court to make sale of said real estate 
shall make and‘execute good and sufficient conveyance or conveyances to the purchaser or pur- 
chasers thereof which shall operate as an effectual bar both in law and equity against such own- 
ers and proprietors, parties to the proceedings, and all persons claiming [under] them; and the 
person or persons making such sale shall report their proceedings to the court and shall pay over 
the moneys arising therefrom to the parties entitled to receive the same under the direction of the 
court. 


History: C.L. 1897, § 2685 (272), added by Laws Champerty rule as applicable to partition sale or to 
1907, ch. 107, § 1 (272); Code 1915, § 4385; C.S, 1929, conveyance by person claiming under such sale, 71 A.L.R. 
§ 105-1907; Laws 1939, ch, 170, § 1; 1941 Comp., § 25- 596. 

1207; 1953 Comp., § 22-13-7; Laws 1959, ch. 164, § 1. Retainer of indebtedness of heir, legatee, or distributee 

Bracketed material. — The bracketed material was from proceeds of partition sale, 75 A.L.R. 884, 110 A.L.R. 
inserted by the compiler and is not part of the law. 1384, 164 A.L.R. 717. 


Partition of partnership in real property, 77 A.L.R. 300. 


ANNOTATIONS Partition as affecting pre-existing mortgage or other 

Report couched in language from statute, proper. lien on undivided interest, 93 A.L.R. 1267. Lg 
— Report of commissioners in words. of statute finding Commissioner or referee, power of court’ in’ partition 
"that the said lots are so circumstanced that a parti- proceedings to direct sale of property without aid of, or 
tion thereof cannot be made without manifest. prejudice contrary to recommendation of, 95 A.L.R. 1330, 
to the owners of the same" is sufficient. Field v. Hudson, Life tenant's interest in ‘fund realized from partition 
1918-NMSC-008, 25 N.M. 7, 176 P. 73. sale of property, commutation of, into estimated present 

Where prior report of commissioners for parti- value, 102 A.L.R, 969. : ; 
tion was invalidated under a decision of the supreme Legacy charged upon land devised, right of legatee to 
court, and the lower court properly referred the matter to enforce payment of, as against purchaser at partition sale, 
new commissioners, it was proper for the court to order a 116 A.L.R, 35, 134 A.L.R. 361. : a 
sale of the land’on the report of the new commissioners, — Mortgage or other lien upon premises, cotenant's right 
Field v. Hudson, 1918-NMSC-008, 25 N.M. 7, 176 P..73, to allowance in partition in respect of amount paid to dis- 

Sale of tenancy in common, — A sale of a tenancy charge, as affected ‘by statute of limitations or laches, 117 
in common can be had only when commissioners report A.L.R, 1442, , F * : 
to the court that a partition cannot be made without Effect of receipt of higher bid before confirmation upon 
manifest prejudice to the owners, Marquez v, ich confirmation of judicial sale, 152A,L.R.530. 
1965-NMSC-016, 74 N.M. 795, 399 P.2d 282, Estoppel of or waiver by parties or. participants re- 

Am, Jur. 2d, "ALR. aad C. JS. references,.— 569A gardingirregularities or defects in execution or judicial 
Am. Jur, 2d Partition §§ 4 to 8, 39 to 60, 62,118 to 192, ~—-Sale, 2A.L.R.2d 6. 

Trust arising from parol agreement to bid in. prop- Rights of surviving spouse and children in proceeds 
erty sold at partition sale for person having an interest of partition sale of homestead in decedent's estate, 6 
therein, 42 A.L.R. 109, 135 A.L.R. 282, 27 A.L.R.2d 1286, pea BES 

Interference by court with decision of commissioners in Maintainability of: partition action’ where United 
partition suit, 46A.L.R. 348. States or state owns an undivided interest in property, 59 

Grounds, other than defects as to title of land, resale A.L,.R.2d 937. C niet 5 
or irregularity in sale, for relief of successful bidder from Rights and remedies of one purchasing at partition sale 
obligation to comply with bid, 63 A.L.R. 974. where there was misrepresentation or mistake as to acre- 

Caveat emptor, doctrine of, as applied to purchaser at © 28¢ OF location of boundaries of tract sold, 69 A.L.R.2d 254. 
partition sale, 68 A.L.R. 668,, ; 68 C.J.S, Partition §§ 11, 45, 123 to 150, 152, 156 to. 164, 


172 to 222. 
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42-5-8. Allocation of costs of partition; definition. 


A. In the event partition of the cotenancy is made by the commissioners appointed, the costs of 
partition shall by the court be apportioned among all the cotenants, and the proportion of the costs 
assessed against each cotenant shall be a lien upon the share of the cotenancy assigned by the com- 
missioners to the cotenant. If partition cannot be made without manifest prejudice to the.cotenants 
and sale of the estate is ordered, the costs of the action shall be apportioned among all the cote- 
nants, and the proportion of the costs assessed against each cotenant shall by the court be deducted 
and withheld from the distributive share of the proceeds of the sale assigned to the cotenant. : 

B. As used in this section "costs" includes expenses incurred by commissioners, expenses in- 
curred by agents or masters appointed by the court to conduct a sale, costs of survey and other 
costs incurred in physical partition or in sale which to the court seem just and proper. 

C. The reasonable attorney fees of a party to an action for partition of a cotenancy may be 
awarded in the court's discretion, as it may deem just and equitable... — 


History: 1953 Comp., § 22-13-7.1, enacted by Laws under Section 42-6-11 NMSA 1978 is mandatory only 


1965, ch. 31, § 1. when the suit is favorably determined for the party try- 

ing to establish title to the subject property. Landskroner 

ANNOTATIONS v. McClure, 1988-NMSC-091, 107 N.M. 773, 765 P.2d 189. 

Request to award attorney fees denied. — Sec- Am. Jur. 2d, ALR. and C.J.S. references. — 59A 
tion 42-5-8C NMSA 1978 permits the discretionary award Am. Jur, 2d Partition §§ 133 to 148. 


Excessiveness or adequacy of attorneys' fees in matters 
involving real estate - modern cases, 10 A.L.R.5th 448. 
68 C.J.S. Partition §§ 234 to 239, 242 to 245. 


of attorney fees of a party to an action for partition of a 
cotenancy. Absent an abuse of discretion,a court's denial 
of fees will not be disturbed. The award of attorney fees 


42-5-9. [Death of party does not abate suit.] 


No suit for a partition shall abate by the death of any tenant, but upon the death or any tenant 
being a party to said suit, the heirs or devisees of the said tenant may on motion be made parties 
in his stead. 


History: C.L. 1897, § 2685 (272A), added by Laws For rule for substitution of parties because of death, see 
1907, ch. 107, § 1 (272A); Code 1915, § 4386; C.S. 1929, Rule 1-025 A NMRA, 
§ 105-1908; 1941 Comp., § 25-1208; 1953 Comp., § 22- 
13-8. ANNOTATIONS 

Bracketed material. — The bracketed material was Am, Jur. 2d,.A.L.R.:and.Cud.S..references..—.59A 
inserted by the compiler and is not part of the law. Am ur od est fceen 88 32. 74. 

Cross references. — For actions not abating, see 37- 68 C.J.S. Partition §§ 38, 53. 


2-4 NMSA 1978. 


‘’ ARTICLE 5A 

Uniform Partition of Heirs Property 
Sec. Sec. ' 
42-5A-1. Short title. 42-5A-8. Partition alternatives. 
42-5A-2, Definitions. 42-5A-9. Considerations for partition in kind. 
42-5A-3, Applicability; relation to other law. 42-5A-10. Open-market sale, sealed bids or auction. 
42-5A-4. Service; notice by posting. 42-5A-11. Report of open-market sale. 
42-5A-5.. Commissioners. Tread 42-5A-12. Uniformity of application and construction. 
42-5A-6. Determination of value. 42-5A-13. Relation to Electronic Signatures in Global 
42-5A-7, Cotenant buyout. and National Commerce Act. 


42-5A-1. Short title. 


Sections 1 through 13 of this act [42-5A-1 through 42-5A-13 NMSA 1978] may be cited as the 
"Uniform Partition of Heirs Property Act". 


History: Laws 2017, ch. 41, § 1. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 1 effective January 1, 2018. 
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42-5A-2 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-5A-3 


42-5A-2. Definitions. 


_ As used in the Uniform Partition of Heirs Property Act: 

A; "ascendant" means an individual who precedes another a i in lineage, in the direct 
line of ascent from the other individual; 

B.. "collateral" means an individual who is related to another individual under the law of intes- 
tate succession of this state but who is not the other individual's ascendant or descendant; 

C. "descendant" means an individual who follows another individual in lineage, in the direct 
line of descent from the other individual; 

D. "determination of value" means.a court order determining Si fair market pee of heirs 
property under Section 6 [42-5A-6 NMSA 1978] or 10 [42-5A-10 NMSA 1978] of the Uniform 
Partition of Heirs, Property Act or adopting the valuation ab tha property agreed to by all cote- 
nants; 

E. "heirs property" means pal. property held in eset in common, but does not include un- 
divided mineral interests, and that satisfies all of the following requirements as of the filing of a 
partition action: 

(1) there is no agreement in a record binding all the cotenants that governs the pabtititn 
of the property; 
(2) one or more of the cotenants acquired title from a relative, whether living or deceased; 
and 
(3) . any of the following applies: 
(a) twenty percent or more of the interests are held by cotenants who are Agate 
(b) twenty percent or more of the interests are held by an individual who acquired 
title from a relative, whether living or deceased; or 
(c) twenty percent or more of the cotenants are relatives; 

F. "partition by sale" means a court-ordered sale of the entire heirs property, whether by auc- 
tion, sealed bids or open-market sale, conducted under Section 10 of the Uniform Partition of Heirs 
Property Act; 

G. "partition in kind" means the division of heirs property into physically distinct and ii 
rately titled parcels; 

H. "record" means information that is inscribed on a tangible medium or that is stored in ‘an 
electronic or other medium and is retrievable in perceivable form; and 

I. "relative" means an ascendant, descendant or collateral or an individual otherwise related to 
another individual by blood, marriage, adoption or law of this state other than the Uniform Parti- 
tion of Heirs Property Act. 


History: Laws 2017, ch. 41, § 2. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 2 effective January 1, 2018. 


42-5A-3. Applicability; relation to other law. 


A. The Uniform Partition of Heirs Property Act applies to partition actions filed on or after 
July 1, 2017. 

B. In an action to partition real property under Chapter 42, Article 5 NMSA 1978, the court 
shall determine whether the property is heirs property. If the court determines that the property 
is heirs property, the property shall be partitioned under the Uniform Partition of Heirs Property 
Act unless all of the cotenants otherwise agree in a record. 

C. The Uniform Partition of Heirs Property Act supplements Chapter 42, Article 5 NMSA 1978 
and, if an action is governed by the Uniform Partition of Heirs Property Act, replaces provisions 
of Chapter 42, Article 5 NMSA 1978 that are inconsistent with the Uniform Partition of Heirs 
Property Act. 


History: Laws 2017, ch. 41, § 3. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch, 41, § 3 effective January 1, 2018. 
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42-5A-4 ' UNIFORM PARTITION OF HEIRS PROPERTY 42-5A-6 


42-5A-4. Service; notice by posting. 


A. The Uniform Partition of Heirs Property Act does not limit or affect the method by which 
service of a complaint in a partition action may be made. 

B. If the plaintiff in a partition action seeks an order of notice ‘by Bel ah pe: and ke court 
determines that the property may be heirs property, the plaintiff, not-later than ten days after the 
court's determination, shall post and maintain while the action is pending a conspicuous sign on 
the property that.is the subject of the action, The sign must state that the action has commenced 
and identify the name and address of the court and the common designation by which the property 
is known. The court may require the plaintiff to publish on the sign the name of the plaintiff and 
the known defendants. 


History: Laws 2017, ch. 41, § 4. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 4 effective January 1, 2018. 


42-5A-5. Commissioners. 


If the court appoints commissioners Sranaay to Section 42- 5-6 NMSA 1978, each commissioner, 
in addition to the requirements and disqualifications applicable to commissioners in Section 42- 
5-6 NMSA 1978, shall. be disinterested and impartial and. not a party. to.or.a pSEtie\pPne in the 
action, ; 


History: Laws 2017, ch. 41, § 5. | Effective dates. — Laws 2017, ch. 41, § 21. made Laws 
2017, ch, 41, § 5 effective January 1, 2018. 


42-5A-6. PStesii:ntion of value. 


A. Except as otherwise provided in Subsections B and C of this section, if the court.determines 
that the property that is the subject of a partition action is heirs property, the court shall deter- 
mine the fair market value of the property by ordering.an appraisal pursuant to Subsection D of 
this section. 

B. If.all cotenants have agreed to the value of the property or a another method of valuation, 
the court shall adopt that value or the value produced by the agreed method of valuation. 

C. Ifthe court determines that the evidentiary value of an appraisal is outweighed by the cost 
of the appraisal, the court, after an evidentiary hearing, shall determine the fair market value of 
the property and send notice to the parties of the value. 

D. . If the court orders an appraisal, the court shall appoint a disinterested real estate appraiser 
licensed in this, state to determine the fair market value of the property assuming sole ownership 
of the,fee simple estate. On completion of the appraisal, the appraiser shall file a sworn or verified 
appraisal with the court. 

E. Ifan appraisal is conducted erent to oh irae D of this section, not later than ten days 
after the appraisal is filed, the court shall send notice to each party with a known address stating: 

(1) the.appraised fain market value of the property; __., ; 

(2). that the appraisal is available at the clerk's office; and 

(3) that a party may file with the court an objection to the appraisal not later than thirty 
days after the notice is sent, stating the grounds for the objection. 

F. Ifan appraisal is filed with the court pursuant to Subsection D of this section, the court shall 
conduct a hearing to determine the fair market value of the property not sooner than thirty days 
aftera copy of the notice of the appraisal is sent to each party under Subsection E of this section, 
whether or not an objection to the appraisal is filed under Paragraph (3) of Subsection E of this 
section. In addition to the court-ordered appraisal, the court may consider any other evidence of 
value offered by a party. 

G. After a hearing under Subsection F of this section, but before considering the merits of the 
partition action, the court shall determine the fair market value of the property and send notice to 
the parties of the value. ; 
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42-5A-7 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-5A-7 


History: Laws 2017, ch. 41, § 6. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 6 effective January 1, 2018. 


42-5A-7. Cotenant buyout. 


A. If any cotenant requests partition by sale, after the determination of value under Section 6 
[42-5A-6 NMSA 1978] of the Uniform Partition of Heirs Property Act, the court shall send notice 
to the parties that any cotenant except a cotenant that requests partition by sale may buy all the 
interests of the cotenants that request partition by sale. 

B. Not later than forty-five days after the notice is sent under Subsection A of this section, 
any cotenant except a cotenant that requests partition by sale may give notice to the court that it 
elects to buy all the interests of the cotenants that request partition by sale. 

C. The purchase price for each of the interests of a cotenant that requests partition by sale is 
the value of the entire parcel determined under Section 6 of the Uniform Partition of Heirs Prop- 
erty Act multiplied by the cotenant's fractional ownership of the entire parcel. 

D. After expiration of the period in Subsection B of this section, the following rules apply: 

(1) if only one cotenant elects to buy all the interests of the cotenants that request parti- 
tion by sale, the court shall notify all the parties of that fact; 

(2) if more than one cotenant elects to buy all the interests of the dotenBts that request 
partition by sale, the court shall allocate the right to buy those interests among the electing cote- 
nants based on each electing cotenant's existing fractional ownership of the entire parcel divided 
by the total existing fractional ownership of all cotenants electing to buy and send notice to all the 
parties of that fact and of the price to be paid by each electing cotenant; and 

(8) if no cotenant elects to buy all the interests of the cotenants that request partition by 
sale, the court shall send notice to all the parties of that fact and resolve the partition action under 
Subsections A and B of Section 8 [42-5A-8 NMSA 1978] of the Uniform Partition of Heirs Property 
Act. 

E. If the court sends notice to the parties under Paragraph (1) or (2) of Subsection D of this 
section, the court shall set a date, not sooner than sixty days after the date the notice was sent, by 
which electing cotenants shall pay their apportioned price into the court. After this date, the fol- 
lowing rules apply: 

(1) if-all electing cotenants timely pay their apportioned price into court, the court shall 
issue an order reallocating all the interests of the cotenants and disburse the amounts held by the 
court to the persons entitled to them; 

(2) if no electing cotenant timely pays its apportioned price, the court shall resolve the 
partition action under Subsections A and B of Section 8 of the Uniform Partition of Heirs Property 
Act as if the interests of the cotenants that requested partition by sale were not purchased; and 

(3) if one or more but not all of the electing cotenants fail to pay their apportioned price on 
time, the court, on motion, shall give notice to the electing cotenants that paid their apportioned 
price of the interest remaining and the price for all that interest. 

F. Not later than twenty days after the court gives notice pursuant to Paragraph (3) of Subsec- 
tion E of this section, any cotenant that paid may elect to purchase all of the remaining interest 
by paying the entire price into the court. After the twenty-day period, the following rules apply: 

(1) if only one cotenant pays the entire price for the remaining interest, the court shall is- 
sue an order reallocating the remaining interest to that cotenant. The court shall issue promptly 
an order reallocating the interests of all of the cotenants and disburse the amounts held by it to 
the persons entitled to them; 

(2) if no cotenant pays the entire price for the remaining interest, the court shall resolve 
the partition action under Subsections A and B of Section 8 of the Uniform Partition of Heirs Prop- 
erty Act as if the interests of the cotenants that requested partition by sale were not purchased; 
and 

(3) if more than one cotenant pays the entire price for the remaining interest, the court 
shall reapportion the remaining interest among those paying cotenants, based on each paying co- 
tenant's original fractional ownership of the entire parcel divided by the total original fractional 
ownership of all cotenants that paid the entire price for the remaining interest. The court shall 
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42-5A-8 UNIFORM PARTITION OF HEIRS PROPERTY 42-5A-9 


issue promptly an order reallocating all of the cotenants' interests, disburse the amounts held by it 
to the persons entitled to them and promptly refund any excess payment held by the court. 

G... Not later than forty-five days after the court sends notice to the parties pursuant to Subsec- 
tion A of this section, any cotenant entitled to buy an interest under this section may request the 
court to authorize the sale as part of the pending action of the interests of cotenants named as 
defendants and served with the complaint but that did not appear in the action. 

H. Ifthe court receives a timely request under Subsection G of this section, the court, after 
hearing, may deny the request or authorize the requested additional sale on such terms as the 
court determines are fair and reasonable, subject to the following limitations: 

(1), asale authorized under this subsection may occur only after the purchase prices for all 
interests subject to sale under Subsections A through F of this section have been paid into court 
and those interests have been reallocated among the cotenants as provided in those subsections; 
and 

(2) the purchase price for the interest of a nonappearing cotenant is based on the court's 
determination of value under Section 6 of the Uniform Partition of Heirs Property Act. 


History: Laws 2017, ch. 41, § 7. Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 7 effective January 1, 2018. 


42-5A-8. Partition alternatives. 


A. If all the interests of all cotenants that requested partition by sale are not purchased by 
other cotenants pursuant to Section 7 [42-5A-7 NMSA 1978] of the Uniform Partition of Heirs 
Property Act or if, after conclusion of the buyout under that section, a cotenant remains that has 
requested partition in kind, the court shall order partition in kind unless the court, after consid- 
eration of the factors listed in Section 9 [42-5A-9 NMSA 1978] of the Uniform Partition of Heirs 
Property Act, finds that partition in kind will result in manifest prejudice to the cotenants as a 
group. In considering whether to order partition in kind, the court shall approve a request by two 
or more parties to have their individual interests aggregated. 

B.. If the court does not order partition in kind under Subsection A of this section, the court 
shall order partition by sale pursuant to Section 10:[42-5A-10 NMSA 1978] of the Uniform Parti- 
tion of Heirs Property Act, or if no cotenant requested partition by sale, the court shall dismiss the 
action. | 

C. Ifthe court orders partition in kind pursuant to Subsection A of this section, the court may 
require that one or more cotenants pay one or more other cotenants' amounts so that the pay- 
ments, taken together with the value of the in-kind distributions to the cotenants, will make the 
partition in kind just and proportionate in value to the fractional interests held. 

D. Ifthe court orders partition in kind, the court shall allocate to the cotenants that are un- 
known, unlocatable or the subject of a default judgment, if their interests were not bought out 
pursuant to Section 7 of the Uniform Partition of Heirs Property Act, a part of the property repre- 
senting the combined interests of these cotenants as determined by the court. 


History: Laws 2017, ch. 41, § 8. Effective dates, — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 8 effective January 1, 2018. 


42-5A-9. Considerations for partition in kind. 


A. In determining under Subsection A of Section 8 [42-5A-8 NMSA 1978] of the Uniform Par- 
tition of Heirs Property Act whether partition in kind would result in manifest prejudice to the 
cotenants as a group, the court shall consider the following: 

(1) whether the heirs property practicably can be divided among the cotenants, including 
whether portions of the property once divided would be of sufficient size, and have adequate access 
and legal rights, to serve intended uses; 

(2) whether partition in kind would apportion the property in such a way that the aggre- 
gate fair market value of the parcels resulting from the division would be materially less than the 
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42-5A-10 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-5A-10 


value of the property if it were sold as a whole, taking into account the condition under which a 
court-ordered sale likely would occur; 

(3) evidence of the collective duration of ownership or possession: of the Seopenty By a ae 
nant and one or more predecessors in title or predecessors in possession to the eotenant ee are or 
were relatives of the cotenant or each other; | 

(4) acotenant's sentimental attachment to the property, including any apc henctnels arising 
because the property has ancestral or other unique or special value to the cotenant; 

(5) the lawful use being made of the property by a cotenant and the degree to which the 
cotenant would be harmed if the cotenant could not:continue the same use of the property; 

(6) the degree to which the cotenants have contributed their pro rata share of the property 
taxes, insurance and other expenses associated with maintaining ownership of the property or 
have contributed to the physical improvement, maintenance or upkeep of the property; and 

(7) any other relevant factor. 

B. The court shall not consider any one factor in Subsection A of this section to be dispositive 
without weighing the totality of all relevant factors and circumstances. 

C. The court shall not partition property in a manner that would result in eubidivinten of the 
property that would not otherwise be allowable under valid covenants and restrictions or appli- 
cable law. 


History: Laws 2017, ch. 41, § 9. Effective dates. — Laws 2017, ch, 41, § 21 made Laws 
2017, ch. 41, § 9 effective January 1, 2018. 


42-5A-10. Open-market sale, sealed bids or auction. 


A. Ifthe court orders a sale of heirs property, the sale must be an open-market sale unless the 
court finds that a sale by sealed bids or an auction would be more economically advantageous and 
in the best interest of the cotenants as a group. 

B. Ifthe court. orders an open-market sale and the parties, not later than ide days after the 
entry of the order, agree on a real estate broker licensed in this state to offer the property for sale, 
the court shall appoint the broker and establish a reasonable commission. If the parties do not 
agree on a broker, the court shall appoint a disinterested real estate broker licensed in this state to 
offer the property for sale and shall establish a reasonable commission. The broker shall offer the 
property for sale in a commercially reasonable manner at a price no lower than the determination 
of value and on the terms and conditions established by the court. 

C. Ifthe broker appointed under Subsection B of this section obtains within a reasonable time 
an offer to purchase the property for at least the determination of value: 

(1) the broker shall comply with the reporting requirements in Section 11 [42- BA-11 
NMSA 1978] of the Uniform Partition of Heirs Property Act; and 

(2) the sale may be completed in noniging te with state law other than the oléorms Parti- 
tion of Heirs Property Act. 

D. Ifthe broker appointed under SbdeWtien B of this section does not obtain néithiiad a reason- 
able time an offer to purchase the property for at least the determination of ‘sien: mht court, after 
hearing, may: » 

(1) approve the highest outstanding offer, if any; 

(2) redetermine the value of the property and order that the property continue to be of- 
fered for an additional time; or 

(3) order that the property be sold by sealed bids or at an auction. 

E. Ifthe court orders a sale by sealed bids or an auction, the court shall set terms and condi- 
tions of the sale. If the court orders an auction, the auction must be conducted under Chapter = 
Article 5 NMSA 1978. 

F. Ifa purchaser is entitled toa ere of the boiata of the sale, tne Fiteclndénd is entitled toa 
credit against the price in an amount equal to the purchaser's share of the proceeds. Nan W 


,History: Laws 2017, ch. 41, § 10. . . Effective dates, — Laws 2017, ch. 41, § 21 made Laws 
2017, ch, 41, § 10 effective January 1, 2018. 
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42-5A-11 QUIETING TITLE 42-5A-13 


42-5A-11. Report of open-market sale. 


A. Unless required to do so within a shorter time by Chapter 42, Article 5 NMSA 1978, a broker 
appointed under Subsection B of Section 10 [42-5A-10 NMSA 1978] of the Uniform Partition of 
Heirs Property Act to offer heirs property for open-market sale shall file a report with the court not 
later than seven days after receiving an offer to purchase the property for at least. the value deter- 
mined under Section 6 [42-5A-6 NMSA 1978] or 10 of the Uniform Partition of Heirs Property Act. 

B. The report required by Subsection A of this section shall contain the following information: 

(1) adescription of the property to be sold to each buyer; 

(2) the name of each buyer; 

(3) the proposed purchase price; 

(4) theterms and conditions of the proposed sale, including the terms of any owner financing; 

(5) the amounts to be paid to lienholders; 

(6). astatement of contractual or other arrangements or conditions of the broker's commis- 
sion; and 
(7) other material facts relevant to the sale. 


History: Laws 2017, ch. 41, § 11. . Effective dates. — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 11 effective January 1, 2018. 


42-5A-12. Uniformity of application and construction. 


In applying and construing the Uniform Partition of Heirs Property Act, consideration shall be 
given to the need to promote uniformity of the law with respect to its subject matter among states 
that enact it. 


History: Laws 2017, ch. 41, § 12. Effective dates, — Laws 2017, ch. 41, § 21 made Laws 
2017, ch. 41, § 12 effective January 1, 2018. 


42- PEAS bi Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Partition of Heirs Property Act modifies, limits and supersedes the federal Elec- 
tronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does 
not modify, limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize elec- 
tronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 


History: Laws 2017, ch. 41, § 13. Effective dates. — Laws 2017, ch, 41, § 21 made Laws 


2017, ch, 41, § 13 effective January 1, 2018. 
ARTICLE 6 
® e e 
Quieting Title 
Sec. Sec. 
42-6-1, By and against whom action may be brought; sev- 42-6-10., Attorneys' fees payable in land; suit by attorney; 
“eral tracts may be included in one action. intervention in other actions; partition, 

42-6-2. Complaint; parties; unknown claimants. 42-6-11. Joint owners; share in expenses of suit; lien on 
42-6-3. Numerous claimants; suit by committee. property of co-owners; interest; no exemp- 
42-6-4, Committee may make contracts; binding effect. tion, 
42-6-5, Manner of appointment of committee; effect of 42-6-12. Consent of state in quiet title and foreclosure 

appointment; persons not appointing com- suits. 

mittee made defendants; unknown claim- 42-6-13. Method of service on state; answer, 

~ ants, 42-6-14, Judicial sale; alternative remedies. 
42-6-6. Joinder of parties plaintiff. 42-6-15. Release of lien held by state. 
42-6-7, Disclaimer; costs; default. 42-6-16, State exempt from payment of costs or money 
42-6-8. Mines deemed realestate: ” judgment, 
42-6-9. Equitable procedure. 42-6-17, Effect of decree against state. 
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42-6-1 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-6-1 


42-6-1. By and against whom action may be brought; several tracts may 
be included in one action. 


An action to determine and quiet the title of real property may be brought by anyone having or 
claiming an interest therein, or by the holder of any mortgage, mortgage deed, trust deed or any 
other written instrument which may operate as a mortgage, in an action brought to foreclose the 
said mortgage, mortgage deed, trust deed or such other written instrument, whether in or out of 
possession of the same, against any person or persons, claiming title thereto, or parcel or portion 
thereof, or lien thereon, whether such lien be a mortgage or otherwise. Any number of tracts of 
land may be embraced in the same action, whether claimed by different persons or not; and in 
instances where a tract of land title to which is sought to be quieted lies within more than one 
county such action may be brought in any county in which part of said tract lies. Title may be 
quieted against the owner or holder of any mortgage, claim of lien or other encumbrance, where 
the owner or holder of such mortgage, lien or encumbrance has permitted same to become barred 
by statute of limitations, and where the record or documentary evidence reflects that the required 
time to bar such mortgage or other lien has elapsed, the same shall constitute prima facie evidence 
that the debt or obligation and lien securing same is barred, and the owner or holder of such mort- 
gage, lien or claim-shall be estopped from asserting any rights thereunder in such suit. 


History: C.L. 1897, § 2685 (273), added by Laws instrument that created that interest. Christy v. Petrol 
1907, ch. 107, § 1 (273); Code 1915, § 4387; Laws 1925, Res. Corp., 1984-NMCA-108, 102 N.M. 58, 691 P.2d 59.. 
ch. 21, § 1; 1927, ch. 109, § 1; C.S, 1929, § 105-2001; Laws Suit brought in U.S. court only in exceptional 
1937, ch. 174, § 1; 1941 Comp., § 25-1301; Laws 1945, circumstances. — Where controversy was between two 
ch, 34, § 1; 1951, ch. 96, § 1; 1953 Comp., § 22-14-1. _ groups of cotenants, the appellees not having been ousted, 

Cross references. — For joinder of parties. plaintiff, could not maintain an action in ejectment and no plain, 
see 42-6-6 NMSA 1978, adequate and complete remedy at law being available, in 

For state consent to be sued in quiet title actions, see exceptional circumstances of this kind where diversity of 
42-6-12 to 42-6-16 NMSA 1978. citizenship and jurisdictional amount are present, suit 

For tax assessment or payment in name of nonowner __.._ to quiet title may be brought in the United. States court. 
not cloud on title, see 47-1-26 NMSA 1978. Harlan v. Sparks, 125 F.2d 502 (10th Cir. 1942), 


The rule under federal law that suits in equity shall 


ANNOTATIONS not be sustained in a United States court where there is a 

I. GENERAL CONSIDERATION, .. plain, adequate, and complete remedy at law has applica- 

II. INTEREST IN TITLE. , tion even though the equity jurisdiction of state courts has 

III. SCOPE OF ACTION. been enlarged to provide that’a suit to quiet title may be 

IV. PROCEEDINGS. maintained against one in possession. Harlan v. Sparks, 
125 F.2d 502 (10th Cir. 1942). 

I. GENERAL CONSIDERATION, Suit may be maintained in federal court under a state 


. ae ; statute against an adverse claimant; when by the plead- 
_After-acquired title. — Where there are two chains of ings an adequate remedy at law is excluded. Baum v..Lon- 
title from one initial grantor, the after-acquired title doc- gwell, 200 F. 450 (D.N.M. 1912) 
trine vests title in the first grantee whose chain of title ° When attion not barred by Toho: AW acta te 
began before the initial grantor obtained clear title and quiet title is not barred by laches when defendant (1) had 
estops the second grantee whose chain of title began after knowledge plaintiff would assert right, since plaintiff's 
the initial grantor obtained clear title and after the first predecessor had informed defendant and his predecessors 
grantee's chain of title began from claiming title to the of encroachment and offered to lease the disputed area 
ae peo aku the first grantee. Rendleman v. Heinley, and (2) will not injure or prejudice the defendant. Thomas 
20 7-N ; -009, 140 N.M. 912, 149 P.3d 1009. ~~ v, Pigman, 1967-NMSC-045, 77 N.M. 521, 424 P.2d 799. 

Quiet title action against one with deed, but ques- Effect of inserting name in deed on burden of 
tionable possession. — Where plaintiff had a deed to proof. — Suit to quiet title to land held under a deed in 
the land and actual possession of part of the land, giving which the grantee was not named, but whose name was 
plaintiff constructive possession of all of the land, and de- later inserted, throws the Baader: upon the plaintiff of 
fendant had a deed to the land but did not have actual proving the instrument. Jones v. Rocky Cliff Coal Mining 
possession of the land and had done only irregular, occa- Co., 1921-NMSC-018. 27 N.M. 50. 198 P. 287 
sional, and equivical acts to oust plaintiff, plaintiff was Court’ Will nae’ disturb ‘boundary finding Shan 
entitled to a decree quieting title to the land in plaintiff. supported by evidence. — Where, in quiet title action 
tae 4 aor , Bian an a 8 N.M. 347, 45 P. 879 the court has considered all of the evidence before it and 

Reta. tie oF songs ae 4 7 Ps has determined the true location of the boundary, and the 
{fect of unconfirmed land grant. — The owner o boundary is different from the one acquiesced in over the 
an interest in an unconfirmed Mexican or Spanish grant years, on review the court will not disturb such finding 


must first have the grant confirmed in order to bring suit when ‘supported by substantial evidence. Thomas v. Pig- 


to quiet title. Lockhart v. Leeds, 1900-NMSC-040, 10 N.M. Q é 
568, 63 P. 48, rev'd on other grounds, 195 U.S. 427, 25 S. esb igen aS hehe RM NE ea bo Be Bs Meee) 
Ct. 76, 49 L. Ed. 263 (1904) (decided under former law). II. INTEREST IN TITLE. °° 
Plaintiff's interest determined by instrument cre- hese : hunts Y pig 
ating it. — The nature of a plaintiff's interest in a quiet Quiet title action brought by anyone, in or out of 
title suit must be determined from the provisions of the possession. — This section provides that an action to 
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quiet title may be brought by anyone whether in or out of 
possession. Caranta v. Pioneer Home Improvements, Inc., 
1970-NMSC-030, 81 N:M. 393, 467 P.2d 719 (1970). 

Quiet title action brought: by anyone claiming 
interest. — Quiet title actions may be brought by any- 
one, in or out of possession, claiming an interest in real 
property. Currier v. Gonzales, 1967-NMSC-259, 78 N.M. 
541, 484 P.2d 66; Pacheco v. Martinez, 1981-NMCA-116, 97 
N.M. 37, 636 P.2d 308. 

The action may be maintained by one out of possession 
against anyone claiming title, out of possession. Corman v. 
Cree, 100 F.2d 486 (10th Cir. 1938). ) 

An action to determine and quiet title of real property 
may be brought by anyone having or claiming. an inter- 
est therein whether in or out of possession of the same 
against any person claiming title thereto. Marques v. Max- 
well Land Grant Co,, 1904-NMSC-033, 12 N.M. 445, 78 
P.40. . 

One holding judgment lien on property may bring 
suit. Stanton v. Catron; 1896-NMSC-008, 8 N.M. 355, 45 
P. 884 (decided under former law). 

Proof of title basis of action. — Any person having 
or claiming an interest in-real property, whether in or out 
of possession, may bring his bill to determine and: quiet 
title against any: person claiming title thereto, but proof 
of title has ever been the basis of this action. Stanton v. 
Catron, 1896-NMSGC-003, 8. N.M. 355, 45 P. 884 (decided 
under former law). 

Possession under deed from grantor in posses- 
sion is sufficient evidence of title to maintain the ac- 
tion, Holthoff v. Freudenthal, 1916-NMSC-086, 22 N.M. 
877, 162 P. 173. 

Plaintiff's recovery based upon strength of his 
title, — In a suit to quiet title the plaintiff must recover 
onthe strength of his own title and not on the weakness 
of the title of his adversary. Cubero Land Grant v. DeSoto, 
1966-NMSC-131, 76 N.M. 490, 416 P.2d 155; Hsquibel v. 
Hallmark, 1978-NMSC-080, 92 N.M.:254, 586 P.2d 1083; 
Perea.v. Martinez, 1980-NMSC-116, 95 N.M. 84, 619 P.2d 
188, 

Plaintiff's recovery not based. upon weakness 
of his adversary's claim. — A plaintiff in an action to 
quiet title to real estate must recover, if at,all, upon the 
strength of his own title and not upon the weakness of his 
adversary's claim, Rock Island Oil & Ref: Co. v. Simmons, 
1963-NMSC-192, 73. N.M. 142, 386, P.2d 239. 

Plaintiffs' prospects for recovery in a quiet title ac- 
tion must rest upon: the strength ,of their own title and 
not upon the weakness of the defendants' claim. Lerma v. 
Romero, 1974-NMSC-089, 87 N.M, 3, 528 P.2d 647. 


Interest in title required. — The interest required © 


by this section must be an interest in the title. Holthoff 
v. Freudenthal, 1916-NMSC-086, 22 N.M, 377, 162 P. 173. 


III. SCOPE OF ACTION. 


Ancillary issues not within the scope of the quiet 
title action. — Where the state filed a quiet title action 
to establish title to a road across private land to provide 
access to state lands; the private landowner claimed and 
offered evidence to prove that the true boundary line be- 
tween the private land and the state land was not the 
long-accepted boundary line and that the road ‘actually 
terminated on the’ private land, not on the state land; the 
boundary issue was not fully litigated in the district court, 
and potentially indispensable parties with an interest in 
title to the land affected by the private landowner's pro- 
posed boundary adjustment were not parties to the action. 
The only issue that the district court could decide was 
title to the road and-access, not the issue of the location 
of the boundary. State ex, rel King v. UU Bar Ranch Ltd., 
2009-NMSC-010, 145 N,M. 769, 205 P.3d 816, aff'g in part 
2005-NMCA-079, 187 N.M. 719, 114 P.3d 399. 
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Action serves to remove cloud from title. — Title 
may be quieted against any person claiming title to lands 
in suit or lien thereon. A mortgage by force of statute is a 
cloud upon the title against which the decree will operate. 
State ex rel. Truitt'v. District Court, 1989-NMSC-061, 44 
N.M. 16, 96 P.2d 710. 

Action is not limited to removal of mere clouds on 
title. It embraces any claim of interest in land adverse to 
plaintiff, Corman v. Cree, 100 F.2d 486 (10th Cir. 1938). 

Judgment lien, although barred by statute of lim- 
itations, still cloud on title. — Even though a judgment 
lien: has been barred by statute of limitations, it never- 
theless remains a cloud upon the title and a party is en- 
titled to seek a decree to discharge such cloud, this being 
especially true in view of this section. Pugh v. Heating & 
Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M. 234, 161 
P.2d 714. 

When quiet action suit improper remedy. — While 
the statute relative to actions to quiet title expressly pro- 
vides that such action may be brought by a person either 
in or out of possession of the quieted premises, in the ab- 
sence ofithe waiver, the defendant in possession of the 
premises is entitled as a matter of right to a jury trial, and 
thus, ejectment would be the proper remedy to be invoked 
in such a situation. Payne Land & Livestock Co, v. Archul- 
eta, 180 F. Supp. 651 (D.N.M. 1960). 

‘Foreclosure action and quiet title claim triable i in 
single proceeding. — It would be logically inconsistent 
to hold that it is permissible to try both a foreclosure ac- 
tion and a quiet title claim in a single proceeding if both 
are asserted by the plaintiff, but it is not permissible to 
join them in one case if one is asserted by the plaintiff 
and the other arises in a defendant's counterclaim or 
cross-claim; this incongruous holding would: be contrary 
to the purpose of Rule 13, N.M.R. Civ. P. (now Rule 1- 
018 NMRA). Ortega, Snead, Dixon & Hanna v. Gennitti, 
1979-NMSC-056, 93 N:M. 185, 597 P.2d 745. 

Quiet title is not proper remedy for establishing 
trust in land. Petrakis v. Krasnow, 1949-NMSC- 073, 54 
N.M. 39, 213 P.2d 220. 

Damages are not recoverable in suit to quiet title, 
Chavez v. Gomez, 1967-NMSC-011, 77.N.M. 341, 423 Pad 
ah 

Attorney fees not recoverable in suit to quiet ti- 
tle. — In suit to quiet title, no damages or attorney's fees 
are allowable. Rosser v. Rosser, 1988-NMSC-026, 42 N.M. 
360, 78 P.2d 1110. 

Equitable interest in real estate may be quieted 
but the interest claimed must be an interest in the title. 
Rock Island Oil & Ref. Co. v. Simmons, 1968-NMSC-192, 
73 N.M. 142, 386 P.2d 239. 

Judgment creditor or his assignee unable’ to 
maintain answer or counterclaim. — Neither a judg- 
ment creditor, nor his assignee, can maintain an answer 
or counterclaim in a suit to quiet title under this section 
and 42-6-2 NMSA 1978. Security Inv, & Dev. Co. v. Capital 
City Bank, 1917-NMSC-018, 22 N.M., 469, 164 P. 829. 


IV. PROCKEDINGS. 


Venue in county where property located. — Sec- 
tion 38-3-1D(1) NMSA 1978 is similar to the special venue 
provision contained in this section, Both permit an action 
concerning land to be brought i in the county in which the 
land or any portion of it is located. Gonzales v, Gonzales, 
1998-NMCA-159, 116 N.M. 838, 867 P.2d 1220. 

Action to quiet title to town land grant. — Where 
the board of trustees of a town land grant had the power 
to sue and be sued and held title to the land grant that 
was not subject to a trust for the benefit of the heirs of 
the land grant, the court held over the board of trustees to 
quiet title to the land grant in the purchaser of the land 
grant at a foreclosure sale and the heirs of the land grant 
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were not necessary and indispensable parties, Shearton 
Development Co., L.L.C. v. Town of Chilili Land Grant, 
2003-NMCA-120, 134 N.M. 444, 78 P.38d 525, cert. denied, 
2003-NMCERT-001, 134 N.M. 611, 81 P.3d 554. 

In quiet title action proper venue is jurisdic- 
tional. Pan Am. Petroleum Corp. v. Candelaria, 403 F.2d 
351 (10th Cir. 1968) (decided under former law). 

Court's jurisdiction limited to lands in county, 
prior to amendment. — A quiet title suit brought in 
1947 affected interests in land located in two counties. 
The statute then in effect § 25-1301, 1941 Comp., made no 
provision for bringing suit in one county covering land in 
another. The district court's jurisdiction was thus limited 
to lands in the county where the action was brought. Pan 
Am. Petroleum Corp. v. Candelaria, 403 F.2d 351 (10th Cir. 
1968) (decided under former law). 

Service of process. — Service may not be by publica- 
tion upon "unknown owners" if the plaintiffs have knowl- 
edge or the means of knowledge as to persons in actual 
adverse possession. Pankey v. Ortiz, 1921-NMSC-007, 26 
N.M. 575, 195 P. 906; Priest v. Trustees of Town of Las Ve- 
gas, 2382 U.S. 604, 34 S. Ct. 443, 58 L. Ed. 751 (1914), aff'g 
1911-NMSC-072, 16 N.M. 692, 120 P. 894. 

Constructive service proper where names and 
addresses of defendants are not reasonably ascer- 
tainable. — In a collateral attack on a 1948 quiet title 
judgment in San Juan county, in which service of process 
was accomplished by publication in a weekly newspaper, 
and where the plaintiffs in the 1948 complaint alleged 
that after diligent search and inquiry, they had been un- 
able to learn or determine the names, places of residence, 
addresses and whereabouts of any unknown heirs of any 
deceased defendants or if any defendants were still liv- 
ing and residing in New Mexico, they could not be located 
because they had secreted themselves so that personal 
service. of process could not be effected, and where the 
return of service completed by the sheriff of San Juan 
county indicated that after diligent search and inquiry, 
any predecessors-in-interest could not be located and per- 
sonally served with process, the district court correctly 
found that the suit in this case constituted an improper 
collateral attack on the 1948 judgment quieting title in 
defendants' predecessors-in-interest, because construc- 
tive notice given in the underlying case was sufficiently 
reasonably calculated under the circumstances as they 
existed in 1948; constructive service of process by publi- 
cation satisfies due process if the names and addresses 
of the defendants to be served are not reasonably ascer- 
tainable. TH. McElvain Oil & Gas Ltd. P'ship v, Benson- 
Montin-Greer Drilling Corp., 2017-NMSC-004, rev'g 
2015-NMCA-004, 340 P.3d 1277. 

Notice must comport with due process. — In order 
to comport with due process, quiet title plaintiffs must un- 
dertake a diligent and good faith effort to personally serve 
the necessary parties with process before attempting to 
serve process by constructive notice, which is not favored 
and is permissible only out of necessity. 7H, McElvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012. 

Equitable principles in quiet title action, — In 
quiet title action, where the evidence was insufficient 
to show that the complaining party was given sufficient 
notice that they were entitled to enforce their ownership 
rights, but delayed in asserting their rights or neglected to 
do so, the district court erred in granting summary judg- 
ment based on equitable principles of laches, waiver and 
judicial estoppel. 71H, McElvain Oil & Gas Ltd. P'ship v. 
Benson-Montin-Greer Drilling Corp., 2015-NMCA-004, 
cert, granted, 2014-NMCERT-012. 

Where judgment quieting title to property im- 
proper. — In quiet title action, plaintiffs' constructive 
service upon defendants, who had an ownership interest 
in the property, failed to comply with due process, and 
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therefore, quiet title action was void as to defendants, 
where plaintiffs failed to undertake a diligent and good 
faith effort to personally serve defendants by failing to 
either investigate evidence of the defendants’ location as 
required, or to fully apprise the district court of the de- 
fendants' state of residence which was revealed during 
transactions involving the property. TH. McElvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012. 

Suit to cancel mortgage deed requires personal 
service. — A suit to cancel a mortgage deed is a pro- 
ceedings in personam and not in rem, and required per- 
sonal service of process within the state. Rosser vu. Rosser, 
1938-NMSC-026, 42 N.M. 360, 78 P.2d 1110. 

All parties in possession not indispensable. — In a 
quiet title suit, owners of some of the property bordering on 
a right-of-way are proper but not indispensable parties in 
suit by party claiming title to part of property held by other 
parties, All parties in possession need not be joined. Alston 
v, Clinton, 1963-NMSC-227, 73 N.M. 341, 388 P.2d 64. 

Where joinder of defendants defeats court's ju- 
risdiction. — A court having equitable powers: cannot 
take jurisdiction in suit by one plaintiff against several 
defendants, to prevent multiplicity of suits, when the de- 
fendants have nothing in common except their source of 
color:of title, and each defendant has a distinct, different, 
and separate defense. Pankey v. Ortiz, 1921-NMSC-007, 
26 N,M. 575, 195 P. 906. 

Contents of complaint. — Even after a severance has 
occurred, a complaint in a quiet title suit describing the 
property and alleging a fee simple ownership is equiva- 
lent to a claim of ownership of the fee in the surface and 
in the minerals. If a plaintiff's claim is:solely to the sur- 
face estate, then his complaint should so state. If his claim 
is solely to the mineral estate, then his complaint should 
so state. Kaye v. Cooper Grocery Co., 1957-NMSC-049, 63 
N.M. 36, 312 P.2d 798. 

Complaint cannot be dismissed on ground that 
equities cannot be adjudicated in a quiet title action 
where a title holder in possession brings the suit to re- 
move clouds caused by mechanics' liens, Petrakis v. Kras- 
now, 1949-NMSC-0738, 54 N.M. 39, 213 P.2d 220. 

Section not at variance with Rule 1-013 NMRA. — 
There is nothing specific nor inherent in this section at 
variance with the unrestrictive counterclaim provisions of 
Rule 1-018 NMRA. Ortega, Snead, Dixon & Hanna v. Gen- 
nitti, 1979-NMSC-056, 93 N.M. 135, 597 P.2d 745. 

Right to jury trial dependent upon possession. 
— In an action to quiet title, no right to jury trial exists 
where neither party is in possession or the moving party 
is in possession. Baca v. Anaya, 1908-NMSC-009, 14 N.M. 
382, 94 P. 1017. 

Filing of counterclaim waives defendant's right 
to jury trial. — A defendant is deemed as having waived 
his right to jury trial, even though ejectment would have 
been plaintiffs proper remedy instead of suit to quiet 
title, where defendant filed a counterclaim to quiet ti- 
tle or asks for other equitable relief. Quintana v, Vigil, 
1942-NMSC-018, 46 N.M. 200, 125 P.2d 711, overruled 
by Evans Fin. Corp, v. Strasser, 1983-NMSC-0538, 99 N.M. 
788, 664 P.2d 986. 

Judgment self-operating and establishes inter- 
est. — The action to quiet title is a substantive adjudi- 
cation of title. The judgment is self-operating. By the 
judgment itself the interest is established. In such an ac- 
tion all matters affecting the title of the parties to the ac- 
tion may be litigated and determined, and the judgment 
therein is final and conclusive, Kaye v. Cooper Grocery Co., 
1957-NMSC-049, 63 N.M. 36, 312 P.2d 798. , 

Where judgment for husband and wife coplain- 
tiffs does not give him estate, — Where title to. property 
was conveyed to wife by her husband, and although wife 
did not thereafter reconvey any interest to her husband, 
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husband joined with wife as plaintiff in bringing suit to What constitutes cloud on title, 78 A.L.R. 24. 

quiet title on property standing in her name, and title to Apparent invalidity of pretended title or lien as affect- 

the property was quieted in the two of them, husband did ing its character as cloud, 78 A.L.R. 62. 

not as a result of such judgment alone acquire any interest Taxes or local improvement assessments, right of pur- 

in the property and children of husband therefore did not chaser at invalid sale for, to reimbursement in action to 

have an interest in the property under the laws of descent quiet title, and provisions of the decree or judgment as to, 

and distribution following death of husband intestate. Saiz 86 A.L.R. 1208. 

v. Saiz, 1964-NMSC-229, 74 N.M. 557, 395 P.2d 907. Covenants, remedies of grantor who has conveyed with, 
Default judgment not set aside by subsequent against third person asserting title or interest hostile to 

suit. — A default judgment in a suit to quiet title, in which covenant, 97 A.L.R. 711. 

the plaintiff's right and title were based upon a tax deed, Rescission as essential to cancelation of instrument 

invalid because the taxes for which it was issued had been or lien voidable for fraud or failure of consideration, 109 

paid, cannot, in the absence of fraud, be set aside by a sub- A.L.R. 1032. 

sequent suit for that purpose, the doctrine of res judicata Remaindermen's right to sue, during continuance of life 

being applicable. Bowers v, Brazell, 1922-NMSC-014, 27 estate, to remove cloud on title, as affecting character of 

N.M. 685, 205 P. 715 (decided under former law). possession of grantee under deed from life tenant purport- 
Law reviews. — For article, "Attachment in New Mex- ing to convey fee as adverse during life estate, 112 A.L.R. 

ico - Part IT," see 2 Nat. Resources J. 75 (1962). 1048, 
Trujillo v. Padilla, 79 N.M. 245, 442 P.2d 203 (1968), Jurisdiction of justice's court (or similar court) of ac- 

commented on in 9 Nat. Resources J. 101 (1969). tions to remove, or growing out of removal of, cloud from 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 65Am. title to land, 115 A.L.R. 540. 

Jur. 2d Quieting Title §§ 8, 34, 68 to 72. Nonresidence or absence of defendant from state as sus- 
Timber, right of owner of land to have his title quieted pending statute of limitations where relief is sought, or 

as to timber remaining after the expiration of the time could have been sought, by action to quiet title to local 

fixed in a timber contract for its removal, 15 A.L.R. 111, 31 property, 119 A.L.R. 365. 

A.L.R. 944, 42 A.L.R. 641, 71 A.L.R. 148, 164 A.L.R. 423. Statute of limitation, or presumption of payment from 
Reimbursement by owner as condition of cancelation of lapse of time, mortgage barred by, as cloud entitling mort- 

tax sale and deed because taxes had been paid prior to the gagor to affirmative relief, 164 A.L.R. 1393. 

sale, 26 A.L.R. 629. Contract for joint, mutual, and reciprocal wills, protec- 
Return of payments as condition of cancelation of land tion of rights of parties under, 169 A.L.R. 53. 

contract as cloud on title, 35 A.L.R. 274. Fences as factor in fixing location of boundary line - 
Fraud as affecting right of one not in possession to modern cases, 7 A.L.R.4th 53. 


maintain suit to remove cloud on title, 36 A.L.R. 698. 74 C.J.S. Quieting Title §§ 1, 95. 


42-6-2. Complaint; parties; unknown claimants. | 


The plaintiff must file his complaint in the district court, setting forth the nature and extent of 
his estate and describing the premises as accurately as may be, and averring that he is credibly 
informed and believes that the defendant makes some claim adverse to the estate of the plaintiff, 
and praying for the establishment of the plaintiff's estate against such adverse claims, and that 
the defendant be barred and forever estopped from having or claiming any lien upon or any right 
or title to the premises, adverse to the plaintiff, and that plaintiff's title thereto be forever quieted 
and set at rest. Any or all persons whom the plaintiff alleges in his complaint he is informed and 
believes make claim adverse to the estate of the plaintiff, the unknown heirs of any deceased per- 
son whom plaintiff alleges in his complaint in his lifetime made claim adverse to the estate of the 
plaintiff, and all unknown persons claiming any lien, interest or title adverse to plaintiff, may be 
made parties defendant to said complaint by their names, as near as the same can be ascertained, 
such unknown heirs by the style of unknown heirs of such deceased person, and said unknown 
persons who may claim any lien, interest or title adverse to the plaintiff, by the name and style of 
unknown claimants of interest in the premises adverse to the plaintiff. When the plaintiff shall al- 
lege generally in his complaint that he has made due search and inquiry to ascertain whether any 
person whom he desires to name as party defendant in said cause is living or dead and is unable 
to ascertain with certainty whether such person is living or dead, such person and his unknown 
heirs may be made parties defendant to said complaint under the name and style of "(name of the 
party), if living, if deceased, the unknown heirs of (name of the party), deceased." Service of process 
and notice of said suit against all of such defendants shall be made as in other cases in conformity 
with the provisions of law and rules of court relating to the service of process. 


_ History: Trial Court Rule 105-2002; 1941 Comp., § 1(274); Code 1915, § 4388; Laws 1925, ch. 21, § 2, p. 32), 


§ 25-1302; 1953 Comp., § 22- 14-2; Laws 1973, ch. 199, as amended by Laws 1937, ch. 132, § 1, p. 387, and is iden- 

§ 1; 1977, oh! 150, § 1. tical therewith. The 1925 amendment of the statute added 

Compiler's notes, -— Trial Court Rule 105- 2002 the provisions concerning liens. The 1937 amendment to 

as amended supersedes Comp. Stat. 1929, § 105-2002 the statute added the third sentence and changed the 

(C,L.'1897, §:2685(274), as added by Laws 1907, ch. 107, fourth sentence which previously provided that service 
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should be made under the Code of Civil Procedure. In 
1973 the legislature enacted Trial Court Rule 105-2002 as 
Section 22-14-2 NMSA 19658. 

Cross references. — For real property deaceipttons 3 in 
pleading, see 47-1-46 NMSA 1978. 

For service of process, see Rule 1-004 NMRA. 

The 1977 amendment, effective April 1, 1977, deleted 
former Subsection B, relating to joinder of and service on 
spouses of defendants, and deleted the designation of the 
remainder of this section as Subsection A, 


ANNOTATIONS 


Complaint must recite facts sufficient to state 
cause of action, — A complaint which states that "the 
plaintiff by virtue of diverse deeds of conveyance, etc., 
from the grant of the Colony of Refugio and of long and 
continuous adverse possession under color of title, etc., 
are the owners in fee simple of the property described" is 
insufficient. It fails to state facts sufficient to constitute 
a cause of action. Oliver v. Enriquez, 1912-NMSC-022, 17 
N.M. 206, 124 P. 798. 

Use of statutory language in complaint, proper. 
— A complaint to quiet title to real estate in the lan- 
guage of the statute is sufficient. Lamport v. Tidwell, 
1937-NMSC-0938, 42 N.M. 12, 74 P.2d 69; Knabel v. Escu- 
dero, 1927-NMSC-032, 32 N.M. 311, 255 P. 633. 

Facts as to derivation of title not required. — 
Laws 1907, ch. 107, § 1 (274) Comp. Stat. 1929, § 105- 
2002, did not require a party to set forth any facts, as to 
the derivation of his title, but simply required a statement 
of the ultimate fact as to his ownership, and the interest 
he claimed. Oliver v. Enriquez, 1912-NMSC-022, 17 N.M. 
206, 124 P. 798. 

Complaint against assignee of tax sale certificate 
sufficient for quiet title. — Complaint against assignee 
of tax sale certificate seeking cancelation of the certifi- 
cate was sufficient as complaint to quiet title. Lamport v. 
Tidwell, 1937-NMSC-0938, 42 N.M. 12, 74 P.2d 69. 

Effect of omission of adverse possession claim is 
complaint. — Where complaint to quiet title was in the 
form prescribed by this section, without making mention of 
the fact plaintiff claimed title by adverse possession under 
the quitclaim deed the trial court did not err in permitting 
proof of adverse possession under such complaint. Lummus 
v. Brackin, 1955-NMSC-023, 59 N.M. 216; 281 P.2d 928, 

Unnecessary to repeat "unknown heirs of" before 
each individual name. — It is sufficient to use the follow- 
ing form to designate unknown heirs: "Unknown heirs of the 
following named deceased persons" followed by the names of 
any and all deceased persons whose unknown heirs are de- 
sired to be served and it is unnecessary to repeat the words 
"unknown heirs of" before each individual name. Thomas v. 
Meyers, 1948-NMSC-025, 52 N.M. 164, 193 P.2d 624. 

Proving estoppel. — Facts which establish estoppel in 
pais must ordinarily be pleaded, but this need not be done 
in suit to quiet title where the plaintiff does not set forth 
nor plead his precise claim of title, in which case estoppel 
may be proved under the general issue. Hoskins v. Tulley, 
1923-NMSC-085, 29 N.M. 173, 220 P. 1007, 

Neither judgment creditor, nor his assignee, can 
answer or counterclaim in a suit to quiet title. Security 
Inv. & Dev. Co, v, Capital,City Bank, 1917-NMSC-018, 22 
N.M, 469, 164 P, 829, 

Improper name of party renders action defective. 
— Action to quiet title to land within boundaries of land 
grant to town of Las Vegas, brought under Comp, Laws 
1897, $$ 4010, 4011, was defective where town of Las Ve- 
gas was not made a party by its proper name. Priest v, 
Trustees of Town of Las Vegas, 232 U.S, 604, 34 S. Ct. 443, 
58 L. Ed. 751 (1914), 

Effect of civil rule on joinder. — Joinder of a person 
in possession or of one whose interest may be ascertained 
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by ordinary diligence and inquiry so as to make possible 
a joinder by name, cannot be accomplished by joinder 
under the designation of "unknown claimant," in view 
of Rule 1-004 K(4) NMRA. Murray Hotel Co. v. Golding, 
1950-NMSC-014, 54 N.M. 149, 216 P.2d 364. > 

Provisions for service of process ‘strictly con- 
strued. — Provisions for the service of process upon 
unknown claimants by publication in actions to quiet 
title will be strictly construed, Priest v. Board of Trustees, 
1911-NMSC-072, 16 N.M. 692, 120 P. 894, aff'd, 232 US. 
604, 34 S. Ct. 443, 58 L. Ed. 751 (1914), 

Constructive service proper where names and 
addresses of defendants are not reasonably ascer- 
tainable. — In a collateral attack on a 1948 quiet title 
judgment in San Juan county, in which service of process 
was accomplished by publication in a weekly newspaper, 
and where the plaintiffs in the 1948 complaint alleged 
that after diligent search and inquiry, they had been un- 
able to learn or determine the names, places of residence, 
addresses and whereabouts of any unknown heirs of any 
deceased defendants or if any defendants were still liv- 
ing and residing in New Mexico, they’could not be located 
because they had secreted themselves so that personal 
service of process could not be effected, and where the 
return of service completed by the sheriff of San Juan 
county indicated that after diligent search and inquiry, 
any predecessors-in-interest could not be located and per- 
sonally served with process, the district court correctly 
found that the suit in this case constituted an improper 
collateral attack on the 1948 judgment quieting title in 
defendants’ predecessors-in-interest, because construc- 
tive notice given in the underlying case was sufficiently 
reasonably calculated under the circumstances as they 
existed in 1948; constructive service of process by publi- 
cation satisfies due process if the names and addresses 
of the defendants to be served are.not reasonably ascer- 
tainable. TH. McElvain Oil & Gas Lid. P'ship v. Benson- — 
Montin-Greer . Drilling Corp., 2017-NMSC-004, rev'g 
2015-NMCA-004, 340 P.3d 1277. 

Notice must comport with due process. — In order 
to comport with due process, quiet title plaintiffs must un- 
dertake a diligent and good faith effort to personally serve 
the necessary parties with process before attempting to 
serve process by constructive notice, which is not favored 
and is permissible only out of necessity. TH. McHlvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012. 

Equitable principles in quiet title action. — In 
quiet title action, where the evidence was insufficient 
to show that the complaining party was given sufficient 
notice that they were entitled to enforce their ownership 
rights, but delayed in asserting their rights or neglected to 
do.so, the district court erred in granting summary judg- 
ment based on equitable principles of laches, waiver and 
judicial estoppel. 77H. McElvain Oil & Gas Ltd. P'ship v. 
Benson-Montin-Greer Drilling Corp., 2015-NMCA-004, 
cert. granted, 2014-NMCERT-012. 

Where judgment quieting title to property im- 
proper. — In quiet title action, plaintiffs' constructive 


‘) service upon defendants, who had an ownership interest 


50 


in the property, failed to comply with. due process, and 
therefore, quiet title action was void as to defendants, 


where plaintiffs failed to undertake a diligent and good 
faith: effort to personally serve defendants by failing to 


either investigate evidence of the defendants’ location as 
required, or to fully apprise the district court of the de- 
fendants' state of residence which was revealed during 
transactions involving the property. TH. McElvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012, 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 65 Am, 


‘Jur. 2d Quieting Title §§ 69 to 78, 82 to 85, 96. 


74 O.J.8, Quieting Title §§ 50, 52 to 66, 70, 104, 114: 
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42-6-3 QUIETING TITLE 42-6-6 


42-6-3. [Numerous claimants; suit by committee. ] 


Whenever any number of persons, more than ten, hold or claim the title to any tract of land as 
tenants in common, coclaimants, joint tenants or coparceners holding and claiming such land by 
adverse possession or otherwise they may elect or appoint a committee from their number who 
shall be authorized to commence and maintain an action in the name of such committee for the 
benefit and to the use of the whole number of such persons against any person or persons claim- 
ing an adverse estate or interest therein for the purpose of determining such ease claim or of 
establishing their title, or of removing a cloud upon the same. 


History: Laws 1907, ch. 76, § 2; Code 1915, § 4389; Bracketed material. — The bracketed material was 
C.S. 1929, § 105-2008; 1941 Comp., § 25-1303; 1953 inserted by the compiler and is not part of the law, 
Comp., § 22-14-3, ’ 


42-6-4. [Committee may make contracts; binding effect.] 


The committee so appointed may make and execute all contracts which they deem necessary 
or requisite for the commencement and prosecution of said action and the same shall be binding 
upon all the persons who participate in the selection or appointment of said committee. 


History: Laws 1907, ch. 76, § 3; Code 1915, § 4390; Bracketed material. — The bracketed material was 
C.S. 1929, § 105-2004; 1941 Comp. + § 25- 1304; 1953 inserted by the compiler and is not part of the law. 
Comp., § 22-14-4, 


42-6-5. [Manner of appointment of committee; effect of appointment; 
persons not appointing committee made defendants; 
unknown claimants.] 


The appointment of such committee may be by an instrument or instruments in writing, ex- 
ecuted by the persons so holding or claiming such title and acknowledged as provided by law for 
acknowledgment of other interests affecting the title to real estate in this state, which instrument 
or instruments or certified copies thereof shall be filed at the time of commencement of such action 
in the office of the clerk of the district court of the district in which such tract of land is situate 
and the decree rendered therein shall recite the names of all such persons so participating in the 
selection of said committee and shall be binding upon all such persons as an adjudication of their 
interests in the tract of land involved. All persons claiming any interest or estate in such tract of 
land as tenants in common or otherwise who do not participate in the selection of such commit- 
tee, and all unknown claimants thereto may be made parties defendant to such action and process 
may be served upon them as in other civil actions. 


History: Laws 1907, ch. 76, § 4; Code 1915, § 4391; For service of process, see Rule 1-004 NMRA. 
C.S. 1929, § 105-2005; 1941 Comp., § 25-1305; 1953 For persons refusing to join as plaintiffs, made defen- 
Comp., § 22-14-5. dants, see Rule 1-019 A NMRA. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Cross references. — For acknowledgements, see 14- Am. Jur. 2d, A.L.R. and C.J.S. references. — 65,Am. 
14-1 NMSA 1978 et seq. Jur, 2d Quieting Title § 69. 


42-6-6. [Joinder of parties plaintiff. ] 


Any two or more persons claiming any estate or interest in lands under a common source of 
title, whether holding as tenants in common, joint tenants, coparceners or in severalty, may unite 
in an action against any person or persons claiming an adverse estate or interest therein, for the 
purpose of determining such adverse claim, or of establishing such common source of title or of 
removing a cloud upon the same. : | 
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42-6-7 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-6-9 


ANNOTATIONS, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 pos 
Jur. 2d Quieting Title §§ 69 to 78, 82. . 

Joinder of claims to separate parcels in suit to quiet 
title, or to remove cloud on, or to determine adverse claims 
of land, 118 A.L.R. 1400. 

74.C, J S. Quieting Title § 55. 


History: Laws 1907, ch. 76, § 5; Code 1915, §,4392; 
C.S. 1929, § 105-2006; 1941 Comp. . § 25-1806; 1953 
Comp., § 22-14-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For necessary joinder of parties, 
see Rule 1-019 NMRA. 

For permissive joinder of parties, see Rule 1-020 NMRA. 


42-6-7. [Disclaimer; costs; default. ] 


If the defendant, or any of them, shall appear and disclaim all right and title adverse to the 
plaintiff, he shall recover his costs, and in all other cases the costs shall be in the discretion of the 
court. If the defendant or any one of them fails to appear and answer, the court may render decree 
against such defendant so failing to appear in accordance with the prayer of the bill of complaint, 


or such other decree in the premises as to the court shall appear meet and proper. 


History: C.L. 1897, § 2685 (275), added by Laws 1907, 
ch. 107, § 1 (275); Code 1915, § 4393; C.S, 1929, § 105- 
2007; 1941 Comp., § 25-1307; 1953 Comp., § 22-14-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For payment of costs, see 39- 2- 2 
NMSA 1978 et seq. 

For recovery of costs in clearing title where mortgage 
not released, see 48-7-5 NMSA 1978. 

For default, see Rule 1-055 NMRA. 


ANNOTATIONS 


Pleading which denies jurisdiction facts, title, . 


etc., not disclaimer. — A pleading by defendant in a suit 
to quiet title to land is not a disclaimer where it denies 
jurisdictional facts, denies plaintiff's title, prays for gen- 
eral relief, and does not entitle defendant to dismissal and 
cost. Corman v. Cree, 100 F.2d 486 (10th Cir, 1938). 
Effect of community property. — While plaintiff 
out of possession may maintain suit in federal court to 
quiet title against defendant out of possession, in such 
action against husband and wife, she is not entitled to 


42-6-8. [Mines deemed real estate. ] 


a dismissal with costs on ground that her answer was a 
disclaimer, where husband asserted claim to life interest 
in land acquired through coverture, for this constituted it 
community property, in which wife had a present vested 
interest equal to her husband. Corman v. Cree, 100 F.2d 
486 (10th Cir. 1938). 

When awarding of costs within court's discretion. 
— Under this section, if it is not contended that the defen- 
dant's disclaimed, the awarding of costs is in the discre- 
tion of the trial court. Hughes v. West, 1967-NMSC-181, 78 
N.M. 281, 430 P.2d 778. 

Costs awarded in case of fraudulent claim. — In an 
action to quiet title to property, where a claim was based 
upon a document expressly found to have been forged by 
defendant, the trial court's order denying an award of 
costs for plaintiff's expert witness and imposition of sanc- 
tions against. defendant was reversed.and remanded for 
reconsideration. Martinez v. Martinez, 1997-NMCA-096, 
123 N.M. 816, 945 P.2d 1034. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur, 2d Quieting Title §§ 89, 93. 

74 C.J.S. Quieting Title 88 95, 104, 110 to 112, 114, 


For the purposes of'this article at for all other purposes, mines shall be deemed and (sleet to 


be real estate. 


History: C.L. 1897, § 2685 (277), added by Laws 
1907, ch. 107, § 1 (277); Code 1915, § 4395; C.S, 1929, 
§ 105-2009; 1941 Comp., § 25-1308; 1953 Comp., § 22- 
14-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "this article" were 
substituted for the words "this act" by the 1915 Code 


42-6-9. [Equitable procedure.] 


compilers and refer to art. 20 of ch. 88 of the 1915 Code 
now.compiled as 42-6-1, 42-6-3 to 42-6-11 NMSA 1978, : 


ANNOTATIONS — 


Am. Jur. 2d, A.L.R. and C.J.S, risfewen des: — 65 a 
Jur, 2d Quieting Title §§ 19, 81. 


The action contemplated by this article shall be conducted as other ncHibtteh by equitable pro- 


ceedings under the rules of chancery. 


History: C.L. 1897, § 2685 (276), added by Laws 
1907, ch, 107, § 1 (276); Code 1915, § 4894; C.S, 1929, 
§ 105-2008; 1941 Comp., § 25-1309; 1953 Comp., § 22- 
14-9, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ° 

Compiler's notes. — The New Mexico Rules of Civil 
Procedure for the District Courts now govern "all suits of 
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42-6-10 


a civil nature whether cognizable as cases at law or in,eq- 
uity, except in special statutory and summary proceedings 
where existing Rules are inconsistent" therewith. Rule 1- 
001 NMRA. Only one form of action is provided for, "civil 
action". Rule 1-002 NMRA. 

The words "this: article" were substituted for the words 
"this act" by the 1915,Code compilers and refer to art. 20 
of ch. 88 of the 1915 Code now compiled as 42-6+1, 42-6. 3 
to 42-6-11 NMSA 1978, , 


ANNOTATION 


Effect of pendency of quiet title action on federal 
claim, — A federal claim for deed cancellation need not 
be dismissed because of the pendency of a quiet title claim 
in the state action, and as this section provides that quiet 
title actions are equitable, each action may be labeled 
as in personam, Miller v, Miller, 423 F.2d 145 (10th Cir. 
1970). 

When court. lacks jurisdiction to try case in eq- 
uity. — The court is without jurisdiction to try the case in 


equity when the answer sets up title, possession and the. 


right to possession, since there is adequate remedy at law. 
Pankey v, Ortiz, 1921-NMSC-007, 26 N.M. 575, 195 P. 906 
(decided under former law). 

Constructive service proper where names and 
addresses of defendants are not reasonably ascer- 
tainable, — In a collateral attack: on a 1948 quiet title 
judgment in San Juan county, in which service of process 
was accomplished by publication in a weekly newspaper, 
and where the plaintiffs in the 1948 complaint alleged 
that after diligent search and inquiry, they had been un- 


able to learn or determine the names, places of residence, 


addresses and whereabouts of any unknown heirs of any 
deceased defendants or if any defendants were still liv- 
ing and residing in New Mexico, they could not be located 
because they had secreted themselves so that personal 
service of process could not be effected, and where the 
return of service completed by the Sheriff of San Juan 


QUIETING TITLE 


42-6-10 


any predecessors-in-interest could not be located and per- 
sonally served with process, the district court correctly 
found that the suit in this case constituted an improper 
collateral attack on the 1948 judgment quieting title in 
defendants' predecessors-in-interest, because construc- 
tive notice given in the underlying case was sufficiently 
reasonably calculated under the circumstances as. they 
existed in 1948; constructive service of process by publi- 
cation satisfies due process if the names and addresses 
of the defendants to be served are not. reasonably ascer- 
tainable. TH. McEHlvain Oil & Gas Ltd. P'ship v. Benson- 
Montin-Greer Drilling Corp., 2017-NMSC-004, — rev'g 
2015-NMCA-004, 340 P.8d 1277. 

Equitable principles in quiet title action. — In 
quiet title action, where the evidence was insufficient 
to show that the complaining party was given sufficient 
notice that they were entitled to enforce their ownership 
rights, but delayed in asserting their rights or neglected to 
do so, the district court erred in granting summary judg- 


_ment based on equitable principles of laches, waiver and 


judicial estoppel. TH, McHivain Oil & Gas Ltd. P'ship v. 
Benson-Montin-Greer Drilling Corp., 2015-NMCA-004, 
cert, granted, 2014-NMCERT-012, . 

Where judgment quieting title to property im- 
proper. — — In quiet title action, plaintiffs!) constructive 
service.upon defendants, who had an ownership interest 


in the property, failed to comply with due process, and 
‘therefore, quiet title action was void as to defendants, 


where plaintiffs failed to undertake a diligent and good 
faith effort to personally serve defendants by failing to 
either investigate evidence of the defendants’ location as 
required, or to fully apprise the district court of the de- 
fendants' state of residence which was revealed during 
transactions involving the property. T.-H. McElvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur, 2d Quieting, Title §§ 2,4, 14, 29, 36, 54, 83, 91. 

74 C.J.8, Quieting. Title 88 = 3 to 6, 8,.59, 60,70, 75,.76. 


county indicated that after diligent search and inquiry, 


42-6-10. [Attorneys' fees payable in land; suit by attorney; eee 
in other actions; partition. ] 


Whenever any attorney-at-law performs any legal services for the plaintiff, at the request or in- 
stance of any person interested in lands or land claims, or any part thereof, in any court which may 
be held.in this state, either federal or state, for the purpose of confirming, quieting or establishing 
the title of any tract of land and it shall be agreed or it has been agreed, between such attorney 
and-such person so interested, that such attorney shall represent the plaintiff and receive for such 
services any part or portion of such land, such attorney may directly institute suit against all the 
owners of such tract of land, known or unknown, to establish his right and title in him under said 
agreement to the part or portion of such land agreed to be paid to him for his services; or he may in 
any suit brought to quiet the title to such tract of land or any part thereof, thereafter, or to parti- 
tion the same, or both, intervene and set'up his claim therein for the part of such land so agreed 
to be paid him for his services, and it shall be the duty of the court in all such cases to decide in 
such suit or intervention, and if it be found that there was such an agreement, made by such per- 
son owning or interested in such lands, or any part thereof, and acting in whole or in part for the 
plaintiff or any of them, and also that the services were worth, according to the usual charges in 
this state for such service, at the time they were rendered, or agreed to be rendered, the amount 
so agreed to be paid for the same to adjudge or decree the amount so agreed to be paid for such 
services out of the lands involved in the suit or proceedings, as his property. And the same may 
be partitioned or set apart to him, in any partition suit then pending, or which may thereafter be 
pending; or if the court should find that the amount so agreed to be paid exceeds the value of the 
services in this state at the time they were rendered or contracted for, then the court shall allow 


53 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-6-11 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-6-12 


or adjudge or decree to such attorney an amount of such land as compensation for his services as 
will be reasonable as ‘aforesaid. 


History: Laws 1909, ch. 120, § 5; Code 1915, § 4396; that invokes original jurisdiction. Thurman v. Grimes, 


C.S. 1929, § 105-2010; 1941 Comp., § 25-1310; 1953 1931-NMSC-035, 35 N.M. 498, 1 P.2d 972. 

Comp., § 22-14-10. Am. Jur, 2d, A.L.R. and C.J.S. references. — 65 Am. 
Bracketed material. — The bracketed material was Jur. 2d Quieting Title §§ 71, 84,93. — 

inserted by the compiler and is not part of the law. Excessiveness or adequacy of attorneys' fees in matters 
Cross references, — For partition, see 42-5-1 NMSA involving real estate - modern cases, 10 A.L.R.5th 448. 

1978 et seq. 74 O.J.S. Quieting Title §§ 6, 29, 57, 83, 95, 96, 99, 111. 
For intervention, see Rule 1-024 A NMRA. 

ANNOTATIONS 


Supreme court may not consider construc- 
tion of attorney's contract for compensation since 


42-6-11. [Joint owners; share in expenses of suit; lien on property of 
| co-owners; interest; no exemption. | 


Whenever any joint owner of real estate, whether claimed by private land grant or otherwise, 
shall bring suit to establish the title thereto in any court for the benefit of himself and other own- 
ers of such real estate, and such suit shall be favorably determined, then in that case:the just and 
reasonable expenses incurred in the prosecution of such suits, including reasonable attorney's 
fees, actually expended by him, shall be and remain a charge against the real property so affected 
of such co-owners, with lien in proportion to the several amounts of land claimed by each, and such 
proportionate charge shall be collected, with interest at the rate of twelve percent per annum addi- 
tional, as a charge or lien upon the real property of such co-owners which was beneficially affected 
by such suit, and none of such real estate so beneficially affected shall be exempt from said charge 
or lien by virtue of any execution or forced sale exemption law in force in this state. 


History: Laws 1893, ch. 37, § 1; C.L. 1897, § 2186; ANNOTATIONS 


Code 1915, § 4897; C.S. 1929, § 105-2011; 1941 Co ,} 
§ 25-1311; Hts Comp., § aude 11. me Request to award attorney fees denied. Landskro- 


Bracketed material. — The bracketed material was ner v. McClure, 1988-NMSC-091, 107 N.M. 773, 765 P.2d 
inserted by the compiler and is not part of the law. 189. 


42-6-12. [Consent of state in quiet title and foreclosure suits. ] 


Upon the conditions herein prescribed for the protection of the state of New Mexico, the consent 
of the state is given to be named a party in any suit which is now pending or which may hereafter 
be brought in any court of competent jurisdiction of the state to quiet title to or for the foreclosure 
of a mortgage or other lien upon real estate or personal property, for the purpose of securing an 
adjudication touching any mortgage or other lien eri state may have or claim on the Gremusss or 
personal property involved. 


History: 1941 Comp., § 25-1312, enacted by Laws Limited waiver of immunity does not include 


1947, ch, 150, § 1; 1953 Comp., § 22-14-12. actions to quiet title. — In consolidated cases where 
plaintiffs filed complaints to quiet title to real property, 
ANNOTATIONS and named defendants, each a political subdivision of the 
“Purpose of section, — This section was enacted for the state, as parties who may claim an adverse interest in the 
limited purpose of aiding a mortgagee who discovers that respective properties, and where defendants filed motions 
the state has acquired an interest in the mortgaged prop- to dismiss, claiming that 42-11-1 NMSA 1978 prohibited 
erty and is unable to pass a marketable title to the pur- naming defendants as parties in an action to quiet title 
chaser at a foreclosure sale unless the state can be joined because they were political subdivisions of the state, the 
in the foreclosure suit. Maes v. Old Lincoln Cnty. Mem. court of appeals properly ordered dismissal of the actions, 
Comm Cae 1958-NMSC-115, 64 N.M. 475, 330 P.2d 556. . because in enacting 42-11-1 NMSA 1978, the legislature 
No omnibus legislative consent to sue state. — intended to grant broad immunity to the state and its po- 
The supreme court finds no omnibus legislative consent litical subdivisions, and although this section provides a 
to bring suit against the state to quiet title. Maes v, Old limited waiver of sovereign immunity, it does not include 
Lincoln Cnty. Mem. Comm'n, 1958-NMSC-115, 64 N.M. actions to quiet title. Nash v. Board of Cnty. Comm'rs of 
475, 330 P.2d 556. Catron Cnty., 2021-NMSC-005, aff'g 2019-NMCA-044, 
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42-6-13 QUIETING TITLE 42-6-14 


Waiver of immunity does not authorize quiet title be joined in the foreclosure suit does not provide a statu- 
suits under the circumstances of this case. — Where, tory exception to the counties’ immunity. Belen Consol. 
in two separate quiet title lawsuits, plaintiffs named the Sch. Dist. v. Valencia Cty. and Nash v. Bd. of Cty. Comm'rs, 
county of Valencia and the board of county commission- 2019-NMCA-044, cert. granted. 
ers of Catron county as parties who claimed or may claim Section does not statutorily create sovereign 
an interest in the subject properties, and where the coun- immunity in quiet title actions against the state, as 
ties responded by filing motions to dismiss on the ground there are presently in New Mexico no conditions or cir- 
that 42-11-1 NMSA 1978 provided them with immunity cumstances that could rationally support the doctrine of 
and barred the lawsuits, the New Mexico court of appeals sovereign immunity. Brosseau v. N.M. State Hwy. Dep't, 
held that 42-11-1 NMSA 1978 controls and acts as a bar to 1978-NMSC-098, 92 N.M. 328, 587 P.2d 1389 (decided be- 
quiet title suits against the state and its political subdivi- fore enactment of Section 42-11-1 NMSA 1978), 
sions unless specifically authorized by law, and that this State armory board, as agency of state, is immune 
section's limited purpose of aiding a mortgagee where the from suit to quiet title to property city had leased to board 
state has acquired an interest in the mortgaged property before city filed certificate of abandonment of property for 
and the mortgagee is unable to pass marketable title to purpose for which it had been condemned. Nevares v. State 


the purchaser at a foreclosure sale unless the state can Armory Bd., 1969-NMSC-144, 81 N.M. 268, 466 P.2d 114. 


42-6-13. Method of service on state; answer. 


Service upon the state shall be made by serving the process of the court, with a copy of the com- 
plaint, upon the attorney general of the state and the state agency involved in the action. The com- 
plaint shall set forth with particularity the nature of the interest or lien of the state on the property. 
The attorney general and the state agency shall have thirty days after service as above provided, or 
such further time as the court may allow, within which to serve an answer or other pleading. 


History: 1941 Comp., § 25-1313, enacted by Laws ANNOTATIONS 
1947, ch. 150, § 2; 1953 Comp., § 22-14-13; Laws 1969 
shedlighly1070loh24j¢1. 7 : een ts Am. Jur, 2d, A.L.R. and C.J.8. references. — 62B Am. 


Jur. 2d Process § 157; 65 Am, Jur. 2d Quieting Title § 75, 
74 C.J.S, Quieting Title § 50. 


42-6-14. Judicial sale; alternative remedies. 


A. Except as provided in Subsection B or C of this section, a judicial sale made in pursuance 
of a judgment in a suit in which the state is a party, to quiet title to or to foreclose a mortgage 
or other lien upon real estate or personal property, shall have the same effect respecting the dis- 
charge of the property from liens and encumbrances held by the state as may be provided with 
respect to such matters by law as to all other persons. 

B. A sale to satisfy a lien inferior to one of the state shall be made subject to and without dis- 
turbing the lien of the state, unless the state consents that the property may be sold free of its 
mortgage or lien and the proceeds divided as the parties may be entitled. 

C. Where a sale of real estate is made to satisfy a lien prior to that of the state, the state shall 
have one month from the date of sale within which to redeem, but the district court, upon a show- 
ing of good cause that redemption will be effected, may increase the redemption period to not more 
than nine months. 

D. In any case where the debt owing the state is due, the state may ask, by way of affirmative 
relief, for the foreclosure of its own lien or mortgage. 

E. In any case where property is sold to satisfy a first mortgage or first lien held by the state, 
the state may bid at the sale a sum not exceeding the amount of its claim with expenses of sale, as 
may be directed by the head of the agency of the state that has charge of the administration of the 
laws in respect of which the claim of the state arises. 


History: 1941 Comp., § 25-1814, enacted by Laws || in which the state may exercise its right of redemption 
1947, ch. 150, § 8; 1953 Comp., § 22-14-14; 2011, ch. © from nine months to one month, and permitted the court 
171, § 1. to increase the redemption period to nine months upon a 

Bracketed material. — The bracketed material was showing of good cause that the state will exercise its right 
inserted by the compiler and is not part of the law. of redemption. 


The 2011 amendment, effective June 17, 2011, in Sub- 


section A, clarified the existing language of the statute, ANNOTATIONS 

which provided that a judicial sale discharges the inter- Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
est of the state in the same manner as it discharges all Jur, 2d Quieting Title §§ 30, 31. fy te 

other interests; and in Subsection C, decreased the period 74 CuJ.S, Quieting Title §§ 21, 76, 84, 106. 
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42-6-15 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-6-17 


42-6-15. [Release of lien held by state. | : a 


If any person shall have a lien upon any real or personal property, ally filed of record in the 
county in which the property is located and a junior lien (other than a lien for any tax) in favor of 
the state attaches to such property, such person may make a written request to the officer of the 
state charged with the administration of the laws in respect of which the lien of the state arises, 
to have the same extinguished. If, after appropriate investigation, it appears to, such officer that 
the proceeds from the sale of the property would be insufficient to satisfy, in whole or in part, the 
lien of the state, or that the claim of the state has been satisfied, or by lapse of time or otherwise, 
has become unenforceable, such officer shall so report to the attorney general, who thereupon may 
issue a certificate of release which shall operate to release the property from such lien. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. _ ait 
C.J.S. Quieting Title $§ 101, 102, 105. 


History: 1941 Comp., § 25-1315, enacted by Laws 
1947, ch. 150, § 4; 1953 Comp,, § 22-14-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


42-6-16. [State exempt from payment of costs or money judgment.] 


No judgment for costs or other money judgment shall be rendered against the state in any suit 
or proceeding which may be instituted under the provisions of this act [42-6-12 to 42-6-16 NMSA 
1978]. Nor shall the state be or become liable for the payment of the costs of any such suit or pro- 
ceeding or any part thereof. 


Bracketed material. — The bracketed material was 


History: 1941 Comp., § 25-1316, enacted by Laws 
' inserted by the compiler and is not part of the law. 


1947, ch. 150, § 5; 1958 Comp., § 22-14-16, 


42-6-17. Effect of decree against state. 


A decree quieting title against the state is effective only against a claim, interest or lien of the 
state that has been set forth in the pleading served upon the state with sufficient factual detail.to 
give the state reasonable notice of the basis of the claim, interest or lien sought to be quieted; pro- 
vided, however, that service of a copy of the complaint on the state tax commission [property tax 
division of the taxation and revenue department], identifying the land, and setting out all delin- 
quent taxes shown on the county tax rolls, pertaining to such land, shall be deemed sufficient no- 
tice to the state of all claims of the state arising out of delinquent ad valorem taxes or unrecorded 
instruments of title and any decree quieting title against the state shall be effective to cut off any 
claim arising from such unrecorded instrument of title or claim for unpaid taxes. 


History: 1958 Comp., § 22-14-17, enacted by Laws 
1965, ch. 176, § 1; 1969, ch. 111, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. The 
state tax commission was abolished by Laws 1970, ch. 31, 
§ 22. The 1970 act, now repealed, created the property ap- 
praisal department, to which the powers and duties of the 
state tax commission were transferred. Laws 1978, ch. 
258, § 3 created the property tax department, to which the 
property, records and appropriations of the property ap- 
praisal department were transferred. Laws 1977, ch, 249, 


§ 5 abolished the property tax department, while Laws 
1977, ch, 249, § 4 created the taxation and revenue de- 
partment, consisting of the revenue division, the property 
tax division and the oil and gas accounting division. See 
7-2-2 and 9-11-4 NMSA 1978. 


ANNOTATIONS _ 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur, 2d Quieting Title §§ 10, 24,65, 87 to 92. | 
74 C.J.S, Quieting Title §§ 96, 103 to 108. 


ARTICLE 7 


Specific Performance 


Sec. 
42-7-1. Contracts for sale of ime, estate; venue of action. 
42-7-2. Service by publication. 


Sec. . 
42-7-3. Affidavit for service by publication. 
42-7-4, Effect of decree; compelling conveyance. 
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42-7-1 


SPECIFIC PERFORMANCE 


42-7-1 


42-7-1. [Contracts for sale of real estate; venue of action.] 


An action to compel the specific performance of a contract of sale of real estate may be brought in 
the county where the defendants or any of them reside; but if any of the defendants are nonresidents 
of the state, it shall be brought in the county where the real estate or some part thereof is situated. 


History: Laws 1933, ch. 9, § 1; 1941 Comp., § 25- 
1601; 1953 Comp., § 22-18-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For real property descriptions in 
pleading, see 47-1-46 NMSA 1978. 


ANNOTATIONS 


Statute of frauds. — Where sellers verbally agreed to 
sell a tract of land to buyers for a home site; in reliance on 
the agreement, buyers cashed IRA and 401-K retirement 
plans at a substantial penalty; with the consent of the sell- 
ers, buyers went into possession of the land, purchased a 
double-wide mobile home and moved the home onto the 
land, erected valuable temporary and permanent improve- 
ments on the land, and landscaped the property; and buy- 
ers spent approximately $85,000 in purchasing the home 
and making improvements, the buyers' actions were suf- 
ficient part performance in reliance on the oral agreement 
to take the contract outside the statute of frauds. Beaver 
v. Brumlow, 2010-NMCA-033, 148 N.M. 172, 231 P.3d 628. 

Court has jurisdiction to set purchase price. 
Where sellers verbally agreed to sell a tract of land to 
buyers for a home site and the parties did not determine 
the purchase price of the land, it was within the equitable 
jurisdiction of the district court to set the purchase price 
at the fair market value as determined by an objective ap- 
praiser. Beaver v. Brumlow, 2010-NMCA-033, 148 N.M. 
172, 231 P.3d 628. 

Specific performance in payment for services not 
liberally applied. — While the rule allowing specific per- 
formance of contracts to convey property in payment for 
services, even exceptional and extraordinary in character, 
is not to be lightly, or too liberally, applied, there are many 
circumstances where the value of the services cannot be 
fairly and reasonably measured in dollars, and where it 
was never intended that they should be, and in such cases 
a judgment for specific performance should stand. In re Mc- 
Gee's Estate, 1942-NMSC-024, 46 N.M. 256, 127 P.2d 239. 

When real estate binder incapable of specific 
performance. — A real estate binder uncertain and in- 
definite as to the maturity of the deferred balance is inca- 
pable of specific performance. Edward H. Snow Dev. Co. 
v. Omsheer, 1956-NMSC-119, 62 N.M. 113, 305 P.2d 727. 

Inappropriate allegations do not entitle plaintiff 
to suit for specific performance. — When the sub- 
stance of a judgment is necessarily an adjudication that 
appellee is the owner of an undivided one-eighth interest 
in real estate, this judgment cannot be changed by calling 
the interest in real estate a debt which is secured by a lien 
on the whole lease or by a suit for specific performance 
even though there might have been such a suit if plain- 
tiffs petition had disclosed appropriate allegations. Heath 
v. Gray, 1954-NMSC-087, 58 N.M. 665, 274 P.2d 620. 

Allegations that complainant has performed. — It 
is well established that a complainant in a suit for spe- 
cific performance must allege that he has performed his 
part of the contract or that he is ready, able and willing 
to perform it. A vendor complainant in such a proceeding 
must by his pleading show not only that he has a legally 
enforceable contract but that he has complied therewith 
by performing or offering to perform. Hilger v. Cotter, 
1966-NMSC-016, 75 N.M. 699, 410 P.2d 411. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d Specific Performance §§ 112 to 151, 180 to 184. 


Both realty and tangible personalty, as specific perfor- 
mance of contract for sale of, 152 A.L.R. 16. 
Contract to sell land not signed by all landowners, 154 


, ALR. 768. 
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Specific performance of land contract where vendor will be 
compelled to incur expense in clearing title, 171 A.L.R. 1299, 

Specific performance of option for renewal of lease of 
real property, 173 A.L.R. 1169. 

Improvement of property by owner after execution of 
contract as affecting purchaser's right to specific perfor- 
mance, 174 A.L.R. 699, 

Change of conditions after execution of contract or op- 
tion for sale of real property as affecting right to specific 
performance, 11 A.L.R.2d 390. 

Parties to action for specific performance of contract for 
conveyance of realty after death of party to the contract, 
43 A.L.R.2d 938. 

Validity, construction and effect.of contract option, or 
provision for repurchase by vendor, 44 A.L.R.2d 342. 

Indefiniteness as precluding specific performance of 
contract for sale or exchange of real estate failing to spec- 
ify time for giving of possession, 56 A.L.R.2d 1274. 

Uncertainty as to terms of mortgage or of accompanying 
note or bond contemplated by real estate sales contract as 
affecting right to specific performance, 60'A.L.R.2d 251. 

Venue of action for specific performance of contract per- 
taining to real property, 63 A.L.R.2d 456. 

Time specified in real estate contract for giving notice of 
exercise of option. to purchase, effect of, 72 A.L.R.2d 1127. 

Effect of provision in real-estate option or land sale con- 
tract making the contract subject to zoning. or rezoning of 
the property, 76 A.L.R.2d 1195. 

Necessity and sufficiency of allegation, in a suit for spe- 
cific performance on a contract for the sale of land, as to 
the adequacy of the consideration or as to the fairness of 
the contract, 100 A.L.R.2d 551. 

Requisite definiteness of provision in contract for sale 
or lease of land, that vendor or landlord will subordinate 
his interest to permit other party to obtain financing, 26 
A.L.R.3d 855. 

Marketability of title as affected by lien dischargeable 
only out of funds to be received from purchaser at closing, 
53 A.L.R.3d 678. 

Specific performance of land contract notwithstanding 
failure of vendee to make required payments on time, 55 
A.L.R.3d 10. 

Validity of governmental borrowing or expenditure for 
purposes of acquiring, maintaining or improving stadium 
for use of professional athletic team, 67 A.L.R.3d 1186. ' 

Lessee's first privilege option to purchase or terms of 
similar import as requiring existence of prior offer from 
third party, 76 A.L.R.3d 1139. 

Specific performance of agreement for sale of private 
franchise, 82. A.L.R.3d 1102. 

Exceptions to rule that oral gifts of land are unenforce- 
able under statute of frauds, 88 A.L.R.3d 1294. 

Check given in land transaction as sufficient writing to 
satisfy statute of frauds, 9 A.L.R.4th 1009. 

Special or consequential damages recoverable, on ac- 
count of delay in delivering possession, by purchaser 
of real property awarded specific performance, 11 
A.L.R.4th 891. 

Option to purchase real property as affected by option- 
or's receipt of offer for, or sale of, larger tract which in- 
cludes the optioned parcel, 34 A.L.R.4th 1217. 
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42-7-2 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-7-4 


Excessiveness or adequacy of attorneys’ fees in matters Treatment, under Federal Juvenile Delinquency Act (18 
involving real estate - modern cases, 10 A.L.R.5th 448. USCS 8§ 5031-5042), of juvenile alleged to have violated 
Illegality as basis for denying remedy of specific perfor- _. law of United States, 1387 A.L.R. Fed. 481. 
mance for breach of contract, 58 A.L.R.5th 387. 81 C.J.S. Specific Performance §§ 75 to 79; 81A CIS. 


Specific Performance § 131, 


42-7-2. [Service by publication.] 


Service by publication may be had in all actions brought under Section 1 [42-7-1 NMSA 1978] 
of this act when it is made to appear by affidavit that any defendant is a nonresident of the state. 


‘History: Laws 1933, ch. 9, § 2; 1941 Comp.,.§ 25- Constructive service on nonresident, 93 A.L.R. 621, 173 
1602; 1953 Comp., § 22-18-2, A.L.R, 985. 
Bracketed material. — The bracketed material was 81A C.J.S. Specific Performance § 146, 
inserted by the compiler and is not part of the law. : 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 62B 
Am. Jur. 2d Process § 158; 71 Am. Jur. 2d Specific Perfor- 
mance § 186. 


42-7-3. [Affidavit for service by publication. | 


Before service can be made by publication an affidavit must be filed i in or yea showing the 
cause to be one for the specific performance of a contract for the sale of real estate, and that the de- 
fendant to be served with process is a nonresident of the state, and it being shown to the satisfaction 
of the court that the defendant is in fact a nonresident, the court shall order service by publication. 


History: Laws 1933, ch. 9, § 3; 1941 Comp., § 25- ANNOTATIONS 


1603; 1953 Comp., § 22-18-3. ‘. 
Bracketed material: — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
inserted by the compiler and is‘not part of the law. Jur. 2d Specific Performance § 186. 
Cross references. — For service by publication, see Treatment, under Federal Juvenile Delinquency Act (18 
Rule 1-004H NMRA. USCS 8§ 5031-5042), of juvenile alleged to have violated 


law of United States, 187 A.L,R. Fed. 481. 


42-7-4, [Effect of decree; Roinpelling conveyance. | 


Whenever in an action under the provisions of this act [42-7-1 to 42-7-4 N MSA 1978] a decree of 
specific performance is made it shall act upon the land itself and the court may compel a convey- 
ance of the real estate by attachment or appoint a commission to make the conveyance. 


History: Laws 1933, ch. 9, § 4; 1941 Comp., § 25- reasonable certainty is all that is required, Whattey v, Col- 


1604; 1953 Comp,., § 22-18-4. cott, 1956-NMSC-100, 61 N.M, 455, 302 P.2d 514. 
Bracketed material. — The bracketed material was Am, Jur. 2d, A.L. R. and C.J,S. ‘references. LAE. 
inserted by the compiler and is not part of the law. Jur. 2d Snpcitic Performance §§ 221 to 226, 
Cross references. — For enforcement of judgment for Awarding damages for delay, 95 A.L.R, 228. 


specific acts, see Rule 1-070 NMRA. Depreciation in value of property itself, or in its mar- 
' ket price or value, subsequent to defendant! s fault, right 


ANNOTATIONS of one seeking specific performance to recover as damages 
Absolute certainty in contract not required to amount measured by, 105 A.L.R. 1421, 
support decree. atewnate a eontiaee:46 aver real Treatment, under Federal Juvenile Delinquency Act (18 
estate must be definite and certain before it will be’en- USCS §§ 5031-5042), of juvenile alleged to have violated 
forced, absolute certainty in a’ contract is not required law of United States, 137 A.L.R, Fed, 481. 
in order to support a decree of specific performance; 814 C.J.S. Specific Performance §§ 199, 200, 208, 215 


to 219, 
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42-8-1 


REPLEVIN | 


42-8-1 


ARTICLE 8 


Replevin 

Sec; BoB Sec, 
42-8-1. Right of action; purpose of remedy. 42-8-12, Property not returned and, accepted; collection 
42-8-2. Cross-replevin; property in hands of officer. of value. 
42-8-3. Replevin against officer; authorization; addi- 42-8-13. Officer damnified; suit on bond. 

tional affidavit; third party may, intervene 42-8-14.. Defendant may sue on bond in name of officer. 

and give forthcoming bond. 42-8-15. Liability of sheriff for failure to take sufficient 

42-8-4. Remedy against corporation same as against in- bond from plaintiff. 
; dividual, ‘ K BS sub on 42-8-16. Form of affidavit, 
42-8-5, Affidavit. 42-8-17, Form of bond. 
42-8-6. Replevin bond; when filed; parties; conditions, 42-8-18. Approval of bond; issuance of writ. 
42-8-7... Procedure for waiver of affidavit, and bond; elec- 42-8-19,. Motion to dissolve; damages. 

tion to take value of property or its return. 42-8-20. Docketing; proceedings in district court. 
42-8-8, Requiring additional security. 42-8-21...Defendant may keep property on giving forth- 
42-8-9. Replevin against sheriff. coming bond; time; parties; condition. 
42-8-10.. Manner of executing writ. 42-8-22.. Forthcoming bond; approval; return with writ to 


42-8-11. Judgment against plaintiff and sureties; value 
plus damages; option of defendant. 


district court; additional security; sheriff's 
bee 


42-8-1. [Right of action; purpose of remedy.] 


Any person having a right to the immediate possession of any goods or chattels, wrongfully 
taken or wrongfully detained, may bring an action of replevin for the recovery thereof Tat for: gam: 
ages sustained by reason of the unjust caption or detention thereof. 


History: C.L, 1897, § 2685 (228), added by Laws 
1907, ch. 107, § 1 (228); Code 1915, § 4340; C.S. 1929, 
§ 105-1701; 1941 Comp., § 25-1501; 1958 Comp.  § 22- 
17-1. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Constitutionality. — The New Mexico replevin stat- 
utes allow property to be seized without giving the pos- 
sessor, any possessor, any prior notice or opportunity for 
hearing. These prejudgment replevin provisions are un- 
constitutional under the Due Process Clause of the Four- 
teenth Amendment insofar as they deny the right to an 
opportunity to be heard before chattels are taken from 
their possessor. Sena v. Montoya, 346 F. Supp. 5 (D.N.M, 
1972); see Fuentes v. Shevin, 407 U.S. 67, 92.8, Ct. 1983, 32 
L. Ed. 2d 556 (1972). : 

New Mexico's present replevin statutes comply with due 
process standards established by United States supreme 
court in Mitchell v. W.T: Grant Co., 416 U.S. 600, 94 S. Ct. 
1895, 40 L. Ed. 2d 406 (1974), and are therefore constitu- 
tional. First Nat'l Bank v. Southwest Yacht & Marine Sup- 
ply Corp., 1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. 

Primary purpose of action restoration of plain- 
tiff's property. — Replevin, under this statute, is a pos- 
sessory action, the primary object of which is plaintiff's 
right to the immediate possession of the property and, 
- secondarily, the recovery of damages by the plaintiff for 
the unjust caption, or detention thereof. Novak v. Dow, 
1970-NMCA-104, 82 N.M. 30, 474.P.2d 712. 

Secondary purpose, recovery of damages. — Re- 
plevin is a possessory action, the main purpose of which 
is to restore plaintiff to immediate possession of the prop- 
erty and which secondarily permits recovery also of dam- 
ages for the unjust caption or detention. Johnson v. Terry, 
1944-NMSC-035, 48 N.M. 253, 149 P.2d 795. 

Plaintiff recovers on strength of title or right to 
possession, — In replevin plaintiff must recover, if at 
all, on the strength of his own title or right to possession. 
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Having no title or right of possession in himself, plaintiff 
cannot prevail on any claim of weakness in his adver- 
sary's title. Adams v, Heisen, 1967-NMSC-018, 77 N.M. 
374, 423 P.2d 414. 

Writ accomplishes same function as summons. — 
The writ of replevin in an action of replevin accomplishes 
the same function in process, as does a summons in an or- 
dinary civil action. Citizens Bank v. Robinson Bros. Wreck- 
ing, 1966-NMSC-114, 76.N.M. 408, 415 P.2d 538. 

Exclusive remedy for recovery of goods and chat- 
tels. — The action of replevin provided for by this statute 
is exclusive of all other remedies for the recovery of the 
possession of goods and chattels, and an action in the na- 
ture of detinue at common law is not maintainable in this 
jurisdiction. Troy Laundry, Mach. Co. v, Carbon City Laun- 
dry Co,, 1921-NMSC-038, 27 N.M. 117,.196 P. 745. 

Strict statutory compliance required. — Any re- 
plevin action initiated pursuant to New Mexico's replevin 
statutes must comply strictly with the statutory require- 
ments in order not to violate a defendant's due process 
rights. First Nat'l Bank v. Southwest Yacht & Marine Sup- 
ply Corp., 1984-NMSC-075, 101 N.M, 431, 684 P.2d 517. 

Section replaces common law actions of replevin 
and detinue. — This section provides for an action in 
all cases where, under the common law, either replevin 
or detinue might have been maintained. Troy Laundry 
Mach, Co. v. Carbon City Laundry Co,, 1921-NMSC-038, 
27 N.M. 117, 196 P. 746. 

The action of replevin is a statutory proceeding designed 
to take the place of the common law actions of replevin 
and detinue. Citizens Bank v. Robinson Bros.. Wrecking, 
1966-NMSC-114, 76 N.M. 408, 415 P.2d 538. . . 

Damages for diminution in value. — This section 
permits the recovery of damages for the depreciation or 
diminution in value of the property replevied, Sec. Pac. 
Fin, Servs. v. Signfilled Corp,, 1998-NMCA-046, 125 N.M. 
38, 956 P.2d 837. 

Court cannot augment or limit provisions of stat- 
ute, — Provisions of replevin statute for seizing the prop- 
erty under a writ of replevin cannot be dispensed with, 
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42-8-1 


limited or augmented by rule of court. Johnson v. Terry, 
1944-NMSC-035, 48 N.M. 258, 149 P.2d 795 (decided un- 
der former law). 

Court lacks power to award possession to ei- 
ther party. — Since replevin under statute is a posses- 
sory action, primary purpose of which is to restore actual 
possession of the goods, where chattel or goods are not 
found or seized, court is without power or jurisdiction to 
award actual possession to either party. Wood v. Grau, 
1951-NMSC-060, 55 N.M. 429, 234 P.2d 362. 

Where defendant claims title and possession, no 
demand necessary. — No demand is necessary in an 
action of replevin, where the defendant claims title and 
right to possession as incident thereto in himself. Heisch 
v, dL, Bell & Co., 1902-NMSC-028, 11 N.M. 523, 70 P. 572; 
Ross v. Berry, 1912-NMSC-004, 17 N.M. 48, 124 P, 342, 

Rights of lien claimant. — Lien claimant, by volun- 
tarily parting with possession of a chattel upon which he 
has a lien, does not thereby waive the lien, but waives the 
right to possession of the chattel, and may not repossess it 
merely on the strength of his lien, in the absence of special 
circumstances: Mathieu v. Roberts, 1926-NMSC-025, 31 
N.M. 469, 247 P. 1066. 

No recovery of expenses incurred in locating cat- 
tle. — Plaintiff in replevin for cattle sold by one represent- 
ing himself to be plaintiff's partner was not entitled to re- 
cover expenses incurred in locating cattle prior to demand 
of a good-faith purchaser. Jrick v. Elkins, 1933-NMSC-106, 
38 N.M. 113, 28 P.2d 657, 

Right to sell includes the right to possess, and thus 
the right to maintain replevin to recover the possession. 
Kitchen v. Schuster, 1907-NMSC-021, 14 N.M. 164, 89 
P, 261. 

Seizure of property requisite to trial court's ju- 
risdiction. — Since seizure of property under the writ of 
replevin is a requisite to the trial court's jurisdiction to de- 
termine the right to the possession of the property, where 
there has been no such seizure, the trial court does not 
have jurisdiction to grant a summary judgment determin- 
ing right to possession. Novak v. Dow, 1970-NMCA-104, 
82 N.M. 30,474 P.2d 712. 

Jurisdiction of court dependent upon issuance 
and service of writ. — The jurisdiction of the court, to 
hear and determine actions in replevin instituted pursu- 
ant to this statute, is dependent upon the issuance and 
service of the writ which brings under the control of the 
court the property for the purpose of rendering a judgment 
in accordance with the object and purpose of the statute. 
Novak v. Dow, 1970-NMCA-104, 82 N.M. 30, 474 P.2d 712. 

The issuance and service of the writ of replevin is neces- 
sary to the jurisdiction of the court to hear‘and determine 
the action in replevin since it is by this means that the 
property is brought under control of the court for the pur- 
pose of giving judgment pursuant to the object and pur- 
pose of the statute. Johnson v. Terry, 1944-NMSC-035, 48 
N.M. 253, 149 P.2d 795. 

Sufficiency of complaint. — A complaint in re- 
plevin which alleges all the facts required by statute 
to sustain the right is sufficient. Milliken v. Martinez, 
1916-NMSC-044, 22 N.M. 61, 159 P. 952. 

In action of replevin, general verdict is sufficient, 
in absence of request for special findings. Gallegos v. Lo- 
pez, 1922-NMSC-001, 27 N.M. 603, 204 P, 71. 

Possession of property and damages only judg- 
ment rendered for plaintiff. — The only judgment 
that may be rendered, under the statute, in favor of the 
plaintiff, is for the possession of the property and dam- 
ages for its unlawful caption or detention. Novak v. Dow, 
1970-NMCA-104, 82 N.M. 30, 474 P.2d 712. 

The only judgment that can be rendered in favor 
of a plaintiff under this statute is that of recognizing 
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possession of the property in the plaintiff and damages for 
its unlawful caption or detention by the defendant. John- 
son v. Terry, 1944-NMSC-035, 48 N.M. 253, 149 P.2d 795. 

Judgment on merits bars recovery in subsequent 
action of trespass. — A judgment in replevin for defen- 
dants, appearing to have been rendered on the merits of 
the controversy, is a bar to any recovery by plaintiffs in a 
subsequent action of trespass between the same parties 
for the same taking of the same goods. Lowenthal v. Baca, 
1900-NMSC-025, 10 N.M. 347, 62 P. 982 (decided under 
former law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 66 Am, 
Jur. 2d Raplevin § 3. 

Replevin to recover motion picture film, 19 A.L.R. 1015. 

Replevin of undivided share ‘in or undivided quantity of 
a larger mass, 26 A.L.R. 1015. 

Contempt by replevying goods seized in execution, 27 
A.L.R, 1225. 

Right of husband or wife to maintain replevin against 
other, 41 A.L.R. 1054. 

Recovery of expenses for storage or care of property 
pending action of replevin, 43 A.L.R. 90. 

Executor, administrator or trustee, replevin against, in 
official capacity, 44.A.L.R. 655, 127 A.L.R. 687. 

Replevin for bank account, 44 A.L.R. 1522. 

Previous demand as a condition of replevin or trover 
against innocent purchaser of stolen ares 51 A.L.R. 
1465. 

Partner's right to maintain action of fool dats or unlaw- 
ful detainer against copartner, 58 A.L.R. 633, 168 A.L.R. 
1088, 

Conditional seller's action of replevin to recover posses- 
sion of forfeited property, demand for payment or posses- 
sion as condition precedent, 59 A.L.R. 140. 

Right of joint owner of personal property to maintain 
replevin against third person, 110 A.L.R. 353. 

Jurisdiction of justice of the peace (or similar court) in 
replevin action to recover fixtures on real property, 115 
A.L.R, 524. 

Right of plaintiff in replevin to damages for detention 
of property during pendency of action as affected by his 
failure to claim immediate possession by complying with 
statutory provisions in that regard, 164 A.L.R. 758. 

Alternative judgment and replevin as giving option to 
either party in regard to payment of damages or return of 
property, 170 A.L.R. 122. 

Sufficiency of proof of possession of defendant at time of 
commencement of action, 2. A.L.R.2d 10438, 

Right of action for conversion as affected by assertion of 
rights or pursuit of remedies founded on continued owner- 
ship of the property, 3 A.L.R.2d 218. 

Rights and remedies where broker or agent, employed 
to purchase personal property, buys it for himself, 20 
A.L.R.2d 1140. 

Revocation of license to cut.and remove timber as af- 
fecting rights in respect of timber cut but not removed, 26 
A.L.R.2d 1194. 

County that may bring replevin, or similar possessory 
action, 60 A.L.R.2d 487. 

Recovery of value of property in replevin or similar pos- 
sessory action where defendant, at time action is brought, 
is no longer in possession of property, 97 A.L.R.2d 896. 

Modern view as to validity of statute or contractual 
provision authorizing summary repossession of consumer 
goods sold under retail installment sales contract, 45 
A.L.R.3d 1233. 

77 C.J.S. Replevin § 1 et seq. 
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42-8-2. [Cross-replevin; property in hands of officer. ] 


No cross-replevin or replevin for property in the hands of an officer shall be brought, except as 


herein provided. 


History: C.L. 1897, § 2685 (229), added by Laws 1907, 
ch. 107, § 1 (229); Code 1915, § 4341; C.S. 1929, § 105- 
1702; 1941 Comp., § 25-1502; 1958 Comp., § 22-17-2. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Effect of third person claiming right to possession 
against sheriff. — An action of replevin by a third per- 


for the recovery of personal property seized by him under 
a valid writ of attachment, in the regular discharge of his 
duties as such, will not lie, either at common law or un- 
der the statute. Butts v. Woods, 1888-NMSC-004, 4 N.M. 
(Gild.) 843,.16 P. 617 (decided under former law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur, 2d Replevin §§ 20, 25, 33. 


son, claiming the right to possession, against the sheriff, 


42-8-3. [Replevin against officer; authorization; additional affidavit; 
third party may intervene and give forthcoming bond.] 


Whenever the property, goods or chattels of any person not a party to the record are wrongfully seized 
by any officer under or by virtue of any writ of execution, mesne or other process from any court, except 
under a writ of replevin, such person or persons may maintain a suit in replevin for the possession of 
the same against such officer, by proceeding in the usual manner as now provided by law for bringing 
suits in replevin and making an additional affidavit that such goods and chattels have not been seized 
under any process, execution or attachment against the property of the plaintiff, and that the defendant 
or defendants in the original process by virtue of which the same were so wrongfully seized by the officer 
have no interest, right or title and had no interest, right or title in the said chattels at the time of such 
wrongful seizure and that said plaintiff is entitled to the possession thereof or is the owner of the same: 
provided, that in any action of replevin, any third person claiming an interest in property replevied or 
the right to the possession of the same may intervene in such suit as in other suits of intervention, and; 
provided, further, that nothing herein shall be construed to prevent any third person in such suits from 


giving a forthcoming bond and retaining possession of the goods as provided by law. 


History: C.L. 1897, § 2685 (230), added by Laws 1907, 
ch. 107, § 1 (280); Code 1915, § 4342; C.S. 1929, § 105- 
1703; 1941 Comp., § 25-1503; 1953 Comp., § 22-17-3. 

Bracketed material. — The bracketed material was 

‘inserted by the compiler and is not part of the law. _ 


ANNOTATIONS 


Replevin against officer where his possession 
not actual. — Where the possession of an officer, though 
not actual, is such that he might maintain replevin for 
its recovery, replevin will lie against him. Hyde v. Elmer, 
1907-NMSC-008, 14 N.M. 39, 88 P. 1132. 

Section extends right of intervention to re- 
plevin actions. Consol. Liquor Co. v. Scotello & Nizzi, 
1916-NMSC-019, 21 N.M. 485, 155 P. 1089. 

Intervenors become parties and require notice 
of proceedings. — Where intervening petitions have 
been filed, with or without leave of court, the intervenors 
become parties entitled to notice of any subsequent pro- 
ceedings affecting them. Encino State Bank v. Tenorio, 
1922-NMSC-026, 28 N.M. 65, 206 P. 698. 

Intervention by general owner permitted. — The 
general owner of property which is the subject of a re- 
plevin action between parties claiming a special interest 


therein may intervene, but it would not lie in his mouth 
to question the right of the plaintiff in such replevin ac- 
tion to make settlement’ with the defendant therein for 
any recovery by him in the general owner's behalf. Palmer 
v. Young, 1951-NMSC-067, 55 N.M. 469, 235 P.2d 534. 

Burden on defendant to prove price of substitute 
articles. — Where some of the property sought to be recov- 
ered in replevin action belongs to plaintiff, it becomes burden 
of defendant to tender evidence and prove the actual value, 
article by article, or class by class, if some of the same kind 
had a common value, of the property whose assessed value 
they elect to take in lieu of a return of the property. Palmer v. 
Young, 1951-NMSC-067, 55 N.M. 469, 235 P.2d 534. 

When money judgment in lieu of return of property 
erroneous. — In absence of proof by defendant, where 
some of replevied property belonged to plaintiffs, as to the 
value of property belonging to, or rightfully in defendant's 
possession, rendition of money judgment for defendants in 
lieu of return of replevied property is erroneous. Palmer v. 
Young, 1951-NMSC-067, 55 N.M. 469, 235 P.2d 534, : 
_ Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J, 75.(1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur, 2d Replevin § 25. 


42-8-4. [Remedy against corporation same as against individual.] 


Suits of replevin may be commenced and carried to a conclusion against any incorporated com- 
pany in this state in all cases that may be begun and carried against any ordinary defendants. 
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History: C.L. 1897, § 2685 (231), added by Laws. ANNOTATIONS 
1907, ch. 107, § 1 (231); Code 1915, § 4343; C.S. 1929 
§ 105-1704; 1941 Comp, § 25-1504; 1958 Comp, § 29. Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
17-4, Jur. 2d Replevin § 38. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


42-8-5. Affidavit. 


Before the writ of replevin is issued, the plaintiff or some creditable persori in his stead shall file 
in the district court an affidavit stating: 

A. that the plaintiff is lawfully entitled to the possession of the property mentioned in the 
complaint; ; 

B. that the same was wrongfully taken or wrongfully detained by the defendant; 

C. that the plaintiff has reason to believe that the defendant may conceal, dispose of, or waste 
the property or the revenues therefrom or remove the property from the jurisdiction, during the 
pendency of the action; 

D. that the right of action accrued within one year; and 

E. specific facts, from which it clearly appears that the above allegations are justified. 


History: C.L. 1897, § 2685 (232), added by Laws Faulty affidavit. — Where original affidavit did not 
1907, ch. 107, § 1 (282); Code 1915, § 4844; C.S. 1929, comply with Subsections C and KE, trial court correctly 
§ 105-1705; 1941 Comp., § 25-1505; 1953 Comp., § 22- quashed the writ of replevin it had previously entered; 
17-5; Laws 1975, ch. 249, § 1. but where trial court granted leave to amend, amendment 

‘ of affidavit relates back to date of original affidavit. First 
ANNOTATIONS Nat'l Bank v. Southwest Yacht & Marine Supply Corp., 

Strict statutory compliance required. — Any re- 1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. ; 
plevin action initiated pursuant to New Mexico's replevin When. statute of limitations runs under condi- 
statutes must comply strictly with the statutory require- tional sales contract. — Under a conditional sales con- 
ments in order not to violate a defendant's due process tract giving seller right to enter upon premises and retake 
rights. First Nat'l Bank v. Southwest Yacht & Marine Sup- possession of property upon default, the statute of limita- 
ply Corp., 1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. tions does not begin to run against the right to replevin 

Filing of affidavit is prerequisite to. obtain- the property upon default, until the seller elects to exer- 
ing writ of replevin from the court. Johnson v, Terry, cise the right to retake. Beebe v. Fouse, 1921-NMSC- 045, 
1944-NMSC-035, 48 N.M. 253, 149 P.2d 795. 27 N.M. 194,199 P. 364. 

Plaintiff's affidavit should be treated as his verified Affidavit not conclusive evidence as to value. — 
declaration, (now complaint) in replevin. Abren v, Brown, Affidavit of the plaintiff as to the value of the property 
1880-NMSC-004, 2 N.M. 11 (decided under former law). is competent, but not conclusive evidence of that value 

Variance between complaint and affidavit not in any trial of that issue as against the plaintiff, includ- 
ground to strike complaint. — A variance between the ing assessment of damages where the plaintiff dismisses. 
complaint and affidavit, as to the character in which the Lamy v, Remuson, 1882-NMSC-009, 2 N.M, 245 (decided 
plaintiff sues, is not a ground for striking out the complaint. under former law). 

Ross v. Berry, 1912-NMSC-004, 17 N.M. 48, 124 P, 342). On appeal to district court,'amendments to affi- 

When error to quash writ for failure to file sepa- davit permitted. — In an action of replevin, begun in 
rate complaint. — It is error to quash a writ of replevin {Ge treorae the Peace Cour. (ati ime ear o aes Copte, wae SE, 
for failure to file a complaint separate from the affidavit, pealed to district court, the district court’ erred in refusing 
where the affidavit contains all the. essential allegations to permit plaintiff to amend the affidavit of replevin so as 
of a complaint. Burnham-Hanna-Munger Dry Goods Co. v. to show the value of the property in controversy. Romero 
Hill, 1912-NMSC-041, 17 N.M..347, 128 P, 62. . v, Luna, 1892-NMSC-011, 6 N.M. 440, 30 P. 855 (decided 

Filing of affidavit required before process may is- under former law). 
sue. — Before any process may issue in an action of re- Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
plevin, there must be filed an affidavit setting up the mat- Jur. 2d Replevin §§ 61 to 63. nee 
ters specified in the statute. Troy Laundry Mach. Co. v. Necessity and sufficiency of officer's jurat or certificate, 
Carbon City Laundry Co,, 1921-NMSC-038, 27 N.M. 117, TA.L.Rv1568, 116 A.L.R. 587. 

196 P. 745. 77 C.J.S. Replevin § 46 et seq. © 


42-8-6. Replevin bond; when filed; parties; conditions. : 


The plaintiff shall before the execution of the writ enter arb bond with sufficient sureties, to the 
officer to whom the writ is directed, in double the value of the property, conditioned on the prosecu- 
tion of the suit with effect and without delay and that he will without delay make return of the 
property if a return is adjudged, keep harmless the officer and pay all costs ath a accrue. 
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History: C.L. 1897, § 2685 (233), added by Laws 
1907, ch. 107, § 1 (233); Code 1915, § 4345; C.S. 1929, 
§ 105-1706; 1941 Comp., § 25-1506; 1953 Comp., § 22- 
17-6; Laws 1975, ch. 249, § 2. 

Cross references, — For approval and filing of bond 
when suit against sheriff, see 42-8-9 NMSA 1978. 

For the issuance of writs by the judge of the district 
court, and approval of bond, see 42-8-18 NMSA 1978. 

For suit on replevin bond, see 46-6-7 NMSA 1978. 


ANNOTATIONS 


Writ served only by giving bond. — Writ of replevin 
may be‘ required to be served only upon the giving of the 
bond specified herein. Troy Laundry Mach: Co. v. Carbon 
City Laundry Co., 1921-NMSC-038, 27 N.M. 117, 196 P. 745. 

When failure to give bond not cause for dismissal. 
— Action should not be dismissed for failure to give bond 


prior to the issuance of the writ, where there was an ap- 
pearance and pleading to the merits. Objection should 
have been taken by motion before pleading to the merits. 
Laird v, Upton, 1897-NMSC-012, 8 N.M. 409, 45 P. 1010 
(decided under former law). 

Under former law, bond not jurisdictional. — 
Laws 1865, ch. 35, § 3, did not require the giving of the 
bond prior to the issuance of the writ except where the 
action was against the sheriff, for the giving of the bond 
was not jurisdictional. Laird v, Upton, 1897-NMSC-012, 8 
N.M, 409, 45 P. 1010 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur, 2d Replevin §§ 19, 33, 34, 58 to 60, 86. 

Loss or destruction of property pending replevin action as 
affecting liability under bond given therein, 31/A.L.R. 1290. 

77 C.J.S. Replevin § 46 et seq. 


42-8-7. [Procedure for waiver of affidavit and bond; election to take 
value of property or its return.] 


That if in any suit for replevin of property the plaintiff shall allege in his complaint a demand 
upon the defendant for the return of the property and a reasonable opportunity to comply there- 
with, and that he waives seizure and delivery thereof, the affidavit and bond prescribed in Sec- 
tions 42-8-5 and 42-8-6 NMSA 1978 need not be filed, nor the writ issued. In such case, the verdict, 
if for the plaintiff, shall fix the value of the property, as well as the damages for detention; upon 
which verdict plaintiff shall have judgment for such damages, and either for the value of such 


property, as so fixed, or for the return thereof, at his election. 


History: 1941 Comp., § 25-1507a, enacted by Laws 
1945, ch. 14, § 1; 1953 Comp., § 22-17-7, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Court cannot augment or limit provisions of stat- 
ute. — Provisions of replevin statute for seizing the prop- 
erty under a writ of replevin cannot be dispensed with, 
limited or augmented by rule.of court. Johnson v, Terry, 
' 1944-NMSC-035, 48 N.M. 2538, 149 P.2d 795 (decided un- 
der former law). 

When suit dismissed, even though implied waiver 
of seizure. — Where there was no showing that defendant 
had either actual or constructive possession of the guns at 
the time of trial, the dismissal of the suit by the trial court 
was proper, even if there was an implied waiver of seizure 
and delivery of the guns as provided in this section. Piner v. 
Pender, 1972-NMSC-010, 83 N.M. 502, 494 P.2d 164. 

Date of wrongful detention, date for fixing prop- 
erty value. — The time for fixing the value of the prop- 
erty in case where plaintiff waived seizure and delivery 
of property and asked for damages was the date of the 
wrongful detention. Valley Chevrolet Co..v. Whitaker, 
1966-NMSC-130, 76 N.M. 488, 416 P.2d 154, 

Fair and reasonable basis for determination of 
value necessary. — Where the evidence revealed the value 
of property plaintiff sought judgment for as of the date de- 
fendant obtained possession, the value of the property 
when wrongfully detained one week later could reasonably 


be inferred, A fair and reasonable basis for determination 
of the value is all that is required. Valley Chevrolet Co. v. 
Whitaker, 1966-NMSC-130, 76 N.M. 488, 416 P.2d 154. 

Slight departure in relief awarded, not ground 
for complaint. — In an action of replevin, where plain- 
tiff waived seizure, affidavit and bond, and the trial court 
found for plaintiff, giving him an election whether to ac- 
cept a return of the property subject to a lien which defen- 
dants had established on the property or take judgment 
for the value thereof, less the amount of the lien held by 
defendants, defendants could not complain of the slight 
departure in relief awarded if it did not comply literally 
with a statutory judgment in replevin. Ace Auto Co. v. Rus- 
sell, 1955-NMSC-025, 59 N.M. 182, 281 P.2d 143. 

Not separating actual value and damages, harmless 
error only. — Even though under this statute the actual 
value of:the property and damages should have been sepa- 
rated, the error was harmless where, from an examination of 
the entire record, it would appear that the judgment of the 
trial court granted substantial justice. Therefore, it would be 
going too far to deprive a plaintiff of a recovery upon no bet- 
ter grounds than the bare informality of a verdict. Hicks v. 
Maestas, 1962-NMSC-102, 70 N.M. 347, 373 P.2d 916. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Recovery 
of damages in replevin for value of useof property detained, 
by successful party having only security interest as condi- 
tional vendor, chattel mortgagee, or the like, 33 A.L.R.2d 774. 

Allowance of loss of profits from deprivation of use of 
detained property, 48 A.L.R.2d 1053. 


42-8-8. [Requiring additional security.] 


Any person plaintiff or defendant in any replevin suits pending in any court in this state, may at 
any time before judgment, after reasonable notice to the person by whom any bond has been given 
in any such suit, move the court for additional security on the part of any such principal in such 
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42-8-9 _ ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-8-11 


bond, and if, on such motion, the court is satisfied that any surety on such bond has removed from 
the state or that for any other reason such bond is not sufficient security for the amount thereof, it 
may direct a new and sufficient bond to be given within a reasonable time, to be fixed by the court, 
and in default thereof may make such order disposing of the property, the possession of which is 
held by virtue of such bond, as the failure to give such additional security may require and such 
orders may be made in vacation as well as in term time. 


History: C.L. 1897, § 2685 (234), added by Laws Compiler's notes. — The compilers of the 1915 Code 
1907, ch. 107, § 1 (284); Code 1915, § 4846; C.S. 1929, deleted the words "attachment or" between the words 
§ 105-1707; 1941 Comp. » § 25-1508; 1953 aly + § 22- "any" and "replevin suits." For similar section under at- 
17-8. tachment from the same act, see 42-9-12 NMSA 1978, 

Bracketed material. — The bracketed taterial was Cross references. — For requiring additional-security 


inserted by the compiler and is not part of the law. from defendant or return of property, see 42-8-22 NMSA 1978: 


42-8-9. Replevin against sheriff. 


Whenever any writ of replevin is granted against the sheriff of any county in this state, the 
judge of the district court shall designate a person to serve process on the defendant. 


History: C.L. 1897, § 2685 (235), added by Laws § 105-1708; 1941 Comp,, § 25-1509; 1953 Comp.,.§ 22- 
1907, ch. 107, § 1 (285); Code 1915, § 4347; C.S. 1929, 17-9; Laws 1975, ch. 249, § 3. 


42-8-10. [Manner of executing writ.]. 


The writ shall be executed by delivering the goods and chattels in the complaint mentioned, to 
the plaintiff, and by summoning the defendant to appear on the return day of the writ, to answer 
the action of the plaintiff. 


History: C.L. 1897, § 2685 (237), added by Laws 1907, For time for return of writ, see 42-9-16 NMSA‘1978. 

ch, 107, § 1 (237); Code 1915, § 4848; C.S. 1929, § 105- For levy on cattle, see 39-6-1 to 39-6-4 NMSA 1978. 

1709; 1941 Comp., § 25-1510; 1953 Comp., § 22-17-10. 
Bracketed material. — The bracketed material was ANNOTATIONS 

inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am 
Cross references. — For proceedings in conversion Jur, 2d Replevin 8§ 68, 69. j 


when goods not found, see 42-9-14 NMSA 1978. 


42-8-11. [Judgment against plaintiff and sureties; mnie plus damages; 
option of defendant.] 


In case the plaintiff fails to prosecute his buit with effect and without delay judgment shall be 
given for the defendant and shall be entered against the plaintiff and his securities for the value 
of the property taken, and double damages for the use of the same from the time of delivery, and 
it shall be in the option of the defendant to take back such property or the assessed value thereof. 


History: C.L. 1897, § 2685 (239), added by Laws 1907, in the contention that recovery of damages is dependent 


ch. 107, § 1 (239); Code 1915, § 4350; C.S, 1929, § 105- upon proof of both "with effect" and "without unreasonable 
1711; 1941 Comp., § 25-1512; 1953 Comp., § 22-17-12. delay." Such an interpretation would result in an absur- 
Bracketed material, — The bracketed material was dity or irrationality. Riggs v. Gardikas, 1967-NMSC- 120, 
inserted by the compiler and is not part of the law... 78 N.M. 5, 427 P.2d 890, 
"With effect" and "without delay" defined. — The 
ANNOTATIONS words of this statute "with effect" mean with success, and 
Right to possession and damages object of replevin "without delay" means without unreasonable or unneces- 
suit. — In a suit for replevin, the right to sringiaictics is not sary delay. McCallister v. M-A-C Fin. Co., 332 F.2d 633 
the only question, but the right to damages for unlawful de- (10th Cir, 1964). 
tention or for the use of the property. State ex rel. Sandoval In construing the words ‘with effect and without delay" 
v. Taylor, 1989-NMSO-013, 43 N.M. 170, 87 P.2d 681, the court found the words "with effect" to mean with suc- 
Even though statutory replevin in New Mexico is pri- cess and "without delay" to mean without unreasonable or 
marily a possessory action, it also involves the question unnecessary delay. Vigil. v. Johnson, 1955-NMSC-102, 60 
of damages for the unlawful detention or loss of use. Mc- N.M, 273, 291 P.2d 812: ‘ ; 
Callister v. M-A-C Fin. Co., 882 F.2d 633 (10th Cir, 1964). Words, of statute. Dwith effort! mean. adth-suecess. 
Statute takes no cognizance of party's motive in | Riggs v. Gardikas, 1967-NMSC-120, 78. N.M.5, 427 P.2d 890. 
bringing wrongful replevin, nor does court find merit Issue of damages either litigated or barred for- 


ever. — The language of this statute is mandatory and 
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the issue of damages must be litigated in the replevin ac- 
tion or be barred thereafter. gi singe Spe v. M-A-C sh Co., 
332 F.2d 633 (10th Cir. 1964); | 

Defendant must show injtiry in order to recover 
under this statute. First Nat'l Bank v. Southwest Yacht & 
Marine Supply Corp., 1984-NMSC-075, 101 N.M. 431, 684 
P.2d 517. 

Measure of damages based upon lone ott use, — The 
measure of damages is based upon the loss of use of the prop- 
erty from the time of delivery, and doubled by the statute. 
McCallister v. M-A-C Fin. Co., 332 F.2d 633 (10th Cir. 1964). 

Measure of damages recoverable by debtor for creditor's 
wrongful replevin is double damages for the use (or rea- 
sonable rental value) of property wrongfully replevied, for 
period of time:from its wrongful taking to:its tendered re- 
turn. First Nat'l Bank v. Southwest Yacht & Marine Supply 
Corp.; 1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. 

Damages valued at time and place where property 
taken, — The measure of damages in replevin is the value 
of the personal property at the time and place where it was 
taken, together with the damages sustained by reason of its 
unlawful detention. Heisch v, JL. Bell & Co,,1902-NMSC-028, 
11 N.M, 528, 70 P, 572 (decided under former law). 

Double damages. — If damages by reason of a wrong- 
ful replevin are proven, the court has‘no option but to dou- 
ble them if requested. Riggs v. Gardikas, 196 (NSC 120, 
78 N.M. 5,427 P.2d 890. | 

Where no damage proven, plaintiff recovers nomi- 
nal damages. — The measure of damages where the plain- 
tiff recovers in a replevin suit, where he has taken posses- 
sion under the writ, is the damage proved for the detention 
of the property, and if none is proved, nominal damages. 
Hyde v, Elmer, 1907-NMSC-008, 14.N.M. 39, 88 P. 1182. 

Absent proof of damages, judgment should pro- 
vide for nominal damages, McCallister v. M-A-C Fin. 
Co,, 832 F.2d 633 (10th Cir, 1964), 

When defendant not obligated to reduce dam- 
ages. — In replevin suit to recover an automobile for non- 
payment.of purchase-money notes, the defense being that 
defendant had paid the due note to the original holder 
thereof without notice that it had been assigned, defen- 
dant is not obligated to produce .a forthcoming bond or 
take other precautions to reduce the damages. The statute 
imposes double damages for wrongful levy, to compensate 
for the detriment proximately caused thereby. Giannini v, 
Wilson, 1939-NMSC-052, 43 N.M. 460, 95 P.2d 209. 

Attorneys fees not recoverable. .— It is error, to 
award attorneys fees to the intervenor for defending the 
replevin action. It seems to be well settled in this jurisdic- 


‘REPLEVIN 


tion that absent statutory authority or rule of court, attor- ° 


neys fees are not recoverable as an item of damages. Riggs 
v. Gardikas, 1967-NMSC-120, 78 N.M. 5,427 P.2d 890. 
Effect of plaintiff's taking wool from replevined 


sheep on damages. — In replevin action, where plaintiff — 


took wool from replevined sheep during detention, and judg- 
ment was for defendant, the wool, or its value, was recover- 
able, but not as damages, the statute allowing double dam- 
ages for the use of the property, and the property recovered 
by defendant being'the sheep and wool. Wirt v. George W. 
Kutz & Co., 1910-NMSC-089, 15 N.M, 500, 110 P. 575. 


Where plaintiff files motion to dismiss, he aban- 


dons suit, and is liable for the double damages expressly 
authorized, Brannin v, Bremen, 1880-NMSC-001, 2 N.M. 
40 (decided under former law). 

Order sustaining objection to complaint estab- 
lishes defendant's right to judgment against the 
plaintiff and his surety. Farmers' Cotton Fin. Corp. v. 
White, 1935-NMSC-017, 39 N.M. 182, 42 P.2d 204. 

This section and Section 42-8-19 NMSA 1978 not 
mutually exclusive. — This section and Section 42-8-19 
NMSA 1978, providing for the dissolution of a writ’ upon 
disproof of the supporting affidavit with an award of dam- 
ages to the defendant, are not mutually exclusive, First 


65 


42-8-11 


Nat'l Bank: v. Southwest: Yacht & Marine Supply Corp., 
1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. 

‘Debtor may pursue other remedies for other 
wrongs. — While debtor's remedies for wrongful re- 
plevin are limited by replevin statutes, those statutes do 
not preclude other causes of action that debtor may have 
that arose independent of any wrongful replevin. First 
Nat'l Bank.v. Southwest Yacht & Marine Supply Corp., 
1984-NMSC-075, 101 N.M. 431; 684 P.2d 517. 

Effect of permitting party to plead general denial 
and cross-claim, — Where the plaintiff in replevin, with- 
out objection, permits defendant to plead both a general 
denial and a cross-action claiming judgment for unpaid 
portion of the purchase-price of the chattels, and joins is- 
sue with defendant on this:claim, such plaintiff will not 
be heard to complain after verdict for defendant, that the 
replevin issues were not determined by the verdict. Reed 
v. Sibley, 1931-NMSC-003, 35 N.M. 307, 296 P. 572. 

Summary judgment granted when action barred 
by res judicata. — It was not error for the federal court 
to grant summary judgment for defendant because the 
conversion action was barred by the doctrine of res judi- 
cata. Plaintiff claimed prior state court judgment resolved 
only the issue of defendant's money damages, and that a 
state court judgment is an estoppel only as to fact ques- 
tions in issue in that case which were essential to a de- 
cision thereon. Held; that the counterclaim in the state 
court was a claim for a wrongful replevin, under this sec- 
tion, whose purpose was to settle in one suit all questions 
that may arise out of the unlawful taking or detention of 
property, and the damages issue had to be litigated in the 
replevin action or be barred thereafter. Rios v. Cessna Fin. 
Corp., 488 F.2d 25 (10th Cir, 1973). 

Burden on defendant to prove price of substitute 

articles. — Where some of the property sought to be recov- 
ered in replevin action belongs to plaintiffit becomes burden 
of defendants to tender evidence and prove the actual value, 
article by article, or class by class, if some of the same kind 
had a common value, of the property whose assessed value 
they elect to take in lieu of a return of the property. Palmer v. 
Young, 1951-NMSC-067; 55 N.M. 469, 235 P.2d 534. 
_ Assessment of damages by court without jury was 
proper where plaintiff abandoned suit by dismissal. Lamy 
v. Remuson, 1882-NMSC-009, 2.N.M. 245. (decided under 
former law). 

Satisfaction of judgment by return of property. — If 
in an action of replevin, an alternative judgment is given, 
and at the time of the rendition of the judgment no election is 
made to take the money value of the property recovered, the 


‘return of the property before a levy of execution is a satisfac- 


tion of the judgment. Johnson v, Gallegos, 1900-NMSC-001, 
10 N.M. 1,60 P. 71 (decided under former law). 

Where trial court declines to enter judgment in al- 
ternative for return of the property or for the payment of its 
assessed value, judgment must be reversed. Downing Bros, 
v. Mitchell, 1944-NMSO-065, 48 N.M, 561, 154 P.2d 235. 
«Judgment of state court res judicata as to dam- 
ages. — Where car dealer is sued for replevin, the replevin 
action is tried on the merits, judgment is entered dismiss- 
ing the complaint and awarding possession ‘of the cars to 
the car dealer, and no appeal is taken, the judgment be- 
comes final and the issue of damages is not raised in the 
first trial; in a second suit, the judgment in the state court 
is res judicata as to an issue of damages allegedly result- 
ing from the wrongful replevin, and bars recovery. McCal- 
lister v. M-A-C Fin, Co,, 3382 F.2d 633 (10th Cir, 1964). 

Order of restitution after judgment. — In action 
of replevin, where, after return of property to defendant, 
there was judgment for plaintiff, followed by order of res- 
titution, the sheriff, claiming interest, was not entitled to 
show cause why he'should’be discharged from the order of 
restitution. Veeder v. Fiske, 1891-NMSC-037, 6 N. M. 288, 
27 P. 642 (decided under former law). 
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Right of appeal not hindered by previous nonsuit. 
— Where a plaintiff in replevin is compelled to abandon 
his case by an adverse decision upon a vital point therein, 
to which he excepts, it is not a voluntary nonsuit preclud- 
ing appeal. Ward v. Broadwell, 1854-NMSC-001, 1 N.M. 
75 (decided under former law). 

Failure to perfect appeal. — Where plaintiff failed 
to perfect appeal from order dismissing complaint, de- 
fendant had not so elected to take judgment for costs as 
to prevent him from afterward claiming the return of 
property or its value. Farmers' Cotton Fin. Corp. v. White, 
1935-NMSC-017, 39.N.M. 132, 42 P.2d 204. 

Dismissal of plaintiff's appeal not to deprive de- 
fendant of recovery. — On appeal to the district court, 
in an action of replevin brought before a justice of the 
peace (now magistrate), the plaintiff by dismissal of his 
appeal cannot deprive defendant of his right to recover 
against plaintiff the value of the property and damages 
for its detention, nor relieve the sureties on the appeal 
bond. Strauss v. Smith, 1896-NMSC-006, 8 N.M,. 391, 45 
P. 930 (decided under former law). 

When failure to direct alternative relief not error. 
— Where judgment did not alternatively provide for the 
return of the property or to award payment of the assessed 
value of the property under this section, the failure to di- 
rect alternative relief was not error as the court had full 
authority to return the parties to their original positions 
when it ordered a dismissal of the case even though in 
an ordinary replevin case the judgment must be entered 
in accordance with the statute; in this particular case, 
however, where there was no replevin bond, an award to 
the defendant of the assessed value of the property would 
have been a useless thing. Historical Soc'y of N.M. v. Mon- 
toya, 1964-NMSC-182, 74 N.M. 285, 398 P.2d 21. 

Judgment reversed for court's refusal to allow re- 
lease of bondsman. — Where the affidavit for a writ of 
replevin was filed, the bond executed by an agent of plain- 
tiff, and on a plea of not guilty by defendant, the cause 
was tried. by a jury and judgment entered in favor of de- 
fendant for the value of the property with double dam- 
ages and costs for the failure of plaintiff to prosecute the 
action, such judgment would be reversed on’appeal for the 
refusal of the trial court to permit plaintiff to release the 
original bondsman and to substitute another instead in 
order to render such original bondsman competent as a 
witness, for he would then have been competent, being 
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no longer a party. Ward v. Broadwell, 1854-NMSC- 001, 1 
N.M. 75 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 66 Am. 
Jur. 2d Replevih §§ 59, 101 to 105. 

Voluntary dismissal of replevin action by plaintiff as 
affecting defendant's right to judgment for the return or 
value of the property, 2 A.L.R. 200. 

Right to damages as distinguished from interest for loss 
of use of property taken in replevin, 6 A.L.R. 478. 

Amount of alternative money judgment in replevin as af- 
fected by sale of property, under foreclosure of lien of third 
person, while in hands of unsuccessful party, 22 A.L.R. 215. 

Recovery for depreciation of property between date: it 
was replevied and final judgment, 24 A.L.R. 1189. 

Recovery of expenses for care or storage of property 
pending action of replevin, 43 A.L.R. 92, 

Sufficiency of offer or tender to satisfy requirement of 
judgment or condition of bond in replevin for sp or 
redelivery of chattels, 57:A.L.R. 806. 

Assignment of judgment as carrying assignor's rights 
as to replevin bond, 63 A.L.R. 291. 

Judgment in replevin as implying a direction for return 
of property, 65 A.L.R. 1302, 144 A.L.R. 1149. 

Time for exercise of option under a judgment in replevin 
for return of property or payment of specified sum, 67 
A.L.R. 1497.0 

Recovery of damages by defendant in replevin, 85 
A.L.R. 674. 

Basis, in case of alternative judgment in replevin, for 
determining value of property having different value 
when installed or used in connection with other property, 
86 A.L.R. 111. 

Interest on value of property where property itself can- 
not be recovered, 96 A.L.R. 132, 36 A.L.R.2d 837, 

Alternative judgment in replevin as giving option to ei- 
ther party in regard to payment of damages or return of 
property, 170 A.L.R: 122. 

Credit for upkeep or other expense in computing dam- 
ages for use or detention of property, 7 A.L.R.2d 933. 

Interest on damages allowed in replevin for period be- 
fore judgment, 36 A.L.R.2d 337. 

Recovery of fees as damages by successful litigant in re- 
plevin or detinue action, 60 A.L.R.2d 945. 

Voluntary dismissal of replevin action by plaintiff as 
affecting defendant's right to judgment for the return or 
value of the property, 24 A.L.R.3d 768. 

77 C.J.S. Replevin § 90 et seq. 


42-8-12. [Property not returned and accepted; collection of value. | | 


If such property be not returned oid accepted within thirty days after the judgment, the sheriff 
shall collect the assessed value thereof from the plaintiff and his securities as on other executions. 


History: C.L. 1897, § 2685 (240), adda by Laws 
1907, ch. 107, § 1 (240); Code 1915, § 4851; C.S, 1929, 
§ 105- 1712; 1941 Comp., § 25- 1513; 19538 Cemp., § 22- 
17-138. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Tender 
or delivery by loser i in replevin action of pron atsl to sheriff 
or other officer, 57 A.L.R. 808. 

77 C.J.S. Replevin § 90 et seq. 


42:8:13° [OPAcer danihified#suit’on bond.) 


Any officer damnified by the execution of a writ of replevin may maintain an action therefor on 


the bond by him taken. 


_ History: C.L..1897, § 2685 (241), added by Laws 1907, 
ch. 107, § 1 (241); Code 1915, § 4352; C.S. 1929, § 105- 
1713; 1941 Comp., § 25-1514; 1953 Comp., § 22-17-14. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 
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42-8-14. [Defendant may sue on bond in name of officer.] 


The defendant may, for any violation of the bond, bring an action thereon in the name of the of- 
ficer for his use. 


History: C.L. 1897, § 2685 (242), added by Laws ANNOTATIONS 
1907, ch. 107, § 1 (242); Code 1915, § 4353; C.S. 1929 } 
§ 105-1714; 1941 Comp., § 25-1515; 1953 Comp., § 22. Am. Jur. 2d, A.L.R. and C.J.S. references. — Depreci- 
17-15. ation of property between the date it was replevied and final 
Bracketed material. — The bracketed material was judgment as element of recovery on bond, 24 A.L.R. 1189. 
inserted by the compiler and is not part of the law. _Damages for detention between judgment against prin- 
Cross references. — For right to sue in name of real cipal and delivery or redelivery of property as covered by 
party in interest, see Rule 1-017 A NMRA. replevin bond or redelivery bond in replevin, 90 A.L.R. 972. 


77 C.J.S. Replevin § 90 et seq. 


42-8-15. [Liability of sheriff for failure to take sufficient bond from 
plaintiff. ] 


The sheriff for failing to take bond, or for taking insufficient bond from the plaintiff, shall be re- 
sponsible on his official bond for all damages sustained thereby, recoverable by action in the name 
of the party injured. 


History: C.L. 1897, § 2685 (243), added by Laws 1907, ANNOTATIONS 

ch. 107, § 1 (248); Code 1915, § 4354; C.S, 1929, § 105- 

1715; 1941 Comp., § 25-1516; 1953 Comp., g 99-17-16. Am, Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 
Bracketed material, — The bracketed material was Jur, 2d Replevin § 66. 


inserted by the compiler and is not part of the law. 


42-8-16. Form of affidavit. 


Affidavits for writs of replevin shall be in substantially the following form: 


"STATE OF NEW MEXICO 
COUNTY OF 
(Name), Plaintiff 


v. CIVIL DOCKET NO. 


4a _ aa ae 


(Name), Defendant 
| AFFIDAVIT IN REPLEVIN 


I, (plaintiff or attorney), being duly sworn, state that (plaintiff) is lawfully entitled to the posses- 
sion of (property); that the same was wrongfully taken or wrongfully detained by (defendant); that 
(plaintiff) has reason to believe that (defendant) may conceal, dispose of, or waste the property or 
the revenues therefrom, or remove the property from the jurisdiction during the pendency of the 
action; that the right of action originated within one year; and that the following facts, from which 
it clearly appears that the above allegations are justified, are true: 


Sworn 
PLAINTIFF 

Approved: 
DISTRICT COURT JUDGE." | | 

History: 1953 Comp., § 22-17-17.1, enacted by Laws ANNOTATIONS 
1975, ch. 249, § 4. 2 Os eF 4 4 

Cross references. — For suit on bond, see 46-6-7 Affidavit in replevin in substantial compliance 
NMSA 1978. with statute is sufficient, and where the form pre- 


scribed does not state the value of the property, and the 
statute does not require the value to be stated, an affida- 
vit is not defective because it fails to set forth the value. 
Trujillo v. Tucker, 1918-NMSC-044, 24 N.M. 339, 171 
P. 788 (decided under former law). 


For replevin bond for trespassing animals in irrigation 
district, see 77-14-14 NMSA 1978. 
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42-8-17 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-8-19 


42-8-17. Form of bond. 


Replevin bonds shall be in substantially the following form: 


"STATE OF NEW MEXICO 
COUNTY OF 
(Name), Plaintiff ) 
) 
v. ) CIVIL DOCKET NO, 
(Name), Defendant ) 
REPLEVIN BOND 


We bind ourselves, our heirs, executors and administrators to the state of New Mexico in the 
sum of $ on condition that the plaintiff will diligently prosecute this action to final judg- 
ment without delay, will return all property and pay to the defendant all money found due to him 
in this action, including all damages, and will keep harmless the officer executing the writ of r re- 
plevin, upon completion of which this obligation is void. 


PLAINTIFF (Principal) | 
SURETY 
SURETY 
Approved: a ea 
DISTRICT COURT JUDGE." 


History: 1953 Comp., § 22-17-17.2, enacted by Laws ry 
1975, ch. 249, § 5. 


42-8-18. Approval of bond; issuance of writ. 


The judge of the district court shall, upon the filing of the affidavit and bond in conformity with 
Sections 42-8-5 and 42-8-6 NMSA 1978, the bond to have sufficient surety approved by the judge, 
issue the writs of replevin applied for by the complainant directed to the sheriff of the county and 
commanding him to replevy the property described in the affidavit of the complainant. 


History: C.L, 1897, § 2685 (246), added by Laws For amendment of writ, see 42-9-14 NMSA 1978. 
1907, ch. 107, § 1 (246); Code 1915, § 4356; C.S. 1929 ' 
§ 105-1717; 1941 Comp., § 25-1518; 1953 Comp., § 22- | _ ANNOTATIONS 
17-18; Laws 1965, ch, 268, § 2; 1975, ch. 249, § 6, Am. Jur, 2d, A.L.R. and C.Jd.S. references. — 66 Am. 
Cross references, — For alias and pluries writs, see. Jur, ad Repleyin 8 67. , 


42-9-14 NMSA 1978, 


42-8-19. Motion to dissolve; damages. 


A. Upon the defendant's motion before trial, the district court shall determine the truth of the 
facts stated in the plaintiff's affidavit at a hearing, to be held without delay. If the plaintiff fails 
to prove the truth of the facts stated, the writ shall be dissolved, the plaintiff shall be ordered 
to return the property to the defendant and an order shall be entered for the defendant.against 
the plaintiff and his sureties for the attorney's fees incurred in the dissolution of the writ'and for 
double damages for the use of the property from the time of its delivery to the plaintiff. | 

B. Ifthe writ of replevin is dissolved, the action shall then proceed as if no writ had been issued. 


History: 1953 Comp., § 22-17-18.1, enacted Py Laws 
1975, ch. 249, § 7. 
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42-8-20 REPLEVIN ; 42-8-22 


ANNOTATIONS the tender. First Nat'l Bank v. Southwest Yacht & Marine 
Supply Corp., 1984-NMSC-075, 101 N.M. 481, 684 P.2d 517. 

Extent of recovery of attorney fees. — Defendant 
may only recover reasonable attorney fees which it may 
have incurred in the dissolution of the wrongfully issued 
writ of replevin; no attorney fees are recoverable for oth- 
erwise defending the replevin action. First Nat'l Bank v. 


Purpose of section. — The legislature, in enacting 
this section, intended to compensate a defendant in re- 
plevin for defending an action that is groundless, whether 
or not the defendant's property has actually been seized 
by the sheriff. Green Tree Acceptance, Inc. v. Layton, 


1989-NMSC-006, 108 N.M. 171, 769 P.2d 84. : 
, , t Yacht : : 
Measure of damages recoverable by debtor for cred- rf pa es ce ibe ate Shag es noid yaaa es 
itor's wrongful replevin is double damages for the use (or This dation and Section 42-8-11 NMSA 1978 not 


reasonable rental value) of property wrongfully replevied, 
for period of time from its wrongful taking to its tendered 
return. First Nat'l Bank v. Southwest Yacht & Marine Sup- ‘ 4s 

payment of damages upon failure of plaintiff to prosecute 
ply Corp., 1984-NMSC-075, 101 N.M. 431, 684 P.2d 517. his case, are not mutually exclusive. First Nat'l Bank v. 


Effect of failure to accept return of property. — By Soiit Yacht Marine Supple 84. C-075 
failing to accept plaintiff's tender to return the property, 101 “ae ay 684 pba BE. RCSA per ill alae be 
defendant limits the damages recoverable to those suffered , 
during the period from the wrongful taking to the date of 


mutually exclusive. — This section and Section 42-8-11 
NMSA 1978, providing for a return of property and the 


42-8-20. Docketing; proceedings in district court. 


The district court clerk shall docket the action in replevin and the cause shall then proceed as 
in other civil actions, 


History: 1953 Comp., § 22-17-19, enacted by Laws 
1965, ch. 268, § 3. 


42-8-21. [Defendant may keep property on giving forthcoming bond; 
time; parties; condition.| 


The defendant, either in person or by his agent or attorney, at any time within five days after 
the service of a writ of replevin on him, and the replevin of the property thereunder, may require 
the return of the property replevied upon giving to the sheriff a bond with two or more sufficient 
sureties in double the value of the property as sworn to in the affidavit of replevin, conditioned for 
the delivery of the property to the plaintiff, if such delivery be adjudged, and for payment to him of 
such sum as may for any cause be recovered against the defendant in the suit. 


History: C.L. 1897, § 2685 (248), added by Laws ANNOTATIONS 
1907, ch. 107, § 1 (248); Code 1915, § 4358; C.S. 1929 
§ 105-1719; 1941 Comp., § 25-1520; 1953 Comp., § 22. Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
17-20. dur, 2d Replevin $§ TPR 13. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


42-8-22. [Forthcoming bond; approval; return with writ to district 
court; additional security; sheriff's liability. ] 


The sheriff shall judge of the sufficiency of the sureties on the bond of the defendant, and shall 
return the same with the writ of replevin into the district court; and shall be responsible on his of- 
ficial bond on returning any property replevied; but any party interested in the result of any such 
cause may move the court on cause shown to require the defendant in such cases to give additional 
security, when that taken by the sheriff shall, be deemed insufficient, or.to return the property to 
the sheriff to be delivered over to the plaintiff, if the plaintiff has given a good and sufficient re- 
plevin bond, as required by law. 


History: C.L. 1897, § 2685 (249), added by Laws 1907, ANNOTATIONS 
ch, 107, § 1 (249); Code 1915, § 4359; C.S. 1929, § 105- 
1720; 1941 Comp., § 25-1521; 1953 Comp., § 22-17-21. Am. Jur. 2d, A.L.R. and C.J.S. references. — Suf- 
Bracketed material. — The bracketed material was ficiency of offer or tender to satisfy requirement of judg- 
inserted by the compiler and is not part of the law. ment or condition of pene in replevin, 57 A.L.R. 806. 
Cross references. — For requiring additional security, 77 C.J.S. Replevin § 90 et seq. 
see 42-8-8 NMSA 1978. 
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42-9-1 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-1 


ARTICLE 9 
Attachment 
Sec. Sec. 
42-9-1.. Grounds for attachment; unmatured debts. 42-9-20. Forthcoming bond. ° 
42-9-2. Attachment authorized in actions ex delicto. 42-9-21. Officer's return. , 
42-9-3. Situs of debts and intangible interest in property. 42-9-22.. Officer's liability on failure to return ond: 
42-9-4, Filing complaint or statement, affidavit. and 42-9-23. When court acquires jurisdiction; survival of ac- 
bond; issuance of writ; property subject to - tion. 
attachment, 42-9-24. Perishable property; petition for sale; hearing; 
42-9-5. Affidavit; by whom made; contents. order. 
42-9-6. Form of affidavit. 42-9-25. Designating person to make sale; nequiring bond, 
42-9-7. Bond; parties; amount; condition. 42-9-26: Receiver; appointment; bond. 
42-9-8. Form of bond. 42-9-27. Disposition of proceeds of sale. 
42-9-9, Sureties on bonds; qualifications; acknowledg- 42-9-28. Expenses in connection with receivership and 
ments. sale. 
42-9-10. Approval of bond; papers filed belize issuance of 42-9-29. Intervention in attachment proceedings. 
writ, 42-9-30. Bond discharging attachment and garnishment; 
42-9-11, Suit on bond, restitution of property. 
42-9-12, Requiring additional security. 42-9-31. Answer denying truth of fact stated in attach- 
42-9-13, Contents of writ. ment affidavit; trial of issue; decision. 
42-9-14, Amending attachment and replevin writs; alias 42-9-32. Issues found for defendant; attachment dis- 
and pluries writs; proceeding in conversion missed; properties released; suit unabated. 
when replevin writ not executed. 42-9-33. Appeal from order discharging attachment; su- 
42-9-15, Issuance and return of writ; proceedings; judg- persedeas, 
ment. 42-9-34. Appeal before final judgment. 
42-9-16. Time for return of writs of execution, attach- 42-9-35. Judgment against sureties on bond given to dis- 
: ment and replevin. co charge attachment... 
42-9-17, Service of writ; seizure or levy; return; endorse- 42-9-36. Sale of attached realty after judgment for plain- 
ments; garnishment of inaccessible prop- tiff. 
erty. 42-9-37. Sale of attached personalty after judgment for 
42-9-18, Service by publication; personal service outside - plaintiff. 
state. 42-9-38. Ancillary attachments; affidavit; bout writ. 
42-9-19, Default after service by publication; judgment; 42-9-39. Procedure in suit containing ancillary attach- 
effect. ment. 


42-9-1. [Grounds for attachment; unmatured debts.] 


Creditors may sue their debtors before justices of the peace [magistrates] or in the district 
courts, by attachment, in the following cases, to wit: : | 

A. when the debtor is not a resident of, nor resides in this state; 

B. when the debtor has concealed himself, or absconded or absented himself from his usyal 
place of abode in this state, so that the ordinary process of law cannot be passed upon him; _ 

C. when the debtor is about to remove his property or effects out of this state, or has fraudu- 
lently concealed or disposed of his property or effects so as to defraud, hinder or delay his creditors; 

D. when the debtor is about fraudulently to convey or aaatee conceal or dispose of his property 
or effects, so as to hinder or delay his creditors; 

E. when debt was contracted out of this state, and the aavior has absconded or secretly re- 
moved his property or effects into the state, with the intent to etlgels delay or defraud his credi- 
tors; 

F. where the defendant is a corporation whose principal office or place of business is out of the 
state, unless such corporation shall have a designated agent in the state, upon whom service e of 
process may be made in suits against the corporation; 

G. where the defendant fraudulently contracted the debt or incurred the obligation aba a 
which the suit is brought or obtained credit from the plaintiff by false’ pretenses; 

H. that the debt is for work and labor, or for any services rendered by the plaintiff, or his as- 
signor, at the instance of the defendant; 

I. where the debt was contracted for the necessities of life. 

An attachment may issue on a demand not yet due in any case where an » attachment i is s autho- 
rized, in the same manner as upon demands already due. 
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42-9-1 


History: C.L. 1897, § 2685 (182), added by Laws 
1907, ch. 107, § 1 (182); Code 1915, § 4299; Laws 1917, 
ch. 113, § 3; 1929, ch. 127, § 1; C.S, 1929, § 105-1601; 
1941 Comp., § 22-101; 1953 Comp., § 26-1-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For intervention in attachment 
proceedings, see 42-9-29 NMSA 1978. 

For abolition of justice of the peace, see N. M. Const., art. 
VI, § 31. 


ATTACHMENT 


For jurisdiction, powers and duties of fe justices role a 


the peace transferred to the magistrate court, see 35-1- Be 
NMSA 1978. 

For attachment procedure in the magistrate court, see 
35-9-1 to 85-9-8 NMSA 1978. 

For failure to execute release after forfeiture of lease for 
oil, gas or mineral land, see 70-1-4 NMSA 1978. 


ANN OTATIONS 


Géntetitutionalits —+ New Mexico's ‘present replevin 
statutes comply with due. process: standards established 
by United States supreme court in Mitchell v. WT. Grant 
Co., 416 U.S. 600, 94 S. Ct. 1895, 40 L. Ed. 2d 406 (1974), 
and are therefore constitutional. First Nat'l Bank v. South- 
west Yacht & Marine Supply Corp., 1984-NMSC-075, 101 
N.M. 431, 684 P.2d 517. 

Object of remedy. — The sole object of an attachment 
is to create a prior lien onthe property of the attachment 
debtor-as security on any judgment that may thereafter 
be obtained against him on the demands covered by the 
attachment; Staab v. Hersch, 1884-NMSC-018, 3.N.M. 
(Gild.) 209, 3 P. 248. 

Debtor must be nonresident of state where at- 
tachment is sued out, and such statutes do not require 
that he should be a resident elsewhere. First Nat'l Bank v, 
Payton, 1919-NMSC-024, 25.N.M, 264, 180 P. 979, 

Attachment proceedings are auxiliary to actions 
at law, but each is characterized by separate pleading 
and distinct practice. Staab v. Hersch, 1884-NMSC-018, 3 
N.M. (Gild.) 209, 3 P, 248 (decided under former law). 

Auxiliary 
but otherwise with judgment in rem. — An attach- 
ment is auxiliary where a personal judgment is sought, 
but. it is an original attachment where a judgment in 
rem only is sought. Southern Cal. Fruit Exch, v. Stamm, 
1898-NMSC-008, 9 N.M. 361, 54 P, 345 (decided under for- 
mer law). 

Maturity of demand necessary before issue of in- 
debtedness raised. — When attachment is resorted to, 
for demands and credits not due, and the grounds of at- 
tachment are traversed, a speedy determination of that 
issue is important; but the main issue on the indebted- 
ness cannot be raised, nor any defense interposed, until 
the maturity of the demand sued on, except to show that 
no such demand exists.on which an attachment will lie. 
Staab v. Hersch, 1884-NMSC-018, 3 N.M. (Gild.) 209, 3 
P, 248 (decided under former law). 

Magistrate or district court proper tribunals. 
— Under existing legislation attachment in tort actions 
may be had in both district and justice (now magistrate) 
courts. Butler Paper Co. v, Sydney, 1943-NMSC-047, 47 
N.M. 4638, 144 P.2d 170. 

Allegation must state present purpose and 
ground. — An allegation in an affidavit that the defen- 
dant. "has attempted fraudulently to convey" does not 
state a present purpose and does not state a ground of 
attachment. Torlina v. Trorlicht, 1889-NMSC-012, 5 N.M. 
148, 21 P, 68, aff'd, 1891-NMSC-019, 6 N.M.54, 27 P. 794. 

Jury trial optional, — Issue may be tried, before the 
court either with or without a jury as in other cases at 
law. Everett v. Gilliland, 1943-NMSC- 030, 47 N.M. 269, 
141 P.2d 326. 


where personal judgment sought, — 


42-9-1 


Setting aside conveyance before obtaining judg- 
ment improper. — Before obtaining judgment upon his 
demand, an attaching creditor’ cannot maintain an action 
to have an alleged conveyance of real estate set. aside. 
Talbott v. Randall, 1885-NMSC-016, 3 'N.M. (Gild.) 367, 5 
P. 583 (decided under former law). 

Law reviews. — For article, "Attachment in New Mex- 


ico - Part I," see 1 Nat. Resources J. 303 (1961), 


For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources d, 75 (1962). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Attachment and Garnishment 8§ 1, 3, 120 to 125, 
218 to 251, 264 to 266, 270 to 274. 

Termination of right of stoppage in transit by seizure 
of goods in possession of a carrier under attachment, 7 
A.L.R. 1408. 

Attachment in libel and slander cases, 11 A.L.R. 378, 61 
A.L.R. 1347, 

Foreign attachment or garnishment as available in ac- 
tion of nonresident against nonresident or foreign corpo- 
ration upon a foreign cause of action, 14 A.L.R. 420. 

Partner's right to sue out attachment against copartner, 
21A.L,R. 129, 58 A.L.R, 634, 

What constitutes nonresidence for purpose of attach- 
ment, 26 A.L.R. 180, 

Action based upon statute as one in which attachment 
will lie, 26 A.L.R. 568, 51 A.L.R, 1886. 

Attachment or garnishment as affected by trick or de- 
vice by which the property of or indebtedness to nonresi- 
dent was subjected to the jurisdiction, 37 A.L.R. 1255. 

Liability of estate for administrator's wrongful attach- 
ment, 44-A.L.R. 674, 127 A.L.R. 687. 

Attachment under state law of railroad property in suit 
involving interstate shipment, 64 A,L.R. 359. 

Debt, what amounts to, within statute providing for at- 
tachment before debt i is due, 65 A.L.R. 1439, 58 A.L.R.2d 
1451, : 

Attachment as affected by excessive claim, 68 A.L.R. 
853.. « 

Practice of re by corporation, procuring attachment 
proceedings as, 738 A.L.R, 1835, 105 A.L.R. 1864, 157 
A.L.R.'282. 

Action based on rescission of contract as one arising on 
contract express or implied, 77 A.L.R. 748, 95 A.L.R, 1028, 

Right to and form of judgment against one discharged 
in bankruptcy in order to sustain attachment, 81 A.L.R. 
81. 

Affidavits stating grounds of attachment on informa- 
tion and belief, 86 A.L.R. 588. 

Attachment statute as applicable to equity suits, 154 
A.L.R. 95. 

Corporation rendering services in connection with at- 
tachment proceedings as engaged in practice of law, 157 
A.L.R, 299. 

» Intent to defraud, sufficiency of affidavit respecting 


, as against objection that at is a mere legal conclusion, 8 
‘ A.L.R.2d 578. 


What is an action for "debt" within attachment statute, 
12 A\L.R.2d 787. 

Foreign attachment or Pepe kiniacat as available:in ac- 
tion by nonresident against nonresident or foreign corpo- 
ration upon a foreign cause of action, 14 A.L.R.2d 420. 

Removability of paeneY to federal court, 22 A.L.R.2d 
904, 

What constitutes a aneuently contracted debt or 


- fraudulently incurred liability or obligation within pur- 
-oview of'statuté authorizing attachment on such grounds, 
+ 89 A.L.R.2d 1265. 


Abatement on ground of prior pending action in same 


' ‘jurisdiction as affected by loss by plaintiff in second action 
of advantage gained therein by attachment, garnishment, 
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or like process, 40 A.L.R.2d 1111. 
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42-9-2 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-4 


Attachment in alienation of affections or criminal con- Joint bank account as subject to attachment, ‘garnish- 
versation case, 67 A.L.R.2d 527. ment, or execution by creditor of one joint depositor, 86 
Interest of spouse in estate by entireties as subject to A.L. R. 5th 527, 
attachment lien in satisfaction of his or her individual 7 C.J.S, Attachment §§ 3, 4, 23 to 46, 84, 92 to 96, 102 to 
debt, 75 A.L.R.2d 1172. 118, 146, 164. 


Potential liability of insurer under liability policy as 
subject of attachment, 33 A.L.R.3d 992. 


42-9.2, [Attachment authorized in actions ex delicto.] 


Wherever an attachment may issue against the property of any person upon any debt or other 
action founded upon contract, attachment may also issue upon any action founded upon a tort or 
other action ex delictu [ex delicto]; this law shall apply to actions which have heretofore or may 
hereafter accrue. 


History: C.L. 1897, § 2685 (183), added by Laws Magistrate or district court proper tribunal. — 
1907, ch. 107, § 1 (183); Code 1915, § 4300; C.S. 1929, Under existing legislation, attachment in tort «actions 
§ 105-1602; 1941 Comp., § 22- 102; 1953 Comp., § 26- may be had in both.district and justice (now magistrate) 
1-2. . courts. Butler Paper Co. v. Sydney, 1943-NMSC-047, 47 

Bracketed material. — The bracketed material was N.M. 463, 144 P.2d 170. 
inserted by the compiler and is not part of the law. Tract, improved with community flies subject 

Cross references. — For exemption of workmen's to sale under attachment. U.S. Fid. & Guar. Co. v. 
compensation claims, see 52-1-52 NMSA 1978. Chavez, 126 F. Supp. 227 (D.N.M. 1954), 

Law reviews. — For article, "Attachment in New Mex- 
ANNOTATIONS ico - Part I," see 1 Nat. Resources J. 303 (1961). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Juris- 
ment wherein plaintiff seeks to garnish money owing to diction on constructive service divorce or alimony suit to 
defendant whom he is suing in tort. Sullivan v. Michelli, reach property within state as affected by attachment, 10 


1930-NMSC-063, 35 N.M. 59, 289 P. 803. A.L.R.3d 212, 
2 ae ea 7 C.J.S. Attachment §§ 7, 17. 


Section will not support an action in garnish- 


42-9-3. [Situs of debts and intangible interest in property. | 


The situs of debts and obligations for the purpose of attachment shall be the domicile of the 
debtor or obliger [obligor] and the situs of intangible interests in property, real or personal, legal or 
equitable, shall be the place where such property is located. 


History: Laws 1939, ch. 159, § 5; 1941 Comp., § 22- Am, Jur, 2d, A.L.R. and C.J.S. references. —6Am, 


108; 1958 Comp., § 26-1-3. Jur, 2d Attachment and Garnishment §§ 25 to 29, 32, 46. 
Bracketed material. — The bracketed material was 7 C.J.S. Attachment § 54. 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 


42-9-4, [Filing complaint or statement, affidavit and bond; issuance of 
writ; property subject to attachment.] 


A creditor wishing to sue his debtor by attachment, may place in the clerk's office of the district 
court of any county in this state, having jurisdiction, a complaint, or other lawful statement of his 
cause of action, and shall also file an affidavit and bond; and thereupon such creditor may sue out 
an original attachment against the lands, tenements, goods, moneys, effects, credits and any right, 
title, lien or interest whether legal or equitable upon, in or to real or personal, tangible or intangi- 
ble property whether present or possessory or reversionary or in remainder and all property which 
could be reached upon execution or upon equitable proceedings i in aid of execution, of the debtor in 
whosesoever hands they may be except such property as is now, or may hereafter be, specifically 
exempted from attachment or execution by law and except interests of beneficiaries in spendthrift 
trusts for whom spendthrift trusts are or may be created. 
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42-9-5 


History: C.L. 1897, § 2685 (184), added by Laws 
1907, ch. 107, § 1 (184); Code 1915, § 4301; C.S. 1929, 
§ 105-1603; Laws 1939, ch. 159, § 1; 1941 Comp., § 22- 
104; 1953 Comp., § 26-1-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For exemption on personal prop- 
erty, see 42-10-1 NMSA 1978 et seq. 

For notice of levy on real estate to be filed in recorder's 
office, see 39-4-4 NMSA 1978. 


ANNOTATIONS 


Filing of affidavit necessary, before any writ is- 
sued, — In attachment proceedings, an affidavit and bond 
with the clerk's approval endorsed thereon and the peti- 
tion must be filed before attachment is issued or the writ 
is issued without authority, and all proceedings under it 
are null and void. Waldo v. Beckwith, 1854-NMSC-002, 1 
N.M. 97 (decided under former law). 

Affidavit may be made and verified before no- 
tary public. Robinson v. Hesser, 1887-NMSC-023, 4 N.M. 
(Gild.) 282, 13 P. 204 (decided under former law). 

Affidavit insufficient as complaint. — Affidavit for 
attachment was not sufficient as a declaration (now com- 
plaint). Staab v. Hersch, 1884-NMSC-018, 3 N.M. (Gild.) 
209, 3 P, 248 (decided under former law). 

Bond requirement not waived because of wage 
claim action. — Sections 50-4-11 and 50-4-12 NMSA 
1978 relating to wage claim actions by the labor com- 
missioner (now secretary of workforce solutions depart- 
ment) do not waive the requirement for the furnishing 
of a bond in an attachment proceeding under this section 
and Section 42-9-7 NMSA 1978. Cal-M, Inc. v. McManus, 
1963-NMSC-184, 73 N.M. 91, 385 P.2d 954. 

Where levy upon defendant's property has been 
made under valid writ of attachment in an original at- 
tachment, and service made by publication on a nonresi- 
dent as required by law, although the return of the sheriff 
was not made until after judgment was taken, the court 
had jurisdiction to render a judgment in rem by default 
and to order sale of perishable property attached and ap- 
plication of its proceeds upon such judgment. Southern 
Cal. Fruit Exch. v. Stamm, 1898-NMSC-008, 9 N.M. 361, 
54 P, 345 (decided under former law). 

Section does not authorize attachment of prop- 
erty in custody of court. — Since this section does not 
specifically allow attachment of property in the custody 


ATTACHMENT 


42-9-5 


of a court, a judgment: creditor may not attach its lien to 
funds of a debtor in the possession of the Court Registry 
prior to the conclusion of a suit involving those funds. 
In re Albuquerque W. Solar Indus., Inc., 54 Bankr. 174 
(Bankr. D.N.M. 1985). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Attachment and Garnishment §§ 255, 362, 518 to 
549, 565. 

Attachment for goods or money embezzled, stolen or 
converted, 4 A.L.R. 832. 

Seal as necessary to authentication of attachment, 30 
A.L.R, 734, 

Trick or device by which property of nonresident was 
subjected to jurisdiction, 37 A.L.R. 1255. 

Attorney's disbarment for failure to account for money 
of client as affected by attachment of attorney's funds, 43 
A.L.R. 69. 

Marketability of title as affected by attachment, 57 
A.L.R. 1406, 81 A.L.R.2d 1020. 

Mechanic's lien as waived by attachment, 65 A.L.R. 316. 

Abuse of process by successive writs to reach exempt 
property, 65 A.L.R. 1283. 

Money only, what constitutes an action for recovery of, 
within statute as to the character of actions in which at- 
tachment may issue, 76 A.L.R. 1446. 

Vendee's or optionee's interest in respect of real prop- 
erty, lien of attachment on, as attaching to title acquired by 
completion of contract or exercise of option, 85 A.L.R. 929. 

Surety on bond given to prevent, or secure release of, 
attachment, right to attack attachment after recovery of 
judgment by plaintiff, on ground of defects i in, or falsity of, 
affidavit, 89 A.L.R. 269. 

Swearing to affidavit in attachment before unauthor- 
ized person as a defect curable by amendment, 91 A.L.R. 
917. 

Attachment statute as applicable to equity suits, 154 
A.L.R. 95. 

What is an action for "debt" within attachment statute?, 
12 A.L.R.2d 787. 

Validity of attachment of chattels within store or build- 
ing other than private dwelling, made without removing 
the goods or without making entry, 22 A.L.R.2d 1276. 

7 C.J.S. Attachment:$§ 47 to 61. 


42-9-5. [Affidavit; by whom made; contents. ] 


The affidavit shall be made by the plaintiff, or some person for him, and shall state that the 
defendant is justly indebted to the plaintiff, after allowing all just credits and offsets, in a sum (to 
be specified in the affidavit), and on what account, and shall also state that the affiant has good 
reason to believe, and does believe, the existence of one or more of the causes which, according to 
the provision of Section 42-9-1 NMSA 1978, will entitle the plaintiff to sue by attachment. 


History: C.L. 1897, § 2685 (185), added by Laws 1907, 
ch. 107, § 1 (185); Code 1915, § 4302; C.S, 1929, § 105- 
1604; 1941 Comp., § 22-105; 1953 Comp., § 26-1-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Affidavit insufficient as complaint. — Affidavit for 
attachment was not sufficient as a declaration (now com- 
plaint). Staab v. Hersch, 1884-NMSC-018, 3 N.M. (Gild.) 
209, 3 P. 248 (decided under former law). 


73 


Affidavit may be verified before notary public. 
Robinson v. Hesser, 1887-NMSC-028, 4 N.M. (Gild.) 282, 
13 P. 204 (decided under former law). 

Special denial method of raising issue at common 
law. — Common-law declaration in attachment proceed- 
ings should be responded to by common-law plea in order 
to raise an issue, and if defendant desires to raise an issue 
on the affidavit for attachment, he should do so by special 
denial of some material facts contained in the affidavit. 
Staab v. Hersch, 1884-NMSC-018, 3 N.M. (Gild.) 209, 3 
P, 248 (decided under former law). 
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42-9-6 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-7 


Law reviews. — For article, "Attachment in New Mex- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
ico - Part I," see 1 Nat. Resources J: 303 (1961), Jur. 2d Attachment and Garnishment a se to ne ‘328, 
For article, "Attachment in New Mexico - Part II," see 2 332 to 334; 378, - 
Nat. Resources J. 75 (1962). ' 7 C.J.S. Attachment 38 72 to 118, ctl 


42-9-6. [Form of affidavit.] 
The form of the affidavit of attachment shall be as follows, to wit: 


STATE OF NEW MEXICO) SS. 
County of ) 

This day personally appeared before me, the und aguilent clerk of the district aie M B,. (or C. 
D., agent for A. B., as the case may be), and being duly sworn, says that E. F. is justly indebted to 
ie said A. B, in pHa sum of dollars, after allowing all just offsets, and that the said E. F. is 
(setting forth one of the causes of attachment). 


A, Beor 
C. D., Agent for A. B. 


Subscribed and sworn to before me this day of a PLR a ges 


County Clerk.’ 

History: C.L. 1897, § 2685 (207), added by Laws presumed that the plaintiffs named in each are the same. 
1907, ch. 107, § 1 (207); Code 1915, § 4817; C.S, 1929, Bennett v, Zabriski, 1880-NMSC-003, 2 N.M. 7 (decided 
§ 105-1620; 1941 Comp., § 22-106; 1953 Comp,., § 26-1-6. under former law). 

Bracketed material. — The bracketed material was Affidavit for attachment may be verified before 
inserted by the compiler and is not part of the law. notary public. Robinson v. Hesser, 1887-NMSC-023, 4 

Compiler's notes, — The codifiers of the 1915 Code N.M, (Gild.) 282, 18 P. 204 (decided under former law). 
substituted, in the body of the affidavit, the words "clerk Law reviews. — For article, "Attachment in New Mex- 
of the district court" for the words "clerk of the (district ico - Part I," see 1 Nat. Resources J. 303 (1961). 
court, or probate court, as the case may be)." They also For article, "Attachment in New Mexico - Part IT," see 2 
substituted, just below the line for the clerk's signature, Nat. Resources J. 75 (1962). 
the words "County Clerk" for the word "Clerk." Am. Jur, 2d, A.L.R. and C.J.S. references. — Surety 


on bond given to prevent, or secure release of attachment, 


ANNOTATIONS right to attack attachment after recovery of judgment by 
Affidavit, writ, complaint must describe plaintiff plaintiff, on ground of defects in, or falsity of, affidavit, 89 
in same way. — Plaintiffs must be described in substan- A.L.R, 269, nF by j 
tially the same way in the affidavit, writ, and declaration Swearing to affidavit in attachment before unauthorized 
(now complaint) in attachment. If different descriptions person as a defect curable by amendment, 91 A.L.R. 917, 
are given in the affidavit and-in the writ, it will not be 7C.J.S, Attachment §§ 75, 76, 106 to 113. 


42-9-7. [Bond; parties; amount; condition.] 


The bond shall be executed by the plaintiff or some responsible person as principal, and two or 
more sureties, residents of the state, each of which sureties shall. be worth the penalty of the bond 
over and above all debts, or by some bond company authorized to do business in this state, in a 
sum at least double the amount sworn to in the affidavit, or in such lesser amount as the district 
court in its discretion shall by order direct, payable to the defendant and conditioned that the 
plaintiff will prosecute his action without delay, and with effect, and will refund all sums of money 
that may be adjudged to be refunded.to the defendant and pay all damages that may accrue to any 
defendant or garnishee by reason of such attachment or any process or May atason thereon. 


Fy 


History: C.L. 1897, § 2685 (186), added by Laws _ ANNOTATIONS 
1907, ch. 107, § 1 (186); Laws 1913, ch. 56, § 1; Code 
1915, § 4303; C.S. 1929, § 105-1605; Laws 1989, ch. 159, Bond requirement not waived because of wage 
§ 2; 1941 Comp., § 22-107; 1953 Comp., § 26-1-7,. claim action. — Sections 50-4-11 and 50-4-12 NMSA 
Bracketed material. — The, bracketed material was 1978 relating to wage claim actions by the labor: com- 
inserted by the compiler and is not part of the law. missioner (now secretary of workforce solutions depart- 
Cross references. — For no bond requirement attach- ment) do not waive the requirement for the furnishing of 
ment proceedings brought by New Mexico livestock board, a bond in an attachment proceeding under Section 42-9-4 
see 77-8-17 NMSA 1978. NMSA 1978 and this section. Cal-M, Inc. v. McManus, 


1963-NMSC-184, 73 N.M. 91, 385 P.2d 954. 
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42-9-8 ATTACHMENT 42-9-9 


Reasonable attorney's fees recoverable in suit on Duress, recovery upon ground of duress of money paid 
bond. — In suit on the bond, reasonable attorney's fees, upon excessive or unfounded claim to avoid attachment, 
paid in defending the attachment suit, are recoverable as 18 A.L.R. 1233. 

a part of the damages. Territory ex rel. Leyser v. Rindskopf Assignment of judgment as carrying collateral rights of 
. Bros. & Co., 1889-NMSC-002, 5 N.M. 98, 20 P. 180 (de- assignor as to attachment bond, 63 A.L,R. 291. 
cided under former law). vy Attachment as affected by excessive claim, 68 A.L.R. 853. 

Law reviews. — For article, "Attachment in New Mex- Process in action on note or bond, not resulting in sale 
ico - Part I," see 1 Nat. Resources J. 303 (1961). of mortgaged property, as precluding foreclosure of real- 

For article, "Attachment in New Mexico - Part II," see 2 estate mortgage, 37 A.L.R.2d 959. 

Nat. Resources J. 75 (1962). - 7C,J.8. Attachment §§ 116 to 155, 412. 


Am, Jur. 2d, A.L.R. ‘and C.J.S. references. — 6 Am. 
Jur. 2d Attachment and Garnishment §§ 252, 264, 333, 
334, 518 to 523. 


42-9-8. [Form of bond. | 


The form of said bond shall be as follows, to wit: 

Know all men by these presents, that we (A. B., principal, or C. D., agent for A. B., principal, 
as the case may be) and N. N. and M. M., his securities, are held and firmly bound unto ...... (de- 
fendant), in the sum of...... dollars, for the payment of which, well and truly to be made, we bind 
ourselves, our heirs, executors and administrators, firmly by these presents, sealed with our seals 
and dated this ...... day Ofeie.cAv- Dis. as: 

The condition of the above obligation is such that, whereas the above named A. B. has this day 
sued out an attachment before J. J., clerk of the district court, against EK. F. for the sum of...... dol- 
lars, in the district court for the county of ....... . 

Now, if the said A. B. shall prosecute his said action without delay, and with effect, and refund 
all sums of money that may be adjudged to be refunded to the defendant, and pay all damages that 
may accrue, to any defendant or garnishee by reason of said attachment, or any process of judg- 
ment thereon, then this obligation to be null and void, otherwise to remain in full force and effect. 


A.B. (L.S.) 
N.N. (L. S.) 
M. M. (L. S.) 
History: C.L. 1897, § 2685 (208), added by Laws 1907, For article, "Attachment in New Mexico - Part II," see 2 
ch. 107, § 1 (208); Code 1915, § 4818; C.S, 1929, § 105- Nat. Resources J. 75 (1962). 
1621; 1941 Comp., § 22-108; 1953 Comp., § 26-1-8. Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 Am. 
Bracketed material. — The bracketed material was . -. Jur, 2d Attachment and Garnishment §$§ 258 to 269, 333, 
inserted by the compiler and is not part of the law. 334, 


ANNOTATIONS | 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 


7CJ.S, Attachment §§ 118, 126,252, 317. 


42-9-9. [Sureties on bonds; qualifications; acknowledgments.] 


The securities on attachment bonds shall be residents of this state, or a bond company autho- 
rized to do business in this state, and shall acknowledge the execution of such bond by them in the 
manner and before such officer as may be prescribed by law for the acknowledgment of convey- 
ances of real estate. 


History: C.L. 1897, § 2685 (187), added by Laws 1907, in an attachment suit the right of action upon an indemnify- 
ch. 107, § 1 (187); Code 1915, § 4304; C.S. 1929, § 105- ing bond given the sheriff, such bond not arising by virtue of 
1606; 1941 Comp., § 22-109; 1953 Comp., § 26-1-9. the attachment laws. De Witt v. United States Fid. & Guar. 

Bracketed material. — The bracketed material was Co,, 1915-NMSC-020, 20 N.M, 1638, 148 P, 489. 
inserted by the compiler and is not part of the law. Law reviews. — For article, "Attachment in New Mex- 

Cross references. — For release of surety on bond, see ico - Part I," see 1.Nat,. Resources J: 303 (1961). 

46-6-6 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — Bank- 
ruptcy of debtor within four months after attachment or 
ANNOTATIONS Section as discharging surety on bond to release prop- 


No right of action upon indemnifying bond by de- erty, 36 A.L.R, 449, 107 A.L.R, 1188. 


fendant. — This section does not confer upon the defendant 
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42-9-10 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-12 


Obligation of surety on attachment bond as affected by 7 CJS, Attachment §§ 121, 122, 124, 131. 
attachment, defendant's adjudication in bankruptcy, 68 beg 
A.L.R. 1331. 


42-9-10. [Approval of bond; papers filed before issuance of writ.] 


The clerk shall judge of the sufficiency of the penalty and the security in the bond; if they be 
approved, he shall endorse his approval thereon, and the same, together with the affidavits and 
complaint or other lawful statement of the cause of action, shall be filed before an attachment 
shall be issued. 


History: C.L. 1897, § 2685 (188), added by Laws 1907, he approved the bond, although he failed to endorse his 
ch. 107, § 1 (188); Code 1915, § 4305; C.S, 1929, § 105- approval upon it. Baca v, Coury, 1922-NMSC-003, 27 N.M. 
1607; 1941 Comp., § 22-110; 1953 Comp., § 26-1-10. 611, 204 P. 57. 

Bracketed material. — The bracketed material was Affidavit and approved bond must be filed before 
inserted by the compiler and is not part of the law. attachment issues, or the dive will be ay abe v. 

- ed under for- 
ANNOTATIONS mee 1854-NMSC-002, 1 N.M. 97 (deci u r 


Filing bond and issuing writ prima facie proof Law reviews. — For article, "Attachment in fact Mex- 


of approval. — The facts that the clerk filed an attach- ico - Part I, "see 1 Nat. Resources J. 303 (1961). 
ment bond and issued the writ are prima facie proof that 


42-9-11. [Suit on bond.|] 


The bond given by the plaintiff or other person in a suit by attachment may be sued on by any 
party injured in the name of the state, and [he] shall proceed as in ordinary suits, and shall re- 
cover such damages as he may sustain. 


History: C.L. 1897, § 2685 (189), added by Laws 1907, “n ANNOTATIONS 
ch. 107, § 1 (189); Code 1915, § 4306; C.S. 1929, § 105. 


1608; 1941 Comp,, § 22-111; 1953 Comp., § 26-1-11. Law reviews. — For article, "Attachment in New Mex- 


Bracketed material. — The bracketed material was ico - Part I," see 1 Nat. Resources J. 303 (1961), 
inserted by the compiler and is not part of the law. For article, "Attachment in New Mexico - Part II," see 2 
Cross references, — For person interested suing on Nat. Resources J. 75 (1962). 


bond, see 46-6-7 NMSA 1978. 


42-9-12. [Requiring additional security.] | 


Any person, plaintiff or defendant; in any attachment suits pending in any court in fe state, 
may, at any time before judgment, after reasonable notice to the person by whom any bond has 
been given in any such suit, move the court for additional security on the part of any such prin- 
cipal in such bond, and if, on such motion, the court is satisfied that any surety on such bond has 
removed from the state, or that for any other reason such bond is not sufficient security for the 
amount thereof, it may direct a new‘and sufficient bond to be given within a reasonable time; to be 
fixed by the court, and in default thereof, may make such order disposing of the property, the pos- 
session of which is held by virtue of such bond as the failure to give such additional security may 
require, and such orders may be made in vacation, as well as in term time. 


f 


History: C.L. 1897, § 2685 (221), added by Laws 1907, Am. Jur, 2d, A.L.R. and C.J.S. references. — De mi- 
ch, 107, § 1 (221); Code 1915, § 4333; C.S, 1929, § 105- nimis non curat lex as applied to deficiency in attachment 
1636; 1941 Comp., § 22-112; 1953 Comp., § 26-1-12. bond, 44 A.L.R. 184, 

Bracketed material. — The bracketed material was 7 C. J.S, Attachment §§ 128, 248, 1259. 
inserted by the compiler and is not part of the law. 

ANNOTATIONS 


Law reviews: we For article, "Attachment in New Mex- 
ico - Part I,"see 1 Nat. Resources J. 303 (1961),’ 
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42-9-13 ATTACHMENT 42-9-14 


42-9-13. [Contents of writ. |] 


Original writs of attachment shall be directed to the sheriff of the proper county, commanding 
him to attach the defendant, by all and singular, his lands and tenements, goods, moneys, effects, 
credits and all other property and interests in property of whatsoever nature and kind, in whose- 
soever hands the same may be found, with a clause of the nature-and to the effect of an ordinary 
citation to answer the action of the plaintiff. 


History: C.L. 1897, § 2685 (191), added by Laws , For article, "Attachment in New Mexico - Part IT," see 2 


1907, ch. 107, § 1 (191); Code 1915, § 4308; C.S. 1929, Nat. Resources J. 75 (1962). 
§'105-1610; Laws 1939, ch. 159, § 3; 1941 Comp., § 22- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
113; 1953 Comp., § 26-1-13. Jur, 2d Attachment and Garnishment §§ 283 to 287, 337. 
Bracketed material. — The bracketed material was 7C.J.S. Attachment § 161, 
inserted by the compiler and is not part of the law. ° 
ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 


42-9-14. [Amending attachment and replevin writs; alias and pluries 
writs; proceeding in conversion when Hadas writ not 
executed. | Wer, 


That where an original writ of attachment or replevin has been quashed for defect in the af- 
fidavit, bond or writ, the court shall allow an amendment thereof to cure the defect, under such 
circumstances as amendments of ordinary pleadings are allowed by law and with like effect; and 
alias and pluries writs of attachment or replevin shall be issued in the following cases: 

A. where on attachment under a prior writ an insufficient amount of property has been levied 
upon to satisfy the amount of damages claimed in the affidavit, with costs accrued or likely to ac- 
crue; 

B. where a prior writ has been eee for defect that cannot be apkaty by amendment; 

C. where, in replevin, the property to be replevied has not been found in the county to or in 
which the original writ was directed or attempted to be served and the plantas wishes to under- 
take the replevin of property in another county. 

Alias and pluries writs of attachment shall not be issued except upon a new affidavit and bond 
laying the foundation therefor the same as required of original writs; but alias and pluries writs of 
replevin may be issued upon the foundation laid by the original affidavit, bond to be given to me 
officer serving the writ as in cases of original writs of replevin. 

Where the goods and chattels sought to be seized by a proceeding in replevin are not found, the 
action shall not abate, but may proceed as for conversion upon the facts set out in the complaint as 
originally stated, or as the same may be amended. | 


History: C.L. 1897, § 2685 (227), added by Laws 1907, Law reviews. — For article, "Attachment in New Mex- 
ch. 107, § 1 (227); Code 1915, § 4839; C.S. 1929, § 105- ico- Part I,'' see 1 Nat. Resources J. 303 (1961), 
1642; 1941 Comp., § 22-114; 1953 Comp., § 26-1-14. For article, "Attachment in New Mexico - Part II," see 2 

Bracketed material. — The bracketed material was Nat. Resources J. 75 (1962). 
inserted by the compiler and is not part of the aw. Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 


Jur, 2d Attachment and Garnishment §§$ 253, 270 to 275. 
Amendment of pleadings or the writ as ground for dis- 
charge of attachment, 74 A.L.R. 912, 
Swearing to affidavit in attachment before unauthor- 
ized person as a defect’ curable by amendment, 91 A.L.R. 


ANN’ OTATIONS 


Amendments to complaint necessary. — In an 
action to replevy goods which had been sold by. defen- 
dant, summary judgment for defendant is improper, but 
plaintiff should be permitted to amend the complaint 917. at , : 
and thereafter to proceed in conversion. Wood. v. Grau, _., Right of action for conversion as affected by assertion of 
1951-NMSC-060, 55 N.M. 429, 234 P2d 362. rights or pursuit of remedies founded on continued owner- 

Amendment of affidavit in replevin relates back to ship of the property, 3 A.L.R.2d 218. : 
the date of the original affidavit. First Nat'l Bank v. South- 7 Od.S. Attachment § 168; 77 C.J.S, Replevin § 46 et seq. 
west Yacht & Marine Supply Corp., 1984-NMSC-075, 101 
N.M. 431, 684 P.2d 517. 
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42-9-15 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


42-9-17 


42-9-15. [Issuance and return of writ; proceedings; judgment. | 


Original writs of attachment shall be issued and returned in like manner as ordinary writs of 
summons; and when the defendant is cited to answer the action, like proceedings shall be had 
between him and the plaintiff as in ordinary actions on contracts, and a general judgment may be 


rendered for or against the defendant. 


History: C.L. 1897, § 2685 (192), added by Laws 
1907, ch. 107, § 1 (192); Code 1915, § 4809; C.S. 1929, 
§ 105-1611; 1941 Comp., § 22-115; 1953 Comp., § 26- 
1-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Default judgment proper where defendant fails 
to plead to complaint. — In original action in attach- 
ment where the defendant traversed the affidavit for 
attachment, but failed to plead to the declaration, (now 
complaint), judgment by default was properly entered 
against him. First Nat'l Bank v. George, 1920-NMSC-025, 
26 N.M. 46, 189 P, 240; see also Ripley v. Astec Mining sal 
1892- NMSC- 009, 6 NM. 415, 28 P.. 773. 

Judgment rendered during vacation void, — In ac- 
tion of assumpsit by attachment (now ordinary action on 
contract), where garnishment process was served on the 
defendant company, judgment rendered during vacation 


was void. Staab v. Atlantic & Pac, R.R., 1886-NMSC-015, 
3 N.M. (Gild.) 606, 9 P. 381 (decided under former law). 

Order rendered during vacation void. — In an ac- 
tion of assumpsit by attachment (now ordinary action on 
contract), an order made during vacation, on a motion to 
quash the attachment proceeding argued and submitted 
during term, was void for being so made during vaca- 
tion, and left the motion still pending and undetermined 
in the court below, and, on appeal from the order, the 
cause was stricken from the docket, Colter v. Marriage, 
1886-NMSC-014, 8 N.M. (Gild.) 604, 9 P, 383 (decided un- 
der former law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

For article, "Attachment in New Mexico - Part II," see-2 
Nat. Resources J. 75 (1962), . 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Attachment and Garnishment §§ 277, 280 to 282, 
336. 


42-9-16. [Time for return of writs of execution, attachment and 


replevin.| 


All executions, writs of attachment and writs of replevin shall be returned within sixty days 
from the date of the delivery thereof to the sheriff or other officer or person whose duty it is, or who 


may be designated to serve the same. 


History: Laws 1897, ch. 73, § 176; C.L. 1897, § 2685 
(176); Code 1915, § 4257; C.S. 1929, § 105-1004; 1941 
Comp., § 22-116; 1953 Comp., § 26-1-16, 


Bracketed material. — The bracketed material was. 


inserted by the compiler and is not part of the law. 
Compiler's notes. — An almost identical provision re- 
lating to executions will be found in 39-4-9 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J, 303 (1961), 


For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962), 

Am, Jur. 2d, A.L.R. and C.J.S. satdeednesd — Inclu- 
sion or exclusion of first and last days in computing the 
time for performance of an act or event which must take 
place a certain number of days before a known future 
date, 98 A.L.R.2d 1331. 

7 CJS. Attachment §§ 84, 102 to 105. 


42-9- 17. [Service of writ; seizure or levy; return; endorsements; 
garnishment of inaccessible property.] 


The manner of serving writs of attachement [attachment] shall be as follows: 


A. the writ or other lawful statement of the cause of action, shall be served on the defendant 
as an ordinary summons; 

B. when lands or tenements or interests or estates in real estate whether legal or equitable are 
to be attached, the officer shall briefly describe the same in his return, and state that he attached 
all the right, title and interest of the defendant to the same, and shall moreover give notice to the 
actual occupants, if any there be; 

C. when goods and chattels, moneys, effects, evidences of debt or other ea eae are to 
be attached, the officer shall seize the same and keep them in his custody, if accessible, and if not 
accessible, he shall summon the person in whose hands they may be as garnishee. If the property 
to be attached is an intangible interest or right either legal or equitable in personal property in 
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42-9-18 ATTACHMENT 42-9-18 
the possession of someone other than the defendant, the officer in whose hands the writ of attach- 
ment is placed shall endorse an entry thereon of his levy on all of the right, title and interest, legal 
or equitable, of the defendant in and to said personal property describing it, and shall forthwith 
serve a copy of the writ of attachment so endorsed upon the person in possession of said personal 
property in the same manner as summons are served, and if said property be in possession of a 
corporation incorporated under the laws of this state or any foreign corporation doing business 
in this state, a copy of the writ of attachment so endorsed shall be served on said corporation by 
delivering the same to the agent designated by said corporation upon whom process against the 
corporation may be served or said copy may be served upon said corporation as provided by law 
for the service of process upon corporations doing business in the state of New Mexico; if service 
cannot thus be made, such copy shall be served by leaving the same at the usual and most notori- 
ous place of. doing business of such corporation in this state, which entry and service shall amount 
to and be considered a seizure of all the right, title and interest of defendant, legal or equitable, 
in and to the personal property so described, to all intent [intents] and purposes, and may be sold 


under execution; 


D. if any provision of this section is inconsistent with the provisions of the Uniform Commer- 
cial Code [Chapter 55 NMSA 1978] the code shall control. 


History: C.L. 1897, § 2685 (193), added by Laws 
1907, ch. 107, § 1 (193); Laws 1909, ch. 63, § 33; Code 
1915, § 4310; C.S. 1929, § 105-1612; Laws 1939, ch. 159, 
§ 4; 1941 Comp., § 22-117; 1958 Comp., § 26-1-17; Laws 
1961, ch. 96, § 11-104. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For notice of levy on real estate, 
filing, recording and indexing, see 39-4-4, 39-4-5 NMSA 
1978. 

For levy on cattle, see 39-6-1 to 39-6-4 NMSA 1978. 


ANNOTATIONS 


Substituted service permissible. — Service of an at- 
tachment issued on an affidavit showing that the defen- 
dant has absconded and absented himself from his usual 
place of abode may be made by leaving a true copy thereof 
at the usual place of abode of the defendant with some 
suitable person, and publication is not necessary. Bell v. 
Gaylord, 1891-NMSC-032, 6 N.M. 227, 27 P. 494; Spiegel- 
berg v. Sullivan, 1873-NMSC-009, 1 N.M. 575 (decided un- 
der former law). 

Filing of lis pendens notice authorized when writ 
seizes realty. — Writ of attachment, under which real 
estate is seized, affects the title to the real estate, and au- 
thorizes the filing of lis pendens notice. Bell v. Gaylord, 
1891-NMSC-032, 6 N.M. 227, 27 P. 494 (decided under 
former law). 

Judgment rendered during vacation void. — In ac- 
tion for assumpsit by attachment (now ordinary action of 
contract), where garnishment process was served on the 
defendant, judgment rendered during vacation was void. 
Staab v, Atlantic & Pac. R.R., 1886-NMSC-015, 3 N.M. 
(Gild.) 606, 9 P. 381 (decided under former law). 

When writ.of attachment has been discharged, 
jurisdiction to order the garnishee to perform or desist 
from performing any particular act is thereby terminated. 


Albuquerque Nat'l Bank.v. Second Judicial Dist. Court, 
1967-NMSC-068,.77.N.M. 603, 426 P.2d 204. 

Personal and immediate custody over property 
not required. — It is not essential to the keeping of at- 
tached property in custodia legis that the sheriff maintain 
personal and immediate custody over it, and he may do 
so indirectly through his servant or through a custodian 
appointed by him and responsible to him. Hart v. Oliver 
Farm Equip. Sales Co., 1983-NMSC-037, 37 N.M. 267, 21 
P.2d 96. 

A valid attachment lien, created by constructive sei- 
zure and appointment of custodian, was not lost by mere 
temporary absence of custodian from premises where the 
property was situated. Hart v. Oliver Farm Equip. Sales 
Co,, 1933-NMSC-037, 37 N.M. 267, 21 P.2d 96 (decided un- 


~ der former law). 


Effect of judgment against attached property. — A 
legal judgment against attached property is a prerequisite 
to a valid judgment against garnishee. Smith v. Montoya, 
1883-NMSC-010, 3 N.M. (Gild.) 18, 1 P. 175, overruled on 
other grounds by Field v. Otero, 1930-NMSC-060, 35 N.M. 
68, 290 P. 1015 (decided under former law), 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 3803 (1961). 

For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962), 

Am. Jur, 2d, A.L.R,. and C.J.S, references. — 6 Am. 
Jur, 2d Attachment and Garnishment §§ 295, 319, 344, 
562. , 

Service of process on foreign corporation doing business 
in state, 113 A.L.R, 140. 

Foreign corporation as a nonresident for purposes of at- 
tachment law of state in which it is doing business or is 
domesticated, 114 A.L.R. 1378, 

7 C.J.S. Attachment §§ 11, 70, 170 to 193, 196, 197, 199, 
253, 374. 


42-9-18. [Service by publication; personal service outside state. | 


Whenever property of a defendant has been attached. and it shall appear.from the affidavit for 
attachment and the return of the sheriff, that such defendant cannot be personally served with 
process, the court shall order a publication to be made stating the nature and amount of the plain- 
tiffs demand, and notifying the defendant that his property has been attached, and that unless he 
appears at the return day named in said publication, judgment will be rendered against him and 
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42-9-19 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY A2-9-20 
his property sold to satisfy the same; which notice by publication shall be published in the same 
manner prescribed by law for the publication of other notices from the district courts; provided 
that personal service of such notice of suit upon the defendant outside the state of New Mexico, 


made in the same manner as now provided by law for the personal service of summons outside the 


state of New Mexico, shall be equivalent to publication. 


History: C.L. 1897, § 2685 (196), added by Laws 
1907, ch. 107, § 1 (196); 1913, ch. 53, § 1; Code 1915, 
§ 4811; Laws 1927, ch. 91, § 2; C.S. 1929, § 105-1614; 
1941 Comp., § 22-118; 1953 Comp., § 26-1-18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Generally. — If the nonresident defendant has prop- 
erty within the territorial jurisdiction of the: court, the 
same may be reached by attachment properly instituted, 
and the court, upon seizure of the property under the writ 
of attachment and proper notice by publication, so far ac- 
quires jurisdiction of the property as a proceeding in rem 
as to ascertain the pecuniary obligations of the defendant, 
and to apply the proceeds of the attached property in sat- 
isfaction of the same. Smith v. Montoya, 1883-NMSC-010, 
3 N.M. (Gild.) 18, 1 P. 175, overruled on other grounds by 
Field v. Otero, 1930-NMSC-060, 35 N.M. 68, 290 P. 1015 
(decided under former law). 

Mailing copy of complaint and summons to non- 
resident, unnecessary. — An affidavit for attachment, 
where defendant is a nonresident, need not state his resi- 
dence or that his residence is unknown, nor is it necessary 
that a copy of the complaint and summons be mailed to 
him. Glasgow v, Peyton, 1916-NMSC-052, 22 N.M. 97, 159 
PCr: 

Defective notice. — In proceeding in assumpsit by 
attachment (now ordinary action on contract) against 
nonresident defendants, failing to appear, where the cita- 
tion and notice by publication contained no notice to the 


defendants that property has been attached, or that such 
property would be sold to satisfy the judgment that would 
be rendered against them on their failure to appear, such 
notice was void. Smith v. Montoya, 1883-NMSC-010, 3 
N.M. (Gild.) 13, 1 P. 175, overruled on other grounds by 
Field v. Otero, 1930-NMSC-060, 35 N.M, 68, 290 P. 1015 
(decided under former law). 

Where notice of suit was bad, attempted service 
was bad, the levy itself was defective, the officer's return 
was imperfect and the bond carried no penalty, there were 
enough fatal defects to render the attachment proceeding 
bad even in a collateral attack. Larkin v. Folsom Town & 
Inv. Co., 1956-NMSC-097, 61 N.M. 441, 301 P.2d 1091, 

Service by registered mail in lieu of publication 
ineffective for jurisdiction. — Where service on non- 
resident defendant in attachment suit was by registered 
mail instead of by publication, it was ineffective to give 
the court jurisdiction, so that default judgment in perso- 
nam for plaintiff was void and subject to collateral attack, 
Walter v. Richardson, 1956-NMSC-105, 62 N.M. 152, 306 
P.2d 643. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961), 

For article, "Attachment in New Mexico - Part II,"\see 2 
Nat. Resources J. 75 (1962). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 6 Am. 
Jur. 2d Attachment and Garnishment §§ 14, 26, 73, 392, 
562. 

Notice to nonresident principal essential to attachment, 
92 A.L.R..570. 

7 C.J.S, Attachment §§ 179, 185, 378, 379, 


42-9-19. [Default after service by publication; judgment; effect. ] 


When the defendant shall be:notified, by publication as aforesaid, and shall not appear and an- 
swer the action, judgment by default may be entered, which may be proceeded on to final judgment 
as in ordinary actions, but such judgment shall only bind the property attached, and shall be no 
evidence of indebtedness against the defendant in any subsequent suit, 


History: C.L. 1897, § 2685 (197), added by Laws 
1907, ch. 107, § 1 (197); Code 1915, § 4312; C.S. 1929, 
§ 105-1615; 1941 Comp., § 22-119; 1958 Comp., § 26- 
1-19. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Where levy made upon defendant's property 
under valid writ of attachment, and service made by 
publication on a nonresident, although the return of the 


42-9-20. [Forthcoming bond.] 


sheriff was not made until after judgment’ was taken, 
the court had jurisdiction to render a default judgment 
and to order sale of perishable property attached and 
apply the proceeds, Southern Cal, Fruit Exch. v. Stamm, 
1898-NMSC-008, 9 N.M. 361, 54 P, 345 (decided under for- 
mer law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part IT," see 2 Nat. Resources J. 76 (1962). 

Am, Jur.'2d, A.L.R: and C.J.S. references, — 6 Am. 
Jur. 2d Attachment and Garnishment § 888. 


When property of the defendant found in his possession, or in the hands of any other person, 
shall be attached, the defendant or such other person may retain possession thereof by giving bond 
and security to the satisfaction of the officer executing the writ, to the officer or his successor in 
double the value of the property attached conditioned that the same shall be forthcoming when 
and where the court bi i direct, and shall abide the judgment of the court. 
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42-9-21 ATTACHMENT 42-9-23 


History: C.L. 1897, § 2685 (198), added by Laws 1907, Action without joinder of principal. — Action was 
ch, 107, :§ 1 (198); Code 1915, § 4313; C.S. 1929, § 105- maintainable on forthcoming bond in attachment without 
1616; 1941 Comp., § 22-120; 1953 Comp., § 26-1-20. joining principal or without showing judgment against 

Bracketed material. — The bracketed material was principal and exhaustion of remedies against the prin- 
inserted by the compiler and is not part of the law. : cipal. Wagner v. Romero, 1884-NMSC-0138, 3 N.M. (Gild.) 


167, 3 P. 50 (decided under former law). 


ANNOTATIONS Principals and sureties jointly and severally li- 
Giving bond not release property from lien. — Un- able. — Principals and sureties on forthcoming bond in 
der Kearny Code, Attachments, § 13; Comp. Laws 1865, attachment were jointly and severally liable. Wagner. v. 
ch. 31, § 12; Comp. Laws 1897, § 2704, repealed by Laws Romero, 1884-NMSC-013, 3 N.M. (Gild.) 167, 3 P. 50 (de- 
1907, ch. 107, § 1 (300), which was identical with the pres- cided under former law). = 
ent section, the giving of.a forthcoming bond in attach- _ Law reviews. — For article, "Attachment in New Mex- 
ment did not release the property from the attachment ico - Part I,’ see 2 Nat. Resources J. 75 (1962), 
lien. It simply constituted the defendant the bailee of the Am. Jur, 2d, A.L.R. and C.J.S, references. — 6 Am. 
sheriff for the safe-keeping of the property, and for its re- Jur. 2d Attachment and Garnishment §§ 523, 529, 531, 
turn to the sheriff in case the plaintiff should recover, and 541, 542, 544, 547, 616. Pah 
in default of which the liability of the bond attaches to Bankruptcy of debtor within four months after attach- 
the defendant and his sureties. It did not constitute a gen- ment or execution as discharging surety on bond given 
eral appearance. Holzman v. Martinez, 1882-NMSC-011, 2 to release property seized thereunder, 36 A.L.R. 449, 107 
N.M. 271 (decided under former law), ALR. 1188, 0 [ ; 4 
Action by sheriff for breach. — An action may be Right of obligor in action on forthcoming bond or receipt 
brought for breach of a forthcoming bond by the sheriff for for return of property seized under process to set up title 
the use and benefit of the real parties in interest. Wagner in himself, 37 A.L.R. 1402. 
v. Romero, 1884-NMSC-013, 3 N.M. (Gild.) 167, 3 P. 0 (de- 7 CJS. Attachment §§ 248, 249, 258, 259, 268 to 274, 
cided under former law), 290, 316, 367. 


42-9-21. [Officer's return. | 


The officer executing the writ of attachment shall return, with the writ, all bonds taken by him 
in virtue thereof, a schedule of all property and effects attached, and the names of all the garnish- 
ees, the times and places when and where respectively summoned. 


History: C.L. 1897, § 2685 (199), added by Laws 1907, * ANNOTATIONS 
ch. 107, § 1 (199); Code 1915, § 4314; C.S. 1929, § 105- 
1617; 1941 Comp., § 22-121; 1953 Comp., § 26-1-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see.2 Nat. Resources J. 75 (1962). 


42-9-22. [Officer's liability on failure to return bond.] 


If the officer wilfully fail to return a good and sufficient bond in any case where bond is required 
by law, he shall be held and considered as security for the performance of all acts and the payment 
of all money to secure the performance of which such bond ought to have been taken. — 


History: C.L. 1897, § 2685 (200), added by Laws 1907, ANNOTATIONS 
ch, 107, § 1 (200); Code 1915, § 4315; C.S. 1929, § 105- 
1618; 1941 Comp., § 22-122; 1953 Comp., § 26-1-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 


42-9-23. [When court acquires jurisdiction; survival of action.] 


From the time of the issuing of the order of attachment, the court shall be deemed to have ac- 
quired jurisdiction, and to have control of all subsequent proceedings in relation thereto; and if 
after the issuing of the order, the defendant being a person, should die, or a corporation, and its 
charter should expire by limitation, forfeiture or otherwise, the proceedings, shall be carried on, 
but in all such cases other than where the defendant was a foreign corporation, his legal represen- 
tatives shall be made parties to the action. ; | 


History: C.L. 1897, § 2685 (220), added by Laws § 105-1635; 1941 Comp., § 22-123; 1953 Comp., § 26- 
1907, ch. 107, § 1 (220); Code 1915, § 4832; C.S. 1929, 1-23. 
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42-9-24 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-25 


Bracketed material. — The bracketed material was Retaining indebtedness of heir, legatee or distributee:as 

inserted by the compiler and is not part of the law. against attaching creditor, 1 A.L.R. 1034, 30.A.L.R, 775, 75 
A.L.R. 878, 110 A.L.R. 1384, 164 A.L.R. 717. 

ANNOTATIONS Receiver, effect of appointment of, for corporation, upon 


enforcement of attachment lien, 8 A.L.R. 459. 


EW OVO We maar oad oo Death of principal defendant as abating or dissolving 


ico - Part II," see 2 Nat. Resources J, 75 (1962). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. attachment, 21 A.L.R. 272, 131 A-L.R. 1146. 
Jur: aa Attachimentind Garnishiment 88 13 to 39; 20 Am. 1.C.J.S. Abatement and Revival § 152; 7 C.J. S, Attach- 


Jur, 2d Courts § 112. . ment §§ 214, 343, 


42-9-24. [Perishable property; petition for sale; hearing; cer] 


In all suits in the district courts by attachments, when the property attached shall be of a per- 
ishable nature and liable to be lost or diminished in value before the final adjudication of the 
case, and the defendant shall not give bond to retain the possession of the same, the plaintiff or 
defendant may make out a petition in writing setting forth the kind, nature and condition of the 
property, and present said petition to the judge of the district in vacation; and if he shall find it 
sufficient in form and conditions, he may hear the testimony of witnesses as to the property, and 
if he shall believe that the interests of both plaintiff and defendant will be promoted by the sale of 
the property, may order such sale to be made, and direct the manner thereof. 


History: C.L. 1897, § 2685 (209), added by Laws 15 N.M. 98, 103 P. 265, aff'd, 226 US. 148, 33 S, Ct. 64, 57 
1907, ch. 107, § 1 (209); Code 1915, § 4319; C.S. 1929, L. Ed. 161 (1912). 

§ 105-1622; 1941 Comp., § 22-124; 1953 Comp., § 26- Right of trustee in bankruptcy to proceeds. of 
1-24, sale. — Territorial court, which had custody of perish- 

Bracketed material. — The bracketed material was able property by virtue of receivership proceedings, and 
inserted by the compiler and is not part of the law. attachment levied on such property by receiver, before 

Cross references. — For sales of alcoholic liquors to bankruptcy proceedings were commenced, may order 
be made only to licensed dealers, see 60-9-5 NMSA 1978. same sold and transfer claim of trustee in bankruptcy to 

the proceeds of the sale. Jones v. Springer, 226 U.S. 148, 33 
ANNOTATIONS \ S. Ct. 64, 57 L, Ed. 161 (1912). 

Wheat, barley and oats subject to sale. — Wheat Court has jurisdiction to render judgment in rem, 
and barley in the shock and oats growing in field are where a valid levy of defendant's property has been made 
subject to sale under this section. Mundil v. Hutson, under a valid writ of attachment, although return of the 
1928-NMSC-034, 33 N.M. 388, 268 P. 566. officer was not made until after judgment was taken. 

Good faith purchaser takes perfect title. — Good Southern Cal. Fruit Exch, v. Stamm, 1898-NMSC-008, 9 
faith purchaser of perishable property sold under this sec- N.M, 361, 54 P, 345 (decided under former law). 


tion takes perfect title. Jones v. Springer, 1909-NMSC-012, _ Law reviews. — For article, "Attachment in New Mex- 
15 N.M. 98, 103 P. 265, aff'd, 226 US. 148, 33 S. Ct. 64, 57 ico - Part II," see 2 Nat.Resources J. 75 (1962). 


L. Ed. 161 (1912), Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Good faith purchaser succeeds to title of judg- | Jur 2d Attachment and Garnishment §§ 97, 459, 510. 

ment creditor. — Purchaser at sale made under perish-. - Attachment creditor as purchaser, within rule that first 

able goods statute stands upon different ground than the of two purchasers to obtain Jala ea tg will prevail, 21 

ordinary purchaser at a judicial sale, upon execution, after A.L.R. 1031, 

judgment, and not only succeeds to the title of the judg- Construction and effect of provision for execution sale 

ment creditor but to the rights of all parties to the suit on short notice, or sale in advance of judgment under writ 

which may be afterwards determined; and the rights of all of attachment, where property involved is subject to decay 

the parties to the suit attach to the proceeds of the sale in or depreciation, 3 A.L.R.3d 593, ; 

lieu of the thing sold. Jones v. Springer, 1909-NMSC-012, 7CSS. Attachment 8§ 275, 277, 278. 


42-9-25. [Designating person to make sale; requiring bond. |] 


In such case the judge may appoint someone to make such sale, and require such bond and se- 
curity to be given for the faithful performance of the same and the’ accounting for the hae and 
paying the same over, as the nature of the case may demand. 


History: C.L. 1897, 8 2685 (210), added by Laws ‘ : . ANNOTATIONS 


1907, ch. 107, § 1 (210); Code 1915,.§ 4320; C.S. 1929 = ; 
§ 105-1623; 1941 Comp.  § 22-125; 1953 Comp. nig 26. Am. Jur. 2d, A.L.R. and C.J.S. references. — Injunc- 
1-25. tion against waste to protect attachment lien, 103 A.L.R. 
Bracketed material. — The bracketed material was 387. 
inserted by the compiler and is not.part of the law, . 7 C.J.S, Attachment §§ 277, 278, 281. 
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42-9-26 OA ATTACHMENT °° 42-9-29 


42-9-26. [Receiver; appointment; bond. |] 


The judge may, if he shall find the safety of the property or the security of the proceeds shall 
require it, appoint a special receiver to take possession. of the RAE; after giving such bond and 
security as the judge Bhai approve, 


FHistary: C.L, 1897, § 2685 our Baia by Tae 1907, 65 con Jur. 2d Receivers § 23; 66 Am. cho, 2d Receivers 
ch. 107, § 1 (211); Code 1915, § 4321; C.S. 1929, § 105. 88 260, 261. 
1624; 1941 Comp., § 22-126; 1953 Comp. - § 26-1-26. ' Te ah S. Attachment §§ 2, 106 to 113, 149 to 155, 254 to 
Bracketed material. — The bracketed material was 257, 263. 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 6 Am. 
Jur, 2d Attachment and Garnishment §§ 209, 210, 598; 


42-9-2'7, [Disposition of proceeds of sale.] 


All such proceeds of sale of property shall be delivered to such personas the judge or court shall 
determine entitled to the same upon the final disposition of the suit. 


History: C.L. 1897, § 2685 (212), added by Laws ANNOTATIONS 


Pera Raa Rr eR Re epee Bute 4393 FR 2920, Law reviews. — For article, "Attachment in New Mex 
105-1625; 1941 C + § 22-1 53 C » § 26- i ’ ( 
sagt one faiae oo he tant ico - Part-II," see.2 Nat. Resources.J. 75 (1962). 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.8. references. — 47 Am. 
inserted by.the compiler and is not part of the law. Jur, 2d Judicial Sales § 272. 


7 C.J.8, Attachment §§ 284, 285. 


42-9-28. [Expenses in connection with receivership and sale.] 


The judge or court may allow to the receiver or person making said sale a reasonable compensa- 
tion for his services, and the necessary.costs for keeping and preserving the property. 


History: C.L. 1897, § 2685 (213), added by Laws Bracketed material. — The bracketed material was 
1907, ch. 107, § 1 (213); Code 1915, § 4823; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 105-1626; 1941 Comp., § 22-128; 1953 Comp., § 26- 
1-28. 


42-9-29, [Intervention in attachment proceedings.]_ 


Any person owning or claiming any property, or a lien thereon, which has been attached.in any 
proceeding to which he is not a party may intervene therein at any time before the trial thereof 
begins; by filing .a petition, under oath, setting up his right, and thereafter said cause shall proceed 
as in other cases of intervention. 


History: Laws 1917, ch. 75, § 1; C.S. 1929, § 1065- Right of attaching creditor to intervene in suit of prior 
1613; 1941 Comp., § 22-129; 1953 Comp., § 26-1-29. |. attachment creditor, 39 A.L.R. 1505, 
Bracketed material, — The bracketed material was Reformation of deed or mortgage as against intervening 
inserted by the compiler and is not part of the law. rights of attaching judgment creditor, 44 A.L.R. 109, 79 
Cross references. — For intervention, see Rule 1-024 A.L.R.2d 1180. 
NMRA. Surety of building contractor who completes contract as 
: entitled to moneys earned by contractor but unpaid before 
ANNOTATIONS default, as against attaching creditors of contractor, 45 
Law reviews. — For article, "Attachment in New Mex- A.L.R, 388, 134 A.L.R. 738, 164 A.L.R. 613, 4 
ico - Part IT," see 2 Nat. Resources J. 75 (1962). oe Relief to ‘successful intervenor or interpleader in attach- 
Am, Jur, 2d, A.L.R. and C.J.8, references. —6 Am. ™ent, nature and extent of, 66 A.L.R, 908. 
Jur, 2d Attachment and Garnishment §§ 577 to 586. 7 C.J.8. Attachment §§ 298 to 315. 


Attorney's fees for wrongful attachment, right of suc- 
cessful intervenor or claimant of property to, 25 A. L.R, 
604, 65:A.L.R.2d 1426. wo 5 and 
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42-9-30 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-32 


42-9-30. [Bond discharging attachment and garnishment; restitution of: 
property. | 


If the defendant or other person on his behalf at any time before judgment cause a bond to be 
executed to the plaintiff, by one or more sureties, possessing the same qualifications required of 
sureties on bonds for the issuance of attachment, to the effect that the defendant shall perform the 
judgment of the court, the attachment in such action shall be discharged and restitution made of 
any property taken under it or the proceeds thereof. Such bond shall also discharge any garnishee 
from liability in said cause. 


History: C.L. 1897, § 2685 (225), added by Laws 
1907, ch. 107, § 1 (225); Code 1915, § 4337; C.S. 1929, 
§ 105-1640; 1941 Comp., § 22-130; 1953 Comp., § 26- 
1-30. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

For article, "Attachment in New Mexico - Part IT," see 2 
Nat. Resources J. 75 (1962), 

Am. Jur. 2d, A.L.R. and CuJ.S. paberbncedaee An- 
swering to merits or giving bond for release of attachment 
as waiver of objections to attachment, 72 A.L.R, 120. 

7 C.J.S, Attachment § 316. 


Motion to dissolve attachment does not lie after 
bond given. Leusch v. Nickel, 1911-NMSC-005, 16 N.M. 
28, 113 P. 595. 


42-9-31. [Answer denying truth of fact stated in attachment affidavit; 
trial of issue; decision. | 


In all cases when properties or effects shall be attached, defendant may within the time limited 
in the writ of attachment, put in his answer, without oath, denying the truth of any material fact 
contained in the affidavit, to which the plaintiff may reply; and trial of the truth of the affidavit 
shall be had and on such trial the plaintiff shall be held to prove the existence of the facts denied, 
as set forth in the affidavit as the ground of attachment, and if the issue shall be found for plain- 
tiff, the cause shall proceed, but if it be found for the defendant, the attachment shall be dismissed 


at the costs of plaintiff. 


History: C.L. 1897, § 2685 (201), added by Laws 
1907, ch. 107, § 1 (201); Code 1915, § 4316; C.S. 1929, 
§ 105-1619; 1941 Comp., § 22-131; 1953 Comp., § 26- 
1-31. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Denial of affidavit's allegation puts case at issue. 
— In proceeding under the territorial statute to test the 
truth of the allegations of an affidavit for attachment, the 
affidavit is the complaint in the case, and a simple denial 
of its truth puts the case at issue, and the trial proceeds 


before the court and jury as in other cases of law. Talbott 
v, Randall, 1885-NMSC-015, 3 N.M. (Gild.) 364, 5 P. 537; 
Staab v. Hersch, 1884-NMSC-018, 3 N.M. (Gild.) 209, 3 
P, 248 (decided under former law). 

Issue upon traverse of affidavit in attachment is 
the existence of the stated ground for attachment, not af- 
fiant's belief of its existence, or good reason to so believe. 
Mundil v. Hutson, 1928-NMSC-034, 33 N.M. 388, 268 
P. 566. 

Law reviews, — For article, Ref ehments in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). ; 

For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962). 


42-9-32. [Issues found for defendant; attachment dismissed; agile a 


released; suit unabated.] 


In all cases commenced by attachment, in which the truth of the affidavit for attachment, or of 
any material allegation therein contained shall be denied, and the issue thus formed shall, upon 
the trial be found for the defendant, the attachment shall be dismissed and all property, rights, 
effects and credits held or affected thereby, or thereunder, shall be released and discharged from 
the operation thereof; but such dismissal of the attachment shall not abate the suit, but the same 


shall proceed as in ordinary cases. 


History: C.L. 1897, § 2685 (216), added by Laws 
1907, ch. 107, § 1 (216); Code 1915, § 4826; C.S. 1929, 


§ 105-1629; 1941 Comp., § 22-182; 1953 Comp., § 26- 
1-32. 
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42-9-33 ATTACHMENT 42-9-34 


Bracketed material. — The bracketed material was Law reviews. — For article, "Attachment in New Mex- 
inserted by the compiler and is not part of the law. ico - Part II," see 2 Nat. Resources J. 75 (1962). 
Am, Jur. 2d, A.L.R. and C.J.S. references. ore Re- 
ANNOTATIONS covery of value of use of property wrongfully attached, 45 
Default judgment proper where defendant fails A.L.R.2d 1221, cis ( 
to plead to complaint. — In an action of assumpsit _. Posting of redelivery bond by defendant in attach- 
(now ordinary action on contract), by attachment, on a de- ment as waiver of damages for wrongful attachment, 57 
mand due, where the defendant answered traversing the A.L.R.2d 1376. 
affidavit for attachment, but failed to plead to the declara- / Right to recover attorneys’ fees for wrongful attach- 
tion (now complaint), judgment by default was: properly ment, 65 A.L.R.2d 1426. ; 
entered. Ripley v. Astec Mining Co., 1892-NMSC-009, 6 Liability of creditor for excessive attachment or gar- 
N.M. 415, 28 P. 778 (decided under former law). nishment, 56 A.L.R.3d 493, 


7 CJS. Attachment §§ 284, 285, 394, 402, 403, 


42-9-33. [Appeal from order discharging attachment; supersedeas. | 


When an order or judgment discharging an attachment is rendered in the district court, and the 
party who obtained such attachment shall seek to have the proceedings, on the trial of the issue 
on the affidavit for the attachment or the action of the court in cases where such trial was not had, 
reviewed in the supreme court, he shall have the right to do so upon appeal or writ of error [as] in 
other cases. Upon his giving bond for a supersedeas, as in other cases, the lien of his attachment 
shall be preserved until the final review and determination of his right to his lien in the court of 
final appellate jurisdiction... 


History: C.L. 1897, § 2685 (223), added by Laws Keeler, 1902-NMSC-015, 11 N.M. 418, 68 P. 937 (decided 
1907, ch. 107, § 1 (223); Code 1915, § 4835; C.S. 1929, under former law). 


§ 105-1638; 1941 Comp., § 22-133; 1953 Comp.,§ 26- Law reviews. — For article, "Attachment in New Mex- 
1-33. ico - Part II," see 2 Nat. Resources J. 75 (1962), 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Attachment and Garnishment §§ 319, 444, 529, 
Cross references, — For appellate jurisdiction of the 867. 
supreme court, see N.M. Const.; art. VI, § 2; 39-3-2 NMSA Exercise of option to purchase, as dissolving attachment 
1978. levied between giving and exercise of the option, 50 A.L.R. 
For appeals, see Rules 12-201 to 12-203 NMRA. 1321, 
For supersedeas, see Rule 12-207 NMRA. Amendment of pleadings or the writ as ground for dis- 
charge of attachment, 74 A.L.R, 912. 
ANNOTATIONS Appeal as suspending dissolution of attachment, 115 


A.L.R, 598. 

Appealability, prior to final judgment, of order dis- 
charging or vacating attachment or refusing to do so, 19 
A.L.R.2d 640. 

7 C.J.S. Attachment § 372. 


Order dissolving attachment interlocutory, not 
final judgment. — An order dissolving an attachment 
which is made before final judgment is rendered in the 
main suit as to the indebtedness, is only an interlocutory 
order or decree, and is not a final:judgment. Machen v. 


42-9-34, [Appeal before final judgment.] 


It shall not be necessary that a final judgment as to the indebtedness claimed by the plaintiff in 
attachment shall be rendered, before the questions arising on the attachment proceedings may be 
reviewed on appeal or writ of error, but such appeal or writ of error may be sued out either before 
or after rendition of judgment on the indebtedness sued for. 


History: C.L. 1897, § 2685 (224), added by Laws 1907, court in attachment cases on the attachment issue, ei- 


ch, 107, § 1 (224); Code 1915, § 4836; C.S. 1929, § 105- ther before or after the rendition of the judgment on 
1639; 1941 Comp., § 22-134; 1953 Comp., § 26-1-34. the indebtedness sued for. First Nat'l Bank v. George, 
Bracketed material. — The bracketed material was 1920-NMSC-025, 26 N.M. 46, 189 P. 240, 
inserted by the compiler and is not part of the law. Law reviews. — For article, "Attachment in New Mex- 
Cross references. — For appellate jurisdiction of the ico - Part II," see 2 Nat. Resources J. 75 (1962). 
supreme court, see N.M. Const., art. VI, § 2; 39-3-2 NMSA Am. Jur. 2d, A.L.R. and C.J.S. references. — Ap- 
1978, ; .  pealability, prior to final judgment, of order discharging or 
For interlocutory appeals, see Rule 12-203 NMRA. vacating attachment or refusing to do so, 19 A.L.R.2d 640. 
ANNOTATIONS 4 C.J.S. Appeal and Error §§ 122, 123. 


Appeal to supreme court, either before or after 
judgment. — This section allows appeal to the supreme 
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42-9-35 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-9-38 


42-9-35. [Judgment against sureties on bond given to discharge 
attachment.] 


If upon the trial of aeid cause judgment shall be rendered against the defendant on the demand 
sued for, such judgment shall also be rendered against the sureties on said bond:given for the 
discharge of said attachment; and the giving of said bond shall have the effect of conferring ju- 
risdiction upon. the court to render said judgment against the said sureties, for the amount of the 
damages recovered against the defendant, without further process or notice. 


History: C.L. 1897, § 2685 (226), added by Laws 1907, indebtedness sued on, judgment may be rendered against 


ch, 107, § 1 (226); Code 1915, § 4838; C.S. 1929, § 105- sureties on the bond. Leusch v, Nickel, 1911-NMSC-005, 
1641; 1941 Comp., § 22-135; 1953 Comp,, § 26-1-35. 16 N.M. 28, 113 P. 595. 
Bracketed material, --, The bracketed material was Law reviews. — For article,," Attachment in New Mex- 
inserted by the compiler and is not part of the law. ico - Part II," see 2 Nat. Resources J. 75 (1962). 
ANNOTATIONS 


Judgment against sureties. — When judgment 
by default is rendered against the defendant on the 


42-9-36. [Sale of attached realty after judgment for plaintiff.] 


If plaintiff receives judgment, any real estate belonging to defendant or right, title, estate or 
interest therein whether legal or equitable which has been attached may be sold to satisfy said 
judgment and the district court of the county in which said property is located shall upon appli- 
cation appoint a special master to sell.the same, who shall publish notice of said sale describing 
the property to be sold, giving the time and place of sale, and the amount of plaintiff's judgment 
including interest and costs of suit. 


History: Laws 1989, ch. 159, § 6; 1941 Comp., § 22- Am, Jur. 2d, A.L.R. and C.J.S. references. — Attach- 
136; 1953 Comp., § 26-1-36. ment or execution creditor as purchaser within rule that 
ANNOTATIONS ae a ants to obtain possession will prevail, 

Law reviews. — For article, "Attachment in New Mex- Estoppel of or waiver by parties or participants ae: 
ico - Part IT," see 2 Nat, Resources J, 75 (1962). gardingirregularities or defects in execution or Nn Sgt 


sale, 2 A,L.R.2d 6. 
7 CJS, Attachment §§ 281, 283. 


42-9-37. [Sale of attached personalty after nets for plaintiff. ] 


Any personal property belonging to the defendant or right, title or interest therein legal or eq- 
uitable which has been attached may be sold under an execution issued on such attachment as in 
other cases of ordinary execution to satisfy plaintiff's judgment. 


History: Laws 1939, ch. 159, § 7; 1941 Comp., § 22- ANNOTATIONS 
137, 1953 Comp., § 26-1-37. 4 

Bracketed material, — The bracketed material was Law reviews. — For article, Attachment in New Mex- 
inserted by the compiler and is not part of the law. “ico - Part II," see 2 Nat, Resources J. 75 (1962). 


Am, Jur, 2d, A.L.R. and C.J.S. poforen cis —= 7 C.J.S, 
mideaphantnonl §§ 281, ahG. Cy Asay 


42-9-38. [Ancillary attachments; affidavit; bond: ree 


In any civil suit, when the summons against the defendant has been returned, executed, the 
plaintiff, his agent or attorney, may, at any time, before judgment, file an affidavit with the clerk of 
the court in which the suit is pending, and give bond with security as in’cases of original attach- 
ments; and thereupon the clerk must issue an attachment, returnable as in other cases of original 
attachments. 
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42-9-39 


History: C.L. 1897, § 2685 (214), added by Laws 1907, 
ch. 107, § 1 (214); Code 1915, § 4324; C.S, 1929, § 105- 
1627; 1941 Comp., § 22-143; 1953 Comp., § 26-1-43. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 


EXEMPTIONS 


42-10-1 


For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 C.J.S. 
Attachment §§ 2, 368. 


42-9-39, [Procedure in suit containing ancillary attachment. | 


In all cases when attachments are sued out ancillary to the original suit, the suit must thereaf- 
ter proceed in all respects as if it had been commenced originally by attachment. 


History: C.L. 1897, § 2685 (215), added by Laws 1907, 
ch. 107, § 1 (215); Code 1915, § 4325; C.S. 1929, § 105- 
1628; 1941 Comp., § 22-144; 1953 Comp., § 26-1-44. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS | 


Ancillary attachment is proceeding in aid of per- 
sonal action where the debtor has been served or has 


appeared in court so as to be liable to a personal judg- 
ment. S. Cal. Fruit Exch. v. Stamm, 1898-NMSC-008, 9 
N.M. 361, 54 P. 345; Staab v. Hersch, 1884-NMSC-018,3 
N.M. (Gild.) 209, 3 P. 248 (decided under former law). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources.J. 303 (1961). 


ARTICLE 10 
Exemptions 
Sec. Sec. 
42-10-1. Exemptions of married persons or heads of 42-10-7. Taxes and garnishment excepted. 
households. 42-10-8. Repealed. 
42-10-2. Exemptions of persons who support only them- 42-10-9. Homestead exemption. 
selves, 42-10-10. Exemption in lieu of homestead. 
42-10-3. Life, accident and health insurance benefits. 42-10-11. When homestead exemption does not apply. 
42-10-4. Benefits from benevolent associations. 42-10-12. Repealed. 
42-10-5. Life insurance proceeds. 42-10-13, Claim of exemption or priority. 
42-10-6, Personal property used as a security under the 


Uniform Commercial Code is not exempt. 


42-10-1. Exemptions of married persons or heads of households. 


Personal property in the amount of five hundred dollars ($500), tools of the trade in the amount 
of fifteen hundred dollars ($1,500), one motor vehicle in the amount of four thousand dollars 
($4,000), jewelry in the amount of twenty-five hundred dollars ($2,500), clothing, furniture, books, 
medical-health equipment being used for the health of the person and not for his profession and 
any interest in or proceeds from.a pension or retirement fund of every person supporting another 
person is exempt from receivers or trustees in bankruptcy or other insolvency proceedings, fines, 
attachment, execution or foreclosure by a judgment creditor. Property exempted shall be valued at 


the market value of used chattels. 


History: 1953 Comp., § 24-5-1, enacted by Laws 
1971, ch, 215, § 1; 1979, ch. 182, § 1; 1981, ch. 113, § 1; 
1983, ch. 69, § 1. 

Repeals and reenactments. — Laws 1971, ch. 215, 
§ 1, repealed 24-5-1, 1953 Comp., relating to property ex- 
emptions for the family head and widows, and enacted a 
new section. 

Cross references. — For exemption from legal process 
for Public Employees Retirement Act benefits, see 10-11- 
1385 NMSA 1978, — 
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For exemption from legal process for Judicial Retire- 
ment Act benefits, see 10-12B-7 NMSA 1978. 

For exemption from legal process for Magistrate Retire- 
ment Act benefits, see 10-12C-7 NMSA 1978. 

For national guard equipment and uniforms, see 20-5-2 
NMSA 1978. 

For exemption from legal process for Educational Re- 
tirement Act benefits, see 22-11-42 NMSA 1978. 

For exemption for public welfare assistance, see 27-2-21 
NMSA 1978. 
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For state police pension funds, see 29-4-10 NMSA 1978. 

For exemption from legal process for interest from state 
police pension fund, see 29-4-10 NMSA 1978. 

For exemption of materials from attachment or execu- 
tion for purchaser's debts, see 48-2-15 NMSA 1978. 

For exemption of unemployment compensation benefits, 
see 51-1-87 NMSA 1978. 

For exemption for workmen's compensation claims, see 
' §2-1-52 NMSA 1978. 

For property exemptions where assignments for benefit 
of creditors, see 56-9-44 NMSA 1978. 

For rules governing garnishment and writs of execution 
in the district, magistrate, and metropolitan courts, see 
Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 

For form for claim of exemptions on-executions; see Rule 
4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA, 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 

The 1983 amendment, effective July 1, 1983, inserted 
"in the amount of four thousand dollars ($4,000), jewelry 
in the amount of twenty-five hundred dollars ($2,500)" in 
the first sentence. 

The 1981 amendment, effective March 21, 1981, in- 
serted "tools of the trade in the amount of fifteen hundred 
dollars ($1,500)" and deleted "tools of the trade" preceding 
"books" near the beginning of the first sentence. 

The 1979 amendment substituted "is exempt" for 
"may be held exempt" following "supporting another per- 
son" near the middle of the first sentence and substituted 
"exempted" for "to be exempted" near the beginning of the 
second sentence, 


ANNOTATIONS 


Division of property in divorce proceeding. — 
Where the husband's separate personal property was 
liquidated to satisfy the wife's community property share 
entitlement, the husband was not entitled to claim an ex- 
emption. Muse v. Muse, 2009-NMCA-0038, 145 N.M. 461, 
200 P.8d 104. 

Constitutionality. — The postjudgment execution 
statutes are unconstitutional as not providing adequate 
notice of allowable exemptions and, the right to a hear- 
ing. Aacen v. San Juan Cnty. Sheriff's Dep't, 944 F.2d 691 
(10th Cir. 1991). 

Purpose of exemption statutes. — The exemption 
statutes were designed to protect debtors from becom- 
ing destitute as a consequence of unforseeable indebted-~ 
ness, but it was never suggested that such statutes be. 
construed to deprive an individual of his rights of owner- 
ship in the exempt property. If the law permits a person 
to sell his exempt property, surely it permits the less dras- 
tic step of encumbering it. Hernandez v. SIC. Fin, Co., 
1968-NMSC-192, 79 N.M. 673, 448 P.2d 474, 

Section construed. — This section, which applies to 
debtors who support others, includes married persons or 
heads of household, even if the individual married debtor 
stays at home and does not earn any income, and even if 
the individual single debtor who has a dependent earns 
insufficient income to pay for the household expenses. In 
re Bushey, 559 B.R, 766 (Bankr, D. N.M. 2016), 

Full or complete support is not required. — Where 
debtor filed a voluntary petition under chapter 7 of the 
Bankruptcy Code (11 U.S.C.), and where creditors as- 
serted debtor could not claim exemptions under this sec- 
tion because he was not married to his live-in girlfriend 
who paid for the majority of the household expenses, 
debtor was not entitled to claim exemptions under this 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


42-10-1 


section because his contributions to the household ex- 
penses was less than one-half of the couple's total house- 
hold expenses and he therefore did not support ‘another 
person. There is, however, no language.in this statute that 
requires full or complete support as a condition to being 
able to claim the exemption. In re Bushey, 559 B.R. 766 
(Bankr. D. N.M. 2016). 

Support of debtor's family, intent of section. — 
Laws 1887, ch. 73, this section prior to amendment, was not 
intended to encourage extravagance and the evasion of just 
debts, but for the necessary support of the debtor's family 
and himself. N.M, Nat'l Bank v. Brooks, 1897- NMSC- 015, 9 
N.M. 113, 49 P. 947 (decided under former law). . 

Exemption may be claimed out of wages which 
have been garnished in lieu of a homestead. McFadden 
v. Murray, 1927-NMSC-039, 32.N.M. 361, 257 P. 999 (de- 
cided under former law), 

Amendment of schedules of exempt property. — 
Debtors may amend their schedules listing exempt prop- 
erty at any time prior to the closing of a bankruptcy case, 
subject to objections filed by any party adversely affected 
by the amendment. Jn re Vest, 18 Bankr. 241: Giaeatiic, 
D.N.M. 1982). 

Property interest in exempt property. _ By cre- 
ating exemptions from execution, New Mexico granted 
judgment debtors a property interest in retaining their 
exempt property, which is entitled to due process protec- 
tion. Aacen v. San Juan Cnty, Sheriff's Dep't, 944 F.2d 691 
(10th Cir, 1991). 

No right of setoff. — A bank may not exercise its right 


of setoff against debtors' funds that constitute exempt 
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property under former 11 U.S.C, § 522 and this section. Jn 
re Wilde, 85 Bankr. 147 (Bankr, D.N.M. 1988). 
Exemptions not available for child support liens. 
— Statutory exemptions for debtors in foreclosure actions 
set forth in this article are unavailable to a parent as 
against a lien for child support obligations under 40-4-15 
NMSA 1978. D'Avignon v. Graham, ois Fel MSE 125, 8 
N.M. 129, 823 P.2d 929. 
No exemption for tools of a spouse's trade. — This 
section does not include language that would permit a debtor 
to claim a tools of the trade exemption for tools of a spouse's 
trade, In re Bryan, 126 Bankr, 108 (Bankr. D.N.M. 1991). 
Doctor's spouse was not allowed an exemption for medi- 
cal equipment as tools of the trade where she was not en- 
gaged in the trade of medicine. In re Bryan, 126 Bankr. 
108 (Bankr. D.N.M. 1991). 
_ Stacking motor vehicle exemptions, — The plain 
language of this section permits each debtor to exempt 


$4,000.00 worth of equity in a single motor vehicle. The 


only apparent limiting language, other than the maxi- 
mum $4,000.00 exemption, is that a debtor is precluded 
from exempting equity in more than one car. Nothing in 
the statute prevents debtors from stacking their motor ve- 
hicle exemptions in the same vehicle. Jones v. ee 134 
Bankr. 431 (D.N.M. 1991), 

Law reviews. — For article, "Attachment in New Make 
ico - Part I," see 1 Nat. Resources J. 803 (1961), 

For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962), 

For note, "Debtor Exemptions in New Mexico," see 6 
Nat. Resources J. 467 (1966). 

For. article, "The Perils of Intestate Succession in 
New Mexico and Related Will Problems," see 7 Nat. Re- 
sources J, 555 (1967). 

For comment, "A Comparison of State and Federal Ex- 
emptions: 11 U.S.C. § 101-1330 (Supp. IT 1978)," see 10 
N.M.L. Rev. 431 (1980). ~ 

For article, "Survey of New Mexico Law, 1979-80: Com- 
mercial Law," see 11 N.M.L. Rev. 69 (1981). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 31 Am, 
Jur, 2d Exemptions 8§ 2, 8, 16 to 18, 64 to 187, 144 to 171, 
263 to 275. 
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'Retainer by personal representative of indebtedness 
of heir, legatee or distributee as affected by right to-ex- 
emption, 1 A.L.R. 1030, 30 A.L.R. 775, 75 nin LR. 878; DLO 
A.L.R. 1384, 164 A.L.R. 717. 

"Tools," "implements," aBtaintieaie, tibet or "ap- 
paratus," within the meaning of Debtor's Exemption Laws, 
2 A.L.R. 818, 9 A.L.R. 1020, 36 A.L.R. 669, 52 A:L.R. 826. 

Individual partner's right to exemption in partnership 
property, 4 A.L.R. 300. | 

Effect of exemptions as against fines, penalties, and 
costs, 10 A.L.R. 770. 

Exemptions from attachment or execution of property 
brought by nonresident witness or litigant who comes into 
state in connection with the litigation, 18 A.L.R. 368. 

Landlord's distress for rent, implements of trade as 
privileged from, 62 A.L.R. 1118. 

' Waiver, estoppel, loss, or destruction of exemption, 63 
A.L.R. 1295. 

Deposit of exempt funds as affecting debtor's exemp- 
tion, 67 A.L.R. 1208. 

Voluntary: disposition of part.of the larger sum, or some 
of the articles of the exempted class, as ct iii debtor's 
limited exemption, 81 A.L:R. 922. 

Laches or delay as waiver of, or estoppel to sri debt- 
or's exemption, 82 A.L.R. 648. 

Marriage of debtor after levy or service of process to 
reach property as entitling him to exemption enjoyed by 
married debtor, 82 A.L.R. 739. 

Landlord's lien for rent, exemption of tools and imple- 
ments as against, 96 A.L.R. 256: ; 

Judgment for costs, as one for "debt" within reels 
law, 108. A.L.R. 1042. 
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\ Debtor's exemption of personalty as attaching to pro- 
ceeds of sale or exchange thereof, 119 A.L.R. 467. 

Set-off as between judgments, as affected by exemption 
laws, 121 A.L.R.501. ! 

Motor vehicle as exempt from seizure for debt, 37 
A.L.R.2d 714. 

Value of room and‘board. furnished to servant as in- 
cluded in total salary or earnings for purpose of statute 
exempting wages, 51 A.L.R.2d 947. 

Enforcement of claim for alimony or support, or for at- 
torneys' fees and costs incurred in connection therewith, 
against exemptions, 54 A.L.R.2d 1422. 

Validity of contractual stipulation or provision sheet 
debtor's exemption, 94 A.L.R.2d 967. 

What: is "necessary" furniture entitled to dander 
from seizure for debt, 41. A.L.R.3d 607. 

Employee retirement, pension benefits as exempt from 
garnishment, attachment, levy, execution or similar pro- 
ceedings, 93 A.L.R.3d 711. 

Pension or retirement benefits as subject to award or 
division by court in settlement of property rights between 
spouses, 94.A.L.R.3d 176. 

Choice of law as to exemption of property from execu- 
tion, 100 A.L.R.3d 1235. 

Debts for alimony, maintenance, and support as excep- 
tions to bankruptcy’ discharge, under § 523(a)(5) of Bank- 
ruptcy Code of 1978:(11 USCS § 523(a)(5)), 69 A.L.R. Fed. 
403. y 

Individual cékinoradatt accounts as exempt property in 
bankruptcy, 133 A.L.R. Fed. 1 

35 C.J.S. Exemptions §§ 31, 46, 52, 54,63 to 65. 


42-10-2. Exemptions of persons who support only themselves. 


Personal property other than money in the amount of five hundred dollars ($500), tools of the 
trade in the amount of fifteen hundred dollars ($1,500), one motor vehicle in the amount of four 
thousand dollars ($4,000), jewelry in the amount of twenty-five hundred dollars ($2,500), clothing, 
furniture, books, medical-health equipment being used for the health of the person and not for 
his profession and any interest in or proceeds from a pension or retirement fund of every person 
supporting only himself is exempt from receivers or trustees in bankruptcy or other insolvency 
proceedings, executors or administrators in probate, fines, attachment, execution or foreclosure by 
a judgment creditor. Property exempted shall be valued at the market value of used chattels. 


History: 1953 Comp., § 24-5-2, enacted by Laws 


1971, ch..215, § 2; 1979, ch. 182, § 2; 1981, ch. 113, § 2; 
1983, ch. 69, § 2. 

Repeals and reenactments. — Laws 1971, ch. 215, 
§ 2, repealed 24-5-2; 1953 Comp., relating to uinmarried 
woman holding certain property exempt from execution, 
etc., and enacted a new section. 

The 1983 amendment, effective July 1, 1983, inserted 

"in the amount of four thousand dollars ($4, 000), jewelry 
in the amount of twenty-five hundred dollars ($2,500)" 
in the first sentence and substituted "himself" for "them- 
selves," also in the first sentence. 

The 1981 amendment, effective March 21, 1981, in- 
serted "tools of the trade in the amount of fifteen hundred 
dollars ($1,500)" and deleted "tools of the trade" preceding 
"books" near the beginning of the first sentence, 

The 1979 amendment substituted “is exempt" for 

"may be held exempt" near the middle of the first sentence 
and substituted "exempted" for "to be exempted" near the 
beginning of the second sentence. 


ANNOTATIONS 


Constitutionality. — New Mexico's. post-judgment 
execution statutes are constitutionally deficient because 
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they do not require that sufficient notice be given. Aacen 
v, San Juan Cnty. Sheriff's Dep't, 944. F.2d 691 (10th Cir, 
1991). 

Effect of creation of exemptions. — By creating ex- 
emptions from execution, New Mexico has granted judg- 
ment debtors a property interest in retaining their exempt 
property. While the state need not grant such exemptions, 
once given, the property rights they create are entitled to 
due process protection. Aacen v. San Juan Cnty. Sheriff's 
Dep't, 944 F.2d 691 (10th Cir. 1991). 

Section construed. — This section applies to all debt- 
ors who are not married or heads of household who sup- 
port only themselves, even if their income falls short of 
paying for all household expenses. Jn re Bushey, 559 B.R. 
766 (Bankr. D. N.M. 2016). 

Full or complete support is not required. — Where 
debtor filed a voluntary petition under chapter 7 of the 
Bankruptcy Code (11 U:S.C.), and where creditors as- 
serted debtor could not claim exemptions under this sec- 
tion because his live-in girlfriend paid for the majority of 
the household expenses and debtor therefore did not sup- 
port himself, debtor was entitled to claim exemptions un- 
der this section because this section applies to all debtors 
who are not married or heads of household who support 
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only themselves, even if their income falls short of paying exempt property, which is entitled to due process protec- 
for all household expenses. There is no language in this tion. Aacen v. San Juan Cnty. Sheriff's Dep't, 944 F.2d 691 
statute that requires full or complete support as a condi- (10th Cir. 1991). 

tion to being able to claim the exemption. Jn re Bushey, Factors in determining voidable transfers. — The 
559 B.R. 766 (Bankr. D. N.M. 2016). noninclusive enumeration. of factors contained in Sec- 

Waiver of exemption. — Where parties to a divorce tions 56-10-18 and 56-10-19 NMSA 1978 are to be consid- 
action entered into a marital settlement agreement in ered when'determining whether the funds that ordinarily 
which they placed an annuity, money purchase plan, profit would be exempt from attachment under this section and 
sharing plan, and individual retirement accounts under Section 42-10-38 NMSA 1978 should be set aside as the re- 
the control of a receiver to pay personal taxes and com- sult of a voidable transfer. Dona Ana Sav. & Loan Ass'n v. 
munity debts, the parties waived the statutory exemption. Dofflemeyer, 1993-NMSC-081, 115 N.M. 590, 855 P.2d 1054. 
Gordon v. Gordon, 2011-NMCA-044, 149 N.M. 783, 255 Funds are not automatically protected. — The con- 
P.3d 361, version of nonexempt funds into funds that are ordinar- 

Exemptions not available for child support liens. ily exempt under this section and Section 42-10-3 NMSA 
— Statutory exemptions for debtors in foreclosure ac- 1978 are not automatically protected from attachment 
tions set forth in this article are unavailable to a par- by creditors without an analysis of whether the transfer 
ent as against a lien for child support obligations un- served the underlying purpose of the exemption stat- 
der Section 40-4-15 NMSA 1978. D'Avignon v. Graham, utes and was not in furtherance of an intent to defraud 
1991-NMCA-125, 113 N.M. 129, 823 P.2d 929. creditors. Dona Ana Sav. & Loan Ass'n v. Dofflemeyer, 

Self-induced insolvency is not protected under the 1993-NMSC-031, 115 N.M. 590, 855 P.2d 1054. 

New Mexico exemption statutes. Albuquerque Nat'l Bank Law reviews. — For note, "Debtor Exemptions in New 
v. Zouhar, 10 Bankr. 154 (Bankr. D.N.M. 1981). Mexico," see 6 Nat. Resources J. 467 (1966). 

Wholesale sheltering of assets not protected. — For comment, "A Comparison of State and Federal Ex- 
While a bankrupt is entitled to adjust his affairs so that emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)," see 10 
some planning of one's exemptions under bankruptcy is N.M.L. Rev. 431 (1980). 
permitted, a wholesale sheltering of assets that other- For note, "Matching the Historic Legal Principles of 
wise would go to creditors is not permissible. Albuquerque New Mexico's Exemption Laws to the Modern Identity 
Nat'l Bank v. Zouhar, 10 Bankr. 154 (Bankr, D.N.M. 1981). of Annuities: Dona Ana Savings & Loan Ass'n v. Doffle- 

Exemption for furniture. — This section does not set meyer," see 24 N.M.L. Rev. 365 (1994). 

a dollar limit on furniture so that a lien on furniture may Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 
be avoided under the federal bankruptcy law regardless Jur. 2d Exemptions §§ 64 to 187, 144 to 171. 

of amount, provided that the furniture falls within the Employee retirement, pension benefits as exempt from 
bankruptcy statute. Reid v. ITT Fin. Servs., 121 Bankr. garnishment, attachment, levy, execution or similar pro- 
875 (Bankr. D.N.M. 1990). ceedings, 93 A.L.R.3d 711. 

Property interest in exempt property. — By cre- Individual retirement accounts as exempt property in 
ating exemptions from execution, New Mexico granted bankruptcy, 1383 A.L.R. Fed. 1 
judgment debtors a property interest in retaining their 35 C.J.S. Exemptions §§ 46, 52, 56. 


42-10-3. [Life, accident and health insurance benefits. ] 


The cash surrender value of any life insurance policy, the withdrawal value of any optional 
settlement, annuity contract or deposit with any life insurance company, all weekly, monthly, quar- 
terly, semiannual or annual annuities, indemnities or payments of every kind from any life, ac- 
cident or health insurance policy, annuity contract or deposit heretofore or hereafter issued upon 
the life of a citizen or resident of the state of New Mexico, or made by any such insurance company 
with such citizen, upon whatever form and whether the insured or the person protected thereby 
has the right to change the beneficiary therein or not, shall in no case be liable to attachment, gar- 
nishment or legal process in favor of any creditor of the person whose life is so insured or who is 
protected by said contract, or who receives or is to receive the benefit thereof, nor shall it be subject 
in any other manner to the debts of the person whose life is so insured, or who is protected by said 
contract or who receives or is to receive the benefit thereof, unless such policy, contract or deposit 
be taken out, made or assigned in writing for the benefit of such creditor. 


History: Laws 1937, ch. 223; § 1; 1941 Comp., § 21- pursuant to a contingent fee agreement to recover insur- 
503; 1953 Comp., § 24-5-3. ance proceeds under an accidental death and dismember- 
Bracketed material. — The bracketed material was ment policy, the insurer paid the insured's claim; and the 
inserted by the compiler and is not part of the law. contingent fee agreement did not contain a specific as- 


signment by the insured of recovered insurance proceeds 


\NNOTATIONS to the attorney, the attorney was entitled to recover the 
Section 42-10-38 NMSA 1978 does not apply to contingent fee pursuant to the contingent fee agreement 
attorney-feé contracts to recover insurance pro- because Section 42-10-3 NMSA 1978 did not apply to the 
ceeds from an insurer. Will Ferguson & Assoc., Inc. v. contingent fee agreement. Will Ferguson & Assoc., Ine. 
Gengler, 2012-NMCA-093, 287 P.3d 350, cert. denied, u. Gengler, 2012-NMCA-093, 287 P.3d 350, cert. denied, 
2012-NMCERT-007. 2012-NMCERT-007. 
The exemption does not, apply to attorney-fee Construction of section. — The language of this sec- 
contracts. — Where an insured retained an attorney tion is broad and expansive. It does not limit the type 


of payment, form of payment, or person to receive the 


90 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-10-4 


payment. Finch v. Schrock, 119 Bankr. 808 (Bankr. D.N.M. 
1990). 

Payment of a policy's premiums by a third party. — 
Where debtor filed a voluntary petition under chapter 7 
of the Bankruptcy Code (11 U.S.C.), and where creditors 
contested whether debtor owned a life insurance policy 
based on the parties’ stipulation that a third party paid 
the majority of the premiums for the policy, debtor was 
entitled to the cash surrender value of the life insurance 
policy, because payment of a policy's premiums by a party 
other than the owner does not effectuate a change in own- 
ership of the policy. Jn re Bushey, 559 B.R. 766 (Bankr. D. 
N.M. 2016). 

Waiver of exemption. — Where parties to a divorce 
action entered into a marital settlement agreement in 
which they placed an annuity, money purchase plan, profit 
sharing plan, and individual retirement accounts under 
the control of a receiver to pay personal taxes and com- 
munity debts, the parties waived the statutory exemption. 
Gordon v. Gordon, 2011-NMCA-044, 149 N.M. 788, 255 
P.3d 361. 

Unlimited exemptions allowed as to insurance. 
— The New Mexico statutes permit unlimited exemptions 
in bankruptcy proceedings with respect to insurance, and 
with respect to pension and retirement plans. Albuquer- 
que Nat'l Bank v. Zouhar, 10 Bankr. 154 (Bankr. D.N.M. 
1981), 

Exemption by person not a beneficiary. — Debtor 
could exempt insurance proceeds he was to receive as an 
heir of his parents' probate estate even though he was not 
a named beneficiary on the policies. Finch v. Schrock, 119 
Bankr, 808 (Bankr, D.N.M. 1990). 

Factors in determining voidable transfers. — The 
noninclusive enumeration of factors contained in Sec- 
tions 56-10-18 and 56-10-19 NMSA 1978 are to be consid- 
ered when determining whether the funds that ordinarily 
would be exempt from attachment under Section 42-10-2 
NMSA 1978 and this section should be set aside as the re- 
sult of a voidable transfer, Dona Ana Sav. & Loan Ass'n v. 
Dofflemeyer, 1998-NMSC-031, 115 N.M. 590, 855 P.2d 1054. 

Funds are not automatically protected. — The con- 
version of nonexempt funds into funds that are ordinar- 
ily exempt under Section 42-10-2 NMSA 1978 and this 
section are not automatically protected from attachment 
by creditors without an analysis of whether the transfer 
served the underlying purpose of the exemption stat- 
utes and was not in furtherance of an intent to defraud 
creditors. Dona Ana Sav. & Loan Ass'n v. Dofflemeyer, 
1993-NMSC-031, 115 N.M. 590, 855 P.2d 1054. 
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Uninsured motorist policy. — The proceeds from an 
uninsured motorist policy are exempt from attachment 
as accident insurance under this section. In re Portal, 
2002-NMSC-011, 132 N.M. 171, 45 P.3d 891. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

For article, "The Perils of Intestate Succession in 
New Mexico and Related Will Problems," see 7 Nat. Re- 
sources J. 555 (1967). 

For comment, "A Comparison of State and Federal Ex- 
emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)," see. 10 
N.M.L. Rev. 431 (1980). 

For note, "Matching the Historic Legal Principles of 
New Mexico's Exemption Laws to the Modern Identity 
of Annuities: Dona Ana Savings & Loan Ass'n v. Doffle- 
meyer," see 24 N.M.L. Rev. 365 (1994). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 
Jur. 2d Exemptions §§ 179 to 181, 186 to 188, 190 to 194, 
198, 200, 220 to 223, 245, 246. 

Constitutionality of statute exempting proceeds of life 
or benefit insurance, 1 A.L.R. 757. 

Period of duration of exemption under statute exempt- 
ing money or benefit "to be paid" under insurance policy 
or certificate, 6 A.L.R. 610. , 

Debtor's exemption of proceeds of insurance on property 
itself exempt, 63 A.L.R. 1286. 

Impairment of obligation of contracts by statute ex- 
empting insurance proceeds, 93 A.L.R. 182. 

Exemption of property purchased with exempt proceeds 
of insurance, 96 A.L.R. 410. 

Accident insurance as life insurance within exemption 
law, 111 A.L.R. 61. 

War risk insurance proceeds as exempt from creditors, 
158 A.L.R. 1445. 

Proceeds of life insurance left with insurer after matu- 
rity of policy as subject to claims of creditors of benefi- 
ciary, 164 A.L.R. 914. 

Assignee of insurance policy, exemption of proceeds as 
available to, 1 A.L.R.2d 10381. 

Right with respect to exempt proceeds of life insurance, 
of one whose funds have been wrongfully used to pay pre- 
miums, 24 A.L.R.2d 672. 

Retirement or pension proceeds or annuity payment un- 
der group insurance as subject to attachment or garnish- 
ment, 28 A.L.R.2d 1213. 

Endowment policy as life insurance within exemption 
law, 30 A.L.R.2d 751. 

35 C.J.S. Exemptions §§ 31, 39 to 42, 61, 132. 


42-10-4. [Benefits from benevolent associations. ] 


Any beneficiary fund not exceeding five thousand dollars [($5,000)], set apart, appropriated or 
paid, by any benevolent association or society, according to its rules, regulations or bylaws, to the 
family of any deceased member, or to any member of such family, shall not be liable to be taken by 
any process or proceedings, legal or equitable, to pay any debts of such deceased member. 


History: Laws 1887, ch. 37, § 7; C.L. 1897, § 1741; 
Code 1915, § 2315; C.S. 1929, § 48-105; 1941 Comp., 
§ 21-504; 1953 Comp., § 24-5-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For comment, "A Comparison of State 
and Federal Exemptions; 11 U.S.C. § 101-1330 (Supp. II 
1978)," see 10 N.M.L, Rev, 431 (1980). 
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Am. Jur, 2d, A.L.R. and C.J.S. references, — Con- 
struction and effect of statutory exemptions of proceeds of 
workmen's compensation awards, 31 A.L.R.3d 532, 

Validity, construction and effect of statutory exemp- 
tions of proceeds of workers' compensation awards, 48 
A.L.R.5th 473. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42-10-5 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-10-8 


42-10-5. [Life insurance proceeds. | 


The proceeds of any life insurance are not subject to the debts of the deceased, except by special 
contract or arrangement, to be made in writing. 


History: C.L, 1884, § 1422, substituted by Laws , ANNOTATIONS 
1889, ch. 90, § 21; C.L. 1897, § 2042; Code 1915, § 2316; | ; . 
C.S, 1929, § 48-106; 1941 Comp., § 21-505; 1953 Comp., Indemnification for funeral expenses permitted. 
§ 24-5-5. — This section would not prevent provision in a life insur- 


ance contract authorizing the insurance company to pay 


Bracketed material. — The bracketed material was : eet 
to any person who was subjected to expense incident to 


inserted by the compiler and is not part of the law, 


Compiler's notes. — Laws 1889, ch. 90, § 21 com- the burial of the deceased asum equal to the money thus 
menced as follows; "Sections 1410 to 1422, both inclusive, expended, 1947-48 Op. Att'y Gen. No. 48-5164. " 
of the Compiled Laws of 1884, are repealed, and the fol- Law reviews. — For comment, "A Comparison of State 


lowing sections, bearing the same numbers respectively, and Federal Exemptions: 11 U.S.C. § 101- sie (Supp. II 


are hereby substituted in place of said repealed sections;" 1978)," see 10 N.M.L. Rev. 431 (1980). 
and then set out sections numbered §§ 1410 to 1422. The Am, Jur, 2d, DLR. and C.J.S, references, — 31 Am. 


provisions of said § 1422, as set out in the 1889 law, are Jur. 2d Exemptions §§ 179 to 182, 184 to 188, 190 to 194, 198. 
set out in the text of the present section. Right, with respect to exempt proceeds of life insurance, 


Compiled Laws 1884, § 1422 being Laws 1871-1872, ch. of one whose funds have been wrongfully used to pay pre- 
17, § 1, read: "When either the husband or wife dies with- ‘miums, 24 A.L.R. 672. . 
out legitimate children the one surviving shall be heir to Assignee of insurance policy, mom peice of a oceeds 


available to, 1 A.L.R.2d 1031. 

Endowment policy as life insurance within aasinstion 
law, 80 A.L.R.2d 751. 

35 C.J.S. Exemptions §§ 39 to 42. 


all the acquired property of the marriage community," 


42-10-6. Personal property used as a security under the Uniform 
Commercial Code is not exempt. 


A secured creditor who has personal property of the debtor as security as provided by the Uni- 
form Commercial Code [Chapter 55 NMSA 1978] may proceed according to the terms of the secu- 
rity instrument and the Uniform Commercial Code. The debtor cannot exempt personal property 
given to a secured creditor as security unless there be more property than is necessary to pay the 
debt to the secured creditor. The debtor may claim an exemption out of the surplus. 


History: 1953 Comp., § 24-5-6, enacted by Laws bankruptcy proceeding. Yparrea v. Roswell Prod. Credit 


1971, ch. 215, § 8. Ass'n, 16 Bankr. 33 (Bankr. D.N.M. 1981): 

Repeals and reenactments. — Laws 1971, ch. 215, Law reviews. — For note, "Debtor Exemptions in New 
§ 3, repealed 24-5-6, 1953 Comp., relating to exemptions Mexico," see 6 Nat. Resources J. 467 (1966). 
for draymen and heads of family engaged in agriculture or For comment, "A Comparison of State and Federal Ex- 
medicine, and enacted a new section. emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)," see 10 

: N.M.L. Rey, 431 (1980). 
ANNOTATIONS ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 

Federal lien avoidance provision superior to Jur. 2d Exemptions §31, ‘ 
section. — The lien avoidance provision of the federal Farmer as within description of persons entitled to pro- 
Bankruptcy Code takes priority over this section in a tection of debtor's exemption statute, 107 A.L.R.614. 


35 C.J.S. Exemptions §§ 27 to 30, 47. 


42-10-7. Taxes and garnishment excepted. 


This article is not applicable to taxes or garnishment. 


History: 1953 Comp., § 24-5-7, enacted by Laws ANNOTATIONS | 
1971, ch. 215, § 4. 

Repeals and reenactments. — Laws 1971, ch. 215, Am, Jur, 2d, A.L.R. and C.J.S. references. — Fam- 
§ 4, repealed 24-5-7, 1953 Comp., relating to exemptions ily allowance from decedent's estate as exempt from at- 
for head of family engaged in law practice, and enacted a tachment, garnishment, execution, and foreclosure, 27 
new section. A.L.R.3d 863. 


42-10-8. Repealed. 


Repeals. — Laws 1979, ch. 182, § 5, repealed 42-10-8 
NMSA 1978, relating to the filing of claims of exemptions. 
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42-10-9. Homestead exemption. 


EXEMPTIONS 


42-10-9 


Rach person shall have exempt a homestead in a dwelling house and land occupied by the person 
or in a dwelling house occupied by the person although the dwelling is on land owned by another, 
provided that the dwelling is owned, leased or being purchased by the person claiming the exemption. 
Such a person has a homestead of sixty thousand dollars ($60,000) exempt from attachment, execu- 
tion or foreclosure by a judgment creditor and from any proceeding of receivers or trustees in insol- 
vency proceedings and from executors or administrators in probate. If the homestead is owned jointly 
by two persons, each joint owner is entitled to an exemption of sixty thousand dollars ($60,000). 


History: 1953 Comp., § 24-6-1, enacted by Laws 
1971, ch. 215, § 6; 1973, ch. 277; § 1; 1979, ch. 9, § 1; 
1979, ch. 182, § 3; 1987, ch. 193, § 1; 1998, ch. 44, § 1; 
2007, ch. 95, § 1. 

Repeals and reenactments. — Laws 1971, ch. 215, 
§ 6, repealed 24-6-1, 1953 Comp., relating to family home- 
stead exemption and inapplicability of section to mort- 
gages and statutory liens, and enacted a new section. 

Cross references. — For municipal housing authority 
projects, see 8-45-1 NMSA 1978. 

For exemption from execution for claims to public lands 
of United States, see 19-38-83 NMSA 1978, 

For no exemption for property subject to quiet title suit 
for failure of co-owner to pay share of suit, see 42-6-11 
NMSA 1978. 

For property exemption due assignments for benefit of 
creditors, see 56-9-44 NMSA 1978. 

For rules governing garnishment and writs of execution 
in the district, magistrate, and metropolitan courts, see 
Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 

The 2007 amendment, effective June 15, 2007, in- 
creased the homestead exemption from $30, 000 to 
$60,000. 

The 1993 amendment, effective July 1, 1993, deleted 
"spouse, widow, widower or person who is supporting 
another" following "Each" in the first sentence and sub- 
stituted "thirty thousand dollars ($30;000)" for "twenty 
thousand dollars ($20,000)" in the second and third sen- 
tences. © 

The 1987 amendment, effective June 19, 1987, substi- 
tuted "Each spouse" for "A married person" at the begin- 
ning of the section and added the last sentence. 

The 1979 amendment, substituted "shall have" for 
"may hold" following "supporting another person" near 
the beginning of the first sentence; substituted "has" for 
"may claim" following "Such a person" near the beginning 
of the second sentence; and substituted "twenty thousand 
dollars ($20,000)" for "ten thousand dollars ($10,000)" 
near the beginning of the second sentence. 


ANNOTATIONS 


Purpose of homestead exemption. — The purpose of 
the Homestead Act exemption statute is to "prevent families 
from becoming destitute as the result of misfortune through 
common debts which generally are unforseen." Laughlin v. 
Lumbert, 1961-NMSC-064, 68 N.M. 351, 362 P.2d 507. 

Tortious conduct not intended, — Where the defen- 
dant debtor in a foreclosure action voluntarily damages 
the property for the purpose of sabotaging the lawful 
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interest of the plaintiff, the district court has the au- 
thority to impose an equitable lien against the debtor's 
homestead exemption. Coppler & Mannick v. Wakeland, 
2005-NMSC-022, 138 N.M. 108, 117 P.3d 914. 

Exemption statutes should be liberally construed. 
Laughlin v. Lumbert, 1961-NMSC-064, 68 N.M. 351, 362 
P.2d 507; McFadden v. Murray, 1927-NMSC-039, 32 N.M, 
361, 257 P. 999 (decided under former law). 

The homestead exemption statute is to be construed lib- 
erally to the debtor's benefit. In re Jefferson, 163 Bankr. 
204 (Bankr. D.N.M. 1993). 

Life estate in residence became part of the bank- 
ruptcy estate and fell within homestead exemption 
statute. — Where a chapter 7 trustee objected to debtor's 
claim of a homestead exemption in her residence, assert- 
ing that debtor no longer owned the property and it was 
not part of the bankruptcy estate, debtor was entitled to 
the homestead exemption where the evidence established 
that debtor held a life estate in her residence in which she 
claimed a homestead exemption, even after her execution 
of a warranty deed transferring the property to a trust, but 
verbally agreeing with the purchaser that debtor would 
live in the residence for the rest of her life and would as- 
sume responsibility for mortgage payments, property 
taxes, and maintenance and utility costs for the residence. 
In re Suarez, 625 B.R. 508 (Bankr. D. N.M. 2020), 

Exemption under New Mexico law allows exemp- 
tion against United States. — One entitled to an ex- 
emption of homestead under the laws of New Mexico may 
hold the same against the United States. United States v. 
Lesnet, 1897-NMSC-028, 9 N.M. 271, 50 P. 321 (decided 
under former law). 

Constitutionality. — The postjudgment execution 
statutes are unconstitutional as not providing adequate 
notice of allowable exemptions and the right to a hear- 
ing. Aacen v. San Juan Cnty. Sheriff's Dep't, 944 F.2d 691 
(10th Cir. 1991). 

"Supporting another person". — This section as it 
read prior to the 1993 amendment did not require the 
claimant of a homestead exemption to have legal custody 
of his children, to be their sole supporter, or to have his 
children reside with him. It required only that the claim- 
ant be "supporting" another person. Ruybalid v. Segura, 
1988-NMCA-084, 107 N.M. 660, 763 P.2d 369. 

"Occupied" defined. — The word "occupied" must not 
be construed so narrowly as to deprive a debtor of a home- 
stead exemption she would be entitled to but for actual 
physical occupancy. In re Wells, 132 Bankr. 966 (Bankr, 
D.N.M. 1991); In re Jefferson, 163 Bankr. 204’ (Bankr. 
D.N.M. 1998). 

"Hold" defined. — The word "hold" meant to keep, re- 
tain, or to preserve exempt from sale, or judgment, or or- 
der, and did not measure the character of the occupancy 
of the homestead. Corn v. Hyde, 1920-NMSC-023, 26 N.M. 
36, 188 P. 1102 (decided under former law). 

Equitable as well as legal owners of real property 
are entitled to claim a homestead exemption. Nesset v. 
Blueher Lumber Co., 33 Bankr. 326 (Bankr. D.N.M. 1983), 

Property interest in exempt property. — By cre- 
ating exemptions from execution, New Mexico granted 
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judgment debtors a property interest in retaining their 
exempt property, which is entitled to due process protec- 
tion, Aacen v. San Juan Cnty. Sheriff's Dep't, 944 Fad 691 
(10th Cir. 1991), 

Homestead exemption allowed where there was 
no evidence of intent to defraud creditors. — Where 
debtor filed a voluntary petition under chapter 7 of the 
Bankruptcy Code (11 U.S.C.), and where creditors as- 
serted that debtor was not entitled to a homestead exemp- 
tion under this section because he borrowed against the 
cash surrender value of a life insurance policy to make 


ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 


the down payment on the residence in which he claimed ~ 


a homestead exemption, debtor's homestead exemption 
was allowed because he used exempt property, i.e., a por- 
tion of the cash surrender value of a life insurance policy, 
to acquire other exempt property. There was no evidence 
that debtor used a portion of the cash surrender value to 
purchase the residence with the intent to hinder, delay, or 
defraud creditors, In re Bushey, 559 B.R...766 (Bankr. D. 
N.M. 2016), 

Right to claim exemption includes judgment 
debtors. — A judgment lien attaches to the equitable in- 
terest of a purchaser of real estate under a contract; the 
judgment lien may be foreclosed in the same manner as 
ordinary suits for the foreclosure of mortgages; and if the 
land in. question is the judgment debtor's homestead, he 
may claim an exemption of $10,000 (now $60,000). Such a 
reading prevents a debtor from placing his assets beyond 
his creditor's reach and precludes the possibility of fraud 
being perpetrated upon the commercial community. Mu- 
tual Bldg. & Loan Ass'n v. Collins, 1973-NMSG-113, 85 
N.M. 706, 516 P.2d 677, 

Family homestead exemption was available to judgment 
debtors in foreclosure of a lien of a judgment obtained in a 
suit on a note. Laughlin v. Lumbert, 1961-NMSC-064, 68 
N.M; 351, 362 P.2d 507. 

Claim of exemption under original execution did 
not remain effective to prevent a sale under a second or 
alias execution. Meyers Co..v. Mirabal, 1921-NMSC-098, 
27 N.M. 472, 202 P. 693 (decided under former law), 

Waiving exemption by mortgage. — The owner of 
real estate can by mortgage or other act waive his exemp- 
tion. Tomson v. Lerner, 1933-NMSC-078, 37 N.M. 546, 25 
P.2d 209 (decided under former law), 

Sale of homestead property. — Where a mort- 
gagee filed a foreclosure action against the mortgagor 
and a judgment creditor holding a lien on the property, 
the mortgagor was entitled to the homestead exemption 
against the judgment lien where she had asserted the ex- 
emption in her answer to the action and obtained judicial 
approval of the sale of the property to a third party during 
the proceedings, Morgan Keegan Mortgage Co. v. Cande- 
laria, 1998-NMCA-008, 124.N.M. 405, 951 P.2d 1066. 

Abandonment of homestead. — Debtor, who physi- 
cally moved from the property because creditors had 
taken judgments against her, transcribed those judg- 
ments, and told her she was going to lose the house, did 
not abandon her homestead since it was undisputed that 
she intended to return to the house if allowed the exemp- 
tion. In re Wells, 182 Bankr, 966 (Bankr, D,N.M. 1991), .. 

Occupation by claimant. — The debtor is entitled to 
the homestead exemption only if the dwelling house and 
land were occupied by him at the time of the petition, Jn re 
Jefferson, 163 Bankr. 204 (Bankr, D.N,M. 1993). 

When mortgagors not entitled to exemption. 
— Mortgagors were not entitled to a homestead exemp- 
tion against junior judgment lienholders since they had 
an opportunity to advance claims for such exemption in 
their answers to cross claims which sought foreclosure of 
the liens, but failed to do so, and thereby failed to com- 
ply with Section 39-4-15 NMSA 1978, which required 
that such claim be made in answer to foreclosure suit. 
Nor were proceeds of sale shielded by this section from 
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operation of writs of garnishment. .Speckner v, Riebold, 
1974-NMSC-029, 86 N.M. 275, 523 P.2d 10. 

When owner not entitled to exemption. — When 
the owner of a homestead voluntarily sells the property, 


‘the proceeds of sale are not exempt. Jn re Blair, 125 Bankr. 


803 (Bankr, D.N,M. 1991)... 
Garnishment. of exemption to satisfy different 
judgment improper. — District court judgment permit- 


' ting a family homestead exemption was not subject to'gar- 


nishment to satisfy a judgment recovered in another New 
Mexico court since the first district court had jurisdiction 
in the premises and did not act erroneously. Laughlin v, 
Lumbert, 1961-NMSC-064, 68 N.M, 351, 362 P.2d 507). 

Homestead exemption not subject to attachment. 
— The legislature provided that the homestead exemption 
is not:subject to: attachment, Coppler & Mannick.v. Wake- 
land, 2005-NMSC-022, 138 N.M. 108, 117 P.3d 914. 

"Attachment" as used in New Mexico homestead 
exemption construed. — Where debtor filed motion to 
avoid a judgment lien on her house to the extent it im- 
pairs her homestead exemption, and where the judgment 
creditor argued, that this section prevented a judgment 
lien from attaching to a homestead, that the. "exempt 
from attachment, execution or foreclosure by a judgment 
creditor" language in this section. means that his judg- 
ment lien, while attaching to the house, did not attach 
to the homestead, and that the judgment lien cannot be 
avoided, the bankruptcy court held that the judgment lien 
is subject to avoidance, because the phrase, "exempt from 
attachment, execution or foreclosure by a judgment credi- 
tor" refers to the creditor remedy of attachment, not to en- 
cumbering real property, and therefore the judgment lien 
encumbers the homestead. Jn re Tapia, 598 B.R. 1.(Bankr. 
D. NiM. 2019). 

Homestead exemption not subject to garnishment. 
— A homestead exemption is not subject to garnishment to 
satisfy a separate judgment. Coppler & Mannick v. Wake- 
land, 2005-NMSC-022, 138 N.M. 108, 117 P.3d 914. 

Effect of homestead claimant voting in different 
precinct, — The fact that a homestead claimant voted 
in another precinct than that in which his homestead is 
situated is not conclusive evidence of abandonment. Corn 
v. Hyde, 1920-NMSC-0238, 26 N.M. 36, 188 P, 1102 (decided 
under former law). 

Prior to 1979 amendment, exemption had to be 
claimed. — To be entitled to a homestead exemption un- 
der Section 39-4-15 NMSA 1978 and this section (prior to 
the 1979 amendment of this section), a party had to claim 
the exemption in his answer to a foreclosure action; other- 
wise, he could not claim it. USLife Title Ins. Co. v. Romero, 
1982-NMCA-068, 98 N.M. 699, 652 P.2d 249, cert. denied, 
98 N.M. 336, 648 P.2d 794, and cert. quashed, 98 N.M..762, 
652, P.2d 1213 . 

Increased exemption may not be claimed against 
lien attached prior to effective date of increase. 
—A legislative increase in the amount of the homestead 
exemption may not be claimed against a judgment lien 
that attaches prior to the effective date of the statutory 
amendment increasing the exemption. Ranchers State 
Bank v, Vega, 1982-NMSC-131, 99 N.M, 42, 653 P.2d 873. 

Applicability to trailers. — A debtor is entitled 
to claim a trailer used as a dwelling house as exempt, 
whether it is realty or personalty. In re Jefferson, 163 
Bankr. 204 (Bankr. D.N.M. 1993). 

Incidental quasi-commercial use of property, in 
case where claimant kept two rental trailers on his:prop- 
erty in addition to a trailer he used as dwelling house, did 
not defeat claim of exemption. In re Jefferson, 163 Bankr. 
204 (Bankr, D.N.M. 1993), 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

-For article; "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962). 
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For note, "Debtor: Exemptions*in' New Mexico," see 6 
Nat. Resources J. 467 (1966). . 

For article, "The Perils of Intestate Succession in 
New Mexico and Related Will Problems," see 7 Nat. Re- 
sources J. 555 (1967). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi- Legislative History," see 5 N.M.L. 
Rev. 1 (1974), 

For comment, "A Comparison of State and Federal Ex- 
emptions: 11 US. C. § 101-1330 (Supp. II 1978)," see 10 
N.M.L. Rev. 481, (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur. 2d Homestead §§ 1 to 3, 27, 32, 86 to 112. 

Exemption of proceeds of voluntary sale of homestead, 1 
A.L.R, 483, 46 A.L.R. 814... 

"Owner," scope and import of term, in homestead ex- 
emption statutes, 2 A.L.R. 793, 95 A.L.R, 1085. 

. Recovery of damages for breach of contract.to convey 
homestead where only one spouse signed contract, 5 
A.L.R.4th 1310. 

Imprisonment. as affecting abandonment of homestead, 
5 A.L.R. 259. 

Validity of statute abolishing vested right of homestead 
exemption as against particular classes of claims, 6 A.L.R, 
1143, 

Wife's right to exclude husband from possession, use or 
enjoyment of homestead owned by her, 21 A.L.R. 745. 

Failure of head of family to claim homestead exemption 
as affecting other members of family, 33 A.L.R. 611. 

Separation agreement as affecting right in homestead, 
35 A.L.R. 1518, 34 A.L.R.2d 1040. 

Divorce as- affecting homestead, 386 A.L.R. 481, 84 
A.L.R.2d 703, 

Wife's loss of homestead rights through absence en- 
forced by act of husband, 42 A.L.R. 1162, 129 A.L.R. 305. 

Reformation of instrument as against wife claiming 
homestead, 44 A.L.R, 118,79 A.L.R.2d 1180. 

Validity and effect of alienation or encumbrance of home- 
stead without joinder or consent of wife, 45 A.L.R. 395. 

Reconveyance or encumbrance of homestead by hus- 
band without joinder of wife, to settle purchase-money 
debt, validity of, 45 A.L.R. 413. 

Tax collector's bond, homestead as subject to lien of, 47 
A.L.R. 512, 54 A.L.R. 1285. 

Estoppel to claim homestead rights in property by fail- 
ure to disclose interest, 50 A.L.R. 804. 

Option, exercise of, as affecting intervening declaration 
of homestead, 50 A.L.R. 1329. 

Insurance on homestead property, exemption of pro- 
ceeds of, 63 A.L.R. 1296, 65 A.L.R. 1209. 
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Inclusion of different tracts or parcels in homestead, 73 
A.L.R. 116. 

Tax sale of property as cutting off homestead rights, 75 
A.L.R. 438. 

Marshaling assets, homestead law as affecting rule as 
to, 77 A.L.R. 371. 

Cloud on title, execution sale or judgment lien affecting 
homestead as, 78 A.L.R. 266, 272. 

Nonclaim statute as applied to homestead mortgages, 
78 A.L.R. 1143. 

Time as of which, and extent to which, homestead ex- 
emption attaches to property received in exchange for 
homestead, 83 A.L.R. 54. 

Estate or interest in real property to which a homestead 
claim-may attach, 89 A.L.R, 511, 74 A.L.R.2d 1355. 

Wife's homestead rights as affected by fact that she 
does not live in state, 92 A.L.R. 1054. 

Impairment of obligation of contracts by homestead ex- 
emption law, 93 A.L.R. 181. 

Estoppel to claim, or waiver of, homestead by di- 
rection of judgment debtor to levy on real estate, 101 
A.L.R. 851. 

Specific performance of parol agreement for exchange of 
land where wife or plaintiff has released her homestead 
rights by deed made with husband to defendant, 101 
A.L.R. 1107. 

Direction in will for payment of debts and expenses 


- as subjecting exempt homestead to their payment, 103 


A.L.R, 257. 
_ Alimony, enforcement of claim for, against homestead, 
110 A.L.R. 904. 

Business purposes, character of property as homestead 
as affected by its use for, as well as for residence purposes, 
114A.L.R. 209. 

Laborers, servants or the like, who are, within consti- 
tutional or statutory provision’ subjecting homestead to 
claims of, 114 A.L.R. 767. 

Mental incompetency of one spouse as affecting transfer 
or encumbrance of homestead property, 155 A.L.R. 312. ~ 

Lien or encumbrance as affecting extent of exemption 
of proceeds of voluntary sale of homestead, 161 A.L.R. 
1256. 

Rights of surviving spouse and children i in proceeds of 
sale of homestead in decedent's estate, 6 A.L.R.2d 515. 

Validity of contract waiving homestead exemption, 94 
A.L.R.2d 981, 

Lien of judgment on excess Sins of homestead, 41 
A.L.R.4th 292. 

35 C.J.S. Exemptions §§ 1, 70, 110; 40 C.ES. Home- 
steads §§ 51 to 69. 


42-10-10. Exemption in lieu of homestead. 


A. Any resident of this state who does not own a homestead shall in addition to other exemp- 
tions hold exempt real or personal Py dasa in the amount of five thousand dollars ($5,000) in lieu 
of the homestead exemption. 

B. Ifthe resident does not own a homestead, the sheriff or any other person or officer seeking 
to attach, execute or foreclose by judgment on property shall provide the resident with written no- 
tification of the resident's right to exemption in lieu of homestead ‘as described in Subsection A of 
this section, together with a simple form by which the resident may designate that the resident is 
aware of the exemption and does’or does not desire to claim the exemption: If the resident refuses 
to make the election provided for in this section, the sheriff, other person or officer shall proceed 
to attach, execute or foreclose on the resident's property, If the resident claims the exemption in 
lieu of homestead, the sheriff, other person or officer making attachment, execution or foreclosure 
by judgment shall file as part of the return a description, including the resident's stated value, of 
the property claimed as exempt, bearing the resident's signature witnessed by the.sheriff, other 
person or officer seeking to attach, execute or foreclose. 
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42-10-11 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-10-13 


History: 19538 Comp.,:§ 24-6-2, enacted by Laws The 1979 amendment, designated the previously un- 


1971, ch. 215, § 7; 1979, ch. 9, § 2; 1979, ch. 182, § 4; designated paragraph as Subsection A; substituted "shall" 
2007, ch. 95, § 2. for "may" preceding "in addition to" near the middle of 

Repeals and reenactments. — Laws 1971, ch. 215, Subsection A; added Subsection B; and substituted "two 
§ 7, repealed 24-6-2, 1953 Comp., relating to the home- thousand dollars ($2,000)" for "one thousand dollars 
stead exemption for persons owning the superstructure of ($1,000)" near the end of Subsection A. 


a dwelling house, but not the land, and lessees, and en- 


acted a new section. ANNOTATIONS 
Cross references. — For rules governing garnishment Constitutionality. — The postjudgment exectition stat- 
and writs of execution in the district, magistrate, and tites'Are unconstitutional as not providing adequate ‘fotice 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 of allowable exemptions and the right to a hearing. Aacen v. 
NMRA smespeculvslywiaaty wri . San eJuan Cnty. Sheriff's Dep't, 944 F.2d 691 (10th Cir. 1991), 
For form for claim of exemptions on executions, see Rule Effect of creation of exemptions. — By creating ex- 
MOB MRAs ‘ : emptions from execution, New Mexico has granted judg- 
For’ fiivin iforiohderdy claim jaf lexentptianvand:ardetsto ment debtors a property interest in retaining their exempt 
pay in execution proceedings, see Rule 4-804 NMRA. property. While the state need not grant such exemptions, 
For form for application for writ of ic te ae and af- once given, the property rights they create are entitled to 
fide iacartialat206 DIME due process protection. Aacen v. San Juan Cnty. Sheriff's 
For form for notice of right to claim exemptions from Dep 't, 944 F.2d 691 (10th Cir. 1991). 
Sxecoec a anealiiie Sao DGADENTe : Law reviews. — For comment, "A Comparison of State 
For form for claim of exemption from garnishment, see and Federal Exemptions: 11 U.S.C. § 101-1330 (Supp. II 
dammiarinsapesl oe 1978)," see 10 N.MLL. Rev. 431 (1980). 
The 2007 amendment, effective: June 15, 2007, in- Am. Jur. 24,"A.L.R. and C.J.S. references.’— 35 
creased. the exemption in lieu of homestead from $2,000 C.J.8, Exemptions §§ 7, 39, 56, 88, 138. 


to $5,000. 


42-10-11. When homestead exemption does not apply. 


The provisions of this article [42-10-9 to 42-10-12 NMSA 1978] do not apply or extend to taxes, 
garnishment, recorded liens of mortgagees or lessors or recorded liens of laborers or materialmen 
for labor or materials furnished for the construction or repair of the dwelling house. 


History: 1953 Comp., § 24-6-3, enacted by Laws . ANNOTATIONS 


1971 RY. a : 
Fee are Bulow wader * Laws 1971, ch 215 Law reviews. — For article, "The Perils of Intestate 
§ 8, repealed 24-6-3, 1953 Comp., relating to exemption of Succession in New Mexico and Related Will Problems," 


see 7 Nat. Resources J, 555 (1967). 
Gopeden's TSAlWY. Aad CRnCHA A PAW. SSRHORe For comment, "A Comparison of State and Federal Ex- 


emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)", see 10 
N.M.L. Rev. 431 (1980). 


42-10-12. Repealed. 


Repeals. — Laws 1979, ch. 182, § 5, repealed 42-10- 
12 NMSA 1978, relating to filing homestead exemption 
claims. 


42-10-13. Claim of exemption or priority. 


Any person desiring to claim that property is exempt from execution or is subject to execution 
only after other property is used to satisfy a debt under the provisions of Sections 40-3-10 and 40- 
3-11 NMSA 1978 shall file his claim of exemption or priority in the appropriate court, or the right 
to claim such exemption is waived as between a spouse and the creditor. 


History: 1953 Comp., § 24-7-1, enacted by Laws For form for notice of right to claim exemptions from 


1975, ch. 246, § 1. execution, see Rule 4-808A NMRA. 

Cross references, — For rules governing garnishment For form for claim of exemption from eb ie epetliy see 
and writs of execution in the district, magistrate, and Rule 4-809 NMRA. it ho 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801: 

NMRA, respectively. ANNOTATIONS 

For form for claim of exemptions on executions, see Rule © 


Constitutionality. — The postjudgment execution 
P 4 statutes are unconstitutional as not providing adequate 
or form for order on claim of exemption and order to notice of allowable exemptions and the right to a hear- 


pay in execution proceedings, see Rule 4-804 NMRA, A Sin i 
For form for application for writ of garnishment and af- rain Cir 1991). yaar Crby, Pheri oder fr P44 de 624 


fidavit, see Rule 4-805 NMRA. 


4-803 NMRA. 
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42-11-1 EQUINE LIABILITY 42-11-1 


ARTICLE 11 


Government Immunity 


Sec. 
42-11-1. Granting immunity; providing for exceptions. 


42-11-1. Granting immunity; providing for exceptions. 


The state of New Mexico and its political subdivisions or any of their branches, agencies, depart- 
ments, boards, commissions, instrumentalities or institutions are granted immunity from and may 
not be named a defendant in any suit, action, case or legal proceeding involving a claim of title to 
or interest in real property except as specifically authorized by law. 


History: Laws 1979, ch. 110, § 1. 
ANNOTATIONS 


Action against the state was not barred by the 
eleventh amendment sovereign immunity. — Where 
the public education department reduced the amount of 
state revenues paid each month to the school district as 
an offset for funds received by the school district under the 
federal impact aid statute, 20 U.S.C. § 7709; the federal 
statute permitted the state to offset federal revenue as 
long as the state had been granted certification to do so 
by the federal department of education; the public educa- 
tion department implemented the offset before it had re- 
ceived federal certification; and the school district sued for 
reimbursement of state funds that had been offset before 
federal certification had been issued, the action did not vio- 
late sovereign immunity under the eleventh amendment 
because the basis of the action was to compel the public ed- 
ucation department to give the school district its full share 
of state funds in accordance with Section 22-8-25 NMSA 
1978 without reduction for federal aid. Zuni Pub, School 
Dist. #89 v. N.M. Pub. Educ. Dep't, 2012-NMCA-048, 277 
P.8d 1252, cert. denied, 2012-NMCERT-004: . 

Action against the state for money damages was 
not barred by sovereign immunity under New 
Mexico law. — Where the public education department 
reduced the amount of state revenues paid each month 
to the school district as an offset for funds received by 
the school district under the federal impact aid statute, 
20 U.S.C. § 7709; the federal statute permitted the state 
to offset federal revenue as long as the state had been 
granted certification to do so by the federal department 
of education; and the public education department imple- 
mented the offset before it had received federal certifica- 
tion, the school district's action against the public educa- 
tion department for monetary damages in the amount 
of state revenues that had been deducted before federal 
certification had been issued was not barred by sovereign 


immunity under New Mexico law. Zuni Pub. School Dist. 
#89 v. N.M. Pub. Educ. Dep't, 2012-NMCA-048, 277 P.3d 
1252, cert. denied, 2012-NMCERT-004. 

Broad grant of immunity bars actions to quiet 
title against political subdivisions of the state. — 
In consolidated cases where plaintiffs filed.complaints to 
quiet title to real property, and named defendants, each 
a political subdivision of the state, as parties who may 
claim an adverse interest in the respective properties, and 
where defendants filed motions to dismiss, claiming that 
this section prohibited naming defendants as parties in 
an action to quiet title because they were political subdivi- 
sions of the state, the court of appeals properly ordered 
dismissal of the actions, because in enacting this section, 
the legislature intended to grant broad immunity to the 
state and its political subdivisions, and although 42-6-12 
NMSA 1978 provides a limited waiver of sovereign im- 
munity, it does not include actions to quiet title. Nash v. 
Board of Cnty. Comm'rs of Catron Cnty., 2021-NMSC-005, 
aff'g 2019-NMCA-044., 

Quiet title actions against political subdivisions 
of the state are barred. — Where, in two separate quiet 
title lawsuits, plaintiffs named the county of Valencia and 
the board of county commissioners of Catron county as 
parties who claimed or may claim an interest in the sub- 
ject properties, and where the counties responded by fil- 
ing motions to dismiss on the ground that 42-11-1 NMSA 
1978 provided them with immunity and barred the law- 
suits, the New Mexico court of appeals held that this sec- 
tion controls and acts as a bar to quiet title suits against 
the state and its political subdivisions unless specifically 
authorized by law, and that there is no statutory exception 
to the counties' immunity in these cases. Belen Consol. 
Sch. Dist. v. Valencia Cty. and Nash v. Bd. of Cty. Comm'rs, 
2019-NMCA-044, cert. granted. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Appli- 
cability of judicial immunity to acts of clerk of court under 
state law, 34 A.L.R.4th 1186. 


ARTICLE 13 
Equine Liability 


Sec. 

42-13-1. Short title. 

42-13-2. Legislative purpose and findings. 
42-13-3. Definitions. 


Sec. 
42-13-4, Limitation on liability. 
42-13-5, Posting of notice. 
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42-13-1 ACTIONS AND PROCEEDINGS RELATING TO PROPERTY 42-13-3 


42-13-1. Short title. 
This act [42-13-1 NMSA 1978] may be cited as the "Equine Liability Act”. 


History: Laws 1993, ch. 117, § 1. Effective dates. — Laws 1993, ch. 117 contained no 
Cross references. — For prohibition on unlawful trip- effective date provision, but, pursuant to N.M. Const., 
ping of a horse, see 30-18-11 NMSA 1978. art. IV, § 23, was effective June 18, 1993, 90 days after 


adjournment of the legislature. 


42-13-2. Legislative purpose and findings. 


The legislature recognizes that persons who participate in or observe equine activities may in- 
cur injuries as a result of the numerous inherent risks involved in such activities. The legislature 
also finds that the state and its citizens derive numerous personal and economic benefits from 
such activities. It is the purpose of the legislature to encourage owners, trainers, operators and 
promoters to sponsor or engage in equine activities by providing that no person shall recover for 
injuries resulting from the risks related to the behavior of equine animals while engaged in any 
equine activities. 


History: Laws 1993, ch. 117, § 2. Liability releases disallowed. — The policy gener- 
Effective dates. — Laws 1993, ch. 117 eontiiinbal no» ally expressed in the Equine Liability Act and other fac- 
effective date provision, but, pursuant to N.M. Const., tors trigger the public policy exception to the general rule 
art. IV, § 23, was effective June 18, 1998, 90 days after that liability releases for negligence are enforceable. Ber- 
adjournment of the legislature. langieri v. Running Elk Corp,., 2003-NMSC-024, 134 N.M. 


341, 76 P.3d 1098, 


ANNOTATIONS Disallowing _ liability releases, for negligence fur- 

Purpose of Act. — The Equine Liability Act was thers me RHrPonea of ey Equine Lipbility Act Bs @x- 
written to balance the sometimes competing interests of PPGRBOG AP MAIS BRCHON, SER ARIE Us teeluing, orp., 
equine operators and their patrons, Berlangieri v. Running 2003-NMSC-024, 134 N.M. 341, 76 P.3d 1098, 


Elk Corp., 2003-NMSC-024, 134 N.M. 341, 76 P.3d 1098, 


42-13-38. Definitions. 


As users in the Hquine Liability Act: 
A. "equine" means a llama, horse, pony, mule, donley or hinny; 
B. "equine activities" means: 

(1). equine shows, fairs, competitions, rodeos, gymkhanas, performances or parades that 
involve any or all breeds of equines and any of the equine disciplines; 

(2) training or teaching activities; 

(3) boarding equines; 

(4) riding an equine Selon Dini to another whether or not the owner has received some 
monetary consideration or other thing of equivalent value for the use of the equine or is permitting 
a prospective purchaser of the equine to ride, inspect or evaluate the equine; 

(5) rides, shows, clinics, trips, hunts or other equine occasions of any type, however infor- 
mal or impromptu, connected with any equine or nonequine group or club; and 

(6) equine racing; | 

C. "behavior of equine eran: means the propensity of an equine animal to kick, bite, shy, 
buck, stumble, bolt, rear, trample, be unpredictable or collide with other animals, objects or per- . 
sons; 

D. "llama" means a South American camelid that is an animal of the genus lama, including 
llamas, alpacas, guanacos and vicunas; and 

E. "rider" means a person, whether amateur or professional, who is engaged in an equine ac- 
tivity. 


History: Laws 1998, ch, 117, § 3; 1995, ch. 193, § 1. for "gymkhana" in Subsection B, deleted "and" at the end 
The 1995 amendment, effective June 16, 1995, in- of Subsection C, added Subsection D, and redesignated 
serted "llama" in Subsection A, substituted "eymkhanas" former Subsection D as Subsection E, 
98 
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42-13-4 EQUINE LIABILITY 42-13-5 


42-13-4. Limitation on liability. 


A. No person, corporation or partnership is liable for personal injuries to or for the death of a 
rider that may occur as a result of the behavior of equine animals while engaged in any equine 
activities. 

B. No person, corporation or partnership shall make any claim against, maintain any action 
against or recover from a rider, operator, owner, trainer or promoter for injury, loss or damage re- 
sulting from equine behavior unless the acts or omissions of the rider, owner, operator, trainer or 
promoter constitute negligence. 

C. Nothing in the Equine Liability Act shall be construed to prevent or limit the liability of the 
operator, owner, trainer or promoter of an equine activity who: 

(1) provided the equipment or tack, and knew or should have known that the equipment 
or tack was faulty and an injury was the proximate result of the faulty condition of the equipment 
or tack; 

(2) provided the equine and failed to make reasonable and prudent efforts to determine 
the ability of the rider to: 

(a) engage safely in the equine activity; or 
(b) safely manage the particular equine based on the rider's representations of his 
ability; 

(3) owns, leases, rents or otherwise is in lawful possession and control of the land or facili- 
ties upon which a rider sustained injuries because of a dangerous condition that was known to the 
operator, owner, trainer or promoter of the equine activity; 

(4) committed an act or omission that constitutes conscious or reckless disregard for the 
safety of a rider and an injury was the proximate result of that act or omission; or 

(5) intentionally injures a rider. 


History: Laws 1993, ch. 117, § 4. goes into considerable detail in explaining what types of 
Effective dates. — Laws 1993, ch. 117 contained no activities equine operators may be held liable for, while 
effective date provision, but, pursuant to N.M. Const., “equine behavior" is only briefly addressed, this suggests 
art. IV, § 23, was effective June 18, 1993, 90 days after that the legislature attempted to provide greater protec- 
adjournment of the legislature. tion for patrons of equine activities in the Equine Liability 
Act than they otherwise would have enjoyed. Berlangieri 

ANNOTATIONS v. Running Elk Corp., 2003-NMSC-024, 134 N.M. 341, 76 


Intent of legislature. — While the phrase "unless the Pad 1098. : . Rene be 
acts or omissions of the... operator... constitute negli- Liability releases disallowed. — Disallowing liabil- 


Ws ‘ : ‘ i ligence furthers the purposes of the 
gence" in Subsection B of this section serves to expressly ity releases for neglig ; PuED 

limit the definition of conduct for which equine operators Equine Liability Act as expressed in 42-13-2 NMSA 1978. 
cannot be held liable, the legislative intent goes further Berlangieri v. Running Elk Corp., 2003-NMSC-024, 134 


than that to express a policy that equine operators should N.M. 341, 76 P.3d 1098. ? : Te 
be accountable for their own negligence. Berlangieri v. The policy generally expressed in the Equine Liabil- 


Running Elk Corp., 2003-NMSC-024, 134 N.M. 341, 76 ity Act and other factors trigger the public policy excep- 
P.3d 1098. tion to the general rule that liability releases for negli- 


Act provides greater protections for patrons than gence are enforceable. Berlangieri v. Running Elk Corp., 
common law. — Because Subsection C of this section 2003-NMSC-024, 134 N.M. 341, 76 P.3d 1098. 


42-13-5. Posting of notice. 


Operators, owners, trainers and promoters of equine activities or equine facilities, including 
but not limited to stables, clubhouses, ponyride strings, fairs and arenas, and persons engaged in 
instructing or renting equine animals shall post clearly visible signs at one or more prominent 
locations that shall include a warning regarding the inherent risks of the equine activity and the 
limitations on liability of the operator, owner, trainer or promoter. 


History: Laws 19983, ch. 117, § 5. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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CHAPTER 42A 


~~ «Condemnation Proceedings 


Art. 
1, 
2. 
3. 


Public Utilities, 42A-2-1 to 42A-2-4 
Public Uses, 42A-3-1 to 42A-3-3 


General Provisions, 42A-1-1 to 42A-1- 


34 


4, ‘Spanish or Mexican Land Grants, 42A-4-1 


ARTICLE 1 


General Provisions 


Sec, 
42A-1-1. 
42A-1-2, ' 
42A-1-8, 
42A-1-4, 
42A-1-5. 
42A-1-6. 
42A-1-7, 
42A-1-8, 
42A-1-9, 


‘Short title: 
Definitions. © 
Agreement. 
Negotiation; other appraisals, 
Appraisal; offer. 
Preliminary efforts to purchase. 
Purchase efforts waived or excused. 
Entry for suitability studies. 
Court order permitting entry for suitability 
studies, ; 
Deposit of probable compensation. 
Modification of court order permitting suit- 
ability studies. ' 
Recovery of damages, costs and expenses, 
Entries exempt. 
Notice. 
Rules of civil procedure, 
Application. 
Petition; parties. 
Notice of condemnation, 


A4QA-1-10. 
42A-1-11. 


42A-1-12, 
42A-1-13. 
42A-1-14, 
42A-1-15, 
42A-1-16, 
42A-1-17. 
42A-1-18, 
42A-1-19. 
damages; payment. 


42A-1-1. Short title. 


Appointment of commissioners; assessment of 


Sec. 

42A-1-20, 
42A-1-21, 
42A-1-22. 
42A-1-28, 
42A-1-24, 


Report; notice of filing; exceptions. 

Trial, 

Order of immediate possession prior to judgment. 

Possession; no effect on other rights. 

Determination of compensation and damages; 
interest, 

Litigation expenses. 

Measure of damage to remainder in partial 

~ condemnation. 

Proof of payment; recording judgment. 

Imperfect titles. 

Property taken or damaged without compen- 
sation or condemnation proceedings; right 
of action by condemnee, 

Adverse possession; statute of limitation. 

Property taken or damaged by state agencies 
or political subdivisions; statutes of limita- 
tions, 

Costs; compensation of commissioners. 

Easement; abandonment, 

Sign removal by local governments; compensa- 
tion. 


42A-1-25. 
42A-1-26. 


42A-1-27. 
42A-1-28, 
42A-1-29. 


42A-1-30. 
42A-1-31, 


42A-1-32. 
42A-1-33, 
42A-1-34, 


Sections 42A-1-1 through 42A-1-33 N MSA 1978 may Be cited as the "Eminent Domain Code." 


History: 1978 Comp., § 42A-1-1, enacted by Laws 
1981, ch, 125, § 1. 
Recompilations. — Laws 1981, ch. 125, § 1, recom- 


piled former 42A-1-1 NMSA 1978, relating to compromise — 


or settlement, as 42A-1-8 NMSA 1978. 

Cross references. — For acquisition of sanitary sew- 
ers, see 3-26-1 and 3-26-2 NMSA 1978. 

For acquisition of water facilities, see a 27-2 to 3-27-4 
NMSA 1978. 

For Relocation Assistance Act, see 42- 3. 1 to 42-3-15 
NMSA 1978, 


ANN OTATIONS 


Statute strictly construed. — The nature and extent 
of the title or right taken in the exercise of eminent do- 


main depends on the statute conferring the power, The _, 


statute will be strictly construed; where the estate or in- 
terest is not definitely set forth, only such estate or inter- 
est may be taken as is reasonably necessary to answer the 
public purpose in view. Timberlake v. Southern Pac. Co., 
1969-NMSC-143, 80 N.M. 770, 461 P.2d 903. 


Condemnation of public property by public bod- 
ies requires statutory authority. — Absent statutory 
authority, property of one public body being used for 
public purposes cannot be condemned by another public 
body. State ex rel. ‘State Hwy. Comm'n v. Board of Cnty. 


5 Comm'rs, 1963-NMSC-074, 72'N.M. 86, 380 P.2d 830. 


Property description. — Description of property in 
condemnation proceedings must conform to the statutory 
requirement. City of Santa Fev. Lamy, 1930-NMSC-026, 
34 N.M. 583, 286 P. 422. 

‘Landowner not entitled to condasuential dam- 


~ ages for traffic diversion. — Mere diversion of traffic 
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does not entitle landowner to a judgment for consequen- 
tial damages, even though a partiof the new road tra- 
verses the claimant's land for which compensation is paid 
to the landowner. Board of Cnty, Comm'rs v. Slaughter, 


.°1945-NMSC-019, 49 N.M. 141, 158 P.2d 859. 


Eminent Domain Code does not address effect of 
stay in condemnation appeals. City of Sunland Park v. 
N.M. Pub. Reg. Comm'n, 2004- NMCA- 024, 185 N.M. 143, 
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42A-1-2 


85 P.3d 267, cert. denied, 2004-NMCERT-002, 135 N.M. 
169, 86 P.3d 47. 

Law reviews. — For note, "The Use of Eminent Do- 
main for Oil and Gas Pipelines in New Mexico," see 4 Nat. 
Resources J. 360 (1964). 

For article, "Frontland Taking - Backland Value," see 9 
Nat. Resources J. 237 (1969). 

For article, "Survey of New Mexico Law, 1979-80: Prop- 
erty," see 11 N.M.L. Rev. 203 (1981). 

For annual survey of New Mexico law relating to prop- 
erty, see 12 N.M.L, Rev. 459 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Eminent Domain §§ 1 et seq., 126, 199, 231 et seq., 
927. 

Power to condemn against particular use of property, 8 
A.L.R. 594. 

Right to condemn property previously condemned or 
purchased for public use, but not actually so used, 12 
A.L.R. 1502, 

Exercise of eminent domain to control the use or im- 
provement of property not taken, 23 A.L.R. 876. 

Condemnation by de facto corporation, 44 A.L.R. 542. 

Changing location of railroad or street railway in street 
or highway as a taking or damaging for which compensa- 
tion must be made, 46 A.L.R. 1446. 

Carrying freight on electric railway in street or highway 
as an additional servitude, 46 A.L.R. 1472. 

Combination of public and private uses or purposes, 53 
A.L.R. 9 

_ Public benefit or convenience as distinguished from use 
by the public as ground for the exercise of the power of 
eminent.domain, 54 A.L.R. 7 

Establishment or extension of sewer as a public use or 
purpose for which power of eminent domain may be exer- 
cised, 169 A.L.R. 576. . 


42A-1-2. Definitions. 


CONDEMNATION PROCEEDINGS 


42A-1-2 


‘Condemnation of materials for highway or other public 
or quasi-public work as affected by location of materials or 
of the work, 172 A.L.R. 131. 

Condemnation of land by public authority to provide 
hunting and fishing as affected by question of necessity, 
172 A.L.R. 174. 

Taking of property for purposes of housing and slum 
clearance, 172 A.L.R. 970. 

Condemnation of public utility property for public util- 
ity purposes, 173 A.L.R. 1362. 

Municipal establishment or operation of off-street: pub- 
lic parking facilities, 8 A.L.R.2d 373. 

Attorney's fees as within statute imposing upon the 
condemnor liability for "expenses," "costs," and the like, 
26 A.L.R.2d 1295. 

Right to condemn property in excess of needs for public 
purpose, 6 A,L.R.3d 297. 

Salting for snow removal as taking or damaging abut- 
ting property for eminent domain purposes, 64 A.L.R.3d 
1239. 

Validity of appropriation of property for anticipated fu- 
ture needs, 80 A.L.R.3d 1085. 

Eminent domain: possibility of overcoming specific ob- 
stacles to contemplated use as element in determining ex- 
istence of necessary public use, 22 A.L.R.4th 840. 

Public taking of sports or entertainment franchise or or- 
ganization as taking for public purpose, 30 A.L.R.4th 1226. 

Seizure of property as evidence in criminal prosecution 
or investigation as compensable taking, 44 A.L.R.4th 366. 

Eminent domain: compensability of loss of visibility of 
owner's property, 7 A.L.R.5th 113. 

Excessiveness or adequacy of attorneys’ fees in matters 
involving real estate - modern cases, 10 A.L.R.5th 448. 

Abutting owner's right to damages for limitation of ac- 
cess caused by traffic regulation, 15 A.L.R.5th 821. 

29A C.J.S. Eminent Domain § 201 et seq. 


As used in the Eminent Domain Code, and unless the context otherwise requires: 
A. "condemn" means to take or damage property under the power of eminent domain; 
B. "condemnee" means a person who has or claims an interest in property that is the subject of 


a prospective or pending condemnation action; 


C. "condemnor" means a person empowered by law to condemn; 
D. "court" means a district court of this state and includes, when the context requires, any 


judge of that court; 


EK. "governmental entity" means the state or local public body; 
..F. "litigation expenses" includes all.expenses reasonably and necessarily incurred in the con- 


demnation proceeding including and subsequent to the filing of the petition, in preparing for trial, 
during trial and in any subsequent judicial proceedings including reasonable attorney's fees, ap- 
praisal fees and fees for the services of other experts where such fees were reasonably and neces- 
sarily incurred to protect the condemnee's interest in the proceeding, i in preparing for trial, during 
trial and in any subsequent judicial proceedings; 

G. "local public body" means a political subdivision of the state and its agencies, instrumentali- 
ties and institutions; 

H,. "person" includes a natural individual, partnership, sales Anish association, other legal or 
fiduciary entity and a governmental entity; .. 

I. "personal property" means any property other than real property; —_ 

J. "property" means real or personal property under the law of New Mexico; 

K. "real property" means land and any improvements upon or Rear with land, and in- 
cludes an easement or other interest therein; and 

L. "state" means the state of New Mexico or any of its npcatetions agencies, sdopeivtmoditin boards, 
instrumentalities or institutions. 
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History: 1978 Comp., § 42A-1-2, enacted by Laws Parties with debt claims against the property owner, 
1981, ch. 125, § 2. whether unsecured or recorded, could not meaning- 
Recompilations. — Laws 1981, ch. 125, § 2, recom- fully participate in condemnation proceedings as "con- 
piled former 42A-1-2 NMSA 1978, relating to negotiation, © demnees". Rather, parties with such claims must rely for 
as 42A-1-4 NMSA 1978. relief on the allocation proceedings conducted under 42A- 
; . 1-24(C) NMSA 1978. City of Sunland Park v. Santa Teresa 
ANNOTATIONS Servs. Co., 2003-NMCA-106, 134 N.M. 243, 75 P.3d 843, 

' Recognized property interest required for "con- cert. denied, 134 N.M, 179, 74 P.3d 1071. ehirs 
demnee" status. — Ownership of a recognized property Tax liens in New Mexico do not create an ownership in- 
interest in the property taken or damaged is what makes terest in the sense required by the Code in order for the 
a party a "condemnee", In turn, status as a condemnee lien holder to be considered a condemnee. City of Sunland 
is what gives a party standing to challenge the condem- Park v. Santa Teresa Servs. Co., 2003-NMCA-106, 1384 
nation. City of Sunland Park v. Santa Teresa Servs. Co., N.M. 243, '75 P.3d 843, cert. denied, 134 N.M. 179, 74 P.3d 

2003-NMCA-106, 134 N.M.-243, 75 P.3d 843, cert. denied, 1071, 


134 N.M. 179, 74 P.3d 1071. 


42A-1-3. Agreement. 


At any time before or after commencement of a condemnation action, the parties may agree to 
and carry out a compromise or settlement as to any matter, including all or any part of the com- 
pensation or other relief. 


History: 1978 Comp., § 42A-1-1, enacted by Laws ANNOTATIONS 
1980, ch. 20, § 3; iled 42A-1-3 by L 
1981. a 125, : 1. mecompplloey sass Y Ors Am. Jur, 2d, A.L.R. and C.J.S8. references. — Valua- 
Recompilations. — Laws 1981, ch. 125, § 60, recom- tion of mineral interests in federal condemnation proceed- 
piled former 42A-1-3 NMSA 1978, relating to appraisals, ings, 40 A.L.R., Fed. 656. 


as 42A-1-5 NMSA 1978. 


42A-1-4. Negotiation; other appraisals. 


A. Acondemnor shall make reasonable and diligent efforts to acquire property by negotiation. 

B. Unless prohibited by federal law, if the condemnor or condemnee has had prepared apprais- 
als for the property, he shall make such appraisals available to the other party during the negotia- 
tion period. 


History: 1978 Comp., § 42A-1-2, enacted by Laws and litigate afterwards, forcing the landowner to initiate 
1980, ch. 20, § 4; recompiled as § 42A-1-4 by Laws the lawsuit, the district court properly concluded that the 
1981, ch. 125, § 2. county did not have the "right" to take the property, and 

Recompilations. — Laws 1981, ch. 125, § 8, recom- ~~ the condemnee was entitled to an award of attorney's fees, 
piled former 42A-1-4 NMSA 1978, relating to preliminary Landavazo v. Sanchez, 1990-NMSC-114, 111 N.M. 137, 
efforts to purchase property, as 42A-1-6 NMSA 1978. 802 P.2d 1283. 

ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S, references. — Suf- 


ficiency of condemnor's negotiations required as prelimi- 


‘Refusal to negotiate as affecting attorney's fees. nary to taking in eminent domain, 21 A.L.R.4th 765. 
— Where a county deliberately chose to take property first 


42A-1-5. Appraisal; offer. 


A. Ifthe parties are unable to negotiate a settlement, the condemnee may, within twenty-five 
days after written notice by the condemnor of its intent to file a condemnation action in district 
court, give written notice to the condemnor requesting an appraisal to determine the amount that 
would constitute just compensation for the taking of the condemnee's property and obtained from: 

(1) one appraiser appointed by the condemnor; 

(2) one appraiser appointed by the condemnee; and 

(3) one appraiser jointly appointed by the appraisers for the condemnor and the con- 
demnee. 

B. The condemnee and condemnor shall appoint their respective appraisers within fifteen days 
after notice has been given by the condemnee to the condemnor pursuant to the provisions of 
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Subsection A of this section and the third appraiser shall be jointly appointed within fifteen days 
thereafter. 

C. The appraisals shall be in writing and signed by the appraisers. The appraisers shall deliver 
copies to each party personally or by registered mail or certified mail, return receipt requested. : 

D. The fees.and expenses of the appraisers shall be paid by the appointing parties; provided 
however, the condemnee and condemnor shall share pavelly in paying the fees and exRsnige of the 
jointly appointed appraiser. 

E. After receiving a copy of the appraisals provided for vate to this section, the éauttoiet- 
nor may establish an amount which it believes to be just compensation and may submit to the 
condemnee an offer to acquire the property for the full amount’ so established. If the condemnor 
tenders an offer pursuant to this section, the amount offered for the property shall not be less 
than the amount of compensation shown by the final. common appraisal of the three appraisers 
or if all three appraisers do not agree, the offer shall not be less than the appraisal prepared by 
the condemnor's appraiser. The condemnee must reject or accept the offer made by the condemnor 
pursuant to this section within fifteen days after the offer is tendered. 


History: 1978 Comp., § 42A-1-3, enacted by Laws ' Recompilations. — Laws‘1981, ch. 125, § 4, recom- 
1980, ch. 20, § 5; recompiled as § 42A-1-5 by Laws piled former 42A-1-5 NMSA 1978, relating to the waiver 
1981, ch. 125, § 60, of preliminary efforts to purchase, as 42A-1-7 NMSA 1978, 


42A-1-6. Preliminary efforts to purchase. 


A. Except as provided in Sections 42A-1-7 and 42A-1-27 NMSA 1978, an action to condemn 
property may not be maintained over timely objection by the condemnee unless the condemnor 
made a good faith effort to acquire the property by purchase before commencing the action. 

B. An offer to purchase made in substantial compliance with Sections 42A-1-3 through 42A-1-4 
NMSA 1978 is prima facie evidence of good faith under Subsection A of this section. 


History: 1978 Comp., § 42A-1-4, enacted by Laws The 1981 amendment substituted "Sections 42A- 


1980, ch. 20, § 6; amended and recompiled as § 42A- 1-7 and 42A-1-27" for "Section 42A-1-5" in Subsection A, 
1-6 NMSA 1978 by Laws 1981, ch. 125, § 3. substituted "Sections 42A-1-3 through 42A-1-4" for "Sec- 

Recompilations. — Laws 1981, ch. 125, § 60, recom- tions 42A-1-1 through 42A-1-2" in Subsection B, and de- 
piled former 42A-1-6 NMSA 1978, relating to entries for leted the quotation marks surrounding "good faith" in 


suitability studies, as 42A-1-8 NMSA 1978. Subsection B, 


42A-1-7, Purchase efforts waived or excused. 


A condemnor's failure or inability to make reasonable and diligent efforts to acquire property by 
negotiation, make appraisals available pursuant to Subsection B of Section 42A-1-4 NMSA 1978 
or appoint appraisers upon the request of the condemnee pursuant to Subsection A of Section 42A- 
1-5 NMSA 1978 does not bar the maintenance of a condemnation action in the manner authorized 
by law, notwithstanding timely objection, if: 

A. compliance is waived by written agreement between the condemnee and the condemnor; 

B. one or more of the condemnees of the property are unknown, cannot with reasonable dili- 
gence be contacted, are incapable of contracting and have no legal representative or own an inter- 
est which cannot be conveyed under the circumstances; 

C. due to conditions not caused by or under the control of the condemnor, there is a compelling 
need on the part of the condemnor to avoid the delay in commencing the action which compliance 
would require; 

D. the condemnee fails to provide any appraisals reauiced pursuant to Subsection B of Sec- 
tion 42A-1-4 NMSA 1978; or 

E. the appraisers provided for pursuant to Section 42A-1-5 NMSA 1978 fail to submit the ap- 
praisals to the parties within thirty days from the date that the jointly appointed appraiser | was 
appointed. — 
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History: 1978 Comp., § 42A-1-5, enacted by Laws. The 1981 amendment substituted "Section 42A-1-4" 
1980, ch. 20, § 7; amended and recompiled as § 42A- for "Section 42A-1-2" in the introductory paragraph and 
1-7 by Laws 1981, ch. 125, § 4. in Subsection D, substituted "Section 42A-1-5" for "Sec- 

Recompilations. — Laws 1981, ch. 125, $5, recompiled ~ tion 42A-1-3" in the introductory paragraph and in Sub- 
former 42A-1-7 NMSA 1978, relating to orders permitting section E and substituted "condemnees" for "owners" in 


entry for suitability studies, as 42A-1-9 NMSA 1978, Subsection B. 


42A-1-8. Entry for suitability studies. 


A condemnor and its agents and employees may enter upon real property and make surveys, ex- 
aminations, photographs, tests, soundings, borings and samplings, or engage in other activities for 
the purpose of appraising the property or determining whether it is suitable and within the power 
of the condemnor to take for public use, if the condemnor secures: 

A. the written consent of the owner and, if applicable, any other person known to be in actual 
physical occupancy of the property to enter upon the property and undertake such activities; or 

B. an order for entry from the court. 


History: 1978 Comp., § 42A-1-6, enacted by Laws ANNOTATIONS 
1980, ch. 20, il 42A-1- 
1981, rial fort ae Apaamnlied 98 dtd hk by, Leee Am. Jur. 2d, A.L.R. and C.J.S. references, — Emi- 
Recompilations. — Laws 1981, ch. 125, § 6, recom- nent domain: possibility of overcoming specific obstacles 
piled former 42A-1-8 NMSA 1978, relating to the deposit to contemplated use as element in determining existence 
of probable compensation, as 42A-1-10 NMSA 1978. of necessary public use, 22 A.L.R.4th 840. 


42A-1-9. Court order permitting entry for suitability studies. 


A. Ifthe condemnor is unable to secure the written consent of the condemnee pursuant to Sec- 
tion 42A-1-8 NMSA 1978 and, if applicable, any other person known to be in actual physical oc- 
cupancy of the property, he may apply to the court i in the county where the property to be entered 
is located for an order permitting entry. 

B. After notice by the condemnor to the condemnee and, if applicable, any other person known 
to be in actual physical occupancy of the property and unless good cause to the contrary is shown, 
the court shall make its order permitting and describing the purpose of the entry and setting forth 
a description of the property and the nature and scope of activities the court determines are rea- 
sonably necessary. to accomplish the purposes of the proposed taking and authorized to be made 
upon the property. The order may include terms and conditions with respect to the time, place and 
manner of entry and authorized activities upon the property which will facilitate the purpose of 
the entry and minimize damage, hardship and burden, and may require a deposit pursuant to Sec- 
tion 42A-1-10 NMSA 1978. 

C. The condemnor shall have delivered any order issued by the court to the condemnee, if 
known and, if applicable, any other person known to be in actual occupancy of the property person- 
ally or by registered mail or certified mail, return receipt requested. 


History: 1978 Comp., § 42A-1-7, enacted by 1980, ANNOTATIONS 
oa es einer ‘ ope peenienles Pare ee Jurisdiction of proceedings. — Because the 2000 
amendment to Section 62-6-4A NMSA 1978 exempted 


Recompilations. — Laws 1981, ch. 125, § 7, recom- : ah : 
piled former 42A-1-9 NMSA 1978, relating to the modi- generation and transmission cooperatives from the regu- 
fication of orders permitting suitability studies, as 42A-1- latory jurisdiction of the public regulatory commission, 
11 NMSA 19738. the district court had jurisdiction under N.M. Const. 

Therront anendment cabstiuted “eandeamnes’ tar art. VI, § 13 to consider an application under this sec- 
"owner" once in each subsection, substituted "Section 42A- »° tion by a generation and transmission cooperative to 
1-8" for "Section 42A-1-6" in Subsection A, inserted "by enter and survey land for condemnation suitability stud- 
the condemnor" in the first, sentence of Subsection B and ies. Tri- setae Generation geet ha nv. King, 
substituted "Section 42A-1-10" for "Section 42A-1-8" in 2003-NMSC-029, 134 N.M. 467 
the last sentence of Subsection B. 
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a 
42A-1-10. Deposit of esata compensation, 


A, An order permitting entry under Section 42A-1-9 NMSA 1978 shall ‘hati a determina- 
tion by the court of the probable amount that will fairly compensate the condemnee and any other 
person in actual physical occupancy of the property for damages, if any, for physical injury to the 
property and for substantial interference with possession or use of the property found likely to 
be caused by the entry and activities authorized by the order, and may require the condemnor to 
deposit with the court before entry that amount or a surety bond in that amount from a surety 
acceptable to the court. 

B.. If a deposit is required, such fonds shall be deposited i in an interest-bearing account at an 
institution acceptable to the court. Interest on such deposit shall accrue for the benefit of the con- 
demnor. 

C.. Any amount deposited shall be, Parent on deposit until. released by the court. 

D. Surety bonds shall remain in effect until the surety is released by the court. 


History: 1978 Comp., § 42A-1-8, enacted by Laws 
1980, ch. 20, § 10; amended and recompiled as § 42A- 
1-10 by Laws 1981, ch. 125, § 6. 

Recompilations. — Laws 1981, ch. 125, § 8, recom- 
piled former 42A-1-10 NMSA 1978, relating to the recov- 


The 1981 amendment substituted "Section 42A-1-9" 
for "Section 42A-1-7" in Subsection A, substituted "con- 
demnee" for "owner" in Subsection A, substituted "actual" 
for "lawful possession or" in Subsection A and substituted 


"court" for "courts" in the first sentence of Subsection B. 
ery of damages resulting from entries for suitability stud- : 
ies, as 42A-1-12 NMSA 1978. 


42A-1-11. Modification of court order permitting suitability studies. 


A. After notice and hearing, the court may modify an order made under Section 42A-1-9 NMSA 
1978. 

B. Ifa deposit or surety bond is required or the amount required to be deposited or the amount 
of the surety bond is increased by an order of modification, the court shall specify the time within 
which the required amount must be deposited or the surety bond increased, and shall direct that 
any further entry or specified activities or studies under the order as modified be stayed until the 
required deposit or increase in the surety bond has been made. 


the applicability of former Sections 42A-1-6 through 42A- 
1-10 NMSA 1978, as 42A-1-18 NMSA 1978. 

The 1981. amendment substituted Section 42A-1-9" 
for "Section 42A-1-7" in Subsection A. 


History: 1978 Comp., § 42A-1-9, enacted by Laws 
1980, ch. 20, § 11; amended and recompiled as § 42A- 
1-11 by Laws 1981; ch. 125, § 7. 

Recompilations. — Laws 1981, ch, 125, § 9, recompiled 
former 42A-1-11 NMSA 1978, relating to a limitation on . 


42A-1-12. Recovery of damages, costs and expenses. 


A. A condemnor is liable to the condemnee and, if applicable, to the person in actual physical 
occupancy of the property for physical injury to and for substantial interference with possession 
or use of property caused by.its entry and activities upon the property made pursuant to Sec- 
tion 42A-1-8 NMSA 1978. This liability may be enforced in a civil action against the condemnor or 
by application to the court in the circumstances provided by Subsection C of this section. 

B. In an action or other proceeding for recovery of damages under this section, the prevailing 
claimant shall be allowed his reasonable costs. In addition; the court shall award the claimant his 
litigation expenses incurred in any proceeding under Section 42A-1-9 or 42A-1-11 NMSA 1978 if it 
finds liability pursuant to Subsection A of this section and that the condemnor: 

(1) entered the property unlawfully; or | 
(2) failed without just cause to substantially bins with or =vrHRSRABY exceeded or abused 
the authority of an order made under Section 42A-1-9 or 42A-1-11 NMSA 1978. 

C. If funds are on deposit or a surety bond has been required under Section 42A-1-10 or ADA- 
1-11 NMSA 1978, the condemnee or other person claiming damages under Subsection A of this 
section may apply to the court for an award of the amount he is entitled to recover. The court shall 
determine the amount and award it to the person entitled thereto and direct that the payment be 


106 


©2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42A-1-13 GENERAL PROVISIONS 42A-1-14 


made out of the money on deposit or pursuant to the provisions of the bond. If the amount on de- 
posit or the amount of the surety bond is insufficient to pay the full amount, the court shall enter 
judgment against the condemnor for the unpaid portion. 


History: 1978 Comp., § 42A-1-10, enacted by Laws in Paragraph (2) of Subsection B and substituted "Sec- 


1980, ch. 20, § 12; amended and recompiled as § 42A- tion 42A-1-10 or 42A-1-11" for "Section 42A-1-8 or 42A-1- 

1-12 by Laws 1981, ch. 125, § 8. 9" in the first sentence of Subsection C. 
Recompilations. — Laws 1981, ch, 125, § 10, recom- tk 

piled former 42A-1-12, NMSA 1978, relating to notice, as ANNOTATIONS , 

42A-1-14 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references.:— Emi- 


The 1981 amendment substituted “eondemnee" for 


nent. domain: measure and elements of lessee's compensa- 
"owner" in the first sentence of Subsection A and in the P 


tion for condemnor's taking or damaging of leasehold, 17 


first sentence of Subsection C, substituted "Section 42A-1- A.L.R.4th 337. 
8" for Section 42A-1-6"in the first sentence of Subsection Zoning regulations limiting use of property near airport 
A, inserted "reasonable" in the first sentence of Subsection as taking of property, 18 A.L.R.4th 542. 


B, deleted "including reasonable attorney's fees" preced- Method of determining rate. of interest | allowéd- ra 


ing "incurred" in the second sentence of Subsection B, sub- dd, f ik U Sg f 
stituted "Section 42A-1-9 or 42A-1-11" for "Section 42A- sabe ees Pee iice Se Goes, eae 


1-7 or 42A-1-9" in the second sentence of Subsection B and 


42A-1-13. Entries exempt. 


The provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978 avply only.to entries for suit- 
ability studies made outside of the exterior boundaries of any municipality. 


History: 1978 Comp., § 42A-1-11, enacted by Laws applicability of the Rules of Civil Procedure, as 42A-1-15 
1980, ch. 20, § 13; amended and recompiled as § 42A- NMSA 1978. 
1-18 by Laws 1981, ch. 125, § 9. The 1981 amendment substituted "Sections 42A-1-8 
Recompilations. — Laws 1981, ch, 125, § 11, re- through 42A-1-12" for "Sections 42A-1-6 through 42A-1- 
compiled former 42A-1-13 NMSA 1978, relating to the 10." 


42A-1-14. Notice. 


If notice of a hearing or any other matter pursuant to Sections 42A-1-3 through 42A-1-12 NMSA 
1978 is required, except for eneciBa notice requirements as otherwise provided, notice shall be 
given: ~ 

A. by mailing a copy hatedt at least ten days before the time set for the hearing or determina- 
tion of other matters by certified, registered or ordinary first class mail addressed to the person 
being notified; 

B. by service of a copy thereof at least ten days bofnne the time set for the hearing or asian 
mination of other matters upon the person being notified)in the manner provided by the ‘Rules of 
Civil Procedure for the District Courts for service of summons and complaint; or 

C. ifthe address or name of any person is not known and cannot be ascertained by reasonable 
diligence, by publishing a copy thereof at least once a week for two consecutive weeks, in a news- 
paper of general circulation in the county in which the hearing is to be held, the last publication of 
which is to-be at. least five days before the time set for the hearing. 


History: 1978 Comp., § 42A-1-12, enacted by Laws procedure" in Subsection B and deleted "in civil, actions" 


1980, ch. 20, § 14; amended and recompiled as § 42A- following "complaint" in Subsection B. 

1-14 by Laws 1981, ch. 125,§ 10. ~ 
Recompilations. — Laws 1981, ch. 125, § 12, recom: ’ _.; ANNOTATIONS 

piled former 42A-1-14.NMSA 1978, relating to the appli- Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 

cability of Article 1 of Chapter, 42A, as 42A-1-16 NMSA ur, 94 Eminent Domain $8478, 536 et seq,, 874. 

1978. ay. Permissible modes of service of notice of eminent do- 
Cross references. — For the Rules of Civil Procedure main proceedings, 89 A.L.R.2d 1404. 

fe ihe District Courts, see Rules 1-001 through 1-127 Inclusion or exclusion of first and last days in comput- 


ing the time for performance of an act or event, which 


The 1981 amendment substituted "Sections 42A-1-3 t take place a certain number of days-before a known 
through 42A-1-12" for "Sections 42A-1-1 through 42A-1- —fature date 98 A L.R.2d 1331. y 


10" in the introductory paragraph, substituted "Rules of -29A ‘0.3.8. Eminent Domain $$ 237 to 247. 
Civil Procedure for the District Courts" for "rules of civil Sate ots ch § 
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42A-1-15. Rules of civil procedure. 


CONDEMNATION PROCEEDINGS 


42A-1-17 


: Unless specifically provided to the contrary in the Eminent Domain Code, or unless inconsistent 
with its provisions, the Rules of Civil Procedure for the District Courts govern matters pursuant 


to that act. 


History: 1978 Comp., § 42A-1-13, enacted by Laws 
1980, ch. 20, § 15; amended and recompiled as § 42A- 
1-15 by Laws 1981, ch. 125, § 11. 

Cross references, — For the Rules of Civil Procedure 
for the District Courts, see Rules 1-001 through 1-127 
NMRA, 

The 1981 amendment substituted "the Eminent 
Domain Code" for "Sections 42A-1-1 through 42A-1-10 
NMSA 1978," "its" for "their" and "that act" for "such sec- 
tions" and inserted "for the District Courts." 


42A-1-16. Application. 


ANNOTATIONS © 


Application of rules of civil procedure. — Where 
the Eminent Domain Code is silent, the rules of civil 
procedure are applicable, unless application of the rules 
would be inconsistent with it. City of Sunland Park v, 
N.M. Pub. Reg. Comm'n, 2004-NMCA-024, 185 N.M. 148, 
85 P.3d 267, cert. denied, 2004-NMCERT-002, 135 N.M. 
169, 86 P.3d 47. 


A. The provisions of Sections 42A-1-3 through 42A-1-16 NMSA 1978 apply to all condemnation 
actions brought pursuant to the laws of New Mexico including those actions brought pursuant to 


Sections 42-2-1 through 42-2-24 NMSA 1978. 


B. The provisions of Sections 42A-1-3 through 42A-1-12 NMSA 1978 shall not affect the right 
of possession and occupancy provided for in Sections 42A-1-22 and 42-2-6 NMSA 1978. 


History: 1978 Comp., § 42A-1-14, enacted by Laws 
1980, ch. 20, § 16; amended and recompiled as § 42A- 
1-16 by Laws 1981, ch. 125, § 12. 

The 1981 amendment substituted "Sections 42A- 


42A-1-14" in Subsection A, substituted "Sections 42A-1-3 
through 42A-1-12" for "Sections 42A-1-1 through 42A-1- 
10" in Subsection B and substituted "42A-1-22" for "42A- 
1-19" in Subsection B. 


1-3 through 42A-1-16" for "Sections 42A-1-1 through 


42A-1-17. Petition; parties. 


A. Unless otherwise specifically provided by law, if property is sought to be appropriated for 
public use by a person authorized to acquire property pursuant to the laws of New Mexico, and 
the condemnor and the condemnee cannot agree to the transfer of the property or interest in ques- 
tion the condemnor may file a petition with the court of the county where the property or any part 
thereof lies; provided however, the petition shall not include any property which is not contiguous 
to property to be condemned in the county of the court's jurisdiction. 

B. The petition prescribed in Subsection A of this section shall include but not be limited to the 
following: 

(1) a designation ‘as plaintiff each person on whose behalf the property is sought to be 
taken; 
(2) astatement by the petitioner of its authority to bring the action; 

(3) a general description of the public purpose for which the property is being condemned; 
(4) astatement that the action is brought pursuant to and in compliance with the gate 
sions of the Eminent Domain Code; 

(5) an accurate surveyed description of the property to be condemned describing the prop- 
erty by metes and bounds or center line description tied at regular intervals to statutory corners 
or other monumented points incorporated in the petition with or without reference to maps or 
plats attached to the petition; the property of each condemnee to be condemned shall be described 
separately, and each tract under separate ownership shall be consecutively numbered for ease in 
identification; provided that interests of several owners in the same property may be described 
and numbered together; 

(6) the interest to be taken; 

(7) an allegation that the petitioner has been unable to Hevea with one or more of fhe de- 
fendants having an interest in a particular tract as to just compensation; 

(8) astatement of the amount offered as compensation for each tract affected; 
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(9) amap, plat or plan included or attached to the petition showing the improvement to be 
constructed and indicating the property of the condemnee to be condemned; and 

(10) unless an appraisal was prepared pursuant to Section 42A-1-5 NMSA 1978, a request 
for the appointment of three commissioners to assess the damages which the condemnees may 
severally sustain in consequence of the proposed taking. 

C. The petition may also include a prayer requesting that the court grant the condemnor the 
right of immediate possession as provided in Section 42A-1-22 NMSA 1978, and that the court 
hold a hearing concerning this matter within thirty days from the date of the filing of the petition. 

D. The petition shall name as defendants, and shall list their addresses, if known, all the par- 
ties who own or occupy the property or have any interest therein as may be ascertained by a 
search of the county records, and if any such parties are known to the petitioner to be minors or 
persons of unsound mind or suffering under any other legal disability, when no legal representa- 
tive, custodian or guardian appears in their behalf, the court shall on motion appoint a guardian 
ad litem to protect the interest of those under any legal disability. The following additional parties 
shall be named as defendants: . 

(1) if the record owner of the property sought to be condemned is deceased and there has 
been no recorded legal disposition of the property, the deceased and his known heirs shall be 
named as defendants, and, if the heirs are unknown to the petitioner, they shall be named and des- 
ignated as defendants under the style of "the unknown heirs of..............0..005 , deceased"; 

(2) ifthe estate of any such deceased person is in the process of being administered in any 
court of the state, the personal representative of such deceased person shall also be named as a 
defendant; ° 

_(8) if the property sought to be condemned is held in trust and the petitioner has knowl- 
edge of the trust, the trustee shall be named; and 

(4) where the name of the party holding title or any interest therein cannot be determined, 
such parties shall be designated as "unknown owners or claimants of the property involved." 


History: 1978 Comp., § 42A-1-17, enacted by Laws 
1981, ch. 125, § 13. 


ANNOTATIONS 


Ownership interest required for standing. — Only 
persons with an ownership interest capable of being taken 
or damaged would appear to have standing to raise is- 
sues about the basic features of such an action, such as 


42A-1-18. Notice of condemnation. 


the authority of the condemnor to proceed, the identity of 
the fact finder, and the description of the property or of 
its value, City of Sunland Park v. Santa Teresa Servs. Co,, 
20038-NMCA-106, 134 N.M. 243, 75 P.3d 843, cert. denied, 
134 N.M. 179, 74 P.3d 1071. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 27 Am. 
Jur. 2d Eminent Domain §§ 511 et seq., 888. 

29A C.J.8. Eminent Domain §§ 229 to 231, 288. 


A. Upon filing a petition in condemnation in the district court, the clerk shall issue and give 


notice of condemnation which shall contain: 


(1) acopy of the petition and the appraisal, if one was prepared pursuant to Section 42A- 


1-5 NMSA 1978; 
(2) the title of the action; 


(3) the name or designation of the court and county in which the action is brought as well 


as the cause number; 


(4) a direction that the condemnee appear and answer to the petition within thirty days 
after service of notice, and a statement that unless the condemnee appears and answers, the peti- 
tioner will apply to the court for the relief demanded in the petition; 

(5) thename and address of the petitioner's attorney shall appear on every notice; and 

(6) a general statement of the nature of the action and a general description of the prop- 


erty involved in the action. 


B. Ifthe condemnor in his petition requests an order for immediate possession, notice of such 
request shall be incorporated in the notice provided for pursuant to Subsection A of this section. 

C. Ifan appraisal has been prepared pursuant to Section 42A-1-5 NMSA 1978, the condemnor 
shall file a copy of it at the time the petition is filed and shall deposit with the clerk of the court the 
amount determined by the appraisers pursuant to Section 42A-1-5 NMSA 1978. The deposit shall 
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be managed pursuant to satis provisions of inireeonegine E through G of Section 42A-1-19 bs 
1978. 


History: 1978 Comp., § 42A-1-18, enacted by Laws plat as constituting taking of property for public use with- 


1981, ch. 125, § 14. . out compensation, 11 A.L.R.2d 524. 
29A C.J.S. Eminent Domain 8§ 220, 237 to 247, 248 to 
ANNOTATIONS 266. 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Condi- 
tions imposed to approval of proposed subdivision map or 


42A-1-19. Appointment of commissioners; assessment of damages; 
payment. 


A. If appraisers have not been appointed pursuant to Section 42A-1-5 NMSA 1978 and if the 
court is satisfied that proper notice of the petition has been given, it shall appoint up to three dis- 
interested commissioners who are residents of the county in which the property or a part thereof 
is situated and who are familiar with the property values in the area of the proposed taking. The 
commissioners shall assess the damages which the condemnees may severally sustain by reason 
of the proposed taking and make a report to the clerk of the court within thirty days, unless ex- 
tended by the court for good cause shown, setting forth the amount of the damages, The clerk of 
the court shall file the report prepared by the commissioners. Should more than one condemnee be 
included in the petition, the commissioners shall state the damages allowed each condemnee sepa- 
rately, together with a specific description of the property for which such damages are assessed. 

B. Any number of condemnees may be joined in one petition, and the damages to each tract of 
land shall be separately assessed by the commissioners. 

C. The condemnor shall pay to the clerk the amount assessed pursuant to Subsection A of this 
section. 

D. Upon the failure by the condemnor to pay the assessment, the court may, upon motion and 
notice by the party entitled to damages, enforce payment by execution. 

EK. By motion before entry of judgment, the condemnee may apply to the court to withdraw 
an amount not to exceed sixty-six and two-thirds percent of the amount deposited pursuant to 
Subsection C of this section. The condemnee shall specify in his motion the property for which the 
deposit was made and the amount requested to be withdrawn. 

F. Acondemnee who withdraws funds pursuant to Subsection E of this section waives all objec- 
tions and defenses to the condemnation action, except for any claim to greater compensation. 

G. The court shall direct that the funds deposited pursuant to Subsection C of this section and 
not withdrawn pursuant to the provisions of Subsection E of this section be invested by the clerk 
of the court in federal securities or in federally insured interest-bearing accounts in financial in- 
stitutions located within the judicial district. All income from such investment shall accrue to the 
benefit of the condemnee. No funds in excess of the applicable dollar insurance maximum shall be 
deposited in any institution. The type of investment and maturity date of the deposit or securities 
shall be approved by the condemnee, If there is more than one condemnee and they.are unable to 
agree on the type of investment or maturity date, the court shall invest the deposit in the type of 
such investment which earns the highest interest rate, provided such deposit or investment shall 
mature in not more than one hundred eighty-five days. 


History: 1978 Comp., § 42A-1-19, enacted by Laws _ of awards in eminent domain, but these warrants were 
1981, ch. 125, § 15. “not delivered to or endorsed by condemnees and funds 
that were deposited with clerk remained in hands of clerk, 


ANN OTATIONS condemnees had not. received benefit from judgment and 
Landowner is not entitled to compensation for were not barred from appealing judgment. AT & T Co. v. 
loss of business resulting to him because of opening Walker, 1967-NMSC-049, 77 N.M. 755, 427 P.2d 267. 
up of a more convenient route whereby traffic is diverted -—~-—- Proceedings initiated by filing petition continue 
from his door since there is no vested right in the ‘flow through appeal. — In condemnation proceedings, the 
of public travel. Board of Cnty.°Comm'rs-v. Slaughter, . proceedings initiated by filing petition in district court 
1945-NMSC-019, 49.N.M. 141, 158 P.2d 859. , _ for appointment of commissioners, continued through the 
Warrants for amount of award. — Where thé clerk appellate proceedings in the district court, and did not 
issued warrants to attorneys for condemnees for amounts terminate with the confirmation of the commissioners’ 


110 


©,2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


42A-1-20 GENERAL PROVISIONS 42A-1-20 


report by the district court. State ex rel. Weltmer v. Taylor, Right of abutting owner to compensation for railroad in 
1938-NMSC-035, 42 N.M. 405, 79 P.2d 937. street under constitutional provision against damaging 

Final judgment confirms commissioners' report. property for public use without compensation, 22 A.L.R. 
— In condemnation proceeding by the state highway com- 145. 
mission [state transportation commission], the order con- Right of abutting owner to compensation for interfer- 
firming the commissioners' report in the final judgment ence with access by bridge or other structure in public 
fixing the damages for the properties taken. State ex rel. street or highway, 45 A.L.R. 584, 

State Hwy. Comm'n v. Marquez, 1960-NMSC-099, 67 N.M. Valuation at time of original wrongful entry by condem- 
353, 355 P.2d 287. nor or at time of subsequent initiation of condemnation 

Effect of irregularity on final judgment. — The proceedings, 2 A.L.R.3d 1038. 
failure of commissioners, appointed to appraise land con- Zoning factor in determination of damages in eminent 
demned, to include description and other details, is an ir- domain, 9 A.L.R.3d 291. 
regularity but does not authorize the vacation of a final Good will as element of damages for condemnation 
judgment awarding damages. Board of Cnty. Comm'rs v. of property on which private business is conducted, 81 
Wasson, 1933-NMSC-076, 37 N.M. 503, 24 P.2d 1098. A.L.R.3d 198, . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Eminent domain: unity or contiguity of separate prop- 
Jur. 2d Eminent Domain §§ 27 et seq., 268 et seq.; 27 Am. erties sufficient to allow damages for diminished value 
Jur. 2d Eminent Domain §§ 293, 459 et seq., 511 et seq., of parcel remaining after taking of other parcel, 59 
555, 704, 705, 709, 710, 822, 825, 826, 828. A.L.R.4th 308. 

Right to compensation for damages to land left outside Referee's failure to file report within time specified by 
of levee, 20 A.L.R. 302. statute, court order, or stipulation as terminating refer- 

Right. under constitutional provision against taking or ence, 71 A.L.R.4th 889. 
damaging, to recover in other than an eminent domain 29A C.J.S. Eminent Domain §§ 229 to 281, 286 to 338. 


proceeding, for consequential damages to property no part 
of which is taken, 20 A.L.R. 516. 


42A-1-20. Report; notice of filing; exceptions. 


A. Upon the filing of the report of the commissioners prepared pursuant to Section 42A-1-19 
NMSA 1978, the clerk of the court shall notify the attorneys of record for all of the parties to such 
proceeding who have entered appearances or, if not represented by attorney, all parties who have 
entered appearances at their respective post-office addresses of record, of the filing of the report. 

B. Failure to give notice as provided in this section or failure to receive the notice shall not 
operate to extend the time for filing the exceptions to the report of the commissioners. 

C. The report of the commissioners may be reviewed by the court in which the proceedings are 
had on written exceptions filed in the clerk's office by either or any party within thirty days after 
the time of the filing of the report in the clerk's office. The court shall either confirm the report or 
order a second appraisal either by the commissioners already appointed or by three other qualified 
commissioners to be appointed for that purpose. 


History: 1978 Comp., § 42A-1-20, enacted by Laws ruling thereon by district judge waived exceptor's statu- 
1981, ch. 125, § 16. tory right to disqualify the judge in that case. State ex rel. 
Welt . Taylor, 1938-NMSC-035, 42 N.M. 405,79 P.2d 

ANNOTATIONS popes ceria. 


Confirmation is essential before judgment can be 
entered and execution issued or possession of the prop- 
erty had. State ex rel. City of Albuquerque v. Johnson, 


Section gives district judge extensive power over 
report of the commissioners in condemnation proceed- 
ings, and the court may not only review the report of the 
commissioners upon written exceptions filed, but is autho- nied Oe pee “ dee 480, 116 0 9 de ld 
rized to make such orders as right and justice may require. Effect of appeal to district court for trial de novo. 


State ex rel. Davis v. District Court, 1960-NMSC- 071, 67 ~~ An appeal to the district court for a trial de novo is 
N.M. 215, 354 P.2d 145, not an appeal in the usual sense, but a notice of dissatis- 


Court may confirm report or order new appraise- faction with the award of compensation and damages by 
ment. — District court is without statutory authority, in the commissioners and a request for a new award to be 
passing upon exceptions to commissioners' report in con- made by a jury and the court. The trial de novo is not the 
demnation proceedings, to substitute its judgment on the beginning of a new action, but a continuation of the pro- 
question of damages for that of the commissioners, and its ceeding from the time of the filing of the original petition 
power is therefor limited to either confirming the report in condemnation. Transwestern Pipe Line Co. v. Yandell, 


; ; . C-173, 69 N.M. 448, 367 P.2d 938. 
or ordering a second appraisement. State ex rel. Weltmer v. 1961-NMS ; ; ‘ 
Taylor, 1938-NMSC-035, 42 N.M. 405, 19 P2d 937. Am. Jur. 2d, A.L.R. and C.J.S. references. a 27 . 


Order confirming report of commissioners be- Jur, 2d Eminent Domain §§ 511 et seq., 555, 704 et seq,, 
comes final unless an appeal is taken therefrom. Tran- 567 et seq., 736, 738. 


4 Protection of rights of mortgagee in eminent domain 
NM 448, a ie PARE NMEA? proceedings, 58 A.L.R. 1534, 110 A.L.R. 542, 154 A.L.R. 
UT.OF 


Submission of exceptions! effect on right to dis- 
qualify judge. — In condemnation proceedings, the sub- 
mission of exceptions to the commissioners' report for a 


Quotient condemnation report or award by commission- 
ers or the like, 39 A.L.R.2d 1208. 
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Propriety of court's consideration of ecological effects of 29A C.J.S. Eminent Domain 8§ van 815 to 328, 335, 371 
proposed project in determining right of condemnation, 47 to 374, 367, 419. 
A.L.R.3d 1267, ( 


42A-1-21. Trial. 


A. Within twenty days after the filing of the petition if an appraisal has been prepared pursu- 
ant to Section 42A-1-5 NMSA 1978 or after the final confirmation of the report of the commission- 
ers, a party may demand trial of any issues remaining in the cause. The’ cause shall be tried de 
novo, and unless waived, the parties shall be entitled to a trial by jury. 

B. If-no issues other than compensation are raised, the court shall render a final judgment 
awarding the property to the condemnor contingent upon payment of the awarded compensation 
to the condemnee. In all other cases, the court shall render final judgment upon decision of all con- 
tested questions of law and fact. 


History: 1978 Comp., § 42A-1-21, enacted by Laws Comm'n v. Marquez, 1960-NMSC-099, 67 N.M. 3538, 355 
1981, ch, 125, § 17. P.2d 287. 
ANNOTATIONS Confirmation of report essential for judgment 


and execution. — A confirmation of the commissioner's 
Jury trial. — Based upon the language of Section 42A- report by the court is essential before a judgment can be 


1-21 NMSA 1978 and the statute's history, the legislature entered and an execution issued, and orderly procedure 


intended to provide for a jury trial on the issues of public requires confirmation of the report. El Paso Elec. Co. v. 
use and necessity. Santa Fe S. Ry. v. Baucis Ltd. Liab. Co., Milkman, 1959-NMSC-103, 66 N.M. 335, 347 P.2d 1002, 


1998-NMCA-002, 124 N.M. 430, 952 P.2d 31. Notice of appeal from order and confirmation. 
Legislative intent. — It was not the intention of — The notice of appeal, from which a trial de novo in 
the territorial legislature to provide for an appeal un- the district court results, is from the said order and con- 
der the eminent domain statutes, in the sense that. it firmation. State ex rel, State Hwy. Comm'n.v, Marquez, 
should be a different cause. State ex rel. Weltmer v. Taylor, 1960-NMSC-099, 67 N.M. 353, 355 P.2d 287. : 
1938-NMSC-035, 42 N.M. 405, 79 P.2d 937. When order becomes final. — The order confirming 
Liberal construction in favor of trial de novo. — the report of the commissioners, where right of entry has 
This section should be construed liberally in favor of the been granted, becomes final 20 days thereafter, if notice of 
right to trial de novo by jury. El Paso Elec, Co. v. Milkman, appeal to the district court is not filed as provided by this 
1959-NMSC-103, 66 N.M. 335, 347 P.2d 1002. section, or waived by conduct of the parties. State ex rel. 
Trial de novo does not mean beginning of State Hwy, Comm'n v. Marquez, 1960-NMSC-099, 67 N.M. 


new action. Wells v. Arch Hurley Conservancy Dist., 353, 355 P2d 287, 


1976-NMCA-082, 89 N.M. 516, 554 P.2d 678. Jurisdiction of court not divested by failure to 
Trial de novo continuation of original condemna- file notice. — The failure to file a notice of appeal with 

tion petition. — This appeal to the district court for a the clerk of the district court does not divest it of the juris- 

trial de novo is, in effect, not an appeal in the usual sense, diction it obtained in the first place over the parties and 

but rather a notice of dissatisfaction with the award of the subject matter, but jurisdiction continues throughout 

compensation and damage by the commissioners and a the proceedings. State ex rel. Deering v. District Court, 

request for a new award to be made by a jury and the 1950-NMSC-045, 54 N.M. 292, 222 P.2d 609, 

court, and the trial de novo is not the beginning of a new Confirmed order not appealable to supreme court. 

action but a continuation of the proceeding from the time — In a condemnation case an order confirming the report 

of filing of the original petition in condemnation. Wells v. of appraisers (commissioners) is not appealable to the su- 

Arch’ Hurley Conservancy Dist., 1976-NMCA-082, 89 N.M. preme court. Public Serv. Co, v, Wolf, 1967-NMSC-170, 78 

516, 554 P.2d 678; Transwestern’ Pipe Line Co, v. Yandell, N.M, 221, 430 P.2d 379 (1967). 

1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. Law reviews. — For note and comment, "Manning y. 
Either party can secure trial de novo. — Eithér Mining and Minerals Division: Sovereign Immunity as a 

party to a condemnation proceeding can, as a matter of Bar Against Claims for Damages Brought under the U.S. 

right, secure a jury trial de novo. State ex rel. State Hwy. Constitution," see 37 N.M. L, Rey, 573 (2007). 

Comm'n v. Marquez, 1960-NMSC-099, 67 N.M. 353, 355 ewe, eH. ad Calor t hee ben ee aoe 

P.2d 287. : Jur. 2d Eminent Domain § 132 et seq.; 27 Am. Jur. 2d Emi- 
Denial of trial de novo. — Since it was held that the nent Domain §§ 636 et seq., 714 et seq. 

order confirming the commissioners' report in eminent do- Appeal relating to amount of condemnation award, 50 

main is the final judgment, unless appealed to the district A.L.R.2d 1386, 

court, denial of a trial de novo does not amount to a de- Right to jury, 77 A.L.R.2d 548. 

fault judgment against the state. State ex rel. State Hwy. Payment or deposit of award in court as affecting con 


demnor's right to appeal, 40 A.L.R.3d 203. 
29A C.J.S, Eminent Domain §§ 367, 369, 411.— 


42A-1-22. Order of immediate possession prior to judgment. 


A. At the time of filing the petition, the condemnor may apply to the court for an order ford im- 
mediate possession of the property proposed to be taken. 


HY 
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B. Upon filing the petition, the court shall set a time for hearing within thirty days “te the filing, 
and notice shall be given as provided in Section 42A-1-18 NMSA 1978. 

C. At the hearing, the court shall make an order authorizing the condemnor to take immediate 
possession of the property if it finds that the use for which the property sought to be  eihth eat is 
a public use and that immediate possession is necessary. 

D... If the order 'is:granted pursuant to‘Subsection C of this section and no offer was made pur: 
suant to Section 42A-1-5 NMSA 1978, the court shall require the condemnor to deposit with the 
court an amount established by it. Money from the deposit may be invested and disbursed as pro- 
vided in Subsections E through:G of Section 42A-1-19 NMSA‘1978. Upon final confirmation of the 
report of the commissioners, the deposit made pursuant to this subsection shall be adjusted to re- 
flect that report. The adjustment, however, shall not require the condemnee to refund any amount 
withdrawn pursuant to Subsection E of Section 42A-1-19 NMSA 1978, but any amount withdrawn 
shall be credited against the total amount awarded pursuant to Section 42A-1-24 NMSA 1978. 

_E.. The order for immediate possession shall describe the property to which the condemnor is 
authorized to take possession. The description may be by reference to the petition. The order shall 


also state the date at which the condemnor is authorized to take possession of the property. 


History: 1978 Comp., § 42A-1-22, enacted by Laws 
1981, ch. 125, § 18... 


ANNOTATIONS 


Use of a natural gas pipeline was a "public use" 
as required for condemnation under the Eminent Domain 
Code. Kennedy v. Yates Petroleum Corp., 1986-NMSC-064, 
104 N.M., 596, 725 P.2d 572. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Eminent Domain §8§ 155, 156; 918 et seq.; 27 Am. 
Jur, 2d Eminent Domain §§ 519 et seq., 854 et seq. 

Provision for taking or retaining possession pending ap- 


Condemnation proceedings as affecting insurable inter- 
est of property owner, 29 A.L.R.2d'888: 

Who, ‘as between condemnor and condemnee, bears 
risk of loss or destruction of property occurring after com- 
mencement but before completion of eminent domain pro- 
ceedings, 89 A.L.R.2d 1076. 

Injunction against exercise of power of eminent domain, 
93 A.L.R.2d 465. 

Right to enter land for preliminary survey or examina- 
tion, 29 A.L.R.3d 1104, 

290A C.J.S. Eminent Domain 8§ 172 to 177, 188, 212, 


267, 348, 387 to 390, 401, 413, 419. 
peal in condemnation proceeding, 55 A.L.R. 201. 


42A-1-23. Possession; no effect on other rights. 


. By taking possession pursuant to the provisions of Section 42A-1-22 NMSA 1978, the condem- 
nor does not waive the right to appeal from the judgment, the right to abandon or the right to 
request a new trial. 


History: 1978 Comp., § 42A-1-23, ented by Laws 
1981, ch. 125, § 19. 


42A-1-24. Determination of compensation and damages; interest. 


A. For the purposes of assessing compensation and damages, the right thereto shall be deemed 
to have accrued as of the date the petition is filed, and actual value on that date shall be the mea- 
sure of compensation for all property taken, and also the basis of damages for property not taken 
but injuriously affected in cases where such damages are legally recoverable; the amount of the 
award shall be determined from the evidence and not be limited to any amount alleged in the peti- 
tion or set forth in the answer. _ 

_B.. Whenever just.compensation shall be ascertained and awarded in such proceeding and es- 
tablished by judgment, the judgment shall include as a part of the just compensation awarded in- 
terest at the rate of ten percent a year upon the unpaid portion of the compensation awarded from 
the date the petition is filed to the date of payment or the date when the proceedings are finally 
abandoned. The judgment shall not include interest upon the amount represented by funds depos- 
ited by the condemnor pursuant to the provisions of Sections 42A-1-19 and 42A-1-22 NMSA 1978. 

C.. The court shall have the power to direct the payment of delinquent taxes, special assess- 
ments and rental or other charges owed out of the amount determined to be just compensation and 
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to make orders as the court deems necessary with respect to encumbrances, liens, rents, insurance 
and other just and equitable charges. 

D, The judgment shall credit against the total amount awarded to the een any fay: 
ments or deposits paid over to him made before the date of entry of judgment by the condemnor 
as compensation for the property taken, including any funds which the condemnee withdrew from 
the amount deposited by the condemnor pursuant to the provisions of Section 42A-1-19 or 42A-1- 
22 NMSA 1978. 

E. Ifthe amount to be credited against the award under Subsection D of this Kocuiont exceeds 
the total amount awarded, the court. shall require that the condemnee pay the excess to the con- 
demnor. 

F. The price paid for similar property by one dthér than the carried may be considered on 
the question of the value of the property condemned or damaged if there is a finding that there 
have been no material changes in conditions between the date of the prior sale and the date of tak- 
ing, that the prior sale was made in a free and open market and that the property is sufficiently 
similar in the relevant market with respect to situation, usability, improvements and other char- 
acteristics. 


History: 1978 Comp., § 42A-1-24, enacted by Laws while, in particular cases, the condemnee might fare bet- 
1981, ch. 125, § 20; 2001, ch. 10, § 1; 2001, ch. 320, § 1. ter or worse under this than under another possible rule, 
The 2001 amendment, effective June 15, 2001, substi- the condemnee may not complain when, because of mar- 
tuted "the rate of ten percent" for the "rate of eight per- ket fluctuations, the compensation fixed by this rule is less 
cent" in Subsection B. than the market value at some other time during the con- 
Laws 2001, ch. 10, § 1 and Laws 2001, ch. 320, § 1, both demnation proceedings, Nor is the situation altered when 
effective June 15, 2001, enacted identical amendments to the condemnor is permitted to go into possession prior 
this section. The section was set out as amended by Laws to the date as of which compensation is fixed, since the 
2001, ch. 320, § 1. See 12-1-8 NMSA 1978. market value on that date is unaffected by the identity of 
the party in possession. State ex rel. State Hwy. Comm'n v. 

ANNOTATIONS Chavez, 1966-NMSC-222, 77 N.M. 104, 419 P-2d 759. 
I. GENERAL CONSIDERATION. Date for fixing compensation. — The legislature's 
Il. COMPENSABLE DAMAGES. selection of the date of filing of the condemnation petition 
Ill. MEASURE OF DAMAGES. as the valuation date is impermissible because there has 
IV. PROOF OF DAMAGES. been no vesting of title in the condemnor on that date. The 
date the preliminary order of entry becomes effective is 
I. GENERAL CONSIDERATION. the proper date to use in assessing the value of the prop- 


"Taki f airs Ta.) 1 erty and in fixing the compensation to which the owner is 
aking of property’ in constitutional sense. constitutionally entitled. County of Dona Ana ex rel. Bd. of 
— Constitutional rights rest on substance, not on form; Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 116.N.M. 778 
therefore, liability to pay compensation is not to be evaded 867 P2d 1160. Pat ; a 
by leaving title in the owner while depriving him of the Effect of subsequent higher land sales on dam- 
beneficial use of the property. When interference with ages. — Landowner was damaged by the taking even 
the use of property by its owner consists of actual entry though the value of the land after the date the condem- 
upon land and its devotion to public use for more than nation action was filed was higher than the value of the 
a momentary period, there is a taking of property in the land on the date when compensation was assessed, City 
constitutional sense, whether there has been any formal of Albuquerque v. Chapman, 1966-NMSC-212, 77 N.M. 86 
condemnation or not. City of Albuquerque v. Chapman, 419 P2d 460. : ‘ peoe 
1966-NMSC-212, 77 N.M. 86, 419 P.2d 460. Effect of stipulation as to future damages. — 
Taking is complete where entry is made upon Where there is no conflict between the parties hereto as to 
property by condemnor and act committed which the future damages stipulated to, of which the trial court 
indicates an intent to appropriate the property. City of Al- had notice, the judgment should conform to the strict 
ESR UCP al de aN ag torte Danes wording of the stipulation. Transwestern Pipe Line Co. v. 
i Als Tb bee: Yandell, 1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. 
Having taken. property, municipality cannot Effect of voluntary abandonment by nonuse on 
avoid Payment therefor on the basis that if it had not underlying fee. — Where the public use of the street 
taken" the property, it could have required a gift of the surface continues, the authorities generally agree that the 
property as a condition for use of the remainder of the possibility of voluntary abandonment by nonuse is so re- 
tract at some future time. City of Albuquerque v, Chap- mote and improbable that the underlying fee has no sub- 
man, 1966-NMSC-212, 77 N.M. 86, 419 P.2d 460. stantial value in a condemnation proceeding. State ex rel, 
Taking not necessary for compensation, if conse- State Hwy. Comm'n v. Myers 1963-NMSC-117, 72 N.M, 
quential damages. — In order for an owner to be en- 319, 388 P.2d 274. , 
titled to compensation, a taking is not required. It is suf; Price for abutting lots includes value of underly- 
ficient if there are consequential damages. Board of Cnty. ing, abutting fees. — In the absence of a special value, 
Bae v. Harris, 1961-NMSC-165, 69 N.M. 315, 366 the price fixed for the abutting lots taken in condemna- 
“Eff 7 (lagialasunsla fai ’ f tion includes any value of the underlying abutting fee in 
ect of legislature's fixing time for assessment the streets and alleys carried with condemnation of such 
of market value. — The legislature may establish some abutting lots. State ex rel. State Hwy. Comm'n v. Myers, 


convenient time, as of which the value of the property will 1963-NMSC-117, 72 N.M. 319, 383 P.2d 274 
be assessed and the amount of compensation fixed, and : ever , : 
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Interest from time owner's possession invaded. 
— The owner of land taken in condemnation proceed- 
ings should have interest from the time his possession 
is invaded, either with or without an order of the court. 
State ex rel. State Hwy. Comm'n v. Peace Found., Inc., 
1968-NMSC-173, 79 N.M. 576, 446 P.2d 443. 

When immediate possession is granted to con- 
demnor, however, the condemnee is deprived of the use of 
his property between the date of such entry and the date 
when the compensation is paid to him. He would there- 
fore be entitled to interest on the amount of the award 
from the date of entry by the condemnor. State ex rel. State 
Hwy. Comm'n v, Chavez, 1966-NMSC-222, 77 N.M, 104, 
419 P.2d 759. fe 

Suspension of interest from date of continuance 
is error. — The allowing of interest from the date the 
petition is filed is essential to just compensation and 
the trial court erred by suspending interest from date 
of continuance until jury verdict. State ex rel. State Hwy, 
Comm'n v. Peace Found., Inc., 1968-NMSC-173, 79 N.M. 
576, 446 P.2d 443. . 

Railroad improvements not fixtures. — The rail- 
road improvements put upon lands included in a coal 
entry, previous to condemnation proceedings, even when 
the entry is a wilful and violent trespass, do not become a 
fixture of the land, and are not to be taken into consider- 
ation in estimating compensation. Atchison, T. & SF. Ry. v. 
Richter, 1915-NMSC-008, 20 N.M, 278, 148 P. 478. 

Parties with debt claims against the property 
owner, whether unsecured or recorded, could not mean- 
ingfully participate in condemnation proceedings as "con- 
demnees". Rather, parties with such claims must rely for 
relief on the allocation proceedings conducted under Sub- 
section C of this section. City of Sunland Park v. Santa 
Teresa Servs. Co,, 2003-NMCA-106, 134 N.M. 243, 75 P.3d 
843, cert. denied, 134 N.M. 179, 74 P.3d 1071. 


Il, COMPENSABLE DAMAGES. 


Lost profits for temporary physical taking. — In 
an. inverse condemnation proceeding for a temporary 
physical taking, lost profits may be recovered when they 
are the best measure of damages of the value of the lost 
use and enjoyment of condemned land. Primetime Hos- 
pitality, Inc. v City of Albuquerque, 2009-NMSC-011, 146 
N.M. 1,206 P.3d 112, rev'g 2007-NMCA-129, 142 N.M. 
663, 168 P.3d 1087. 

Where the landowner had begun constructing a hotel 
when the landowner accidentally ruptured an encroach- 
ing municipal waterline; the opening of the hotel was 
delayed, lost business damages were the only measure of 
the loss of use and possession of the property during the 
temporary taking; and lost profits injuries were directly 
caused by the encroaching waterline, lost profits for the 
period of time during which the opening of the hotel was 
delayed was the best. evidence of the value of the prop- 
erty taken. Primetime Hospitality, Inc. v City of Albu- 
querque, 2009-NMSC-011, 146 N.M»1, 206 P.3d 112, rev'g 
2007-NMCA-129, 142 N.M. 663, 168 P.3d 1087. 

Excess construction costs for temporary physical 
taking. — In an inverse condemnation proceeding for a 
temporary physical taking, construction costs that area 
direct result of the taking and that are necessary to put 
the landowner in the position the landowner would have 
been had no taking occurred are compensable. Primetime 
Hospitality, Inc. v City of Albuquerque, 2009-NMSC-011, 
146 N.M. 1; 206 P.3d 112, rev'g 2007-NMCA-129, 142 N.M. 
663, 168 P.3d 1087. 

Where the landowner had begun constructing a hotel 
when the landowner accidentally ruptured an encroach- 
ing municipal waterline; the landowner incurred ad- 
ditional construction costs to repair water damage and 
to construct a buttress wall to permit construction to 
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proceed, the expenses were a direct result of the munici- 
pality's temporary physical taking of the property and are 
compensable. Primetime Hospitality, Inc. v City of Albu- 
querque, 2009-NMSC-011, 146 N.M. 1, 206 P.8d 112, rev'g 
2007-NMCA-129, 142 N.M. 663, 168 P.3d 1087, 

Loss of growing crops. — Where an existing crop is 
a condition that a willing, unobligated buyer would con- 
sider in arriving at a price for the property, crop damages 
may be included in a condemnation award as special or 
consequential damages. El Paso Elec. Co. v. Pinkerton, 
1981-NMSC-039, 96 N.M. 473, 632. P.2d 350. 

Lessees' right to compensation just as fixed as 
owner. — Appellant lessees' right to compensation is just 
as fixed and complete as is the right of the owner of prop- 
erty which had been condemned and the property actually 
entered. The rights of appellants are in no way altered af- 
ter the date of notice by the fact that they continued. to 
enjoy free access even though the enjoyment was in viola- 
tion of the court order for which they could have been held 
in contempt. State ex rel. State Hwy. Comm'n v. Chavez, 
1966-NMSC-222, 77 N.M. 104, 419 P.2d 759. 

Existence of compensable damages factual ques- 
tion. — The line between noncompensable damage 
through an exercise of the police power, and damage for 
which payment must be made for a taking under eminent 
domain is one not easily drawn, and the supreme court 
has not attempted to state.a rule of universal applica- 
tion, but will decide each case as it arises. Board of Cnty. 
Comm'rs v. Harris, 1961-NMSC-165, 69 N.M. 315, 366 
P.2d 710. 

Right to access compensable. — The right to ac- 
cess is a property right, and the same may not be taken 
or damaged without the payment of compensation. State 
ex rel. State Hwy. Comm'n v. Chavez, 1966-NMSC-222, 77 
N.M. 104, 419 P.2d 759. 

Grade change not compensable, unless material. 
— It is not every change of grade which would be compen- 
sable. It must be a material change, and one which causes 
consequential: damage. Injury which is the result of the 
proper imposition of regulations under the police power 
is not compensable. Board of Cnty. Comm'rs v. Harris, 
1961-NMSC-165, 69 N.M. 315, 366 P.2d 710. 

Loss based on unfounded fears. — In a partial con- 
demnation action, a property owner is entitled to receive 
as compensation the diminution in value of the remain- 
der of the property caused by public perception of the use 
to which the condemned property will be put. Under this 
view, compensation is awarded for loss of market value 
even if the loss is based on fears not founded on objective 
standards. City of Santa Fe v. Komis, 1992-NMSC-051, 
114 N.M. 659, 845 P.2d 753. 


III, MEASURE OF DAMAGES, 


Deduction for a contribution in aid of construc- 
tion. — The amount previously paid as a contribution in 
aid of construction of property by a condemnor to a con- 
demnee in a condemnation action of the same property 
may not be deducted from the fair market value of the 
property that the condemnor owes the condemnee as com- 
pensation for the taking. Moriarty School Dist. Bd. of Edu- 
cation v. Thunder Mtn. Water Co., 2007-NMSC-031, 141 
N.M. 824, 161 P.3d 869. 

Credit for contribution in aid of construction.— 
The contribution in aid of construction that a school dis- 
trict paid a regulated public utility for a water line exten- 
sion to receive water service cannot be credited against 
the amount awarded to the utility in an action by the 
school district to acquire the water line extension by emi- 
nent domain. Moriarty Mun. Sch. Dist. v. Thunder Moun- 
tain Water Co,, 2006-NMCA-135, 140 N.M. 612, 145 P.3d 
92, cert. granted, 2006-NMCERT-010, 140 N.M. 674 146 
P.3d 809, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


42A-1-24 


Method of calculating damages. — In arriving at 
the proper amount of compensation to be allowed in con- 
demnation proceedings, the correct measure of damages is 
the difference in the value of the property immediately be- 
fore the taking and the value of the property immediately 
after the taking, the owner being entitled to the difference 
in these sums, in addition to a recovery for the various ele- 
ments of damage to the remaining land not taken but in- 
juriously affected. Transwestern Pipe Line Co) v. Yandell, 
1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. 

Damages recoverable cannot exceed value of land 
taken. — Where no testimony: concerning compensable 
elements of damage were pointed out to the court except 
the value of the land taken, the damages recoverable 
could not exceed the value of the land taken. State ex rel. 
State Hwy. Comm'n v, Brock, 1968-NMSC-165, 80 N.M. 80, 
451 P.2d 984. 

Before and after act — The so-called before and af- 
ter rule, whereby the owner of property is entitled to re- 
cover ds compensation the amount the fair market value 
of his property is depreciated ‘by the taking is applicable 
where damage to property results from a change in grade. 
Board of Cnty. Comm'rs v, Harris, 1961-NMSC-165, 69 
NM. 315, 366 P.2d 710. 

Unity rule. — The unity rule is applied to ascertain 
whether two or more parcels of property constitute a sin- 
gle larger tract for the purpose of calculating the fair mar- 
ket value of the property taken or the severance damages 
to the remaining land that is not subject to condemnation. 
To apply the unity rule, generally the following three facts 
should be present: physical contiguity, unity of use, and 
unity of ownership. The combined presence of all three 
factors, however, is not a prerequisite to the rule's applica- 
tion. Yates Petroleum Corp. v. Kennedy, 1989-NMSC-039, 
108 N.M. 564, 775 P.2d 1281. 

Both benefits and detriments considered. — In ap- 

plying the before and after rule, the court must. consider 
both benefits and detriments to the:property by reason 
of the taking of the land. Board of Trustees v. Spencer, 
1965-NMSC-159, 75 N.M. 636, 409 P.2d 269. 
» Fair market value. — Fair market value, which in- 
cludes in its determination all relative elements of injury 
and benefit received by the landowner, is theoretically 
what a willing seller would take and a willing buyer offer; 
but as a willing seller is usually lacking in condemnation 
cases, the court has a special responsibility for seeing that 
the seller receives what is honestly due him, as well as for 
making sure that. under the pressure of compulsion the 
seller does not gouge the public for more than his prop- 
erty is reasonably worth. Board of Comm'rs v. Gardner, 
1953-NMSC-047, 57 N.M. 478, 260 P.2d 682. 

Value determined by highest and best use. — 
When evaluating the worth of property in eminent do- 
main proceedings one should consider the entire prop- 
erty worth in the market before the taking, considering 
not merely the uses to which it was applied at the time 
of condemnation but the highest and best uses for which 
it was adaptable. City of Albuquerque v. Chapman, 
1966-NMSC-034, 76 N.M. 162, 413 P.2d 204; City of Clovis 
v. Ware, 1981- NMSC- 076, 96 NM. 479, 632 P2d 356. 

The value of the property is determined by considering 
not merely the uses to which it was applied at the time of 
condemnation, but the highest.and best uses to which it 
could be put. Determination of the highest and best use 
should be made with regard to the existing business or 
wants of the community, or such as may be reasonably 
expected in the immediate future, City of Albuquerque v. 
PCA-Albuquerque #19, 1993-NMCA-043, 115 N.M. 739, 
858 P.2d 406, 

Value not in accordance with condemnor's value, 
— It has long been established that the value of the prop- 
erty taken by eminent domain is not appraised in accor- 
dance with any special value to the condemnor. Board of 
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Cnty, Comm'rs v. Vargas; 1966-NMSC-106,:76 N.M. 369, 
415 P.2d 57.) 

Determination of improper award. — Where the 
awards in condemnation proceeding are far below and 
outside the bounds of the testimony of any witness, they 
are improper, AT & T Co. v. vient 1967- NMSC-049, 77 
N.M. 755, 427 P.2d 267. 


IV. PROOF OF DAMAGES, | 


Expert must know property values in vicinity. — 
Because the expert in a condemnation case lacked knowl- 
edge of property values in the vicinity of the condemned 


‘property, he was not qualified to express an opinion quan- 


tifying the decrease in value of the property in either 
actual dollar or percentage terms. City of Albuquerque v. 
PCA-Albuquerque #19, 1993-NMCA-043, 115 N.M. 739, 
858 P.2d 406. 

Opinions by real estate appraisers on before and 
after market values must be considered in connection 
with related facts on which they are based, and a satisfac- 
tory explanation must be given as to how the witness ar- 
rived at his conclusion, City of Albuquerque v. Chapman, 
1966-NMSC-034, 76'N.M. 162, 418 P.2d 204; City of Al- 
buquerque v. Chapman, 1966-NMSC- 212,77 NM. 86, 419 
P.2d 460. 

Owner of realty competent to testify as to value. 
— As owner of real property is presumed to have special 
knowledge as to its value by reason of ownership and is 
therefor competent to testify to value. City of Albuquerque 
v. Ackerman, 1971-NMSC-032, 82 N.M. 360, 482 P.2d 63. 

Admissibility of evidence of other sales within 
court's discretion. — A trial judge is granted a wide 
discretion in determining the admissibility of evidence of 
other sales, taking into consideration, among other things, 
whether the price paid was sufficiently voluntary to be a 
reasonable index of value. State ex rel. State Hwy. Comm'n 
v. Bassett, 1970-NMSC-051, 81 N.M..845, 467 P.2d 11. 

The rule is well established that the decision of the 
question whether or not conditions surrounding another 
tract of land or the sale thereof are sufficiently similar to 
the circumstances of the pending case and the land in- 
volved therein so that evidence as to the sale »price may 
be admitted to prove the value of the land in controversy 
rests largely within the discretion of the trial court. State 
ex rel. State Hwy, Comm'n v. Bassett, 1970-NMSC- 051, 81 
N.M. 3465, 467 P.2d 11. 

Exclusion of evidence of other sales. — If the trial 
court, in its discretion, determined that the prices paid to 
other landowners were not reasonable estimates. of the 
value of the land in this case, or that the owners settled 
for less than the land might have brought on the open 
market in order to avoid litigation, the supreme court will 
not rule that the trial court abused its discretion in ex- 
cluding the evidence. Transwestern Pipe Line Co. v. Yan- 
dell, 1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. 

Proof of specific offers of purchase is not admis- 
sible to establish reasonable! value in condemnation 
proceedings. Middle Rio Grande Conservancy Dist. v. 
Crabtree, 1961-NMSC-134, 69 N.M. 197, 365 P.2d 442. 

Assessed value not evidence of value. — By itself, 
the assessed value of property is not competent direct evi- 
dence of value for purposes other than taxation. El Paso 
Elec, Co. v. Landers, 1970-NMSC-001, 82:N.M. 265, 479 
P.2d 769. 

Jury permitted to use knowledge gained: by view 
of land. — The jury is permitted under the law to use 
their knowledge gained by a view of the land in ques- 
tion, not only to interpret' the evidence offered in the 
case, but also as independent evidence of the facts as 


_these appeared: to them individually on the view. Board 
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Law reviews. — For note, "Property Owners in Con- 
demnation Actions May Receive Compensation for Dimi- 
nution in Value to Their Property Caused by Public Per- 
ception: City of Santa Fe v. Komis," see 24 N.M.L. Rev. 535 
(1994). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 26'Am. 
Jur. 2d Eminent Domain §§ 136 et seq., 168 et seq., 183, 
184; 27 Am, Jur. 2d Eminent Domain §§ 257, 258, 294, 295, 
297, 304, 305, SP 474, 475, 476, 477, 605, 608, 822, 825, 
826, 828. 

Admissibility, in eminent domain proceeding, of evi- 
dence as to price paid for condemned real property during 
pendency of the proceeding, 55 A.L.R.2d 781. 

Fire risk or hazard as element of damages in condemna- 
tion proceedings, 63 A.L.R.2d 313. 

‘Cost to property owner of moving personal property as 
element of damages or compensation, 69 A.L.R.2d 1453. 

Right to open and close argument in trial of condemna- 
tion proceedings, 73 A.L.R.2d 618. 

Counsel's use, in trial of condemnation proceeding, of 
chart, diagram or blackboard, not introduced in evidence, 
relating to damages or the value of the property con- 
demned, 80 A.L.R.2d 1270. 

Bad reputation of condemned property derived from its 
illegal use for gambling, prostitution, or the like, as factor 
decreasing compensation or damages, 87 A.L.R.2d 1156. 

Mandamus to compel ascertainment of compensation 
for property taken or for injuries inflicted under the power 
of eminent domain, 91 A.L.R.2d 991. 

Changes in purchasing power of money as affecting 
compensation, 92 A.L.R.2d 772, 

Depreciation in value, from project for which land is 
condemned, as a factor in fixing compensation, 5 A.L.R.3d 
901. 44 
How to obtain jury trial in eminent domain: waiver, 12 
A.L.R.3d 7. 

Propriety and effect, in eminent domain proceeding, of 
argument or evidence as to landowner's unwillingness to 
sell property, 17 A.L.R.3d 1449. 

Propriety and effect, in eminent domain proceeding, of 
argument or evidence as to source of funds to pay for prop- 
erty, 19 A.L.R.3d 694. 

Propriety and effect, in eminent domain proceeding, of 
instruction to the jury as to landowner's: unwillingness to 
sell property, 20.A.L.R.3d 1081. 

Charging landowner with rent or use value of land 
where he remains in possession after condemnation, 20 
A.L.R.3d 1164. 

Propriety and effect of argument or evidence as to fi- 
nancial status of parties in eminent domain proceeding, 
21 A.L.R.3d 936. 

Admissibility, on issue of value of condemned real prop- 
erty, of rental value of other real property, 23 A.L.R.38d 
724. 

Admissibility of photographs or models of property con- 
demned, 23 A.L.R.3d 825. 
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Admissibility of evidence of proposed or possible subdi- 
vision or platting of condemned land on issue of value in 
eminent domain proceedings, 26 A.L,R.3d 780. 

Good will or "going concern" value as element of lessee's 
compensation for taking leasehold in eminent domain, 58 
A.L.R.3d 566. 

Liability of condemnor in eminent domain proceedings 
for fees of expert witnesses who testified for property 
owner, 68 A.L.R.3d 546. 

Unsightliness of powerline or other wire, or related 
structure, as element or damages is easement condemna- 
tion proceeding, 97 A.L.R.3d 587. 

Recovery of value of improvements made with know]- 
edge of impending condemnation, 98 A.L.R.3d 504. 

Assemblage or plottage as factor affecting value in emi- 
nent domain proceedings, 8 A.L.R.4th 1202. 

Eminent domain: measure and elements of lessee's 
compensation for condemnor's taking or damaging of 
leasehold, 17 A.L.R.4th 337. 

Fear of powerline, gas or oil pipeline, or related struc- 
ture as element of damages in easement condemnation 
proceeding, 23 A.L.R.4th 631. 

Unaccepted offer for purchase of real property as evi- 
dence of its value, 25 A.L.R.4th 571. 

Unaccepted offer to sell or buy comparable real property 
as evidence of value of property in issue, 25 A-L.R.4th 615. 

Eminent domain: compensability of loss of view from 
owner's property - state cases, 25 A.L.R.4th 671. 

Unaccepted offer to sell or listing of real property as evi- 
dence of its value, 25 A.L.R.4th 983. 

Eminent domain: measure and elements of damages or 
compensation for condemnation of public transportation 
system, 35 A.L.R.4th 1263. 

Admissibility of testimony of expert, as to basis of his 
opinion, to matters-otherwise excludible as hearsay - state 
cases, 89 A.L.R.4th 456. 

Eminent domain: compensability of loss of visibility of 
owner's property, 7 A.L.R.5th 113. 

Excessiveness or adequacy of attorneys’ fees in matters 
involving real estate - modern cases, 10 A.L.R.5th 448. 

Validity, construction, and effect of statute or lease 
provision expressly governing rights and compensa- 
tion of lessee upon condemnation of leased property, 22 
A.L.R.5th 327. 

Measure of damages or compensation in eminent do- 
main as affected by premises being restricted to particu- 
lar educational, religious, charitable, or noncommercial 
use, 29 A.L.R.5th 36. 

Valuation of mineral interests in federal condemnation 
proceedings, 40 A.L.R. Fed. 656. 

Method of determining rate of interest allowed on 
award to owner of property taken by United States in emi- 
nent domain proceeding, 56 A.L.R. Fed. 477. 

29A C.J.S. Eminent Domain §§ 96 to 200, 406, 414 to 
416, 


A. The court shall award the condemnee his litigation expenses whenever: 
(1). the condemnor has abandoned the condemnation proceeding; 
(2) the condemnation proceeding has been dismissed for any reason except when a bona 


fide settlement has been reached; or 


(83) there is a final determination that the condemnor does not have a right to take the 
property sought to be acquired in the condemnation proceeding. 
B. Before awarding litigation expenses pursuant to this section, the court shall review the rea- 


sonableness of such expenses and fees. 
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History: 1978 Comp., § 42A-1-25, enacted by Laws and litigate afterwards, forcing the landowner to initiate 
1981, ch. 125, § 21. the lawsuit, the district court properly concluded that the 
county didnot have the "right" to take the property, and 

ANNOTATIONS the condemnee was entitled to'an award of attorney's fees, 


Landavazo v, Sanchez, 1990-NMSC- 114, 111 iM 187, 


* ‘ * Host Wo 
Refusal to negotiate as taking without "right". 809 Pad 1283. 


Where a county deliberately chose to take property first 


42A-1-26. Measure of damage to remainder in partial condemnation. 


In any condemnation proceeding in which there is.a partial taking of property, the measure 
of compensation and damages resulting from the taking shall be the difference between the fair 
market value of the entire property immediately before the taking and the fair market value of © 
the property remaining immediately after the taking. In determining such difference, all elements 
which would enhance or diminish the fair market value before and after the taking shall be con- 
sidered even though some. of the damages sustained by the remaining property, in themselves, 
might otherwise be deemed noncompensable. Further, in determining such values or differences 
therein, elements which would enhance or benefit any property not taken shall only be considered 
for the purpose of offsetting any damages or diminution of value to the property not taken. 


History: 1978 Comp., § 42A-1-26, enacted by Laws effect upon the market value. Board of Trustees v. BJ. 


1981, ch. 125, § 22. Serv., Inc., 1965-NMSC-109, 75 N.M. 459, 406 P.2d 171. 
ANNOTATIONS In a proceeding to condemn part of a tract of land, the 


rule that the part taken should be valued as part of the 

No ‘constitutional violations. — All arguments to whole does not mean that it must be valued according 
the effect that the predecessor to this section denies equal to its proportional value of the whole by multiplying the 
protection of the law, is vague, indefinite and uncertain, number of square feet therein by the square foot value 
amounts to an unauthorized donation and is violative of of the entire tract. In assessing value of the part taken, 


the constitutional requirement of separation of the pow- the trier of facts must consider the part's value arising 
ers of government are specious and fail to find support in from its availability for use in conjunction with the part 
the law. State ex rel. State Hwy. Comm'n v. Hesselden Inv, not taken, and any increased value inhering in the part 
Co., 1972-NMSC-071, 84 N.M. 424, 504 P.2d 634. taken as a part of the larger tract must be reflected in the 
Purpose of section. — The language of this section award to the owners. Transwestern Pipe Line Co, v. Yan- 
codifies the correct and existing rule or measure of dam- dell, 1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. 
ages in cases of a partial taking, in harmony and compli- To value the entire tract before the taking and reduce 
ance with the payment of just compensation for the tak- that value to’ a square footage price tag and then use 
ing of private property as required by N.M. Const., art. II, that price tag to determine the value of land remaining 
§ 20. State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., after the partial taking is to beg the question. It is only 
1972-NMSC-071, 84 N.M. 424, 504 P.2d 634. by considering the difference between the value of the en- 
Date of taking. — Clearly and logically the date of tire tract before the taking and the value of the remain- 
taking, whether partial or whole, was the date on which der after the taking through separate and independent 
the condemnor became vested with the legal right to valuations that the presence or absence and the extent of 
possession, dominion and control over the real estate be- damages or benefits or both are determined. Transwestern 
ing condemned, State ex rel. State Hwy. Dep't v. Yurcic, Pipe Line Co. v. Yandell, 1961-NMSC-173, 69 N.M. 448, 
1973-NMSC-059, 85 N.M. 220, 511 P.2d 546; State ex rel, 367 P.2d 938. 
State Hwy. Comin nn Hesselder tan Co., 1979- NMSC- 071, The evidence of the market value per acre of the whole 
84 N.M. 424, 504 P.2d 634. tract before the taking, employed as a basis in determin- 
Radson for fixing date of taking. — The reason that ing the value of the easement, does not, then, appear to 
most eminent domain statutes fix the time as of which represent the "full fee value" of the easement areas sepa- 
property taken or damaged is to be valued is that values rated from the entire tracts. Transwestern Pipe Line Co. v. 
of real estate are not constant and sometimes change Yandell, 1961-NMSC-173, 69 N.M. 448, 367 P.2d 938. 
greatly before proceedings are completed. The reasoning When there is not substantial evidence to demonstrate 
which compels this rule is not applicable to the nonfluctu- that the property has been diminished in fair market 
ating rule or measure of damages in a condemnation case value by reason of a partial taking, the "before and after" 
and furnishes no basis for equating the valuation date rule loses its relevancy and the proper alternative mea- 
with the date of taking. State ex rel. State Hwy, Comm'n sure of compensation would be the fair market value of 
v, Hesselden Inv, Co., 1972-NMSG-071, 84 N.M, 424, 504 the property actually taken, Yates Petroleum Corp. v. Ken- 
P2d 634. nedy, 1989-NMSC-039, 108 N.M. 564, 775 P.2d 1281. — 
Valuation of property after taking. — Where part of When a portion of a company's parcel of property was 
a tract of land has been taken, the question is how much condemned for construction of an access road from a front- 
less is the tract as a whole worth with the piece taken out age road to a landfill, both of which were already city. 
of it than it was worth before the taking? In determining owned property, the company was not entitled to compen- 
the value of the property after the taking, the tribunal as- sation for any reduction in the value of the uncondemned 
sessing the damages must take into consideration every portion of its parcel resulting from the proximity of the 
element which a purchaser willing but not obliged to buy . landfill and the increased traffic on the frontage road. City 
would consider, and separate items may be considered not of Albuquerque v, Westland Dev. Co., 1995-NMCA-136, 121 
as specific items of loss, but merely with respect to their N.M., 144, 909 P.2d 26, cert. denied, 120 NM. 828, 907 P.2d 
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1009, and cert. denied, 517 U.S. 1244, 116-S: Ct, 2499, 135 
L. Ed. 2d 190 (1996). 

Enhancement of property value by condemna: 
tion, — If the remaining land is enhanced: in value as 
a result of the project requiring the condemnation, that 
enhancement can only be used to offset damages to the 
value of the remaining property. Yates Petroleum Corp. v. 
Kennedy, 1989-NMSC-039, 108 N.M. 664, 776 P.2d 1281. 

Value determined by highest and best uses, — The 
value of the property is determined. by considering not 
merely the uses to which it was applied at the time of con- 
demnation, but the highest and best uses to which it could 
be put. City of Clovis v. Ware, 1981-NMSC-076, 96 N.M. 
479, 632 P.2d 356. 

Two parcels of land may be deemed one tract for 
the purpose of condemnation when they are contiguous 
or in near proximity and are united in use and owner- 
ship, even though the parcels are separated by a drain- 
age channel. State ex rel. State Hwy. Dep't v. Strosnider, 
1987-NMCA-136, 106 N.M. 608, 747 P.2d 254. 

Diminution of value where sewage facility placed 
on condemned tract. — Where expert testimony is in- 
troduced into evidence showing that placement of a sew- 
age facility on the condemned portion of a tract, regard- 
less of whether noxious odors come from the facility, will 
diminish the value of the remaining land, the trial court 
must consider any resultant diminution in the fair mar- 
ket value of the remaining property. City of Clovis v. Ware, 
1981-NMSC-076, 96 N.M. 479, 632 P.2d 356. 

When "after" value less than "before" value. — 
When only a portion of the condemnee's property is actu- 
ally taken, ascertainment of the fair market value of the 
entire property immediately before the taking and the 
fair market value of that remaining immediately after the 
taking is required and if the "after" value be less than "be- 
fore" value, then this: difference is the damage to which 
the condemnee is entitled. Roosevelt Cnty, Elec» Coop. v. 
Bowley, 1967-NMSC-121, 78 N.M. 9, 427 P.2d 894. 

Improvement costs considered. — It is proper to 
consider the cost of improvements for restoration’ pur- 
poses and relocation costs as helpful aids in determining 
the difference in the before and after values of the prop- 
erty. However, such prospective expenditures are not, 
themselves, proper elements of damage. Board of Trustees 
v. BJ. Serv., Inc., 1965-NMSC-109, 75 N.M. 459, 406 P.2d 
lly 

Application of rule where loss of irrigation water. 
— The well-established measure of damages in eminent 


GENERAL PROVISIONS 


domain in this jurisdiction is the before and after rule, — 


by which the owner is entitled to recover, as compensa- 
tion, the amount by which the fair market value of his 
property has been depreciated by the taking and although 
the loss of irrigation water is not, in itself, a proper ele- 
ment of damage, the loss of trees, grass, shrubbery and 
other vegetation caused by the disruption of the water 
supply is a factor in the determination of the value of the 
property after the taking. Board of Trustees v. Spencer, 
1965-NMSC-159, 75 N.M. 636, 409 P.2d 269. 

Unity rule. — The unity rule is applied to ascertain 
whether two or more parcels of property constitute a sin- 


gle larger tract for the purpose of calculating the fair mar- ° 


ket value of the property taken or the severance damages 
to the remaining land that is not subject to condemnation. 
To apply the unity rule, generally the following three facts 
should be present: physical contiguity, unity of use, and 
unity of ownership. The combined presence of all three 
factors, however, is not a prerequisite to the rule's applica- 
tion. Yates Petroleum Corp. v. Kennedy, 1989-NMSC-039, 
108 N.M. 564, 775 P.2d 1281. 

Generally, damages not recoverable due to loss of 
business. — A condemnee may not recover damages by 
way of expenses or loss of business for temporary inconve- 
nience, annoyance or interference with access occasioned 
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by construction, unless the period of construction was 
unduly long or the conduct of the condemnor causing the 
loss was unreasonable, arbitrary or capricious, and where 
there was no evidence which would warrant a finding that 
the period of construction was unduly long or that the 
contractor or highway department acted unreasonably, 
arbitrarily or capriciously in accomplishing the construc- 
tion, the evidence as to loss or damage by reason of con- 
struction itself merited no legal recognition, and should 
not have been admitted. State ex rel. State Hwy. Dep't v. 
Kistler-Collister Co,, 1975-NMSC-039, 88 N.M. 221, 539 
P.2d 611. 

Or for mere frustration of future planes: — Mere 
frustration of the owner's hopes or plans for the future is 
a noncompensable element of damages. However, compen- 
sation for frustration of future hopes or plans is not the 
same as compensation based on planned future uses for 
which the property is adaptable. State ex rel. State Hwy. 
Dep't v. Kistler-Collister Co,, 1975-NMSC-039, 88 N.M. 
221,539 P.2d 611. 

Substantial interference based on peecondénina’ 
tion activities isa question of fact. — In a condem- 
nation proceeding brought by the. city of Albuquerque 
(city) to acquire a thirty-foot wide strip of land to build 
a road on property operated as a freight truck terminal 
where the property owner asserted an inverse condem- 
nation claim seeking consequential damages:against the 
city, including lost rental income and devaluation of the 
property adjacent to the thirty-foot wide strip that the 
city condemned, and where the city filed a motion for 
partial summary judgment and argued that its precon- 
demnation activities did not substantially interfere with 
the property owner’s use of the property, and therefore 
there was no inverse condemnation claim, and that the 
lost rental income was not compensable, the district court 
erred in granting summary judgment on the inverse con- 
demnation claim because the question of substantial in- 
terference is a question of disputed material fact and a 
rational jury could conclude that there was substantial 
interference in this case based on evidence that the city’s 
intended condemnation impacted a lessee’s operations to 
a point that the lessee determined it was no longer fea- 
sible to continue operations of its freight terminal on the 
land owner’s property. City of Albuquerque v. SMP Prop- 
erties, LLC, 2021-NMSC-011, affg 2019-NMCA-004, 433 
P.3d 336. 

Lost rents as damages. — In a condemnation proceed- 
ing brought by the city of Albuquerque (city) to acquire a 
thirty-foot wide strip of land to build a road on property 
operated as a freight truck terminal, and where the prop- 
erty owner asserted, in part, that the city's condemnation 
actions proximately caused a property tenant not to renew 
its lease with the property owner, resulting in consequen- 
tial damages, the district court erred in granting the city 
of Albuquerque's motion for summary judgment on the 
claim for damages based on its ruling that the value of the 
tenant's lease is not a compensable element of damage for 
a partial taking, because a property owner is constitution- 
ally entitled to fair market value that occurs before the 
condemnation action is actually filed and the property ac- 
tually taken when the condemning authority has, prior to 
instituting formal condemnation proceedings, evidenced 
an unequivocal intention to take the specific parcel of 
land, and the condemning authority's, communication. of 
its intention to third parties or the public in general sub- 
stantially impacts the fair market value of the property. 
City of Albuquerque v. SMP Properties, 2019-NMCA-004, 
cert. granted. 

Damages for land taken by utility held improper. 
— Award of damages to owners of land partially taken 
by public utility based on the before and after values by 
giving damages for the acreage taken, plus damages to 
the lands not taken under the guise of per utility pole 
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location is improper. Roosevelt Cnty. Elec. Coop. v. Bowley, 
1967-NMSC-121, 78 N.M. 9, 427 P.2d 894. 

When proceedings abandoned, no incidental dam- 
ages. — A county can unilaterally abandon condemnation 
proceedings following the entry of a permanent order of 
entry (in fact, anytime before the entry of a final judg- 
ment confirming the compensation award), subject to pay- 
ing compensation for the temporary taking that occurred 
and other expenses necessary to do equity. In assessing 
these damages and expenses, however, the court should 
not award any damages for any reduction in value to the 
property based solely on its relocation. Because there is 
no permanent taking of property, the owner has no right 
to any incidental damages to what would have otherwise 
been the remainder of the property. County of Bernalillo 
v. Morris, 1994-NMCA-038, 117 N.M. 398, 872 P.2d 371. 

Scope of presentation to jury. — In a condemnation 
suit it was proper for the jury in fixing damages to con- 
sider the property owner's plans for the development of its 
property. However, the jury was entitled to have presented 
to it for its consideration alternate plans for the further 
development of the property for commercial purposes, as 
well as evidence of other uses for which it was suitable or 
adaptable, in determining the before and after fair mar- 
ket value of the property, the development of the property 
for commercial purposes not being limited to the owner's 
plans for such development. State ex rel. State Hwy. Dep't 
v. Kistler-Collister Co., sot pas 039, 88 N.M. 221, 539 
P.2d 611. - 
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Law reviews. — For article, "Solar Rights and Their 
Effect on Solar Heating and Cooling," see 16 Nat. Re- 
sources J. 363 (1976). 

For annual survey of New. Mexico law relating re prop- 
erty, see 13 N.M.L. Rev. 435 (1983). 

For note, "Property Law — Property Owners in Condem- 
nation Actions May Receive Compensation for Diminution 
in Value to their Property Caused by Public Perception: 
City of Santa Fe v. Komis," see 24 N.M. L. Rev. 535 (1994). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur. 2d Eminent Domain §§ 273, 274, 275, 276, 277, 347; 
27 Am. Jur, 2d Eminent Domain §§ 511, 512. 

Rights in condemnation award where land taken 
was subject to possible rights of reverter or re-entry, 81 
A.L.R.2d 568. 

Distribution as between life tenant mes remainderman 
of proceeds of condemned property, 91 A.L.R.2d 963. 

Eminent domain: measure and elements of damages or 
compensation for condemnation of public transportation 
system, 35 A.L.R.4th 1263. 

Eminent domain: unity or contiguity of separate prop- 
erties sufficient to allow damages for diminished value 
of parcel remaining after taking of other parcel, 59 
A.L.R.4th 308. 

Eminent domain: compensability of loss of visibility of 
owner's property, 7 A.L.R.5th 113. 

29A C.J.S. Eminent Domain §§ 147, 148, 191. 


42A-1-27. Proof of payment; recording judgment. 


A. After the condemnor has made payment in full to the clerk of the district court in accor- 
dance with the judgment in the condemnation action, the clerk shall certify upon the judgment 


that payment has been made. 


B. A copy of the judgment showing payment shall be recorded in the office of the county clerk 
of the county in which the property is located, and thereupon the title or interest in the property 


affected shall vest in the condemnor. 


C. Ifthe condemnor is a governmental entity, a copy of the judgment shall be filed with the 
county assessor who shall remove such property from the tax rolls. 


History: 1978 Comp., § 42A-1-27, enacted by Laws 
1981, ch. 125, § 23. 


ANNOTATIONS 


Once city satisfied requirements of this section, 
the city had a clear legal right to enforce. City of Sunland 
Park v. N.M. Pub.. Reg. Comm'n, 2004-NMCA-024, 135 


42A-1-28. Imperfect titles. 


N.M. 143, 85 P.3d 267, cert. denied, 185 N.M. 169, 86 P.3d 
47. 

Title vests, according to Subsection B of this section, 
when the certification of deposit is recorded in the dis- 
trict court, not when the money is disbursed to the con- 
demnee. City of Sunland Park v, N.M. Pub. Reg. Comm'n, 
2004-NMCA-024, 135 N.M.148, 85 P.8d 267, cert. denied, 
2004-NMCERT-002, 135 N.M. 169, 86 P.3d 47. 


If the title attempted to be acquired is found to be defective from any cause, the condemnor may 
institute proceedings to acquire the property as provided in the Eminent Domain Code. 


History: 1978 Comp., § 42A-1-28, enacted by Laws 
1981, ch. 125, § 24. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur. 2d Eminent Domain $§ 171 et seq., 257, 258; 27 Am. 
Jur. 2d Eminent Domain § 563. 

29A C.J.S. Eminent Domain §§ 152, 1538, 411, 417. 
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42A-1-29. Property taken or damaged without compensation or 
condemnation proceedings; right of action by condemnee. 


A. A person authorized to exercise the right of eminent domain who has taken or damaged 
or who may take or damage any property for public use without making just compensation or 
without instituting and prosecuting to final judgment in a court of competent jurisdiction any 
proceeding for condemnation is liable to the condemnee, or any subsequent grantee thereof, for 
the value thereof or the damage thereto at the time the property is or was taken or damaged, 
with ten percent per year interest, to the date such just compensation is made, in an action to be 
brought under and governed by the Rules of Civil Procedure for the District Courts of this state. 
Actions under this section shall be brought in the county where the land or any portion thereof 
is located. | 

B. Notwithstanding the provisions of Subsection A of this section or any other provision of law 
regarding compensation for damage in the situation described in that subsection: 

(1)- if the person authorized had taken or been granted for public use, pursuant to a final 
judgment, an order of immediate possession or private agreement, any property; 

(2) the property subsequently taken or damaged was contiguous to the property taken or 
granted; and . 

(3) the person takes or damages property contiguous to property previously taken or 
granted from the condemnee or grantor without making just compensation or without instituting 
and prosecuting to final judgment in a court of competent jurisdiction any proceeding for condem- 
nation; the condemnee or grantor shall receive compensation for the land taken or damaged at the 
greater of fair market value or a unit rate of five times that of the compensation or consideration 
he received for the land taken; provided that if the width of the property taken or damaged is not 
equal to the width originally taken or damaged, compensation required pursuant to this subsec- 
tion shall be increased or reduced ratably in accordance with the relationship of the respective 
widths. . 

C. Any amounts paid under Subsection B of this section shall be deemed just compensation. 


History: 1978 Comp., § 42A-1-29, enacted by Laws municipality issued a request for information and a re- 
1981, ch. 125, § 25; 1983, ch, 181, § 1. quest for proposals that included plaintiff's property and 
Compiler's notes, — Laws 1981, ch. 125, § 61 provided publicly announced the proposed project; the municipality 
that all references to 42-1-23 NMSA 1978 shall be con- attempted to purchase the property from plaintiff; local 
strued as references to 42A-1-29 NMSA 1978, newspapers published many articles about the proposed 
Cross references. — For the New Mexico Rules of project that mentioned plaintiffs property as a potential 
Civil Procedure for the District Courts, see Rules 1-001 to site; the municipal council never approved the acquisition 
1-127 NMRA. or condemnation or appropriated funding for construction 
The 1983 amendment designated the formerly un- of an arena; some potential buyers and tenants of plain- 
designated language as Subsection A, substituted "ten tiffs property were deterred by the possibility. of immi- 
percent per year interest" for "eight percent per year in- nent condemnation; and plaintiff sued the municipality 
terest" in the first sentence of Subsection A and added for inverse condemnation alleging that plaintiff lost po- 
Subsections B and C, tential sales and leases because of the publicity surround- 
ing the municipality's plan to condemn plaintiff's. prop- 

ANNOTATIONS erty, plaintiff failed to establish an inverse condemnation 


under the takings clause of the Fifth Amendment and 
under the New Mexico constitution and statutory law be- 
cause the municipality's planning activities, which never 
came to fruition, did not prevent plaintiff from possessing 
the property or from using it. Santa Fe Pacific Trust, Inc. 
v, City of Albuquerque, 2014-NMCA-093, cert. granted, 
2014-NMCERT-008. 


Factors to determine if pre-condemnation public- 
ity and planning constitutes a taking. — To deter- 
mine whether pre-condemnation publicity and planning 
constitute a taking, a court. must consider whether the 
government had publicly announced a present intention 
to condemn the property in question and whether the 
government has done something that substantially inter- eh 
feres with the landowner's use and enjoyment of its prop- _Substantial interference based on precondemna- 
erty, Santa Fe Pacific Trust, Inc. v. City of Albuquerque, tion activities isa question of fact. — In a condemna- 
2014-NMCA-093, cert. granted, 2014-NMCERT-008. tion proceeding brought by the city of Albuquerque (city) 

Publicity surrounding proposed condemnation to acquire a thirty-foot wide strip of land to build a road 
was not a taking. — Where two mayors publicly tar- on property operated as a freight truck terminal where 
geted plaintiffs property as a potential location for an the property owner asserted an inverse condemnation 
event arena; the municipality had informed plaintiff that claim seeking consequential damages against the city, 
plaintiff's property would be taken for that purpose; the including lost rental income and devaluation of the prop- 
municipality adopted a development plan that included erty adjacent to the thirty-foot wide strip that the city 
the goal of constructing an event arena ona site that in- condemned, and where the city filed a motion for partial 
cluded plaintiff's property and began a process to deter- summary judgment and argued that its precondemnation 
mine the feasibility of constructing the event arena; the activities did not substantially interfere with the property 
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owner's use of the property, and therefore there was no in- 
verse condemnation claim, and that the lost rental income 
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» » early stages of the construction,of a project on the prop- 


was not compensable, the district court erred in granting ° 


summary judgment on the inverse condemnation claim 
because the question of substantial interference is a ques- 
tion of disputed material fact and a rational jury could 
conclude that there was substantial interference in this 
case based on evidence that the city’s intended condem- 
nation impacted a lessee’s operations to a point that the 
lessee determined it was no longer feasible to continue 
operations of its freight terminal on the land owner's 
property. City of Albuquerque v. SMP Properties, LLC, 
2021-NMSC-011, aff'g 2019-NMCA-004, 433 P.3d'336. 

Inverse condemnation, — An inverse condemnation 
claim is available to a property owner when private prop- 
erty has been taken or damaged by a public entity for a pub- 
lic use and the public entity has not paid just compensation 
or brought a formal condemnation proceeding, City of Albu- 
querque v. SMP Properties, 2019-NMCA-004, cert. granted, 

Substantial interference, — In a condemnation pro- 
ceeding brought by the city of Albuquerque: (city) to ac- 
quire a thirty-foot wide strip of land to build.a road on 
property operated as a freight truck terminal, and where 
the property owner asserted that the city's condemnation 
actions proximately caused a property tenant not to renew 
its lease with the property owner, resulting i in inverse con- 
demnation, the district court erred in granting the city's 
motion for summary judgment; because there were issues 
of material fact about whether the city's precondemna- 
tion activities constitute substantial interference with the 
property owner's property rights. City of Albuquerque v. 
SMP Properties, 2019-NMCA-004, cert. granted. 

Lost profits for temporary: physical taking. — In 
an inverse condemnation proceeding for a temporary 
physical taking, lost profits may be recovered when they 
are the best measure of damages of the value of the lost 
use and enjoyment of condemned land. Primetime Hos- 
pitality, Inc. v City of Albuquerque, 2009-NMSC-011, 146 
N.M. 1, 206 Pad 112, rev'g 2007-NMCA-129, 142 NM, 
663, 168 P.3d 1087. 

Where the landowner had begun constructing a hotel 
when the landowner accidentally ruptured an encroach- 
ing municipal waterline; the opening of the hotel was 
delayed; lost business damages were the only measure of 
the loss of use and possession of the property during the 
temporary taking; and lost profits injuries were directly 
caused by the encroaching waterline, lost profits for the 
period of time during which the opening of the hotel was 
delayed was the best evidence of the value of the prop- 
erty taken. Primetime Hospitality, Inc. v City of Albu- 
querque, 2009-NMSC-011, 146 N.M. 1, 206 P.3d 112, rev'g 
2007-NMCA-129, 142. N.M. 663, 168 P.3d 1087. 

Excess construction costs for temporary physical 
taking. — In an inverse condemnation proceeding for a 
temporary physical taking, construction costs that are a 
direct result of the taking and that are necessary to put 
the landowner in the position the landowner would have 
been had no taking occurred are compensable, Primetime 
Hospitality, Inc. v City of Albuquerque, 2009-NMSC-011, 
146 N.M. 1, 206 P.38d 112, rev'g 2007-NMCA-129, 142 N. M. 
663, 168 P.3d 1087. 

Where the landowner had begun constructing a hotel 
when the ‘landowner accidentally ruptured an encroach- 
ing municipal waterline; the landowner incurred addi- 
tional construction costs to repair water damage and to 
construct ‘a buttress wall to permit construction to pro- 
ceed, the expenses were a direct result of the municipal- 
ity's temporary physical taking of the property and are 
compensable. Primetime Hospitality, Inc. v City of Albu- 
querque, 2009-NMSC-011, 146 N.M. 1, 206 P.3d 112, rev'g 
2007-NMCA-129, 142 N.M. 668, 168 P.3d 1087, u 

Measure of damages for a temporary, but total, 
physical taking of a commercial property inthe 


erty may include, as a separate element of damages, the 


“excess construction costs directly related to the inter- 


ruption of the construction project that. would not have 
been incurred but for the condemnor's interference with 
the owners' loss of possession and use of the property and 
may include, as a separate element of damages, reason- 


-able expenditures demonstrably aimed at reducing the 


losses suffered by the owner: Primetime Hospitality, Inc. 
v, City of Albuquerque, 2007-NMCA-129, 142 N.M. 663, 


168 P. 3d 1087, cert. granted, 2007- NMCERT.009, 142 
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N:M. 716, 169 P3d 409, rev'd, 2009-NMSC-011, He NM. 
1, 206 P.8d 112. 

Measure of damages for a temporary, but total, 
physical taking of a commercial property in the early 
stages of the construction of a project on the property may 
include, as a separate element of damages, the rental value 
of the property for the period of delay. Primetime Hospital- 
ity, Inc. v. City of Albuquerque, 2007-NMCA-129, 142 N.M. 


‘663, 168 P, 38d 1087, cert. granted, 2007-NMCERT-009, 


142.N.M. 716, 169 P.3d 409, rev'd, 2009-NMSC-011, 146 
N.M, 1, 206: P.8d 112. 

This section does not mandate attorney fees in in- 
verse condemnation cases. Primetime Hospitality, Inc. v. 
City of Albuquerque, 2007-NMCA-129, 142 N.M. 663, 168 
P. 3d 1087, cert, granted, 2007-NMCERT-009, 142 NM. 
716, 169 P.3d 409, rev'd, 2009-NMSC- 011, 146 N.M. 1, 206 
Le 3d 112. 

Award of costs: ton a governmental entity as the 
prevailing party. — Where plaintiff was. authorized to 
supply water as a public utility in an area on the out- 
skirts of the municipality; the municipality annexed the 
area and committed itself to provide water to!the sub- 
divisions. plaintiff was developing; plaintiff filed an.in- 
verse condemnation action against the municipality for 
a regulatory taking of its property; and the New Mexico 
supreme court determined the municipality's actions 
were not a compensable taking of plaintiff's property, the 
municipality, as the prevailing party, was entitled to rea- 
sonable costs pursuant to 42A-1-29 NMSA 1978 and Rule 
1-054(D) NMRA, Moongate Water Co., Inc. v. City of Las 
Cruces, 2014-NMCA-075. 

Constitution guarantees compensation when pri- 
vate property injured. — New Mexico Const., art. II, 
§ 20, guarantees adequate compensation, where private 
property has been damaged through the methods followed 
or adopted in the design, construction or maintenance 
of a public highway. Wheeler v. Board of Cnty. Comm'rs, 
1964-NMSC-081, 74 N.M. 165, 391 P.2d 664. 

Constitution does not require advance compen- 
sation for damaging private property in improvement 
of state highway. Summerford v. Board of Comm' TS: 
1931-NMSC-014, 35 N.M. 374, 298 P. 410. 

"Taking" occurs where all beneficial use of prop- 
erty lost..— Where the landowner-does not lose all bene- 
ficial use of the property, no "taking" or inverse condemna- 
tion occurs. Aragon & McCoy v. Albuquerque Nat'l Bank, 
1983-NMSC-020, 99 N.M. 420, 659 P.2d 306. 

Risk of damage must be foreseeable. — For an act 
to give rise to a claim for compensation, the act. must at 
least be one in which risk of damage to an owner's prop- 
erty is actually foreseeable by the governmental actor or 
in which it is so obvious that its incurrence amounts to 
deliberate’ infliction of harm for purpose of carrying out 


the governmental project, Electro-Jet Tool Mfg. Co., Inc. v. 


City of Albuquerque, 1992-NMSC-060,,114 N. M: 676, 845 
RAF 7001090! 

Date of taking. — Where, ivillage began construc: 
tion of a drainage pond on a tract of land situated. next 
to plaintiffs land and it was at this point that the plain- 
tiff had notice that the tract would be put to public use, 


-the date of taking for purpose of determining value of 


the property taken was the date construction began on 
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September 26, 2000, andnot the date of the pond's com- 
pletion on February 14, 2001. Leigh v. Village of Los Lu- 
nas, 2005-NMCA-025, 187 N.M. 119, 108 P.3d 525. 
Regulatory restriction on use of property. — A 
regulation which imposes a reasonable restriction on the 
use of private property will not constitute a "taking" of 
that property if the regulation is: (1) reasonably related to 
a proper purpose; and (2) does not unreasonably deprive 
the property owner of all, or substantially all, of the ben- 
eficial use of the property. Thus, if a regulation simply pro- 
hibits the use of property for purposes declared to be inju- 
rious to the health, morals, or safety of the community, the 
prohibition cannot be deemed a "taking" of property for 
the public benefit. Temple Baptist Church, Inc, v. City of 
Albuquerque, 1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 
Moratorium on development of land. — A morato- 
rium on the development of land within an area that was 
considered for a national monument did not amount to a 
compensable taking because the moratorium was imposed 
for a limited duration of two and one-half years, and it 
was designed to preserve the status quo to enable Con- 
gress to take legislative action concerning the potential 
national monument. Santa Fe Village Venture v. City of 
Albuquerque, 914 F. Supp. 478 (D.N.M. 1995). 


not related to'a proper purpose that does not deprive a 
property owner of all or substantially all beneficial use of 
property simply does not implicate an interest protected 
by the Takings Clause; thus, although a property owner 
may have a'‘right to seek redress for an unlawful regula- 
tion, the method of redress is not a takings action. Estate 
of Sanchez v. County of Bernalillo, 1995-NMSC- 058, 120 
N.M. 395, 902 P.2d 550. 

Intent of section. — This section indicates that it was 
intended to confer a remedy by inverse condemnation to 
a person whose property is damaged for public use. Mc- 
Cluré'v. Town of Mesilla, 1979-NMCA-112, 93 N.M. 447, 
601 P.2d 80. 

Inverse condemnation is not common-law tort 
based upon the negligence of a town; it is a statutory rem- 
edy. McClure v. Town of Mesilla, 1979-NMCA-112, 93 N.M. 
447, 601 P.2d 80. 

Suit permitted where private property taken 
and damaged. — This section is clear that suit is per- 
mitted by the landowner, when there has been not only a 
damaging of private property but a taking as well, if just 
compensation has not been paid, or a proper condemna- 
tion action either has not been instituted or prosecuted 
to final judgment. Kaiser Steel Corp. v. W.S. Ranch Co., 
1970-NMSC-043, 81 N.M. 414, 467 P.2d 986. 

Inverse condemnation, not trespass, proper ac- 
tion to maintain. — Corporation's sending its employ- 
ees onto the owner's lands, drilling holes or wells in the 
latter's stream bed, laying a pipeline, all without seek- 
ing permission of the landowner, or undertaking to con- 
demn, gave owner remedy inverse condemnation, not an 
action in trespass. Kaiser Steel Corp. v. W.S. Ranch Co., 
1970-NMSC-043, 81 N.M. 414, 467 P.2d 986. 

Trespass action proper only when parties mis- 
taken about condemnation. — Where parties are mis- 
taken in their belief that they had the right to condemn, a 
trespass action would be proper. Kaiser Steel Corp. v. W.S. 
Ranch Co., 1970-NMSC-043, 81 N.M. 414, 467 P.2d 986. 

Authorized condemnor may be liable in trespass. 
— An authorized condemnor may be liable in trespass to 
a property owner for taking more land than is reasonably 
necessary or for causing excessive damage by the man- 
ner in which the taking occurs, but only when there is 
evidence of fraud, bad faith or gross abuse of discretion. 
North v. Public Serv, Co., 1983-NMCA-124, 101 N.M. 222, 
680 P.2d 603, cert. denied, 101 N.M. 11, 677 P.2d 624. 

Damages for trespass when authorized condem- 
nor is liable cover only that portion of the damage over 
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and above what results from the taking itself, North v. 
Public Serv. Co,, 1983-NMCA-124, 101 N.M. 222; 680 P.2d 
608, cert. denied, 101 N:M. 11, 677 P.2d 624. 

Right to compensation enforceable through civil 
action. — Constitutional right of compensation for dam- 
aging private property by construction or improvement of 
state highway may be enforced by civil action against the 
party liable therefor. Summerford v. Board of Comm'rs, 
1931-NMSC-014, 35 N.M. 374, 298 P. 410. 

Redress of injury in law. — Property owners and 
tenants occupying premises are not entitled to injunctive 
relief against the enforcement of a city ordinance prohib- 
iting parking of vehicles on certain streets, where they 
possessed a speedy, adequate and complete remedy at law 
for the redress of any injury their property may have suf- 
fered. Farnsworth v. City of Roswell, 1957- ase 0538, 63 
N.M. 195, 315 P.2d 839, 

Inverse condemnation action Out not lie if 
property was not acquired for public use. Brosseau 
v. N.M. State Hwy. Dep't, 1978-NMSC-098, 92 N.M. 328, 
587 P.2d 1339. 

Inverse condemnation requires damage to right 
of landowner. — For inverse condemnation to be based 
upon a "damage," a property owner must suffer some 
compensable injury that is not suffered by the pub- 
lic in general. Estate of Sanchez v. County of Bernalillo, 
1995-NMSC-058, 120 N.M. 395, 902 P.2d 550. 

Inverse condemnation requires that the condemnee's 
property be damaged; in this case, there has been no dam- 
age and no taking by the electric company since it has 
continued to use the city's rights-of-way under the terms 
and conditions of the parties' franchise agreement as it 
did prior to this controversy. City of Las Cruces v: El Paso 
Elec. Co., 904 F. Supp. 1238 (D.N.M. 1995). 

Prospective purchaser entitled to bring action. 
— A prospective purchaser may maintain an action for 
damages for the taking of land for highway use by rea- 
son of his contract to purchase. Mesich v. Board of Cnty. 
Comm'rs, 1942-NMSC-054, 46 N.M. 412, 129 P.2d 974. 

Grantees not entitled to bring action. — A public 
utility's entry to construct transmission lines did not en- 
title grantees to a right of recovery, where as of the time 
of the purchase, this section of the statute expressly pro- 
vided that it was not applicable to any power or transmis- 
sion line. Garver v. ee wat Co., 1966-NMSC- 261, 77 
N.M. 262,421 P.2d 788. 

Applicable to right of access, — A right of access is a 
property right, and may not be taken or damaged without 
the payment of compensation. Hill v. State Hwy, Comm'n, 
1973-NMSC-114, 85 N.M. 689, 516 P.2d°199. 

Effect of railroad's entry and possession of prem- 
ises without landowner's complaint. — When ap- 
pellant's predecessor did acquire a right in the premises 
before appellee railroad's entry thereon, and the railroad 
took possession of the land and used it for its purposes 
without complaint by the landowners, it acquired all pos- 
sessory rights to the land, and appellants have a contin- 
gent reversionary interest, subject to appellee's quali- 
fied fee in the property, until abandonment or forfeiture 
has been determined, Timberlake v. Southern Pac. Co., 
1969-NMSC-143, 80 N.M. 770, 461 P.2d 903., 

No damages recoverable when condemnation 
abandoned. — Where the state highway department 
abandoned a condemnation proceeding, the damage that 
may have occurred. was to the condemnees, and was only 
incidental. No provision is made for the recovery of such 
incidental damages, State ex rel. State Hwy, Dep't v. Yur- 
cic, 1973-NMSC-059, 85 N.M., 220, 511 P.2d 546. 

No damages recoverable for temporary taking of 
highway. — The state highway commission's (now state 
transportation commission's) construction of an interstate 
created a detour and interfered with appellees' right of ac- 
cess which damaged their business and caused them to 
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travel additional distances for more than one year. This 
interference was not shown to be the result of unreason- 
able, unnecessary or arbitrary conduct of the state high- 
way commission (now state transportation commission) so 
that the temporary interference with access was not com- 
pensable. Hill v. State Hwy. Comm'n, 1973-NMSC-114, 85 
N.M. 689, 516 P.2d 199, 

Where appellees' access to a highway was unchanged 
physically by construction, but owing to the use of the 
new Interstate 40 as the main highway to and from Al- 
buquerque, the old highway on which plaintiff 's property 
is located was changed to a service road, plaintiff was not 
entitled to compensation as the abutting, landowner has 
no vested right in the flow of traffic. Hill v. State Hwy. 
Comm'n, 1973-NMSC-114, 85 N.M. 689, 516 P.2d 199, 

Counties liable for lands taken for highway. 
— Counties are liable under this section for damages 
_to lands taken for highway purposes by them, or with 
their acquiescence. :Wheeler v. Board of Cnty. Comm'rs, 
1964-NMSC-081, 74 N.M. 165, 391 P.2d 664, 

City's liability continues, although it receives 
federal aid. — Where a city receives federal aid for the 
construction of an underpass under a railroad passing 
through the city, upon condition. that the underpass shall 
be constructed by the state highway commission (now 
state transportation commission), the underpass does not 
thereby become a state highway, and the city is liable for 
damages to adjoining property. Springer Transfer Co, v. 
City of Albuquerque, 1940-NMSC-039, 44 N.M. 407, 103 
P.2d 129. 

Objections to expense and inconvenience insuffi- 
cient toenjoin taking. — In view of this section allow- 
ing compensation for property taken for public improve- 
ments, or for injury to property, such taking will not be 
enjoined where plaintiff 's: only objection is that he will 
be put to considerable inconvenience and expense if the 
improvement, is made, Hobbs v. Town of Hot Springs, 
1940-NMSC-063, 44.N.M. 592, 106 P.2d 856, 

Limitations of actions. — Suit for damages result- 
ing from obstruction of flow and appropriation, of waters 
of a creek was governed, not by the four-year statute of 
limitations, but by the ten-year, statute, water. rights 
being real. property. N.M. Prods. Co. v. N.M., Power Co,, 
19387-NMSC-048, 42 N.M, 311, 77.P.2d 634.. 

Three-year statute of limitations applies to in- 
verse condemnation proceedings. Buresh, v, City. of 
Las Cruces, 1969-NMSC-171, 81.N.M. 89, 463: P.2d 513, 

Party cannot raise inverse condemnation theory 
for first time on appeal. — Where a party does not raise 
the issue of inverse condemnation at trial, it cannot raise 
that theory for the first/time on appeal, Aragon & McCoy 
v. Albuquerque Nat'l Bank, 1988-NMSC-020, 99 N.M. 420, 
659 P.2d 306. 
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Section applicable to water damaged property. 
— The provisions of this section are clear:and unambigu- 
ous. Should property owners below hospital grounds have 
their property taken or damaged by water from hospital 
drainage without, just compensation, the owner of such 
property could institute legal action to recover a judg- 
ment for the property taken or damaged. Property owners 
claiming to be adversely affected will have to show that 
additional waters have been cast on their lands, however; 
to recover. 1957-58 Op. Att'y Gen. No. 58-239, | 

Condemnation against entire right-of-way pre- 
ferred when highway needs widening. — Where a 
right-of-way for a highway needs widening it would be 
unsafe in many cases to bring condemnation proceedings 
against merely that portion of the highway required for 
the increased width as the width already acquired by pub- 
lic use might be in doubt and there is no record title in 
the county or the state of the existing right-of-way, thus 
making it better practice to bring condemnation against 
the entire right-of-way, alleging the extent of the old right- 
of-way already claimed, and instructing the commission- 
ers to base their assessment upon the additional siving 
required. 1951-52 Op. Att'y Gen. No, 52-5624... 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 26 Am. 
dur, 2d Hesincnt Domain §§ 188, 189; 140, 152. 

Negligence of governmental agent causing damage to 
private property as "taking," "damage," or "use," for public 
purposes in constitutional.sense, 2 A.L.R.2d 677. , 

Liability of municipality or other governmental sub- 
division in connection with flood protection ‘measures, 5 
A.L.R.2d. 57. 

New or additional compensation for use by municipality 
or public of subsurface of street or highway for purposes 
other than sewers, pipes, conduits for wires, and the like, 
11 A,L.R.2d 180. 

Municipal regulation of i ieeeeers and outdoor, -ad- 
vertising as taking property without compensation; 58 
A.L.R.2d 1814, 

Liability of public utility to abutting owner for destruc- 
tion or injury of trees.in or near highway or street, 64 
A.L.R.2d 866. 

Compensable property right, restrictive covenant or 
right to enforcement thereof as, 4. A.L.R.3d 1137. 

Zoning regulations limiting use of property near airport 
as taking of property, 18 A.L.R.4th 542,, 

Airport operations or flight of aircraft as constituting 
taking or damaging of property, 22 A.L.R.4th 863. 

Inverse condemnation state court class actions, 49 
A.L.R.4th 618, 

Eminent domain: compensability. of loss of visibility of 
owner's property, 7A.L,R.5th 113... ., j 


if 


42A-1-30. Adverse possession; statute of limitation. 


The defendant to an action brought pursuant to Section 42A-1-29 NMSA 1978 may naka ad- 
verse possession as defined by Section 37-1-22 NMSA 1978 or acquisition by prescription as a 
defense to the action, but no other statute of limitation shall be applicable or pleaded as a defense 
thereto except as provided in Section 42A-1-31 NMSA 1978. 


History: 1978 Comp., § 42A-1 1-80; enacted a ee 
1981, ch. 125, § 26. 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CJ.S. references, — 27 AMD 
Jur, 2d Bminent Domain §§ 877, 878, 879, 884. 
29A C.J.S, Eminent Domain §§ 6, 232, 361. 


© 2022 State of New Mexico. New Mexico,Compilation Commission. All rights reserved. 


42A-1-31 GENERAL PROVISIONS 42A-1-32 


42A-1-31. Property taken or damaged by state agencies or political 
subdivisions; statutes of limitations. 


A. No action or proceeding shall be commenced against any state agency or political mubdivision 
by any person claiming an interest in property acquired or held by a state agency or political subdivi- 
sion unless such action is brought within three years from the date such person was first entitled to 
reclaim his interest in the property, or if the right to reclaim such property has occurred prior to the 
effective date of this section, within three years from the date such person was first entitled to re- 
claim his interest in the property or within six months after the effective date of this section, which- 
ever date occurs later. For the purpose of this subsection, the date a person is entitled to reclaim his 
interest in the property is the date of abandonment of the use for which the property was taken. 

B. No action or proceeding shall be commenced pursuant to Section 42-1-23 NMSA 1978 [re- 
pealed] against any state agency or political subdivision by any person unless such action or pro- 
ceeding is brought within three years from the date of the taking or damaging. 

C. Nothing’in this section shall be construed as reviving any cause of action, extending any 
time limit or statute of limitations or creating any right of action. 


History: 1953 Comp., § 22-9-68, enacted by Laws property because the state has never legally acquired or 
1974, ch. 59, § 1; 1980, ch. 20, § 2; 1978 Comp., § 42-1- held it, he is claiming that the property has been taken or 
40; recompiled as § 42A-1-31 by Laws,1981, ch. 125, damaged without just compensation by the state remov- 
§ 60. ing gravel under a mineral lease. Therefore, the limita- 

Bracketed material, — The bracketed material was tions period established by Subsection B of this section 
inserted by the compiler and is not part of the law. is applicable to these proceedings. Townsend v. State ex 

Laws 1981, ch. 125, § 62 repealed 42-1-23 NMSA 1978, rel. State Hwy. Dep't; 1994-NMSC-014, 117 N.M. 302, 871 
Laws 1981, ch. 125, § 61 provided that all references to P.2d 958, 

42-1-23 NMSA 1978 shall be construed as references to Successive injuries. — In inverse condemnation 
42A-1-29 NMSA 1978. cases, the traditional common-law rules apply to the ac- 

The 1980 amendment deleted "reversionary" preced- crual of the statute of limitations: a new and separate ac- 
ing, and "real" following, "interest in" near the beginning tion arises with each new injury. Valdez v. Mountain Bell 
of the first sentence, deleted "in fee simple determinable Tel. Co., 1988-NMCA-039, 107 N.M. 236, 755 P.2d 80. 
acquired through the exercise of the power of eminent do- Independent cause of actions. — A new cause of ac- 
main" following "political subdivision" near the middle of tion arose each time the highway department removed 
the first sentence, added Subsection B and redesignated sand and gravel. Therefore, a permanent taking occurred 
former Subsection B and present Subsection C. each time the character of rocks was changed by blasting 


and each time a truck left the property loaded with sand 
ANNOTATIONS or gravel, As each cause of action arose, the statute of lim- 


-Retroactivity of statute. — The statute of limitations itations began to run as to that cause alone. Townsend v. 
created by this section may be applied retroactively to bar State ex rel. State Hwy. Dep't, 1994-NMSC-014, 117 N.M. 


claims arising before enactment of the statute as long as 302, 871 P.2d 958. 4 
the plaintiff was given a reasonable time withim which Am, Jur. 2d, A.L.R. and C.J.S. references, — Right 


to bring his action. Townsend v. State ex rel. State Hwy. of owner of land not originally taken or purchased as part 
Dep't, 1994-NMSC-014, 117 N.M. 302, 871 P.2d 958. of adjacent project to recover, on enlargement of project to 

Applicability of Subsection B. — Since the plaintiff include adjacent land, enhanced value of property by rea- 
is not bringing an action to "reclaim" an interest in the son of proximity to original land, 95 A.L.R.3d 752. 


42A-1-32. Costs; compensation of commissioners. 


A. Except as expressly provided by law, the costs of the proceedings to condemn property shall 
be paid by the party seeking the conerinalion, inclagIBE the costs of the final report of the com- 
missioners if applicable. sé 

B. If applicable, the court shall allow the commissioners reasonable dombeda Beinn for their 
Services. sre compensation. ‘shall be taxed as costs in the proceedings. 


: History: 1978 Comp., § 42A-1 Si enacted by Laws ' Liability for costs in trial tribunal in eminent domain 
1981; ch, 125, § 27,5 . proceedings as affected by offer or tender by condemnor, 
70 A.L.R.2d 804. 
‘ANNOTATIONS Liability. of state, or its agency or board, for costs, 72 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. A.L.R.2d 1879. d 
Jur. 2d Eminent Domain §§ 583 et seq., 743 et seq. Liability, upon abandonment, for loss or expenses in- 


Condemner's waiver, surrender, or limitation, after curred by property owner; or for interest on award or judg- 


¢ ment, 92 A.L.R.2d 355. 
aa pt Savi ¥ ehaeret rye a ara 30 C.J.S. Eminent Domain §§ 366 to 374. 
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42A-1-33. Easement; abandonment. 


Except as specifically provided by law, when an easement has been taken by eminent domain for 
public use and the public use is subsequently abandoned, the easement is extinguished and the 
possession of the property reverts to the owner or his successor in interest of the fee free from any 
rights in the condemnor. 


History: 1978 Comp., § 42A-1-38, enacted by Laws 
1981, ch. 125, § 28. _ 


42A-1-34, Sign removal by local governments; compensation. 


No municipal, county or local zoning authority or any other political subdivision of the state 
shall remove or cause to be removed any lawfully erected and maintained advertising structure 
without paying just compensation, As used in this act [this section], "advertising structure" means 
and includes any outdoor sign, display, figure, painting, poster, billboard or similar thing designed, 
intended or used to advertise or inform the public of goods or services sold either on or off the 


premises where the advertising structure is located. 


History: Laws 1981, ch. 284, § 1. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Constitutionality. — This section does not violate 
N.M. Const., art. IV, § 24, as it does not constitute a prohib- 
ited "special law" by granting special rights to sign owners 
as compared to other property owners whose property is 
caused to be removed by operation of a local zoning ordi- 
nance. Battaglini v. Town of Red River, 1983-NMSC-067, 
100 N.M. 287, 669 P.2d 1082. 

Regulation of outdoor advertising valid. — Munici- 
pal regulation of outdoor advertising for aesthetic and safety 
purposes, as manifested in a sign ordinance, constitutes a 
valid exercise of the police power, as that power is derived 
from authority granted by the state. Battaglini v. Town of 
Red River, 1983-NMSC-067, 100 N.M. 287, 669 P.2d 1082. 


Granting of amortization period does not consti- 
tute "paying just compensation" as required by this 
section. Battaglini v. Town of Red River, 1983-NMSC- 067, 
100 N.M, 287, 669 P.2d 1082. 

Unlawfully erected signs not compensable. — This 
section does not authorize payment of compensation for 
the removal of unlawfully erected signs. City of Albuquer- 
que v, Jackson, 1984-NMCA-062, 101 N.M. 457, 684 P.2d 
543. 

Sign not lawful though regulating ordinance 
held unconstitutional in separate case. — Defendant 
charged with violations of local sign ordinance could not 
rely on a judgment pending appeal in a separate case 
which held the ordinance unconstitutional, since city's ap- 
peal of judgment automatically stayed that court's deci- 
sion; thus, his sign that did not comply with the ordinance 
was not lawfully erected. City of Albuquerque v. Jackson, 
1984-NMCA-062, 101 N.M. 457, 684 P.2d 543, 


ARTICLE 2 
Public Utilities 


Sec. 

42A-2-1. Railroad, telephone or telegraph company. 

42A-2-2. Telephone and telegraph companies; limita- 
tions and regulations. 


Sec, 
42A-2-3, Property of public utilities. 
42A-2-4. Jurisdiction of courts; joint use. 


42A-2-1, Railroad, telephone or islepusohe company. 


Any teeter or domestic railroad, telephone or telegraph company which i is aula qualified non 
doing business in New Mexico shall have the power of eminent domain for acquiring property 
for public use for the purpose of constructing lines, microwave systems and structures:and. other 
communication or transportation structures and other facilities necessary for the operation for 
[of] such transportation or communication system for such entity according to the procedure for 
condemnation as provided in the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. 

For municipal airports, see 3-39-1 


History: 1978 Comp., § 42A-2-1, enacted by Laws Cross references, — 


1981, ch. 125, § 29. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


NMSA. 1978 et seq. 
For county flood commissioners poiiddhthing property, 
see 4-50-5 NMSA 1978. 
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For state game commission, see 17-4-1 NMSA 1978 et 
seq. 

For public utilities, see 62-1-4;. NMSA 1978., 

For condemnation by water-works corporation of water- 
ways, see 62-2-16 NMSA 1978. 

For pipe-lines, see 70-3-5 NMSA 1978. 

For construction of water-ways, see 72-1-5 NMSA 1978, 

For dominant right of eminent domain in conservancy 
districts, see 73-14-41 NMSA 1978, 


ANNOTATIONS 


Railroads can acquire possessory rights when no 
complaints made. — When the railroad company took 
possession of the land and used it for its purposes for 
30 years without complaint by the landowners, it acquired 
all possessory rights to the land necessary for its purposes. 


PUBLIC UTILITIES 


42A-2-4 


Timberlake v. Southern Pac. Co., 1969-NMSC-148, 80 N.M. 
770, 461 P.2d 903. 

Power of eminent domain belongs to telephone 
corporation. — Corporation, engaged as a public util- 
ity in furnishing telephone service to the public, has the 
power of eminent domain. State Hwy. Comm'n v. Ruidoso 
Tel. Co., 1963-NMSC-150, 73 N.M. 487, 389 P.2d 606. 

Railroad cannot acquire right-of-way through ag- 
ricultural college. — Railroad company was not entitled 
to acquire, by condemnation, a right-of-way through lands 
of agricultural college. 1909-12 Op. Att'y Gen. 136. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Emi- 
nent domain: unity or contiguity of separate properties 
sufficient to allow damages for diminished value of parcel 
remaining after taking of other parcel, 59 A.L.R.4th 308. 


42A-2-2. Telephone and telegraph companies; limitations and 


regulations. 


No telephone or telegraph company shall, by virtue of its eminent domain power, be authorized 
to enter or appropriate any dwelling, barn, store, warehouse or similar building erected for any 
commercial, agricultural or manufacturing purposes, or to erect poles so near such structure as to 
materially inconvenience the condemnee in their use or to damage such structure. 


History: 1978 Comp., § 42A-2-2, enacted by Laws 
1981, ch. 125, § 30. 


42A-2-3. Property of public utilities. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Eminent Domain § 96; 27 Am. Jur. 2d Eminent 
Domain §§ 200, 229, 386, 395, 396, 928 et seq. 

29A -C.J.S. Eminent Domain 88 (6 ./fi AIS 4114, 4135, 
418, 


A. Ifthe property to be condemned is held by any public utility corporation, the right to con- 
demn such property by a railroad, telephone or telegraph company is limited to such use as shall 
not materially interfere with the uses to which by law the public utility corporation holding the 


property is authorized to use it. 


B. Where no agreement can be made between the parties, the method of assessing the damages 
to private persons as provided pursuant to the provisions of the Eminent Domain Code [42A-1-1 to 


42A-1-33 NMSA 1978] shall be used. 


History: 1978 Comp., § 42A-2-3, enacted by Laws 
1981, ch. 125, § 31. 


ANNOTATIONS 


Section gives court right to determine railroad 
track crossings. — This section and Section 42A-2-4 
NMSA 1978 invest in the court the right to determine the 
place and manner of crossing by one railroad of the tracks 
of another. Atchison, T: & S.F. Ry. v. Citizens' Traction & 
Power Co., 1911-NMSC-018, 16 N.M. 154, 113 P, 810. 

No power to contract for parties. — This stat- 
ute does not say that the court shall make a contract 
for the parties, but that the court shall have the power 


to regulate and determine the matter and things with 
respect to which the parties might have contracted. 
Atchison, T. & S.F Ry, v. Citizens' Traction & Power Co., 
1919-NMSC-031, 25 N.M. 345, 182 P. 871. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur. 2d Eminent Domain §§ 90, 96, 126, 199, 231, 233, 927. 

Furnishing electricity to public as public use or purpose 
for which power of eminent domain may be exercised, 44 
A.L.R. 735, 58 A.L.R. 787. 

Power of eminent domain as between state and subdi- 
vision or agency thereof, or as between different subdivi- 
sions or agencies themselves, 35 A.L.R.3d 1293. 

29A C.J.S, Eminent Domain §§ 59, 278. 


42A-2-4, Jurisdiction of courts; joint use. 


Except as provided in Section 62-1-4 NMSA 1978, the court shall have the power to regulate and 
determine the place and manner of making railroad connections and crossings, or of using in com- 
mon use as provided in Section 42A-2-3 NMSA 1978. 
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History: 1978 Comp., § 42A-2-4, enacted by Laws a railroad under the permission of an erroneous decision 
oe ch, 125, § 32. of the district court denying an injunction to prevent the 
’ construction of the crossing, which decision was later re- 
ANNOTATIONS : versed by the supreme court, the railroad could by supple- 


mental complaint pray for an order regulating and deter- 
mining the place and manner of making the crossing, and 
the enjoyment of its common use, and for an: injunction 
restraining the use of the crossing until defendant com- 
plies with the order of the court, and for the recovery of 


Section invests court with right to determine 
railroad track crossings. — This law applies to elec- 
tric as well as steam railroads, and invests the court with 
the right to determine and regulate the place and man- 
ner of crossing by one railroad of the tracks of another, 


. FR oy Cit 1 . Co., money for maintenance. Atchison, T: & S.F. Ry. v. Citizens' 
volt waidoaia Genan Vella panna. et ng ‘Traction & Power Co., 1919-NMSC-031, 25 N.M. 845, 182 
f : P. 871. 
SRN GT aah Teme Bere Siiiee p Gite: iba ae Am. Jur. 2d, A.L.R. and C.J.S. references. - — 26 Am. 
Effect of railroad's making crossing under er- Jur. 2d Eminent. Domain § 126; 27 Am,.Jur, 2d Hminent 
roneous court decision. — Where a street’ railroad Domain § 910 et seq, 3 67, 196, 267. 
without right and contrary to law made a crossing over 29A C.J.8, Eminent Domain §§ 67, 1 
Public Uses 
Sac Sec. 
42A-3-1, State, county, municipality or school district; ap- 42A-3-3. Street improvements; condemnation of ditch, 
propriation of property; nature of interest. canal or acequia by municipality; authori- 
42A-3-2, Condemnation of property by state institutions. zation|;] protest. 


42A-3-1. State, county, municipality or school district; ADDroweittian of 
property; nature of interest. 


A. Property may also be condemned by the state, any county, municipality or school district for 

the public use of the state, county, municipality or school district for: 

(1) public buildings and grounds; 

(2) canals, aqueducts, reservoirs, tunnels, flumes, ditches, conduits for conducting or stor- 
ing water for drainage, the raising of banks of streams and the removing of obstructions; 

(8) roads, streets, alleys and thoroughfares; 

(4) public parks and playgrounds; 

(5) ferries, bridges, electric railroads or other thetoughfavbs or passways for vehicles 

(6) canals, ditches, flumes, aqueducts and conduits for irrigation; 

(7) ‘electric lines; ‘ 

(8) electric utility plants, properties and facilities consistent with tite te gepsbe granted in 
Chapter 3, Article 24 NMSA 1978; 

(9) the production of sand, gravel, caliche and rock used or needed for Baildive: surfacing 
or maintaining streets, alleys, highways or other public grounds or thoroughfares; and 

| (10) public airports or landing fields incident to the operation of aircraft. 

B. No land shall be condemned for the production of sand, gravel, caliche or rock that is in 
the possession or ownership of a person, firm or corporation engaged. at the time the proceeding 
is brought in the actual production of such material from such land sought to be condemned: Nor 
shall any land be condemned for municipal purposes that may be shown by the owner or lessee to 
have a content of precious metal sufficient to produce the mineral in paying quantities. 19. 

C. Unless the petition to condemn specifically provides for a transfer of less than the fee, all 
real property sequined pursuant to this section shall be acquired and held in fee simple absolute. 


History: Laws 1981, ch. 125, § 33; 1997, ch, 228, § 3. For power of eminent domain by municipality, see 3-18- 
Cross references. — For eminent domain by state in- 10 NMSA 1978. 

stitutions, see 42A-3-2 NMSA 1978. For municipal housing, see 3-45-1 NMSA 1978) |. os, 
For condemnation of waterway for street scant 3k j For drainage for counties, see 72-4-1 NMSA 1978. 

see 42A-3-3 NMSA 1978. For condemnation by conservancy districts, s see 73-14-42 
For general powers of’ Barve es see 8. 18-1 NMSA NMSA 1978. 

O78: 110 asa 
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42A-3-2 


For conservancy districts obtaining possession of land 
during pendency of condemnation proceeding, see 73-15- 
10 NMSA 1978. 

The 1997 amendment, effective April 11, 1997, added 
Paragraph A(8) and redesignated the remaining para- 
graphs accordingly. 


ANNOTATIONS 


Section not authority for condemnation of exist- 
ing utility. — Although subsection A(7) permits condem- 
nation for "electric lines", since the word "property" as 
used in this section appears to mean only real ‘property 
and not existing lines, poles, etc., this section is not statu- 
tory authority for a municipality to condemn an existing 
public electric utility. City of Las Cruces v, El Paso Elec. 
Co., 904 F. Supp. 1238 (D.N.M. 19965). 

In condemnation proceeding, description of 
property must conform to statutory requirement. 
City of Santa, Fe v. Lamy, 1980-NMSC-026, 34 N.M, 583, 
286 P, 422. 

State transportation commission must pay for 
use of park lands. — The state highway commission 
(now state transportation commission) is not authorized 
to acquire either private property, or public property held 
in a proprietary capacity other than by purchase or con- 
demnation, and must pay for park land it uses for high- 
way purposes, State ex rel. State Hwy. Comm'n v. City of 
Albuquerque, 1960-NMSC-110, 67 N.M. 383, 355 P.2d 925. 

City may condemn realty for water-works system. 
— A city has the power of eminent domain for the purpose 
of constructing a water-works system situated more than 
two miles from the city limits, City of Raton v. Raton Ice 
Co,, 1920-NMSC-060, 26 N.M. 300, 191 P. 516. 

No condemnation for acequias. — No express power 
is conferred upon a city to condemn property already de- 
voted to a public use in either of these sections for any 
purpose, and the legislature did not intend by implication 
to confer power upon cities to condemn acequias used to 
conduct water for irrigation purposes. City of Albuquerque 
v. Garcia, 19138-NMSC-006, 17 N.M. 445, 130 P. 118. 

Error to appraise property, when caliche pres- 
ent, by average value. — This statute does not prevent 
the condemnation, for road-building purposes, of rock, 
sand, gravel and caliche, since none of them are metals, 
but as caliche has value, when processed, as a stock food, 
the proprietor should be given opportunity to prove spe- 
cial value, and it is error to appraise the property by its 
average value alone. Board of Cnty. Comm'rs v. Good, 
1940-NMSC-056, 44 N.M. 495, 105 P.2d 470. 

United States joined as defendant when Indian 
lands sought for acquisition. — The United States 
must be joined as a defendant when Pueblo Indian lands 
are sought for acquisition, and the United States dis- 
trict court is a proper forum and has the jurisdiction to 
try and determine the respective rights of the petitioner, 
the state highway commission (now state transportation 
commission), and the defendants, the United States and 
the Pueblo of Laguna. N.M. ex rel. State Hwy. Comm'n v. 
United States, 148 F. Supp. 508 (D.N.M. 1957). 


PUBLIC USES 


42A-3-2 


No taking of land already devoted to equivalent 
public purpose. — Generally, the authority to condemn 
property for public use or convenience does not, by nec- 
essary implication, provide for the taking of land already 
devoted to equivalent public purposes. 1957-58 Op, Att'y 
Gen. No. 57-329. 

Exercise of power by bringing proceedings 
against state-held property. — The power of eminent 
domain may well be exercised by the bringing of condem- 
nation proceedings against property held by the state un- 
der tax deeds, naming as parties defendant those persons 
having the right of redemption or repurchase. 1957-58 Op. 
Att'y Gen. No. 58-57, 

County commission may condemn real property to 
build courthouse on it. 1967 Op. Att'y Gen. No, 67-61. 

Sanitation association lacks power to condemn, 
when functioning as utility. —A mutual domestic wa- 
ter and/or sewage works association, as organized under 
the Sanitary Projects Act, 3-29-1 to 3-29-20 NMSA 1978, 
does not have the power of eminent domain when the as- 
sociation functions as a utility. 1967 Op. Att'y Gen. No. 67- 
50. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Eminent Domain 8§ 41, 68, 129; 27 Am. Jur. 2d 
Eminent Domain §§ 393, 402, 668 et seq., 931 et seq. 

State power of eminent domain over property of United 
States, 4A.L.R..548. 

Right of public body to compensation where property 
held by it is taken for another public purpose, 56 A.L.R. 
365. 

Validity, construction, and effect of statutes provid- 
ing for urban redevelopment by private enterprise, 44 
A.L.R.2d 1414. 

Necessity of condemnation where private rights are af- 
fected by regulation of bathing, swimming, boating, fish- 
ing, or the like, to protect public water supply, 56 A.L.R.2d 
790. 

Compensation or damages for condemning a public util- 
ity plant, 68 A.L.R.2d 392, 35 A.L.R.4th 1263. 

Public school, amount of property which may be con- 
demned for, 71 A-L.R.2d 1071, 

Rights and liabilities with respect to natural gas re- 
duced to possession and subsequently stored in natural 
reservoir, 94 A.L.R.2d 543, 

Power to condemn property or interest therein to re- 
place other property taken for public use, 20 A.L.R.3d 862, 

Cost of substitute facilities as measure of compensation 
paid to state or municipality for condemnation of public 
property, 40 A.L.R.3d 143. 

Eminent domain: possibility of overcoming specific ob- 
stacles to contemplated use as element in determining ex- 
istence of necessary public use, 22 A.L.R.4th 840, 

« Airport operations or flight of aircraft as constituting 
taking or damaging of property, 22 A.L.R.4th 863. 

Damages resulting from temporary conditions incident 
to public improvements or repairs as compensable taking, 
23 A.L.R.4th 674. 

29A C.J.S, Eminent Domain §§ 51, 110, 204, 418. 


42A-3-2. Condemnation of property by state institutions. 


If it is deemed necessary by the board of regents of a state educational institution enumerated 
in Article 12, Section 11 of the constitution of New Mexico or of [by] the governing bodies of other 
state institutions to condemn property for the public use of such institutions, the governing bodies 
may acquire in the name of the state title to the property in the manner provided in the Eminent 
Domain Code [42A-1-1 to 42A-1-83 NMSA 1978]. 
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42A-3-3 CONDEMNATION PROCEEDINGS 42A-4-1 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Eminent Domain §§ 41, 68; 27 Am. Jur, 2d Emi- 
nent Domain § 474 et seq. 


History: 1978 Comp., § ARALI-2, enacted by Laws 
1981, ch. 125, § 34, 

Compiler's notes. — oc 1937, ch. 95, § 1, ‘ratified 
and confirmed any and all deeds, grants and conveyances 
heretofore made by any city, town or village in this state to 
the state of New Mexico, conveying land or other property 
for the use of any institution of the state. 


42A-3-3. Street improvements; condemnation of ditch, canal or acequia’ 
by municipality; authorization[;] protest. 


A. The governing body of any municipality may, when it is for the best interest of such munici- 
pality for the improvement, extension or widening of any street, alley or avenue in such municipal- 
ity to. do away with any ditch, canal or acequia lying within, upon or adjacent to any such street, 
alley or avenue or contemplated street, alley or avenue or stsriee upon, under or adjacent to any 
area necessary for the extension, widening or improvement of such alley, street or avenue, proceed 
with the condemnation of such ditch, canal or acequia as provided in the Eminent Domain Code 
[42A-1-1 to 42A-1-33 NMSA 1978]. 

B. A sufficient defense to any condemnation action as grained 4 in Subsection A of this section 
shall be a written protest signed by at least fifty percent of the persons, associations or corpora- 
tions having a right to take water from the ditch, canal or acequia at or below the point at which it 
is to be condemned and whose rights are or may be affected by the condemnation action. 

C. The protest provided for pursuant to Subsection B of this section shall be presented to the 
court at the time fixed for the appointment of appraisers pursuant to the Eminent Domain Code. 
If, after a hearing, it appears that at least fifty percent of the persons having a right to take water 
from the ditch, canal or acequia at or below the point at which it is to be condemned, and whose 
rights ‘are or may be affected by the condemnation action, have in good faith signed such protest, 
the condemnation petition shall be dismissed. 


History: 1978 Comp., § 42A-3-3, enacted by Laws 
1981, ch. 125, § 35. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Effect of condemnation on existing sales con- 
tract. — Where property the subject of a sales contract 


was to be subsequently condemned by a city through the 


rescind the contract to convey real estate nor recover any 
amounts paid, Sapir v. Ewing, 1958-NMSC-004, 63. N.M. 
401, 320 P.2d 751. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 26 Am. 
Jur, 2d Eminent Domain §§ 30, 37, 61, 72, 73, 83, 84, 95, 
112, 136, 157, 158, 205 et seq.; 27 Am. Jur. 2d Eminent 
Domain §§ 388 et seq., 497 et seq., 872, 932, 936. 

29A C.J.S, Eminent Domain §§ 30,31, 41, 42,52 to 56, 
87, 89, 104, 200, 202, 207, 222, 232,233, 245 to 247, 264 


exercise of eminent domain, purchasers were not able to to 286. 


ARTICLE 4 


Spanish or Mexican Land Grants 


Sec. 
42A-4-1, Spanish or Mexican land grants; parties defen- 
dant; commissioners’ report. 


42A-4-1. Spanish or Mexican land grants; parties ¢ defendant; 
commissioners' report. 


A. If any part of a tract of land confirmed by’ special act of congress or by a decree of the court 
of private land claims as a Spanish or Mexican land grant, is sought to be condemned for any of 
the purposes provided for under the provisions of the Eminent Domain Code [42A-1-1 to 42A-1-33 
NMSA 1978], such condemnation proceedings may be conducted by making the unknown owners 
and the person to whom the grant was confirmed parties defendant, designating and describing 
them as they were designated and described in the act or decree of confirmation, and designating 
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42A-4-1 


SPANISH OR MEXICAN LAND GRANTS 


42A-4-1 


the heirs and successors of the confirmees as heirs and successors in title of the confirmees and 
giving the name of the grant. Proceedings shall be had as are provided for under the Eminent Do- 
main Code. No condemnation proceedings shall be had under the provisions of this section except 
for the purposes authorized by law to persons authorized to exercise the right of eminent domain. 

B. Subsection A of this section shall not apply to condemnation of parts of tracts of land on 
which a final decree in a quiet title suit has been rendered. 


History: 1978 Comp., § 42A-4-1, enacted by Laws 
1981, ch. 125, § 36. 

Compiler's notes. — Although "commissioners' re- 
port" appears in the catchline, there is no text that cor- 
responds to it in the section, 

Applicability. — Laws 1981, ch. 125, § 64, provides 
that the act applies only to condemnation actions com- 
menced on or after July 1, 1981, and provided that in any 
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condemnation action in which an appeal or a motion can 
modify or vacate the verdict or judgment, or to grant a 
new trial, was pending on July 1, 1981, the law applicable 
before July 1, 1981, governs the determination of the ap- 
peal or motion. 

Severability. — Laws 1981, ch. 125, § 63, provided 
for the severability of the act if any part or application 
thereof was held invalid. 
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CHAPTER 43 
| Commitment Procedures 


Art. 
1. Mental Health and Developmental Disabilities, 43-1-1 to 48-1-25 
1A. Developmental Disabilities Community Services, Recompiled 
1B. Assisted Outpatient Treatment, 43-1B-1 to 43-1B-14 
2. Alcoholics and Intoxicated Persons; Detoxification, 43-2-1 to 43-2-23 
3. Community Alcoholism Treatment and Detoxification, 43-3-1 to 43-3-15 


ARTICLE 1. 
Mental Health and Developmental Disabilities 


Sec. Sec, 

43-1-1.. Mental condition,of criminal defendants; evalua- 43-1-13. Involuntary commitment of developmentally 
tion; treatment. disabled adults to residential care. 

43-1-2. Short title. 43-1- 14, Voluntary admission to residential treatment or 

43-1-3. Definitions. habilitation. 

43-1-4. Legal representation of es 43-1-15. Consent to treatment; adult clients. 

43-1-5. Competence. 43-1-16 to 43-1-18. Repealed. 

43-1-6. Personal rights of residential clients. 43-1-19. Disclosure of information. 

43-1-7. Right to treatment. 43-1-20. Special commissioner. 

43-1-8. Right to habilitation. . 43-1-21. Convalescent status; rehospitalization. 

43-1-9. Individualized treatment or habilitation plans. 43-1-22. Transportation. 

43-1-10. Emergency mental health evaluation and care. 43-1-23. Violation of clients' rights, 

43-1-11. Commitment of adults for thirty-day period. 43-1-24. Appeals; court of appeals. 

43-1-12. Extended commitment of adults. _ 48-1-25, Cost of care. 


43-1-1. Mental condition of criminal defendants; evaluation; treatment. 


A. Whenever a district court finds it necessary to obtain an evaluation of the mental condition 
of a defendant in a criminal case, the court shall order an evaluation from a qualified professional 
available to the local facilities of the court or from a qualified professional at a local mental health 
center designated by the secretary of health, and whenever the court finds it desirable to use state 
personnel or facilities to assist in making the evaluation, the court shall in its order for an evalu- 
ation require service upon the secretary of health of the court's order for evaluation. The secretary 
of health shall arrange for a qualified professional furnished by the state to visit the defendant in 
local facilities available to the court or shall designate suitable available facilities. If the secretary 
of health designates a local mental health center or a state facility for the defendant's evaluation 
within forty-eight hours of service of the evaluation order, the secretary of health shall notify the 
court of such designation. The court shall then enter an appropriate transport order which also 
provides for the return of the defendant to the local facilities of the court. The defendant shall 
be transported by the county to facilities designated by the secretary of health for the purpose of 
making an evaluation. Misdemeanor defendants shall be evaluated locally. 

B. Ifthe secretary of health elects to have the defendant retained at the district court's local fa- 
cilities, the qualified professional furnished by the state shall visit the local facilities not later than 
two weeks from the time of service of the court's evaluation order upon the secretary of health and: 

(1) after the evaluation of the defendant is completed, the qualified professional furnished 
by the state shall be available for deposition to declare his findings. The usual rules of evidence 
governing the use and admission of the deposition shall prevail; and 

(2) if the secretary of health finds that the qualified professional will be unable to initiate 
the evaluation within two weeks from the time of service of the court's evaluation order upon the 
secretary of health, the secretary of health shall call upon the county sheriff of the county in which 
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43-1-1 COMMITMENT PROCEDURES 43-1-1 


the defendant is incarcerated and have the defendant transported to facilities designated by the 
secretary of health for the purpose of conducting the evaluation. 

C. If the secretary of health elects to have the defendant transported to the facilities desig- 
nated by the secretary of health for the purpose of evaluation, the évaluation shall be commenced 
as soon as possible after the admission of the defendant to the facility, but, in no event, shall the 
evaluation be commenced later than seventy-two hours after the admission. The defendant, at the 
conclusion of the evaluation, shall be returned by the county sheriff to the local facilities of the 
court upon not less than three days' notice, After the evaluation is, completed, the qualified profes- 
sional furnished by the state shall be available for deposition to declare his findings. The usual 
rules of evidence governing the use and admissibility of the deposition shall prevail. 

D. Documents réasonably required by the secretary of health to show the medical and forensic 
history of the defendant shall be furnished by the court when required. 

E. After an evaluation and upon reasonable notice, the district court may commit a danger- 
ous defendant charged with a felony pursuant to Section 31-9-1.2 NMSA 1978 or may dismiss the 
charges without prejudice and refer the defendant to the district attorney for possible initiation of 
proceedings under the Mental Health and Developmental Disabilities Code [this article]. A defen- 
dant so committed under the Mental Health and Developmental Disabilities Code shall be treated 
as any other patient committed involuntarily. Whenever the secretary of health determines that 
he does not have the ability to meet the medical needs of a defendant committed pursuant to Sec- 
tions 31-9-1.2 through 31-9-1.5 NMSA 1978, the secretary or his designee shall serve upon the dis- 
trict court and the parties a written certification of the lack of ability to meet the medical needs of 
the defendant. The court shall set a hearing upon the certification within ten days of its filing and 
shall, after the hearing, make a determination regarding disposition of the criminal case. When 
deemed by the secretary of health to be medically appropriate, a dangerous defendant committed 
pursuant to Section 31-9-1.2 NMSA 1978 may be returned by the county sheriff to the custody of 
the court upon not less than three days' notice. The secretary shall provide written notification to 
the court and parties within three days of the defendant's discharge. 

F. All acts to be performed by the secretary of health pursuant to provisions of this section may 
be performed by the secretary's designee. 


History: 1953 Comp., § 84-2-26, enacted by Laws _ changes in Subsection B. Laws 1989, ch. 94, § 2, effective 
1976, ch. 43, § 1; 1977, ch, 253, § 45; 1989, ch, 94, § 2; . July 1, 1989, also amended this section. The section was 


1989, ch, 128, § 1; 1998, ch, 240, § 7 1998, Oh. 249,87; set out as amended by Laws 1989, ch, 128, § 1. See 12-1-8 
1999, ch. 149, § 6, NMSA 1978. 
Cross references, — For the Children's Mental Health . 
and. Developmental Disabilities Act, see 32A-6A-1 NMSA , ANNOTATIONS 
1978, ; : No. pee fe duty of medical professionals to 
For procedures relating to evaluation of persons charged’ third party. — Where the decedent was struck and killed 


with criminal offenses, see Rules 5-602 and:7-507-NMRA, 
See also. 31-9-1,5 NMSA 1978. 

For the evaluation of children accused of committing de- 
linquent acts, see Rule 10-241 NMRA. 

The 1999 amendment, effective June 18, 1999, de- 
Jeted "or of a defendant found incompetent to proceed i ina 
criminal case in a proceeding for involuntary hospitaliza- 
tion pursuant to the Mental Health and Development Dis- 
abilities; Code" following "a criminal case".in Subsection 
A, substituted "shall" for "will" in Subsection B, deleted 
"then" following "secretary of health" in Subsection B(2), 
in Subsection E inserted "charged with a felony" in the 
first sentence and added the third, fourth and sixth sen-) 
tences, and inserted "provisions of" in Subsection F. 

The 1993 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed comparison 
was impracticable. Laws 19938, ch.'240,.§ 7 and. Laws 1998, ; 
ch, 249, § 7 enacted identical amendments to this section. , 
The section was set out as amended by Laws 1993, ch. ~ 
249, § 7. See 12-1-8 NMSA 1978. 


by an automobile driven by the perpetrator during a high- 
speed chase with police officers; the perpetrator had an 
extensive history of psychiatric illness; several months 
before the decedent was killed, the perpetrator had been 
charged with a misdemeanor assault in municipal court; 

at a competency hearing in district court, the parties stip- 
ulated that the perpetrator was not competent.to stand 
trial and the misdemeanor assault charge was remanded 

to municipal court for dismissal; at the competency hear- 
ing, the state intervened to seek an evaluation of the 
perpetrator for a civil commitment; the district court or- 
dered that the perpetrator be transported to the hospital 

for ‘evaluation; the doctor who performed the evaluation 

) |) discharged the perpetrator after five days, because the 
_. perpetrator did not meet the criteria for continued com- 
mitment; the transport order did not require that the per- 
petrator be returned to the facilities of the district court 
after discharge from the hospital; the perpetrator was not 
transported to the hospital in connection with a criminal 
matter; there was no finding by the district court that the 
a 1989 amendment, effective June 16, 1989, substi: perpetrator was a danger to others; and the decedent was 
ny anos. of haan and environment for." secretary _killed twelve days after the perpetrator was discharged 
of the health and environment department" in the first from the hospital, the hospital and the doctor did not have 


sentence’ of Subsection A and in Subsection F; added the 
last sentence of Subsection A; and made minor stylistic a statutory duty to the decedent under 43-1-1 NMSA ph 
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either to detain the perpetrator beyond the time required 
for the evaluation or to return the perpetrator to the court 
facilities. Ross v, City of Las Cruces, 2010-NMCA-015, 148 
N.M. 81, 229 P.3d 1253. 

Civil commitment of mentally retarded, danger- 
ous defendant. — Defendants with mental retardation 
who are dangerous, incompetent, and without a substan- 
tial probability of gaining competence may not be crimi- 
nally committed under the New Mexico Mental Illness 
and Competency Code, 39-1-1 NMSA 1978 et seq., but 
may be civilly committed under the Mental Health and 


Developmental Disabilities Act at the discretion of the’ 


district court and the district attorney. State v. Trujillo, 
2009-NMSC-012, 146 N.M, 14, 206 P.3d 125. 
Temporary restraint not violative of due process. 
— Persons may be deprived of their liberty for the good of 
society or themselves, This is not a deprivation of due pro- 
cess of law, but a temporary restraint on liberty, based on 
the extent of the illness, the need for treatment and hospital- 
ization, as well as the protection of society. State v. Sanchez, 
1969-NMSC-090, 80 N.M. 438, 457 P.2d 370, appeal dis- 
missed, 396 U.S, 276, 90 S. Ct. 588, 24 L. Ed. 2d 469 (1970). 
Prescription of judicial methods deemed proper 
legislative function. — The right to prescribe, within 
constitutional bounds, a judicial method of determining 
a person to be a lunatic or non compos mentis, and reg- 
ulating the custody and control of his person and prop- 
erty, is a proper legislative function. State v. Sanchez, 
1969-NMSC-090, 80 N.M. 438, 457 P.2d 370, appeal dis- 
missed, 396 U.S. 276, 90 S. Ct. 588, 24 L. Ed. 2d 469 (1970). 
Strict statutory compliance required. — Cases con- 
ducted for the purpose of determining the sanity of a citi- 
zen are required to be in strict compliance with statutory 
requirements. State v. Sanchez, 1969-NMSC-090, 80 N.M. 


438, 457 P.2d 370, appeal dismissed, 396 U.S. 276, 90 S. Ct. 


588, 24 L. Ed. 2d 469 (1970). 

Permitting court-appointed psychologist to at- 
tend independent evaluation of defendant was 
not an abuse of discretion. — Where defendant was 
charged as a serious youthful offender with two alterna- 
tive counts of first-degree felony murder, and where the 
state requested, and the district court allowed, an inde- 
pendent evaluation of defendant's alleged mental retar- 
dation following a court-appointed psychologist's recom- 
mendation that defendant be found incompetent to stand 
trial due to mental retardation, the district court did not 
abuse its discretion in granting a defense request permit- 
ting the court-appointed psychologist to attend the state's 
independent evaluation, because the district.court's deci- 
sion to order a second evaluation was entirely discretion- 
ary and, due to the unnecessary delay that had already 
occurred in the case, the court-appointed psychologist's 
attendance would ensure that the proceedings were expe- 
dited. State v, Linares, 2017-NMSC-014. 

District court did not abuse its discretion in find- 
ing defendant incompetent. — Where defendant was 
charged asa serious youthful offender with two alternative 
counts of first-degree felony murder, the district court did 
not abuse its discretion in finding defendant incompetent 


43-1-2. Short title. 


MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 43-1-2 


to stand trial based on a court-appointed psychologist's 
testimony that defendant had an.1Q of 68, that defendant 
had mental retardation, that the state failed to overcome 
the presumption that an accused with an IQ below 70 has 
mental retardation, and based on evidence adduced at the 
mental retardation hearing that defendant was incapable 
of consulting with her attorney with a reasonable degree 
of rational understanding, that she held a fundamentally 
incoherent view of the nature of the proceedings that were 
to be brought against her, and that she would not compre- 
hend the reasons for punishment if she were convicted. 
State.v, Linares, 2017-NMSC-014. 

Procedural requirements were met. — Where de- 
fendant was charged as a serious youthful offender with 
two alternative counts of first-degree felony murder, the 
proceedings below complied with the mandates of 31-9-1.6 
NMSA where the district court found that defendant was 
incompetent to stand trial due to mental retardation, that 
there was not a substantial probability that defendant | 
would become competent within a reasonable period of 
time not to exceed nine months, and that defendant was a. 
danger to others, and where the district court directed the 
department of health (DOH) to commence civil commit- 
ment proceedings under this section, and where DOH filed 
a petition with the district court for the involuntary com- 
mitment of defendant prompting the district court to com- 
mit defendant to the DOH for a period of habilitation not 
to exceed six months. State v. Linares, 2017-NMSC-014. 

Code does not distinguish between private and 
public mental health facilities in the method of com- 
mitment. The procedures are the same. 1988 Op. Att'y 
Gen. No. 88-02. 

Law reviews. — For note, "Statutory Proposals for Ex- 
panding Outpatient Treatment in New Mexico," see 2 Nat. 
Res. J. 153 (1962). 

For note, "Implementing the Right to Treatment for In- 
voluntarily Confined Mental Patients: Wyatt v. Stickney," 
see 3 N.M.L, Rev. 338 (1973). 

For note, "Constitutional Problems of Civil Commit- 
ment Procedures in New Mexico," see 6 N.M.L. Rev. 113 
(1975). 

For article, "Disclosure of Medical Information - Crimi- 
nal Prosecution of Medicaid Fraud in New Mexico," see 9 
N.M.L. Rev. 321 (1979). 

For article, "Treating Children Under the New Mexico 
Mental Health and Developmental Disabilities Code," see 
10 N.M.L. Rev. 279 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§ 49, 794 et seq. 

When finding or adjudication as to one's mental condi- 
tion by official or body not clearly judicial is conclusive 
evidence or has effect of a judgment as regards legal men- 
tal status, 108 A.L.R. 47. 

Validity and construction of statutes providing for psy- 
chiatric examination of accused to determine mental con- 
dition, 832 A.L.R.2d 434. 

Validity of conditions imposed when releasing person 
committed to institution as consequence of acquittal of 


crime on ground of insanity, 2 A.L.R.4th 934. 


Chapter 43, Article 1 NMSA 1978 may be cited as the "Mental Health and Developmental Dis- 


abilities Code". 


History: 1953 Comp., § 34-2A-1, enacted by Laws 
1977, ch. 279, § 1; 1989, ch. 128, § 2. 
_ The 1989 amendment, effective June 16, 1989, substi- 
tuted "Chapter 438, Article 1 NMSA 1978" for "Sections 1 
through 19 and 21 through 23 of this act". 


ANNOTATIONS 


Assisted outpatient treatment ordinance pre- 
empted by state law. — The Mental Health and Devel- 
opmental Disabilities Code, 43-1-1 NMSA 1978 et seq., and 
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the Mental Health Care Treatment Decisions Act, 24-7B-1 separate ordinance regulating individuals with mental ill- 
NMSA 1978 et seq., create a comprehensive scheme gov- ness: Protection and: Advocacy: Sys: v. City of Albuquerque, 
erning the treatment of individuals with mental illness, 2008-NMCA-149, 145 N.M. 156, 195 P.3d:1, cert. denied, 


with or without the consent of those individuals, which to- 2008-NMCERT-009, 145 N.M. 257, 196 P.3d 488. 
gether preempt home-rule municipalities from enacting a ; y pe br 


43 1-3. Deftritions. 


As used in the Mental Health ag a PevgbBental Disabilities Code: 

A. "aversive stimuli" means anything that, because it is believed to be unreasonably unpleas- 
ant, uncomfortable or distasteful to the client, is administered or done to the client for the purpose 
of reducing the frequency of a behavior, but ee not include verbal therapies, physical restrictions 
to prevent imminent harm to self or others or psychotropic medications that are not used for pur- 
poses of punishment; 

B, "client" means any patient who is PA dating or receiving mental health services or any 
person requesting or receiving developmental disabilities services or who is present in a mental 
health or developmental disabilities facility for the purpose of receiving such services or who has 
been placed in a mental health or developmental disabilities facility by the person's parent or 
guardian or by any court order; 

C: "code" means the Mental Health and Developmental Disabilities Code; 

D. "consistent with the least drastic means principle" means that the habilitation or treatment 
and the conditions of habilitation or treatment for the client, separately and in combination: 

(1) are no more harsh, hazardous or intrusive than necessary to achieve acceptable treat- 
ment objectives for the client; 

(2) involve no restrictions on physical movement and no requirement for residential care 
except as reasonably necessary for the administration of treatment or for the protection of the cli- 
ent or others from physical injury; and 

(3) are conducted at the suitable available facility closest to the client's place of residence; 

E. "convulsive treatment" means any form of mental health treatment that depends upon cre- 
ation of a convulsion by any means, including but not limited to electroconvulsive treatment and 
insulin coma treatment; 

F. "court" means a district court of New Mexico; 

G. "department" or "division" means the behavioral health services division of the human ser- 
vices department; ; 

H. "developmental disability" means a disability of a person that is attributable to mental 
retardation, cerebral palsy, autism or neurological dysfunction that requires treatment or habilita- 
tion similar to that provided to persons with mental retardation; 

I. "evaluation facility" means a community mental health or developmental disability program 
or a medical facility that has psychiatric or developmental disability services available, including 
the New Mexico behavioral health institute at Las Vegas, the Los Lunas medical center or, if none 
of the foregoing is reasonably available or appropriate, the office of a physician-or a certified psy- 
chologist, and that is capable of performing a mental status examination adequate to determine 
the need for involuntary treatment; 

J. "experimental treatment” means any mental health or developmental disabilities treat- 
ment that presents significant risk of physical harm, but does not include accepted treatment 
used in competent practice of medicine and psychology and supported by scientifically accept- 
able studies; 

K. "grave passive neglect" means failure to provide for basic personal or medical needs or for 
one's own safety to such an extent that it is more likely than not that serious bodily yeiey will 
result in the near future; 

L. "“habilitation" means the process by which Cerin! persons and their staff assist a cli- 
ent with a developmental disability in acquiring and maintaining those skills and behaviors that 
enable the person to cope more effectively with the demands of the person's self and environment 
and to raise the level of the person's physical, mental and social efficiency. "Habilitation" includes 
but is not limited to programs of formal, structured education and treatment; 
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M. "likelihood of serious harm to oneself" means that it is more likely than not that in the near 
future the person will attempt to commit suicide or will cause serious bodily harm to the person's 
self by violent or other self-destructive means, including grave passive neglect; 

N. "likelihood of serious harm to others" means that it is more likely than not that in the near 
future a person will inflict serious, unjustified bodily harm on another person or commit a criminal 
sexual offense, as evidenced by behavior causing, attempting or threatening such harm, which 
behavior gives rise to a,reasonable fear of such harm from the person; 

O. "mental disorder" means substantial disorder of a person's emotional processes, thought 
or cognition that grossly impairs judgment, behavior or capacity to recognize reality, but does not 
mean developmental disability; , 

P.. "mental health or developmental disabilities professional" means a physician or other pro- 
fessional who by training or experience is qualified to work with persons with a mental disorder or 
a developmental disability; 

Q. "physician" or "certified eer tte mee when used for the purpose of hospital admittance or 
discharge, means a, Bhiyaleidit or certified psychologist who has been granted admitting privileges 
at a hospital licensed by the department of health, if such privileges are required; 

R. "protected health information" means individually identifiable health information trans- 
mitted by or maintained in an electronic form or any other form or media that relates to the: 

(1) past, present or future physical or mental health or condition of an individual; 

(2) provision of health care to an individual; or 

(3) payment for the provision of health care to an individual: 

S. "psychosurgery": 

(1) means those operations currently referred to as lobotomy, psychiatric surgery and be- 
havioral surgery and all other forms of brain surgery if the surgery is performed for the purpose 
of the following: 

(a) modification or control of thoughts, feelings, actions or behavior rather than the 
treatment of a known and diagnosed physical disease of the brain; 

(b) treatment of abnormal brain function or normal brain tissue in order to control 
thoughts, feelings, actions or behavior; or 

(c) treatment of abnormal brain function or abnormal brain tissue in order to modify 
thoughts, feelings, actions or behavior when the abnormality is not an established cause for those 
thoughts, feelings, actions or behavior; and 

(2) does not include prefrontal sonic treatment in which there is no destruction of brain 
tissue; 

T. "qualified mental health professional licensed for independent practice" means an indepen- 
dent social worker, a licensed professional clinical mental health counselor, a marriage and family 
therapist, a certified nurse practitioner or a clinical nurse specialist with a specialty in mental 
health, all of whom by training and experience are qualified to work with persons with a mental 
disorder; 

U. "residential treatment or habilitation program" means diagnosis, evaluation, care, treat- 
ment or habilitation rendered inside or on the premises of a mental health or developmental dis- 
abilities facility, hospital, clinic, institution or supervisory residence or nursing home when the 
client resides on the premises; and 

V. , "treatment" means any effort to accomplish a significant change in the mental or emotional 
condition or behavior of the client. 


History: 1953 Comp., § 34-2A-2, enacted by Laws _ The 2013 amendment, effective June 14, 2013, de- 
1977, ch. 279, § 2; 1978, ch. 161, § 1; 1979, ch. 218, § 1; fined "qualified mental health professional licensed for in- 
1979, ch. 396, § 1; 1989, ch. 128, § 3; 1993, ch. 77, § 231; dependent practice"; in Subsection I, after "the office of a", 
2005, ch. 318, § 11; 2007, ch. 46, § 42; 2007, ch. 325, § 9; deleted "licensed"; in Subsection O, after "mental", deleted 
2013, ch. 39, § 1; 2016, ch. 84, § 15. "disability" and added "disorder"; in Subsection P, after 

The 2016 ‘amendment, effective July 1, 2016, defined "persons with a mental", deleted "disability" and added 

"protective health information" as used in the Mental "disorder"; and added Subsection S. 

Health and Developmental Disabilities Code; in Subsec- The 2007 amendment, effective June 15, 2007, 
tion M, after "including", deleted "but not limited to"; and changed "department of health" to “human services de- 
added a new Subsection R and redesignated the succeed- partment". 


ing subsections accordingly. 
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The 2005 amendment, effective June 17, 2005, in Sub- not mean developmental disability" at the end of present 
section G, defined "division" i in Subsection I, changed the Subsection O; added present Subsection Q; redesignated 
name of the Las Vegas medical center to the New Mexico former Subsections P through U as present Subsections 
behavioral institute at Las Vegas and changed the name R through V; and made minor ap inp wend through- 
of the Los Lunas hospital and training school to the Los _... out the section. 

Lunas medical center ; and deleted Subsection U, which 
defined "division", ANNOTATIONS 

The 1993 amendment, effective July 1, 1993, sub- Behavior threatening harm sufficient. — The be- 
stituted "department of health" for "health and environ- havior at issue in Subsections M and ‘N does ‘not have 
ment department" in Subsections G, Q, and U; substituted to have caused the requisite harm; behavior threaten- 
"shall be capable" for "must be capable" near the end of ing the requisite harm is sufficient. State v. Pernell, 
Subsection I; deleted former Subsection U, defining "resi- 1979-NMCA-008, 92 N.M. 490, 590 P.2d 638. 
dential treatment program for mental disorders"; and re- Tawi ‘eviswalD For article, "Treating Children Under 
designated former Subsection V as present Subsection U. ‘the New Mexico Mental Health and Developmental Dis- 

The 1989 amendment, effective June 16, 1989, in abilities Code," see 10 N.M.L. Rev. 279 (1980). 

Subsection I substituted "including the Las Vegas Medi- ‘Ain Jun 2d, ALR. and CJS. references. — Test 
cal Center" for "the New Mexico state hospital" and or criterion of mental condition within contemplation of 
added all of the language following "physician"; added statute providing for commitment of persons because of 
present Subsection K; redesignated former Subsections mental condition, 158 A.L.R. 1220. 

K through O as present Subsections L through P; de- Standard of proof required under statute providing for 
leted as evidenced by behavior causing, attempting or commitment of sexual offenders or sexual psychopaths, 96 
threatening the infliction of serious bodily harm to him- A.L.R.3d 840. 


self" at the end of present Subsection M; added "but does 


43-1-4. Legal representation of clients. 


A. Clients shall be represented by counsel at all proceedings under the code and shall be en- 
titled to obtain advice of counsel at any time regarding their status under the code. 

B.. The court shall appoint counsel to represent a client who has not retained counsel and is un- 
able to do so. When appointing counsel, the court shall give preference to nonprofit organizations 
offering representation to persons with a mental illness or a developmental disability. A client 
shall be liable for the cost of legal representation unless the client is indigent. 


History: 1953 Comp., § 34-2A-3, enacted by Laws Law reviews. — For article, "Treating Children Under 
1977, ch. 279, § 3; 1978, ch. 161, § 2; 2007, ch. 46, § 43. the New Mexico Mental Health and Developmental Dis- 
Compiler's notes. — For the meaning of "code", see 43- abilities Code," see 10 N.M.L. Rev. 279 (1980). 
1-8C and 43-1-2 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S, references, — 53 Am. 
The 2007 amendment, effective June 15, 2007, made Jur. 2d Mentally Impaired Persons §§ 3, 24, 35 et seq. 
non-substantive language changes. Right to counsel in insanity or wih ae adjudica- 


tion proceedings, 87 A.L.R.2d 950. 


ANNOTATIONS Right of party to have his attorney or physician, or a 
Attorney's fees for appointed counsel on appeal. court reporter, present during his physical or mental ex- 
— Upon a finding by the trial court that the client is indi- amination by a court-appointed expert, 7 A.L.R.3d 881. | 
gent, an award of attorney's fees for the services of coun- Right to notice and hearing prior to revocation of condi- 
sel on appeal is proper, State v. Clayton, 1981-NMCA-018 tional release status of mental patient, 29 A.L.R.4th 394. 
95 N.M. 644, 625 P.2d 99. , é 57 C.J.S. Mental Health § 31, , 


43-1-5. Competence. 


Neither the fact that a person has been accepted at or admitted to a hospital or institutional 
facility, nor the receiving of mental health or developmental disability treatment services, shall 
constitute a sufficient basis for a finding of incompetence or the denial of any right or benefit of 
whatever nature which he would have otherwise. 


History: 1953 Comp., § 34-2A-4, enacted by Laws reaching a conclusion as to a patient's current condition. 
1977, ch. 279, § 4. State v. Pernell, 1979-NMCA-008, 92 N.M. 490, 590 P.2d 638. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Admis- 

ANNOTATIONS sibility and probative force on issue as to mental condi- 

Section does not bar consideration of history tion, of evidence that one had been adjudged incompetent 
of hospitalizations along with other evidence, in or insane, or had been confined in insane asylum, 7 A.L.R, 


568, 68 A.L.R, 1309. 
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43-1-6. Personal rights of residential clients. 


All clients who receive residential treatment or habilitation services shall have the rights pro- 
vided in this section. 

A; Subject to restrictions by a physician for good cause, each resident client has the right to 
receive visitors of his own choosing daily. Hours during which visitors may be received shall be 
limited only in the interest of effective treatment and the reasonable efficiency of the supervised 
residential facility and shall be sufficiently flexible to accommodate the individual needs of the 
resident client and his visitors. Notwithstanding the above, each resident client has the right to 
receive visits from his attorney, physician, psychologist, clergyman or social worker in private at 
any reasonable time, irrespective of visiting hours, provided the visitor shows reasonable cause for 
visiting at times other than normal visiting hours. 

B. Writing material and postage stamps shall be reasonably available for the resident clients' 
use in writing letters and other communications. Reasonable assistance shall be provided for writ- 
ing, addressing and posting letters and other documents upon request. The resident client has 
the right to send and receive sealed and uncensored. mail. The resident client has the right to 
reasonable private access to telephones and, in cases of personal emergencies when other means 
of communication are not satisfactory, he shall be afforded reasonable use of long distance calls. 
Provided that for other than mail or telephone calls to a court or an attorney, a physician or certi- 
fied psychologist may, for good cause, restrict mailing or telephone privileges. A resident client who 
is indigent shall be furnished such writing, postage and telephone facilities without charge. 

C. Each resident client has the right to follow or abstain from the practice of religion. The 
supervised residential facility shall provide appropriate assistance in this connection including 
reasonable accommodations for religious worship and transportation to nearby religious services. 
Clients who do not wish to participate in religious practice shall be free from pressure to do.so or 
to accept religious beliefs. 

D. Each resident client has the right to a humane psychological and physical environment. He 
shall be provided.a comfortable bed and adequate changes of linen and reasonable storage space 
for his personal possessions. Except when curtailed for reason of safety or therapy as documented 
in his record by his physician, he shall be afforded reasonable privacy in his sleeping and personal 
hygiene practices, 

E. Each resident client shall have reasonable daily opportunities for physical exercise and out- 
door exercise and shall have reasonable access to recreational areas and equipment. 

F. Each resident client has. the right to a nourishing, well-balanced, varied and appetizing diet. 

G. Each resident client has the right to prompt and adequate medical attention for any physi- 
cal ailments and shall receive a complete physical examination upon admission and at least once 
every twelve months thereafter; provided, however, that clients who have received a complete 
physical examination within two days prior to the current admission shall not receive a complete 
physical examination unless the physician deems it necessary. 

H. All resident clients have the right to a clean, safe, comfortable divuifloiidentai in a structure 
which complies with generally applicable fire safety requirements. 

I. All resident clients have a right to be free from unnecessary or excessive medication. No 
medication shall be administered unless at the written order of a licensed physician or by a verbal 
order, noted promptly in the patient's medical record and signed by the physician within twenty- 
four hours. Medication shall be administered only by a licensed physician, registered nurse or 
licensed practical nurse or by a:medical or nursing student under the direct supervision of a li- 
censed physician or registered nurse. The attending physician shall be responsible for all medi- 
cation given or administered to a resident client. Notation of each individual's medication shall 
be kept in his medical records and shall include a notation by the physician of the behavioral or 
symptomatic baseline data upon which.the medication order was made. The attending physician 
shall review on a regular basis the drug regimen of each resident client under his care. All pre- 
scriptions for psychotropic medications shall be written with a termination date which shall not 
exceed thirty days. Medication shall not be used as a punishment, for the convenience of staff, as 
a substitute for programs or in quantities that ee with the client's treatment or habilitation 
program. 
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History: 1953 Comp., § 34-2A-5, enacted by Laws — Am. Jur. 2d, A.L.R. and C.J.S. references, — 
1977, ch. 279, § 5; 1978, ch. 161, § 3; 1989, ch. 128, § 4. Nonconsensual treatment of involuntarily committed 
The 1989 amendment, effective June 16, 1989, sub- mentally ill persons with neuroleptic or antipsychotic 
stituted "client has" for "client shall have" throughout the drugs as violative of state constitutional guaranty, 74 
section, inserted "or certified psychologist" in the fifth sen- A.L.R.4th 1099, 
tence of Subsection B, and substituted "twelve months" Right of state prison authorities to admaichislr neuro- 
for "six months" in Subsection G. Pos leptic or antipsychotic drugs to prisoner without his or her 
} consent - state cases, 75 A.L.R.4th 1124. 
ANNOTATIONS Validity, construction, application and effect ‘of Civil 


Rights..of Institutionalized «Persons. Act, 42. WEES 


* ett ‘ j " * Chi 
Law reviews. — For article, "Treating Children Under 8§1997-1997}, 93 A.L.R. Fed. 706, 


the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980), 

For comment, "Mental Health Law - Temporary Deten- 
tion of 'Voluntary' Patients by Hospital Authorities: Due 
Process Issues," see 12 N,M.L. Rev. 791 (1982), 


43-1-7. Right to treatment. 


Each resident client receiving mental health services shall have the right'to prompt treatment 
pursuant to an individualized treatment plan and consistent with: the least drastic means iba 15 
ciple. 


History: 1953 Comp., § 34-2A-6, enacted by Laws ANNOTATIONS 


1977, chy Bdbel® & Law reviews. — For article, "Treating Children Under 


the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 


43-1-8. Right to habilitation. 


Each resident client receiving developmental disabilities services shall have the right to prompt 
habilitation services pursuant to an individualized habilitation plan and consistent with the a5ieat 
drastic means principle. . 


History: 1958 Comp., § 34-2A-7, enacted by Laws 
1977, ch, 279, § 7. 


43-1-9. Individualized treatment or habilitation plans. 


A. An individualized treatment or habilitation plan shall be Pees within fourteen days of 
a client's admission to residential treatment or services. 
B. ‘Each client shall, to the maximum extent’ possible, be Gitobred 4 in the preparation of his own 
individualized treatment or habilitation plan. 
C. Each individualized treatment or habilitation plan Shall include: 
(1) astatement of the nature of the specific problem and the specific needs of the client; 
(2) a statement of the least restrictive conditions REDSRS FY to achieve the pubpoes of 
treatment or habilitation; 
(3) a description of intermediate and long-range eal iavith the prtiected timetable for 
their attainment; 
(4) astatement and rationale for the plan of treatment or habuitakion for diclarery ities thea 
intermediate and long-range goals; 
(5) -specification of staff responsibility anda whine of the proposed staff Hebi Pint Kor 
with the client in order to attain these goals; and . 
(6) criteria for release to less restrictive settings for iaatucat or habilstatiou: ee for 
discharge and a projected date for discharge. | 
D. A treatment or habilitation plan for resident clients shall Abdali 
(1) mentalistatus examination; i 
(2) intellectual function assessment; . 
(3) psychological assessment, which may include the use BF peyeholeaieal testing; 
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(4) educational assessment; 
(5) vocational assessment; : 
(6) social assessment; 
(7) medication assessment; and 
(8) physical assessment. 

EK. The individualized treatment or habilitation plan shall be available upon request to the fol- 
lowing persons: the client; the client's attorney; any mental health or developmental disabilities 
professional designated by the client; and the client's guardian or treatment guardian if one has 
been appointed. The client's progress in attaining the goals and objectives set forth in his individu- 
alized treatment or habilitation plan shall be monitored and noted in his records, and revisions in 
the plan may be made as circumstances require; provided that the persons authorized by this sub- 
section to have access to the individualized plan shall be informed of major changes and shall have 
the opportunity to participate in such decision. Nothing in this subsection shall require disclosure 
of information to a client or to his parent when the attending physician or certified psychologist 
believes that disclosure of that particular information would be damaging to the client and so re- 
cords in the client's medical record. 


History: 1953 Comp., § 34-2A-8, enacted by Laws 
1977, ch. 279, § 8; 1989, ch. 128, § 5; 1993, ch. 77, § 232. 

The 1993 amendment, effective July 1, 19938, deleted 
"the client's parent if the client is a minor and the’parent 
has custody of the client" following "the client" in the first 
sentence of Subsection EH. eyevc4 

The 1989 amendment, effective June 16, 1989, added 
present Subsection D; redesignated former Subsection D 
as present Subsection EH; inserted "or certified psycholo- 


ANNOTATIONS 


Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279.(1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Noncon- 
sensual treatment of involuntarily committed mentally ill 
persons with neuroleptic or antipsychotic drugs as viola- 
tive of state constitutional guaranty, 74 A.L.R.4th 1099, 


gist" in the last sentence of present Subsection. E; and 
made minor stylistic changes throughout the section. 


43-1-10. Emergency mental health evaluation and care. 


A.. A peace officer may detain and transport a person for emergency mental health evaluation 
and care in the absence of a legally valid order from the court only if: 

(1) the person is otherwise subject to lawful arrest; 

(2) the peace officer has reasonable grounds to believe the person has just attempted sui- 
cide; 
(3) the peace officer, based upon the peace officer's own observation and investigation, has 
reasonable grounds to believe that the person, as a result of a mental disorder, presents a likeli- 
hood of serious harm to himself or herself or to others and that immediate detention is necessary 
to prevent such harm. Immediately upon arrival at the evaluation facility, the peace officer shall 
be interviewed by the admitting physician or the admitting physician's designee; or 

(4) a physician, a psychologist or.a qualified mental health professional licensed for inde- 
pendent practice who is affiliated with a community mental health center or core service agency 
has certified that the person, as a result of a mental disorder, presents a likelihood of serious harm 
to himself or herself or to others and that immediate detention is necessary to prevent such harm. 
Such certification shall constitute authority to transport the person. 

B. An emergency evaluation under this section shall be accomplished upon the request of a 
peace officer or jail or detention facility administrator or that person's designee or upon the certi- 
fication of a physician, a psychologist or a qualified mental health professional licensed for inde- 
pendent practice who is affiliated with a community mental health center or core service agency. 
A court order is not required under this section. If an application is made to a court, the court's 
power to act in furtherance of an emergency admission shall be limited to ordering that: 

(1). the client be seen by a certified psychologist or psychiatrist prior to transport to an 
evaluation facility; and 

(2) a peace officer transport the person to an evaluation facility. 

C. An evaluation facility may accept for an emergency-based admission any person when a 
physician or certified psychologist certifies that such person, as a result of a mental disorder, 
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presents a likelihood of serious harm to himself or herself or to others and that immediate deten- 
tion is necessary to prevent such harm. Such certification shall constitute authority to eek 
the person. 

D. A person detained under this section shall, whenever possible, be taken immediately to an 
evaluation facility. Detention facilities shall be used as temporary shelter for such persons only 
in cases of extreme emergency for protective custody, and no person taken into custody under the 
provisions of the code shall remain in a detention facility longer than necessary and in no:case 
longer than twenty-four hours. If use of a detention facility is necessary, the reagan client: 

(1) shall not be held in a cell with prisoners; 

(2) shall not be identified on records used to record custody of stieate 

(3) shall be provided adequate protection from possible suicide attempts; and. | 

(4) shall be treated with the respect and dignity due every citizen who is neither accused 
nor convicted of a crime. 

E. The admitting physician or acutitad psychologist shall evaluate whether rawnaialtie ouduiside 
exist to detain the proposed client for evaluation and treatment, and, if reasonable grounds. are 
found, the proposed client shall be detained. If the admitting physician or certified psychologist 
determines that reasonable grounds do not exist to detain the proposed client for aanesnes and 
treatment, the proposed client shall not be detained. 

F. Upon arrival at an evaluation facility, the proposed client shall be informed orally ‘ind in 
writing by the evaluation facility of the purpose and possible consequences of the proceedings, the 
right to a hearing within seven days, the right to counsel and the right to communicate with an 
attorney and a mental health professional of the proposed client's own choosing and shall have the 
right to receive necessary and appropriate treatment. 

G. A peace officer who transports’a proposed client to an evaluation facility under the provi- 
sions of this section shall not require a court order to be reimbursed by the referring county. 


History: 1953 Comp., § 34-2A-9, enacted by Laws Subsection B; redesignated former Subsections B through 
1977, ch. 279, § 9; 1978, ch. 161, § 4; 1979, ch. 396, § 2; E_as present Subsections C through F; inserted “or certi- 
1989, ch. 128, § 6; 20138, ch. 39, § 2. fied psychologist" in present Subsections C and K; in pres- 

The 2013 amendment, effective June 14, 2013, al- ent Subsection C substituted "for an emergency based ad- 
lowed qualified mental health professionals licensed for mission" for "on an emergency basis" in the first sentence 
independent practice to certify that a person presents a and added the second sentence; and added Subsection G,. 
danger to that person or others and that immediate de- 
tention is necessary to prevent harm and authorized - ANNOTATIONS 


transport of that person to an evaluation facility; in Para- » 
graph (4) of Subsection A, after "a", deleted licensed’, 
after "physician", deleted "or" and ‘after "a physician, a" 
deleted "certified" and after "psychologist", added “or a 
qualified mental health professional licensed for indepen- 
dent practice who is affiliated with a community mental 


-Protection against unreasonable seizure. — To 
the extent that the involuntary seizure of a person for an 

»\, emergency mental health evaluation mirrors a criminal 
arrest, the Fourth Amendment's protection against unrea- 
sonable searches and seizures more specifically applies to 

$ eit y f the involuntary seizure for emergency mental health pur- 
health center or core service agency"; in Subsection B, in poses than the Fourteenth Amendment's general substan- 


the first sentence, after "upon the certification of a" de- a 
leted "licensed", after "certification of a physician", deleted cat Rn pie ( rebar laph aNaas ee. guarantees, Ak AHeaR 


"or certified" and added "a", after "psychologist", deleted 
"as described in oe 'G of this section" and added 
"or a qualified mental health professional licensed for 
independent practice who is affiliated with a community 
mental health center or core service agency"; in Subsec- 


Probable cause analysis applies. — In the criminal 
arrest context, a.Fourth Amendment seizure is reason- 
able if it is based on "probable cause"; because similar 
underlying interests arise in the context of a detention 
vor cite hen a" del "i a for an emergency health evaluation, the "probable cause" 
ion ©, after “any person when a, deleted . licensed’; in doctrine applies in determining the validity of the govern- 
Subsection E, in the second sentence, after "do not exist ment's seizure of a person for mental health reasons. Pino 
to detain the", added "proposed" and after "evaluation and v. Higgs, 75 F.3d 1461 (10th Cir, 1996), 
treatment, the" added "proposed"; in Subsection’ F, after "Requirements forlériininal bail @o’ROt apply as 
"consequences of the proceedings", deleted "the allega- basis for considering stay of commitment order. State 
tions in the petition, his" and added "the". after "an at- v. Pernell, 1979-NMCA-008, 92 N.M. 490, 590 P.2d 638. 
torney and", deleted "an independent" and added va’, and Court may consider circumstances. — In consider- 
after ‘mental health, professional of', deleted "his" and ing the question of a release during commitment proceed- 
added "the proposed client's"; and in Subsection G, after ings, the trial court may consider the circumstances al- 

who transports", deleted "any" and added "a proposed”. leged, and after ordering a commitment may consider the 

The 1989 amendment, effective June 16, 1989, sub- circumstances as well as the length of the commitment 


stituted the present catchline for "Residential mental ordered. State v. Pernell, 1979-NMCA-008. 92 N.M. 490 
health treatment of adults - involuntary - emergency"; in 590 P.2d 638. : ; ean diate 


Subsection A inserted "and transport" in the introductory "Right" to stay of commitment order is not abso- 


paragraph, inserted "likelihood of" in the first sentence of i 
Has havasihs (2) dendaeciicRaalaiacha (All «dle on eal Poca v, che 1979-NMCA-008, 92 N.M. 490, 590 
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Appellate review for abuse of discretion. — Ap- 
pellate review is on the basis of whether the trial court's 
order in connection with a stay was an abuse of discretion. 
State v. Pernell, 1979-NMCA-008, 92 N.M. 490, 590 P.2d 
638; oF ap 

Private physician’ s 42 US. C. 1988 liability. —A 
private physician who certifies a person for purposes of 


Subsection A is not subject to Section 1983 liability sim- 


ply because a state police officer responds by transport- 
ing or detaining that person, Pino v. Higgs, 75 F.8d 1461 
(10th Cir.1996). 

Twenty-four hour detention limitation. — The pro- 
visions of Subsection D are clear and unambiguous - men- 
tally ill persons being held in detention facilities pend- 
ing transfer to a proper evaluation facility may not be so 
confined for a period longer than twenty-four hours. By 
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exceptions for weekends and legal holidays, the legisla- 
ture intended the twenty-four hour limitation to apply in 
all instances, including weekends and legal holidays. 1990 
Op. Att'y Gen. No. 90-15. 

Law reviews. — For comment, "Mental Health Law - 
Temporary Detention of 'Voluntary' Patients by Hospital 
Authorities: Due Process Issues," see 12 N.M.L. Rev. 791 
(1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 53 Am. 
Jur. 2d Mentally Impaired Persons § 3 et seq. 

Modern status of rules as to standard of proof required 
in civil commitment proceedings, 97 A.L.R.3d 780. 

Necessity and sufficiency of statements informing one 
under investigation for involuntary commitment of right 
to remain silent, 23 A.L.R.4th 563. 

57 C.J.S. Mental Health § 21 et seq. 


including this specific time limitation and failing to make 


43-1-11. Commitment of adults for thirty-day period. 


A. Every adult client involuntarily admitted to an evaluation facility pursuant to Section 43- 
1-10 NMSA 1978 has the right to a hearing within seven days of admission unless waived after 
consultation with counsel. If a physician or evaluation facility decides to seek commitment of the 
client for evaluation and treatment, a petition shall be filed with the court within five days of 
admission requesting the commitment. The petition shall include a description of the specific be- 
havior or symptoms of the client that evidence a likelihood of serious harm to the client or others 
and shall include an initial screening report by the evaluating physician individually or with the 
assistance.of a mental health professional or, if a physician is not available, by a mental health 
professional acceptable to the court. The petition shall list the prospective. witnesses for commit- 
ment and a summary of the matters to which they will testify. Copies of the petition shall be 
served on the client, the client's guardian, and treatment guardian if one has been appointed, and 
the client's attorney.’ 

B. At the hearing, the client shall be represented by counsel and shall have the right to present 
evidence on the client's behalf, including testimony by an independent mental health professional 
of the client's own choosing, to cross-examine witnesses and to be present at the hearing. The pres- 
ence of the client may be waived upon a showing to the court that the client knowingly and volun- 
tarily waives the right to be present. A complete record of all proceedings shall be made. 

C. A court-appointed guardian for an adult involved in an involuntary commitment proceed- 
ing shall have automatic standing to appear at all stages of the proceeding and shall be allowed 
to testify by telephone or through affidavit.if circumstances make live testimony too burdensome. 

D. The court shall include in its findings the guardian's opinion regarding the need for invol- 
untary treatment or a statement detailing the efforts made to ascertain the guardian's opinion. 

E.. Upon completion of the hearing, the court may order a commitment for evaluation and 
treatment not to-exceed thirty days if the court finds by clear and convincing evidence that: 

(1) asaresult of a mental disorder, the client presents a likelihood of serious harm to the 
client's own self or others; | ) 
(2) the client needs and is likely to benefit from the proposed treatment; and 
(3) the proposed commitment is consistent with the treatment needs of the client and with 
the least drastic means principle. 

F. Once the court has made the findings set forth i in, Subsection E of this section,.the court 
shall hear further evidence as to whether the client is capable of informed consent. If the court 
determines that the client is incapable of informed consent, the court shall appoint for the client a 
treatment guardian who shall have only those powers enumerated in Section 43-1-15 NMSA 1978. 

~G,. An interested person who reasonably believes that an adult is suffering from a mental dis- 
order and presents a likelihood of serious harm to the adult's own self or others, but does not re- 
quire emergency care, may request the district attorney to investigate and determine whether rea- 
sonable grounds exist to commit the adult for a thirty-day period of evaluation and treatment: The 
applicant may present to the district attorney any medical reports or other evidence immediately 
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available to the applicant, but shall not be required to obtain a medical report or other particular 
evidence in order to make a petition. The district attorney shall act on the petition within seventy- 
two hours. If the district attorney determines that reasonable grounds exist to commit the adult, 
the district attorney may petition the court for a hearing. The court may issue a summons to the 
proposed client to appear at the time designated for a hearing, which shall be not less than five 
days from the date the petition is served. If the proposed client is summoned and fails to appear at 
the proposed time and upon a finding of the court that the proposed client has failed to appear, or 
appears without having been evaluated, the court may order the proposed client to be detained for 
evaluation as provided for in Subsection C of Section 43-1-10 NMSA 1978. 

H. Any hearing provided for pursuant to Subsection G of this section shall be conducted in 
conformance with the requirements of Subsection B of this section. 


History: 1953 Comp., § 34-2A-10, enacted by Laws 
1977, ch. 279, § 10; 1978, ch. 161, § 5; 1979, ch. 396, § 3; 
1989, ch, 128, § 7; 2009, ch. 159, § 14, 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, in the second sentence, deleted "the division" 
and added the article "A"; and in the last sentence, added 
"the client's guardian, and treatment guardian if one has 
been appointed"; and added Subsections .C and D. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted the present language of Subsection D for "If the 
court finds that the client meets the criteria for commit- 
ment set forth in Subsection C of this section but does not 
require residential care, it may order the client to undergo 
such nonresidential treatment as may be appropriate and 
necessary", and made minor stylistic changes throughout 
the section, 


ANNOTATIONS 


Civil commitment interests generally. — In the 
civil commitment situation, the interests of the state are 
pitted against restrictions on the liberty of the individual. 
The language of 34-2-5, 19538 Comp. (now repealed) indi- 
cated that the aim of the state is first to protect society 
from the mentally ill, a manifestation of the state's po- 
lice power, and also to protect the mentally ill from them- 
selves, while providing care and treatment. In re Valdez, 
1975-NMSC-050, 88 N.M. 338, 540 P.2d 818. 

Nature of commitment process, — The civil com- 
mitment process, though technically a civil proceeding, 
has elements of both criminal and civil proceedings, with 
some of the rights guaranteed to criminal defendants ap- 
plicable to defendants in commitment hearings. In re Val- 
dez, 1975-NMSC-050, 88 N.M., 338, 540 P.2d 818. 

Compliance with due process mandated. — Com- 
pliance with due process requirements, as far as the bur- 
den of proof in commitment proceedings for the mentally ill 
is concerned, is mandated, Jn re Valdez, 1975-NMSC-050, 
88 N.M. 338, 540 P.2d.818. 


Preponderance of evidence is definitely constitu- 
tionally unacceptable for civil commitment hearings, in 
view of the fact that fundamental liberties of the patient 
are so often at stake. In re Valdez, 1975-NMSC-050, 88 
N.M. 388, 540 P.2d 818 (decided under former law), 

The seven-day hearing requirement was consti- 
tutional. — The seven-day time limitation within this 
section is not constitutionally required; moreover, the 
14-day delay in this case did not violate the respondent's 
due process rights. N.M. Dep't of Health v, Compton, 
2001-NMSC-032, 131 N.M. 204, 34 P.3d 593, 

Hearing may be postponed for good cause, — Seven- 
day hearing requirement in Subsection A is subject to post- 
ponement for good cause and should be narrowly prescribed 
and allowed only for so long as necessity demands; a deter- 
mination of good cause should consider: (1) any objection by 


‘the client; (2) the client's substantial interest in not being 


mistakenly confined against his or her will; and (3) the leg- 
islature's intent to require a prompt hearing on a thirty- 
day commitment petition. N.M. Dep't of Health v. Compton, 
2001-NMSC-032, 131 N.M. 204, 34 P.3d 593. 

Hearing deadline violation remedy. — In light of the 
urgent need for treatment in civil commitment cases, the 
potentially harmful consequences to either the individual or 
to others for an improper release, the express provision of 
a statutory remedy, and the availability of the alternative 
remedy of habeas corpus, the legislature did not intend dis- 
missal of the petition as a proper remedy for a violation of 
the time requirements in this section. N.M. Dep't of Health 


_ v. Compton, 2001-NMSC-032, 131 N.M. 204, 34 P.3d 593, 


Proof beyond reasonable doubt too stringent. a 


— Although the highest standard of proof would be de- 
sirable, in the civil commitment process, proof beyond a 
reasonable doubt is too stringent.a standard to be applied. 
In re Valdez, 1975-NMSC-050, 88 N.M. 338, 540 P.2d 818. 

Proof that is clear, cogent and convincing is high- 
est standard of proof possible at the current state of the 
medical arts. For evidence to be clear and convincing, it 
must instantly tilt the scales in the affirmative when 
weighed against the evidence in opposition and the fact 
finder's mind must be left with an abiding conviction that 
the evidence is true. In re Valdez, 1975-NMSC-050, 88 
N.M. 388, 540 P.2d 818. 


The state's interests are sufficient and the realities of — 


treatment are adequate to justify subjecting individuals 
to possible commitment based on a "clear and convincing" 
standard of proof. In re Valdez, 1975-NMSC-050, 88 N. M. 
338, 540 P.2d 818. 
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Hearing to be set with time for counsel to prepare 
case. — To ensure the effectiveness of the right to coun- 
sel guaranteed by Subsection B, the hearing required by 
Subsection A to be held within seven days must be set 
so that counsel has sufficient time to prepare his client's 
case; even if the hearing must be held beyond the seven- 
day limit. In re Bunnell, 19883-NMCA-095, 100. N.M. 242, 
668 P.2d 1119. 

Need for preliminary hearing if hearing not 
within seven days. — If the hearing required by Sub- 
section A cannot be held within seven days because of a 
client's counsel's need for time to prepare the case, the 
trial court must hold a preliminary hearing to determine 
whether the state can present sufficient evidence to jus- 
tify holding the client beyond the seven-day emergency 

period allowed under 43-1-10 NMSA 1978, Jn re Bunnell, 
1983-NMCA. 095, 100 N.M. 242, 668 P.2d 1119. 

‘No requirement that persons making screening 
report testify at hearing. — There is no implicit re- 
quirement that the person or persons making the initial 
screening report required by Subsection A testify at the 
hearing. State v. Dean, 1980-NMCA-010, 94 N.M. 45, 607 
P.2d 132, cert. denied, 94 N.M. 628, 614 P.2d 545. 

Right to appeal commitment. — A person involun- 
tarily committed to a mental hospital under this section 
has a right to appeal under N.M. Const., art. VI, § 2, even 
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though no appeal is provided for by statute. State v, Per- 
nell, 1979-NMCA-008, 92 N.M. 490, 590 P.2d 638. 

Entitlement to independent mental health profes- 
sional, — The language of Subsections B and D of 43-1-12 
NMSA 1978, when read along with the provisions of this 
section, clearly evinces a legislative intent to accord to a 
client the right to the assistance of an independent mental 
health professional. Dominguez v. State, 1990-NMCA-098, 
110 N.M. 618, 798 P.2d 219. 

Effective treatment to be afforded. — Mental ill- 
ness is not a crime, and thus patients must be afforded 
some type of effective treatment since their liberty is 
abridged. In re Valdez, 1975-NMSC-050, 88 N.M. 338, 540 
P.2d 818. 

Mere custodial care is not sufficient. In re Valdez, 
1975-NMSC-050, 88 N.M. 338, 540 P.2d 818. 

Only district attorneys may file petitions, — A 
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district attorneys may file petitions for involuntary com- 
mitment of adults, 1988 Op. Att'y Gen, No. 88-02. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev, 279 (1980), 

For comment, "Mental Health Law - Temporary Deten- 
tion of 'Voluntary' Patients by Hospital Authorities; Due 
Process Issues," see 12 N.M.L. Rev. 791 (1982), 

For article, "The Guilty But Mentally Ill Verdict and 
Plea in New Mexico," see 13 N.M.L. Rev. 99 (1983), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Test 
or criterion of mental condition within contemplation of 
statute providing for commitment of persons because of 
mental condition, 158 A.L.R. 1220. 

Modern status of rules as to standard of proof required 
in civil commitment proceedings, 97 A.L.R.3d 780. 

Necessity and sufficiency of statements informing one 


private attorney may not petition a court for involuntary 
commitment of an adult to a mental health facility. Only 


under investigation for involuntary commitment of right 
to remain silent, 23 A.L.R.4th 563, 


43-1-12. Extended commitment of adults. 


A. A physician or evaluation facility may file a petition for extended commitment within 
twenty-one days after the beginning of the thirty-day commitment. The petition shall explain the 
necessity for extended commitment, specify the treatment that has been provided during the eval- 
uation and include an individual treatment plan for the proposed commitment period. The petition 
shall list the prospective witnesses for commitment and a summary of the matters to which they 
will testify. Copies of the petition shall be served on the client, the client's guardian, and treatment 
guardian if one has been appointed, and the client's attorney. 

B. A hearing shall be held upon the petition prior to the expiration of the thirty-day commit- 
ment period, at which the client shall have all rights granted to the client under Section 43-1-11 
NMSA 1978 and in addition shall have a right to a trial by a six-person jury, if requested, and to 
an expeditious appeal, unless waived. 

C. A court-appointed guardian for an adult involved in an involuntary commitment proceed- 
ing shall have automatic standing to appear at all stages of the proceeding and shall be allowed 
to testify by telephone or through affidavit if circumstances make live testimony too burdensome. 

D. The court shall include in its findings the guardian's opinion regarding the need for invol- 
untary treatment or a statement detailing the efforts made to ascertain the guardian's opinion. 

E. If, at the conclusion of the hearing, the fact-finder determines by clear and convincing evi- 
dence that the client presents a likelihood of harm to the client's self or to others, that extended 
treatment is likely to improve the cliént's condition and that the proposed extended commitment 
is consistent with the least drastic means principle, the court shall order commitment of the cli- 
ent for a period not to exceed six months, except that when the client has been committed for two 
consecutive periods of commitment, any commitment commencing thereafter shall not exceed one 
year. At the expiration of the commitment order, the client may be detained only after a new com- 
mitment hearing, unless waived after consultation with the client's attorney, and entry of a new 
order for commitment not to exceed six months. — 

F. A client involuntarily referred for treatment pursuant to this section shall be entitled to a 
reexamination of the order for the client's involuntary referral for treatment on the client's own 
petition, or that of the client's legal guardian, parent, spouse, relative or friend, to the district 
court of the county in which the client resides or is detained. Upon receipt of the petition, the court 
shall conduct a proceeding in accordance with this section, except that a proceeding shall not be 
required to be conducted if the petition is filed sooner than sixty days after the issuance of the 
order for involuntary referral for treatment or sooner than sixty days after the filing of a previous 
petition under this subsection. 

G. Nothing in this section shall limit the right of a client to petition the court for a writ of ha- 
beas corpus. 

H. Nothing in this code shall prohibit a client from seeking voluntary admission under Sec- 
tion 48-1-14 NMSA 1978. 
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43-1-13 


I. No mental health treatment facility is required to detain, treat or provide services to a client 
when the client does not require such detention, treatment or services. 


History: 1953 Comp., § 34-2A-11, enacted by Laws 
1977, ch. 279, § 11; 1978, ch. tat, § 6; 2009, ch, 159, 
§ 15. 

Compiler's notes, — For the meaning of "eode", see'43- 
1-8C and 43-1-2 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, at the beginning of the sentence, deleted "The 
department" and added the article "A" and in the last sen- 
tence, added "the client's guardian, and treatment guard- 
ian if one has been appointed"; in Subsection B, changed 
34-2A-10 NMSA 1978 to 43-1-11 NMSA 1978; added Sub- 
sections C and D; and in Subsection H, changed 34-2A-138 
NMSA 1978 to 43-1-14 NMSA 1978. 


ANNOTATIONS 


Entitlement to independent mental health profes- 
sional, — The language of Subsections B and D, when 
read along with the provisions of 43-1-11 NMSA 1978, 
clearly evinces a legislative intent to accord to a client the 
right to the assistance of an independent mental health 


Payment of pout for independent mental health 
professional. — The state is required to defray the rea- 
sonable cost of providing an independent mental health 
professional for an. indigent client. Dominguez v. State, 
1990-NMCA-098, 110 N.M. 618, 798 P.2d 219. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980), 

_ For article, "Habeas Corpus in New: Mexico," see 11 
N.M.L. Rey. 291 (1981). 

For comment, "Mental Health Law - Temporary Deten- 
tion of 'Voluntary' Patients by Hospital Authorities: Due 
Process Issues," see 12 N.M.L. Rev. 791 (1982). 

For article, "The Guilty But Mentally Ill Verdict and 
Plea in New Mexico," see 18:N.M.L. Rev. 99 (1983). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Stan- 
dard of proof required under statute providing for com- 
mitment of sexual offenders or sexual psychopaths, 96 
A.L.R.8d 840. 

Modern status of rules as to standard of proof required 


professional. Dominguez v. State, 1990-NMCA-098, 110 


in civil commitment proceedings, 97 A.L.R.3d°780. 
N-M. 618, 798 P.2d 219. . 


43-1-13. Involuntary commitment of developmentally disabled adults to 
residential care. 


A. A guardian appointed pursuant to the Uniform Probate Code {Chapter 45 NMSA 1978] 
may file an application with an evaluation facility seeking residential habilitation services for the 
protected person. The application shall set forth the basis for the guardian's belief that residential 
habilitation is necessary and shall include a copy of pertinent medical and psychological evalua- 
tions that have been completed, 

B. Upon receipt of an application filed according to Subsection A of this section, an evaluation 
facility may accept the proposed client for a period of evaluation and treatment not to exceed four- 
teen days. An evaluation facility shall prepare an individualized habilitation plan that shall be 
consistent with the least drastic means principle. 

C. Ifthe habilitation plan recommends residential services, the evaluation facility shall file 
with the court a petition for extended residential placement. Upon receipt of the petition, the court 
shall appoint an attorney to represent the proposed client. Notice of the hearing scheduled on the 
petition and a copy of the habilitation plan shall be given to the proposed client, the client's at- 
torney and the client's guardian. The petition shall contain a list of the names and addresses of 
proposed witnesses. 

D, At the hearing on the petition, the proposed client shall be represented by counsel and shall 
haye the right to present evidence on the proposed client's behalf, including testimony of a devel- 
opmental disability professional of the proposed client's choosing; to cross-examine witnesses: to 
be present at the hearing; and to trial by a six-person jury, if requested. A complete record of the 
hearing shall be made. There shall be a right to an expeditious appeal. | 

K.. The guardian of an adult involved in a commitment proceeding for extended residential 
habilitation services shall have automatic standing to appear at all stages of the proceeding and 
shall be allowed to testify by telephone or through affidavit if circumstances make live testimony 
too burdensome. 

F. The court shall include in its findings the guardian's opinion regarding the need for resi- 
dential habilitation services or a statement detailing the efforts made to ascertain the guardian's 
opinion. 

G. The court shall order residential placement of the proposed client if it is established by 
clear and convincing evidence that the proposed client has a developmental disability that creates 
an imminent likelihood of serious harm to the proposed client's self or to others, or the | person is 


146 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


43-1-14 MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 43-1-14 
so greatly disabled that residential services would be in the person's best interest and that such 
residential placement is, in the person's case, the least drastic means. The court's order of resi- 
dential placement shall be for a period not to exceed six months. At the expiration of the commit- 
ment order, the client may be detained only after a new commitment hearing, unless waived after 
consultation with the client's eating and nt of a new order for commitment not to exceed six 
months. 

H. The court shall order pieeentienit that is least restrictive to the client and may order at- 
tendance and participation as a nonresident in habilitation programs conducted at residential or 
nonresidential facilities. 

I, Any client involuntarily referred for habilitation treatment shall be entitled to a reexamina- 
tion of the order for the client's involuntary referral for habilitation and treatment on the client's 
own petition, or that of the client's legal guardian, parent, spouse, relative or friend, to the district 
court of the county in which the client resides or is detained. Upon receipt of the petition, the court 
shall conduct or cause to be conducted by a special commissioner a proceeding in accordance with 
this section, except that a proceeding shall not be required to be conducted if the petition is filed 
sooner than sixty days after the issuance of the order for involuntary referral for habilitation and 
treatment or sooner than sixty days after the filing of a previous petition under this subsection. 

J. Nothing in this section shall limit the right of a client to petition the court for a writ of ha- 
beas corpus. 

K. No developmental disabilities treatment or habilitation facility is required to detain, treat 
or provide services to a client when the client does not appear to require detention, treatment or 
habilitation. 


History: 1953 Comp., § 34-2A-12, enacted by Laws 
1977, ch. 279, § 12; 1978, ch. 161, § 7; 2009, ch. 159, 
§ 16, 

Cross references. — For Office of Guardianship Act, 
see 28-16B-1 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, deleted "the department or" and changed 
"ward" to "the protected person"; in Subsection B, deleted 
"the department or" and added "an"; in Subsection C, de- 
leted "department or"; and added Subsections E and F, 


ANNOTATIONS 


Petition for court order provides adversary 
hearing. — A petition for a court order under this sec- 
tion does not involve a judicial review of administrative 
action. Rather it provides for an adversary hearing be- 
tween the health and environment department (now the 
department of health) and the patient. State v. Clayton, 
1981-NMCA-018, 95 N.M. 644, 625 P.2d 99. 

Court may order specific placement. — Subsections 
E_ and F authorize the district court to order the specific 
placement of an individual client within an adequate ha- 
bilitation program. State v. Clayton, 1981-NMCA-018, 95 
N.M. 644, 625 P.2d 99. 


Commitment facility as site for hearing. — Absent 
a showing by the "developmentally disabled" person that 
his substantive rights have in any way been abridged if 
his involuntary commitment hearing is not held at the 
county seat, the district court is not precluded from adopt- 


_ing the practice of holding such hearings at the commit- 


ment facility when, in its discretion; such practice would 
better serve the public convenience. 1979 Op. Att'y Gen. 
No. 79-20. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 

For article, "Habeas Corpus in New its etls see 11 
N.M.L, Rev. 291 (1981). 

For comment, "Mental Health Law - wee Deten- 
tion of 'Voluntary' Patients by Hospital Authorities: Due 
Process Issues," see 12 N.M.L. Rev. 791 (1982). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Mod- 
ern status of rules as to standard of proof required in civil 
commitment proceedings, 97 A.L.R.3d 780. 

Necessity and sufficiency of statements informing one 
under investigation for involuntary commitment of right 
to remain silent, 23 A.L.R.4th 563. 


43-1-14. Voluntary admission to residential treatment or habilitation. 


A. A person may voluntarily seek admission to residential treatment or habilitation. 

B. A guardian appointed under the Uniform Probate Code [Chapter 45 NMSA 1978], an agent 
or surrogate under the Uniform Health-Care Decisions Act [Chapter 24, Article 7A NMSA 1978] or 
an agent under the Mental Health Care Treatment Decisions Act [Chapter 24, Article 7B NMSA 
1978] shall not consent to the admission of an individual to a mental health care facility. If a 
guardian has full power or limited power that includes medical or mental health treatment or, 
if the individual's written advance health-care directive or advance directive for mental health 
treatment expressly permits treatment in a mental health care facility, the guardian, agent or sur- 
rogate may present the person to a facility only for evaluation for admission pursuant to Subsec- 
tion E of Section 43-1-10 NMSA 1978. 
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C. Nothing in this section shall be construed ¢ as palate voluntary clients of any right given 
to involuntary clients. 

D. A client voluntarily aiimitted to renitioidah inetkete tl or habilitatidn has the right to im- 
mediate discharge from the residential facility upon request, unless the director of the facility or 
a physician determines that the client requires continued confinement and meets the criteria for 
involuntary residential treatment or habilitation under the code. If the director or physician so 
determines, the director or physician shall, on the first business day following the client's request 
for release, request the district attorney to initiate commitment proceedings under the code. The 
client has a right to a hearing on the client's confinement within five days of the client's request 


for release. 


History: 1953 Comp., § 34-2A-13, enacted by Laws 
1977, ch. 279, § 13; 1978, ch. 161, § 8; 2009, ch. 159, 
§ 17. 

Compiler's notes. — For the meaning of "code", see 43- 
1-3C and 43-1-2 NMSA 1978. 


The 2009 amendment, effective June 19, 2009, in Sub- 


section A, at the beginning of the sentence, deleted "Con- 


sistent with the provisions of Section 34-2A-15 NMSA : 


ANNOTATIONS 


Law reviews, — For article, "Treating Children Under 
the New Mexico Mental Health and, Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 

For comment, "Mental Health Law - Temporary Deten- 


‘tion of 'Voluntary' Patients by Hospital Authorities: Due 


Process Issues," see 12 N.M.L. Rev. 791 (1982), 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 


", ti - Al ! 
1998, ppyiiand.added Subseckinn 2 Jur. 2d Mentally Impaired Persons §§ 3, 5, 152. 


43-1-15. Consent to treatment; adult clients. 


A. No psychotropic medication, psychosurgery, convulsive therapy, experimental treatment or 
behavior modification program involving aversive stimuli or substantial deprivations shall be ad- 
ministered to a client without proper consent. If the client is capable of understanding the pro- 
posed nature of treatment and its consequences and is capable of informed consent, the client's 
consent shall be obtained before the treatment is performed. A client shall not be presumed to be 
incapable of giving consent for administration of psychotropic medications solely because the cli- 
ent has been involuntarily committed to a treatment facility or is awaiting a hearing on whether | 
the client should be involuntarily committed to a treatment facility. ._ 

B. Ifthe mental health or developmental disabilities professional or physician who is propos- 
ing this or any other course of treatment or any other interested person believes that the client 
is incapable of informed consent, the mental health or developmental disabilities professional or 
physician or other interested person may petition the court for the appointment of a treatment 
guardian to make a substitute decision for the client. 

C. This original petition shall be served on the client and the client's attorney. A hearing on the 
petition shall be held within three court days. At the hearing, the client shall be represented by 
counsel and shall have the right to be present, to present witnesses and x) cross-examine opposing 
witnesses, 

D.. When appointing a treatment guardian for an adult, the court shall give atipasee to a court- 
appointed guardian or, if no guardian has been appointed by a:court, to an agent designated or 
nominated by the client when the client had capacity. 

EK. Ifafter the hearing the court finds by clear convincing evidence that the client is not capable 
of making the client's own treatment decisions, the court may order the appointment of a treat- 
ment guardian. 

F. The treatment guardian shall make a decision on behalf of the client whether to accept treat- 
ment, depending on whether the treatment, appears to be in the client's best interest and is the 
least drastic means for accomplishing the treatment objective. In making a decision, the treatment 
guardian shall consult with the client and consider the client's expressed opinions, if any, even if 
those opinions do not constitute valid consent or rejection of treatment. The treatment guardian 
shall give consideration to previous decisions made by the client in similar circumstances when 
the client was able to make treatment decisions. 

G. If a client, who is not a resident of a medical facility ee for aloes a treatment guardian 
has been appointed, refuses to. comply with the decision of the treatment guardian, the treatment 
guardian may apply to the court for an enforcement order. Such an order may authorize a peace 
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officer to take the client into custody and to transport the client to'an evaluation facility and may 
authorize the facility forcibly to administer treatment. , 

H. The treatment guardian shall consult with the physician or other professional who is pro- 
posing treatment, the client's attorney and interested friends, relatives’ or other agents or guard- 
ians of the client to the extent reasonably practical in making a decision. — 

I... If the client, physician or other professional wishes to appeal the decision of the treatment 
guardian, the client, physician or other professional may do‘so, filing an appeal withthe court 
within three calendar days of receiving notice of the treatment guardian's decision. In such a deci- 
sion, the client shall be represented by counsel. The court may overrule the treatment guardian's 
decision if it finds that decision to be against the best interest of the client. 

J. When the court appoints a treatment guardian; it shall specify the length of: dine during 
which the treatment guardian may exercise the treatment guardian's powers, up to a maximum 
period of one year. If at:the end of the guardianship period the treatment guardian believes that 
the client is still incapable of making the client's own treatment decisions, the treatment guardian 
shall petition the court for reappointment or for appointment of a new treatment guardian. The 
petition shall be served on the client, the client's attorney and the previously appointed treatment 
guardian if filed by another party. The guardianship shall be extended or a new guardian shall be 
appointed only if the court finds the client is, at the time of the hearing, incapable of understand- 
ing and expressing an opinion regarding treatment decisions. The client shall be represented by 
counsel and shall have the right to be present and present evidence at'all such hearings: 

K. If during a period of a treatment guardian's power, the treatment guardian, the client, the 
treatment provider, a member of the client's family or the client's attorney or another person be- 
lieves that the client has regained competence to make the client's own treatment decisions, that 
person shall petition the court for a termination of the treatment guardianship. If the court finds 
the client is capable of making the client's own treatment decisions, it shall terminate the power 
of the treatment guardian and restore to the client the power to make the client's own treatment 
decisions. 

L. A treatment guardian shall only have those powers enumerated in the code, meka the 
treatment guardian has also been appointed a guardian under the Uniform Probate Code [Chap- . 
ter 45 NMSA 1978] pursuant to provisions of Section 45-5-303 NMSA 1978. A person carrying 
out the duties ofa treatment guardian as provided in this section shall not be liable in any civil 
or criminal action so long as the treatment guardian is not acting in bad faith or with malicious 
purpose, 

M.._ Ifa licensed physician believes that the administration of psychotropic medication is neces- 
sary to protect the client from serious harm that would occur while the provisions of Subsection 
B of this section are being satisfied; the licensed.physician may administer the medication on an 
emergency basis. When medication is administered to a client on an emergency basis, the treating 
physician shall prepare and place in the client's medical records a report explaining the nature of 
the emergency and the reason that no treatment less drastic than administration of psychotropic 
medication without proper consent would have protected the client from serious harm. Upon the 
sworn application of the treating physician, the court may issue an order permitting the treating 
physician to continue to administer psychotropic medication until a treatment guardian is ap- 
pointed, if the requirements of Subsection B of this section for appointment of a treatment guard- 
ian are in the process of being satisfied in a timely manner. 


Flstaxy! 1953 Comp., § 34- 2A-14, enacted by Laws eeleind "as he deems appropriate’, and added "to the ex- 
1977, ch. 279, § 14; 1978, ch. 161, § 9; 1979, ch. 140, § 1; tent réasonably practical"; in Subsection I, added "the cli- 
1989, ch. 128, § 8; 1993, ‘ch. 240, § 8; 1993, ch. 249, § 8; ent, physician or other professional": and in Subsection J, 
1999, ch. 239, § 1/2009, oh, 159, § 18. ~ added the third sentence. 

Compiler's notes. — For the meaning of "code", see 43- The 1999 amendment, effective April 7, 1999, in Sub- 
1-3C and 43-1-2 NMSA 1978. section A inserted "psychotropic medication" in the first 

The 2009 amendment, effective June 19, 2009, in Sub- sentence and added’ the third sentence, and added the 
section B, added "the mental health or developmental dis- third sentence in Subsection 
abilities professional or physician or other interested per- _ The 1993 amendment, effective June 18, 1993, added 
son"; added Subsection D; in Subsection E, added "by clear the second sentence of Subsection EK. Laws 1993, ch. 240, 
convincing evidence"; in’ Subsection E; at the beginning of § 8 and Laws 1998) ch. 249; § 8 enacted identical amend- 
the third sentence, added, "The treatment guardian"; in ments to this.section, The section was set out as amended 


Subsection H, added "or other agents or guardians" and by Laws 1993, ch. 249, § 8. See 12-1-8 NMSA 1978. 
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The 1989 amendment, effective June 16, 1989, in Sub- 
section A substituted "informed consent" for "expressing a 
decision regarding its acceptance or refusal" in the second 
sentence; in Subsection B substituted "client" for "patient" 
in the second sentence, deleted "to be represented by coun- 
sel" following "present," in the fourth sentence, and added 
the present ninth and tenth sentences; substituted "cli- 
ent" for "patient" i in Subsection D; substituted "the code" 
for "this code" in Subsection EH; and made minor stylistic 
changes throughout the section. 


ANNOTATIONS 


Burden of proof. — The burden of proof in cases seek- - 
ing to appoint a treatment guardian is on the party seek- 
ing to have the guardianship approved, and the moving 
party must establish such need by clear and convincing 
evidence. In re Sanders, 1989-NMCA-025, 108 N.M. 4384, 
773 P.2d 1241. 

Subsection D (now J) requires that the petitioner 
make a prima facie showing that he is capable of mak- 
ing informed treatment decisions in any action initi- 
ated by him seeking to terminate the appointment of a 
treatment guardianship during the period of the existing 
guardianship. To establish a prima facie case petitioner 
is required to establish that he is capable of understand- 
ing the proposed treatment and its consequences and 


43-1-16 to 43-1-18. Repealed. 


' Repeals. — Laws 1993, ch. 77, § 234F repealed 43-1- 
16, and 43-1-16,1 to 43-1-18 NMSA 1978, as amended by 
Laws 1989, ch. 128, § 9, enacted by Laws 1979, ch. 213, § 3, 
amended by Laws 1978, ch. 161, § 11, and enacted by Laws 
1977, ch. 279, § 17, respectively, relating to treatment of 


43-1-19. Disclosure of information. 


COMMITMENT PROCEDURES 


43-1-19 


capable of expressing a decision thereon, Jn re Sanders, 
1989-NMCA-025, 108 N.M. 434, 773 P.2d 1241. 

Hearing postponement permissible. — Where a 
patient's hearing on the petition for a treatment guard- 
ian was delayed one week due to’ the judge's illness, the 
computed delay of five days did not substantially interfere 
with the patient's right to prompt treatment; good cause 
existed, and the patient's liberty interest was not impli- 
cated, N.M. Dep't of Health v. Compton, 2001-NMSC-032, 
131 N.M. 204, 34 P.3d 593. 

Hearing deadline violation remedy. — In light of 
the urgent need for treatment in civil commitment cases, 
the potentially harmful consequences to either the indi- 
vidual or to others for an improper release, the express 
provision of a statutory remedy, the legislature did not 
intend dismissal of the petition as a proper remedy for a 
violation of the time requirements in this section. N.M. 
Dep't of Health v. Compton, 2001-NMSC-032, 131 N.M. 
204, 34 P.3d 593. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Noncon- 
sensual treatment of involuntarily committed mentally ill 
persons with neuroleptic or antipsychotic drugs as viola- 
tive of state constitutional guaranty, 74 A.L.R.4th 1099. 


minors and right to education, effective July 1, 1993. For 
provisions of former sections, see the 1992 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 32A-6-1 to 32A-6-21 NMSA 1978. 


A. Except as otherwise’ provided in the code, no person shall, without the authorization 
of the client, disclose or transmit any confidential information from which a person well ac- 
quainted with the client might recognize the client as the described person, or any code, num- 
ber or other means that can be used to match the client with confidential information regarding 
the client. 

B. Authorization from the client shall not be required for the disclosure or ea eee of con- 
fidential information in the following circumstances: 

(1) when the request is from a mental health or developmental disabilities J nctabaiottl 
or from an employee or trainee working with a person with a mental disability or developmental 
disability, to the extent that the practice, employment or training on behalf of the client requires 
access to such information is necessary; 

(2) when such disclosure is necessary to protect against a clear and substantial risk of im- 
minent serious physical injury or death inflicted by the client on the client's self or another; 

(3) when the disclosure is made pursuant to the provisions of the Assisted Outpatient 
Treatment Act [43-1B-1 through 43-1B-14 NMSA 1978], using reasonable efforts to limit protected 
health information to that which is minimally necessary to accomplish the intended purpose of the 
use, disclosure or request; . 

(4) when the disclosure of such information is to the primary caregiver of the client and 
the disclosure is only of information necessary for the continuity of the client's treatment in the 
judgment of the treating physician or certified psychologist who discloses the information; 

(5) when such disclosure is to an insurer contractually obligated to pay part or all of the 
expenses relating to the treatment of the client at the residential facility. The information dis- 
closed shall be limited to data identifying the client, facility and treating or supervising physician 
and the dates and duration of the residential treatment. It shall not be a defense to an insurer's 
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obligation to pay that the information relating to the residential treatment of the client, apart 
from information disclosed pursuant to this section, has not been disclosed to the insurer; 

(6) when.the request is from a physician, a licensed psychologist or a qualified mental 
health professional licensed for independent practice and responsible for the continuity of care of 
inmates with a mental or developmental disability who are in a jail or corrections facility, and the 
disclosure is only of information necessary for the continuity of the client's treatment in the judg- 
ment of an equally qualified treating professional who discloses the information; 

(7) when such disclosure is by a physician, a licensed psychologist or a qualified mental 
health professional licensed for independent practice and responsible for the treatment of inmates 
in a jail or corrections facility to another equally qualified treating professional responsible for the 
continuation of care of the inmate upon the inmate's release from a jail or corrections facility, and 
the disclosure is only of information necessary for the continuity of the client's treatment in the 
judgment of the treating professional who discloses the information; or 

(8) when the disclosure is made to a governmental agency, its agent or a state educational 
institution, a duly organized state or county association of licensed physicians or dentists, a li- 
censed health facility or staff committees of such a facility for the purpose of research, subject to 
the provisions of Section 14-6-1 NMSA 1978 and subject to the review of an institutional review 
board in compliance with the federal Health Insurance Portability and Accountability Act of 1996 
or any succeeding legislation. 

C. No authorization given for the transmission or disclosure of confidential information shall 
be effective unless it: 

(1) isin writing and signed; and 

(2) contains a statement of the client's right to examine and copy the information to be 
disclosed, the name or title of the proposed recipient of the information and a description of the use 
that may be made of the information. 

D. The client has a right of access to confidential information and has the right to make cop- 
ies of any information and to submit clarifying or correcting statements and other documentation 
of reasonable length for inclusion with the confidential information. The statements and other 
documentation shall be kept with the relevant confidential information, shall accompany it in ° 
the event of disclosure and shall be governed by the provisions of this section to the extent they 
contain confidential information. Nothing in this subsection shall prohibit the denial of access to 
such records when a physician or other mental health or developmental disabilities professional 
believes and notes in the client's medical records that such disclosure would not be in the best 
interests of the client. In any such case, the client has the right to petition the court for an order 
granting such access. 

E. Where there exists evidence that the client whose consent 60 disclosure of confidential infor- 
mation is sought is incapable of giving or withholding valid consent and the client does not have a 
guardian or treatment guardian appointed by a court, the person seeking such authorization shall 
petition the court for the appointment of a treatment guardian to make a substitute decision for 
the client, except that if the client is less than fourteen years of age, the client's parent or guardian 
is authorized to consent to disclosure on behalf of the client. 

“ F. Information concerning ‘a client disclosed under this section shall not be released to any 
other person, agency or governmental entity or placed in files or computerized data banks acces- 
sible to any persons not otherwise authorized to obtain information under this section. 

G. Nothing in the code shall limit the confidentiality rights afforded by federal statute or regu- 
lation. 

H.' A person appointed as a treatment guardian in accordance with the Mental Health and 
Developmental Disabilities Code may act as the client's personal representative pursuant to the 
federal. Health Insurance Portability and Accountability Act of 1996, Sections 1171-1179 of the 
Social Security Act, 42 U.S.C. Section 1320d, as amended, and applicable federal regulations to ob- 
tain access to the client's protected health information, including mental health information and 
relevant physical health information, and may communicate with the client's health care provid- 
ers in furtherance of such treatment. | 
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History: 1953 Comp., § 34-2A-8, enacted by Laws — The 1993 amendment, effective July: 1, 1993, deleted 
1977, ch. 279, § 18; 1989, ch. 128, § 5; 1993, ch, 77, _ former Subsection B(3), which read "when the disclosure 
§ 232; 2007, ch. 46, § 44; 2009, ch. 159, § 19; 2016, ch. of such information to the parent or the legal guardian 
84, § 16; 2019, ch. 192, § 4. - is essential for the treatment of the minor", and redesig- 

The 2019 amendment, effective July 1, 2019, provided nated former Paragraphs (4) and (5) of Subsection B as 
additional circumstances where the authorization from | present Paragraphs (3) and (4). 
the client is not required to disclose or transmit confi- The 1989 amendment, effective June 16, 1989, sub- 
dential information regarding the client; in Subsection B, stituted "the code" for "this code” in Subsections A and 
added new Paragraphs B(6) through B(8). G; in Subsection B added present Paragraph (4) and re- 

The 2016 amendment, effective July 1, 2016, provided designated former Paragraph (4) as present Paragraph 
for the unauthorized disclosure of information made pur- (5); and made minor stylistic changes throughout the 
suant to the Assisted Outpatient Treatment Act under section, ~ 


certain circumstances; and; in Subsection B, added new 
Paragraph (3) and redesignated the succeeding paragraphs ANNOTATIONS 


accordingly, Law reviews. — For article, Piisclaaure of Medical 
The 2009 amendment, effective June 19, 2009, added Information - Criminal Prosecution of Medicaid Fraud i in 


Subsection H, New Mexico," see 9 N.M.L. Rev. 321 (1979). 
The eae coh eis June 15, 2007, made For article, "Treating Children Under the New Mexico 

non-substantive language changes, M 1 Health Devel tal Disabiliti Cod t 
The 1998 amendment, effective on May 20, 1998, sub- oR ty Bed ae (1980) ACRE ET SRS ear 


stituted "that" for "which" preceding "may" in Paragraph 
C(2), and deleted Subsection i. 


43-1-20. Special commissioner. 


The court may conduct the proceedings required by this code, or may, by general or special order, 
appoint a special commissioner to do so. The special commissioner must be a licensed attorney. 
Upon conclusion of the hearing the special commissioner shall file his findings and recommenda- 
tions with the court promptly. 


History: 1953 Comp., § 34-2A-19, enacted by Laws. ANNOTATIONS 
1977, ch. 279, § 19, ‘ 4 ae ; P 
Compiler's notes. — For the meaning of "code", see e 43- Law reviews. — For article, "Treating Children Under 
1-8C and’43-1-2 NMSA 1978: . the New Mexico, Mental Health and Developmental Dis- 


abilities Code," see 10 N.M.L. Rev. 279 (1980), 


43-1-21. Convalescent status; rehospitalization. 


A. The head. of a residential facility may. release an improved et Aron client on convales- 
cent status when he believes that such release is in the best interests of the client. Release on 
convalescent status shall include provisions for continuing responsibility to and. of the hospital. 
Prior to the expiration of the client's. commitment period; the director of the residential facility 
shall re-examine the facts relating to the commitment of the client on convalescent status and, if 
he determines that in view of the condition of the. client, commitment. is no longer appropriate he 
shall discharge the client, ., . 

B. . Prior to such discharge, the director of the residential facility from which the client is given 
convalescent status may at any time readmit the client, If there is reason to believe that the client 
requires rehospitalization, the director of the residential facility may issue an order for,the im- 
mediate return of the client. Such an order, if not voluntarily complied with, shall, upon order by 
a judge of the district court of the county in which.the client is resident or present, authorize any 
health or police officer to take the client into custody and. transport.him to the residential facility, 


History: 1953 Comp., § 34-2A-20, enacted Dy Laws can compel the patient to return to the hospital, if he can 
1977, ch, 279, § 21. . be Re cire 1953-54 Op. Att'y Gen. No, 54- any (opinion 
ite rendered under former law), 
: ANNOTATIONS |. Until removed into another jusidtetiots i— As 
Hospital maintains and has jurisdiction of every. 8999 a8 8 patient removes ‘himself from the jurisdiction 
patient who is released as an improved patient on con- of the state of New Mexico and goes into another jurisdic- 
valescent status as long as he is within the jurisdiction of tion, the hospital loses control and jurisdiction over the 
the state of New Mexico, and, if said patient refuses to re- patient, for the reason that the board would not have any 
turn when ordered by the hospital, the hospital, after hav- jurisdiction, 1953-54 Op. Att'y Gen. No, 54-5901 (opinion 
ing said order endorsed by the judge of the district court rendered under former law). 


of the county in which the patient is resident or present, 
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43-1-22 DEVELOPMENTAL DISABILITIES COMMUNITY SERVICES 43-1A-12 


43-1-22. Transportation. 


Whenever a proposed patient is to be committed to a residential mental health or developmen- 
tal disability facility, or to be returned to such a facility during commitment, the court ordering 
the commitment or authorizing the return of the patient may direct the sheriff, the state police or 
other appropriate persons to furnish suitable transportation in order to effect such commitment or 
return, contacting the department for directions as to the destination of the patient. 


History: 1953 Comp., § 34-2A-21, enacted by Laws 
1977, ch. 279, § 22. 


43-1-23. Violation of clients' rights. 


Any client who believes that his rights, as established by this code or by the constitution of the 
United States or of New Mexico, have been violated shall have a right to petition the court for 
redress. The client shall be represented by counsel. The court shall grant relief as is appropriate, 
subject to the provisions of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 


History: 1953 Comp., § 34-2A-22, enacted by Laws Compiler's notes. — For the meaning of "this code", 
1977, ch. 279, § 28; 1978, ch. 161, § 13. see 43-1-8C and 43-1-2 NMSA 1978. 


43-1-24. Appeals; court of appeals. 


Appeals taken pursuant to this code shall be taken to the court of appeals according to the rules 
of appellate procedure of the supreme court. 


History: 1953 Comp., § 34-2A-28, enacted by Laws . . ANNOTATIONS 


1978, ch. 161, § 14. ; 5 5; 
Conipiler’s ete — For the meaning of "this code", Law reviews. — For article, "Treating Children Under 


-1-3 ae ’ the New Mexico Mental Health and Developmental Dis- 
seeais BO and 2351-2 MSE 1BT8 abilities Code," see 10 N.M.L. Rev. 279 (1980). 


43-1-25. Cost of care. 


Clients who are indigent may receive care and treatment at state-operated facilities without 
charge. The governing authorities of such facilities may require payment for the cost of care and 
treatment from all others pursuant to established fee schedules based on ability to pay. 


History: 1953 Comp., § 34-2A-24, enacted by Laws or county-operated facilities under statutory involuntary 
1978, ch. 161, § 15. commitment procedures are responsible for their hospital 
expenses, and eligible hospitals treating indigent patients 

ANNOTATIONS may look to the applicable county for reimbursement un- 

der the Indigent Hospital Claims Act. 1989 Op. Att'y Gen. 


Reimbursement from county under Indigent Hos- 
pital Claims Act. — Individuals committed to private 


ARTICLE 1A 


Developmental Disabilities Community Services 


No. 89-35. 


(Recompiled) : 


43-1A-1 to 43-1A-12. Recompiled. 


Recompilations. — Sections 43-1A-1 to 43-1A-12 Sections 28-16-1 to 28-16-12 NMSA 1978 were repealed 
NMSA 1978, as enacted by Laws 1984, Chapter 100, by Laws 1998, ch. 50, § 19. For present comparable provi- 
have been recompiled as 28-16-1 to 28-16-12 NMSA 1978. sions, see 28-16A-1 to 28-16A-18 NMSA 1978. 
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43-1B-1 COMMITMENT PROCEDURES 43-1B-2 
ARTICLE 1B 
e / ® “y | 
Assisted Outpatient Treatment 
Sec. Sec. art ee 
43-1B-1. Short title. 43-1B-10, Effect of determination that respondent is in 
43-1B-2. Definitions. need of assisted outpatient treatment. 
43-1B-3. Assisted outpatient featment. criteria. 43-1B-11. Applications for continued periods of treat- 
43-1B-4, Petition to the court. ment, 
43-1B-5. Qualified protective order. 43-1B-12. Application to stay, vacate, modify or enforce 
43-1B-6, Hearing; examination by a qualified profes- an order. 
; sional, 43-1B-13. Failure to comply with assisted outpatient 
43-1B-7. Written proposed treatment plan. treatment. 
43-1B-8. Disposition. 43-1B-14, Sequestration and:confidentiality of records. 
43-1B-9 


. Expeditious appeal. 


43-1B-1. Short title. 


Sections 1 through 14 [43-1B-1 through 43-1B-14 NMSA 1978] of this act may be cited as the 


"Assisted Outpatient Treatment Act". 


History: Laws 2016, ch. 84, § 1. 

Compiler's notes. — Laws 2016, ch. 84, §§ 1 through 
14 were originally enacted as new sections of the Mental 
Health and Developmental Disabilities Code, but were re- 
numbered by the compiler. 


Repeals. — Laws 2020, ch. 44,'§ 3, effective May 20, 
2020, repealed Laws 2016, ch. 84, § 17, which would have 
repealed §§ 43-1B-1 to 43-1B-14 NMSA 1978, effective 
July 1,2021, 

Effective dates. — Laws 2016, ch, 84, § 18 made raan 


2016, ch. 84 effective July 1, 2016. 


43-1B-2. Definitions. 


As used in the Assisted Outpatient Treatment Act: 

A. "advance directive for mental health treatment",means an individual instruction or power 
of attorney for mental health treatment made pursuant to the Mental Health Care Treatment 
Decisions Act [Chapter 24, Article 7B NMSA 1978]; 

B. "agent" means an individual designated in a power of attorney for health care to make a 
mental health care decision for the individual granting the power; ; 

C. "assertive community treatment" means a team treatment approach acaenea to arenas 
comprehensive community-based psychiatric treatment, rehabilitation and support to persons 
with serious and persistent mental disorders; 

D. "assisted outpatient treatment" means categories of outpatient services ordered by a district 
court, including case management services, comprehensive community support services, intensive 
outpatient services, care coordination or assertive community treatment team services, prescribed 
to:treat a patient's mental disorder and to assist a patient in living and functioning in the commu- 
nity or to attempt to prevent a relapse or deterioration that may reasonably be predicted to result 
in harm to the patient or another or the need for hospitalization. ‘Assisted outpatient treatment 
may include: 

(1) medication; 

(2) periodic blood tests or urinalysis to determine compliance with prescribed medications; 

(3) individual or group therapy; 

(4) day or partial-day programming activities; 

(5) educational and vocational training or activities; 

(6) alcohol and substance abuse treatment and counseling; 

(7) periodic blood tests or urinalysis for the presence of alcohol or illegal <a for a pa- 
tient with a history of alcohol or substance abuse; ® i 

(8) supervision of living arrangements; and 

(9) any other services prescribed to treat the patient's mental disorder and to assist the 
patient in living and functioning in the community, or to attempt to prevent a deterioration of the 
patient's mental or physical condition; 


€ 
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43-1B-2 ASSISTED OUTPATIENT TREATMENT 43-1B-2 


E. "covered entity" means a health plan, a health care'clearinghouse or a health care’ provider 
that transmits any health information in electronic form; 

F. "guardian" means a judicially appointed guardian having authority to adhe mental health 
care decisions for an individual; 

G.- "least restrictive appropriate alternative" means treatment and conditions that: 

(1) are no more harsh, hazardous or intrusive than necessary to achieve acceptable treat- 
ment objectives; and 

(2) do not restrict physical movement or require residential care, except as reasonably 
necessary for the administration of treatment or the protection of the patient; 

H. "likely to result in serious harm to others" means that it is more likely than not that in the 
near future a person will inflict serious, unjustified bodily harm on another person or commit a 
criminal sexual offense, as evidenced by behavior causing, attempting or threatening such harm, 
which behavior gives rise to a reasonable fear of such harm from the person; 

I, “likely to result in serious harm to self" means that it is more likely than not that in the near 
future the person will attempt to commit suicide or will cause serious bodily harm to the person’ 8 
self by violent or other self-destruttive means,'including grave passive neglect; 

J. "mandated service" means a service specified in a court order requiring assisted outpatient 
treatment; t 

K: "participating municipality or county" means a municipality or county that has entered into 
a memorandum of understanding with its respective district court with respect to the funding of 
such district court's administrative expenses, including ae fees, for proceedings Guha! to the 
Assisted Outpatient Treatment Act; 

L. "patient" means a person receiving assisted outpatient treatment pursuant to a court or- 
der; 

M.: "power of attorney for health care" means the designation of an agent to make health care 
decisions for the individual granting the power, made while the individual has capacity; 

N. "provider" means an individual or organization licensed, certified or otherwise authorized 
or permitted by law to provide mental or physical health diagnosis or treatment in the olin d 
course of business or practice of a profession; 

O. "qualified professional" means a physician, licensed psychologist, prescribing psychologist, 
certified nurse practitioner or clinical nurse specialist with a specialty in mental health, ora phy- 
sician assistant with a specialty in mental health; . 

P. "qualified protective order" means, with respect to protected health information, an order of 
a district court or stipulation of parties to a proceeding under the Assisted Outpatient Treatment 
Act; 

Q. "respondent" means a person who is the subject of a petition or order for assisted quingtient 
treatment; 

R.. "surrogate decision-maker" means; 

(1) .an agent designated by the respondent; 
(2). a guardian; or ' 
(3) atreatment guardian; and 

S.. "treatment guardian" means a person appointed pursuant to Section 43-1-15 NMSA 1978 to 
make mental health treatment decisions for a person who has been found by clear and convincing 
evidence to be incapable of making the person's own mental health treatment decisions. 


History: Laws 2016, ch. 84, § 2; 2020, ch. 44, § 1. . definition of "assisted outpatient treatment" as used in 


Compiler's notes. — Laws 2016, ch. 84, §§ 1 through the Assisted Outpatient Treatment Act; and in Subsection 
14 were originally enacted as new sections of the Mental D, in the introductory paragraph, after "case management 
Health and Developmental Disabilities Code, but were re- services", added "comprehensive community support ser- 


numbered by the compiler. vices, intensive outpatient. services". 
The 2020 amendment, effective May 20, 2020, 
. added additional categories of outpatient services in the 
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43-1B-3 COMMITMENT PROCEDURES 43-1B-4 


43-1B-3. Assisted outpatient treatment; criteria. 


A person may be ordered to participate in assisted outpatient treatment if the court finds by 
clear and convincing evidence that the person: 

A. is eighteen years of age or older and is a resident of a hk epee Paunierpalitt or county; 

B. has a primary diagnosis of a mental disorder; 

C. has demonstrated a history of lack of compliance with treatment for a mental disorder that 
has; | 

(1) at least twice within the last forty-eight months, been a significant factor in necessitat- 
ing hospitalization or necessitating receipt of services in.a forensic or other mental health unit or 
a jail, prison or detention center; provided that. the forty-eight-month period shall be extended by 
the length of any hospitalization, incarceration or detention of the person that.occurred within the 
forty-eight-month period; 

(2). resulted in one or more acts of serious violent behavior toward self or apners or 
threats of, or attempts at, serious physical harm to self or others.within the last forty-eight 
months; provided that the forty-eight-month period shall be extended by the length of any 
hospitalization, incarceration or detention of the person that occurred within the janie Sign 
month period; or 

(3) resulted in the,person being hospitalized, incarcerated or detained for six-months or 
more and the person is to be discharged or released within the next thirty days or was discharged 
or released within the past sixty days; 

D. is unwilling or unlikely, as a result of a mental disorder, to participate voluntarily in out- 
patient treatment that would enable the person to live safely in the community without court 
supervision; 

E. is in need of assisted outpatient treatment as the least restrictive appropriate aligrnakive 
to prevent a relapse or deterioration likely to result in serious harm to self or likely to result in 
serious harm to others; and 

F._ will likely benefit from, and the person's best interests will be served by; receiving assisted 
outpatient treatment. 


History: Laws 2016, ch. 84, § 3. Effective dates. — Laws 2016, ch. 84, § 18 made Laws 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through 2016, ch. 84 effective July 1, 2016. 

14 were originally enacted as new sections of the Mental 

Health and Developmental Disabilities Code, but were re- 

numbered by the compiler. 


43-1B-4, Petition to the court. 


A. A petition for an order authorizing assisted outpatient treatment may be filed in the district 
court for the county in which the respondent is present or reasonably believed to be present; pro- 
vided that such district court is a party to a memorandum of understanding with a participating 
municipality or county. 

B. A petition for an order authorizing assisted outpatient treatment may be filed only by the 
following persons: 

(1) a person eighteen years of age or older who resides with the respondent; ’ 

(2) the parent or spouse of the respondent; 

(3) the sibling or child of the respondent; provided that the sibling or child ‘is eighteen 
years of age or older; 

(4) .the director of a hospital where the respondent is hospitalized; 

(5) the director of a public or charitable organization or agency or a home where the re- 
spondent resides and that provides mental health services to the respondent; 

(6) a qualified professional who either supervises the treatment of or treats the respon- 
dent for a mental disorder or has supervised or treated the respondent for a mental disorder 
within the past forty-eight months; or 

(7) asurrogate decision-maker. 
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43-1B-5 ASSISTED OUTPATIENT TREATMENT 43-1B-5 


C. The petition shall be entitled "In the Matter of "and shall include: 

(1) each criterion for assisted outpatient treatment as set forth in Section 43-1B-3 NMSA 
1978; . 

(2) facts that support the petitioner's belief that the respondent meets each criterion; pro- 
vided that the hearing on the petition need not be limited to the stated facts; and 

(3) whether the respondent is present or is stepealaiac believed to be present within the 
county where the petition is filed. 

D. The petition shall be accompanied by an affidavit of a qualified professional that shall state 
that: 

(1) the qualified professional has personally examined the respondent no more than ten 
days prior to the filing of the petition, that the qualified professional recommends assisted outpa- 
tient treatment for the respondent and that the qualified professional is willing and able to testify 
at the hearing on the petition either in person or by contemporaneous transmission from a differ- 
ent location; or 

(2) no more than ten days prior to the filing of the petition, the qualified professional or 
the qualified professional's designee has unsuccessfully attempted to persuade the respondent to 
submit to an examination, that the qualified professional has reason to believe that the respon- 
dent meets the criteria for assisted outpatient treatment and that the qualified professional is 
willing and able to examine the respondent and testify at the hearing on the petition either in 
person or by contemporaneous transmission from a different location. 


History: Laws 2016, ch. 84, § 4; 2020, ch. 44, § 2. The 2020 amendment, effective May 20, 2020, in 

Compiler's notes, — Laws 2016, ch. 84, §§ 1 through Subsection C, Paragraph C(1), changed "Section 3 of the 
14 were originally enacted as new sections of the Mental Assisted Outpatient Treatment Act" to "Section 43-1B-3 
Health and Developmental Disabilities Code, but were re- NMSA 1978". 


numbered by the compiler. 


43-1B-5. Qualified protective order. 


A. A motion seeking a qualified protective order shall accompany each petition for an order 
authorizing assisted outpatient treatment. 

B. In considering the motion, the court shall determine which parties to the proceeding and 
their attorneys are authorized to receive, subpoena and transmit protected health information 
pertaining to the respondent for purposes of the proceeding. If the petitioner is a party identi- 
fied in Paragraph (1), (2) or (3) of Subsection B of Section 4 [43-1B-4 NMSA 1978] of the Assisted 
Outpatient Treatment Act, the court may bar or limit the disclosure of the respondent's protected 
health information. 

C. . Covered entities shall only disddae protected health information pertaining to the respon- 
dent in accordance with the court's order, except as otherwise provided by: state and federal health 
care privacy laws. 

D. Parties and their attorneys are only authorized to use the protected health information of 
the respondent as directed by the court's order. 

E, Within forty-five days after the later of the exhaustion of all appeals or the date on which 
the respondent is no longer receiving assisted outpatient treatment, the parties and their attor- 
neys and any person or entity in possession of protected health information received from a party 
‘or the party's attorney in the course of the proceeding shall destroy all copies of protected health 
information pertaining to the respondent, except that counsel are not required to secure the re- 
turn or destruction of protected health information submitted to the court. 

F. Nothing in the order controls or limits the use of protected health information pertaining 
to the respondent that comes into the possession of a party or the party's attorney from a source 
other than a covered entity. 

G.. Nothing in the court's order shall authorize any party to obtain medical records or informa- 
tion through means other than formal discovery requests, subpoenas, depositions or other lawful 
process, or pursuant to a patient authorization. 
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43-1B-6 COMMITMENT PROCEDURES 43-1B-6 


History: Laws 2016, ch. 84, § 5. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. ) 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch. 84 effective July 1, 2016. 


43-1B-6. Hearing; examination by a qualified professional. 


A. Upon receipt of a petition meeting all requirements of Sections 4 and 5 [43-1B-4 and 43-1B-5 
NMSA 1978] of the Assisted Outpatient Treatment Act, the court shall fix a date for a hearing: 

(1) no sooner than three or later than seven days after the date of service or as stipulated 
by the parties or, upon a showing of good cause, no later than thirty days after the date of service; 
or 

(2) ifthe respondent is hospitalized at the time of filing of the petition, before discharge of 
the respondent and in sufficient time to arrange for a continuous transition from inpatient treat- 
ment to assisted outpatient treatment. 

B. A copy of the petition and notice of hearing shall be served, in the same manner as a sum- 
mons, on the petitioner, the respondent, the qualified professional whose affidavit accompanied the 
petition, a current provider, if any, and a surrogate decision-maker, if any. 

C. If the respondent has a surrogate decision- maker who wishes to provide testimony at the 
hearing, the court shall afford the surrogate decision-maker an opportunity to testify. — 

D. The respondent shall be represented by counsel at all stages of the proceedings. 

K. Ifthe respondent fails to appear at the hearing after notice, the court may conduct the hear- 
ing in the respondent's absence; provided that the respondent's counsel is present. 

F. If the respondent has refused.to be examined by the qualified professional whose affidavit 
accompanied the petition, the court may order a mental examination of the respondent as provided 
by Rule 1-035 (A) NMRA. The examination of the respondent may be performed by the qualified 
professional whose affidavit accompanied the petition. If the examination is performed by another 
qualified professional, the examining qualified professional shall be authorized to consult with the 
qualified professional whose affidavit accompanied the petition, 

G. Ifthe respondent:has refused to be examined by a qualified professional and the court finds 
reasonable grounds to believe that the allegations of the petition ‘are true, the court may issue a 
written order directing-a peace officer who has completed crisis intervention training to detain 
and transport the respondent to a provider for examination by a qualified professional. A respon- 
dent detained pursuant to this subsection shall be detained no longer than necessary to complete 
the examination and in no event longer than twenty-four hours. 

H. A qualified professional, who has personally examined the respondent within ten days of 
the filing of the petition, shall provide testimony in support of the finding that the respondent 
meets all of the criteria for assisted outpatient treatment and in support of the written proposed 
treatment plan developed pursuant to Section 7 [43-1B-7 NMSA 1978] of the Assisted Outpatient 
Treatment Act, including: 

(1) the recommended. assisted outpatient treatment, the rationale for the recommended 
Aaeisped outpatient treatment and the facts that establish that such treatment is the least restric- 
tive appropriate alternative; 

(2) information regarding the respondent's access a and the availability of, wpa Be 
assisted outpatient treatment in the community or elsewhere; and . 

(3) if the recommended assisted outpatient treatment includes medication, the pate: or 
classes of medication that should be authorized, the beneficial and detrimental physical and men- 
tal effects of such medication and whether such medication should be seliadministened or admin- 
istered by a specified provider. ) 7 ) 


History: Laws 2016, eh! 84, § 6. Health and Developmental Disabilities, Code, but were re- 


Compiler's notes, — Laws 2016, ch. 84, §§ 1 through numbered by the compiler, 


14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, er 84, ie 18 Ag Laws 
OG 2016, ch. 84 effective ae 1, 2016. 
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43-1B-7 ASSISTED OUTPATIENT TREATMENT 43-1B-8 


43-1B-7. Written proposed treatment plan. 


A. No later than the date of the hearing, a qualified professional shall provide a written pro- 
posed treatment plan to the court. The plan shall state all treatment services recommended for 
the respondent and, for each such service, shall specify a provider that has agreed to provide the 
service. 

B. In developing a written proposed treatment plan, the qualified professional shall take into 
account, if existing, an advance directive for mental health treatment and provide the following 
persons with an opportunity to participate: 

(1) the respondent; 

(2) allcurrent treating providers; 

(3) upon the request of the respondent, an individual significant to the respondent, includ- 
ing any relative, close friend or individual otherwise concerned with the welfare of the respondent; 
and 

(4) any surrogate decision-maker. 

C. The written proposed treatment plan shall include case setediten dope Services or an asser- 
tive community treatment team to provide care coordination and assisted outpatient treatment 
services recommended by the qualified professional. If the plan includes medication, it shall state 
whether such medication should be self-administered or administered by a specified provider and 
shall specify type and dosage range of medication. In no event shall the plan recommend the use 
of physical force or restraints to administer medication to the respondent. 

D. Ifthe written proposed treatment plan includes alcohol or substance abuse counseling and 
treatment, the plan may include a provision requiring relevant testing for either alcohol or abused 
substances; provided that the qualified professional's clinical basis for recommending such plan 
provides sufficient facts for the court to find that: 

(1) the respondent has a history of co-occurring alcohol or substance abuse; and 

(2) such testing is necessary to prevent a relapse or deterioration that would be likely to 
result in serious harm to self or likely to result in serious harm to others. 

E. Ifthe respondent has executed an advance directive for mental health treatment, the quali- 
fied professional shall include a copy of. such advance directive with the submission of the pro- 
posed treatment plan. 


History: Laws 2016, ch. 84, § 7. Health and Developmental Disabilities Code, but were re- 


Compiler's notes, — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch. 84 effective July 1, 2016, 


43-1B-8. Disposition. 


A. After a hearing meeting all requirements of Section 6 [43-1B-6 NMSA 1978] of the Assisted 
Outpatient Treatment Act, receipt of a proposed treatment plan meeting all requirements of Sec- 
tion 7 [43-1B-7 NMSA 1978] of that act and consideration of all relevant evidence, the court may 
order the respondent to receive assisted outpatient treatment if it finds by clear and convincing 
evidence that the respondent meets all criteria set forth in Section 3 [43-1B-3 NMSA 1978] of the 
Assisted Outpatient Treatment Act. ? 

B. The court's order shall: 

(1). provide for a period of outpatient treatment not to exceed one year; 
(2) specify the assisted outpatient treatment services that the respondent. is to receive; 
and: ‘3 
(8) direct.one or more specified providers to provide or arrange for all assisted outpatient 
treatment for the patient throughout the period of the order. 

C. If the court order includes medication, it shall state the type or types of medication and 
the dosage range found to be necessary, based on the treatment plan and evidence presented. 
The court may order the respondent to self-administer medication or accept the administration of 
such medication by a specified provider. In no event shall the court require or authorize the use of 
physical force or restraints to administer medication to the respondent. 
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43-1B-9 » COMMITMENT PROCEDURES 43-1B-11 


D. The court may not order treatment that has not been recommended by the qualified profes- 
sional and included in the written proposed treatment plan, nor direct the participation of a pro- 
vider that has not been specified in such plan. 

E. Nothing in the Assisted Outpatient Treatment Act, nor in the court's order, shall require 
any of the following to make payment for any services or items not otherwise a covered benefit 
under the terms of the applicable program or contract of insurance: 

(1) ahealth maintenance organization; 

(2) a managed health care plan; 

(3) a health insurance company; 

(4) a group health plan that provides medical care to employees or their dependents awaee 
the federal Employee Retirement Income Security Act of 1974 directly or through insurance, reim- 
bursement or other means; or 

(5) the state medicaid program. 

F, Ifthe court has received testimony from a euenrats decision-maker or a copy of an advalGe 
directive for mental health treatment executed by the respondent, the treatment order shall not 
conflict with the preferences expressed in such testimony or advance directive eee a : showing 
of good cause. 


History: Laws 2016, ch. 84, § 8. f Cross references. — For the federal Employee Retire- 


Compiler's notes. — Laws 2016, ch. 84, §§ 1 nithala ment Income Security Act of 1974, see 29 U.S.C.S, § 1001 
14 were originally enacted as new sections of the Mental et seq. 
Health and Developmental Disatiitis peasy but were re- Effective dates. — Laws 2016, ch. 84, § 18 made Laws 
numbered by the compiler. 2016, ch. 84 effective July 1, 2016. 


43-1B-9. Expeditious appeal. 


There shall be a right to an expeditious appeal from a final order i in a proceeding under the As- 
sisted Outpatient Treatment Act. 


History: Laws 2016, ch. 84, § 9. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 tHioety numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch. 84 effective July 1, 2016. 


43-1B-10. Effect of determination that respondent is in need of assisted 
outpatient treatment. 


An assisted outpatient treatment order shall not be construed as a determination that the re- 
spondent is incompetent. 


History: Laws 2016, ch. 84, § 10. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. 
14 were originally enacted as new-sections of the Mental . Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch. 84 effective July 1, 2016, 


43-1B-11. Applications for continued periods of treatment. 


A. Prior to the expiration of the period of assisted outpatient treatment, a party or the respon- 
dent's surrogate decision-maker may apply to the court for a subsequent order authorizing con- 
tinued assisted outpatient treatment for a period not to exceed one year. The application shall be 
served upon those persons required to be served with notice of a petition for an ORICE authorizing 
assisted outpatient treatment and every specified provider. 

B. Ifthe court's disposition of the application does not occur prior 60 the expiration date of the 
current order, the current order shall remain in effect until the court's disposition. The disposition 
of the application shall occur no later than ten calendar days following the filing of the application. 
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43-1B-12 ASSISTED OUTPATIENT TREATMENT 43-1B-13 


C. A respondent may be ordered to participate in continued assisted outpatient treatment if 
the court finds by clear and convincing evidence that the respondent: 

(1) continues to have a primary diagnosis of a mental disorder; 

(2) is unwilling or unlikely, as a result of a mental disorder, to participate voluntarily in 
outpatient treatment that would enable the respondent to live safely i in the community without 
court supervision; 

(3) , is in need of continued assisted outpatient treatment as the least restrictive appropri- 
_ate alternative in order to prevent a relapse or deterioration likely to result in serious harm to self 
or likely to result in serious harm to others; and 

(4) will likely benefit from, and the respondent's best interests will be served by, receiving 
continued assisted outpatient treatment. 


History: Laws 2016, ch. 84, § 11. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch. 84 effective July. 1, 2016. 


43-1B-12. Application to stay, vacate, modify or enforce an order. 


A. .: In addition to any other right or remedy available by law with respect to the court order for 
assisted outpatient treatment, a party or the respondent's surrogate decision-maker may apply to 
the court to stay, vacate, modify or enforce the order. The application shall be served upon those 
persons required to be served with notice of a petition for an order authorizing assisted outpatient 
treatment:and every specified provider. The disposition of the application shall occur no later than 
ten calendar days following the filing of the application. 

B. .A specified provider shall apply to the court for approval before instituting a proposed ma- 
terial change in mandated services or assisted outpatient treatment unless such change’is con- 
templated in the order. The application shall be served upon those persons required to be served 
with notice of a petition for an order authorizing assisted outpatient treatment and every specified 
provider, The disposition of the application shall occur no later than ten calendar days following 
the filing of the application. Nonmaterial changes may be instituted by the provider without court 
approval. For purposes of this subsection, "material change" means an addition or deletion of a 
category of assisted outpatient treatment and does not include a change in medication or dosage 
contemplated in the order that, based upon the clinical judgment of the provider, is in the best 
interest of the patient. _ 

C. A court order requiring periodic od" teats or urinalysis for the presence of alcohol or 
abused substances shall be subject to review after six months by a qualified professional, who 
shall be authorized to terminate such blood tests or urinalysis without further action by the court. 


History: Laws 2016, ch. 84, § 12, Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, 8§ 1 through numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 


2016, ch, 84 effective July 1, 2016. 


43-1B-13. Failure to comply with assisted outpatient treatment. 


A. If a qualified professional determines that a respondent has materially failed to comply 
with the assisted outpatient treatment as ordered by the court, such that the qualified profes- 
sional believes that the respondent's condition is likely to result in serious harm to self or likely to 
result in serious harm to others and that immediate detention is necessary to prevent such harm, 
the qualified professional shall certify the need for detention and transport of the respondent for 
emergency mental health evaluation and care pursuant to the provisions of. Paragraph (4) of Sub- 
section A of Section 43-1-10 NMSA 1978. 

B. A respondent's failure to comply with an order of assisted outpatient treatment is not 
grounds for involuntary civil commitment or a finding of contempt of court, or for the use of physi- 
cal force or restraints to administer medication to the respondent. 
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43-1B-14 COMMITMENT PROCEDURES 43-2-1 


History: Laws 2016, ch. 84, § 18. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ‘ch. 84, § 18 made Laws 


2016, ch. 84 effective July 1, 2016. 


43-1B-14. Sequestration and confidentiality of records. 


A. All records or information containing protected health information relating to the respon- 
dent, including all pleadings and other documents filed in the matter, social records, diagnostic 
evaluations, psychiatric or psychologic reports, videotapes, transcripts and audio recordings of in- 
terviews and examinations, recorded testimony and the assisted outpatient treatment plan that 
was produced or obtained as part of a proceeding pursuant to the Assisted Outpatient Treatment 
Act, shall be confidential and closed to the public. 

B. The records described in Subsection A of this section may only be disclosed to the parties 
and: 

(1) court personnel; 

(2) court-appointed special advocates; 

(3) attorneys representing parties to the proceeding; 

(4) surrogate decision-makers; 

(5) peace officers requested by the court to perform any duties or functions related to the 
respondent as deemed appropriate by the court; 

(6) qualified professionals and providers involved in the evaluation or treatment of the 
respondent; : 

(7) public health authorities or entities conducting public health surveillance or research, 
if authorized by law; and 

(8) any other person or entity, by order of the court, having a legitimate interest in the case 
or the work of the court. 


'. History: Laws 2016, ch. 84, § 14. Health and Developmental Disabilities Code, but were re- 
Compiler's notes. — Laws 2016, ch. 84, §§ 1 through numbered by the compiler. 
14 were originally enacted as new sections of the Mental Effective dates. — Laws 2016, ch. 84, § 18 made Laws 
2016, ch. 84 effective July 1, 2016. 
ARTICLE 2 
Alcoholics and Intoxicated Persons; Detoxification 

Sec. Sec. 
43-2-1. Repealed. 43-2-11. Voluntary clients. 
43-2-1.1. Short title. 43-2-12. Assistance upon request. 
43-2-2. Definitions. 43-2-18,. Repealed. 
43-2-3. Policy of state regarding substance abuse. 43-2-14. Costs of commitment and support. 
43-2-4, Adoption and enforcement of laws by a politcal 43-2-15. Report. 

[political] subdivision. 43-2-16. Repealed. 
43-2-5. Duties of the department. 43-2-17. Repealed. 
43-2-6. Gifts. 43-2-18. Repealed. 
43-2-7. Repealed. 43-2-19. Peace officer or public service officer; no liability. 
43-2-8. Protective custody. — 43-2-20. Notification of family. 
43-2-8.1. Repealed, 43-2-21. Liability for costs. 
43-2-9. Repealed, ' 43-2-22. Repealed. 
43-2-1 


0, Repealed. 43-2-23. Civil liability. 


43-2-1. Repealed. 


Repeals. — Laws 1983; ch. 177, § 11, repealed: 43- relating to the definition of "division", effective June 17, 
2-1 NMSA 1978, as enacted by Laws 1977, ch. 258, § 50, 1983. 
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43-2-1.1 ALCOHOLICS AND INTOXICATED PERSONS; DETOXIFICATION 43-2-2 


43-2-1.1. Short title. . 
Chapter 43, Article 2 NMSA 1978 may be cited as the "Detoxification Reform Act". 


History: Laws 2005, ch, 198, § 1. Effective dates. — Laws 2005, ch. 198, § 12 made 
Laws 2005, ch. 198, § 1 effective July 1, 2005. 


43-2-2. Definitions. 


As used in the Detoxification Reform Act: 

A. "alcohol-impaired person" means a person who uses alcoholic beverages to the extent that 
the person's health and well-being are substantially impaired or endangered; 

B. "authorized person" means a physician, public service officer or police officer; 

-C. "consistent with the least drastic means principle" means that the habilitation, protective 
custody or treatment and the conditions of habilitation, protective custody or treatment separately 
and in combination: 

(1) are no more harsh, hazardous or intrusive than necessary to achieve acceptable treat- 
ment objectives or protection for the person committed; and _ 

(2) involve no restrictions on physical movement except as reasonably necessary for the 
administration of treatment, for the security of the facility or for the protection of the person com- 
mitted or another from physical injury; 

D. "department" means the department of health; 

EK, "detention center" means a city, county or other jail, the administration of which agrees to 
accept intoxicated persons for protective custody; provided, however, that a detention center is au- 
thorized to hold a person in protective custody pursuant to Section 43-2-8 NMSA 1978 but is not 
otherwise subject to the provisions of the Detoxification Reform Act; 

F. “drug-impaired person" means a person who uses drugs to the extent that the person's 
health and well-being are substantially impaired or endangered; 

G. "incapacitated person" means a person who, as a result of the use of alcohol or drugs, is 
unconscious or has the person's judgment otherwise so impaired that the person is incapable of 
realizing and making rational decisions; 

H. "intoxicated person" means a person whose mental or physical functioning is substantially 
impaired as a result of the use of alcohol or drugs; 

I. "likely to inflict serious physical harm on another" means that it is more likely than not that 
in the near future the person will inflict serious, unjustified bodily harm on another person or com- 
mit a criminal sexual offense as evidenced by behavior causing, attempting or threatening such 
harm, which behavior gives rise to a reasonable fear of such harm from that person; 

J. "likely to inflict serious physical harm on oneself" means that it is more likely than not that 
in the near future the person will attempt to commit suicide or will cause serious bodily harm to 
that person's self by violent or passive or other self-destructive means as evidenced by behavior 
causing, attempting or threatening the infliction of serious bodily harm to that person's self; 

K. "protective custody" means confinement of an intoxicated person, for a period not less than 
twelve hours or more than seventy-two hours i in length and under conditions consistent with the 
least drastic means principle; 

L. "public service officer" means.a civilian employee within a police department who is autho- 
rized by the police department to transport intoxicated or incapacitated persons to a treatment 
facility or detention center; 

M. "treatment" means the broad range of emergency, outpatient, intermediate and inpatient 
services and care, including protective custody, diagnostic evaluation, medical, psychiatric, psy- 
chological and social service care, vocational rehabilitation and career counseling, which may be 
extended to alcohol-impaired, drug-impaired and intoxicated persons; and 

N. "treatment facility" means: 

(1) an institution under the supervision of the department and approved by the depart- 
ment for the care and treatment of alcohol-impaired persons or drug-impaired persons; 
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43-2-3 


(2) a public institution approved by the department for the care and treatment of alcohol- 
impaired persons or drug-impaired persons, but not Sper CAt oe the pupa paion of the de- 


partment; or 


(3) any other facility that provides any of the services peed. in the Detoxification Re- 
form Act and is licensed by the department for those services. 


History: 1953 Comp., § 46-12-2, enacted by Laws 
1977, ch. 374, § 1; 1979, ch. 264, § 1; 1983, ch. 177, § 2; 
1989, ch. 47, § 1; 2005, ch. 198, § 2; 2019, ch. 272, § 1. 

The 2019 amendment, effective June 14, 2019, de- 
fined "public service officer", and revised the definition of 
"authorized person" to include a public service officer, as 
used in the Detoxification Reform Act; in Subsection B, af- 
ter "physician,", added "public service officer"; and added 
new Subsection L and redesignated former Subsections L 
and M as Subsections M and N, respectively. 

The 2005 amendment, effective July 1, 2005, 
changed the statutory reference to the Detoxification 
Reform Act; in Subsection A, defined "alcohol-impaired 
person" and deleted the former definition of "alcoholic'; 
deleted former Subsection B, which defined "approved 
private treatment facility"; deleted former Subsection 
C, which defined “approved public treatment facility"; 
added a new Subsection B, which defined "authorized 
person"; added a new Subsection C, which defined "con- 
sistent with the least drastic means principle"; deleted 
former Subsection H, which defined "division" and added 
a new Subsection E, which defined "detention center"; 
deleted from the definition of "drug-impaired person" the 
requirement that a person habitually lacks self-control 
as to the use of drugs and that his social or economic 
function be substantially disrupted; added Subsection 
I, which defined, "likely to inflict serious physical harm 
on another"; added a new Subsection J, which defined 
"likely to inflict serious physical harm on himself"; added 
a new Subsection K, which defined "protective custody"; 
in Subsection L, included "protective custody" in the 
definition of "treatment" ; deleted former Subsection J, 


which defined "consistent with the least drastic means 
principle"; deleted former Subsection K, which defined 
"likely to inflict serious physical harm on himself"; de- 
leted former Subsection L, which defined "likely to inflict 
serious physical harm on another"; and added Subsec- 
tion M, which defined "treatment facility". 

The 1989 amendment, effective June 16, 1989, in- 
serted "or drug-impaired persons" following "alcoholics" 
in Subsections B and C, substituted "substance abuse 


bureau", for "alcoholism bureau" in Subsection C, added 


present, Subsection .F, redesignated former Subsections. F 
through K as present Subsections G through L, and 1 in- 
serted "or drugs" in Subsections G and H. 


ANNOTATIONS 


A public service officer is not a "peace officer". — 
Where defendant was charged with felony battery upon a 
peace officer, pursuant to § 30-22-24 NMSA 1978, after he 
hit the forearm of a public service officer (PSO) perform- 
ing her duties under the Detoxication Reform Act (DRA), 
§§ 43-2-1.1 through 43-2-23 NMSA 1978, by escorting de- 
fendant to her vehicle to place him into protective cus Fede 
and where defendant filed a motion to dismiss, asserting 
that the evidence presented was insufficient to support 
defendant's charge of felony battery upon a peace offi- 
cer because a PSO is not a “peace officer" as a matter of 
law, the district court did not err in reducing’defendant's 
criminal charge from felony battery upon a peace offi- 
cer to petty misdemeanor battery, because PSOs are not 
vested with a duty to maintain public order or to make ar- 
rests and therefore are not peace officers. State v. Becenti, 
2021-NMCA-060, 


43-2-3. Policy of state regarding substance abuse. 


It is the policy of this state that intoxicated and incapacitated persons may not be subjected to 
criminal prosecution, but rather should be afforded protection. It is further the policy of this state 
that alcohol-impaired persons and drug-impaired persons should. be afioried treatment in order 
that they may lead normal lives as productive members of society. 


History: 1978 Comp., §.43-2-3, enacted by Laws 
1989, ch. 378, § 4; 2005, ch, 198, § 38. 

Repeals and reenactments. — Laws 1989, ch, 878, 
8 4 repealed 43-2-3 NMSA 1978, as amended by Laws 
1989, ch. 378, § 1 and enacted a new section, effective 
July 1, 1991, 

The 2005 amendment, effective July 1, 2005, provided 
that the policy of the state is that incapacitated persons 
may not be subjected to. criminal, prosecution, that in- 
toxicated and incapacitated persons should be afforded 
protection and that alcohol-impaired persons and drug- 
impaired persons should be afforded treatment. 


ANNOTATIONS 


Prosecution for disorderly conduct while intoxi- 
cated, — The Detoxification Reform Act does not preclude 
criminal prosecution for disorderly conduct when the 
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daetea 8 conduct shawls satisfies the statutory ele- 
ments of the charge, regardless of whether the offender 
is intoxicated. State v, Correa, 2009-NMSC-051, 147 N.M. 
291,222 Pdi.‘ © 

Prosecution for. battery upon a health care 
worker, — Where defendant was in protective custody 
due to intoxication and'while defendant was still intoxi- 
cated, defendant committed a battery upon a health care 
worker, the, Detoxification, Reform Act did not, preclude 
criminal prosecution of defendant for battery upon a 
health care worker under 30-3-9.2 NMSA 1978. State v. 
Tsosie, 2011-NMCA-115, 150 N.M. 754, 266 P.8d 34, cert. 


denied, 2011-NMCERT- 010, 


Am, Jur, 2d, A.L.R. and Cul d, references. — ror 
ecution of chronic alcoholic for See eh aS 40 
A.L.R.3d 321, pede 
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43-2-4 ALCOHOLICS AND INTOXICATED PERSONS; DETOXIFICATION 43-2-6 


43-2-4. Adoption and enforcement of laws by a politcal [political] 
subdivision. 


A. No county, municipality or other political subdivision may adopt or enforce a local law, ordi- 
nance, resolution or rule having the force of law that includes drinking, being a common drunkard 
or being found in an intoxicated condition as one of the elements of the offense giving rise to a 
criminal or civil penalty or a sanction. | 

B. No county, municipality or other political subdivision may interpret or apply any law of gen- 
eral application to circumvent he [the] provision of Subsection A of this section. 

C. Nothing in this section affects any law, ordinance, resolution or rule against driving un- 
der the influence of alcohol or drugs or other similar offense involving the operation of.a ve- 
hicle, aircraft, boat, machinery or other equipment or regarding the sale, purchase, dispensing, 
possessing or use of alcoholic beverages at stated times and places or by a particular class of 
persons. 


History: 1978 Comp., § 43-2-4, enacted by Laws 
1989, ch. 378, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Repeals and reenactments. — Laws 1989, ch. 378, 
§ 5 repealed 43-2-4 NMSA 1978, as enacted by Laws 1977, 
ch. 374, § 8, relating to adoption and enforcement of laws 
by a political subdivision, and enacted a new section, ef- 
fective July 1, 1991. 


43-2-5. Duties of the department. 


A. The department shall study the problem of alcoholism and drug abuse, including methods 
and facilities available for the care, custody, detention, treatment, employment and rehabilita- 
tion of persons addicted to the intemperate use of spirituous or intoxicating liquors or drugs. 
The department shall promote meetings for the discussion of problems confronting treatment 
facilities, clinics and agencies engaged in protective custody, treatment and rehabilitation of 
alcohol-impaired persons and drug-impaired persons and shall disseminate’ information on the 
subject of alcoholism and drug abuse for the assistance and guidance of residents and courts of 
the state. 

B... The department shall.make such reasonable rules for treatment facilities concerning physi- 
cal conditions for protective custody commitments pursuant to Section 43-2-8 NMSA 1978 as it 


obepae necessary, including such rules it deems Se for minors. 


History: 1941 Comp., r 61-1203, enacted by Laws 
1949, ch. 114, § 3; 1953 Comp., § 46-12-3; Laws 1957, 
ch. 12, § 1; 1976 (SS.), ch. 9, § 3; 1977, ch. 253, § 51; 
1977, ch. 374, § 4; 1983, ch. 177, § 3; 1989, ch. 47, § 3; 
2005, ch. 198, § 4. 

The 2005 amendment, effective July 1, 2005, pro- 
vided in Subsection A that the department shall promote 
discussions confronting treatment facilities and’ clinics 
and agencies engaged in protective custody of alcohol- 
impaired. persons; deleted in Subsection A the require- 
ment that the bureau suggest regulations respecting care 
and treatment of persons committed to state institutions 
because of alcoholism or drugs; provided in Subsection B 
that the department shall make rules for treatment facili- 
ties concerning physical conditions for protective custody 
commitments, including rules for minors; and deleted for- 
mer Subsections A through E which provided standards to 
guide the division in the promulgation of regulations with 
respect to treatment programs, 


43-2-6. Gifts. 


The 1989 samentinnaisd) effective June 16, 1989, 
substituted "substance abuse" for "alcoholism" in the 
catchline and in the first sentence of the undesignated 
introductory paragraph; and in the undesignated intro- 
ductory paragraph inserted "and drug abuse” and "or 
drugs" in the first sentence, inserted "and drug-impaired 
persons" and "and drug abuse" in the second sentence, 
in the third sentence twice substituted "care and treat- 
ment" for "care, treatment and discipline" and inserted 
"or impairment due to drugs", and substituted "alcohol- 
ics, intoxicated persons and persons impaired by drugs" 
for "alcoholics and intoxicated persons” at the end of the 
fourth sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur, 2d Incompetent Persons § 35. 


The bureau may accept or refuse on behalf of and in the name of the state any gift of any valu- 
able thing, however the gift be created, for any purpose connected with the work of the bureau. 
Any such property so given shall be received and held by the state treasurer, but the division, upon 
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43-2-7 COMMITMENT PROCEDURES . 43-2-8 


recommendation of the governor and with the approval of the state board of finance, shall have the 
power to direct the disposition of any property so donated to it for any purpose.consistent with the 
terms and conditions under which such gift was created. 


History: 1941 Comp., § 61-1205, enacted by Laws 
1949, ch. 114, § 5; 1953 Comp., § 46-12-5; Laws 1957, 
ch, 12, § 3; 1976 (S.S.), ch. 9, § 4; 1983, ch. 177, § 4. 


43-2-7. Repealed. 


Repeals. — Laws 1978, ch. 154, § 1, repealed 46-12-6, 
19538 Cokin (43-2-7 NMSA 1978), Mist to the chief of 
the division. 


43-2-8. Protective custody. 


A. An intoxicated or incapacitated person may be committed to a treatment facility at the re- 
quest of an authorized person for protective custody, if the authorized person has probable cause to 
believe that the person to be committed: 

(1) is disorderly in a public place; 

(2) is unable to care for the person's own safety; 

(3) has threatened, attempted or inflicted physical harm on himself or another; 

(4) has threatened, attempted or inflicted damage to the Hropery of another; 

(5) — is likely to inflict serious physical harm on himself; 

(6). is likely to inflict serious physical harm on another; or 

(7) is incapacitated by alcohol or drugs. ; 

A refusal to undergo treatment does not constitute conclusive evidence of Lisnte of judgment as to 
the need for treatment. 

B. An authorized person shall make a written application for tohimitment under this oa 
directed to the administration of the treatment facility. The application shall state facts in support 
of the need for protective custody. 

C. Upon approval of the form of the application by the administration in charge of the treat- 
ment facility, the person shall be retained at the facility to which the person was admitted or trans- 
ferred to another appropriate treatment facility until discharged under Subsection E ofthis section. 

D,. The administration in charge of a treatment facility may refuse an application if the treat- 
ment facility is at its relevant capacity or ifthe person to be committed is deemed too ill; injured, 
disruptive or dangerous to himself or another to be managed at the treatment facility. 

EK. An intoxicated person transported to a treatment facility pursuant to this subsection shall 
not be detained at the facility: 

(1) once the person's blood or breath alcohol concentration level is zero, if Aeanelaiipaltea, 
and there is no probable cause to believe the person remains at risk of physical harm to himself or 
another; or 

(2) for more than seventy-two hours after admission, absent dak denloy of a petition filed 
pursuant to Section 43-2-9 NMSA 1978. 

F. An intoxicated person held in protective custody pursuant to the Detoxification Reform Act 
shall not be considered to have been arrested or charged with any crime. 

G. Arecord of protective custody shall not be considered as an arrest or criminal record, 

H. Acopy of the written application for commitment and a written explanation of the person's 
right to contact counsel shall be given by the administration to the person as soon as practicable 
after commitment. The administration of the treatment facility shall arrange translation of the 
application and explanation of rights for those who are unable to read the same. The ag ag 
tion shall also provide a reasonable opportunity for the person to contact counsel, 


History: 1953 Comp., § 46-12-6.1, enacted by Laws - The 2005 amendment, effective July 1, 2005, changed 

_ 1977, ch. 374, § 5; 1979, ch. 264, § 2; 1985, ch. 182,.§.1; "drug-impaired" to "incapacitated", in Subsection A; pro- 

- 1989, ch. 47, § 4; 2005, ch. 198, § 5. vided in Subsection A that an intoxicated or incapacitated 
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person may be committed at the request or an authorized 
person for protective custody if the authorized person has 
reasonable cause to believe the person has committed the 
acts listed in Subsections A(1) through (7); added Subsec- 
tions A(1), (2) and (4); deleted former Subsection A(5), 
which provided that a person could be committed to emer- 
gency treatment if he had been taken into protective cus- 
tody three or more times within thirty consecutive days 
because of intoxication or drug impaired condition; deleted 
the former provisions of Subsection B that a physician, 
spouse, guardian or relative could apply for commitment, 
that the application be directed to the district attorney if 
a patient is in residence, that the application state facts 
in support of emergency treatment and be accompanied 
by a-physican's certification supporting the need for treat- 
ment and that an application ofa peace officer or public 
service officer be accompanied by a certification of three 
or more dates on which the person was placed in protec- 
tive custody for intoxication or drug impairment; deleted 
the former provisions of Subsection C that upon approval 
of the application, the person shall be brought to the fa- 
cility by the applicant for commitment, a peace officer or 
the person's spouse, guardian or other person; provided 
in Subsection D that the administration may refuse an 


43-2-8.1. Repealed. 
Repeals. — Laws 1989, ch. 378, § 6 repealed 43-2-8.1 


NMSA 1978, as enacted by Laws 1989, ch. 378, § 3, relat- 
ing to penalty: for chronic intoxicated condition, effective 


43-2-9. Repealed. 
Repeals, — Laws 2005, ch. 198, § 11 repealed 43-2-9 


NMSA 1978, as enacted. by Laws 1977, ch. 374, § 6, re- 
lating to commitment, hearings, effective July 1, 2005. 


43-2-10. Repealed. 


Repeals. — Laws 2005, ch. 198, § 11 ee, 43-2-10 
NMSA 1978, as enacted by Laws 1949, ch. 114; § 8, relat- 
ing to probation and discharge, effective July 1, 2005, For 


43-2-11. Voluntary clients. 
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application if the treatment facility is at its capacity or 
if the person is ‘too ill, injured, disruptive or dangerous to 
himself or to others to be managed atthe facility; deleted 
the former provision of Subsection E which provided for 
the discharge of the person committed; added Subsection 
H; added Subsection F; and added Subsection G. 

The 1989 amendment, effective June 16, 1989, in- 
serted "or drug impaired" i in the introductory ‘paragraph 
of Subsection A, in Subsection A(5), and in the last sen- 
tence of Subsection B; inserted "or drugs" in Subsection 
A(4); and inserted "NMSA 1978" near the end of Subsec- 
tion A(5). 


ANNOTATIONS 


Probable cause. — Where defendant was intoxicated 
to the point that defendant was stumbling and unable to 
keep defendant's balance, the officer had probable cause 
to believe that defendant was unable to care for defen- 
dant's own safety and had authority to take defendant 
into custody. State v. Phillips, 2009-NMCA-021, 145 N.M. 
615, 203 P.3d 146, cert. quashed, 2010-NMCERT-001, 147 
N.M. 675, 227 P.3d 1057. 


July 1, 1991. For provisions of former section, see the 1990 
NMSA 1978 on NMOneSource.com. 


For provisions of former section; see 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com, 


A. The administration of a treatment facility may receive any intoxicated person, alcohol, 
impaired person or drug-impaired person who applies to be-received as a client into the facility. If 


the voluntary client is: 


(1) intoxicated, the client shall be discharged pursuant to Subsection E of Section 43-2-8 


NMSA 1978; or 


(2) not intoxicated, the client shall be discharged at the request of the client or, in the ab- 
sence of such.a request, at the discretion of the administration. 


'B. If a’voluntary client leaves:a treatment facility with or against the advice of the adminis- 
tration in charge of the facility, the department shall make reasonable provisions for the client's 
transportation to another facility or to the client's home. ~ 

C. A client who voluntarily submits himself for treatment.in accordance with the Detoxifica- 
tion Reform Act shall not forfeit or abridge thereby any of the client's rights. The fact that the cli- 
ent has submitted himself for treatment or that the client has been given help or guidance shall 
not be used against the client in any proceeding in any court. The record of the voluntary commit- 
ment shall be confidential and shall not be divulged except on order of the court or upon receipt of 
a waiver and release duly executed by the client volunteering for commitment. 
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43-2-12 


History: 1941 Comp., § 61-1209, enacted by Laws 
1949, ch. 114, § 9; 1953 Comp., § 46-12-9; Laws 1976 
(S.S.), ch. 9, § 8; 1977, ch. 253, § 54; 1977, ch. 374, § 7; 
1983, ch. 177, § 7; 1989, ch. 47, § 7; 2005, ch. 198, § 6. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section A, deleted the former requirement that upon the 
recommendation of the chief of the substance abuse bu- 
reau, a treatment facility must receive any alcoholic or 
drug impaired person who applies for to be received; added 
Subsections A(1) through (2) to provide for the discharge of 
voluntary clients; deleted the former requirement’ of Sub- 
section B that if a voluntary patient leave a treatment facil- 
ity and has no home, the treatment facility shall assist him 
in obtaining shelter; and in Subsection C, provided that a 
record of a voluntary client may be divulged upon receipt of 
a waiver and release executed by the client. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A substituted "substance abuse" for "alcoholism" 
and inserted "or drug-impaired person", and in Subsection 
C twice deleted "of New Mexico" following "state" in the 
first sentence. 


43-2-12. Assistance upon request. 


COMMITMENT PROCEDURES 


43-2-15 


ANNOTATIONS 


Rights generally. — No one who voluntarily seeks 
the help of the organization by submitting himself for 
treatment shall have such submission for treatment used 
against him in any court proceedings. Also, the record. of 
such voluntary patient must be held confidential unless 
divulgence is ordered by a court. The service of a warrant 
is not in violation of either of these confidential compul- 
sions. No violation exists as to this section by permitting 
a warrant to be served on any of the alcoholic patients. 
As to "information," the situation is quite different. If the 
information sought from anyone, whether of a private or 
official stature, is in any way connected with the material 
on the record of such voluntary patient or concerns infor- 
mation divulged to the organization as a natural concomi- 
tant of such admission, then the center is prohibited from 
divulging such information without an order of the court, 
1957-58 Op. Att'y Gen. No. 58-67. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am, 
Jur. 2d Mentally Impaired Persons §§ 3, 5, 152. 


The substance abuse bureau of the division shall accept for examination, diagnosis, guidance or 
treatment at any facility or clinic under its control any person who requests such assistance under 


regulations as may be prescribed by the division. 


History: 1941 Comp., § 61-1210, enacted by Laws 
1949, ch. 114, § 10; 1953 Comp., § 46-12-10; Laws 1976 
(S.S.), ch. 9, § 9; 1983, ch. 177, § 8; 1989, ch. 47, § 8. 


43-2-13. Repealed. 


Repeals. — Laws 1989, ch. 47, § 10 repealed 43-2- 
13 NMSA 1978, as enacted by Laws 1949, ch. 114, Site 


The 1989 amendment, effective June 16, 1989, substi- 
tuted "substance abuse bureau" for "alcoholism bureau" 
and deleted "such" preceding "regulations". 


relating to commitment proceedings for ill persons in cus- 
tody of division, effective June 16, 1989. 


43-2-14. Costs of commitment and support. 


The provisions of law with respect to the costs of commitment and the costs of support, includ- 
ing methods of determination of the persons liable for the costs, and all provisions of law enabling 
the state to secure reimbursement for any such items of cost, applicable to the commitment and 
support of mentally ill persons in state hospitals shall apply with equal force in respect to each 
item of expense incurred by the state in connection with the commitment, care, custody and treat- 
ment of any person committed to the substance abuse bureau of the division or to any institution 
maintained by the state. Voluntary patients may be required to pay the cost of their subsistence, 
care and treatment. 


History: 1941 Comp., § 61-1212, enacted by Laws 
1949, ch. 114, § 12; 1953 Comp., § 46-12-12; Laws 1967, 
ch, 78, § 3; 1976 (S.S.), ch. 9, § 11; 1983, ch. 177, § 10; 
1989, ch. 47, § 9. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "for the costs" for "therefor" and "substance abuse 
bureau" for "alcoholism bureau" in the first sentence. 


ANNOTATIONS 


Responsibility for hospital expenses. — Individu- 
als committed to private or county-operated facilities 
under statutory involuntary commitment procedures are 
responsible for their hospital expenses, and eligible hospi- 
tals treating indigent patients may look to the applicable 


county for reimbursement under the Indigent Hospital 
Claims Act. 1989 Op. Att'y Gen, No, 89-35, 


43-2-15. Report. 
On or before December 1 in each year, the division shall render a report to the governor and the 


state legislature of its activities, including recommendations for improvements therein, by legisla- 
tion or otherwise. 
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43-2-16 ALCOHOLICS AND INTOXICATED PERSONS; DETOXIFICATION 43-2-20 


History: 1941 Comp., § 61-1213, enacted by Laws 
1949, ch. 114, § 18; 1953 Comp., § 46-12-13; Laws 1976 
(S.S.), ch. 9, § 12. 


43-2-16. Repealed. 


Repeals. — Laws 2005, ch. 198, § 11 repealed 43-2- comparable provisions, see 43-2-1.1 NMSA 1978 effective 
16 NMSA 1978, as enacted by Laws 1973, ch. 331, § 1, July 1, 2005. For provisions of former section, see the 2004 
relating to the short title for the Detoxification Act. For NMSA 1978 on NMOneSource,com. 


43-2-17. Repealed. 


Repeals. — Laws 2005, ch. 198, § 11 repealed 43-2-17 For provisions of former section, see the 2004 NMSA 1978 
NMSA 1978, as enacted by Laws 1978, ch, 331, § 2, relat- on NMOneSource.com. 
ing to Detoxification Act definitions, effective July 1, 2005. 


43-2-18. Repealed. 


Repeals. — Laws 2005, ch. 198, § 11 repealed 43-2-18 officer or public service officer, effective July 1, 2005. For 
NMSA 1978, as enacted by Laws 1978, ch. 331, § 3, re- provisions of former section, see the 2004 NMSA 1978 on 
lating to transportation of intoxicated person by peace NMOneSource,com, 


43-2-19. Peace officer or public service officer; no liability. 


A. A peace officer or public service officer may, if the officer reasonably believes it necessary for 
the officer's own safety, make a protective search of an intoxicated person before transporting the 
person to a residence, treatment facility or detention center. 

B. A peace officer or public service officer shall not be held civilly liable for assault, false im- 
prisonment or other alleged torts or crimes on account of reasonable measures taken under the 
authority of the Detoxification Reform Act, if such measures were, in fact, reasonable and did not 
involve use of excessive or unnecessary force. 


History: 1953 Comp., § 46-14-4, enacted by Laws appeared intoxicated, and was threatening suicide, a po- 
1973, ch. 331, § 4; 2005, ch. 198, § 7. lice officer could have reasonably concluded his safety jus- 

The 2005 amendment, effective July 1, 2005, created tified a patdown search of the defendant before taking him 
Subsections A and B; changed "health care facility" to into protective custody. State v. Blakely, 1993-NMCA-053, 
"treatment facility" in Subsection A and deleted the for- 115 N.M. 466, 8538 P.2d 168, cert. denied, 115 N.M. 535, 
mer provision that a peace officer or public service officer 854 P.2d 362. 
were not criminally liable for assault, false imprisonment Inventory searches of persons detained are not 
or other alleged torts or crimes on account of reasonable prohibited by the Detoxification Act. State v. Johnson, 
measures taken under the Detoxification Reform Act. 1996-NMCA-117, 122 N.M. 718, 930 P2d 1165, cert. de- 

ANNOTATIONS nied, 122 N.M. 578, 929 P.2d 269. 


Search of intoxicated person threatening sui- 
cide justified. — Since the defendant smelled of alcohol, 


43-2-20. Notification of family. 


Whenever an intoxicated person is committed to protective custody, the administration in charge 
of the treatment facility shall provide the person an opportunity to contact a member of the intoxi- 
cated person's family as soon as practicable. 


History: 1958 Comp., § 46-14-5, enacted by Laws to a health care facility or jail, the person in charge of the 
1978, ch. 381, § 5; 2005, ch. 198, § 8. facility or jail shall see that a member of the intoxicated 
The 2005 amendment, effective July 1, 2005, deleted person's family is notified of his presence there. 


the former provisions that when a person is transported 
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43-2-21. Liability for costs. 


Any intoxicated person having transportation, shelter or treatment furnished to the person as 
an intoxicated person under the Detoxification Reform Act shall be liable to the furnishing city, 
county or treatment facility for its reasonable costs in providing that transportation, shelter or 
treatment. 


History: 1953 Comp., § 46-14-6, enacted by Laws The 2005 amendment, effective July 1, 2005, changed 
19738, ch, 331, § 6; 2005, ch. 198, § 9. "health care or other facility" to "treatment facility". 


43-2-22. Repealed. 


Repeals, — Laws 2005, ch. 198, § 11 repealed 43-2-22 July 1, 2005, For provisions of former section, see the 2004 
NMSA 1978, as enacted by Laws 1973, ch. 331, § 7, relat- NMSA 1978 on NMOneSource,com. 
ing to protective custody of intoxicated persons, effective 


43-2-23, Civil liability. 


Physicians and treatment facilities and their officers, directors and employees shall not be liable 
to any person held on account of reasonable measures taken under the authority of the Detoxifica- 
tion Reform Act, absent proof of negligence or intentional misconduct. 


History: Laws 2005, ch. 198, § 10. ‘Effective dates. — Laws 2005, ch. 198, § 12 made 
Laws 2005, ch. 198, § 10 effective July 1, 2005, | 


ARTICLE 3 
~Community Alcoholism Treatment and Detoxification 
Sec. Sec, 
43-3-1. to 43-3-6, Repealed. 43-3-12, Repealed. ! 
43-3-7, Repealed, 43-3-13, Statewide substance abuse services plan. 
43-3-8, 43-3-9, Repealed. 43-3-14,. County. DWI planning. councils authorized; 
43-38-10. Definitions, membership. 


43-3-11. Powers and duties of the department. 43-3-15. County DWI plans. 


43-3-1 to 43-3-6. Repealed. | | 
Repeals. — Laws 1985, ch. 185, § 8 repealed 43-3-1 to and Detoxification Act, effective July 1, 1985. For present 


43-3-6 NMSA 1978, as enacted by Laws 1978, ch. 133, §§ 1 comparable provisions, see 9-7-6.1 to 9-7-6.3 NMSA 1978. 
to 6, relating to the Community Alcoholism Treatment iad bombs vie 


43-3-7. Repealed. 


Repeals. — Laws 1993, ch. 65, § 23, repealed 43-3-7 detoxification fund, effective July 1, 1993. For provisions 
NMSA 1978, as enacted by Laws 1981, ch. 39, § 126, of former section, see the 1992 NMSA 1978 on NMOne 


relating to the community alcoholism treatment and Source.com. 


43-3-8, 43-3-9. Repealed. 


Repeals. — Laws 1999, ch, 270, § 10 repealed 43-3-8 sections, see the 1998 NMSA 1978 on NU Oresouaceeane. 
and 43-3-9 NMSA 1978, as enacted by Laws 1985, ch. For present comparable provisions, see 9-7-6.1 to 9-7-6.3 
185, §§ 1 and 2, relating to alcohol abuse prevention and NMSA 1978., 


treatment, effective July 1, 1999. For provisions of former 
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43-3-10 COMMUNITY ALCOHOLISM TREATMENT AND DETOXIFICATION 43-3-11 


43-3-10. Definitions. 


As used in Chapter 43, Article 3 NMSA 1978: 

o. "board" means the board of county commissioners of a county; 

_ "department" means the human services department; 

2 "DWI program" means a community program specifically designed to provide treatment, 
aftercare or prevention of or education regarding driving while under the influence of alcohol or 
drugs; ; 

D. "incarceration and treatment facility" means a minimum security detention facility that 
provides a DWI program; 

EK. "planning council" means a county DWI planning council; 

F. "screening program" means a program that provides screening or examination by alcohol- 
ism treatment professionals of persons charged with or convicted of driving while intoxicated or 
other offenses to determine whether the person is: 

(1) physically dependent on alcohol and thus suffering from the disease of alcoholism; 

(2) an alcohol abuser who has not yet developed the alcoholism disease syndrome but has 
an entrenched pattern of pathological use of alcohol and social or occupational impairment in 
function from alcohol abuse; or 

(3) neither an alcoholic nor an alcohol abuser such that alcoholism treatment is not neces- 
sary; and that provides referral or recommendation of such persons to the most appropriate treat- 
ment; and 

G. "statewide substance abuse services plan" means the comprehensive plan Fi a statewide 
services network developed by the department that documents the extent of New Mexico's sub- 
stance abuse problem and statewide needs for prevention, screening, detoxification, short-term 
and long-term rehabilitation, outpatient programs and DWI programs. The plan shall be based on 
the continuum of care concept of a comprehensive prevention and treatment system. 


History: Laws 1985, ch. 185, § 3; 1989, ch. 146, § 1; 
1998, ch. 65, § 10; 1999, ch. 270, § 5; 2007, ch. 325, § 10. 

The 2007 amendment, effective June 15, 2007, changed 
"department of health" to "human services department". 

The 1999 amendment, effective July 1, 1999, sub- 
stituted "Chapter 43, Article 3 NMSA 1978" for "the Al- 
coholism and Alcohol Abuse Prevention, Screening and 
Treatment Act" in the introductory language; deleted 


Subsections A, B, G, H, J and L, which defined "aftercare", 


"detoxification program", "long-term rehabilitation. pro- 
gram", "outpatient program", "prevention program", and 
"short-term rehabilitation program", and redesignated 
subsequent subsections accordingly; and substituted 
"substance abuse” for "alcoholism" in three places in Sub- 


section G, 


The 1993 amendment, effective July 1, 1998, deleted 
former Subsection A, defining "bureau"; inserted present 
Subsections A, B, E, and F and redesignated former Sub- 
sections B through I as present Subsections C, D, G, H, 
and J through M; substituted "department of health" for 
"health and environment department" in Subsection C; 
and, in the first sentence of Subsection M, substituted "de- 
partment" for "bureau", added "DWI programs", and made 
a minor stylistic change. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "forty-five days or more" for "over a month" in 
Subsection D, and substituted "forty-five" for "thirty" in 
Subsection H. 


43-3-11. Powers and duties of the department. 


A. The department shall adopt rules to provide for: 

(1) minimum standards of service for DWI programs that contract for funds pursuant to 
the department's behavioral health services rules; provided that rules adopted pursuant to this 
section shall, before adoption, have been presented to all interested parties in a public hearing; 

(2) the format and guidelines for county DWI plans and the criteria for evaluating them; 


and 


(3) procedures for reporting of programmatic and financial information necessary to eval- 


uate the effectiveness of programs funded. Evaluation of program effectiveness shall include an 
analysis of outcome-based measures and the impact of the programs on the incidence of driving 
while under the influence of intoxicating liquor or drugs and shall be reported to the legislature 
annually. 

B. The department shall provide technical assistance and training to assist each county as 
needed in developing its DWI plan. 
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43-3-12 ~~ COMMITMENT PROCEDURES 43-3-14 


C. The department shall review the impact of the programs on the reduction of,the incidence 
of driving while under the influence of intoxicating liquor or drugs, approve county DWI plans and 
incorporate these plans into the statewide ae abuse services plan in accordance with Sec- 
tion 43-3-13 NMSA 1978. 

D. Any screening programs funded pursuant to the behuvibiral health services rules shall be 
established in collaboration with the district, magistrate, metropolitan and municipal courts to be 
served by the screening program. Whenever feasible, the screening program shall not be provided 
by an alcoholism treatment program serving the judicial districts involved in order to avoid con- 
flict of interest in recommending that offenders enter treatment. 


History: Laws 1985, ch. 185, § 4; 1993, ch. 65, § 11; (3) through, (6) in Subsection A; substituted "the secretary 


1999, ch. 270, § 6. of health" for "the bureau to the secretary of the depart- 

The 1999 amendment, effective July 1, 1999, rewrote ment" in Subsection A(4); rewrote the second sentence of 
the section to the extent that a detailed comparison is im- Subsection A(6), which read "Evaluation of program ef- 
practicable. fectiveness shall be reported to the legislature annually"; 

The 1993 amendment, effective July 1, 1993, deleted inserted present Subsections C and D; redesignated for- 
“and bureau" at the end of the catchline; deleted "pro- © mer Subsections C’ through E as present Subsections E 
grams" following "service" near the beginning ‘and in- through G; inserted "and programs consistent with the 
serted "and DWI programs" near the middle of Subsection priorities set forth in the statewide alcoholism services 
A(1); inserted present Paragraph (2) and redesignated plan" in Subsection E; and made stylistic changes. 


former Paragraphs (2) through (5) as present Paragraphs 


43-3-12. Repealed. 


Repeals. — Laws 1999, ch. 270, § 10 repealed 43-3-12 provisions of former section, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1985, ch. 185, § 5, relat- NMOneSource.com. For present. comparable ‘provisions, 
ing to alcohol abuse treatment, effective July 1,°1999, For see 9-7-6,1 to 9-7-6.38 NMSA 1978. 


43-3-13. Statewide substance abuse services plan. 


A:. The department shall develop and. update annually prior to August 30a statewide sub- 
stance abuse services plan that documents the extent of New Mexico's substance abuse problem. 
The plan shall describe the effectiveness of existing services and shall document needs based on a 
statewide assessment that reflects local planning, concerns and priorities. 

B. The department shall annually invite comment and review of the substance abuse services 
plan for a period of no less than thirty days prior to its publication. 3 

C, The department shall make decisions concerning proposed substance Ce ek oe con- 
sistent with the priorities and service system concepts contained in the current statewide sub- 
stance abuse services plan. 


History: Laws 1985, ch. 185, § 6; 1993, ch. 65, § 12; The 1993 amendment, effective July 1, 1993); substi- 


1999, ch. 270, § 7. tuted "department" for "bureau" in the first sentence of 
The 1999 amendment, effective July 1, 1999, substituted Subsection A. 


"substance abuse" for "alcoholism" throughout the section. 


43-3-14, County DWI planning councils authorized; membership. 


A. A board may create a county DWI planning council and appoint the members for terms set 
by the board. The members of the planning council shall be selected to represent a broad spectrum 
of interests and may include county officials, DWI program and service providers, law enforcement 
officers, alcohol counselors and therapists, school administrators and local political leaders. _ 

B. The members of a planning council shall elect from among the membership of the planning 
council a chairman for a term designated by the board. The planning council shall meet at the call 
of the chairman. 

C. Planning council members shall receive per diem and mileage reimbursement as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no ) other 
compensation, perquisite or allowance. 


History: Laws 1998, ch. 65, § 13. 
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43-3-15 COMMUNITY ALCOHOLISM TREATMENT AND DETOXIFICATION 43-3-15 


43-3-15. County DWI plans. 


A. With the advice of the planning council, the board or its designee shall prepare a county 
DWI plan. Upon approval of the DWI plan by the board and the planning council, the board shall 
submit the DWI plan to the department for approval and integration into the statewide alcoholism 
services plan. 

B. Two or more boards may agree to establish a multicounty DWI plan. 

C. Each county DWI plan shall include: 

(1) acounty needs assessment that identifies and quantifies: 

(a) the major factors that affect access to and the success or effectiveness of local DWI 
programs; 

(b) the gaps and needs not covered in local DWI programs; and 

(c) the extent to which county residents use DWI programs available in other coun- 
ties; 

(2) an inventory of existing public and private DWI providers and programs in the county, 
including identification of any DWI program duplication, and existing governmental funding and 
other resources, including county funding, for county DWI programs; and 

(3) recommendations and goals for providing, improving and funding DWI programs in 
the county, based on the needs assessment and inventory, and including proposals to eliminate 
duplication of programs and services, improve access to programs and services, establish new pro- 
grams or services, provide additional funding, in-kind contributions and other resources for exist- 
ing programs and where feasible use DWI programs available in other counties. 

D. The county DWI plan shall be updated at the request of the board or the department if the 
plan as implemented through the statewide alcoholism services plan is not achieving its stated 
goals, if the needs of the county have changed or if the department determines that the distribu- 
tion of funds is not having an impact on the incidence of driving while under the influence of in- 
toxicating liquor or drugs. 


History: Laws 1993, ch. 65, § 14. 
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CHAPTER 44 


Miscellaneous Civil Law Matters 


1. Habeas Corpus, 44-1-1 to 44-1-38 
2. Mandamus, 44-2-1 to 44-2-14 
3. Quo Warranto, 44-3-1 to 44-3-16 


4, Actions Against Receivers, Repealed 


5. Gambling Debts and Losses, 44-5-1 to 44-5-14 


6. Declaratory Judgments, 44-6-1 to 44-6-15 


7. Arbitration, Repealed 


7A. Uniform Arbitration, 44-7A-1 to 44-7A-32 


7B. Mediation Procedures Act, 44-7B-1 to 44-7B-6 
8. Receivership Act, 44-8-1 to 44-8-10 
9. Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 
10. Uniform Unsworn Foreign Declarations Act, 44-10-1 to 44-10-8 


Sec. 
44-1-1. 
44-1-2, 


44-1-3, 
44-1-4. 


44-1-5. 
44-1-6, 
44-1-7, 
44-1-8, 
44-1-9, 


44-1-10, 
44-1-11, 


44-1-12, 
44-1-13, 


44-1-14, 
44-1-15, 
44-1-16, 
44-1-17, 


44-1-18, 
44-1-19. 


44-1-20. 
44-]-21. 
44-1-22. 


ARTICLE 1 


Habeas Corpus 
Sec, 
Who may obtain writ. 44-1-23, Bail proceedings; authorization of habeas cor- 
Detention under judgment or execution; con- pus; committing magistrate's proceedings 
tempt.’ to be reviewed. 

Application for writ; to whom made; petition; sig- 44-1-24, Certiorari to committing magistrate; transcript; 
nature; verification. examination of case de novo; decision. 
Application to officer residing outside district of 44-1-25. Pleading by petitioner after return; summary 

detention; jurisdictional proof required. ‘hearing. 
Petition for writ; allegations; exhibits. 44-1-26. Procedure when petitioner is sick or infirm. 
Form of writ. 44-1-27, Disobedience of order for discharge; attachment; 
Defects of form; names of prisoner and custodian. damages recoverable. 
Wrongful refusal of writ; forfeiture. 44-1-28. Detention for same offense after discharge on 
Return; contents; exhibits; signature; verification. habeas corpus prohibited; when permis- 
Petitioner to be produced; exception. sible. 
Attachment for disobedience of writ; issuance; to 44-1-29, Concealment or transfer of prisoner to avoid 
whom directed; proceedings. writ; forfeiture. 
Attachment against sheriff; place of detention. 44-1-30. Detention officer refusing to furnish copies; for- 
Precept for production of petitioner by officer ex- feiture. 
ecuting attachment. 44-1-31, When writ returnable; seal. 
Hearing. 44-1-32, Who may serve writ; tender of fees; bond for 
When petitioner will be discharged. costs and restoration of prisoner. 
When petitioner will be remanded to custody. 44-1-33. Service by delivery to custodian or person to 
Causes for discharge of petitioner in custody un- whom writ is directed. 
der civil process. 44-1-34, Service by posting. 
Legality or justice of judgment or execution. 44-1-35, Time allowed for making return and producing 
Petitioner legally committed or guilty of offense; prisoner. 
release on bail. | 44-1-36. Compelling attendance of prisoner for trial or as 
Decision in other cases. witness. 
Custody of petitioner pending decision. 44.1-37. Sheriff's fees for producing prisoner. 
Notice of hearing. 44-1-38. Federal court proceedings; payment of costs, 


44-1-1, [Who may obtain writ.] 


Every person imprisoned or otherwise restrained of his liberty, except in the cases in the fol- 
lowing section specified, may prosecute a writ of habeas corpus, according to the provisions of this 
chapter, to obtain relief from such imprisonment or restraint, if it proves to be unlawful. 


fees and expenses by state penitentiary. 
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History: Laws 1884, ch. 1, § 1; C.L. 1884, § 2012; C.L. 
1897, § 2781; Code 1915, § 2589; C.S. 1929, § 63-101; 
1941 Comp., § 25-1101; 1953 Comp., § 22-11-1. 

Cross references, — For when the petitioner will be 
discharged, see 44-1-15 NMSA 1978. 

For causes for discharge of petitioner in custody under 
civil process, see 44-1-17 NMSA 1978. 


MISCELLANEOUS CIVIL LAW MATTERS 


44-1-1 


which held for the first time that multiple separate con- 


victions of felony murder and the predicate felony violate 


the double jeopardy clause, announced a new rule that is 
procedural in nature and is not subject to retroactive ap- 


plication in habeas corpus proceedings. Kersey v. Hatch, 


For release on bail, see 44-1-19, 44-1-23, 44-1-24 NMSA - 


1978. 

For constitutional provisions relating to habeas corpus, 
see N.M. Const., art. II, § 7 and N.M. Const., art. VI, §§ 3, 
13. 

For the necessity, before applying for a writ of habeas 
corpus, of exhausting post-conviction motion remedies 
attacking sentence, see 31-11-6 NMSA 1978 and Rule 5- 
802B NMRA, 


For mentally ill or deficient patients retaining the right 2 


to habeas corpus after commitment, see 43-1-12 and 43-1- 
13 NMSA 1978. 


Meaning of "this chapter". — The term "this chapter" _ 


appeared in the original act, which was divided into three 
unnumbered divisions, to-wit: habeas corpus, §§ 1 to 36; 
mandamus, §§ 37 to 50; prohibition, §§ 51 to 56; and:ap- 
parently referred to §§ 1 to 36, the operative provisions of 
which are compiled as 44-1-1 to 44-1-22, 44-1-25 to 44-1- 
37 NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. JURISDICTION OF COURT. 


Ill. CUSTODY OF CHILD, 
I, GENERAL CONSIDERATION. 


Habeas corpus claims not barred by appeal. — 
If a habeas corpus petitioner's claim was addressed on 
appeal, but was denied, the habeas claim is not banned 
if it is grounded in facts beyond the record previously 
presented on appeal and if the additional facts are those 
which could not, or customarily would not, be developed 
in a trial on criminal charges. A habeas corpus petitioner 
will not be precluded from raising issues that could have 
been raised on direct appeal either when fundamental 
error has occurred or when an adequate record to ad- 
dress the claim properly was not available on direct ap- 
peal. Campos v. Bravo, 2007-NMSC-021, 141 N.M. 801, 
161 P.3d 846; State v. Sutphin, 2007-NMSC-045, 142 
N.M. 191, 164 P.3d 72. 

New Mexico does not impose a statute of limita- 
tions on habeas corpus petitioners, State v. Sutphin, 
2007-NMSC-045, 142 N.M..191, 164 P.3d 72. . 

Laches do not apply to habeas corpus proceed- 
ings. State v, Sutphin, 2007-NMSC-045, 142 N.M, 191, 
164 P.3d 72. 

Criteria to determine if a new rule has been estab- 
lished. — A case announces a new rule if the result was 
not dictated by precedent existing at the time the defen- 
dant's conviction became final. Thus, a court establishes a 
new rule when its decision is flatly inconsistent with the 
prior governing precedent and is an explicit overruling of 
an earlier holding. Kersey v, Hatch, 2010-NMSC-020, 148 
N.M. 381, 237 P.3d 683. 

Standard to determine whether new rule applies 
retroactively to finalized criminal convictions, — 
New rules should not be afforded retroactive effect unless 
(1) the rule is substantive in nature, in that it alters the 
range of conduct or class of persons that the law punishes; 
or (2) although procedural in nature, the rule announces 
a watershed rule of criminal procedure. Kersey v. Hatch, 
2010-NMSC-020, 148 N.M. 381, 237 P.3d 683. 

New rule in felony murder cases cannot be ap- 
plied retroactively. — The court's opinion in State 
v. Frazier, 2007-NMSC-032, 142 N.M. 120, 164 P8d 1, 


176 


2010-NMSC-020, 148 N.M. 381, 237 P.3d 683. 

Where petitioner's multiple separate convictions of 
felony murder and the predicate felony of kidnapping 
had been finalized more than ten years before the court's 
opinion in State v. Frazier, 2007-NMSC-0382, 142 N.M. 
120, 164 P.8d.1 was filed, the rule announced in Frazier 
did not.apply to defendant's convictions. Kersey v. Hatch, 
2010-NMSC-020, 148 N.M. 381, 237 P.8d 683. 

New rule in double jeopardy cases cannot be ret- 
roactively applied. — The supreme court's. opinion in 
State v. Montoya, 2013-NMSC-020, which held.that the 
double jeopardy clause of the United State Constitution, 
U.S. Const. amend. V, precludes a defendant from being 
cumulatively punished, for both. voluntary manslaugh- 
ter and shooting at or from a motor vehicle resulting in 
great bodily harm in a situation where both convictions 
are based on the same shooting of the same victim, an- 
nounced a new rule concerning a new methodology for re- 
viewing double jeopardy claims; the new rule announced 
in State v. Montoya, which is neither a'substantive change 
in the law nor a watershed rule, is not subject to retroac- 
tive application in habeas corpus proceedings. Dominguez 
v. State, 2015-NMSC-014. 

Where petitioner's convictions for voluntary man- 
slaughter and shooting at or from a motor vehicle result- 
ing in the death of one person, and aggravated battery 
and shooting at or from a motor vehicle resulting in great 
bodily injury to a second person had been finalized eight 
years before the supreme court's opinion in State v. Mon- 
toya, 2018-NMSC-020 was filed, the new rule announced 
in State v. Montoya did not apply retroactively to petition- 
er's convictions, Dominguez v. State, 2015-NMSC-014, 

Lack of advice concerning immigration con- 
sequences of plea is an old rule. — The ineffective 
assistance of counsel rules stated in State v. Paredez, 
2004-NMSC-036, 136 N.M. 533, 101 P.3d.799 and Padilla 
v. Kentucky, 130 S.Ct. 1473 (2010), which require criminal 
defense attorneys to determine the immigration status of 
their clients and advise non-citizen clients of the specific 
immigration consequences of pleading guilty, including 
whether deportation would be virtually certain, is an old 
rule and applies retroactively to cases on collateral review. 
State v. Ramirez, 2012-NMCA-057, 278 P.3d 569, aff'd, 
Ramirez v. State, 2014-NMSC-023. 

Lack of advice concerning immigration conse- 
quences of plea. — Where petitioner filed a writ of co- 
ram nobis requesting the court to vacate petitioner's 1997 
misdemeanor.convictions for possession of marijuana and 
drug paraphernalia, and concealing identity; petitioner 
was facing definite deportation at the time petitioner 
plead guilty to the charges; and petitioner's counsel failed 
to advise petitioner about any immigration consequences 
of pleading guilty and petitioner was prejudiced by that, 
petitioner should have been advised, as required by State - 
v. Paredez, 2004-NMSC-036, 1386 N.M. 538, 101 P.38d 799 
and Padilla v. Kentucky, 180 S.Ct. 1473 (2010), that de- 
portation would almost certainly result from petitioner's 
convictions and because petitioner established ineffec- 
tive assistance of counsel and prejudice, petitioner should 
have an opportunity to withdraw the guilty plea. State v. 
Ramirez, 2012-NMCA-057, 278. P.3d 569, aff'd, Ramirez v. 
State, 2014-NMSC-023. 

Proceeding in habeas corpus is in restricted 
sense a civil proceeding. Jn re Fullen, 1918-NMSC-036, 
17 N.M. 405, 132.P, 1137. 

Habeas corpus is not a special statutory occa 
ing. In re Forest, 1941-NMSC-019, 45 N.M. 204, 113 P.2d 
582. 
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Must apply to district court before proceeding in 
supreme court. — Where although no direct appeal is 
taken from the judgments of conviction which are now at- 
tacked, the prisoner has the right under New Mexico law 
to bring habeas corpus in the state courts, and he must ap- 
ply to a district court for habeas corpus before an original 
proceeding may be brought in the New Mexico supreme 
court. Cox. v. Raburn, 314 F.2d 856 (10th Cir), cert. denied, 
374 U.S. 853, 83 S. Ct. 1920, 10 L. Ed, 2d 1074 (1963). 

Denial of petition for habeas corpus by district 
court not appealable. State v. Clark, 1971-NMCA-176, 
83 N.M. 484, 493 P.2d 969, cert. denied, 83 N.M. 473, 493 
P.2d 958 (1972). 

No constitutional right to transcript. — Absent 
a showing of special circumstances, defendant had no 
federal constitutional right to a copy of the transcript 
for use in preparation of a motion for post-conviction 
relief or a petition for habeas corpus. State v. Toussaint, 
1973-NMCA-027, 84 N.M. 677, 506 P.2d 1224. 

State remedies not exhausted when’ grounds not 
presented to state. — When grounds urged for federal 
habeas corpus relief may be but are not presented to a 
state court, the state remedies have not been exhausted. 
Where the state district court habeas corpus is dismissed 
by counsel for the prisoner with the knowledge and acqui- 
escence of the prisoner, the subsequent denials of original 
proceedings in the state supreme court conformed with 
the state practice and do not detract from the availabil- 
ity of a state court remedy. Cox v. Raburn, 314 F.2d 856 
(10th Cir.), cert. denied, 374 U.S. 853, 83 S. Ct. 1920, 10 L. 
Ed. 2d 1074 (1963), 

Petition from juvenile court need not be pre- 
sented to district. — To require presentation of a pe- 
tition for habeas corpus in the first instance, in a juve- 
nile court case, to the district judge would be a vain and 
useless prerequisite. Peyton v. Nord, 1968-NMSC-027, 78 
N.M. 717, 487 P.2d 716. , 

Cumulative doctrine has no merit in habeas cor- 
pus proceeding, particularly when each of the claimed 
points has been specifically ruled upon by the highest 
court of the jurisdiction and is found to be without merit. 
Nelson v. Cox, 1960-NMSC-005, 66.'N.M. 397, 349 P.2d 118. 

In habeas corpus proceedings, movant has bur- 
den of showing that he is entitled to the writ and the 
writ should be denied where the allegations are insuffi- 
cient. Roberts v. Staples, 1968-NMSC-109, 79 N.M. 298, 
442 P.2d 788. 

Burden to prove testimony false and used to pro- 
cure conviction. — In habeas corpus proceedings the 
burden is on the petitioner to prove not only that the tes- 
timony admitted was false but that it was knowingly, will- 
fully and intentionally used by the prosecution to procure 
the conviction. Johnson v, Cox, 1963-NMSC-058, 72 N.M. 
55, 380 P.2d 199, cert. denied, 375 US. 855, 84S. Ct. 117, 
11 L. Ed. 2d 82. 

With confessions court looks only to behavior of 
police officers. — In determining whether there has 
been a denial of due process by the admission into evi- 
dence of a confession alleged to have been involuntarily 
obtained, the court is not concerned with the motive of the 
petitioner in confession or whether the signed confession 
contained the truth, but only with whether the behavior 
of the law enforcement officers was such as to overbear 
petitioner's will to resist and bring about a confession not 
freely determined. Johnson v. Cox, 1963-NMSC-058, 72 
N.M. 55, 380 P.2d 199, cert. denied, 375 US. 855, 84 S. Ct. 
117, 11 L. Ed. 2d 82, 

Habeas corpus does not lie where guilty plea 
made intelligently. — Habeas corpus relief did not lie 
on claim that guilty plea was not intelligently made where 
record showed that defendant answered both by himself 
and through an interpreter to questions put by the judge 
to be sure that defendant knew what he was doing when 
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he pleaded guilty. Orosco v. Cox, 859 F.2d 764 (10th Cir. 
1966). 

No relief where absence of attorney causes no 
prejudice. — Habeas corpus'relief was refused where de- 
fendant was not furnished counsel at a preliminary hear- 
ing nor upon arraignment where he pleaded not guilty to 
an indictment, since no prejudice was shown where de- 
fendant did not testify at the preliminary hearing, and 
no contention is made that any incriminating statements 
were made then or upon his arraignment. Gallegos v, Cox, 
341 F.2d 107 (10th Cir), cert. denied, 381 U.S, 918, 85 S. 
Ct. 1548, 14 L. Ed. 2d 488 (1965). 

No relief where no ground for collateral attack 
occurred. Where the record fails to establish any 
prejudice resulting from anything which happened at the 
preliminary hearing, where defendant was without rep- 
resentation by counsel, and since upon the defendant's 
arraignment before the state district court counsel was 
appointed for him and he pleaded guilty, and no question 
is raised as to the voluntary. nature of that plea or-as to 
the competence of counsel, in the circumstances nothing 
which occurred at the preliminary hearing is any ground 
for collateral attack, and the trial court acted properly 
in dismissing the petition without a hearing. Downing v. 
New Mexico State Supreme Court, 339 F.2d 435 (10th Cir. 
1964). 

Restoring good-time credits. — A petition for a unit 
of habeus corpus is the proper avenue to challenge the un- 
constitutional deprivation of good-time credits, even if it 
would not result in an immediate release. Lopez v. LeMas- 
ter, 2008-NMSC-008, 133 N.M. 59, 61 P.3d 185. 

Remedy when prison discipline is vindicated by 
subsequent events. — Where the corrections depart- 
ment forfeited petitioner's earned good time and placed 
petitioner in a maximum security facility after a hear- 
ing officer determined that petitioner had raped another 
inmate; the corrections department violated petitioner's 
due process rights by denying petitioner an opportunity 
to call witnesses or elicit their written testimony at the 
prison disciplinary hearing; petitioner was subsequently 
tried and convicted of the rape in district court; and in 
petitioner's habeas corpus proceeding, the district court 
ordered the corrections department to restore petitioner's 
good-time credits, remove the disciplinary hearing find- 
ings from petitioner's record, never to use findings of the 
disciplinary hearing against defendant, and never to pur- 
sue the same factual allegations that were the subject of 
the disciplinary hearing in later proceedings against pe- 
titioner, the district court's remedies for the violation of 
petitioner's due process rights was an abuse of discretion 
because the discipline of the corrections department was 
vindicated by petitioner's intervening criminal conviction. 
Perry v. Moya, 2012-NMSC-040, 289 P.3d 1247. 


II, JURISDICTION OF COURT. 


Writ available only when lower court exceeds ju- 
risdiction. — A writ of habeas corpus is available only 
when the lower court has exceeded its jurisdiction and 
cannot take the place of a writ of error or an appeal, how- 
ever irregular or erroneous the judgment may be. Notes- 
tine v. Rogers, 1914-NMSC-001, 18 N.M. 462, 138 P. 207; 
In re Cica, 1913-NMSC-093, 18 N.M. 452, 137 P. 598; In re 
Canavan, 1912-NMSC-012, 17 N.M. 100, 180 P. 248; In re 
Peraltareavis, 1895-NMSC-010, 8 N.M. 27, 41 P. 538, ap- 
peal dismissed, 18 S. Ct. 945, 42 L. Ed. 1207 (1897). 

Deficiency in indictment not grounds for review. 
— In habeas corpus proceeding the information or indict- 
ment under which a petitioner was sentenced is not open 
to review on grounds of deficiencies therein. Such proceed- 
ing is a collateral attack upon the judgment, and the only 
question for decision is whether the trial court possessed 
jurisdiction of the parties, jurisdiction of the subject 
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matter and the power to impose the sentence. Roehm v, 
Woodruff, 1958-NMSC-083, 64 N.M., 278, 327 P.2d 339. 

Writ not used for collateral attack on contempt 
proceedings. — Attack on contempt proceedings collater- 
ally for violation of a writ of mandamus may not be made 
by writ of habeas corpus, since the inquiry in habeas corpus 
is limited to the jurisdiction of the court. Delgado v, Chavez, 
1891-NMSC-012, 5. N.M. 646, 25 P, 948, aff'd, In re Delgado, 
140 U.S. 586, 11 S. Ct, 874, 35 L. Ed. 578 (1891). 

Writ of habeas corpus is in nature of collateral 
attack on a judgment upon which commitment has is- 
sued, and would lie only when the judgment under attack 
was absolutely void because the. court which rendered 
the judgment was without jurisdiction. Orosco v. Cox, 
1965-NMSC-098, 75 N.M. 481, 405 P.2d 668. 

Writ lies only when judgment absolutely void. 
— Writs of habeas corpus are collateral attacks upon the 
judgments upon which commitments are issued and will 
lie only when the judgment attacked is absolutely void for 
the reason that the court rendering it was without juris- 
diction to do so. Johnson v, Cox, 1963-NMSC-058, 72 N.M. 
55, 880 P.2d 199, cert. denied, 375 U.S. 855, 84 S. Ct. 117, 
11 L. Ed, 2d 82. 

Inquiry directed to fairness of entire proceed- 
ings. — In determining whether the deprivation of consti- 
tutional rights amounts to a denial of due process, the in- 
quiry on habeas corpus is directed to a review of the entire 
proceedings, and if the total result was the granting to ac- 
cused of a fair and deliberate trial, then no constitutional 
right has been invaded, and the proceedings will not be 
disturbed. Johnson v. Cox, 19638-NMSC-058, 72 N.M. 55, 
380 P.2d 199,.cert. denied, 375 U.S. 855, 84 S. Ct. 117, 11 
L. Ed. 2d 82. 

Function of writ of habeas corpus is not to re- 
view record for errors of the trial court, and where the 
petition states no facts showing petitioner is unlawfully 
deprived of his liberty, it will be denied. Smith, v. People, 
1962-NMSC-152, 71 N.M. 112, 376 P.2d 54, 

Incorrect assessment of fines curable by appeal 
not by writ. — Assessing fines for several acts and omis- 
sions on the part of relators, with alternative imprison- 
ment, where such acts constituted but one offense, though 
irregular, does not make the entire punishment void, and is 
curable in the court below, or on appeal, but not by habeas 
corpus. Jn re Sloan, 1891-NMSC-011, 5 N.M, 590, 25 P. 980. 

Without prejudice, form of indictment not sub- 
ject to writ. — In habeas corpus the form of an indict- 
ment or information is not open to review unless the peti- 
tioner has suffered prejudice from it. Roehm v. Woodruff, 
1958-NMSC-083, 64 N.M, 278, 327 P.2d 339, 

Extradition. — In a habeas corpus proceeding in the 
asylum state to determine whether to deliver the fugitive, 
the asylum state may only consider whether the extra- 
dition documents on their face are in order, whether the 
petitioner has been charged with a crime in the demand- 
ing state, whether the petitioner is the person named in 
the request for extradition, and whether the petitioner is 
a fugitive, The proceeding cannot be transformed into an 
inquiry into the appropriateness of the demanding state's 
actions. Colfax Cnty. Bd, of Cnty. Comm'rs v, State of N.M., 
16 F, 38d 1107 (10th Cir, 1994), 


III, CUSTODY OF CHILD, 


Writ used to consider custody of infant issues. — It 
is fundamental that under appropriate circumstances, ha- 
beas corpus is an, available remedy by which to consider 
controversies involving the issue of custody of infants. Rob- 
erts v, Staples, 1968-NMSC-109, 79 N.M. 298, 442 P.2d 788, 

When determining custodial rights of children in- 
quiry is generally broader. — The writ of habeas cor- 
pus finds its origin in common law. It issues as a matter of 
right and not as a matter of course, When prosecuted as 
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a means of determining custodial rights of children, how- 
ever, the inquiry is generally. broader than that normally 
involved in habeas corpus. The child's welfare becomes a 
prime consideration irrespective of the parties’ interests, 
although the natural rights of parents, guardians or law- 
ful claimants are entitled to due consideration.Roberts v; 
Staples, 1968-NMSC-109, 79 N.M. 298, 442 P.2d 788. 

Custody granted only when prima facie legal 
right shown. — In cases dealing with infants, it is uni- 
formly held that.a writ of habeas corpus will be granted 
only in those cases where the applicant shows a prima 
facie legal right to the custody of the child. Roberts v. Sta- 
ples, 1968-NMSC-109, 79 N.M. 298, 442 P.2d 788. 

Judgment from proceeding appealable. — A judg- 
ment.in habeas corpus proceedings instituted to test the 
right of respective claimants to the custody of a minor is 
appealable. Evens v. Keller, 1931-NMSC-059, 35 a M. 659, 
6 P.2d 200. 

Former judgment in habeas corpte is res judi. 
cata. — A former adjudication in habeas corpus on the 
rights of rival claimants to the custody of a minor is con- 
clusive between such parties in a subsequent proceeding 
involving the same question on the same state of facts 
existing at the time of the former adjudication. Evens v. 
Keller, 1931-NMSC-059, 35. N.M. 659, 6 P.2d-200. 

Grandparents have legal right to apply for writ of 
habeas corpus when the issue of custody of infants is in- 
volved, Roberts v, Staples, 1968-NMSC-109, 79 N.M. 298, 
442 P.2d 788. 

Law reviews. — For note, "Post- Conviction Relief Af- 
ter Release From Custody: A Federal Message and a New 
Mexico, Remedy," see 9 Nat. Resources J. 85 (1969). 

For article, "Habeas Corpus in New Mexico," see 11 
N.M.L. Rev. 291.(1981), 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico; The Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus § 117. 

Right of one detained pursuant to quarantine in hahaa 
corpus, 2 AiL.R. 1542, 

Loss. of jurisdiction by delay in imposing sentence, 3 
A.L.R. 1003. 

Right of state or mplic officer to appeal from a an order in 
habeas corpus releasing one from custody, 10 A.L,R. 385, 
30 A.L.R, 1322, 

Habeas corpus to test constitutionality of ordinance un- 
der which petitioner is held, 32.A.L.R. 1054. 

Right to discharge on ground that prosecution was 
barred by limitations, where defendant had plsadad guilty 
after statute had run, 37 A.L.R. 1116. 

Habeas, corpus in.case of sentence which:is excessive 
because imposing both fine and imprisonment, 49 A.L.R. 
494, 

Right to prove absence from demanding state or alibi on 
habeas corpus in extradition proceedings, 51 A.L.R. 797, 
61A.L.R. 715. 

Power to grant writ of habeas corpus pending aontal 
from conviction, 52 A.L.R. 876. 

Habeas corpus as remedy for exclusion of eligible class 
or classes of persons from jury list, 52 A.L.R. 927. 

Habeas. corpus to test the sufficiency of indictment. or 
information as regards the offense sought to.be charged, 
57 A.L.R. 85., 

Habeas corpus as remedy for Salata in esgic accused 
to trial or to retrial after reversal, 58 A.L.R. 1512. 

Arresting one who has been discharged on, habeas cor- 
pus or released on bail, 62 A.L.R. 462. 

Illegal or erroneous sentence as ground for: Peprtry cor- 
pus, 76 A.L.R. 468. 

Bar of limitations as proper subject of investigation in 
extradition proceedings or in habeas corpus proceedings 
for release of one sought to be extradited, 77. A.L.R. 902. . 
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Determination in extradition proceedings, or on habeas 
corpus in such proceedings, whether a crime is charged, 
81 A.L.R. 552, 40 A.L.R.2d.1151. 

Pending suitfor annulment, divorce or separation as af- 
fecting remedy by habeas corpus for custody of child, 82 
A.L-R. 1146. 

Motive or ulterior purpose of officials demanding or 
granting extradition as proper subject. of inquiry on ha- 
beas corpus, 94 A.L.R. 1496. 

Discharge on habeas corpus after conviction as affecting 
claim or plea of former jeopardy, 97 A.L.R. 160. 

Jurisdiction of court in divorce suit to award custody of 
child as affected by orders in, or pendency of, proceedings 
in habeas corpus for custody of child, 110 A.L.R. 745. 


Habeas corpus as remedy in case.of insanity of one con- 


victed of crime, 12T A-L.R:270. 

Disqualification of judge who presided at trial or of ju- 
ror as ground of habeas corpus, 124 A.L.R. 1079. 

Failure to examine witnesses to, determine degree of 
guilt before pronouncing sentence upon plea of guilty as 
ground for habeas corpus, 134 A‘L.R. 968. 

Change of judicial decision as ground of habeas ‘corpus 
for release of one held upon previous adjudication or con- 
viction of contempt, 136 A.L.R. 1032. 

Mistreatment of prisoner lawfully in custody as ground 
for habeas corpus, 155 A.L.R. 145. 

Defective title to office of judge, prosecuting attorney, or 
other officer participating at petitioner's trial or confine- 
ment as ground for habeas corpus, 158 A.L.R. 529. 

Denial of relief to prisoner on habeas corpus as bar to 
second application, 161 A.L.R. 1331. ~~ 

Right to aid of counsel in application or hearing for ha- 
beas corpus, 162 A.L.R, 922. 

Invalidity of prior condition or sentence as ground for 
habeas corpus where one is sentenced as second offender, 
171 ALL.R, 541. 

Jurisdiction of habeas | corpus proceedings for custody of 
child having legal domicil in other states, 4 A.L.R.2d 7, 

Former jeopardy as. ground for habeas corpus, 8 
A.L.R,2d 285. 

Habeas corpus on ground of deprivation of right, to ap- 
peal, 19 A.L.R.2d 789, 

Habeas corpus to review commitment for contempt for 
failure to obey court order or decree either beyond power 
or jurisdiction of court or merely erroneous, 12 A.L.R. 2d 
1059, 


HABEAS CORPUS . 


44-1-2 


-» Nonresidence as ‘affecting one's right to custody of child 
in habeas corpus proceedings, 15 A.L.R.2d 432. 

‘Existence of other remedy as affecting habeas corpus 
on ground of restoration of sanity of one confined as an 
incompetent other than in connection with crime, :21 
A.L.R.2d 1004. 

Habeas corpus on ground of restoration to sanity of one 
confined as an incompetent other than in cpt plat with 
crime, 21 A.L.R.2d 1004. 

Insanity of accused at time of commission of offense (not 
raised at trial) as ground for habeas corpus after convic- 
tion, 29 A.L.R.2d 703. 

Waiver or loss of accused's right to speedy trial, 57 
A.L.R.2d 302, 

_.Child custody provisions,of divorce or separation decree 
as subject to modification on habeas corpus, 4 A.L.R.3d 
1277. 

Habeas corpus as Lemedy for infringement of right of 
accuséd to. communicate with attorney, 5 A.L.R.3d 1360. 

Support, of child, power of court in habeas corpus pro- 
ceedings relating to custody of child to adjudicate amount 
which shall be paid for, or to modify agreement in that 
regard, 17 A.L.R.3d 764, 

Withholding or suppression of evidence by prosecution 
in criminal case as vitiating conviction, 34 A.L.R.3d 16. 

Modern status of rule relating to jurisdiction of state 
court to try criminal defendant brought within jurisdiction 
illegally or as result of fraud or mistake, 25 A.L.R.4th 157. 

. When is a person in custody of governmental authori- 
ties for purpose of exercise of state remedy of habeas cor- 
pus - modern cases, 26 A.L.R.4th 455. 

Relief available for violation of right to counsel at sen- 
téncing, 65 A.L.R.4th 183, 

Abuse of writ as basis for dismissal of state prisoner's 
second or successive petition for federal habeas corpus, 60 
A.L.R. Fed, 481. : 

Effect of escape from state custody on petitioner's rights 
in federal habeas corpus proceedings, 61 A.L.R. Fed. 938. 

Availability of postconviction relief under 28 U.S.C.S. 
§ 2254 based on alleged: governmental violation of Inter- 
state Agreement on Detainers Act (18 US. C.S. Appx), 68 
AiL.R. Fed. 156, 

Review by federal civil courts of court-martial convic- 
tions, 95 A.L.R. Fed. 472. 

» 389A C.J.S. Habeas Corpus § 163. 


44-1-2. [Detention under judgment or execution; contempt. | 


The following persons are not entitled to prosecute such writ: persons committed or detained 
by virtue of the final judgment, conviction or decree of any competent tribunal or by virtue of an 
execution: issued upon such judgment or decree; but no order of commitment for any alleged con- 
tempt, or upon proceedings as for contempt, to enforce the rights or.remedies of any party shall be 
deemed a judgment, conviction or decree within the meaning of this section; nor shall any attach- 
ment or other process issued upon any such order be deemed an execution within the meaning of 


this section. 


History: Laws 1884, ch. 1; § 2; C.L. 1884, § 2013; C.L. 
1897, § 2782; Code 1915, § 2590; C.S, 1929, § 63-102; 
1941 Comp., § 25-1102; 1953 Comp., § 22-11-2. 

Cross references. — For when petitioner will be re- 
manded to custody, see 44-1-16 NMSA 1978. 


_ ANNOTATIONS 


Decision not by "competent" court when con- 
stitutional guarantees denied. — For a court to be 
competent, jurisdiction must be present, and that juris- 
diction clearly may be lost, When certain constitutional 


';) guarantees are denied, overlooked or omitted, the convic- 
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tion or sentence is not by a "competent" court. Orosco v. 
Cox, 1965-NMSC-098, 75 N.M. 431, 405 P.2d 668. 

In habeas corpus proceeding supreme court may 
receive evidence outside record to establish the ab- 
sence or loss of jurisdiction through denial of any of the 
rights guaranteed to a prisoner at the bar by either the 
United States or New Mexico constitutions. Orosco v, Cox, 
1965-NMSC-098, 75 N.M. 431, 405 P.2d 668. 

Prison. disciplinary hearings. Disciplinary 
hearings within the corrections department. qualify as 
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44-1-3 MISCELLANEOUS CIVIL LAW MATTERS 44-1-4 


"tribunals" within the scope of this section and the habeas Illegal or erroneous sentence as ground for habeas cor- 

corpus statutes. Lopez v. LeMaster, 2003-NMSC-003, 133 pus, 76 A.L.R. 468. 

N.M. 59, 61 P.3d 185. Change of judicial decision as ground for habeas corpus 
Law reviews. — For note, "Post-Conviction Relief Af- for release of one held upon previous adjudication of con- 

ter Release From Custody: A Federal Message and a New tempt, 186 A.L.R. 1032. 

Mexico Remedy," see 9 Nat. Resources J. 85 (1969). Habeas corpus to review commitment for contempt for 
For article, "Prisoners Are People," see 10 Nat. Re- failure to obey court order or decree either beyond power 

sources J. 869 (1970). or jurisdiction of court or merely erroneous, 12 A.L.R.2d 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 1059, 

Jur. 2d Habeas Corpus §§ 64 to 73,.94 to 98. 39 C.J.S. Habeas Corpus §§ 81, 113. 


Power to grant writ of habeas corpus pending appeal 
from conviction, 52 A.L.R. 876. 


og 1-3. [Application for writ; to whom made; petition; signature; 
verification. ] | 


Application for such writ shall be made by petition to any judge of the supreme court, signed 
and verified either by the party for whose relief it is intended, or by some person in his behalf, as 
follows: to the supreme or district court or to any judge thereof, being within the district where the 
prisoner is detained; or if there is no such officer within such district, or if he be absent or from 
any cause is incapable of acting, or has refused to grant such writ, then to some officer having such 
authority residing in any other district. 


History: Laws 1884, ch. 1, § 3; C.L. 1884, § 2014; Therefore remedy of prohibition not available to 


Laws 1889, ch. 17, § 2; C.L. 1897, § 2783; Code 1915, state, — Where intervenor-defendant was ordered dis- 
§ 2591; C.S. 1929, § 63-103; 1941 Comp., § 25-1103; charged from the custody of the warden of the penitentiary 
1953 Comp., § 22-11-3. and the order was not appealed, it is accordingly final, and 
Cross references. — For the jurisdiction of the su- as intervenor was being detained within the first judicial 
preme court, see N.M. Const., art. VI, § 3. district, there can be no question that respondent-district 
For the jurisdiction of the district courts, see N.M. court judge had jurisdiction to consider intervenor's peti- 
Const., art. VI, § 13. tion for habeas corpus and the remedy of prohibition is 
For the contents of the petition, see 44-1- 5 NMSA 1978. thus not available to the state. Rodriguez v. Dist, Court, 
For extraordinary writs from the supreme court, see 1971-NMSC-101, 83 N.M. 200, 490 P.2d 458. 
Rule 12-504 NMRA, Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Court may grant writ releasing any prisoner Jur. 2d Habeas Corpus §§ 117, 120, 121. 
within district. — One district court of this state may Denial of relief to prisoner on habeas corpus as bar to 
grant a writ of habeas corpus for the release from the second application, 161A.L.R.1331, 
state penitentiary of a prisoner held therein under a com- Jurisdiction of habeas corpus proceedings for custody of 
mitment from another district court. As the prisoner was child having legal domicil in other states, 4 A.L.R.2d 7, 
being detained within the first judicial district, there can Abuse of writ as basis for dismissal of state prisoner's 
be no question that the court in that district had jurisdic- second or successive petition for federal habeas corpus, 60 
tion to consider intervenor's petition for habeas corpus. A.L.R. Fed, 481. 
State ex rel. Hanagan v. Dist. Court, 1965-NMSC-089, 75 39A C.J.S. Habeas Corpus §§ 161, 163, 165, 167. 


N.M., 390, 405 P.2d 232. 


44-1-4, [Application to officer residing outside district of detentions 
jurisdictional proof required. |] 


Whenever application for any such writ is made to any officer not residing. within the district 
where the prisoner is detained, he shall require proof by oath of the party applying, or by other 
sufficient evidence, that there is no officer in such district authorized to grant the writ; or if there 
is one, that he is absent or has refused to grant such writ; or for some cause, to be specially set 
forth, is incapable of acting, and if such proof is not produced, the application shall be denied. 


History: Laws 1884, ch. 1, § 4; C.L. 1884, § 2015; C.L. Am. Jur. 2d, A.L.R: and C.J.S. references. — 39 Am. 
1897, § 2784; Code 1915, § 2592; C.S. 1929, § 63-104; Jur. 2d Habeas Corpus §§-105 to 109. 
1941 Comp., § 25-1104; 1953 Comp,, § 22-11-4. 39 C.J.S. Habeas Corpus §§ 136 to 146. 
ANNOTATIONS 


Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 
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44-1-5 HABEAS CORPUS . 44-1-7 


44-1-5. [Petition for writ; allegations; exhibits.] 


The petition shall state in substance: 

A. that the person in whose behalf the writ is applied for is imprisoned or restrained of his 
liberty, the officer or person by whom he is so confined or restrained and the place where, naming 
both parties, if their names are known, or describing them if they are not; 

B. that such person is not committed or detained by virtue of any process, judgment, decree or 
execution, specified in Section 44-1-2 NMSA 1978; 

C. the cause or pretense of such confinement or restraint, according to the knowledge or belief 
of the party verifying the petition; 

D. ifthe confinement or restraint is by virtue of any warrant, or order, or process, a copy thereof 
shall be annexed, or it shall be averred that by reason of such prisoner being removed or concealed 
before application, a demand of such copy could not be made, or that such demand was made, and 
the legal fees therefor tendered to the officer or person having such prisoner in his custody, and 
that such copy was refused; 

E. if the imprisonment is alleged to be illegal, the petition shall state in what the illegality 
consists. 


History: Laws 1884, ch. 1, § 5; C.L. 1884, § 2016; C.L. properly be named as respondent in such proceeding. Pey- 
1897, § 2785; Code 1915, § 2593; C.S. 1929, § 63-105; ton v. Nord, 1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 
1941 Comp., § 25-1105; 1953 Comp., § 22-11-5. Law reviews. — For article, "Habeas Corpus in New 

Cross references. — For signature and verification of Mexico," see 11 N.M.L. Rev. 291 (1981). 
petition, see 44-1-3 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 


Jur. 2d Habeas Corpus §§ 121 to 125, 
ANNOTATIONS Propriety of federal court's considering state prisoner's 


Post-conviction proceedings must be'invoked’ be- petition under 28 USCS § 2254 where prisoner has ex- 
fore habeas corpus may be sought. In re Martinez, hausted state remedies as to some, but not all, claims in 
1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. petition, 43 A.L.R. Fed. 631.0 aialet: 

Juvenile court justice is not proper party in ha- Abuse of writ as basis for dismissal of state prisoner's 
beas corpus proceeding; only persons having physical second or successive petition for federal habeas corpus, 60 


custody of petitioner and able to produce him in court may pet eee nee 88 168, 169 


44-1-6. [Form of writ. | 


Every writ of habeas corpus issued under the provisions of this chapter shall be substantially in 
the following form: 

The state of New Mexico to the sheriff of, etc., or to A.B.: 

You are hereby commanded to have the body of C.D., by you imprisoned and detained, as it is 
said, together with the time and cause of such imprisonment and detention, by whatever name the 
said C.D. shall be called or charged, before E.F., judge of the district court, as etc. (or immediately 
after the receipt of this writ), to do, and receive what shall then and there be considered concern- 
ing the said C.D., and have you then and there this writ. 

Witness, etc. 


History: Laws 1884, ch. 1, § 6; C.L. 1884, § 2017; C.L. ANNOTATIONS 


1897, § 2786; Code 1915, § 2594; C.S. 1929, § 63-106; : npr thesty 
1941 Comp., § 25-1106; 1953 Comp., § 22-11-6. Law reviews. — For article,"Habeas Corpus in New 


: Whe re Ae wales Mexico," see 11 N.M.L. Rev. 291 (1981), 
rene ine of He Sree! diy Ree Re cAee ine ie Am, Jur. 2d, A.L.R. and C.J.S, references: — 39 Am. 


Jur. 2d Habeas Corpus § 132. 
39A C.J.S. Habeas Corpus § 176. 
44-1-7, [Defects of form; names of prisoner and custodian.] 


Such writ of habeas corpus shall not be disobeyed for any defect of form. It is sufficient: 
A. if the person having the custody of the prisoner is designated either by his name or office, 
if he has any, or by his own name, or if both such names are unknown or uncertain, he may be 
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44-1-8 MISCELLANEOUS CIVIL LAW MATTERS 44-1-9 


described by any assumed appellation; and any one [anyone] who may be served with the writ, 
shall be deemed to be the person to whom it is directed, although it is directed to him by a wrong 
name or description, or to another person; 

B. ifthe person who is directed to be produced is designated by name, or if his name is uncer- 
tain or unknown, he may fg described in any other way so as to designate the person intended. 


History: Laws 1884, ch. 1, § 7; C.L. 1884, § 2018; C.L. charged in the criminal complaint, and that they may have 
1897, § 2787; Code 1915, § 2595; C.S. 1929, § 68-107; ©. misconstrued the nature of the order or writ which should 
1941 Comp., § 25-1107; 1953 Comp., § 22-11-7. be issued, did not confer upon plaintiff a right to recover 

Bracketed material. — The bracketed material was damages for being compelled to release child from the un- 
inserted by the compiler and is not part of the law. lawful imprisonment or restraint plaintiff was exercising 

over the child. Had a writ of habeas corpus been issued by 

ANNOTATIONS the judge and served upon plaintiff, he could not be excused 


for disobedience thereof because of any defect of form, Tor- 
res v. Glasgow, 1969-NMCA-053, 80 N.M. 412, 456 P.2d 886. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 39A 
C.J.S. Habeas Corpus § 176. 


No civil liability for misconstruing when writ re- 
quired. — Fact that district judge and law officer may 
have mistakenly concluded an order or writ was neces- 
sary to effect the release of child from unlawful detention 


44-1-8. [Wrongful refusal of writ; forfeiture. |] 


If any officer herein authorized to grant writs of habeas corpus willfully refuses to grant such 
writ when legally applied for, he shall forfeit for any such offense, to the party aggrieved, one thou- 
sand dollars (1, 000)I. 


History: Laws 1884, ch. 1, § 8; C.L. 1884, § 2019; C.L. Liability of judge, court, administrative officer or other 


1897, § 2788; Code 1915, § 2596; C.S. 1929; § 63-108; custodian of person for whose release the writ is sought, 
1941 Comp., § 25-1108; 1953 Comp., § 22-11-8. in connection with habeas corpus proceedings, 84 A.L. R, 
; 807. 
ANNOTATIONS 39A C.J.S, Habeas Corpus § 175. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus § 131. 


44-1-9. [Return; contents; exhibits; signature; verification. | 


The person upon whom such writ is duly served shall state in his return plainly and unequivo- 
cally: 

A. whether he has or has not the party in his custody, or control, or under his restraint, and, if 
he has not, whether he has had the party in his custody, or under his control or restraint, at any 
and what time prior or subsequent to the date of the writ; | 

B. if he has the party in his custody or control, or under his restraint, the authority and true 
cause of such imprisonment or restraint, setting forth the same at large; 

C. if the party is detained by virtue of any writ, warrant or other written authority, a copy 
thereof shall be annexed to the return, and the original shall be produced and exhibited on the 
return of the writ to the officer before whom the same is returnable; 

D. ifthe person upon whom such writ is served has had the party in his control or custody, or 
under his restraint, at any time prior or subsequent to the date of the writ, but has transferred 
such custody or restraint to another, the return shall state particularly to whom, at,.what time, for 
what cause and by what authority such transfer took place. The return shall be signed by the per- 
son making the same, and except where such person is a sworn public officer and makes his return 
in his official capacity, it shall be verified by oath. 


History: Laws 1884, ch, 1, § 9; C.L. 1884, § 2020; C.L. his liberty, an order releasing him from unlawful impris- 
1897, § 2789; Code 1915, § 2597; C.S. 1929, § 68-109; onment may not be made. In re Brydon, 1889-NMSC- 018, 
1941 Comp., § 25-1109; 1953 Comp., § 22-11-9. 4 th 9 N.M. 647, 43 P. 691. 

Law reviews. — For article, "Habeas Corous in New 
ANNOTATIONS 7 Mexico," see 11 N.M.L. Rev. 291 (1981). 

When petitioner not restrained no:release order.» _ 4™, Jur. 2d, A.L.R, and C.J.S, references. — 39 Am. 
may be made. — Where on habeas corpus there is noth- Jur. 2d Habeas Corpus §§ 135 to 140. 
ing to contradict the return of the sheriff, showing that at 39A C.J.S. Habeas Corpus §§ 180 to 183. 


the date of the petition the petitioner was not restrained of 


182 


© 2022 State of New Mexico. New Mexico Compilation Commission<All rights reserved. 


44-1-10 


HABEAS CORPUS 


44-1-13 


44-1-10. [Petitioner to be produced; exception. ] 


The person or officer on whom the writ is served shall bring the body of the person in his cus- 
tody, according to the command of such writ, except in the case of the sickness of such person, as 


hereinafter provided in this chapter. 


History: Laws 1884, ch. 1, § 10; C.L. 1884, § 2021; 
C.L. 1897, § 2790; Code 1915, § 2598; C.S. 1929, § 63- 
110; 1941 Comp., § 25-1110; 1953 Comp., § 22-11-10, 

Cross references. — For the procedure when peti- 
tioner is sick or-infirm, see 44-1-26 NMSA 1978. 

Compiler's notes. — The compilers of the 1915 Code 
substituted "hereinafter provided in this chapter" for 
"hereinafter provided." The term "this chapter" refers to 


ch. 51 of the 1915 Code, the provisions of which are pres- 
ently compiled as 44-1-1 to 44-1-37 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Habeas Corpus § 144. 


39A C.J.S. Habeas Corpus § 185. _ 


44-1-11. [Attachment for disobedience of writ; issuance; to whom 
directed; proceedings. | 


If the person upon whom such writ is duly served refuses or neglects to obey the same, by pro- 
ducing the party named in such writ, and making a full and explicit return to every such writ 
within the time required by the provisions of this chapter, and no sufficient excuse is shown. for 
such refusal or neglect, the officer before whom such writ is returnable, upon due proof of the 
service thereof, shall. forthwith issue an attachment against such person, directed to the sheriff of 
any county in this state, and commanding him forthwith to apprehend such person and to bring 
him immediately before such officer, and on such person being so brought he shall be committed to 
close custody in the jail of the county in which such officer is, until he makes return to such writ 
and complies with any order that may be made by such officer in relation to the person for whose 
relief such writ was issued. 


History: Laws 1884, ch. 1, § 11; C.L. 1884, § 2022; 
C.L. 1897, § 2791; Code 1915, § 2599; C.S. 1929, § 63- 
111; 1941 Comp., § 25-1111; 1953 Comp., § 22-11-11. 

Meaning of "this chapter", — The term "this chapter" 
appeared in the original act, which was divided into three 
unnumbered divisions, to-wit: habeas corpus, §§ 1 to 36; 
mandamus, §§ 37 to 50; prohibition, 88 51 to 56; and ap- 


which are compiled as 44-1-1 to 44-1-22, 44-1-25 to 44-1- 
37 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 39:Am. 
Jur. 2d Habeas Corpus §§ 176, 177. 


39A C.J.S. Habeas C 187. 
parently referred to §§ 1 to 36, the operative provisions of abeas'\Corpus's 


44-1-12. [Attachment against sheriff; place of detention.| 


If a sheriff neglects to return such writ the attachment may be directed to any person desig- 
nated therein, who shall have full power to execute the same, and such sheriff upon being brought 
up may be committed to the jail of any county other than his own. 


History: Laws 1884, ch. 1, § 12; C.L. 1884, § 2023; 
C.L. 1897, § 2792; Code 1915, § 2600; C.S. 1929, § 63- 
112; 1941 Comp., § 25-1112; 1953 Comp., § 22-11-12. 


44-1-13. [Precept for production of petitioner by officer executing 
attachment.| 


The officer by whom any such attachment is issued may also at the same time or afterward is- 
sue a precept to the sheriff, or other person to whom such attachment was directed, commanding 
him to bring forthwith before such officers the party for whose benefit such writ was allowed, who 
shall thereafter remain in the custody of such sheriff or person until he is discharged, bailed or 
remanded, as such officer directs. 
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44-1-14 MISCELLANEOUS CIVIL LAW MATTERS 44-1-15 


History: Laws 1884, ch. 1, § 13; C.L. 1884, § 2024; focpopv eds ANNOTATIONS 
C.L. 1897, § 2793; Code 1915, § 2601; C.S. 1929, § 63- 
113; 1941 Comp., § 25-1113; 1953 Comp., § 22-11-13. 


fe § 


Am. Jur. 2d, A.L.R, and C.J.S. references. — 39 Am. 
~ Jur. 2d Habeas Corpus § 145. 
39A C.J.S; Habeas Corpus § 185. 


44-1-14, [Hearing.] 


The officer before whom such puPey is brought on such writ shall immediately after the return 
thereof, proceed to examine into the facts contained in such return, and into the cause of the con- 
finement or restraint of such party, whether the same was before commitment for any Sith i 
charge or not. 


History: Laws 1884, ch. 1, § 14; C.L. 1884, § 2025; allegations in the petition and trial counsel's affidavit be- 


C.L. 1897, § 2794; Code 1915, § 2602; C.S. 1929, § 63- cause the respondents had failed to timely file a response 
114; 1941 Comp., § 25-1114; 1953 Comp., § 22-11-14. to the petition and to appear at scheduled motion hear- 

Cross references, — For additional provisions govern- ings, refused toe delay the hearing on the motion to rule on 
ing hearings, see 44-1-24, 44-1-25 NMSA 1978. the pleadings, and subsequently denied a motion to recon- 


sider, the conduct of the district attorney and the attorney 

ANNOTATIONS general did not rise to the level of stubborn resistance to 

Standard for imposing the sanction of granting a the district court's orders that would justify the extreme 

petition for writ of habeas corpus. — The standard sanction of vacating petitioner's jury convictions without 

for granting a petition for writ of habeas corpus without both considering a response from respondents and after 

a response from the state requires a’ determination of having a full evidentiary hearing. Quintana v. Bravo, 
whether the state's conduct reached the point of stubborn 2013-NMSC-011, 299 P.3d 414. 


resistance to the court's orders that would justify such an _ Pardoned prisoners not legally interested when 
extreme sanction. Quintana v. Bravo, 2013-NMSC-011, ‘warden enjoined from releasing them. — Where the 
299 P3d 414, / superintendent (now warden) of the penitentiary has 
The court's sanction -for the state's delay in re- been enjoined from releasing prisoners pardoned by the 
sponding to a petition for writ. of habeas corpus governor, such persons are not legally interested in the 
was not justified. — Where petitioner filed a petition for question as to whether the superintendent has violated 
writ of habeas corpus to vacate jury verdicts convicting the injunction in allowing them to be arrested for another 
petitioner of several felonies, including first-degree mur- crime, but such question is between the superintendent 
der, on the ground that petitioner was denied effective as- and the court which issued the injunction. Hx parte Bustil- 
sistance of counsel; one of petitioner's trial counsel, who los, 1920-NMSC-095, 26 N.M. 449, 194 P, 886. 3 
admitted by affidavit that the representation of petitioner Law reviews: — For article, "Habeas Corpus in New 
was ineffective, was then working for the district attor- Mexico," see 11 N.M.L. Rev, 291 (1981). 
ney's office; because of the conflict of interest, the district Am. Jur. 2d, A.L,R, and C.J.S. references, — 39 Am, 
attorney did not file a response to the petition and did Jur. 2d Habeas Corpus §§ 142, 148, 
not appear at. motion hearings; the district attorney at- Right to pr Ove absence from demanding state or alibi on 
tempted to secure other counsel for the respondents; the habeas corpus in extradition proceedings, 61 A.L.R. 715. 
district court was aware of the conflict and the confusion Bar of limitations as proper subject of investigation in 
regarding whether an attorney from the attorney gener- extradition proceedings.or in habeas corpus proceedings 
al's office or an attorney from a district attorney's office for release of one sought to be extradited, 77 A.L.R. 902. 
in another jurisdiction would represent the respondents; Right to aid of counsel in application or hearing for ha- 
and the district court granted the petition based on the beas corpus, 162 A.L.R, 1922, 


39A C.J,S, Habeas Corpus §§ 207 to 209. 


44-1-15. [When Betitionel will be discharged. ] 


If no legal cause is shown for such imprisonment or restraint, or for the pontinuetion thereof, 
such officer shall discharge such party from the custody or restraint under which he is held., 


History: Laws 1884, ch. 1, § 15; C.L. 1884, § 2026; Inability to pay support money negates sentence 


C.L. 1897, § 2795; Code 1915, § 2603; C.S. 1929, § 63- on habeas corpus. — Present ability to pay arrears of 
115; 1941 Comp., § 25-1115; 1953 Comp., § 22-11-15, monthly sums allowed for support of children is essential 


to the validity of a contempt sentence to continue until 


ANNOTATIONS payment, and where record shows that such sentence was 

Function of writ of habeas corpus is not to re- imposed in absence of ability to pay, the sentence must 
view record for errors of the trial court, and where the be held for naught on habeas corpus. Ex part fe Sedillo, 
petition states no facts showing petitioner is unlawfully 1929-NMSC-038, 34 N.M. 98, 278 P. 202. . 
deprived of his liberty, it will be denied: ‘Smith v, People; i Law reviews. — For article, Habeas Gorpues in New 
1962-NMSC- 152, 71 N.M. 112, 876 P.2d 54. Mexico, "gee 11 N.M.L. Rev. 291 (1981), 

No appeal lies from decision of district court in Am. Jur, 2d, A.L.R. and C.J.S. references. pr eee 
habeas corpus proceedings. In re Forest, 1941-NMSC-019, Jur, 2d Habeas Cor aa § 156, 


45 N.M. 204, 113 P.2d 582. 
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44-1-16 ’ HABEAS CORPUS 44-1-17 


Right of state or public officer to appeal from an order in Right to appeal from conviction as affected by discharge 
habeas corpus releasing one from custody, 10 A.L.R. 385, on habeas corpus, 74 A.L.R. 641; 
30 A:L.R. 1322, Discharge on habeas corpus after conviction as affecting 
Arresting one who has been ores aoe on habeas cor- claim or plea of former jeopardy, 97 A.L.R. 160. > 


pus, 62 A.L.R. 462. f 39A C.J.S. Habeas Corpus § 228. 


44-1-16. [When petitioner will be remanded to custody. ] 


The officer shall forthwith remand such party, if it.appears that he is detained in custody, either: 

A. by virtue of process issued by any court or judge of the United States in a case where such 
court or judge has exclusive jurisdiction; or 

B. by virtue of the final judgment or decree of any eamparent court, or of any execution issued 
upon such judgment or decree; or 

C. for any contempt, specially and plainly charged in the.commitment by some court, officer or 
body having authority to commit for the contempt so charged; and: 

D. that the time during which such party may be legally detained has not expired. 


‘History: Laws 1884, ch. 1, § 16; C.L. 1884, § 2027; Petitioner remanded if facts constituting con- 
C.L. 1897, § 2796; Code 1915, § 2604; C.S. 1929, § 63- tempt appear on petition's face. — If the facts re- 
116; 1941 Comp., § 25-1116; 1953 Comp., § 22-11-16, quired in the third subdivision (Subsection C) appear on 

the face of the petition, the motion to dismiss and remand 
ANNOTATIONS ' should be allowed. In re Sloan,,1891-NMSC-011, 5, N.M. 

Decision not by "competent" court when consti- 590, 25 P. 930. Re MM | E 
tutional guarantees denied. — For a court to be com- Law reviews. — For article, "Prisoners Are People, 
petent, jurisdiction must be present, and that jurisdiction see 10 Nat, Resources J. 869 (1970). 
clearly may be lost. When certain constitutional guar- Am, Jur, 2d, A.L.R. and C.J.S, references. — 39 Am. 
antees are denied, overlooked or omitted, the conviction |- Jur. 2d Habeas Corpus § 157. 
or sentence is not by a "competent" court. Orosco v. Cox, 389A C.J.S, Habeas Corpus ‘ 221. 


1965-NMSC-098, 75 N.M. 431, 405 P.2d 668. 


44- 1 17. [Catses for discharge of petitioner i in 1 custody under civil 
process. | " 


If it, appears on the return that the prisoner ; is in custody by virtue of civil process of any aie 
legally constituted, or issued by an officer in the course of judicial proceedings before him, autho- 
rized by law, such prisoner can only be discharged in one of the following cases: 

A. when the jurisdiction of‘such court or officer has been exceeded either ‘as s to matter, lake, 
sum or person; - 

'B..« where, though the original imprisonment was lawful, yet by some act, omission or event 
which has taken place afterward, the party is entitled to be discharged; 

C. where the process is defective in some matter of substance required by law rendering such 
process void; 

D. where the process, though in | proper form, has been issued in a case not allowed by law; 

EK. where the person having the custody of the prisoner under such process is not the person 
empowered by law to detain him; or 

F. where the process is not authorized by any judgment, sae or decree of any court, nor by 
any provision of law. 


History: Laws 1884, ch. 1, § 17; C.L. 1884, § 2028; not be disturbed. Orosco v. Cox, 1965-NMSC-098, 75 N.M. 


C.L. 1897, § 2797; Code 1915, § 2605; C.S. 1929, § 63- 431, 405 P.2d 668. 
117; 1941 Comp., § 25-1117; 1953 Comp., § 22-11-17, In habeas corpus proceeding supreme court may 
; receive evidence outside record to establish the ab- 
ANNOTATIONS sence or loss of jurisdiction through denial of any of the 
No constitutional right invaded if trial's total re- rights guaranteed to a prisoner at the bar by either the 


United States or New Mexico constitutions. Orosco v, Cox, 
1965-NMSC-098, 75 N.M. 431, 405 P.2d 668. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus § 90. 

Habeas corpus to test constitutionality of ordinance un- 
der which petitioner is held, 32 A.L.R. 1054. 


sult was fair. — In determining whether the deprivation 
of constitutional rights amounts to a denial of due process 
the inquiry on habeas corpus is directed to a review of the 
entire proceedings, and if the total result was the granting 
to accused of a fair and deliberate trial, then no constitu- 
tional right has been invaded, and the proceedings will 
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44-1-18 MISCELLANEOUS CIVIL LAW MATTERS 44-1-20 


Habeas corpus in case of sentence which is excessive Illegal or erroneous sentence as ground for habeas cor- 
because imposing both fine and imprisonment, 49 A.L.R. pus, 76 A.L.R. 468. 
494. Habeas corpus as remedy where one is convicted, upon 
Power to grant writ of habeas corpus pending appeal plea of guilty or after trial, of offense other than one 
from conviction, 52 A.L.R. 876. charged in indictment or information, 154 A.L.R. 1135. 
Habeas corpus as remedy for delay in bringing accused Mistreatment of prisoner lawfully in custody as ground 
to trial or to retrial after reversal, 58 A.L.R. 1510. for habeas corpus, 155 A.L.R. 145. 


39 C.J.S. Habeas Corpus § 110. 


44-1-18. [Legality or justice of judgment or execution.] 


But no officer on the return of any habeas corpus can inquire into the legality or justice of any 
judgment, decree or execution specified in Section 44-1-16 NMSA 1978. 


History: Laws 1884, ch. 1, § 18; C.L. 1884, § 2029; Valid judgment is not nullified by flaws in the 
C.L. 1897, § 2798; Code 1915, § 2606; C.S, 1929, § 63- commitment. Shankle v. Woodruff, 1958-NMSC-054, 64 
118; 1941 Comp., § 25-1118; 1953 Comp., § 22-11-18. __, N.M. 88, 324 P.2d 1017. 

Objections to information not grounds for re- 
ANNOTATIONS lease. — Petitioner's objections to an information, if valid 


and the error reserved, might make the basis of a timely 
appeal but are not grounds for release on habeas corpus. 
Shankle. v. Woodruff, 1958-NMSC-054, 64 N.M. 88, 324 


Legality of imprisonment does not rest upon 
mittimus, but upon judgment, and a prisoner who 
has been legally and properly sentenced to prison can- 


not obtain his discharge simply because there is an im- P.2d 1017. 
perfection, or error, in the mittimus. Shankle v. Woodruff, Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 


1958-NMSC-054, 64 N.M. 88, 324 P.2d 1017. Jur. 2d Habeas Corpus § 64. 
Gord 1 39 C.J.S. Habeas Corpus § 81. 


44-1-19. [Petitioner legally committed or guilty of offense; release on 
bail.] 


If it appears that the party has been legally committed for any criminal offense, or if he appears, 
by the testimony offered with the return upon the hearing thereof, to be guilty of such an offense, 
although the commitment is irregular, the officer before whom such party is brought shall proceed 
to let such party to bail, if the case be bailable and good bail is offered, or if not, i Se forthwith 
remand such party. 


History: Laws 1884, ch. 1, § 19; C.L. 1884, § 2030; restraint complained of in habeas corpus is imposition of 


C.L. 1897, § 2799; Code 1915, § 2607; C.S. 1929, § 63- void sentence on legal conviction, petitioner should be re- 

119; 1941 Comp., § 25-1119; 1953 Comp., § 22-11-19. manded or detained for new sentence. Jordan v. Swope, 
Cross references. — For habeas corpus proceedings 1932-NMSC-015, 36 N.M. 84, 8 P.2d 788. 

to obtain release on bail, see 44-1-23, 44-1-24 NMSA 1978. This section does not require granting of bail in 

every case. 1974 Op. Att'y Gen, No, 74-38, . . 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 

Petitioner remanded for new sentence where Jur. 2d Habeas Corpus § 64. 

illegality is void sentence. — Where illegality of 39 C.J.S. Habeas Corpus § 36. 


44-1-20. [Decision in other cases.] 


In other cases the party shall be placed in custody of the person legally entitled thereto, or if no 
one is so entitled, he shall be discharged. 


History: Laws 1884, ch. 1, § 20; C.L. 1884, § 20381; restraint complained of in habeas corpus is imposition of 
C.L. 1897, § 2800; Code 1915, § 2608; C.S. 1929, § 63- void sentence on legal conviction, petitioner should be re- 
120; 1941 Comp., § 25-1120; 1953 Comp.,, § 22-11-20. manded or detained for new sentence. Jordan v. Swope, 

ANNOTATIONS 1932-NMSC-015, 36 N.M, 84, 8 P.2d 788. 


Petitioner remanded for new sentence where 
illegality is void sentence. — Where illegality of 
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44-1-21 


HABEAS CORPUS 


44-1-24 


44-1-21. [Custody of petitioner pending decision.] 


Until judgment is given upon the action, the officer before whom such party is brought may ei- 
ther commit such party to the custody of the sheriff of the county in which such officer is, or place 
him in such care or under such custody as his age and other circumstances require. 


History: Laws 1884, ch. 1, § 21; C.L. 1884, § 2032; 
C.L. 1897, § 2801; Code 1915, § 2609; C.S. 1929, § 63- 
121; 1941 Comp., § 25-1121; 1953 Comp., § 22-11-21. 


44-1-22. [Notice of hearing.] 


“ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus § 145. 
39A C.J.S. Habeas Corpus § 185. 


In criminal cases, notice of the time and place at which the writ is made returnable shall be given 
to the district attorney, if he is within the county; in other cases like notice shall be given to any per- 
son interested in continuing the custody or restraint of the party seeking the aid of said writ. 


History: Laws 1884, ch. 1, § 22; C.L. 1884, § 2033; 
C.L. 1897, § 2802; Code 1915, § 2610; C.S, 1929, § 63- 
122; 1941 Comp., § 25-1122; 1953 Comp., § 22-11-22. 


ANNOTATIONS 


Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11. N.M.L. Rev. 291 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Habeas Corpus § 166. 


44-1-23. [Bail proceedings; authorization of habeas corpus; committing 
magistrate's proceedings to be reviewed.| 


Hereafter all persons to whom bail has been denied or who are confined for failure to give bail, 
may have the benefit of a writ of habeas corpus for the purpose of being admitted to bail or having 
the bail reduced, and the court or judge shall, upon habeas corpus, review the proceedings or ac- 


tion of a committing magistrate. 


History: Laws 1889, ch. 29, § 1; C.L. 1897, § 2803; 
Code 1915, § 2611; C.S. 1929, § 63-123; 1941 Comp., 
§ 25-1128; 1953 Comp., § 22-11-23. 

Cross references, — For release on bail, see 44-1-19 
NMSA 1978. 

For bail generally, see Rule 5-401 NMRA. 

Compiler's notes. — This section, as enacted, con- 
tained at the beginning a clause repealing 2034, 1884 C.L. 
The clause was omitted by the compilers of the 1915 Code. 


_ ANNOTATIONS 


Former statute prevented bail in capital case 
where proof evident. — Supreme court did not find it 
necessary to determine whether the constitution, prohib- 
ited bail to persons coming within the exception set forth 
in N.M. Const., art. II, § 18, concerning persons accused 
of capital offenses, when proof is evident or presumption 


great, because 41-4-5, 1953 Comp. (since repealed) ex- 
pressly prohibited the granting of bail to such defendants. 
Therefore, magistrate had no discretion to allow bail, 
since his determination was that, as to the defendants, 
the proof was evident or the presumption great. Tijerina v. 
Baker, 1968-NMSC-009, 78 N.M. 770, 438 P.2d 514. 

Bail not mandatory after issuance of warrant in 
extradition case. — This section does not require the 
granting of bail in every case nor does it require bail after 
issuance of a governor's warrant in an extradition case. 
1974 Op. Att'y Gen. No. 74-38. 

Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Habeas Corpus §§ 40 to 43. 

Bail pending appeal in habeas corpus, 63 A.L.R. 1460, 
143 A.L,R. 1854. 

39 C.J.S. Habeas Corpus § 111. 


44.1-24, [Certiorari to committing magistrate; transcript; examination 
of case de novo; decision. | 


When an application is made before any authority authorized by law to issue such writs of 
habeas corpus it shall be the duty of such officers to issue a writ of certiorari commanding the 
committing magistrate forthwith to send to said officers a full and complete transcript of all his 
proceedings had thereof, and the said officer upon the return of such writ shall proceed to examine 
the case de novo and either commit to jail, discharge or recognize such person to appear before the 
district court as the case may require. 


187 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


44-1-25 MISCELLANEOUS CIVIL LAW MATTERS 44-1-27 


History: Laws 1889, ch. 29, § 2;'C.L..1897, § 2804; 
Code 1915, § 2612; C.S. 1929, § 63-124; 1941 Comp., 
§ 25-1124; 1953 Comp., § 22-11-24. 


44-1-25. [Pleading by petitioner after return; summary hearing. |. 


_ The party brought before,any such officer on the return of any writ of habeas corpus, may deny — 
any of the material facts set forth in the return, or allege any fact to show, either that his imprison- 
ment or detention is unlawful, or that he is entitled to his discharge, which allegations or denials 
shall be on oath; and thereupon such officer shall proceed in a summary way to hear such allega- 
tions and proofs as are legally produced in support of such imprisonment or detention or against 
the same, and to dispose of such party as justice requires. 


History: Laws 1884, ch. 1, § 24; C.L. 1884, § 2035; illegality of his detention. Orosco v. Cox, 1965-NMSC-098, 
C.L,. 1897, § 2805; Code 1915, § 2613; C.S. 1929, § 63- 75 N.M. 431, 405 P.2d 668. 
125; 1941 Comp., § 25-1125, 1953 Comp., § 22-11-25. In habeas corpus proceeding supreme court may 


receive evidence outside the record to establish the 


ANNOTATIONS absence or loss of jurisdiction through denial of any of the 
Petitioner may allege and show void character of rights guaranteed to a prisoner at the bar by either the 
sonvietion mie When dgabeias fa writ asserta that cai United States or New Mexico constitutions. Orosco v. Cox, 


tioner is held under a commitment issued pursuant to a 1965-NMSO-098, 75 N.M. 431, 405 P.2d 668. 


judgment of a district court; the petitioner may deny the Am. Jur, 2d, VAL. ‘R. and C.J.S. references. — 39 Am. 
facts alleged in the return, and himself allege and show Jur, 2d Habeas Corpus § 142. 
facts to establish the void character of his conviction and 39A C.J.S, Habeas Corpus § 188. 


44.1-26, [Procedure when petitioner is sick or infirm.] 


Whenever from the sickness or infirmity of the person directed to be produced by any writ of ha- 
beas corpus such person cannot, without danger, be brought before the officer before whom the suit 
is made returnable, the party in whose custody he is may state the fact in his return to the writ, 
verifying the same by his oath; and if such officer is satisfied of the truth of such allegation and 
the return is otherwise sufficient, he shall proceed to decide upon such return and to dispose of the 
matter; and if it appears that the person detained is illegally imprisoned, confined or restrained 
of his liberty, the officer shall order those having such person in their custody to discharge him 
forthwith; and. if it appears that such person is legally detained, imprisoned and confined, and is 
not entitled to be bailed, such officer shall dismiss the proceedings. . 


History: Laws 1884, ch. 1, §.25; C.L, 1884, § 2036; 
C.L. 1897, § 2806; Code 1915, § 2614; C.S. 1929, § 63- 
126; 1941 Comp.,, § 25-1126; 1953 Comp., § 22-11-26. 


44-1-27. [Disobedience of order for discharge; attachment; Mam ages 
‘recoverable.]| ° | 7 | 


Obedience to any order for the discharge of any prisoner, granted pursuant to the provisions of 
this chapter, may be enforced by the officer issuing such writ or granting such order, by attach- 
ment, in the same manner as herein provided for a neglect to make a return to a writ of habeas 
corpus, and the person guilty of such disobedience shall forfeit to the party aggrieved, one thou- 
sand dollars [($1,000)] in addition to any Epecial pap aee such party may have sustained. 


History: Laws 1884, Ave 1, § 26; C.L. 1884, § 2037; ae ANNOTATIONS 


C.L. 1897, § 2807; Code 1915, § 2615; C.S, 1929, § 68- 

127; 1941 Comp., § 25-1127; 1953 Comp., § 22-11-27, Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Meaning of "this chapter". — The term "this chapter" Jur, 2d Habeas Corpus §§ 176,177, ia 
appeared in the original act, which was divided into three Liability for statutory penalty of judge, court, adminis- 
unnumbered divisions, to-wit: habeas corpus, §§ 1 to 36; trative officer or other custodian of person, in connection 
mandamus, §§ 37 to 50; prohibition, §§ 51 to 56; and ap- with habeas corpus proceedings, 84 A.L.R. 807. 
parently referred to §§ 1-to 36, the operative provisions of 389A C.J.S, Habeas Corpus § 187. : 


which are compiled as 44-1-1.to 44-1-22, 44-1-25 to 44-1- 
37 NMSA 1978. 
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44-1-28 HABEAS CORPUS: 44-1-30 


44-1-28. [Detention for same offense after discharge on habeas corpus 
prohibited; when permissible. ] 


No person who has been discharged upon a habeas corpus shall be again imprisoned or re- 
strained for the same cause, unless indicted therefor, convicted thereof or committed for want of 
bail by some court of record having jurisdiction of the cause; or unless after a discharge for a defect 
of proof or for some material defect in the commitment in a criminal case, he is again arrested on 
sufficient proof and committed by legal process. 


History: Laws 1884, ch. 1, § 27; C.L. 1884, § 2038; Other findings gratuitous: when release based 
C.L. 1897, § 2808; Code 1915, § 2616; C.S. 1929, § 63- upon specific ground. — Where petitioners were suc- 
128; 1941 Comp., § 25-1128; 1953 Comp., § 22-11-28. cessful in the habeas corpus proceeding because the court 


found that they had not been afforded effective counsel 
ANNOTATIONS at trial, any finding that their confessions were involun- 

Civil res judicata limitations apply to criminal tary was gratuitous and not necessary to the decision, and 
cases. — The doctrine of res judicata, as applied to crimi- therefore not res judicata. State v. Nance, 1966-NMSC-207, 
nal cases, is subject to the same limitations as apply in 77 N.M. 39, 419 P.2d 242, cert. denied, 386 U.S. 1039, 87 S. 


civil cases. State v. Nance, 1966-NMSC-207, 77 N.M. 39, —Ct. 1495, 18 L. Ed. 2d 605 (1967). a ite 
419 P.2d 242, cert. denied, 386 U.S. 1039, 87 S. Ct. 1495, 18 ‘Former jeopardy" clause of constitution does not 
L. Ed. 2d 605 (1967). preclude a retrial of a defendant whose sentence is set 


, aside because of an error in the proceedings leading to 
the sentence or conviction. This is equally true where the 
conviction is overturned on collateral rather than direct 
attack, by petition for habeas corpus, for example. State 


Judgment res judicata to issues necessary to de- 
termine detention's legality. — An order or judgment 
discharging one in habeas corpus is conclusive as to the 


illegality of the detention or imprisonment and is res ju- 
dicata of those issues of law and fact necessary to the de- v, Nance, 1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. 


termination of the legality of the detention. State v. Nance, denied, 386 U.S. 1039, 87S. Ct, 1495, 18 L. Ed. 2d 605 


1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. denied, (1967). | ) ' 
386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967). Retrial after release on writ not double jeopardy. 


Release by writ does not exonerate from charges. — Where defendant served more than a year for prior 
— When defendants obtained a release from custody by conviction of larceny before being released on habeas cor- 
the writ, they were not exonerated from the charges for pus due to lack of jurisdiction, subsequent trial for same 
which they were sentenced. The only effect of the release offense did not constitute double jeopardy. State v. Paris, 


was to set aside their pleas and the sentence. They may 1966-NMSC-039, 76 N.M. 291, 414 P.2d 612. 
then be again proceeded against as though there has been Am. Jur. 2d, A.L.R. and CuJ.S, references. — Arrest- 


no prior proceedings. State v. Nance, 1966-NMSC-207, 77 ing one who has been discharged on habeas corpus or re- 
N.M. 39, 419 P.2d 242, cert. denied, 386 U.S. 1039, 87 S. Ct. leased on bail, 62 A.L.R, 462, 
1495, 18 L. Ed, 2d 605 (1967). 


44-1-29. [Concealment or transfer of prisoner to avoid writ; forfeiture. | 


If anyone, who has in his custody, or under his control, a person entitled to a writ of habeas cor- 
pus, whether a writ has been issued or not, transfers such prisoner to the custody, or places him 
under the power or control of another person, or conceals him, or changes the place of his confine- 
ment, with intent to elude the service of such writ, or to avoid the effect thereof, the person so of- 
fending shall forfeit to the party aggrieved thereby the sum of four hundred dollars [($400)], to be 
recovered in a civil action. 


History: Laws 1884, ch. 1, § 28; C.L. 1884, § 2039; Liability of judge, court. administrative officer or other 
C.L. 1897, § 2809; Code 1915, § 2617; C.S. 1929, § 63- custodian of person for whose release the writ is sought, 
129; 1941 Comp., § 25-1129; 1953 Comp., § 22-11-29. in connection with habeas corpus proceedings, 84 A.L.R. 

807. 
ANNOTATIONS 39A C.J.S. Habeas Corpus § 187. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus §§ 176, 177. 


44-1-30. [Detention officer refusing to furnish copies; forfeiture. | 


Any officer, or other person, refusing to deliver a copy of any order, warrant, process or other 
authority, by which he detains any person, to anyone who demands such copy and tenders the fees 
thereof, shall forfeit two hundred dollars [($200)] to the person so detained. 
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44-1-31 MISCELLANEOUS CIVIL LAW MATTERS 44-1-33 


History: Laws 1884, ch. 1,,§ 29; C.L. 1884, § 2040; ~ Liability of judge, court administrative officer or other 
C.L. 1897, § 2810; Code 1915, § 2618; C.S. 1929, § 63- custodian of person for whose release the writ is sought, 
180; 1941 Comp.,, § 25-1130; 1953 Comp., § 22-11-30. in connection ‘with habeas corpus proceedings, 84 A.L.R. 

807. 


ANNOTATIONS 39A C.J.S. Habeas Corpus § 187, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d. Habeas Corpus §§ 176, 177, 


44-1-31. [When writ returnable; seal. | 


Every writ of habeas corpus may be made returnable at a ae certain, or forthwith, as the case 
may require, and shall be under the seal of the court. 


History: Laws 1884, ch. 1, § 30; CL. 1884, § 2041; ANNOTATIONS 


C.L. 1897, § 2811; Code 1915, § 2619; C.S. 1929, § 63- 
‘ 3 OF. i -11-31, Am. Jur. 2d, A.L.R. and C.J.S. references: 39 Am. 
181; 1941 Comp., § 25-1131; 1953 Comp., § 22-11-31 Juv Habeas: Corpus § 136. 


39A C.J.S, Habeas Corpus § 180. 


44-1-32. [Who may serve writ; tender of fees; bond for costs BAG 
restoration of prisoner. | 


It can only be served by. an elector of this state, and the service thereof shall not be deemed 
complete unless the party serving the same tenders to the person in whose custody the prisoner is, 
if such person is a sheriff, constable or marshal, the fees allowed by law for bringing up such pris- 
oner. The officer granting the writ may, in his discretion, require a bond in a penalty not exceeding 
one thousand dollars [($1,000)], with sufficient sureties, conditioned that the obligators will pay all 
costs and expenses of the proceeding, and the reasonable charges of restoring the prisoner to the 
person from whose custody he was taken, if he is remanded. Such bond shall run to the sheriff of 
the county and be filed in the office of the clerk of the court from which the writ issues. | 


History: Laws 1884, ch. 1, § 31; C.L. 1884, § 2042; might require bond for the payment of all costs. In re Ful- 
C.L. 1897, § 2812; Code 1915, § 2620; C.S. 1929, § 63- len, 1918-NMSC-036, 17 N.M, 405, 182 P. 1187. 
132; 1941 Comp., § 25-1132; 1953 Comp., § 22-11-32. Taxing of costs done pursuant to section. — The 
Cross references. — For sheriff's fees for producing taxing of costs under the terms of the bond, by the su- 
prisoner, see 44-1-87 NMSA 1978. ; gte} preme court, is not an exercise of discretion, but is pursu- 
ant to this section. In re Fullen, 1913-NMSC-036, 17 N.M. 
ANNOTATIONS . 405, 182 P, 1137. 
Intention that petitioner either post. bond or pay Pigw Foyle 5. Sor aruiciey generar. Cena aad 
costs. — The evident intention of the legislature under Mexico," see 11 N.M.L, Rev. 291 (1981). 
this section is that the petitioner might advance the costs Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 


to the person in ch Sthe pri that th Jur. 2d Habeas Corpus §§ 133, 165 to 167. 
o the person in charge - e hited or ; atthe officer 39A C.J.S. Habeas Corpus §8 177, 235. 


44-1-33. [Service by delivery to custodian or person ye wiles. writ is 
directed. ] 


Every writ of habeas corpus issued pursuant to this chapter may be served by delivering the 
same to the person to whom it is directed. If he cannot be found, it may be served by being left at 
the jail or other place in which the prisoner is confined, with any under officer or other person of 
proper age having charge for the time of such prisoner. 


History: Laws 1884, ch. 1, § 32; C.L. 1884, § 2043; which are compiled as 44-1-1 to 44- 1-22, 44-1-25 to At 1- 
C.L. 1897, § 2813; Code 1915, § 2621; C.S. 1929, § 638- = +387 NMSA 1978. ' 
133; 1941 Comp., § 25-1133; 1953 Comp., § 22-11-33. 

Meaning of "this chapter", — The term "this chapter" ANNOTATIONS 
appeared in the original act, which was divided into three, , Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
unnumbered divisions, to-wit: habeas corpus, §§ 1 to 36; CdS: Habeas Coraus 8.177. 


mandamus, §§ 37 to 50; prohibition, §$ 51 to 56; and ap- 
parently referred to §§ 1 to 36, the operative provisions of 
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4421-34 


44-1-34. [Service by posting. | 


HABEAS CORPUS 


44-1-38 


If the person on whom the writ ought to be served, conceals himself, or refuses admittance to 
the party attempting to serve the same, it may be served by affixing the same in some conspicuous 
place on the outside, either of his dwelling house or of the place where the party. is confined. 


History: Laws 1884, ch. 1, § 33; C.L. 1884, § 2044; 
C.L. 1897, § 2814; Code 1915, § 2622; C.S. 1929, § 63- 
134; 1941 Comp., § 25-1134; 1953 Comp., § 22-11-34. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 39A 
C.J,S. Habeas Corpus § 177. 


44-1-35. [Time allowed for making return and producing prisoner. | 


If the writ is returnable at a certain day, such return shall be made, and such prisoner produced 
at the time and place specified therein; if he is returnable forthwith, and the place is within twenty 
miles of the place of service, such return shall be made and such prisoner produced within twenty- 
four hours, and the like time shall be allowed for every additional twenty miles. 


History: Laws 1884, ch. 1, § 34; C.L. 1884, § 2045; 
C.L. 1897, § 2815; Code 1915, § 2623; C.S. 1929, § 63- 
135; 1941 Comp., § 25-1135; 1953 Comp., § 22-11-35. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus § 136. 
39A C.J.S, Habeas Corpus § 180. 


44-1-36. [Compelling attendance of prisoner for trial or as witness. | 


Nothing contained in this chapter shall be construed to restrain the power of any court to issue 
a writ of habeas corpus when necessary to bring before them any prisoner for trial, in any criminal 
case lawfully pending in the same court, or to bring any prisoner to be examined as a witness in 
any action or proceeding, civil or criminal, pending in such court, when they think the pergonal at- 


tendance and examination of the witness necessary for the attainment of justice. 


History: Laws 1884, ch. 1, §.35; C.L. 1884, § 2046; 
C.L..1897, § 2816; Code: 1915, § 2624; C.S. 1929, § 63- 
136; 1941 Comp., § 25-1136; 1953 Comp,, § 22-11-36. 

Meaning of "this chapter". — The term "this chap- 
ter" appeared in, the original, act, which was divided into 
three unnumbered divisions, to-wit: habeas corpus, §§'1 to 
36; mandamus, §§ 37 to 50; prohibition, §§ 51 to 56; and 


apparently referred to §§ 1 to 36, the operative provisions 
of which are compiled as 44-1-1 to 44-1-22, 44-1-25 to 44- 
1-37 NMSA 1978. 


ANN OTATIONS 


Law reviews. — For article, "Habeas Corpus in Nef 
Mexico," see 11 N.M.L. Rev. 291.(1981). 


44-1-37, [Sheriff's fees for producing prisoner.] 


The sheriff or person who shall be required to bring up a person on habeas corpus, if the person 
be held by virtue of any legal process directed to such person as an officer, shall be entitled to the 
same fees and allowances as are allowed to sheriffs for removing prisoners in other cases. 


_ For the tender of fees to person having custody, see 44- 
1-32 NMSA 1978. 
For sheriff's expenses generally, see 4-41-18, 4-41-19, 4- 
44-18 NMSA 1978. 


History: Laws 1884, ch. 1, § 36; C.L. 1884, § 2047; 
C.L. 1897, § 2817; Code 1915, § 2625; C.S. 1929, § 63- 
137; 1941 Comp., § 25-1137; 1953 Comp., § 22-11-37. 

Cross references. — For county officers not receiv- 
ing, for their own use, fees in addition to salary, see N.M. 
Const., art. X, § 1 and 4-44-21 NMSA 1978, 


44-1-38, [Federal court proceedings; payment of costs, fees and 
expenses by state penitentiary. ] 


If the petition for the writ is filed in any federal court, all the reasonably necessary costs, fees 
and expenses incurred or paid by the respondent shall be paid by the penitentiary of New Mexico. 
The budget of the penitentiary shall include an item for the anticipated expenses of habeas corpus 
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proceedings. If budgeted funds shall not be sufficient to pay the costs and expenses that will arise, 
an emergency allowance from the state court fund shall be allowed upon application of the warden 
of the inal a to the state board of finance. 


History: 1953 Comp., § 22-11-41, enacted by Laws ANNOTATIONS 


ok ak he Law reviews. — For article, "Habeas Corpus it in New 


Mexico," see 11 N.M.L. Rev. 291 (1981). 


ARTICLE 2 


Mandamus 
Sec. Sec, 
44-2-1, Regulation of mandamus. ; 44-2-9. Answer to writ. 
44-2-2. District courts open at all times for issuance of 44-2-10. Peremptory mandamus on failure to answer; 
writs. procedure after answer. 
44-2-3, Exclusive original jurisdiction; district and su- 44-2-11. Pleadings allowed; proceedings as in civil ac- 
preme courts. tions. 
44-2-4, Purpose of writ; judicial discretion not controlled. 44-2-12, Judgment for plaintiff; damages; costs; peremp- 
44-2-5, Adequate remedy at law; writ will not issue; who tory writ. 
may obtain writ. 44-2-18. Officer or board refusing to perform duty; fine; 
44-2-6. Contents of writ. other action for penalty barred. 
44-2-7, When peremptory or alternative writs issued. 44-2-14, Review of proceedings. 
44-2-8. Allowance of writ; return day; service. 


44.2-1. [Regulation of mandamus. |] 


The writ of mandamus is regulated as in this chapter prescribed. 


History: Laws 1884, ch. 1, § 37; C.L. 1884, § 1992; will be so treated. Laumback v. Board of Cnty, Comm'rs, 


C.L. 1897, § 2760; Code 1915, § 3411; C.S. 1929, § 86- 1955-NMSC-096, 60 N.M. 226, 290 P.2d 1067. 
101; 1941 Comp., § 26-101; 1953 Comp., § 22-12-1. Formal defects in petition for writ waived. — Be- 
Meaning of "this chapter". — The original act, Laws cause the motor vehicle division appeared generally in 
1884, ch. 1, was divided into three unnumbered divisions, the case and subsequently did not answer or appear at 
habeas corpus, §§ 1 to 36; mandamus, §§ 37 to 50; and any hearing, the division waived any formal defects in the 
prohibition, §§ 51 to 56. The term "this chapter" appeared petition for writ of mandamus. Barreras v. N.M. Motor Ve- 
in the original act and apparently referred to the division hicle Div,, 2005-NMCA-055; 1387 N.M. 435, 112 P.3d 296. 
containing §§ 37 to 50, presently compiled as 44-2-1 to 44- Law reviews. — For article, "Mandamus in New Mex- 
2-13 NMSA 1978. ico," see 4.N.M. L. Rev. 155 (1974). 
For survey, "Torts: Sovereign and Governmental Immu- 
ANNOTATIONS nity in New Mexico," see 6 N.M. L. Rev. 249 (1976). 
Section limits and defines court's mandamus For note, "Mandamus Proceedings Against Public Offi- 
power. — Under and by virtue of this section, the power cials; State of New Mexico ex rel, Bird v. Apodaca," see 9 
of the court in a mandamus proceeding is limited and de- N.M.L. Rev. 195 (1978-79). : 
fined. Board of Comm'rs v. Dist, Court, 1924-NMSC-009, For article, "Survey of New Mexico Law, 1979-80: Ad- 
29 N.M. 244, 223 P. 516, ministrative Law," see 11 N.M.L. Rev. 1 (1981). ° 
‘Denomination of pleading irrelevant since alle- Am. Jur. 2d, A.L.R, and C.J.S, references, — 52 Am. 
gations and relief determine nature. — It matters Jur. 2d Mandamus § 1 et seq. 
not what the pleading initiating the proceeding may be Allowance of attorney's fees in mandamus proceedings, 
denominated. If in truth is discloses by its allegations 34 A.L.R.4th 457, 
and the relief sought that it is an action in mandamus, it 55 C..S, Mandamus § 1 et seq. 


44-2-2. [District courts open at all times for issuance of writs. ] 


For the purpose of hearing application for, and issuing writs of mandamus, the district courts 
shall be regarded as open at all times, wherever the judge of such court may be within the state. 


History: Laws 1884, ch. 1, § 50; C.L. 1884, § 2005; ANNOTATIONS 


C.L. 1897, § 2774; Code 1915, § 3412; C.S. 1929, § 86- A ‘ ; ‘ ; han 
102; 1941 Comp., § 26-102; 1953 Comp., § 22-12-2. Writ may issue in vacation. — A judge of a district 


court may issue a peremptory writ of mandamus in vaca- 
tion. Delgado v, Chavez, 1891-NMSC-012, 5 N.M, 646, 25 
P, 948, aff'd, 140 U.S, 586, 11S. Ct, 874, 35.L. Ed, 578 (1891). 
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MANDAMUS 


44-2-3 


44-2-3. [Exclusive original jurisdiction; district and supreme courts.] 


The district court has exclusive original jurisdiction in all cases of mandamus, except where 
such writ is to be directed to a district court or a judge thereof in his official capacity, in which case 
the supreme court has exclusive original jurisdiction, and in such cases the supreme court or a 
judge thereof shall first make a rule, returnable in term, that such district court or judge thereof, 
show cause before the court why a peremptory writ of mandamus should not issue, and upon the 
return day of such rule such district court or judge may show cause against the rule by affidavit 
or record, evidence, and upon the hearing thereof, the supreme court shall award a peremptory 
writ, or dismiss the rule. In case of emergency, a judge of the supreme court, at the time of making 
the rule to show cause, may also appoint a special term of the court for hearing the motion, and at 


which the rule shall be made returnable. 


History: Laws 1884, ch. 1, § 48; C.L. 1884, § 2003; 
C.L. 1897, § 2771; Code 1915, § 3423; C.S, 1929, § 86- 
113; 1941 Comp., § 26-103; 1953 Comp., § 22-12-38. 

Cross references, — For the constitutional provision 
granting the supreme court original jurisdiction in man- 
damus, against state offices, boards and commissions, and 
power to issue writs of mandamus for the complete exer- 
cise of its jurisdiction, see N.M. Const., art. VI, § 3. 

For the terms, sessions and recesses of the supreme 
court, see N.M. Const., art, VI, $7. 

For the power of the district courts to issue mandamus, 
see N.M. Const., art. VI, § 13. 

For extraordinary writs in the supreme court, see Rule 
12-504 NMRA, 


ANNOTATIONS 


Supreme Court of New Mexico exercises constitu- 
tionally invested original jurisdiction in mandamus 
against all state officers, boards and commissions. State 
ex rel. Sego v. Kirkpatrick, 1974- NMSC- 059, 86 N.M. 359, 
524 P.2d 975. 

Issuance of mandamus by the Supreme Court. 
— The exercise of the Supreme Court's original juris- 
diction in mandamus may be appropriate when the pe- 
titioner presents a purely legal question concerning the 
non-discretionary duty of a government official that im- 
plicates fundamental constitutional questions of great 
public importance, can be answered on the basis of virtu- 
ally undisputed facts, and calls for an expeditious reso- 
lution that cannot be obtained through other channels 
such as a direct appeal. State ex rel. Sandel v. N.M. Pub- 
lic Utility Comm'n, 1999-NMSC-019, 127'N.M. 272, 980 
P.2d 55; In re. Adjustments to Franchise Fees Required 
by Electric Utility Industry Restructuring Act of 1999, 
2000-NMSC-035, 129 N.M. 78, 14 P.3d 525. 

Mandamus appropriate on issue of proper way 
to conduct primary election. — Where petitioners, 
twenty-seven county clerks, and respondent, the New 
Mexico secretary of state, submitted a stipulated petition 
for an emergency writ to compel the secretary of state 
to mail absentee ballots directly to all registered voters 
in lieu of conducting in-person voting for the June 2020 
primary election, claiming that the primary election was 
scheduled amidst a global pandemic and national state- 
wide public health emergency, that in-person voting could 
not be conducted safely under those circumstances, and 
that the requested relief was necessary to protect the 
‘health of election workers, voters, and the general pub- 
lic, and where intervenors argued that the Election Code, 
§§ 1-1-1 to 1-26-6 NMSA 1978, does not allow elections 
to be conducted entirely by mail and that it would vio- 
late separation of powers principles for a non-legislative 
branch of government to implement an alternative elec- 
tion procedure, mandamus was appropriate because the 
case involved a fundamental constitutional question of 
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great public importance, involved a legal rather than a 
factual dispute, and required an expeditious resolution. 
State ex rel, Riddle v. Toulouse Oliver, 2021-NMSC-018, 

The New Mexico secretary of state had a nondis- 
cretionary duty to ensure that the 2020 primary 
election held during a pandemic was conducted 
in compliance with the Election Code and execu- 
tive and public health orders. — Where petitioners, 
twenty-seven county clerks, and respondent, the New 
Mexico secretary of state, submitted a stipulated petition 
for an emergency writ to compel the secretary of state 
to mail absentee ballots directly to all registered voters 
in lieu of conducting in-person voting for the June 2020 
primary election, claiming that the primary election was 
scheduled amidst a global pandemic and national state- 
wide public health emergency, that in-person voting could 
not be conducted safely under those circumstances, and 
that the requested relief was necessary to protect the 
health of election workers, voters, and the general pub- 
lic, and where intervenors argued that the Election Code, 
8§ 1-1-1 to 1-26-6 NMSA 1978, does not allow elections 
to be conducted entirely by mail and that it would vio- 
late separation of powers principles for a non-legislative 
branch of government to implement an alternative elec- 
tion procedure, the New Mexico supreme court denied 
petitioners' and respondent's. requested relief because 
the Election Code does not permit:the secretary of state 
to mail absentee ballots directly to voters without a prior 
request from the voter, but the supreme court issued its 
writ of mandamus to compel the secretary of state to mail 
absentee ballot applications to every eligible voter in New 
Mexico, because the secretary of state had an affirmative 
duty to conduct elections in full compliance with the Elec- 
tion Code, which requires that all statewide primary and 
general elections offer both in-person voting and absen- 
tee voting options, and an affirmative duty to comply with 
all pandemic-related executive and public health orders, 
which required the secretary of state to take all lawful 
steps to minimize the spread of COVID-19. As the chief 
election officer of the state, respondent had a duty to man- 
age the election in a manner that minimized the risk of 
spreading COVID-19 and in a manner that protected lives 
by helping voters stay home as much as possible, State ex 
rel, Riddle v. Toulouse Oliver, 2021-NMSC-018, 

Original proceeding in mandamus, — A manda- 
mus petition for an order precluding the governor from 
implementing compacts and revenue- “sharing agreements 
with Indian tribes which would permit gaming on Indian 
lands pursuant to the federal Indian Gaming Regula- 
tory Act was properly brought before the supreme court 
in an original proceeding. State ex rel. Clark v. Johnson, 
1995-NMSC-048, 120 N.M. 562, 904 P.2d 11. 

Jurisdiction given supreme court by this sec- 
tion is limited by Sections 44-2-4 and 44-2-5 NMSA 
1978. State ex rel. Sweeney v. Second Judicial Dist., 
1912-NMSC-033, 17 N.M. 282, 127 P. 23. 
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Judgment of district court in mandamus proceed- 
ings may be modified on appeal. Territory ex rel. Coler v. 
Board of County Comm'rs, 1907-NMSC-018, 14 N.M. 134, 


89 P. 252, aff'd, 215 U.S, 296, 30 S. Ct. 111, 54 L. Ed, 202° 


(1909). 
Law reviews. — For article, "Mandamus in New Mex- 
ico," see 4 N.M. L, Rey. 155 (1974).. 


MISCELLANEOUS CIVIL LAW MATTERS 


44-2-4 


For note, "Mandamus Proceedings Against Public Offi- 
cials: State of New Mexico ex rel. Bird v. Apodaca," see 9 
N.M.L. Rev. 195 (1978-79). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 52 Am. 
Jur, 2d Mandamus §§ 12 to 15, 21 to 26, 432, 433. 

Discretion of appellate court. to refuse exercise of its 
original jurisdiction to issue. writs, of mandamus, 165 
A.L.R. 1481. 

55 C.J.S. Mandamus §§ 240, 272 to 274. 


44-2-4, [Purpose of writ; judicial discretion not controlled.] 


It may be issued to any inferior tribunal, corporation, board or person, to compel the perfor- 
mance of an act which the law specially enjoins as a duty resulting from an office, trust or station; 
but though it may require an inferior tribunal to exercise its judgment, or proceed to the discharge 
of any of its functions, it cannot control judicial discretion. 


fnievory! Laws 1884, ch. 1, § 38; C.L. 1884, § 1993; 
C.L: 1897, §'2761; Code 1915, § 3413; C.S. 1929, § 86- 
108; 1941 Comp., § 26-104; 1953 Comp., § 22-12-4., 

Cross references. — For the court's issuance of the 
writ while in vacation, see 44-2-2 NMSA 1978, 

For the supreme court's jurisdiction and authority with 
respect to the writ of mandamus, see N.M. Const., art. VI, 
§ 3 and notes thereto. 

For appeal of refused voter registration, see 1-4-21 
NMSA 1978. 

For mandamus to compel canvass by county’ canvassing 
board, see 1-13-12 NMSA 1978. 

For the use of the writ to compel recounts or rechecks of 
election results, see 1-14-21 NMSA 1978. 

For use of writ to compel secretary of state if examine 
referendum, see 1-17-38 NMSA 1978. 

For right of bond holders to compel tax deve for court- 
house, jail or bridge bonds, see 4-49-21 NMSA 1978. 

For use of writ to compel compliance with the Subdivi- 
sion Act, see 47-6-26 NMSA 1978. °° 

For the right of an employee to use writ to compel the 
director of the environmental improvement division to ini- 
tiate emergency procedures pursuant to the Occupational 
Health and Safety Act, see 50-9-14 NMSA 1978. 

For mandamus not being permitted to prevent a find- 
ing suspending or revoking a liquor license, see 60-6C-6 
NMSA 1978. 

For use of writ by and against public service commis- 
sion, see 62-12-1,62-12-2 NMSA 1978, 

For conservancy districts enforcing regulations by use 
of writ, see 73-14-43, '73-17-9 NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION, 
Il. PURPOSE OF SECTION. 
A. IN GENERAL. 
B. JUDICIAL ACTS. 
C. ACTS BY PUBLIC OFFICIALS. 
II. TYPE OF DUTY. 


A. MINISTERIAL, 
B. DISCRETIONARY. | 


I, GENERAL CONSIDERATION. 


Mandamus involving a suit pending in another 
court. — A district court is not uniformly required, to 
deny a petition for mandamus out of deference to a suit 
that is pending before another district court. Rather, the 
district court, in exercising its discretion, should take into 
account the.similarities of parties and issues and consider 
whether the district court first having jurisdiction over 
the matter is properly situated to settle the whole con- 
troversy and address the rights of the respective parties. 
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Fastbucks of Roswell, N.M., LLC v. King, 20138-NMCA-008, 
294 P.3d 1287. 

Where the attorney general filed suit against defendants 
in the first district court alleging that defendants’ lending 
practices and consumer loans were unconscionable under 
common law and the Unfair Practices Act, Section 57-12-1 
NMSA 1978 et seq.; defendants filed ‘a petition for writ 
of mandamus against the attorney general in the fifth 
district court to prohibit the attorney general from pur- 
suing the first district court lawsuit on the grounds that 
defendants’ loans complied with the Small Loan Act, Sec- 
tions 58-15-1 NMSA 1978 et seq., and that the attorney 
general was acting beyond the attorney general's statu- 
tory and constitutional power in bringing the first district 
court lawsuit; the fifth district court had jurisdiction to 
consider the mandamus petition and venue was proper in 
the fifth district court; defendants had the opportunity to 
raise the arguments raised in the mandamus petition in 
their defense to the first district court lawsuit; and the 
fifth district court dismissed the mandamus petition on 
the grounds that the writ of mandamus would intrude 
on the first district court's jurisdiction and that the first 
district court provided an adequate forum for defendants 
to raise their challenges to the attorney general's powers, 
the fifth district court did not abuse its discretion in de- 
nying the petition for mandamus. Fastbucks of Roswell, 
N.M., LLC v. King, 20138-NMCA-008, 294 P.3d 1287, 

Writ enforces only clear legal rights. — It is a well- 
established doctrine in the law relating to mandamus that 
only clear legal rights are subject to enforcement by the 
writ. Schreiber v, Baca, 1954-NMSC-110, 58 N.M. 766, 276 
P.2d 902. 

Act beyond. power or dependent, on nonparty' 8 
will not required. — The writ of mandamus. will not re- 
quire the performance of an act beyond the power of the 
respondent or dependent upon the will of a third person 
not a party to the suit. Territory ex rel. Lester v. Suddith, 
1910-NMSC-068, 15 N.M. 728, 110.P. 1038. 

Not issued when no reason to suppose noncompli- 
ance with order. — Where the warden who was sought 
to be compelled by writ had not appealed and there was no 
claim that he was not bound by the trial court's decision, 
the supreme court had no reason to suppose that he would 
not comply with it, and declined to assume he would not, 
and thus, defendant had suffered no prejudice by the trial 
court's denial of the writ, nor was prejudice to him pres- 
ently threatened, Apodaca v. Rodriguez, 1972-NMSC-067, 
84 N.M, 388, 503 P.2d 318. 

Will issue if governor exceeds constitutional au- 
thority. —- The exercise of the veto power requires judg- 
ment, and discretion on the part. of the governor and he 
cannot. be compelled by the legislature or by this court. to 
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exercise this power or to exercise it in a particular manner. 
However, the manner in which the governor exercises the 
power is not beyond judicial review or judicial control. When 
the manner in which it is exercised is beyond the governor's 
constitutional authority, mandamus is a proper proceeding 
in which to question not only the constitutionality of legisla- 
tive enactments, but also the constitutionality of vetoes or 
attempted vetoes by the governor. State ex rel. Sego v. Kirk- 
patrick, 1974-NMSC-059, 86 N.M. 359, 524 P.2d 975. 

When administrative board exceeds its juris- 
diction. — Generally mandamus will not lie to control 
the discretion of an administrative board. But an excep- 
tion to the general rule is recognized where the admin- 
istrative board has acted unlawfully or wholly outside 
its jurisdiction or authority, or where it had abused its 
discretion. Sanderson v. N.M. State Racing Comm'n, 
1969-NMSC-031, 80 N.M. 200, 453 P.2d 370. 

Denomination of pleading irrelevant since alle- 
gations and relief determine nature. — It matters 
not what the pleading initiating the proceeding may be 
denominated. If in truth it discloses by its allegations 
and the relief sought that it is an action in mandamus, it 
will be so treated. Laumbach v. Board of Cnty. Comm'rs, 
1955-NMSC-096, 60 N.M. 226, 290 P.2d 1067. 

If prohibition does not lie on facts then neither 
does mandamus. — Relator sought by writ of prohibi- 
tion to restrain the district judge from granting a new 
trial in a workmen's compensation action on grounds of 
lack of jurisdiction under the act, and a motion to dismiss 
was sustained, under the same facts where prohibition 
will not lie, mandamus will not lie. State ex rel. Gallegos v. 
MacPherson, 1957-NMSC-068, 63 N.M. 133, 314 P.2d 891. 

If no jurisdictional question or injustice then 
writ not issued. — Where there was no jurisdictional 
question presented nor any showing that grave injustice 
would result if the case proceeded to trial, the matter was 
not one calling for the writ; and as the alternative writ of 
prohibition had been improvidently issued, it was thereby 
discharged. Baca v. Burks, 1970-NMSC-055, 81 N.M. 376, 
467 P.2d 392. 

Pro se petitions. — Pro se petitions are regarded with 
a tolerant eye. Courts will consider a petition if the es- 
sential elements prerequisite to the granting of the relief 
sought can be found or reasonably inferred. Martinez v. 
State, 1990-NMCA-033, 110 N.M. 357, 796 P.2d 250. 


II]. PURPOSE OF SECTION. 
A. IN GENERAL. 


Mandamus is a summary and specific remedy to 
enforce performance of a duty incident to an existing 


MANDAMUS 


right, in cases in which, without such appropriate redress, ~ 


serious injustice would occur. It is a recognized process to 
maintain the prima facie title to an office, and it is not 
within its purview to determine the legality of such claim. 
Conklin v, Cunningham, 1894-NMSC-005, 7 N.M. 445, 38 
P. 170. 

For mandamus to lie there must be clear legal 
right sought to be enforced, and where college professor's 
claimed tenure was not as a result of a positive provision 
of law, no such clear legal right existed. Lease v. Board of 
Regents, 1972-NMSC-042, 83 N.M. 781, 498 P.2d 310. 

Purpose of mandamus is to compel performance 
of ministerial duty which one charged with its perfor- 
mance has refused to perform. State ex rel. Reynolds v. 
Board of Cnty. Comm'rs, 1962-NMSC-030, 71 N.M. 194, 
376 P.2d 976. 

Rights may not be adjudicated between parties 
by mandamus. — It is only a method of enforcing an 
existing right. State ex rel: State Hwy. Comm'n v. Quesen- 
berry, 1963-NMSC-1138, 72 N.M. 291, 383 P.2d 255. 

Writ only lies where duty clear and indisput- 
able. — Mandamus lies to compel the performance of a 
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statutory duty only when it is'clear and indisputable. Re- 
gents of Agric. Coll. v. Vaughn, 1904-NMSC-023, 12 N.M. 
333, 78 P. 51. 

Mandamus lies at request of person beneficially 
interested to compel the performance of an affirma- 
tive act by another where the duty to perform the act is 
clearly enjoined by law and where there is no other plain, 
speedy and adequate remedy in the ordinary course of 
law. El Dorado at Santa Fe, Inc. v. Board of Cnty. Comm'rs, 
1976-NMSC-029, 89 N.M. 313, 551 P.2d 1360. 

Writ may be used to question constitutionality. 
— Mandamus may not be used to control judicial discre- 
tion, but in the proper case, mandamus may be used to 
question the constitutionality of a state statute. Montoya 
v. Blackhurst, 1972-NMSC-058, 84 N.M. 91, 500 P.2d 176. 

Mandamus affords proper remedy against ex offi- 
cial by de facto officer having prima facie right to obtain 
possession of the books, papers and other property of the 
office, and a pretended retention of the office by the late 
occupant will not justify him in withholding such prop- 
erty, with a view to compel resort to information in the 
nature of quo warranto by a party possessing the prima 
facie title. Conklin v. Cunningham, 1894-NMSC-005, 7 
N.M. 445, 38 P. 170. 

Mandamus affords proper remedy to compel pub- 
lic body to act. — When any inferior tribunal, corpora- 
tion, board, or person fails to perform its duties, the af- 
fected parties may apply to the district court for a writ 
of mandamus to compel the public body to discharge 
any of its functions. City of Albuquerque v. AFSCME, 
2015-NMCA-023. 

Where labor management relations board, for eighteen 
months, was not functioning to resolve employee com- 
plaints because the board was missing one of its required 
three members, writ of mandamus was a remedy avail- 
able to compel the board to discharge its duties. City of 
Albuquerque v. AFSCME, 2015-NMCA-023. 

One who has prima facie title to office may compel 
delivery to himself of the property and paraphernalia of 
the office by mandamus; the question of actual or ultimate 
title to the office must be reserved for another proceed- 
ing. Eldodt v. Territory ex rel. Vaughn, 1900-NMSC-015, 
10 N.M. 141, 61 P. 105. 


B. JUDICIAL ACTS, 


Mandamus is proper remedy to compel district 
court to take action or perform duties as required 
by legislative enactments. State ex rel. Maloney v. Neal, 
1969-NMSC-095, 80 N.M. 460, 457 P.2d 708. 

Prohibatory mandamus. — Mandamus is a proper 
remedy by which to prohibit a public official from act- 
ing unlawfully or unconstitutionally. State ex rel. Clark 
v. Johnson, 1995-NMSC-048, 120 N.M. 562, 904 P.2d 11; 
State ex rel. Taylor v. Johnson, 1998-NMSC-015, 125 N.M. 
343, 961 P.2d 768. 

Simple ministerial task of setting case down 
for jury trial is an act which may be compelled by 
writ of mandamus. State ex rel. Cardenas v. Swope, 
1954-NMSC-028, 58 N.M. 296, 270 P.2d 708. 

Remedy for erroneous refusal of appeal or super- 
sedeas is mandamus and not by writ of error. Albright 
v. Territory ex rel. Sandoval, 1905-NMSC-010, 13 N.M. 
64, 79 P. 719, appeal dismissed, 200 US. 9, 26 S. Ct. 210, 
50 L. Ed. 346 (1906); Gutierrez v. Territory ex rel. Curran, 
1905-NMSC-005, 13 N.M. 30, 79 P. 299, appeal dismissed, 
202 US. 614, 26 S. Ct. 766, 50 L, Ed. 1171 (1906). 

Writ lies to compel fixing amount of supersedeas 
bond. — Mandamus will be granted to command the trial 
court to fix the amount of the supersedeas bond, where 
an order and judgment granting a mandatory injunction 
have been appealed. State ex rel. Martinez v. Holloman, 
1918-NMSC-138, 25 N.M. 117, 177 P. 741. 
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C. ACTS BY PUBLIC OFFICIALS. 


Mandamus is proper remedy to compel perfor- 
mance of official act by a public officer. City of Santa 
Rosa v. Jaramillo, 1973- NMSC- 119, 85 N.M. 747,517 P.2d 
69. 

Governor's duty under primary election law to 
issue proclamation was mandatory and mandamus 
was properly granted to compel the governor to specify in 
his proclamation the boundaries of the district making up 
the office of county commissioner and terms of that office. 
State ex rel. Robinson v. King, 1974-NMSC-028, 86 N.M. 
231, 522 P.2d 83. 

Writ lies to contest failure to certify nominees. 
— Mandamus is a proper action to contest the validity. of 
the secretary of state's action in failing to certify a party's 
nominees. State ex rel. Chavez v. Evans, 1968-NMSC-167, 
79 N.M. 578, 446 P.2d 445. . 

Mandamus compelling payment serves function 
of writ of execution. — Mandamus is one of the rem- 
edies and often the only one available to compel a gov- 
ernmental body to pay a money judgment. Mandamus 
issued to enforce payment of a money judgment against 
a governmental agency is only ancillary to and in aid of 
the judgment, and serves the same purpose as a writ of 
execution. State ex rel, State Hwy, Comm'n v. Quesenberry, 
1963-NMSC-1138, 72 N.M. 291, 383 P.2d 255. 

Writ lies where board has duty and mistakes its 
power. — Where appeal has been taken from the grant- 
ing of an alternative writ of mandamus, and the answer 
shows that the respondent had failed to perform a clear 
legal duty, and was mistaken as to its power, and that. it 
erroneously alleged that relator had other legal remedy, 
this court will not interfere, and a peremptory writ will 
issue. State ex rel. Thompson v. Beall, 1932-NMSC-082, 37 
N.M. 72, 18 P.2d 249, 

Another's license not revoked for commercial ad- 
vantages. — Commercial advantages, which 'the holder 
of a retail liquor license might gain by elimination of com- 
petition of another holder of a license, were too illusive 
and uncertain to entitle it to maintain mandamus pro- 
ceedings, as a person enforcing special interest or private 
right, to compel revocation of the license of another. Ru- 
idoso State Bank v. Brumlow, 1970-NMSC-042, 81 N.M. 
379, 467 P.2d 395, overruled on other grounds by De Var- 
gas Sav. & Loan Ass'n v. Campbell, 1975-NMSC-026, 87 
N.M. 469, 535 P.2d 1320. 

Mandamus lies to compel board of county com- 
missioners to perform a duty required by statute. Cod- 
lin v. Kohlhousen, 1899-NMSC-008, 9 N.M. 565, 58 P. 499, 
appeal dismissed, 181 U.S, 151, 21'S. Ct. 584, 45 L. Ed. 
793 (1901). 

To compel canvass of votes. — A board of canvass- 
ers may be compelled by mandamus to canvass votes, 
and to direct how they shall be returned and in whose 
favor an election certificate shall be issued. In re Sloan, 
1891-NMSC-011, 5 N.M. 690, 25 P. 930; Territory ex ‘rel. 
Lewis v. Board of County Comm'rs, 1888-NMSC-015, 5 
N.M. 1, 16 P. 855. 

To compel tax levy. — A writ of mandamus is prop- 
erly directed to the mayor and city council to compel 
a tax levy. Territory ex rel. Parker ‘v. Mayor of Socorro, 
1904-NMSC-012, 12 N.M. 177, 76 P. 283. 

Writ remedy to teacher for refusal to rehire, — A 
teacher's remedy for refusal of the local school board to 
give her a hearing and a statement of reasons for its re- 
fusal to rehire her was to pursue mandamus: The jurisdic- 
tion of the state board is limited to review of decisions of 
the local school board made after an informal hearing, and 
the jurisdiction of the court of appeals is limited to review 
of decisions of the state board. Bertrand v. N.M. State Bd. 
of Educ,, 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, 
cert. denied, 89 N.M. 5, 546 P.2d 70 (1976). Pea 


MISCELLANEOUS CIVIL LAW MATTERS 


196 


44-2-4 


To compel grievance proceeding under city merit 
system. — City may be compelled to hold a grievance 
proceeding under a city merit system, where there was 
evidence that’ the city officials had failed in their duty to 
provide a required remedy, and, the alternative, a suit in 
contract, would not have been plain, speedy, or adequate. 
Lovato v. City of Albuquerque, 1987-NMSC-086, 106.N.M. 
287,742 P.2d 499, . 

Writ cannot make collateral attack on judgment. 
— Where judgments have been rendered against a county 
on certain of its bonds, attack may not be made on their 
validity by mandamus to compe! payment. Territory ex rel. 
Coler v. Board of County Comm'rs, 1907-NMSC-018, 14 
N.M. 134, 89 P. 252, aff'd, 215 U.S, 296,30 S.Ct. 111, 54 L, 
Ed. 202 (1909). 


II. TYPE OF DUTY, 
A. MINISTERIAL. 


Writ does not lie unless specially enjoined upon 
warden. — Plaintiff could not prevail in petition for writ 
of mandamus where the act sought to be compelled was 
not one specially enjoined by law upon the warden. Apo- 
daca v. Rodriguez, 1972-NMSC-067, 84 N.M. 338, 508 P.2d 
318. 

Act to be compelled by mandamus must be minis- 
terial, that is, an act or thing which the public official is 
required to perform by direction of law upon a given state 
of facts being shown to exist, regardless of his own opinion 
as tothe propriety or impropriety of doing the act in the 
particular case. El Dorado at Santa Fe, Inc. v. Board of 
Cnty. Comm'rs, 1976-NMSC-029, 89 N.M. 313, 551 P.2d 
1360. 

A ministerial act, as applied toa public officer, 
is an act or thing which he is required to perform by di- 
rection of law upon a given state of facts being shown 
to. exist, regardless of his own opinion as tothe propri- 
ety or impropriety of doing the act in the particular case. 
Sender v. Montoya, 1963-NMSC-220, 73.N.M. 287, 387 
P.2d 860; State ex rel. Reynolds v. Board of Cnty. Comm'rs, 
1962-NMSC-030, 71 N.M. 194, 376 P.2d 976. 

Writ lies to compel acts committed to official's 
discretion. — Acts and the duties under them are no 
less ministerial because the public official, upon whom 
the duty is enjoined, may have to satisfy himself as. to 
the existence of facts necessary to require his action. 
Where he refuses to act after such a determination is 
made, mandamus is the proper remedy, and where he 
refuses or delays, mandamus will issue to compel acts 
committed to his.discretion if the law requires him to 
act one way or another, El Dorado at Santa Fe, Inc, v 
Board of Cnty, Comm'rs, 1976-NMSC-029, 89 N.M. 318, 
551 P.2d 1360. 

To compel particular act upon shown facts. — 
While mandamus will not Jie to correct or, control the 
judgment or discretion of a public officer in matters com- 
mitted to his care in the ordinary discharge of his duties, 
it-will lie to compel the performance of mere ministerial 
acts or duties imposed by law upon a public officer to do a 
particular act or thing upon the existence of certain facts 
or conditions being shown, even though the officer be re- 
quired to exercise judgment before acting. State ex rel. 
Reynolds v. Board of Cnty. Comm'rs, 1962-NMSC-080, 71 
N.M..194, 376 P.2d. 976. .. 

Mandamus lies to compel judicial officer or ante 
to perform an act or duty which is ministerial and does 
not include the exercise of discretion. Likewise, it will lie 
to require a court to perform its judicial duties, but not to 
do so in-any particular way. State ex rel. Maloney v. Neal; 
1969-NMSC-099, 80 N.M. 460, 457 P.2d 708. 

Discharge hearings under the School Personnel 
Act.are mandatory unless prejudicial. — Where pe- 
titioner filed a request for a.discharge hearing, pursuant 
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to 22-10A-27(B) NMSA 1978, two days after the five-day 
time limit had passed after receiving notice of the Santa 
Fe Public schools' intent to discharge him from his teach- 
ing and coaching positions, mandamus was proper where 
respondent had a duty to hold a discharge hearing, where 
respondent had not been prejudiced by the late request 
for hearing, and where petitioner had no other adequate, 
speedy remedy at law.’Nat'l Educ. Ass'n of N.M, v. Santa 
Fe Pub. Sch., 2016-NMCA-009. 

County commissioners' duties as to subdivisions 
formerly only ministerial. — Before the passage of the 
1973 New Mexico Subdivision Act (47-5-9, 47-6-1 to 47- 
6-29 NMSA 1978), a board of county commissioners had 
nothing to do but)the ministerial act of endorsing its ap- 
proval on plats which complied with all statutory require- 
ments for ruralsubdivisions,'and mandamus was a proper 
remedy when it refused to do so. El Dorado at Santa Fe, 
Ine. v. Board of Cnty. Comm' ra, LO TEN ARCs 029, 89 N.M. 
318, 551 P.2d 1860. 


B, DISCRETIONARY. 


Mandamus will not direct performance of partic: 
ular act from among two or more allowed alternatives. 
El Dorado at Santa Fe, Inc, v. Board of Cnty. Comm! rs, 
1976-NMSC-029, 89 N.M. 3138, 551 P.2d 1360. ' 

Discretion in performing an act arises when it may 
be performed in one of two or more ways, either of which 
would be lawful, and where it is left to the will or judg- 
ment of the performer to determine in which way it should 
be performed, but when a positive duty is enjoined and 
there is but one way in which it can be performed lawfully, 
then there is no discretion, State ex rel. Reynolds v, Board 
of Cnty, Comm'rs, 1962-NMSC- 080, 71 N.M. 194, 376 P.2d 
976. 

Where discretion is as to GiiateiiC8 of facts enti- 
tling relator to the thing demanded, if facts are clearly 
proved or admitted; mandamus will lie to compel action 
according to law, for in such case the act to be done be- 
comes purely ministerial and the duty to perform is abso- 
lute, City of Santa Rosa v. Jaramillo, 1078" NMSO-119, 85 
N.M. 747, 517 P.2d 69. ~ 

Writ lies to compel act even if axoreisiay judg- 
ment required. — While mandamus will not lie to correct 
or control the judgment or discretion of a public officer in 
matters committed to his care in the ordinary discharge of 
his duties, it is nevertheless well established that manda- 
mus will lie to compel the performance of mere ministe- 
rial acts or duties imposed by law upon a public officer to 
do a particular act or thing upon the existence of certain 
facts or conditions’ ‘being shown, even though the officer 
_ be required to exercise judgment before acting. Sender v. 
Montoya, 1963-NMSC-220, 73 N.M. 287, 887 P.2d 860. 

Mandamus is-not available to control judicial dis- 
cretion unless there is a clear abuse of that discretion, 
or unless such action would prevent the doing of useless 
things. State ex rel. Peters v. McIntosh, 1969-NMSC-103, 
80 N.M. 496, 458 P.2d 222. © 

Mandamus not available to limit prosecutorial 
discretion. — Although a prosecutor is required to pres- 
ent direct exculpatory evidence to the grand jury, he is 
invested with wide discretion as to the selection and pre- 
sentation of evidence. Mandamus will not lie where the ef- 
fect of its issuance would be to improperly limit the scope 
of thé’state's prosecutorial discretion. Kerpan v, Sandoval 
Cnty. Dist. Att'ys ONpen, 1988- NMCA-007, 106 N.M. 764, 
750 P.2d 464. © 

Where officials Have discretion, no clear legal 
duty exists. — Mandamus is a remedy forthe violation 
of a clear legal duty, and where no such legal duty is re- 
quired, as where village officials may exercise'discretion, 
it follows that it would be improvident to issue the writ. 
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State ex rel. Sun Co. v. Vigil, 1965-NMSC-012, 74 N.M. 
766, 398 P.2d 987. 

No basis for writ if official has discretion. — Under 
former Section 42-1-23 NMSA 1978, if the state highway 
commission (now state transportation commission) has a 
clear legal duty to sell to the property owner, the writ of 
mandamus may compel the discharge of ‘the duty, but if 
there is discretion to sell, rather than’a clear legal duty 
to do so, there is no basis for the writ. State ex rel. State 
Hwy, Comm'n v. Clark, 1968-NMSC-057, 79.N.M. 29, 489 
P.2d 547. 

Mandamus is appropriate only when that duty is 
clear and indisputable. — Mandamus lies to compel 
the performance of an affirmative act by another where 
the duty to perform the act is clearly enjoined by law 
and where there is no other plain, speedy and adequate 
remedy in the ordinary course of law; mandamus does 
not apply to compel an executive officer acting within 
his or her discretion. State ex rel. Stapleton v. Skandera, 
2015-NMCA-044; 

Where the secretary of the public education department 
implemented new regulations governing the evaluation of 
teachers in public schools, and where 22-10A-19 NMSA 
1978 requires the public education department to adopt 
criteria and minimum highly objective uniform. state- 
wide standards of evaluation for the annual performance 
evaluation of licensed school employees, the secretary was 
acting within her statutory authority and exercising her 
discretion under the statute as long as the teacher evalua- 
tion program was objective and uniform; the district court 
did not.err in denying the petition for a writ of mandamus. 
State ex rel, Stapleton v. Skandera, 2015-NMCA-044. 

Law reviews. — For comment, "Civil Procedure - Dis- 
missal and Nonsuit - Mandamus," see 4 Nat. Resources J. 
413 (1964). 

For article, "Mandamus insNew Mexico," see 4 N.M.L. 
Rev. 155 (1974), 

For note,''Mandamus Proceedings Against Public Offi- 
cials; State of New Mexico. ex rel. Bird v: Apodaca," see 9 
N.M.L. Rev. 195 (1978-79), 

For article, "Habeas. Corpus in New Mexico," see 11 
N.M.L, Rey. 291 (1981), 

- Am. Jur, 2d, A.L.R. and C.J.S. references, — 52 Am. 
Jur. 2d Mandamus §§ 4, 63 to 93. 

Mandamus to compel construction or repair of Besibo} 
buildings, 1 A.L.R. 1559. 

Election of remedies as between mandamus and an ac- 
tion for damages, 1 A.L.R. 1698. 

Mandamus to compel court to assume or exercise juris- 
diction where it has erroneously dismissed the cause or 
refused to proceed on the ground of supposed lack of juris- 
diction, 4.A,L.R. 582, 82 A.L.R. 1163. 

Mandamus .to compel a court to take jurisdiction of 
cause that it has erroneously dismissed for supposed in- 
sufficiency or lack of service of process, 4.A.L.R. 610. 

» Inadequacy of remedy by appeal or writ of error as af- 
fecting right to mandamus to inferior court, 4 A.L.R. 632. 

Mandamus to compel a court to reinstate or proceed 
with the hearing of an appeal that it has eoxnednbe: dis- 
missed, 4 A.L.R. 655. 

Salary of public officer or emphogad; mipdaichis to com- 
pel payment of, 5 A.L.R. 572: 

Mandamus as proper remedy to compel payment of sol- 
dier's bounty, 13 A.L.R. 604, 35 A.L.R. 791, 22 A.L.R.2d 
1134, 

Mandamus to compel performance of duties after resig- 
nation of officer, 19 A.L.R. 48... 

Officer's liability to penalty, fine or imprisonment as ag, 
fecting right to mandamus to.enforce performance of pub- 
lic duty by him, 19 A.L.R. 1382. 

Partner's right to maintain mandamus against copart- 
ners, 21 A.L.R. 129. 
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Mandamus to enforce stockholders' right to inspect 
books and records, 22 A.L.R. 48, 43 A.L.R. 786, 59 A.L.R. 
1373, 80 A.L.R. 1517, 174. A.L.R. 291, 15 A.L.R.2d 11. 

Unfitness as affecting right to restoration by manda- 
mus to office from which one has been illegally removed, 
36 A.L.R. 508. 

Action or suit as abating mandamus proceeding or vice 
versa, 37 A.L.R. 1482. 

Mandamus to compel enrollment or restoration of pupil 
in state school or university, 39 A.L.R. 1019. 

Mandamus to compel court or judge to require witness 
to testify, 41 A.L.R. 436. 

Mandamus against municipality to compel improve- 
ment or repair of street or highway, 46 A.L.R. 257. 

Mandamus to compel legislature to make apportion- 
ment of representatives or election districts, 46 A.L.R. 
964. 

Mandamus as remedy for interference with right-of- 
way, 47 A.L.R. 557. 

Mandamus to compel institution of proceedings to oust 
public officer, 51 A.L.R. 561. 

Mandamus as a remedy for exclusion of eligible class or 
classes of persons from jury list, 52 A.L.R. 928. . 

Remedy by mandamus of creditor against officer who 
fails to levy under execution, 57 A.L.R. 836. 

Mandamus to compe! collection of taxes, 58 A.L.R. 117. 

Mandamus as remedy delay in bringing accused to trial 
or to retrial after reversal, 58 A.L.R. 1510. 

Enforceability of right to inspect public records by man- 
damus, 60 A.L.R. 1356, 169 A.L.R. 653. 

Failure properly to index conveyance or mortgage of re- 
alty as affecting constructive notice, 63 A.L.R. 1057. 

Mandamus to compel general course of conduct or per- 
formance of continuing duty or series of acts, 64 A.L.R. 
975, 

‘Mandamus to prevent records clerk from continuing to 
permit use of his office by abstract company, 80 A.L.R. 784. 
Mandamus to compel consideration, acceptance or re- 
jection of bids for public contract, 80 A.L.R. 1382. 
Mandamus to compel appropriation for payment of sal- 
ary of public officer or employee, 81 A.L.R. 1253. 
Mandamus to compel consideration, allowance or pay- 
ment of claim under workmen's compensation acts, 82 
A.L.R, 1073. 

Mandamus to compel court to assume jurisdiction 
where it has erroneously refused to proceed on ground of 
lack of jurisdiction, 82 A.L.R.1163. | 

Mandamus as proper remedy to compel service by pub- 
lic utility, 83 A.L.R. 947. 

Mandamus to compel service by deere or telegraph 
company, 83 A.L.R. 950. 

Mandamus to put one in possession af office, title to 
which is in dispute, 84 A.L.R. 1114, 136 A.L.R. 1340. 

Right of several having interests to join as relators in 
mandamus proceedings, 87 A.L.R. 528, 

Right to mandamus to. compel full payment of claim 
when fund out of which obligation is payable is insuffi- 
cient to pay all obligations of equal dignity, 90 A.L.R. 717, 
171 A.L.R. 1033. 

Mandamus to compel official to approve bond proffered 
in legal proceedings, 92 A.L.R. 1211. 

Mandamus as a proper remedy for return of a tax ille- 
gally or erroneously exacted, 93 A.L.R. 585. 

Mandamus to compel delivery of papers and records to 
corporation, 93 A.L.R, 1061. 

Mandamus to enforce payment of special assessment 
against public property, 95 A.L.R. 700, 150 A.L.R. 1394. 

Mandamus to restore license as proper-remedy where 
professional license has been wrongfully revoked, 95 
A,L.R. 1424, 

Mandamus as remedy for purging of registration list, 
96 A.L.R. 1050. 
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Mandamus to compel payment of state, county, munici- 
pal or quasi-municipal corporation warrant, 98 A.L.R. 442. 

Mandamus by creditor of corporation to reach fund or 
securities deposited with state official as security for cor- 
porate obligations, 101 A.L.R. 500. 

Change of incumbent of office or of personnel of board 
or other official body as affecting mandamus proceeding 
previously commenced, 102 :A.L.R. 943. 

Mandamus to compel performance of public or ministe- 
rial duty, 105 A.L.R..1124. 

Determination of canvassing board: or election official 
as regards counting or exclusion of ballots as subject of 
review by mandamus, 107 A.L.R. 618. 

Right of holder of license from public to question pro- 
priety of issuing license to other persons, 109 A.L.R. 1259, 

Court's control over mandamus as means of avoiding 
enforcement of strict legal right, to detriment of the pub- 
lic, 113 A.L.R..209. - 

Mandamus as taxpayer's remedy) in respect of valuation 
of property for taxation, 131 A.L.R. 360. 

Mandamus to compel action regarding free transporta- 
tion of school pupils, 118 A.L.R. 818, 146 A.L.R. 625. 

Mandamus to members or officer of legislature, 136 
A.L.R. 667. 

Mandamus against unincorporated association or its of- 
ficers, 187 A.L.R. 311. 

Mandamus to compel reinstatement of suspended | or ex- 
pelled members of labor union, 141 A,L.R. 617. 

Right to go behind money judgment against, public body 
in mandamus proceeding to enforce it, 155 A.L.R. 464. 

Mandamus as subject to statute of limitations, 155 
A.L.R. 1144, 

Remedies for exclusion of eligible class of persons from 
jury list in civil case, 166 A.L.R. 1422. 

Private rights and remedies to enforce right based on 
civil rights statute, 171 A.L.R, 920, 

Legislature's express denial of right of eupealy as affect- 
ing right to review on, the merits by certiorari or manda- 
mus, 174A.L,R. 194. 

Default as condition of. right to. compel governmental 
body to pay, or make provision for payment of, its obliga- 
tions, 175 A,L.R. 648. 

Corporation as necessary or proper ste defendant in 
proceedings to determine validity of election or appoint- 
ment of corporate director or officer, 21 A.L.R.2d 1048. 

Remedy for refusal .of corporation or its agent to regis- 
ter or effectuate transfer of stock, 22 A.L.R.2d 12. 

Mandamus to compel judge or other officer to grant ac- 
cused bail or to accept proffered sureties, 23 A.L,R.2d 803. 

Compelling municipal officials to enforce zoning-regula- 
tions, 35. A.L.R.2d 11385. 

Remedy by appeal or writ of error as affecting manda- 
mus to enforce right to jury trial, 41 A.L.R.2d 780. 

Mandamus as remedy to compel assertedly disqualified 
judge to recuse self or to certify his disqualification, 45 
A.L.R.2d 937, 56 A.L.R. Fed. 494. 

Venue of actions or proceedings against public officers; 
48 A.L.R.2d 423. 

Compelling holding of. stockholders’ meetings, 48 
A.L.R.2d 615. 

Private person's right to institute mandamus to compel 
a magistrate or other appropriate official to issue a war- 
rant, or the like, for an arrest, 49 A.L.R.2d 1285. 

Availability of mandamus to review order of reference 
to master or auditor, 76 A.L.R.2d 1120, 

Remedy to review verdict at coroner's 3 inquest, 78 
A,L.R.2d 1218. 

Compelling admission to penenan in professional 
association or society, 89 A.L.R.2d 964.. 

Compelling ascertainment of compensation for property 
taken or for injuries inflicted under power of eminent do- 
main, 91 A.L.R.2d 991, 
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Remedy to review ruling on change of venue in civil 
case, 938 A,L.R.2d 802. 

Mandamus to. compel discovery ‘proceedings, 
A.L.R,2d 1229, 

Mandamus to compel disciplinary investigation or ac- 
tion against physician or attorney, 33 A.L.R.3d 1429, 

Mandamus to protect charitable or eleemosynary cor- 
poration against use or same or similar name by another 
corporation, 37 A.L.R.3d 277. 
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Mandamus, under 28 USCS § 1861, to obtain change in 
prison condition or release of federal prisoner, 114 A.L.R. 
Fed, 225. . 

55 C.J.S. Mandamus §§ 51 to 239. 

Attorney general opinions. 

Mandamus lies to compel official's performance. 
— It is the general rule that mandamus will lie to com- 
pel the performance by a public body or official of a clear, 
plain duty, 1961-62 Op. Att'y Gen. No. 61-37. 


4-2-5. [Adequate remedy at law; writ will not issue; who may obtain writ.] 


_ The writ shall not issue in any case where there is a plain, speedy and adequate remedy in the 
ordinary course of law. It shall issue on the information of the party beneficially interested. 


History: Laws 1884, ch. 1, § 39; C.L. 1884, § 1994; 
C.L. 1897, § 2762; Code 1915, § 3414; C.S, 1929, § 86- 
104; 1941 Comp., § 26-105; 1953 Comp., § 22-12-5. 


ANNOTATIONS 


I. . GENERAL CONSIDERATION. 
II. PLAIN AND ADEQUATE, 

Ill. SPEEDY. . 

IV. BENEFICIALLY INTERESTED. 


I. GENERAL CONSIDERATION. 


Mandamus can only be resorted to when other 
remedies fail. State ex rel. Sweeney v. Second Judicial. 
Dist. Court, 1912-NMSC-033, 17 N.M. 282, 127 P. 23. 

Municipality without right to appeal may en- 
force rights by mandamus, — When a municipality is 
not given a right to appeal and thus has no plain, speedy 
or adequate remedy at law to enforce its rights to protect 
the health, safety, welfare and morals of its residents, 
these rights may be enforced by mandamus. City of 
Santa Rosa v. Jaramillo, 1973-NMSC-119, 85 N.M. 747, 
517 P.2d 69. 

Where remedy at law exists writ will not lie. — 
As respondents had a plain, speedy and adequate remedy 
at law from the order denying their motion to quash the 
writs of garnishment, to wit, an appeal by trial de novo 
therefrom to the district court, mandamus did not lie to 
correct the claimed error by respondent, if in fact error 
was committed. Alfred v. Anderson, 1974-NMSC-036, 86 
N.M. 227, 522 P.2d 79. 

Writ lies if no remedy in ordinary course of law. 
— Refusal of state corporation commission (now public 
regulation commission) to draw a voucher for the salary 
of an employee of the commission entitles him to resort 
to the remedy of mandamus, as the ordinary course of 
law does not afford a plain, speedy and adequate remedy. 
State ex rel. Stephens v. SCC, 1918-NMSC-125, 25 N.M. 
32,176 P. 866. 

Writ may be maintained if plain ministerial duty 
required. — Where a teacher, by positive provision of 
law, has a fixed tenure of office, or can be removed only in 
a certain prescribed manner, and where consequently it is 
the plain ministerial duty to retain him, mandamus can 
be maintained, Mandamus is not an available remedy for 
enforcement of contract rights because there is another 
adequate remedy in the ordinary course.of the law, in the 
form of an action for damages. State ex rel. Sittler v. Board 
of Educ., 1913-NMSC-062, 18 N.M. 183, 135 P. 96. 

Writ can compel canvass of election returns. — 
Under this section, an information was properly filed as 
the basis of proceeding for writ of mandamus to compel 
board of county commissioners to canvass election re- 
turns. Territory ex rel. Lewis v. Board of Cnty. Comm'rs, 
1888-NMSC-015, 5 N.M. (Gild., E.W.S. ed.) 1, 16 P, 855. 
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Alternative writ and answer only pleadings con- 
sidered. — The only pleadings to be considered on a peti- 
tion for the writ are the alternative writ and the answer 
thereto. Schreiber v. Baca, 1954-NMSC-110, 58 N.M. 766, 
276 P.2d 902. 

The petition for the writ becomes functus officio 
when granted. Schreiber v. Baca, 1954-NMSC-110, 58 
N.M. 766, 276 P.2d 902. 


II. PLAIN AND ADEQUATE. 


Writ cannot lie where adequate law or appeal 
remedy exists. — Mandamus will not lie where there 
exists a plain, speedy and adequate remedy at law; nor 
will it lie where there is an adequate remedy by appeal. 
Montoya v. Blackhurst, 1972-NMSC-058, 84 N.M. 91, 500 
P.2d 176, 

Writ will not lie to enforce contract where ad- 
equate remedy exists. — Mandamus will not issue 
to enforce a contract, even though a legally enforceable 
contract exists, if there is an adequate remedy at law. 
Shepard v. Board of Educ., 1970- NMEC- 067, 81 N.M. 585, 
470 P.2d 306. 

Writ cannot lie until iiministtative remediea ex- 
hausted. — Mandamus is a proper:remedy only after a 
petitioner has exhausted his administrative remedies. 
Shepard v. Board of Educ., 1970-NMSC-067, 81 N.M. 585, 
470 P.2d 306. 

Inadequacy not absence determines propriety of 
writ. — It is the inadequacy, and not the mere absence, 
of all other legal remedies, and the danger of a failure of 
justice without it, that must usually determine the propri- 
ety of a writ of mandamus; and it is not excluded by other 
remedies, which are not adequate to secure the specific 
relief needed, nor by the existence of a specific remedy in 
equity. Conklin v. Cunningham, 1894-NMSC-005, 7 N.M. 
445, 38 P. 170. 

Writ where alternative remedy insufficient. 
— City may be compelled to hold a grievance proceed- 
ing under a city merit system, where there was evidence 
that the city officials had failed in their duty to provide a 
required remedy, and, the alternative, a suit in contract, 
would not have been plain, speedy, or adequate. Lovato v. 
City of Albuquerque, 1987-NMSC-086, 106 N.M. 287, 742 
P.2d 499. 

Writ lies where appeal cpacoas has proven inad- 
equate and has caused prejudice. — Where the di- 
rector of the labor relations division of the New Mexico 
department of workforce solutions (director) failed to 
comply with the Public Works Minimum Wage Act, §§ 13- 
4-10 to -17 NMSA 1978, which requires the director to 
set prevailing wage rates and prevailing fringe ben- 
efit rates according to applicable collective bargaining 
agreements for certain public works projects, mandamus 
was proper when the avenue for appeal provided for in 
the Public Works Minimum Wage Act was inadequate 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


44-2-5 


considering that, over. several years, several appeals 
taken from several department of workforce’ solutions 
regulatory actions failed to result in the setting of new 
rates in accordance with applicable collective bargain- 
ing agreements. N.M. Bldg. and Constr. Trades Council v, 
Dean, 2015-NMSC-023. 

‘Mandamus proper where disobarged wither 
made an untimely request for a discharge hearing. 
— Where petitioner filed a request for a discharge hear- 
ing, pursuant to 22-10A-27(B) NMSA 1978, two days after 
the five-day time limit had passed after receiving notice 
of the Santa Fe public schools' intent to discharge him 
from his teaching and coaching positions, mandamus was 
proper where respondent had a duty to hold a discharge 
hearing, where respondent had not been prejudiced by 
the late request for hearing, and where petitioner had no 
other adequate, speedy remedy at law. Nat'l Educ, Ass'n of 
N.M. v. Santa Fe Pub, Sch., 2016-NMCA-009. 

Declaratory judgment not intended as substi- 
tute for mandamus, — Declaratory judgment actions 
are not intended to provide a substitute for other avail- 
able actions, such as mandamus. A mandamus will not 
be denied on the ground that the plaintiff did not bring a 
declaratory judgment action. City of Albuquerque v. Ryon, 
1987-NMSC-121, 106 N,M. 600, 747 P.2d 246. 

Mandamus will not lie where adequate remedy by 
appeal, or writ of error exists, State ex rel. Sweeney v. Sec- 
ond Judicial Dist., 1912-NMSC-033, 17 N.M. 282, 127 P, 23. 

Mandamus was proper remedy to prohibit un- 
constitutional official action. — Where ‘petitioners, 
a class of public officers affected by the election deferral 
provisions of HB'407, passed by the 2019 legislature, filed 
‘petitions for writs of mandamus challenging the constitu- 
tionality of HB 407 to the extent it postponed the times 
of election and extended the constitutionally mandated 
terms of certain public offices, prohibitory mandamus was 
an appropriate means of addressing the constitutional 
claims because the electoral timing and term of office pro- 
visions of HB 407 presented issues of public importance 
which implicated citizens' fundamental right to vote. 
State ex rel. Sugg v. Toulouse Oliver, 2020-NMSC-002, 

Unconstitutional alteration to the terms of office. 
— Where petitioners, a class of public officers affected by 
the election deferral provisions of HB 407, passed: by the 
2019 legislature, filed petitions for writs of mandamus 
challenging the constitutionality of HB 407 to the extent 
it postponed the times of election and extended the con- 
stitutionally mandated terms of certain public offices, the 
New: Mexico supreme court issued writs of mandamus 
prohibiting the implementation of the affected provisions 
because they impermissibly alter the constitutionally pre- 
scribed terms of office of the petitioning groups: State ex 
rel. Sugg v. Toulouse Oliver, 2020-NMSC-002. 

Appeal must also be taken from administrative 
decisions. — Mandamus will not lie when the relator 
has failed to pursue a statutory right to appeal to district 
court from an administrative decision. Birdo v. Rodriguez, 
1972-NMSC-062, 84.N.M. 207, 501 P.2d 195. 

Erroneous sentence must also be appealed. — 
Where defendant received erroneous sentence upon con- 
viction of forgery, but failed to exercise right of appeal, 
mandamus would not lie to compel parole board to treat 
his sentence as if correct. State: Bd. of Parole v,: Lane, 
1957-NMSC-067, 63 N.M. 105, 314 P.2d 602. 

Cannot compel signing bill of exception after ap- 
peal's return date, — Mandamus will not lie to compel a 
district judge to sign and settle a bill of exceptions not ten- 
dered until after the return day of appeal. State ex rel. Divel- 
biss v. Raynolds, 19138-NMSC-028, 17 N.M, 662, 132 P, 249. 

Liquor license applicant's remedy after division's 
final decision was appeal. — Where a letter from divi- 
sion of liquor control:clearly shows that the application had 
been considered and in fact that the application cannot be 
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processed because the quota of one license to each 2000 
people has been more than filled in Rio Arriba county, there 
can be no doubt this amounted to a final decision on divi- 
sion's part to refuse the application. A decision is a deter- 
mination arrived at after consideration, an opinion formed, 
or a course of action decided upon. The applicant's remedy 
upon being advised of the decision was by appeal to the 
district court of Santa Fe County as expressly provided by 
former Section 46-5-16, 1953 Comp. It follows that the dis- 
trict court erred in entering its judgment ordering the issu- 
ance of a peremptory writ of mandamus, Armijo v. Armijo, 
1967-NMSC-102, 77. N.M. 742, 427 P.2d 258. 

Teacher's failure to follow statutory remedy 
negatived his right to proceed by mandamus. Sanchez 
v. Board of Educ., 1961-NMSC-081, 68 N.M. 440, 362 
P.2d 979. 

Adequate law remedy exists to redress public 
lands commissioner's acts. — Section 19-7-67 NMSA 
1978 provides an adequate remedy at law for anyone 
who is aggrieved by the action of the commissioner of 
public lands and therefore, mandamus does not lie to 
compel the duties alleged to be due. Andrews v, Walker, 
1955-NMSC-072, 60 N.M. 69, 287 P.2d 423, 

Writ lies to enforce provisions of judgment in 
condemnation proceeding. — Rule that mandamus 
will not issue to enforce contract rights "because there is 
another adequate remedy inthe ordinary course of law, 
in the form of an action for damages" was not applicable 
when property owner sought mandamus to enforce pro- 
visions of a judgment in a condemnation proceeding be- 
cause money damages were not an adequate remedy in 
actions for specific performance of land sales contract; and 
"there can be no monetary substitute for the precise land 
bargained for," State ex rel, State Hwy. Comm‘n v. Clark, 
1968-NMSC-057, 79 N.M. 29, 439 P.2d 547, 

Administrative duties must be exhausted. — Man- 
damus does not lie when the relator has failed to exhaust 
an adequate administrative remedy provided by statute. 
Birdo v, Rodriguez, 1972-NMSC-062, 84 N.M. 207, 501 
P.2d 195. 

Writ cannot lie where administrative remedies 
unexhausted and pleadings deficient. — Where the 
pleading was patently deficient and where there was a 
failure to exhaust administrative remedies, the trial court 
did not err in dismissing plaintiffs mandamus claim sua 
sponte and without appointment of counsel. Orrs v. Rodri- 
guez, 1972-NMCA-148, 84 N.M. 355, 503 P.2d 335. 


III, SPEEDY. 


Writ lies where early constitutionality decision 
of importance. — Mandamus was a proper remedy by 
which the petitioner could attack the constitutionality 
of statute in view of the possible inadequacy of other 
remedies and the necessity of an early decision on ques- 
tion of great public importance. Thompson v. Legislative 
Audit Comm'n, 1968-NMSC-184, 79 N.M, 693, 448 P.2d 
799. 

Mandamus will lie to determine proper place of 
trial, before trial, where great delay and expense would 
result from pursuing an appeal and where’a change in 
venue was made without authority. State ex rel. Cardenas 
v, Swope, 1954-NMSC-028, 58 N.M. 296, 270 P.2d 708. 

Mandamus lies where combination of facets of lit- 
igation cause delay. — The ordinary delays attendant 
to a somewhat involved trial would not of itself justify 
mandamus nor would the fact that the petitioner does not 
have the benefit of a replevin bond although this is a cir- 
cumstance which must be considered in connection with 


the delays of a trial and subsequent appeal. It is more 


the combination of all the various facets of the litigation 
which makes it apparent that to refuse the writ "would 
result in needless expense and delay" and therefore the 
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ordinary remedy by appeal is inadequate here. Sender v. 
Montoya, 1963-NMSC-220, 73 N.M. 287, 387 P.2d 860. 


IV. BENEFICIALLY INTERESTED. 


Mandamus lies at request of person beneficially 
interested to compel the performance of an affirmative 
act by another where the duty to perform the act is clearly 
enjoined by law and where there is no other plain, speedy 
and adequate remedy in the ordinary course of law. El 
Dorado at Santa Fe, Inc. v. Board of County Comm'rs, 
1976-NMSC-029, 89 N.M. 318, 551 P.2d 1360. 

Standing of private parties to obtain writ to vin- 
dicate public interest. — Even though a private party 
may not have standing to invoke the power of the su- 
preme court to resolve constitutional questions and en- 
force constitutional compliance, the supreme court, in its 
discretion, may grant standing to private parties to obtain 
a writ of mandamus to vindicate the public interest in 
cases presenting issues of great public importance. State 
ex rel. Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 
524 P.2d 975; State ex rel. Johnson, 1995-NMSC-048, 120 
N.M. 562, 904 P.2d 11. 

Where a city mayor initiated a mandamus action in the 
mayor's official and individual capacity to prohibit the 
enforcement of an allegedly unconstitutional statute that 
permitted local governments to regulate some aspects of 
the right to bear arms and during the pendency of the pro- 
ceeding, the former mayor was succeeded by a new mayor 
who sought to dismiss the action, the Supreme Court 
conferred standing on the former mayor to maintain the 
mandamus action in the former mayor's individual capac- 
ity due to the importance of the issues involved. Baca v, 
N.M. Dep't of Public Safety, 2002-NMSC-017, 182 N.M. 
282, 47 P.3d 441. 

City is "beneficially interested" in suit to compel 
its treasurer to deposit the money in his hands belong- 
ing to it in a bank designated by ordinance, from which it 
would receive interest. Territory ex rel. City of Albuquer- 
que v. Matson, 1911-NMSC-016, 16 N.M. 135, 113 P. 816. 

Plaintiff not "beneficially interested". — Where 
plaintiffs, in an action attacking the legality of legisla- 
tion authorizing Indian gaming in New Mexico (11-13-1 
and 11-13-2 NMSA 1978), asserted only an abstract right 
owed to the people of the state as a whole, they were not 
"beneficially interested" parties under this section. State 
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ex rel, Coll v. Johnson, 1999-NMSC-036, 128 N.M. 154, 990 
P.2d 1277. 

Citizen may apply to enforce performance of pub- 
lic duty. — As a general rule, mandamus may issue to 
enforce the performance of a public duty by public officers 
not due to the government itself as such, upon applica- 
tion of any citizen whose rights are affected in common 
with those of the general public. State ex rel. Burg v. City 
of Albuquerque, 1926-NMSC-031, 31 N.M. 576, 249 P. 242. 

Taxpayer has no standing to enforce duty owed 
to public. — The University of New Mexico is a creature 
of the N.M. Const., art. XII, §§ 12, 13, augmented by Sec- 
tions 21-7-1 to 21-7-3 NMSA 1978, and the respondents 
owe their duties to the state of New Mexico, not to a pri- 
vate person, This being so, it follows that relator, though a 
taxpayer, has no standing to enforce by mandamus a duty 
owing to the public. Womack v. Regents of Univ. of N.M., 
1971-NMSC-0438, 82 N.M. 460, 483 P.2d 934. 

State and not parents of victim interested in mur- 
der prosecution. — Discretion of appointed or elected 
public officials ‘charged with criminal prosecution cannot 
be controlled by mandamus proceedings in murder pros- 
ecution since it is the state rather than parents of child 
who was killed which is the party beneficially interested 
in the prosecution. State ex rel. Naramore v. Hensley, 
1949-NMSC-039, 53 N.M. 308, 207 P.2d 529. 

Law reviews. — For comment on Sender v. Montoya, 
73 N.M. 287, 387 P.2d 860 (1963), see 4 Nat. Resources J. 
413 (1964). 

For article, "Prisoners Are People," 
sources J. 869 (1970). 

For article, "Mandamus in New Mexico," see 4 N.M.L: 
Rev, 155 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 52 Am. 
Jur, 2d Mandamus §§ 46 to 58. 

Adequacy of remedy by indictment so as to bar man- 
damus to compel improvement or repair of highway or 
bridge, 46 A.L.R. 267. 

Existence of other remedy as affecting right to manda- 
mus to compel return of tax illegally or erronesusly ex- 
acted, 93 A.L.R. 589. 

Mandamus to compel payment of state, county, munici- 
pal or quasi-municipal corporation warrants as affected 
by remedy at law, 98 A.L.R. 449. 

55 C.J.S. Mandamus § 17. 


see 10 Nat. Re- 


The writ is either alternative or peremptory. The alternative writ shall state concisely the facts 
showing the obligation of the defendant to perform the act, and his omission to perform it, and 
command him, that immediately after the receipt of the writ, or at some other specified time, he do 
the act required to be performed, or show cause before the court out of which the writ issued, at a 
specified time and place, why he has not done so; and that he then and there return the writ with 
his certificate of having done as he is commanded. The peremptory writ shall be in a similar form, 
except that the words requiring the defendant to show cause why he has not done as commanded, 


shall be omitted. 


History: Laws 1884, ch. 1, § 40; C.L. 1884, § 1995; 
C.L. 1897, § 2763; Code 1915, § 3415; C.S. 1929, § 86- 
105; 1941 Comp., § 26-106; 1953 Comp., § 22-12-6. 

Cross references. — For writ and answer being only 
pleading allowed in mandamus ‘proceeding, see 44-2-11 
NMSA 1978. 


ANNOTATIONS 


Contents of the permanent writ. — No rule requires 
a permanent writ that follows an alternative writ to 


201 


contain the recitation of facts required in Section 44-2-6 
NMSA 1978. Where a party has made a full scale response 
to the issuance of a writ it cannot successfully attack the 
permanent writ for legal insufficiency. Os Farms, Inc. v. 
N.M. Am: Water Co., Inc., 2009-NMCA-118, 147,N.M. 221, 
218 P.3d 1269. 

Contents of.the peremptory writ. — The peremp- 
tory writ failed to state a claim for relief when it contained 
only bare legal conclusions and alleged no facts support- 
ing a ministerial duty, Brantley Farms v. Carlsbad Irriga- 
tion Dist., 1998-NMCA-0238, 124 N.M. 698, 954 P.2d 763. 
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Facts pleaded in same manner as in ordinary ac- 
tions, — Allegations of fact in mandamus proceedings 
should be pleaded with the same certainty, no more and 
no less, as in-ordinary actions. State ex rel. Burg v. City of 
Albuquerque, 1926-NMSC-031, 31 N.M: 576, 249 P, 242. 

Allegations of fact in application form no part of 
writ. — Allegations of fact in an application for alterna- 
tive writ of mandamus form no part of the writ and ordi- 
narily cannot be so considered in determining the legal 
sufficiency of the writ: Mora County Bd. of Educ. v. Valdez, 
1956-NMSC-078, 61.N.M. 361, 300 P.2d 943. 

To entitle relator to writ of mandamus he must 
first show himself to be entitled legally to some right 
properly the subject of the writ, and that it is legally de- 
mandable from the person to whom the writ is directed; 
second, that the person to whom the writ is directed still 
has it in his power to perform the duty required; third, 
that whatever is required to be done by the said relator 
as a condition precedent to the right demanded must. be 
shown affirmatively to have been done by him. Territory 
ex rel, Gildersleeve v. Perea, 1892-NMSC-018, 6 N.M. 581, 
30 P..-928, appeal dismissed, 163 U.S, 697, 16'S. Ct, 1207, 
41 L. Ed. 307.(1896), overruled on other grounds by Caven- 
der v. Phillips, 1987-NMSC-016,.41 N.M, 235, 67 P.2d 250 
(decided under former tax law). 

Requirement that writ contain allegations of all 
facts necessary to authorize the relief sought applies 
with great reason to peremptory writs of mandamus is- 
sued in ex parte proceedings. Mora County Bd. of Educ, v, 
Valdez, 1956-NMSC-078, 61 N.M. 361, 300 P.2d 943, 

Requirements not met when no showing of obli- 
gation to act. — Compliance with the requirements of 
the statute which governs content of writs of mandamus 
was not had where there was no statement of facts show- 
ing respondent's obligation to perform any particular act, 
and the essential elements were not inferable from what is 
said in the petition. Birdo v, Rodriguez, 1972-NMSC-062, 
84 N.M. 207, 501 P.2d 195. 

Writ must allege facts necessary to authorize re- 
lief sought. — Once the proceeding is accepted as one 
in mandamus, then certain well-recognized rules emerge 
to control the consideration of the case, A most important 
one is that the case must be tried on the writ and answer. 
The complaint itself drops out of the picture and the writ 
must contain allegations of all facts necessary to autho- 
rize the relief sought. Furthermore, allegations in the writ 
should be made as in ordinary actions. Hence, the usual 
rules applicable in testing the sufficiency of a complaint in 
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an ordinary civil action apply. The facts should be pleaded 
with the same certainty, neither more nor less. Alfred v. 
Anderson, 1974-NMSC-036, 86 N.M, 227, 522 P.2d 79. 

Appeal dismissed where required procedures in 
mandamus proceedings not followed. — Where pro- 
cedures, required in mandamus proceedings, were not fol- 
lowed as no writ ever issued, and the order to show cause 
did not even closely approximate the requirements of a 
writ; none of the ordinary elements expected and required 
to be in a writ were found in the order; no issues were 
raised or presented at trial in the required manner, and, 
consequently, could not have been tested as to sufficiency 
according to ordinary rules of pleading, then an appel- 
late court must dismiss the appeal. Alfred v. Anderson, 
1974-NMSC-036, 86 N.M. 227, 522 P.2d 79. 

Erroneous dismissal contested without formal ex- 
ception. — A judgment dismissing an action and quash- 
ing an alternative writ of mandamus, because of failure of 
the writ to comply with the requirements of this section, 
if erroneously entered and appearing in the record proper, 
is inherently and fatally defective, and may be contested 
in the supreme court without formal exception. State ex 
rel. Burg v, City of Albuquerque, 1926-NMSC-031, 31 N.M. 
576, 249 P. 242, 

Writ not void because title to office incidentally 
involved. — In mandamus proceeding involving con- 
tempt for failure of an official to recognize one of rival 
claimants for county office, where the court. had jurisdic- 
tion of the subject matter and the parties, the writ was 
not void because it involved incidentally the title to the 
office, Delgado v. Chavez, 1891-NMSC-012, 5 N.M, 646, 25 
P. 948, aff'd sub nom. In re Delgado, 140 US. 586, 11S. Ct. 
874, 35 L. Ed. 578 (1891). 

Where factual allegations were not contested, ei- 
ther in the trial court or on appeal, it is concluded that 
the party admitted the factual allegations and waived 
its right to any defects in the writ. City of Sunland Park 
v, N.M. Pub. Regulation Comm'n, 2004-NMCA-024, 135 
N.M. 148, 85 P.3d 267, cert. denied, 2004-NMCERT-002, 
135 N.M. 169, 86 P.3d 47. 

Law reviews. — For article, "Mandamus in New Mex- 
ico," see 4 N.M, L. Rev. 155 (1974). — 

For note, "Mandamus Proceedings Against Public Offi- 
cials: State of New Mexico ex rel, Bird v. Apodaca," see 9 
N,M.L. Rey, 195 (1978-79). . 

Am. Jur, 2d, A.L.R, and C.J.S. references. — 52 Am. 
dur, 2d Mandamus 8§ 427, 428, 477, 

55 C.J.S, Mandamus §§ 317, 349. 


44-2-7. [When peremptory or alternative writs issued.] 


When the right to require the performance of the act is-clear, and it is apparent that no valid 
excuse can be given for not performing it, a peremptory mandamus may be allowed in the first 
instance; in all other cases the alternative writ shall be first issued. | 


History: Laws 1884, ch..1, § 41; C.L. 1884, § 1996; 
C.L. 1897, § 2764; Code 1915, § 3416; C.S, 1929, § 86. 
106; 1941 Comp., § 26-107; 1953 Comp., § 22-12-7. 


ANNOTATIONS 


This section does not violate due process of law. 
Board of Comm'rs v. Dist. Court, 1924-NMSC-009, 29 
N.M. 244; 223 P, 616. 

Peremptory writ of in OOH axtie may issue wittié 
out a hearing. Territory ex rel. Coler v. Board of County 
Comm'rs, 1907-NMSC-018, 14 N.M. 134, 89 P, 252, aff'd, 
215 U.S. 296, 30'S. Ct: 111, 54 L. Ed. 202 (1909). 

Demand is not necessary before bringing suit by 
mandamus to compel county commissioners to levy tax 
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to satisfy judgments.on county bonds, where it is clear the 
board does not intend to perform its duty, Territory ex rel. 
Coler v. Board of County Comm'rs, 1907-NMSC-018, 14 
N.M. 134, 89 P. 252, aff'd, 215 US. 296, 30S. Ct. 111, 54 L. 
Ed..202 (1909). 

Peremptory writ issues in first instance only 
where right clear. — A peremptory writ of mandamus 
may issue in the first instance only where the right to re- 
quire the performance of the act, is clear, and it is appar- 
ent that no valid excuse can be given for not performing it. 
Mora County Bd. of Educ, v. Mises 1956-NMSC-078, 61 
N.M. 361, 300 P.2d 948, 9). 

Peremptory writ must contain all necessary facts 
that authorize relief. — Requirement that the writ 
contain allegations of all facts necessary to authorize the 


© 2022 State of New Mexico. New. Mexico Compilation Commission..All rights reserved. 


44-2-8 


relief sought applies with great reason to peremptory 
writs of mandamus issued in ex parte proceedings. Mora 
County Bd. of Educ. v. Valdez, 1956-NMSC- 078, 61 N.M. 
361, 300 P.2d 943. 

Writ must show that no valid excuse can be given. 
— Under this section, a peremptory writ of mandamus is- 
sued in an ex parte proceeding must contain allegations 
of all facts necessary to show that the right to require 
performance of the act sought is clear and that no valid 
excuse can be given for not performing it. Rivera v. Nunn, 
1967-NMSC-159, 78 N.M. 208, 430 P.2d 102. 

Once final: judgment reached official's refusal 
to act unjustified. — Where the final judgment con- 
demned the property and awarded damages to the con- 
demnees, any refusal.to act by the officers named would 
not be justified, because they would have no discretion 
but to comply with the judgment. State ex rel. State 
Hwy. Comm'n v. Quesenberry, 1964-NMSC- 048, 74 N.M. 
30, 390 P.2d 273. 

Peremptory writ may be issued to compel board 
of canvassers to count the votes and to issue a writ of 
election. Territory ex rel. Lewis v. Board of Cnty. Comm'rs, 
1888-NMSC-015, 5 N.M. (Gild., E.W.S, ed.) 1, 16 P. 855. 

Writ may compel election certificate be issued to 
relator. — Where it appears that a board of canvassers 
have failed to count votes which should have been counted, 
and where, if such votes were counted, the relator would 
be elected, the court may, by peremptory writ of manda- 
mus, direct'the board of canvassers to count such votes, 
and to issue to relator a certificate of election. Territory ex 
rel. Lewis v, Board of Cnty. Comm'rs, 1888-NMSC-015, 5 
N.M. (Gild., E.W.S. ed.) 1, 16 P. 855. 

Issuance of peremptory writ of mandamus is not a 
final order for purposes of appeal when an issue of dam- 
ages in connection with the activity covered by the writ 
has not been resolved, Village of Los Ranchos v. Sanchez, 
2004-NMCA-128, 136 N.M. 528, 101 P.3d 339, cert. denied, 
2004-NMCERT-011, 136 N.M. 656, 103 P.3d 580. 7 

Writ of prohibition issuing from state supreme 
court is final judgment within the meaning of 28 U.S.C. 
§ 1257, and review of all proceedings concerning such 
should be sought in the United States supreme court. Gib- 
ner v. Oman, 459 F. Supp. 436 (D.N.M. 1977). 

Suggested action not sufficient predicate for com- 
pulsion by writ. — In a judicial decree a finding of fact 
not followed by a mandatory statement is of no effect, 
Thus the act sought to be enforced must be based upon 
the clear direction of the state to a local authority, and a 
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bare finding of fact followed only by a recommendation of 
suggested action does not afford sufficient predicate for 
the compulsion of the act. Mora Cnty. Bd:'of Educ. v. Val- 
dez, 1956-NMSC-078, 61 N.M, 361, 300 P.2d 943. 

Act recommended by superior authority not com- 
pelled by peremptory writ. — The performance of an act 
which is merely recommended by a superior authority is not 
of such character that it.may be compelled by the issuance 
of peremptory. writ of mandamus, Mora Cnty. Bd. of Educ. v. 
Valdez, 1956-NMSC-078, 61 N.M. 361, 300 P.2d 943. 

Fact issues which go to basis of writ are defense. 
— In a mandamus proceeding brought by employees of a 
city to collect; compensation due them, issues of fact as to 
whether petitioners were in fact city employees, whether 
they had performed services, and the amount of pay, if 
any, to.which they were entitled, are all questions which 
could form the basis of a legal defense to the issuance of 
a writ of mandamus. Rivera v, Nunn, 1967-NMSC-159, 78 
N.M, 208, 480 P.2d 102. 

District court, proceeding under this section, has 
jurisdiction to decide whether the case is one in which a 
peremptory writ is authorized or not. Board of Comm'rs 
v. Dist, Court, 1924-NMSC-009, 29 N.M. 244, 223 P. 516. 

Order making writ final neither final judgment 
nor interlocutory decision. — Mandamus, as issued in 
a condemnation case to enforce a money judgment against 
the highway commission, was neither a prerogative writ 
nor a new suit, and the order making the writ permanent 
was neither a final-judgment nor an interlocutory judg- 
ment, order or decision within the meaning of rules gov- 
erning appeals. State ex rel. State Hwy. Comm'n v. Quesen- 
berry, 1963-NMSC-113, 72 N.M. 291, 383 P.2d 255. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 

For article, "Mandamus in New Mexico," see 4.N.M, L. 
Rev, 155 (1974), 

For note, "Mandamus Proceedings Against Public Offi- 
cials: State of New Mexico ex rel. Bird v. Apodaca," see 9 
N.M.L. Rev. 195 (1978-79). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 52 Am. 
Jur. 2d Mandamus § 476, 

Right to, and necessity of, amendment of alternative 
writ of mandamus to conform to peremptory writ, 100 
A.L.R. 404. 

Provisional or alternative writ or order to show cause 
as condition of granting peremptory or absolute writ, 116 
A.L.R. 659. 

55 C.J.S. Mandamus § 344. 


44-2-8. [Allowance of writ; return day; service. | 


The court or judge, by an indorsement on the writ, shall allow the same, designate the return 


day thereof and direct the manner of service. 


History: Laws 1884, ch. 1, § 42; C.L. 1884, § 1997; 
C.L. 1897, § 2765; Code 1915, § 3417; C.S.:1929, § ‘86- 
107; 1941 Comp., § 26-108; 1953 Comp., § 22-12-8. |. 


ANNOTATIONS 


Law reviews. — For article, "Mandamus in New Mex- 
ico," see 4 N.M. L. Rev. 155 (1974). 


44.2-9. [Answer to writ.|.. 


Am. Jur, 2d, A.L.R. and C.J.S, references. —52 Am. 
Jur. 2d Mandamus 8§§ 411, 428, 480. 
55 C.J.S. Mandamus §§ 319, 321, 350, 351. 


On the return day of the alternative writ, or such further day as the court allows, the party on 
whom the writ is served may show cause by answer, made in the same manner’as an answer to a 


complaint in civil action. 
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History: Laws 1884, ch. 1, § 43; C.L. 1884, § 1998; 
C.L. 1897, § 2766; Code 1915, § 3418; C.S. 1929, § 86- 
108; 1941 Comp., § 26-109; 1953 Comp., § 22-12-9. 

Cross references, — For answers generally, see Rules 
1-008 and 1-012 NMRA. 


ANNOTATIONS 


Where answer requests court to invoke judgment 
respondent submits to court. — In a mandamus pro- 
ceeding to compel board of county commissioners to can- 
vass election returns of a certain precinct where respon- 
dents requested the court to inspect the evidence offered 
with their answer, and bring into court all the returns, 
certificates, poll books and ballot box, and invoke its 
judgment as to the legal sufficiency to justify the action 
of the board, such action on their part is a submission to 
the court, and they cannot insist on a jury trial nor will 
they be heard to object that there is no evidence, upon 
the issue of facts raised by their answer, to support the 
judgment of the court below in awarding a peremptory 
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writ. Territory ex rel. Lewis v. Board of County Comm'rs, 
1888-NMSC-015, 5 N.M. (Gild., E.W.S. ed.) 1, 16 P. 855. 

Time to answer may be extended and amend- 
ments allowed. — While office of mandamus is to afford 
a speedy remedy and to avoid delay, this does not mean 
that the court is without power to extend the time within 
which a respondent may answer, or that the answer may 
not be amended, and leave to amend should be freely 
given when justice demands. State ex rel. Fitzhugh v. City 
Council of Hot Springs, 1952-NMSC-022, 56 N.M. 118, 
241 P.2d 100. 

Am. Jur. 2d, A.L.R. and C.J.S. references. —52 Am. 
Jur. 2d Mandamus §§ 432 to 437. 

Absence of appropriation or funds as adoaeal to manda- 
mus to compel payment of salary of public officer or em- 
ployee, 5 A.L.R. 579. 

Unconstitutionality of statute as defense to mandamus 
proceeding, 30 A.L.R. 378, 129 A.L.R. 941, 

55 C.J.S. Mandamus §§ 272 to 274. 


44-2-10, [Peremptory mandamus on failure to answer; procedure after 


answer. | 


If no answer is made a peremptory mandamus shall be allowed against the defendant; if an 
answer is made containing new matter, the plaintiff may, on the trial or other proceedings, avail 
himself of any valid objection to its sufficiency, or may countervail it by evidence either in direct 


denial or by way of avoidance. 


History: Laws 1884, ch. 1, § 44; C.L. 1884, § 1999; 
C.L. 1897, § 2767; Code 1915, § 3419; C.S. 1929, § 86- 
109; 1941 Comp., § 26-110; 1953 Comp., § 22-12-10. 


ANNOTATIONS 


Answer may assign legal reasons for defense 
and plead facts. — The answer to an alternative writ of 


mandamus under our statutes may assign any legal rea- 
sons upon which respondent relies to defeat the writ, as well 
as plead the facts on which he relies. State ex rel. Garcia v. 
Board of Comm'rs, 1916-NMSC-080, 21 N.M. 682, 157 P. 656. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 52 Am. 
Jur. 2d Mandamus 8§ 441, 442. 
55 C.J.S. Mandamus §§ 282 to 284. 


44-2-11. [Pleadings allowed; proceedings as in civil actions. ] 


No other pleading or written allegation is allowed than the writ and answer. They shall be 
construed and amended in the same manner as pleadings in a civil action, and the issues thereby 
joined shall be tried and further proceedings had in the same manner as in a civil action. 


History: Laws 1884, ch. 1, § 45; C.L. 1884, § 2000; 
C.L. 1897, § 2768; Code 1915, § 3420; C.S. 1929, § 86- 
110; 1941 Comp., § 26-111; 1953 Comp., § 22-12-11. 

Cross references. — For contents of the writ, see 44- 
2-6 NMSA 1978. 

For construction of pleadings, see Rule 1-008F NMRA. 

For amended and supplemental pleadings, see Rule 1- 
015 NMRA. 

For the rules regulating trials, see Rules 1-038 to 1-053 
NMRA. 


ANNOTATIONS 


Writ and answer only mandamus pleadings con- 
sidered before supreme court. — On a petition for writ 
of mandamus under original jurisdiction of the supreme 
court, the pleadings to be considered are the petitioner's 
alternative writ of mandamus and the answer by the re- 
spondent. State ex rel. Heron v. Kool, 1943-NMSC- 027, 47 
N.M. 218, 140 P.2d 737. 

Case must be tried on writ and answer. — The com- 
plaint itself drops out of the picture and the writ must 
contain allegations of all facts necessary to authorize the 
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relief sought. Furthermore, allegations in the writ should 
be made as in ordinary actions. Hence, the usual rules 
applicable in testing the sufficiency of a complaint in an 
ordinary civil action apply. The facts should be pleaded 
with the same certainty, neither more nor less. Laumbach 
v. Board of Cnty. Comm'rs, 1955-NMSC-096, 60 N.M. 226, 
290 P.2d 1067. 

Pleadings are to be construed as in ordinary 
civil actions. State ex rel. Garcia v. Board of Comm'rs, 
1916-NMSC-080, 21 N.M. 632, 157 P. 656. 

Writ must allege facts necessary to authorize re- 
lief sought. Alfred v. Anderson, 1974-NMSC-036, 86 N.M. 
227, 522 P.2d 79. 

Fact allegations in application form no part of 
writ. — Allegations of fact in an application for alterna- 
tive writ of mandamus form no part of the writ and ordi- 
narily cannot be so considered in determining the legal 
sufficiency of the writ. Mora Cnty. Bd. of Educ. v. Valdez, 
1956-NMSC-078, 61 N.M. 361, 300 P.2d 943. 

Unless respondent answers allegations as though 
they were in writ. — Where respondent answers the 
allegations in the application, treating them as though 
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contained in the alternative writ, they should be treated 
as supplementing those contained in the writ. Allegations 
of fact should be pleaded with the same certainty as in 
ordinary actions: State ex rel. Burg v. City of Albuquerque, 
1926-NMSC-031, 31 N.M. 576, 249 P. 242. 

Time extension and leave to amend freely given 
when necessary. — While office of mandamus is to’ af- 
ford a speedy remedy and to avoid delay, this does not 
mean that the court is without power to extend the time 
within which a respondent may answer, or that the an- 
swer may not be amended, and leave to amend should be 
freely given when justice demands. State ex rel. Fitzhugh 
v. City Council of Hot Springs, 1952-NMSC-022, 56 N.M. 
118,241 P.2d 100. . 

_ Legal objections raised by answer only. — The is- 
sues in mandamus are created solely by and are limited to 
the allegations of the writ and the answer thereto. Legal 
objections must be raised by the answer and, where the 
defense of abandonment of the suit after judgment was 
not in the pleadings, it could not have been considered 
or passed upon by the trial court. State ex rel. State Hwy. 
Comm'n v. Quesenberry, 1963-NMSC-113, 72 N.M. 291, 
383 P.2d 255. 

Issues must be raised by answer. — In mandamus 
to compel levy of tax to satisfy judgment on certificates of 
indebtedness, issues, requiring allegations of fact pleaded 
in bar should have been raised by answer and not by 
demurrer (now motion) to alternative writ. State ex rel. 
Chesher v. Beall, 1987-NMSC-079, 41 N.M. 652, 73 P.2d 
329, 

Court may construe pleading raising legal ques- 
tions as answer. — Though a motion to dismiss is not 
an appropriate pleading in mandamus, the court may 
construe a pleading which raises legal questions as an 
answer, admitting the facts stated therein and invoking 
the court's application of the law thereto. State ex rel. 
Fitzhugh v. City Council of Hot Springs, 1952-NMSC-022, 
56 N.M. 118, 241 P.2d 100. 

With exception of pleadings mandamus tried as 
other civil actions. — Mandamus is a civil action, and, 
with the exception of the pleadings, is tried and proceeded 
with in the same manner as other civil actions. The writ 
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and the return constitute all the pleadings which. shall 
be allowed. If the writ does not state sufficient grounds 
to authorize it, the respondent might demur (now move) 
thereto, and thus raise a question of law, which, if over- 
ruled by the court, would be such a final judgment as 
would authorize him to appeal. Eldodt v. Territory ex rel. 
Vaughn, 1900-NMSC-015, 10 N.M. 141, 61 P. 105; Conklin 
v. Cunningham, 1894-NMSC-005, 7 N.M. 445, 38 P. 170; 
Perez v. Barber, 1893-NMSC-021, 7 N.M. 223, 34 P. 190. 

Appeal dismissed where required procedures in 
mandamus proceedings not followed. Alfred v,. Ander- 
son, 1974-NMSC-036, 86 N.M. 227, 522 P.2d 79. 

Jury trial not necessary preliminary to valid judg- 
ment. — Determination of the facts by a jury in a manda- 
mus case is not.a necessary preliminary to a valid judg- 
ment. Delgado v. Chavez, 1891-NMSC-012, 5 N.M. 646, 
25 P. 948, aff'd, 140 U.S. 586, 11 S. Ct. 874, 35 L. Ed. 578 
(1891); Territory ex rel. Lewis v. Board of Cnty. Comm'rs, 
1888-NMSC-015, 5 N.M. (Gild., E.W.S, ed.) 1, 16 P. 855. 

Inconsistencies in mandamus and quo warranto 
proceedings grounds for quashing. — The denial in 
proceedings by mandamus that the plaintiff therein was 
a de facto sheriff, while maintaining, as he must, in a col- 
lateral proceeding by way of quo warranto, that the same 
person was de facto in charge of the office, was so inconsis- 
tent that the return containing the denial could have been 
quashed for this reason alone. Conklin v. Cunningham, 
1894-NMSC-005, 7 N.M. 445, 38 P. 170. 

Amicus curiae cannot raise constitutionality 
where party fails to. — An amicus curiae is not a party 
and cannot assume the functions of a party; he must ac- 
cept the case before the court with the issues made by 
the parties, and if the constitutionality of a statute is not 
raised by a party claiming to be adversely affected, the 
amicus curiae cannot do so. State ex rel. Burg v. City of 
Albuquerque, 1926-NMSC-031, 31 N.M. 576, 249 P. 242. 

Law reviews. — For article, "Mandamus in New Mex- 
ico," see 4 N.M. L. Rev. 155 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 52 Am. 
Jur. 2d Mandamus § 413. 

55 C.J.S. Mandamus § 257. 


44-2-12. [Judgment for plaintiff; damages; costs; peremptory writ.| 


If judgment is given for the plaintiff, he shall recover the damages which he has sustained, 
together with costs and disbursements, and a peremptory mandamus shall be awarded without 


delay. 


History: Laws 1884, ch. 1, § 46; C.L. 1884, § 2001; 
C.L. 1897, § 2769; Code 1915, § 3421; C.S. 1929, § 86- 
111; 1941 Comp., § 26-112; 1953 Comp., § 22-12-12. 


ANNOTATIONS 


Final writ issued in plaintiff's favor is, by law, a 
peremptory writ of mandamus. — Where plaintiff, 
wife of decedent, filed a petition for writ of mandamus 
against the office of the medical investigator (OMI) and 
the chief medical investigator requesting the district 
court compel the OMI to file a corrected death certificate 
concerning the circumstances of decedent's death, and 
where defendants filed an answer to the petition, an evi- 
dentiary hearing was held, and the district court granted 
the writ of mandamus, all procedures available for an 
alternative writ had been exhausted and the final writ, 
which completely disposed of the case on the merits as a 
result of judgment in favor of plaintiff, was peremptory. 
Pursuant to 12-201(A)(2) NMRA, the district court's issu- 
ance of a peremptory writ required defendants to file a 
notice of appeal within thirty days of the district court's 
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issuance of the peremptory writ; where no notice of appeal 
or motion directed against the judgment was filed within 
that time, defendants' appeal was untimely. Hoyt v. State, 
2015-NMCA-108. 

Attorney fees incurred by an employee in a man- 
damus action to compel the employee's governmental 
employer to appoint independent defense counsel to de- 
fend the employee pursuant to the Tort Claims Act are 
not recoverable by the employee under this section. Paz v. 
Tijerina, 2007-NMCA-109, 142 N.M. 391, 165 P.3d 1167. 

Section permits damage award in conjunction 
with granting of a peremptory writ of mandamus. The 
trial court having denied the writ, appellant cannot recover 
damages: N.M. Bus Sales v. Michael, 1961-NMSC-034, 68 
N.M. 223, 360 P.2d 639. 

Attorney fees are not recoverable as a part of the 
damages sustained, or costs and disbursements, under 
this section. State ex rel. Roberson v. Board of Educ., 
1962-NMSC-064, 70 N.M. 261, 372 P.2d 832. 

This section does not mean that appeal lies from 
"judgment" granting writ of mandamus if the issue of 
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damages has not been resolved. Village of Los Ranchos v. Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 een, 

Sanchez, 2004-NMCA-128, 136 N.M. 528, 101 P.3d 339, Jur. 2d Mandamus §§ 357, 495 to 498. ; 

cert. denied, 2004- NMCERT:011, 136 NM. 656, 103 Pad Allowance of damages to successful plaintiff or rolinter 

580. in mandamus, 73 A.L.R.2d 903, 34 A.L.R.4th 457. 
Law reviews. — For survey, "Torts: Sovereign and Allowance of attorney's fees.in mandamus seh 

Governmental Immunity in New Mexico," see 6 N.M: L. 34 A.L.R.4th 457, 

Rev. 249 (1976). 55 C.J.S. Mandamus §§ 342, 376 to 379. 


44-2-13. [Officer or board refusing to perform duty; fine; other action 
for penalty barred.] 


Whenever a peremptory mandamus is directed to a pane officer, body or board, commanding 
the performance of any public duty specially enjoined by law, if it appears to the court that such 
officer or any member of such body or board, without just. excuse, refuses or neglects to perform the 
duty so enjoined, the court may impose a fine not exceeding two hundred and fifty dollars [($250)] 
upon every such officer or member of such body or board; such fine, when collected, shall be paid 
into the state treasury, and the payment of such fine is a bar to an action for any penalty incurred 
by such officer or member of such body or board, by reason of his refusal or neglect to perform the 
duty so enjoined. 


History: Laws 1884, ch. 1, § 47; C.L. 1884, § 2002; to the writ by imprisonment until compliance. Delgado v. 
C.L. 1897, § 2770; Code 1915, § 3422; C.S. 1929, § 86- Chavez, 1891-NMSC-012, 5 N.M, 646, 25 P. 948, aff'd, 140 
112; 1941 Comp., § 26-113; 1953 Comp., § 22-12-13. US. 586, 11 S. Ct. 874, 35 L, Ed. 578 (1891). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 52 Am. 
ANNOTATIONS Jur, 2d Mandamus § 482, 


Contempt for disobedience of mandamus, 30 A.L.R. 148. 


This section does not exclude power of court to 55 C.d.S, Mandamus §§ 359, 360. 


punish for disobedience of the writ, or to compel obedience 


44-2-14, [Review of proceedings. | 


That in all cases of proceedings by mandamus in any district court of this state, the final judg- 
ment of the court thereon shall be reviewable by appeal or writ of error in the same manner as 
now provided by law in other civil cases. 


History: Laws 1887, ch. 60, § 1; C.L. 1897, § 2773; court had to resolve to determine if the public official had 
Laws 1899, ch. 80, § 8; Code 1915, § 3424; C.S. 1929, a clear duty to perform a ministerial act and whether he 
§ 86-114; 1941 Comp., § 26-114; 1953 Comp., § 22-12-14. was performing that act. Mimbres Valley Irrigation Co. v. 

Cross references, — For appeals and writs of error Salopek, 2006-NMCA-093, 140 N.M. 168, 140 P.3d 1117. 


generally,:see Rules 12-201 to 12-216, and 12-501 to 12- Issuance of writ of mandamus was not final order 
505, NMRA, for purposes of appellate review because it did not re- 
solve the issue of damages requested by the petitioners. 
ANNOTATIONS Village of Los Ranchos v. Sanchez, 2004-NMCA-128, 136 
Supreme Court of New Mexico may modify judg- N,.M. 528, 101 P.3d 339, cert, denied, 2004-NMCERT-011, 
ment of district court in mandamus on appeal. Territory 135 N.M. 656, 103 Pad 580. : 
ex rel. Coler v. Board of Cnty, Comm'rs, 1907-NMSC-018, Direct appeals. — District court mandamus orders, 
14 N.M. 134, 89 P) 252, aff'd, 215 U.S. 296, 30S. Ct, 111, 54 requiring hearings in the lower courts, are reviewed 
L. Ed. 202 (1909). as direct appeals. Collado v. NM. Motor Vehicle Div., 
Jurisdiction over mandamus parties. — Where a 2005-NMCA-056, 137 N.M. 442, 112 P.3d 303. 
mandamus proceeding is consolidated with a district court Untimely appeal of peremptory writ of manda- 
appeal from a decision of the personnel board, the court of mus. — Where plaintiff, wife of decedent, filed a petition 
appeals has jurisdiction over the mandamus parties. State for writ of mandamus against the office of the medical 
ex rel. N.M. State Hwy. Dep't v. Silva, 1982-NMC ‘A-121, 98 investigator (OMI) and the chief medical investigator re- 
N.M. 549, 650 P.2d 833.  ' questing the district court compel the OMI to file a cor- 
The legislature precluded an appeal from a judg- rected death certificate concerning the circumstances of 
ment granting a writ of mandamus if the issue of decedent's death, and where defendants filed an answer to 
damages has not been resolved by enacting, in 1897, the the petition, an evidentiary hearing was held, and the dis- 
language of this section. Village of Los Ranchos v. San- - trict court granted the writ of mandamus, all procedures 
chez, 2004-NMCA-128, 136 N.M. 528; 101 P.3d 339, cert. available for an alternative writ had been exhausted and 
denied, 2004-NMCERT-011, 135.N.M. 656, 103P.3d 580. the final writ, which completely disposed of the case on 
Order. quashing peremptory writ of mandamus the merits as a result of judgment in favor of plaintiff, was 
was not.a final, appealable order where the writ directed peremptory. Pursuant to 12-201(A)(2) NMRA, the district 
the respondent public official to answer the petition for court's issuance ofa peremptory writ required defendants 
writ and where the answer raised issues of fact which the to file a notice of appeal within thirty days of the district 
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court's issuance of the peremptory writ; where no notice of Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 
appeal or motion directed against the judgment was filed dur, 2d Mandamias § 490. 
within that time, defendants' appeal was untimely. Hoyt v. Stay or supersedeas on appellate review in attaetr 
State, 2015-NMCA- 108. proceeding, 88 A.L.R.2d 420. 

Law reviews. — For article, "Mandamus in New Mex- 55 C.J.S. Mandamus § 362. 


ico," see 4 N.M. L. Rev. 155 (1974). 


ARTICLE 3 


Quo Warranto 


Sec. Sec. 
44-3-1. Commencement of proceedings; complaint; writ 44-3-9. Judgment; nature; expiration of term of office be- 
permissive, fore rendition. 
44-3-2. Trial; time; use of jury permissive. 44-3-10.. Judgment’ for relator claiming office; provisions 
44-3-3. Name of private relator tobe shown. for changing possession; enforcement; pun- 
44-3-4. Who may bring action; private relators; when ac- ishment for contempt. 
tion lies. 44-3-11. Costs. 
44-3-5. Cost bond to be posted by private relator. 44-3-12. Judgment for relator claiming office; provisions 
44-3-6. Usurpation of office; allegations in complaint; concerning compensation; separate action 
compensation of defendant; bond; injunc- for damages. 
tion. 44-3-13. Joinder of defendants, 
44-3-7, Right to elective offices allegations concerning 44-83-14. Judgment finding defendant guilty of usurpa- 
election. tion of office; provisions concerning exclu- 
44-3-8, Time of hearing demurrer, amending complaint, sion and costs, 
filing answer and trial; application for con- 44-3-15. Election contest statutes unaffected. 
tinuance. 44-3-16. Speedy hearing on appeal. 


44-3-1, [Commencement of proceedings; complaint; writ permissive. ] 


The remedies heretofore obtainable by writ of quo warranto and by proceedings by information 
in the nature of quo warranto shall be commenced by the filing of a complaint as in other civil ac- 
tions, and it shall not be necessary to sue out such writs in form, but this section shall not prevent 
nor be construed to prohibit the use by the supreme court and the district courts of the state of 
writs and proceedings in the forms hitherto used in such cases by such courts. 


History: Laws 1919, ch. 28, § 1; C.S. 1929, § 115-101; the statute is in force. Orchard v. Board of Comm'rs, 


1941 Comp., § 26-201; 1953 Comp., § 22-15-1. 1938-NMSC-011, 42 N.M. 172, 76 P.2d 41; State ex rel, Ab- 
Cross references. — For extraordinary writs in exer- ercrombie v, District Court, 1983-NMSC-057, 37 N.M.407, 

cise of supreme court's original jurisdiction, see Rule 12- 24 P.2d 265. 
504 NMRA, Remedy of quo warranto may be invoked against 
ANNOTATIONS municipal corporations, or quasi-municipal corpora- 


tions, as well as private corporations, to oust them from 


Quo warranto is an ancient common-law writ, the the usurpation of a franchise or power not authorized by 
origins of which are obscured by time. State ex rel. Anaya the charter or the laws under which they are organized. 
v. McBride, 1978-NMSC-032, 88 N.M. 244,689 P.2d 1006, «Orchard v. Board of Comm'rs, 1988-NMSC-011, 42 N.M. 


ll f. 172, 76 P.2d 41. 
cp nee aha eet pry Poot ano» Consolidated rural school district is not a munici- 


ing quo warranto are remedial in character, and as such pal corporation. — A consolidated rural school district 
should be liberally interpreted to effectuate the objects was not a de facto or quasi-municipal corporation so that 
intended. One of the primary purposes of quo warranto is it would fall within the doctrine that quo warranto is 
to ascertain whether one is constitutionally authorized to the sole remedy ~ “ine ie: ack 2 appiomare Finpy ate 
hold the office he claims, whether by election or appoint- that ¥, raat ane of Educ., : “ye 
ment, and the supreme court must liberally interpret the N.M. 358, = ‘ : hak hti f stat 
quo.warranto statutes to effectuate that purpose. State ex Proceedings must be brought in name of state. — 
rel, Anaya v. McBride, 1975-NMSC-032, 88 N.M. 244,539 A Private person may not bring proceedings by quo war- 
P2d 1006 ranto to contest a state office; they must be brought in the 
i Writ = quo warranto is a writ of grace and not of name of the state. State ex rel. Hannett v, District Court, 
right. De Vigil v. Stroup, 1910-NMSC-046, 15 N.M. 544, -—-—-'1925-NMSC-004, 30 N.M. 300, 283 P. 1002, 
110°P 830 (decided tinder former'law). Proceeding goes only to removing intruder from 
Statutory remedy for contest of elections super- office. — A private person cannot have writ of quo war- 
seded quo warranto. — Statutory remedy for contest of ranto to adjudicate his title to an office. The proceeding 


' ; i to goes only to removing the 
elections to public office has superseded quo warranto, but in the nature of quo warran 
in other respects the remedy at common law and under intruder. De Vigil v. Stroup, 1910-NMSC-046, 15 N.M, 544, 


110 P. 830 (decided under former law), 
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Court cannot on its own initiative remove offi- Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am, 

cer for misconduct. — Such a proceeding can only be Jur. 2d Quo Warranto §§ 86 to 88. 

brought by one having the requisite interest: therein or Right of corporation to act as relator in informiationi in 

the statutory right or authority. State ex rel. White v. Clev- the nature of quo warranto, 1A.L.R.197. | 

enger, 1961-NMSC-109, 69 N.M. 64, 364 P.2d 128, Quo warranto as proper remedy to enforce: forfeiture of 
Quo warranto proceeding against district judge street railway franchise, 34 A.L.R. 1425. 

purely personal. — A proceeding in quo warranto Quo warranto as a remedy for violation of criminal or 

against a district judge is a proceeding to inquire into penal statute by corporation, 53 A.L.R. 1038. 

his right to hold office and has only incidental reference Quo warranto to protect corporation against use of 

to any official action. The proceeding is purely personal. ~} name by another corporation, 66 A.L.R. 1026, 72 A.L.R.3d 

State ex rel. Holloman v, Leib, 1912-NMSC-0381, 17 N.M. oe 

270, 125 P. 601 (decided under former law). Practice of law by corporation as ground for quo war- 
Special tax attorney not public officer. — Writ may. ranto;73 A.L.R. 1336, 105 A.L.R. 1376, 157 A.L.R. 310. 

not be used to test the legal right of a member of the New Quo warranto to test result of primary, election, 86 

Mexico house of representatives to be employed as spe- A.L.R. 246, 

cial tax attorney, since such attorney is not a public offi+ Quo warranto to test right to serve as grand or petit 

cer. State ex rel, Gibson v. Fernandez, 1986-NMSC-027, 40 juror, 91 A.L.R. 1009. 

N.M. 288, 58 P.2d 1197, Holding or parent corporation as a necessary or proper 
Right of one claiming election as acequia commis- party to a quo warranto proceeding against subsidiary 

sioner to proceed under this act is not affected by Laws corporation, 106 A.L.R. 1188. 

1921, ch. 129 (78-2-14, 73-3-3 NMSA 1978). State ex rel, Quo warranto as remedy in field of taxation, 109 A.L.R. 

Besse v. District Court, 1925-NMSC-025, 31 N.M. 82, 239 324. 

P.452. Quo warranto to oust incumbent of public office, based 
Jurisdiction of quo wpaxnento proceedings is in on misconduct or other ground of forfeiture, 119 A.L.R. 

the district court, although it does not determine the 726, 

character of the proceeding. Territory ex rel. Wade v, Ash- Power of district, county or prosecuting attorney to 

enfelter, 1887-NMSC-013, 4 N.M. (Gild.) 93, 12 P. 879, ap- bring action of quo warranto, 153 A.L.R. 899. 

peal dismissed, 154 U.S. 493,14 S: Ct. 1141, 38 L. Ed. 1079 Corporation as necessary or proper party defendant in 

(1893) (decided under former law), proceedings to determine validity of election or appoint- 
Legislation which affects constitutionally vested ment of corporate director or officer, 21 A.L.R.2d 1048. 

judicial power not binding, — Since the constitution Statute of limitations or laches as applied to quo war- 

provides for separate and equal branches of government ranto proceedings, 26 A.L.R.2d 828. 

in New Mexico, any legislative measure which affects Right to maintain quo warranto proceedings to test title 

pleading, practice or procedure in. relation to a power ex- \.to or existence of public office by private person not claim- 

pressly vested by the constitution in the judiciary, such ing office, 51 A.L.R.2d 1306, 

as quo warranto, cannot be deemed binding. State ex rel. 74 C.J.S. Quo Warranto § 34. 

Anaya v. McBride, 1975-NMSC-032, 88 N.M. 244, 539 P.2d 

1006. 


44-3-2. [Trial; time; use of jury permissive.] 


Actions of quo warranto shall be set down and summarily tried as soon as the issues are made 
up and the court shall have power, if he deems proper, to summon a jury for the purpose and pre- 
scribe the manner of summoning the same. 


History: Laws 1919, ch. 28, § 2; C.S. 1929, § 115-102; ANNOTATIONS 


1941 Comp., § 26-202; 1953 C +) § 22-15-2, : 
neh ‘oad gh pate : Am. Jur, 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur. 2d Quo Warranto §§ 108 to 111. 
74 C.J.S. Quo Warranto §§ 44, 46. 


44-3-3. [Name of private Ket bor to be shown.| 


When an action shall be brought by the attorney wanlertit or diathict attorney by virtue of this 
chapter [44-3-1 to 44-3-16 NMSA 1978], on the relation or information of a person or persons, hav- 
ing an interest in the question, the name of such person shall be joined with the state as relator. 


History: Laws 1919, ch. 28, § 3; C.S, 1929, § 115-103; v, District Court, 1925-NMSC-004, 30 N.M, 300, 233 P.2d 


1941,Comp., § 26-203; 1953 Comp.,, § 22-15-38, 1002. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
ANNOTATIONS Jur. 2d Quo Marthnto 8§ 61, 62, 64. 
Proceedings must be brought in name of state. — Right of corporation to act as relator in information in 
Quo warranto proceedings to contest a state office must the nature of quo warranto, 1 A.L.R, 197. 
be brought in the name of the state. State ex rel. Hannett 74 C.J.8. Quo Warranto §§ 25, 27. 
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44-3-4, [Who may bring action; private relators; when action lies. | 


An action may be brought by the attorney general or district attorney in the name of the state, 
upon his information or upon the complaint of any private person, against the parties offending in 
the following cases: 

A. when any person shall usurp, intrude into or unlawfully hold or exercise any public office, 
civil or military, or any franchise within this state, or any office or offices in a corporation created 
by authority of this state; or, 

B. when any public officer, civil or military, shall have done or sitffered an act whith by the 
provisions of law, shall work a forfeiture of his office; or, . 

C; when any*association or number of persons shall act, within this state, as a corporation 
without being duly incorporated, or in case of a foreign corporation, without being duly authorized, 
to do business within this state. 

The district attorneys in their respective judicial districts shall exercise the same power and 
right given by this section to the attorney general in cases which may be limited 1 in their operation 
to the said district. 

When the attorney general or district attorney refuses to act, or . when the office usurped per- 
tains to a county, incorporated village, town or city, or school district, such action may be brought 
in the name af the state by a primate person on his own complaint. 


‘story: Laws 1919, ch. 28, § 4; C.S. 1929, § 115-104; probbedines challenging his right to be a district judge; 


1941 Comp., § 26-204; 1953 Comp., § 22-15-4, a de facto officer is estopped from taking advantage 
Cross references, — For other annotations applicable of his own want of title. State ex rel. Anaya v. McBride, 
to this section, see 44-3-1 NMSA 1978, 1975- MSC. 082, 88 N.M. 244,589 P.2d 1006. 


For existing election contest provisions being unaffected 


by quo warranto provisions, see 44-3-15 NMSA 1978 and Tl, WHO BRINGS ACTION, 


notes thereto. : ten State, through attorney general, is indispensable 

For quo warranto proceedings against a corporation for party plaintiff in quo warranto proceeding to chal- 

violation of act regulating financing of automobiles, see lenge the propriety of an election contest, since a private 

57-11-7 NMSA 1978, person cannot have the writ to adjudicate his title to an 

office, and, indeed, the proceeding in the nature of a quo 

ANNOTATIONS warranto goes only to removing the intruder, and no fur- 

I. GENERAL CONSIDERATION. ther. State ex rel. Anaya v. McBride, 1975-NMSC-032, 88 

L HO GS ACTION. : N.M. 244, 589 P.2d 1006. 

ty etaiee eer ATORS. Court cannot on its own initiative remove officer 

IV. WHEN ACTION LIES. . for misconduct. Such a proceeding can only be brought 

by one having the requisite interest therein or the statu- 

I. GENERAL CONSIDERATION. tory right or authority. State ex rel. White v. Clevenger, 
Impeachment does not preempt quo mareento: 1961-NMSC-109, 69 N.M. 64, 364 P.2d 128 


Lack of jurisdiction where indispensable party 


—I t by the legislat t t 1 
sapenciment by zialatyte. dnea inet preampt.que not joined in action. — In an action in'quo warranto 


warranto as the exclusive means for removing a felon from 


public office, State ex rel. King v. Sloan, 2011-NMSC-020, challenging the validity of special zoning districts, where 
149 N.M. 620. 253 P.3d 33. the county commissioners are an indispensable party 
Action lige to contest constitutionality of judge's and are not joined, the trial court lacks jurisdiction to 


appointment. — Where respondent was elected to the adjudicate the merits of plaintiffs' quo warranto ac- 
New Mexico senate at the general election held Novem- tion. State ex rel. Huning v. Los Chavez Zoning Commin, 
ber 8, 1970 for a four-year term, during which the salaries 1979-NMSC-088, 93 N.M. 655, 604 P.2d 121, — 

of district judges were increased by $7000 per annum, and Court without jurisdiction unless attorney gen- 
was again a successful candidate for election to the New eral can sue. — Unless the attorney general has the 
Mexico senate at the general election held November 5, right and capacity to maintain the action, the court is 
1974, but was appointed by the governor to the district without jurisdiction. State ex rel. White v. Clevenger, 
bench before he qualified and prior to the commencement 1961-NMSO-109;'69 N.M. 64, 364 Pad ie i 

of the 1975 legislative, session, it was held in a quo war- District attorney may test corporation's state- 
ranto proceeding that respondent's appointment to the of- wide authority. — The district attorney would have au- 
fice of district judge was in violation of N.M. Const., art, thority to bring 4 quo warranto action to test statewide 
IV, § 28 and was accordingly invalid. State ex rel, Anaya authority of a corporation. State‘ex rel. Attorney Gen. v. 


v. McBride, 1975-NMSC-032, 88 N.M. 244, 539 P.2d 1006. Reese, 1967-NMSO-172, 78 N.M. 241, 430 P.2d 399. 
Proceedings not place to question statute's con- iat III. PRIVATE RELATORS. 

stitutionality where respondent accepted benefits, . 

— Respondent senator, who at no time questioned the Private party may act when statutory require- 

constitutionality of the 1972 Senate Reapportionment, Act ments met. — Unless statutory requirements are 

(former Sections 2-8-1 to. 2-8-53 NMSA 1978) or the dis- met, there is no authority in a private person to make 

trict court decree which held he did not have to run again application, State ex rel. Hannett v, District Court, 

in 1972, and enjoyed the benefit of the law which allowed 1925-NMSC-004, 30 N.M. 300, 238 P. 1002. 

him to retain his position without contest in 1972, would Private party may act when district attorney 

not be heard to question its propriety in quo warranto refuses. — This section authorizes a private person to 
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institute action in the name of the state, claiming elec- 
tion to office of acequia commissioner, the district attor- 
ney having refused to act. State ex rel. Besse v. Dist. Court, 
1925-NMSC-025, 31 N.M. 82, 239 P, 452. 


IV. WHEN ACTION LIES, 


Felony conviction occurring during the term of 
an elective office. — Quo warranto is an appropriate 
procedure for removing an elected official when the elected 
official is convicted of a felony during the elected official's 
term of office, State ex rel. King v. Sloan, 2011-NMSC-020, 
149 N.M. 620, 253 P.3d 33. 

Action proper when officer said to forfeit office. 

— Where the acts of an officer are said to work a forfeiture 
of the office, ipso facto, quo warranto is a proper remedy. 
State ex rel. Martinez v. Padilla, 1980-NMSC-064, 94 N.M. 
431, 612 P.2d 223. 
' Action proper where misuse of money. — Where 
public. officers are disqualified for misuse of public 
funds, the court has jurisdiction to remove them by a 
writ of quo warranto. State ex rel. Martinez v. Padilla, 
1980-NMSC-064, 94 N.M. 431, 612 P.2d 223. 

When requirement for quo warranto not met. 
— Where there has been no showing that the attorney 
general of this state has refused to act on behalf of the 
private litigant plaintiffs, the statutory requirement for 
quo warranto has not been met, and there is no author- 
ity in the plaintiffs to file an application in quo war- 
ranto, State ex rel. Huning v, Los Chavez Zoning Comm'n, 
1979-NMSC-088, 93 N.M. 655, 604 P.2d 121. 

Office of commissioner of special zoning district 
commission is "public office" for which an action lies in 
quo warranto. State ex rel. Huning v. Los Chavez Zoning 
Comm'n, 1979-NMSC-088, 93 N.M. 655, 604 P.2d 121, 

Quo warranto to ascertain whether public of- 
ficer constitutionally and legally authorized to per- 
form any act in or exercise any functions of the office 
to which he lays claim. State ex rel. Anaya v. McBride, 
1975-NMSC-032, 88 N.M, 244, 539 P.2d 1006, 

Quo warranto to ascertain whether one is consti- 
tutionally authorized to hold judicial office. — One 
of the primary purposes of quo warranto is to ascertain 
whether one is constitutionally authorized to hold the of- 
fice he claims, whether by election or appointment. Clark 
v. Mitchell, 2016-NMSC-005. 

Where a tenth judicial district court judge failed to gar- 
ner at least fifty-seven percent of the votes cast-on the 
question of his retention as required by N.M. Const., Art. 
VI, § 33 of the New Mexico constitution, where the judge 
applied for the resulting judicial vacancy, and where the 
judicial nominating committee submitted for consider- 
ation the judge's name to the governor, who then ap- 
pointed the judge to the vacant judicial position, petition 
for. writ of quo warranto was'denied because the New 
Mexico constitution does not prohibit a judicial nominat- 
ing commission from considering, and the governor from 
appointing, an otherwise qualified judicial applicant to fill 
a vacant judicial office based on the judicial applicant's 
nonretention in the immediately preceding election, Clark 
v, Mitchell, 2016-NMSC-005. 

Problems involving legal title to office are ger- 
mane only in a proceeding by quo warranto. Conklin v. 
Cunningham, 1894-NMSC-005, 7 N.M. 445, 38 P. 170 (de- 
cided under former law), 

Misconduct of officer does not of itself amount to 
forfeiture of the office. An officer rightfully in office can 
only be removed for misconduct in a proper proceeding. 
State ex rel. White v. Clevenger, 1961-NMSC-109, 69 N.M. 
64, 364 P.2d 128. 

Quo warranto is not cumulative remedy or one in 
addition to any special statutory remedy for contesting 


MISCELLANEOUS CIVIL LAW MATTERS 
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elections contained in the Election Code. State v. Rodri- 
guez, 1958-NMSC-136, 65 N.M. 80, 332 P.2d 1005. 
Statutory remedy for contesting elections to pub- 
lic office is exclusive, and has superseded quo war- 
ranto. Orchard.v. Board of Comm'rs, 1988-NMSC-011, 42 
N.M. 172, 76 P.2d 41 (decided under former election laws), 
If other election provision applies, quo warranto 
not available. — Quo warranto is no longer available to 


‘an unsuccessful candidate if the contest procedure estab- 


lished by the Election Code applies to the public office in 
question. State v. Rodriguez, 1958-NMSC-186, 65 N.M. 
80, 332 P.2d 1005 (decided under former Election Code). 

Writ lies if no other statutory provision exists, 
— Quo warranto was a proper action to bring since there 
was no provision in the Election Code or other related 
statutes providing for contests for municipal school board 
elections. State v. Rodriguez, 1958-NMSC-136, 65 N.M. 80, 
382 P.2d 1005 (decided under former Election Code), 

Writ used to test right to land grant trusteeship. 
— The writ may be used to test the right to the office of 
trustee of the Tecolote land grant. State ex rel. Valdez v. 
Moise, 1938-NMSC-015, 42 N.M. 280, 76 P.2d 1155. 

Writ not used when questioned office not public. 
— The position of special tax attorney is not a public of- 
fice, and quo warranto is not the proper proceeding to test 
the right of an individual to hold that position at the same 
time he is a member of the state legislature. State ex rel. 
Gibson v. Fernandez, 1986-NMSC-027, 40 N.M, 288, 58 
P.2d 1197. 

Language refers to officer's right to act not ac- 
tions. — The term employed in the statute, "unlawfully 
hold or exercise... any office ...in a corporation," refers 
to the right of one to act as an officer and not to the acts of 
the officer in the discharge of his duties, where such acts 
do not ipso facto operate as, or amount to, a forfeiture of 
the office. State ex rel. White v, Clevenger, 1961-NMSC-109, 
69 N.M. 64, 364 P.2d 128. 

Writ not proper remedy unless acts amount to 
forfeiture. — Quo warranto is not a proper remedy to 
test the legality of the acts of an officer or his misconduct 
in office, nor to compel, restrain or obtain a review of such 
acts unless they amount to a forfeiture of the office, where 
neither the title to the office nor the right to a franchise is 
involved. State ex rel. White v. Clevenger, 1961-NMSC-109, 
69 N.M, 64, 364 P.2d 128, 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Administrative Law," see 11 N:M.L. Rev. 1 
(1981). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur. 2d Quo Warranto §§ 12 to 48, 60 to 64. 

Right of corporation to act as relator in information in 
the nature of quo warranto, 1 A.L.R. 197. 

Teacher as an officer whose right may be tested by quo 
warranto, 30 A.L.R. 1423. 

Quo warranto as proper remedy to enforce forfeiture of 
franchise, 384 A.L.R. 1425. 

Condemnation by de facto corporation, right of land- 
owner to question by quo warranto legality of corporate 
existence, 44 A.L.R. 555. 

Practice of law by corporation as ground for quo war- 
ranto, 73 A.L.R. 1836, 105 A.L.R. 1876, 157 A.L.R. 310. 

Holding or parent corporation as necessary or proper 
party to quo warranto proceeding against subsidiary cor- 
poration, 106 A.L.R, 1188. 

Power of district, county or prosecuting attorney to 
bring action of quo warranto, 131 A. L. Tt 1207, 153 A.L.R. 
899, > 

Right to maintain quo warranto proceedings to test title 
to or existence of public office by private person not claim- 
ing office, 51 A.L.R.2d 1306, 
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Remedy for determining right or title to office in unin- be instituted for the removal of a public officer by a pri- 
corporated private association, 82 A.L.R.2d 1172. vate citizen unless the attorney general refuses to bring 
74 C.J.S, Quo Warranto §§ 6 to 14, 25 to 31. such action, 1939-40 Op. Att'y Gen. 40-3410, 


If attorney general refuses to act then citizen can. 
— Under this section, quo warranto proceedings cannot 


44-3-5. [Cost bond to be posted by private relator.] 


Before any writ shall issue in an action brought upon the complaint or information of a private rela- 
tor under the provisions of this act [44-3-1 to 44-3-16 NMSA 1978], such private person shall file with 
the clerk of the court issuing such writ a cost bond in an amount to be fixed by the court, executed and 
acknowledged as required by law in the case of supersedeas bonds on appeal, to be approved by the 
clerk of said court, conditioned as now required by law in the case of cost bonds in the district court. 


History: Laws 1919, ch. 28, § 5; C.S. 1929, § 115-105; State ex rel. Besse v. District Court, 1925-NMSC-025, 31 
1941 Comp,, § 26-205; 1953 Comp., § 22-15-5. N.M. 82, 239 P, 452, 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 65 Am. 
ANNOTATIONS Jur, 2d Quo Warranto § 59. 
Failure to give cost bond will not defeat jurisdic- 74 C.J.S, Quo Warranto § 17, 


tion where the defendant has made a general appearance. 


44-3-6. [Usurpation of office; allegations in complaint; compensation of 
defendant; bond; injunction. |] 


Whenever such action shall be brought against a person for usurping an office, the attorney 
general, district attorney or person complaining, in addition to the statement of the cause of ac- 
tion, shall also set forth in the complaint the name of the person rightfully entitled to the office 
with a statement of his right thereto, and in such cases, upon proof by affidavit that the defendant 
has received or is about to receive the fees and emoluments of the office by virtue of his usurpa- 
tion thereof, the judge of the district court wherein such proceeding is pending, or a justice of the 
supreme court, if the proceeding be therein pending, may by order require the defendant to furnish 
a good and sufficient bond, within a designated time not exceeding fifteen days, executed and ac- 
knowledged as required by law in the case of supersedeas bonds on appeal, to be approved by said 
judge, conditioned that in case the person alleged to be entitled to the office should prevail, the 
defendant will repay to him all fees and emoluments of the office received by him and by means 
of his usurpation thereof, and in addition to said bond, or in case of a failure to give said bond, the 
said judge or justice shall upon good cause shown, issue a writ of injunction directed to the proper 
disbursing officer enjoining and restraining him from issuing to the defendant or his assigns any 
warrant, check, certificate or certificates of indebtedness representing fees or emoluments of said 
office, until the final adjudication of said cause. 


History: Laws 1919, ch. 28, § 6; C.S, 1929, § 115-106; Requirement of name of person rightfully en- 
1941 Comp., § 26-206; 1953 Comp., § 22-15-6. titled to office procedural. — The supreme court has 
power and authority to hear and determine quo warranto 

ANNOTATIONS cases and to grant relief. There is thus no question at all 


concerning its jurisdiction. The statutory provision requir- 
ing the name of the person rightfully entitled to the office 
to be set forth in the complaint is clearly procedural. State 
ex rel, Anaya v. McBride, 1975-NMSC-032, 88 N.M. 244, 


Supreme court would not give approval to portion 
of this section which requires the name of the person 
rightfully entitled to the office involved in a quo warranto 
proceeding to be set forth in the complaint, at least not if 
it is meant to affect the subject matter jurisdiction of the 539 P.2d 1006. 
court, especially since the statute is inconsistent with Rule Am. Jur, 2d, A.L.R. and C.J. S. references. — 65 Am. 
12(a), N.M.R. App. P. (Civ.) (now Rule 1-012A NMRA), since Jur. 2d Quo Warranto § 89. 
in any situation where a vacancy was filled by appointment Teacher as an officer whose right may be tested by quo 
under such reasoning the court would be shorn of its con- warranto, 30 A.L.R, 1423. 
stitutional powers vis-a-vis quo warranto, and presumably, — Quo warranto to test results of primary election, 86 
with additional bits of legislative ingenuity, of its powers to A.L.R, 246. ; ; 
issue other extraordinary writs as well; such could not have Quo warranto to try title or right to office connected 
been the intention of the people when N.M. Const., art. III, with administration of tax statute, 109 A.L.R. 330. 

§ 1 and art. VI, § 3 were adopted. State ex rel. Anaya v. Mc- 74 C.J.S. Quo Warranto §§ 7, 37, 
Bride, 1975-NMSC-082, 88 N.M. 244, 539 P.2d 1006, 
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44-3-7 MISCELLANEOUS CIVIL LAW MATTERS 44-3-9 


44-3-7, [Right to elective office; allegations concerning election.] 


In all actions brought to determine the right to any office it shall be necessary for the plaintiff 
or relator whenever the defendant is in possession of the office in controversy under a certificate 
of election issued by the proper officer or board of canvassers, to state in his complaint in what 
respect such certificate was improperly or illegally issued; and in case it is claimed that the relator 
received a majority of legal votes cast for the office at any legal election to fill such office he shall 
also state in such complaint the number of legal votes cast, as far as he may be able so to do, for 
the relator and for the defendant for such office respectively, and also the number of votes cast for 
the relator and for the poate ght respectively for such office, as determined by the legal canvass 
of such election. 


History: Laws 1919, ch. 28, § 7; C.S. 1929, § 115-107; Admissibility of election ballots in quo warranto pro- 


1941 Comp,, § 26-207; 1953 Comp., § 22-15-7. ceedings, 71 A.L.R.2d 353. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur. 2d Quo Warranto § 89, 


44-3-8, [Time of hearing demurrer, amending complaint, filing answer 
and trial; application for continuance. | 


If a demurrer to the complaint in such actions be filed by the defendant the same shall be heard 
and determined within six days from the date of service of a copy upon counsel for'the plaintiff and 
relator, and if the demurrer is sustained, plaintiff and relator will be given not to exceed five days 
to amend the complaint, and if it is overruled then the defendant shall have a like time to file the 
answer, provided that upon good cause shown the court may extend the time of either party, but in 
no event shall the time be extended to either party more than four days. The issue as finally made 
shall stand for trial forthwith; and no continuance of any such cause shall be granted upon the 
application of either party unless he shall show the absence of a witness or other testimony and 
they shall be deemed material by the court. The plaintiff or relator may traverse or offer counter 
evidence to the facts set forth in such application for continuance. 


History: Laws 1919, ch. 28, § 8; C.S. 1929, § 115-108; been filed, followed by a second demurrer (now a motion) 
1941 Comp., § 26-208; 1953 Comp., § 22-15-8. which is sustained and an appeal taken to the supreme 
Cross references. — For the abolition of demurrers court. State v, Rodriguez, 1958-NMSC-136, 65 N.M. 80, 
except in special statutory proceedings where the existing 332 P.2d 1005. 
rules conflict, see Rules 1-001 and 1-007C NMRA. If second demurrer overruled on appeal, ‘time to 


answer given. — Where an amended complaint was filed 


ANNOTATIONS in quo warranto action, and second demurrer (now a mo- 

Erroneous for court overruling demurrer to ren- tion) thereto was sustained, and, on appeal to supreme 
der final judgment. — It is a fundamental rule of law court, the demurrer (now a motion) was, in effect, over- 
that it is ordinarily erroneous for a court on overruling a ruled, defendants should be granted statutory time within 
demurrer (now a motion) to render final judgment. State which to answer. State v. Rodriguez, 1958-NMSC-136, 65 
v. Rodriguez, 1958-NMSC-136, 65 N.M., 80, 332 P.2d 1005. N.M, 80, 332 P.2d 1005, 

No provisions for demurrer to amended com- Am. Jur, 2d, A.L.R. and CJS, references. — 65 Am. 
plaint which is sustained. — This statute makes no Jur. 2d Quo Warranto §§ 95, 98. 
provisions: for a case where the amended complaint has 74 C.J.8. Quo Warranto 8§ 40, 41: 


44.3-9. [Judgment; nature; expiration of term of office before 
rendition. | 


In every case such judgment shall be rendered upon the right of the defendant and also upon the 
right of the party alleged to be entitled, or only upon the right of the defendant, as justice may re- 
quire. When the action shall not be terminated during the term of the office in controversy it may 
notwithstanding be prosecuted to completion and judgment rendered, which shall determine the 
right which pay party had to the office, and to the fees and emoluments thereof. 
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44-3-10 


History: Laws 1919, ch. 28, § 9; C.S. 1929, § 115-109; 
1941 Comp., § 26-209; 1953 Comp., § 22-15-9. 


QUO WARRANTO 


44-3-12 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S, references, — 65 Am. 


Jur, 2d Quo Warranto § 112. 
74 C.J.S. Quo Warranto § 48. 


44-3-10. [Judgment for relator claiming office; provisions for changing 
possession; enforcement; punishment for contempt.] 


If the judgment be rendered in favor of the person so alleged to be entitled to the office, it shall 
provide that upon his qualification as required by law, he shall immediately thereafter demand of 
the defendant in the action all the books and papers and insignia of the office in his custody and 
control and that the defendant shall immediately comply therewith by turning over to him all of 
said books, papers and insignia of the office. If the defendant fails or in any wise [way] refuses to 
comply with said demand, the plaintiff or relator shall have an order of the court in said proceed- 
ing citing the defendant as for contempt and directing him to show cause why he should not be 
punished therefor and, if upon the hearing it be shown that the defendant was guilty of disobeying 
such order, the court shall impose a fine of not less than one hundred ($100.00) dollars, and not 
more than one thousand ($1,000.00) dollars, or not less than thirty (30) days nor more than ninety 
(90) days in the county jail, or both such fine and imprisonment within the limits stated. In addi- 
tion the court may direct the further imprisonment of the party in contempt until he complies,with 
the order of the court. In addition to the foregoing such proceedings may be had as are provided for 
by law to compel the delivery of such papers, books and insignia of office. 


History: Laws 1919, ch. 28, § 10; C.S. 1929, § 115- 
110; 1941 Comp., § 26-210; 1953 Comp., § 22-15-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For contempt proceedings, see 34- 
1-2 to 34-1-5 NMSA 1978. 


44-3-11. [Costs.] 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S.'references. — 65 Am. 
Jur. 2d Quo Warranto §§ 114, 116, 120. 
74 C.J.S. Quo Warranto §§ 48 to 50. 


The prevailing party in such proceedings may recover his costs from his opponent, provided that 
no costs shall be taxable against the state -nor the attorney general when acting as relator, but 
such costs shall be taxable against and recovered from a private relator whenever the judgment is 


for the defendant. 


History: Laws 1919, ch. 28, § 11; C.S. 1929, § 115- 
111; 1941 Comp., § 26-211; 1953 Comp., § 22-15-11, 

Cross references. — For provision concerning costs in 
judgment finding defendant guilty of usurpation of office, 
see 44-3-14 NMSA 1978. 


ANNOTATIONS 


This section rather than civil rule governs costs, 
— In an action in quo warranto, the taxation of costs, other 
than the receivership costs, is governed by this section 


(costs in quo warranto proceedings) rather than by Rule 
54(d), N.M.R. Civ. P. ow Rule 1-054D NMRA), White v. 
Clevenger, 1962-NMSC-144, 71 N.M. 80, 376 P.2d 31. 

This section exempts the state and attorney gen- 
eral from costs. State ex rel, Hannett v. District Court, 
1925-NMSC-004, 30 N.M. 300, 233 P. 1002. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 65 Am. 
Jur. 2d Quo Warranto §§ 118, 131, 

74 C.J.S. Quo Warranto § 52. 


44-3-12. [Judgment for relator claiming office; provisions concerning 
compensation; separate action for damages.]| 


When the judgment is for the person so alleged to be entitled to the office, he may have included 
therein a money judgment against the defendant and the surety or sureties on his bond, if furnished 
as in Section 6 [44-3-6 NMSA 1978] provided, for all fees and emoluments collected by him during 
the term involved in such case with interest thereon at six percent per annum; and he may recover 
by separate action the damages which he shall have sustained by reason of the usurpation by the 
defendant of the office from which by virtue of said judgment said defendant has been excluded. 
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44-3-13 MISCELLANEOUS CIVIL LAW MATTERS 44-3-15 


History: Laws 1919, ch. 28, § 12; C.S. 1929, § 115- Bit 3 ANNOTATIONS 


ee a ese 26-2} LESS Comp,’ “pe tes Am. Jur, 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur. 2d Quo Warranto § 117. 


44-3-13. [Joinder of defendants. | 


When several persons claim to be entitled to the same office or franchise, or if they collectively 
claim to be entitled to exercise the franchise of a corporation created by the authority of this state, 
one action may be brought against all such persons in order to try their, and each of their, respec- 
tive rights to such office or franchise. 


History: Laws 1919, ch, 28, § 13; C.S, 1929, § 115- ANNOTATIONS 


AS ELOth Compr A 26-718: APBS rom pat Pa aac Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 


Jur. 2d Quo Warranto § 83. 
74 C.J.S. Quo Warranto § 32. 


44-3-14, [Judgment finding defendant guilty of anit sattol of office; 
_ provisions concerning exclusion and costs. | 


When a defendant against whom such action shall have been brought shall be adjudged guilty 
of usurping or intruding into or unlawfully holding or exercising any office, franchise or privilege, 
judgment shall be rendered that such defendant be excluded from such office, franchise or privi- 
lege, and that the plaintiff recover costs against such defendant. 


History: Laws 1919, ch. 28, § 14; C.S. 1929, § 115- removal, White v. Clevenger, 1962-NMSC-144, 71 N.M. 80, 
114; 1941 Comp.,, § 26-214; 1953 Comp., § 22-15-14, 376 P.2d 31. 

Cross references, — For costs generally, see 44-3-11 Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
NMSA 1978, Jur, 2d Quo Warranto §§ 116 to 118. 


ANNOTATIONS 74 C.J.S. Quo Warranto §§ 49, 50, 52. 


Quo warranto is not proper remedy to test al- 
leged misconduct of a corporate officer as grounds for 


44-3-15, [Election contest statutes unaffected.] 


This act [44-3-1 to 44-3-16 NMSA 1978] shall not be construed to in any way affect the provi- 
sions of the statutes now in force in relation to election contests. 


History: Laws 1919, ch. 28, § 15; C.S. 1929, § 115- State ex rel. A bers pia'e v, Dist. Court, 1933-NMSC- 057, 


115; 1941 Comp., § 26-215; 1953 Comp., § 22-15-15. 37 N.M. 407, 24 P.2d 265. 

Compiler's notes. — Provisions for election contests, Statutory remedy for contesting elections to 
when this section was enacted, were codified as 2066 to public office is exclusive, and has superseded quo war- 
2080, 1915 Code. These provisions were subsequently re- ranto. Orchard v. Board of Comm'rs, 1988-NMSC-011, 
pealed by Laws 1927, ch. 41, § 722 (the 1927 Election 42 N.M. 172, 76 P.2d 41 (decided under former election 
Code which has subsequently been repealed). For pres- laws). 
ent provisions as to contest, see 1-14-1 to 1-14-21 NMSA If other election provision applies, quo Wastdtito 
1978. is not available. — Quo warranto is no longer available 

to an unsuccessful candidate if the contest procedure es- 
ANNOTATIONS tablished by the Election Code applies to the public of- 

Quo warranto is not cumulative remedy or one fice in question..State v, Rodriguez, 1958-NMSOC-136, 65 
in addition to any special statutory remedy for con- N.M. 80, 882 P.2d 1005 (decided under former Election 
testing elections contained in the Election Code. State Code). 

v. Rodriguez, 1958-NMSC-136, 65 N.M. 80, 332 P.2d Writ lies if no other statutory provision exists. 
1005. — Quo warranto was a proper action to bring since there 

Section si pdeneded: by former Election Code.'— was no provision in the Election Code or other related 
Provisions relating to contest of elections in 1927 Election statutes providing for contests for municipal school board 
Code enacted after this section sets up an exclusive rem- elections. State v. Rodriguez, 1958-NMSC-136, 65 N.M. 80, 
edy and supersedes the remedy by statutory quo warranto, 332 P.2d 1005 (decided under former Election Code). 
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44-3-16 


44-3-16. [Speedy hearing on appeal. ] 


GAMBLING DEBTS AND LOSSES 44-5-1 


In case of an appeal the supreme court shall advance the case on the docket of said court: so as 


to obtain the most speedy hearing possible. 


History: wisn g 1919, ch. 28, § 16; C.S, 1929, § 115- 
116; 1941 Comp., § 26-216; 1953 Comp., § 22-15-16. 

Cross references, — For appeals generally, see Rules 
12-201 to 12- 216 NMRA, 


ANN! OTATIONS 


Section presupposes a right to appeal. — Although 
this article (Sections 44-3-1 to 44-3-16. NMSA 1978) 


does not provide for an appeal, it presupposes, an ap- 
peal under this section. State ex rel. Besse v,Dist. Court, 
1925-NMSC-025, 31 N.M. 82, 239 P. 452. 

Am. Jur. 2d, A. L.R. and Cu.S. EOfeFEROgs, — 65.Am. 
Jur. 2d Quo Warranto § 124, 

Determination of issues of fact involved in original quo 
warranto proceedings in appellate court, 98 A.L.R. 237. 

74 C.J.S. Quo Warranto § 51. 


ARTICLE 4 


Actions Against Receivers 


(Repealed by Laws 1995, ch. 81, § 11.) 


44-4-1 to 44-4-5. Repealed. 


Repeals. — Laws 1995, ch. 81, § 11 repealed 44-4-1 
to 44-4-5 NMSA 1978, as enacted by Laws 1917, ch, 72, 
§§ 1 through 5, relating to actions against receivers, effec- 
tive June 16, 1995, For provisions of former sections, see 


the 1994 NMSA 1978 on NMOneSource.com. For present 
provisions relating to receivers, see Chapter 44, Article 8 
NMSA 1978. 


ARTICLE 5 
Gambling Debts and Losses 


Sec. : 
44-5-1. Money and property losses; loser's right of action 
for recovery; nature of remedy. 
44-5-2. Contents of complaint. 
44-5-3. Action maintainable by spouse, children, heirs, 
executors, administrators and creditors or 
[of] loser. 
44-5-4. Judgments, conveyances and contracts founded 
on gambling loss void; suit to declare void; 
parties. 
44-5-5. Defense in action by assignee, 
44-5-6, Loss by minor, servant or apprentice in grocery, 
store or dramshop; proprietor liable; who 
may sue. 


Sec. 

44-5-7. How defenses under this pate may be asserted. 

44-5-8. Suit before magistrate; interrogatories to defen- 
dant. 

44-5-9. Answer to interrogatories not evidence i in crimi- 
nal prosecution. 

44-5-10. Election bets included. 

44-5-11, Stakeholder's liability; demand Be een 

44-§-12, Garnishment against winner in action by credi- 

fi tor against loser. : 
44-5-13. Time for commencing action. 
44-5-14. Action for recovery; immunity. 


44-5-1. [Money and property losses; loser's right of action for BECOVEEY: 


nature of remedy. | 


Any person who shall lose'any money or property at any game at cards, or at any gambling de- 
vice;‘may recover the same by action of debt, if money; if property, by action of trover, replevin or 


detinue. 


History: Laws 1856-1857, p. 34; C.L. 1865, ch. 36, 
§ 1; C.L. 1884, § 2290; C.L. 1897, § 3199; Code 1915, 
§ 2507; C.S. 1929, § 58-101; 1941 Comp., § 25-1001; 
1953 Comp,., § 22-10-1. 

Cross references, — For deductions considered taxes, 
see 7-3-4 NMSA 1978. 


For criminal statutes with respect to gambling, see 30- 
19-1 to 30-19-14 NMSA 1978. 

For replevin worn see 42-8-1. to 42-8-22 NMSA 
1978. f 


© 2022 State of New Mexico. New Mexico,Compilation Commission, All rights reserved. 


44-5-2 


ANNOTATIONS 


MISCELLANEOUS CIVIL LAW MATTERS 


These provisions were designed to discourage - 


gambling. Wolford v. Martinez, 1923-NMSC-058, 28 N.M. 
622, 216 P. 499. 

Courts will not aid the winner in the enforcement 
of contracts or in the recovery of money or property won 
through gambling devices, or wagers in violation of this 
section. Appleton v. Maxwell, 1901-NMSC-009, 10 N.M. 
748, 65 P. 158. 

Recovery not barred because loser first atieoosted 
gaming. — The mere fact that plaintiff himself first sug- 
gested a game of poker does not deny him the benefit of 
this section, Snure v. Skipworth, 1956-NMSC-073, 61 
N.M. 340, 300 P.2d 792. 

Coin flip to decide between two alternatives not 
gambling. — Agreement between vendor and purchaser 
of a mortgaged farm whereby a coin flip was used to deter- 
mine whether or not purchase price would be reduced, but 
where regardless of outcome vendor would be relieved of 
obligation to pay penalty in the event that purchaser de- 
cided to pay off mortgage, was not void under the provi- 
sions of Sections 44-5-1 and 44-5-4 NMSA 1978 as being 
arrived at through gambling. This was no evil in the use 
of such coin flip for the purpose of determining which al- 
ternative should be applicable. (Because Sections 30-19-1 
and 30-19-2 NMSA 1978 were not in effect at the time the 
agreement took place, the definitions of "bet" and "gam- 
bling device" as contained in those sections were not used 
in deciding this case) Garvin v. Hudson, 1966-NMSC-108, 
76 N.M. 408, 415 P.2d 369. 

Bank on which debt payment check drawn i is nec- 
essary party. — Bank as holder of the funds on which 
check in payment of an illegal gaming contract was drawn 
was a necessary party in proceeding brought by payee to 
cancel the check, as bank, had it cashed such check, would 
have been liable for the full amount. Teaver v. Miller, 
1949-NMSC-043, 53 N.M. 345, 208 P.2d 156. 

When two or more confederate to "shear a lamb" 
at gaming, they render themselves jointly and severally 
liable under statutes such as this. Snure v. Skipworth, 
1956-NMSC-073, 61 N.M. 340, 300 P.2d 792. 

Loss occurs when game played not at time of 
payment. — Where, in action to recover money lost at 
gambling device, it was in evidence that plaintiff did not 
settle the loss at the time of the play,.but about six weeks 
later he gave a check which defendant cashed, the loss 
occurred at the time the game was played and not when 
the check was given or the money paid. Mann v. Gordon, 
1910-NMSC-059, 15 N.M. 652, 110 P. 1043. 

Must prove defendant won and received payment 
through stakeholder. — In order to recover money un- 
der these provisions, it must be proved that defendant 
won said amount from the plaintiff and that he received 
said amount from the plaintiff through the stakeholder. 


44-5-2, [Contents of complaint.] 


44-5-2 


Armstrong v. Aragon, 1905-NMSC-003, 18 N.M. 19,°79 
P20 ke 

Winner's year-old losses to plaintiff cannot be set- 
off. — In action to recover money lost at gambling within 
one year prior to the bringing of the action, moneys won 
at gambling by plaintiff from defendant more than one 
year prior to the bringing of plaintiff's action could not 
be pleaded as a set-off or counterclaim. Mann v, Gordon, 
1910-NMSC-059, 15 N.M. 652, 110 P. 1043. 

Uniform Negotiable Instruments Law did not 
modify these provisions. — There is no repugnancy be- 
tween this law and the Uniform Negotiable Instruments 
Law (since repealed) which was not intended to modify 
these provisions concerning gambling. Farmers' State 
Bank v, Clayton Nat'l Bank, 1925-NMSC-026, 31 N.M. 
344, 245 P. 543. 

. Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur, 2d Gambling §§ 212, 213. 

Right to recover money which plaintiff placed in hands 
of an agent to be used for gambling purposes, 3 A.L.R. 
1635, 

Accountability to owner of one who receives funds for 
"bucket shop" transaction from third person acting with- 
out authority, 35 A.L.R. 427. 

Recovery of losses on horse races, 45 A.L.R. 1003. 

Margin transactions or dealings in futures as within 
statutes providing for recovery back of money, paid on 
gaming consideration, 49 A.L.R. 1085. 

Rights and remedies in respect. of money in gambling 
machine or other receptacle, used in connection with gam- 
bling, seized by public authorities, 79 A.L.R. 1007. 

Right of professional gambler in action by casual gam- 
bler to recover losses, to set off money lost by him to ca- 
sual gambler, 88 A.L.R. 1078. 

Violation of statute relating to bucket shops or bucket 
shop transactions as ground of action by customer or pa- 
tron, 113 A.L.R. 853. 

Statute permitting specified forms of betting as affect- 
ing civil action on wagering contract, 117 A.L.R. 835. 

Gambler's right to recover money lost by him as includ- 
ing money belonging to others, 162 A.L.R. 1224. 

Rights and remedies in respect of property pledged for 
payment of gambling debt, 172 A.L.R. 701. 

Recovery of money or property lost through cheating or 
fraud in forbidden gambling or game, 39 A.L.R.2d 1213. 

Right of owner to recover his money gambled away by 
another without authority, 44 A.L.R.2d 1242. 

Law or policy of forum against wagering transactions as 
precluding enforcement of claim based on gambling trans- 
action valid under governing law, 71 A.L.R.3d 178. 

Right to recover money lent for gambling purposes, 74 
A.L.R.5th 369. 

38 C.J.S. Gaming § 45 et seq. 


In such action it shall be sufficient for the plaintiff to declare generally as in actions for debt for 
money had and received for the plaintiff's use, or as in actions of trover or detinue for a supposed 
finding and the detaining or converting the property of the plaintiff to the use of the defendant 
whereby an action hath accrued to the plaintiff. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, 
§ 2; C.L. 1884, § 2291; C.L. 1897, § 8200; Code 1915, 
§ 2508; C.S. 1929, § 58-102; 1941 Comp., § 25-1002; 
1953 Comp., § 22-10-2. 
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Cross references, — For the contents ra a claim for 
relief, see Rule 1-008A NMRA. 
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44-5-3 GAMBLING DEBTS AND LOSSES 44-5-4 


ANNOTATIONS Armstrong v. Aragon, 1905-NMSC-003, 18 N.M. 19, 79 
ae sa ; ; : P, 291. 
Action is against party receiving thing wagered. Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
— These provisions give a right of action not against the Jur. 2d Gambling § 257 
party theoretically winning the wager, but against one to 38 C.J.S. Gaming § 62. 


whom the amount or thing wagered has been delivered. 


44-5-3. Action maintainable by spouse, children, heirs, executors, 
administrators and creditors or [of] loser. 


The spouse, children, heirs, executors, administrators and creditors of the person losing may 
have the same remedy against the winner as provided in Sections 44-5-1 and 44-5-2 NMSA 1978. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
§ 3; C.L. 1884, § 2292; C.L. 1897, § 3201; Code 1915, Jur. 2d Gambling §§ 226, 228. 
§ 2509; C.S. 1929, § 58-103; 1941 Comp., § 25-1003; Assignment of, or succession to, statutory right of action 
1953 Comp., § 22-10-3; Laws 1973, ch. 59, § 1. for recovery of money lost at gambling, 18 A.L.R.2d 999. 


ANNOTATIONS 38 C.J.S. Gaming § 48. 


Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968). 


44-5-4. Judgments, conveyances and contracts founded on gambling 
loss void; suit to declare void; parties. 


All judgments, securities, bonds, bills, notes or conveyances, when the consideration is money or 
property won at gambling, or at any game or gambling device, shall be void, and may be set aside 
or vacated by any court of equity upon a bill filed for that purpose, by the person so granting, giv- 
ing, entering into or executing the same or by any creditor or by his executors, administrators, or 
by any heir, purchaser or other persons interested therein; provided however, that the holder in 
due course of any such security, bond, bill or note which is otherwise negotiable holds such instru- 
ment free from any defect of title of prior parties, and free from defenses available to prior par- 
ties among themselves, and may enforce payment of such instrument for the full amount thereof 
against all parties liable thereon. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, Coin flip to decide between two alternatives not 

§ 4; C.L. 1884, § 2293; C.L. 1897, § 3202; Code 1915, gambling. — Agreement between vendor and purchaser 
§ 2510; C.S. 1929, § 58-104; 1941 Comp., § 25-1004; of a mortgaged farm whereby a coin flip was used to deter- 
1953 Comp., § 22-10-4; Laws 1955, ch. 77, § 1. mine whether or not purchase price would be reduced, but 
Cross references. — For transfer and negotiation gen- where regardless of outcome, vendor would be relieved of 
erally, see 55-3-201 to 55-3-207 NMSA 1978. obligation to pay penalty in the event that purchaser de- 
For holder in due course generally, see 55-3-301 to apd 3- cided to pay off mortgage, was not void under the provi- 
810 NMSA 1978. sions of Sections 44-5-1 and 44-5-4 NMSA 1978 as being 
Emergency clauses. — Laws 1955, ch. 77, § 2, contained arrived at through gambling. This was no evil in the use 
an emergency clause and was approved March 4, 1955. of such coin flip for the purpose of determining which al- 
ternative should be applicable. (Because Sections 30-19-1 

ANNOTATIONS and 30-19-2 NMSA 1978 were not in effect at the time the 


agreement took place, the definitions of "bet" and "gam- 
bling device" as contained in those sections were not used 
in deciding this case.) Garvin v. Hudson, 1966-NMSC-108, 
76 N.M. 408, 415 P.2d 369. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 


Party knowingly loaning money for gambling 
cannot recover by suit. — Where money is loaned or 
advanced with the understanding between the parties 
that it shall be used in gambling, or where the party ad- 
vancing the money shares in the gambling transaction, : 
such party becomes particeps criminis and cannot recover Jur. 2d Gambling $§ 207 to 211. Boge 
in suit for the money loaned or advanced. Appleton v. Max- Effect of Negotiable Instruments Act on statute invali- 
well, 1901-NMSC-009, 10 N.M. 748, 65 P. 158. dating instrument given for gambling consideration, 8 

"Gambling" not Sh ar to games of chance. — A.L.R. 314, 11 A.L.R, 211, 37 A.L.R. 698, 46 A.L.R. 959. 
The word "gambling" is not restricted to wagering upon Right of maker, or other party to transfer, to make the 
the result of any game of chance, but applies to wagering defense that paper was transferred on a gambling consid- 
of all kinds, and there can be no doubt'that a horse race is eration, 56 A.L.R, 1322. 

a gambling device when adopted for such purpose. Joseph 38 C.J.S, Gaming §$§ 26, 30 et seq. 
v. Miller, 1876-NMSC-001, 1 N.M. 621. 
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445-6 MISCELLANEOUS CIVIL LAW MATTERS 44-5-9 


44-5-5. [Defense in action by assignee.] 


The assignment of any bond, bill, note, judgment, conveyance or other security, shall not affect 


the defense of the person executing the same. 


Aaa Laws 1856-1857, p. 36; C.L. 1865, ch. 36, 
§ 5; C.L. 1884, § 2294; C.L. 1897, § 3203; Code 1915, 
§ 2511; C.S. 1929, § 58-105; 1941 Comp., § 25-1005; 
1953 Comp.,, § 22-10-5, 

Cross references, — For the rights of a transferee of a 
negotiable instrument, see 55-3-203 NMSA 1978. 
’For the rights of a ‘holder in due course, see 55-38-8301 
NMSA 1978 et seq. 


For the rights of one not a holder in due course, see 55- 
3-306 NMSA 1978, 


ANNOTATIONS 
Party knowingly loaning money for gam- 


- e) 


‘bling cannot recover by suit. Appleton v. Maxwell, 


1901-NMSC-009, 10 N.M, 748, 65 P. 58, 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur. 2d Gambling §§ 208 to 210, 


44-5-6. [Loss by minor, servant or apprentice in grocery, store or 
dramshop; proprietor liable; who may sue. |] 


If any minor, servant or apprentice shall lose any money or property in any grocery, store or 
dramshop by betting at cards, or any other gambling device, or by any other bet, wager or hazard 
whatever, the father, mother, relations or guardian of such minor, or the master of such apprentice 
or servant may sue for and recover from the keeper of such grocery, store or dramshop, such money 


or property or the value thereof, so lost by such minor, apprentice or servant. 


History: Laws 1856-1857, p. 36; C.L, 1865, ch. 36, 
§ 6; C.L. 1884, § 2295; C.L. 1897, § 3204; Code 1915, 
§ 2512; C.S, 1929, § 58-106; 1941 Comp., § 25-1006; 
1953 Comp,, § 22-10-6. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur. 2d Gambling § 234. 


44-5-7. [How defenses under this article may be asserted.] 


Any matter of defense, under this chapter [44-5-1 to 44-5-14 NMSA 1978], may be specially 
pleaded, or given in evidence, under the general issue. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, 
§ 7; C.L, 1884, § 2296; C.L. 1897, § 3205; Code 1915, 
§ 2513; C.S. 1929, § 58-107; 1941 Comp., § 25-1007; 
1958 Comp,., § 22-10-7. 

Compiler's notes. — The term "this chapter" was sub- 
stituted for the term "this act" by the 1915 Code compilers 
and refers to ch. 48 of the 1915 Code. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur, 2d Gambling §§ 257, 258. 
38 C.J.S, Gaming § 63. 


44-5-8. [Suit before magistrate; interrogatories to defendant. | 


In all suits, under this chapter [44-5-1 to 44-5-14 NMSA 1978], before a justice of the peace 
[magistrate], the plaintiff may call in the defendant to answer, on oath, any interrogatory touching 
the case, and if the defendant refuse to answer, the same shall be taken as confessed. 


History: Laws 1856-1857, p. 36; C.L..1865, ch. 36, 
§.8; C.L. 1884, § 2297; C.L. 1897, § 3206; Code 1915, 
§ 2514; C.S. 1929, § 58-108; 1941 Comp., § 25- 1008; 
1953 Comp. « § 22-10-8. 

Compiler's notes. — The erm "this chapter" was sub- 
stituted for the term "this act" by the 1915 Code compilers 
and refers to ch. 48. of the 1915 Code. 


Laws 1968, ch. 62, § 40, abolishes the office of justice of 
the peace and provides that whenever the term "justice of 
the peace" occurs in the laws it shall be construed to refer 
to the magistrate court. See 35-1-38 NMSA 1978. 


44-5-9. [Answer to interrogatories not evidence in criminal prosecution. | 


Such answer shall not be admitted against such person as evidence in any criminal proceeding. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, 
§ 9; C.L. 1884, § 2298; C.L. 1897, § 3207; Code 1915, 


§ 2515; C.S. 1929, § 58-109; 1941 Comp., § 25-1009; 
1953 Comp., § 22-10-9, 
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44-5-10 GAMBLING DEBTS AND LOSSES 44-5-12 


44-5-10. [Election bets included. ] | 


Bets and wagers on an election authorized by the constitution and laws of the United States, or 
by the laws of this state, are gaming within the meaning of this chapter [44-5-1 to 44-5-14 NMSA 
1978]. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, ANNOTATIONS 
§ 10; C.L. 1884, § 2299; C.L. 1897, § 3208; Code 1915, : ae , ee 
§ 2516; C.S. 1929, § 58-110; 1941 Comp., § 25-1010; Section applied to sheriff's election at general 
1953 Comp., § 22-10-10. election. — This section applied to a bet or wager upon the 
Compiler's notes. — The term "this chapter" was sub- result of the election of sheriff at a general election. Arm- 
stituted for the term "this act" by the 1915 Code compilers strong v. Aragon, 1905-NMSC-003, 13 N.M. 19, 79 P. 291. 
and refers to ch. 48 of the 1915 Code. Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 


C.J.S. Gaming § 89. 


44-5-11. [Stakeholders liability; demand required.] 


Every stakeholder who shall knowingly receive any money or property, staked upon any betting, 
declared gaming by the provisions of this chapter [44-5-1 to 44-5-14 NMSA 1978], shall be liable 
to the party who placed such money or property in his hands, both before and after the determina- 
tion of such bet, and the delivery of the money or property to the winner shall be no defense to an 
action brought by the loser for the recovery thereof: provided, that no stakeholder shall be liable 
afterwards, unless a demand has been made upon such stakeholder for the money or property in 
his possession previous to the expiration of the time agreed upon by the parties for the determina- 
tion of such bet or wager. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, Schnoor v. Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 
§ 11; C.L. 1884, § 2300; C.L. 1897, § 3209; Code 1915, 922. 
§ 2517; C.S. 1929, § 58-111; 1941 Comp., § 25-1011; Action cannot be maintained on contract that is 
1953 Comp., § 22-10-11. illegal or against public policy, where both parties are 
Compiler's notes. — The term "this chapter" was sub- equally culpable. Schnoor v. Griffin, 1968-NMSC-067, 79 
stituted for the term "this act" by the 1915 Code compilers N.M. 86, 439 P.2d 922. 
and refers to ch. 48 of the 1915 Code. This section makes stakeholder liable for money 
OTATIONS placed in his hands "staked upon any betting." Where 


defendant was not a stakeholder - but a party to an il- 
legal act - law will leave the parties where it found them. 
Schnoor v. Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 
922. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gambling.§§ 247, 248 to 250. 

Recovery of money or property entrusted to another for 
illegal purpose, but not so used, 8 A.L.R.2d 307. 

38 C.J.S. Gaming § 49. 


Public policy against gambling overrides rule 
preventing unjust enrichment. — The public policy of 
New Mexico is to restrain and discourage gambling and 
must override the rule which prevents unjust enrichment, 
particularly where there is a choice between that which 
is considered to be for the benefit of the public at large as 
distinguished from any benefit to an individual litigant. 


44-5-12. [Garnishment against winner in action by creditor against 
loser. | 


Any creditor to any person losing by any game at cards or any other gambling device, in addi- 
tion to the remedy provided by the above sections of this chapter [44-5-1 to 44-5-14 NMSA 1978], 
shall have the right to garnishee the winner in any proceeding by attachment or execution, and 
the same proceeding shall be had thereon as if such winner were a debtor of the party losing to the 
amount of money, property, rights or credits, that may appear to have been so won by said winner 
from the party losing. 


History: Laws 1856-1857, p. 36; C.L. 1865, ch. 36, ANNOTATIONS 


§ 12; C.L. 1884, § 2301; C.L. 1897, § 3210; Code 1915, , 2 eee ; 

§ 2518; C.S. 1929, § 58-112; 1941 Comp., § 25-1012; Law reviews. — For article, Approaching Statutory 

1953 Comp., § 22-10-12. Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968). 


Cross references. — For procedures in garnishment 
proceedings, see 35-12-1 to 35-12-19 NMSA 1978. 

Compiler's notes. — The term "this chapter" was sub- 
stituted for the term "this act" by the 1915 Code compilers 
and refers to ch. 48 of the 1915 Code. 
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44-5-13 MISCELLANEOUS CIVIL LAW MATTERS 44-5-14 


44-5-13. [Time for commencing action.] 


Any action for money or property brought under this chapter [44-5-1 to 44-5-14:NMSA 1978], 
shall be commenced within one year from the time such action accrued, and not afterwards. 


History: Laws 1856-1857, p. 38; C.L. 1865, ch. 36, device, it was in evidence that the plaintiff did not set- 

§ 18; C.L. 1884, § 2302; C.L. 1897, § 3211; Code 1915, tle the loss at the time of the play, but about six weeks 

§ 2519; C.S. 1929, § 58-118; 1941 Comp., § 25- 1013; later he gave a check which defendant cashed, the loss oc- 

1953 Comp,, § 22-10-13, curred at the time the game was played, and not when 

Compiler's notes. — The term "this chapter" was ajndie the check was given or the money, paid. Mann v. Gordon, 
stituted for the term "this act" by the 1915 Code compilers 1910-NMSC-059, 15 N.M. 652, 110 P. 1043, 

and refers to ch. 48 of the 1915 Code. Objection to. counterclaim barred by limitations 

sustained. — An objection to a counterclaim which 

ANNOTATIONS pleaded a cause of action under the gaming statutes 


barred by the statutes of limitation was properly sus- 
tained. Mann v. Gordon, 1910-NMSC-059, 15 N.M. 652, 
110 P. 1043. 

Am. Jur, 2d, A.L.R. ignd C J. S. references. —38°Ani. 
Jur, 2d Gambling §§ 288 to 248. 


Losses over one-year old cannot be set-off. — In 
a suit brought to recover money lost at gambling within 
one year prior to the bringing of such action, moneys won 
at gambling by the plaintiff from the defendant more 
than one year prior to the commencement of action by the } J ee ; 
plaintiff to recover his losses cannot be pleaded as a set- Action to recover money or property lost and paid 
off or counterclaim to the original cause of action. Mann v. through gambling as affected by statute of limitations, 22 
Gordon, 1910-NMSC-059, 15 N.M. 652, 110.P, 1043,» A,L.R.2d 1390, 

Loss occurs at time game played, not when money 38 CJS. Gaming § 60, 
paid. — Where, in action to recover money lost at gaming 


44-5-14, Action for recovery; immunity. 


All persons who shall claim money or property lost at gaming, or when said money or property 
may be claimed by his spouse, child, relation or friend, said person, although he may have gam- 
bled, is hereby exempted from the punishment imposed by the:laws eepeseeaeny and restraining 
gaming. 


History: Laws 1856-1857, p. 38; C.L. 1865, ch. 36; title thereto, and by providing the right to recover same. 
§ 14; C.L. 1884, § 2803; C.L. 1897, § 3212; Code 1915, State v. Schwartz, 1962-NMSC-119, 70 N.M..4386, 374 P.2d 
§ 2520; C.S. 1929, § 58-114; 1941 Comp., § 25-1014; 418. 
1953 Comp., § 22-10-14; Laws 1973, ch. 59, § 2, After gambling prosecution, person may not in- 
voke these provisions, — The statute (44-5-1 to 44-5- 


ANNOTATIONS 14°NMSA 1978) imposes a duty upon one invoking it. It 

Specific gambling penalty did not impliedly re- requires him to come forward, disclose and: make known 
peal this section. — Laws 1921, ch. 86 (since repealed) the criminal act by the filing of a civil action for recovery 
did not repeal by implication the exemption provision of his losses. He may not delay such disclosure until such 
(this section) when it imposed a specific penalty for gam- time as he is charged with the offense and then reap the 
bling. State v. Schwartz, 1962-NMSC-119, 70 N/M. 436, benefits of the statute. State v, Schwartz, 1962-NMSC- 119, 
374 P2d 418. 70 N.M. 436, 374 P.2d 418. 

This statute (44-5-1 to 44-5-14 NMSA 1978) was de- Law reviews. — For article, "Approaching Statutory 
signed to discourage gambling by depriving the per- Interpretation in New Mexico," see 8 Nat. Resources J. 
son winning any of the things therein enumerated of any 689 (1968). 1 .c 

ARTICLE 6 

Declaratory Judgments 
Sec. Sec. 
44-6-1. Short title. 44-6-9, Supplemental relief. 
44-6-2. Scope. 44-6-10. Jury trial. 
44-6-3, Definition. j Vi, 44-6-11. Costs, : 
44-6-4. Power to construe. 44-6-12, . Parties; 
44-6-5. Contract construction. 44-6-13.° State. or official may be sued; cone faaetioe: ‘of 
44-6-6. Enumeration not exclusive. ‘ constitution or statute, 
44-6-7. Discretionary. 44-6-14. Construction. ; 
44-6-8. Review. 44-6-15. Uniformity of interpretation. 
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44-6-1 


44-6-1. Short title. 


DECLARATORY JUDGMENTS 


44-6-2 


This act [44-6-1 to 44-6-15 NMSA 1978] may be cited as the "Declaratory Judgment Act." 


History: 1953 Comp., § 22-6-4, enacted by Laws 
1975, ch. 340, § 1... 

Cross references, — For procedure with respect to de- 
claratory judgment, see Rule 1-057 NMRA, 


44-6- 2. Scope. 


ANNOTATIONS 


Law reviews. — For survey; "Civil Procedure: in New 
Mexico-in 1975," see 6 N.M. L. Rev. 367 (1976). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The, Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985), 


In cases of actual controversy, district saiiits within their respective tadietidtts shall have 
power to declare rights, status and other legal relations whether or not further relief is or could be 
claimed. No action or proceeding shall be open to objection on the:ground that’a declaratory judg- 
ment or decree is prayed for. The declaration may be either affirmative or negative in form and 
effect and shall have the force and effect.of a final judgment or decree. 


“History: 1 1953 Comp., § 22-6-5, enacted by Laws 
1975, ch. 340, § 2. 


' ANNOTATIONS 


I. GENERAL CONSIDERATION. 

II, ACTUAL CONTROVERSY. 

Il]. APPLICABILITY. 

IV. RELATIONSHIP TO OTHER ACTIONS. 


‘I. GENERAL CONSIDERATION: 


Administrative rule-making proceedings.; — A 
court may;not intervene in administrative rule-making 
proceedings before the»adoption of a rule or regulation 
because the separation of powers doctrine forbids a court 
from prematurely interfering with the administrative 
processes created by the legislature; only upon completion 
of administrative rule-making proceedings will a party be 
certain that it is aggrieved, since it is unknown whether 
a regulation will even be adopted by the agency; and 
since the administrative proceeding is not complete, there 
is no actual controversy to be resolved by a declaratory 
judgment action. New Energy Econ., Inc. v. Shoobridge, 
2010-NMSC-049, 149 N.M. 42, 243 P.3d 746. 

Where plaintiffs filed a complaint for a declaratory judg- 
ment to enjoin the environmental improvement board from 
holding fact-finding hearings on a proposal to regulate 
green house emissions on the grounds that the board lacked 
statutory authority to consider the proposal, the question of 
whether the board's rule-making actions exceeded its legis- 
lative authority was not ripe for judicial review because no 
final rule-making action had occurred and there was not an 
actual controversy. New. Energy Econ., Inc..v, Shoobridge, 
2010-NMSC-049, 149 N.M. 42, 243 P.3d 746. 

Declaratory judgment action to determine au- 
thority to enact regulations. — A plaintiff may file 
an action under the Declaratory Judgment Act to raise a 
purely legal challenge to the environmental improvement 
board's authority under state law and may file the action 
independent of the administrative appeal process, with or 
without the environmental improvement board's consent. 
State ex relsHanosh v. State ex rel. King, 2009-NMSC-047, 
147 N.M. 87, 217 P.8d 100, aff'g State ex rel: Hanosh v. 
N.M. Envtl. Improvement Bd., 2008-NMCA-156, 145 N.M. 
270, 196 P.3d 970. “ 

"Actual controversy" and "interested party" re- 
quired. — Under this section's predecessor there must 
have been an "actual controversy" and an "interested 
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party” petitioning for judgment. State ex rel. Maloney v. 
Sierra, 1970-NMSC-144, 82 N.M. 125, 477 P.2d 301. 

Controversy assuring concrete adverseness is 
key ingredient of standing. — The "gist of the ques- 
tion of standing" is whether the party seeking relief has 
alleged such personal stake in the outcome of the contro- 
versy as to assure the concrete adverseness which sharp- 
ens the presentation of issues upon which the court so 
largely depends for illumination of difficult constitutional 
questions. State ex rel. Overton v. N.M. State Tax Comm'n, 
1969-NMSC-140, 81 N.M. 28, 462 P.2d 613. 

Decision to accept declaratory judgment :‘juris- 
diction discretionary and reviewable. — Whether a 
court assumes, takes, entertains, accepts or exercises ju- 
risdiction in a declaratory judgment action, or refuses so 
to do, it is acting within its discretionary power which is 
subject to review for an alleged abuse thereof. Allstate Ins. 
Co. v. Firemen's Ins, Co., 1966-NMSC-120, 76 -N.M. 4380, 
415 P.2d 653. 

Determination of remedy may be had before 
hearing on merits. — Contention that it was: manda- 
tory on the district court to hear a case on the merits be- 
fore it could exercise its discretion to determine whether 
a declaratory judgment. was the appropriate remedy 
and whether a declaration should be granted or denied 
was without merit. Al/state Ins. Co.,v. Firemen's-Ins. Co., 
1966-NMSC-120, 76 N.M. 430, 415 P.2d 553. 

Action contesting proposed expenditure's consti- 
tutionality not premature, — Because the bond issue 
money has not been raised, nor spent, does not make this 
a premature suit for declaratory judgment, seeking a dec- 
laration that proposed expenditure of money was uncon- 
stitutional. Gomez v. Board of Educ., 1971-NMCA-148, 83 
N.M. 207, 490 P.2d 465. 

Stipulation may supply absent allegations of an- 
swer. — Where an action for a declaratory judgment is 
submitted upon a stipulation that completely covers. the 
case, then the matter of pleadings becomes immaterial 
and the fact that the pleadings contain no allegation 
upon a certain issue involved will .not be considered. A 
stipulation may supply absent allegations of an answer. 
A stipulation may supply the failure to allege the amount 
involved, if such amount is contained in the stipulation 
itself. Lyle v. Luna, 1959-NMSC-042, 65:N.M. 429, 338 
P.2d 1060. 

Question not pleaded but argued will be con- 
sidered. — Where a controversial. question was. not 
pleaded but argued pro and con in, briefs of the parties, 
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the supreme court considers it in the same manner as a 
cause of action properly pleaded. Laughlin v, Laughlin, 
1944-NMSC-062, 49 N.M. 20, 155 P.2d 1010. 

Dispute turning upon fact question still consid- 
ered. — That the dispute turns upon question of fact does 
not withdraw it from judicial cognizance. National Liberty 
Ins, Co, of Am. v. Silva, 1939-NMSC-023, 43 N.M, 283, 92 
P.2d 161; Aetna Life Ins, Co. v. Haworth, 300 U.S. 227, 57 S. 
Ct. 461, 81 L. Ed. 617, reh'g denied, 300 US. 687, 57 S. Ct. 
461, 81 L. Ed. 617 (1937). 

Judgment not disturbed where evidence conflicts 
and corroboration available. — Where land had been 
left out of a deed by mutual mistake, a finding to that ef- 
fect and a determination of the value of the land would 
not be disturbed on appeal, where the evidence adduced in 
the declaratory judgment suit was conflicting and corrobo- 
ration on the part of a disinterested witness was avail- 


able. Collier v. Sage, 1947-NMSC-025, 51 N.M. 147, 180° 


P.2d 242. 

Trial court may properly grant declaratory and 
nondeclaratory relief in a single action when such 
relief is requested in the pleadings by the parties. Sun- 
west Bank v. Clovis IV, 1987-NMSC-065, 106 N.M. 149, 
740 P.2d 699. 


II, ACTUAL CONTROVERSY. 


An actual controversy must exist to confer juris- 
diction on the district courts. — Under the Declara- 
tory Judgment Act, courts in New Mexico have jurisdic- 
tion to adjudicate and declare rights and legal relations 
only in cases of actual controversy. An actual controversy 
is not present unless the issue raised by the litigants ripe 
for judicial determination and the litigant has standing. 
AFSCME v. Board of Cnty. Comm'rs of Bernalillo Cnty., 
2016-NMSC-017, vacating 2015-NMCA-070, 352 P.3d 682. 

Where union sought to file a prohibited practice claim 
with the public employees labor relations board rather 
than with the county labor board, as designated by the 
labor-management relations ordinances, claiming that fil- 
ing with the county labor board would deprive the union 
and its members of due process because the county labor 
board's decisions are subject’ to a biased review by the 
county commission, the union did not establish the exis- 
tence of an actual controversy, because the fact that the 
due process injury would materialize only if the county 
labor board found a prohibited practice, giving the county 
commission the right to review, the union failed to satisfy 
the justiciability requirements of ripeness and the injury- 
in-fact component of standing, and therefore the district 
court lacked jurisdiction to decide the merits of the action. 
AFSCME uv. Board of Cnty. Comm'rs of Bernalillo Cnty., 
2016-NMSC-017, vacating 2015-NMCA-070, 352 P.3d 682. 

In order to confer jurisdiction on court to enter 
declaration an actual controversy must exist. Allstate 
Ins, Co, v, Firemen's Ins. Co., seus NMSC-120, 76 N.M. 
430, 415 P.2d 553. 

An actual controversy mat exist to confer 
jurisdiction. Taos County Bd. of Educ. v. Sedillo, 
1940-NMSC-026, 44 N.M. 300, 101 P.2d 1027. 

Question must be real and real interests on both 
sides. — The only controversy necessary to invoke action 
of the court and have it declare rights under declaratory 
judgment provisions is that the question must be real, and 
not theoretical; the person raising it must have a real in- 
terest, and there must be someone having a real interest 
in the question who may oppose the declaration sought. 
Taos Cnty. Bd. of Educ. v. Sedillo, 1940-NMSC-026, 44 
N.M. 300, 101 P.2d 1027. 

Remedy available if threat of unconstitutional 
deprivation of personal rights. — This remedy is only 
available under circumstances where one seeking relief is 
actually threatened with an unconstitutional deprivation 
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of personal rights. Balizer v. Shaver, 1971-NMCA-010, 82 
N.M. 347, 481 P.2d 709. 

Prerequisites of "actual controversy" warranting 
consideration in declaratory judgment action are: 
a controversy involving rights or other legal relations of 
the parties seeking declaratory relief; a claim of right or 
other legal interest asserted against one who has an inter- 
est in contesting the claim; interests of the parties must 
be real and adverse; and the issue involved must be ripe 
for judicial determination. Sanchez v. City of Santa Fe, 
1971-NMSC-012, 82 N.M. 322, 481 P.2d 401. 

Subject matter jurisdiction cannot be waived or 
conferred by consent. — There must be an "actual 
controversy" before jurisdiction is obtained. Jurisdiction 
of the subject matter cannot be conferred by consent of 
the parties, much less waived by them. Absent jurisdiction 
over the parties or absent the power or authority to decide 
the particular matter presented, and the lack of any es- 
sential element, is just as fatal to the judgment. If sensed 
by the court, even though not raised by the parties, the 
question of jurisdiction compels an answer. There must be 
a real and not a theoretical question, and the party rais- 
ing it must have a real interest in the question before a 
declaratory judgment action will lie. State ex rel. Overton 
v. N.M. State Tax Comm'n, 1969-NMSC-140, 81 N.M. 28, 
462 P.2d 618. 

Actual controversy when administrative stale- 
mate detrimental to public interest exists. — Where 
there was an administrative stalemate detrimental to 
public interest, in which attorney general claimed that 
entire chapter on liquor sales was unconstitutional con- 
trary to assertion of director of department of alcoholic 
beverage control, and attorney general construed a sep- 
arate chapter on liquor sales to allow sale of alcoholic 
beverages by the drink on Sundays but director denied 
such an interpretation, there existed an actual contro- 
versy between interested parties rendering suit proper 
for declaratory judgment relief even though a licensed 
dispenser of alcoholic beverages was not a party. State 
ex rel. Maloney v. Sierra, 1970-NMSC-144, 82 N.M. 125, 
477 P.2d 301. 

Deprivation of constitutional rights and prior 
arrests create actual controversy. — Where com- 
plaint alleged that by the use of the color of city vagrancy 
ordinance, the defendants had deprived and threatened 
to deprive the plaintiffs of the constitutional privileges 
and immunities granted to citizens of the United States, 
such language, coupled with the alleged facts relating 
to prior arrests of plaintiffs by defendants under va- 
grancy ordinance, adequately disclosed a fact situation 
from which it could properly be said that plaintiffs were 
actually threatened with deprivation of their personal 
constitutional rights, and consideration of the consti- 
tutionality of the ordinance under this section's prede- 
cessor was warranted as against the contention that no 
actual controversy was present, even where both named 
plaintiffs were acquitted of the charges of vagrancy by 
the municipal court. Balizer v. Shaver, 1971-NMCA-010, 
82 N.M. 347, 481 P.2d 709. 

Actual controversy where municipality requires 
and subdivider refuses. — In case where municipality 
required subdivider to pay a $50.00 fee per lot to be used 
for subdivision maintenance and improvements, but the 
subdivider refused to do so, an actual controversy within 
the ambit of this section existed between the parties. San- 
chez v. City of Santa Fe, 1971-NMSC-012, 82 N.M. 322, 
481 P.2d 401. 

No actual controversy found in child custody 
case. — In an action brought pursuant to the federal Civil 
Rights Act (42 U.S.C. § 1983), because of a social worker's 
extraterritorial seizure of the plaintiff's child in Califor- 
nia based on an ex parte order issued in New Mexico, the 
court did not err in denying declaratory relief, since full 
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legal. and physical custody of the child had been returned 
to the plaintiff. It is improper to grant declaratory relief in 
the absence of any actual case or controversy. Yount v. Mil- 
lington, 1993-NMCA-148, 117 N.M..95, 869 P.2d 288, cert. 
denied, 117 N.M. 121, 869 P.2d 820 (1994). 


ITI, APPLICABILITY. 


Venue for declaratory judgment action involving 
administrative appeals. — Where a statutory proce- 
dure existed for seeking judicial review of an administra- 
tive decision and the plaintiff initiated the administrative 
appeals process, the plaintiff could not circumvent the 
restrictions on where an administrative appeal could be 
filed by filing a declaratory judgment action. State ex rel. 
ENMU Regents v. Baca, 2008-NMSC-047, 144 N.M. 530, 
189 P.3d 663. 

Review of administrative actions. —A dublenptakes) 
judgment action provides an alternative means of chal- 
lenging an administrative entity's authority to make a 
decision if the action involves purely legal issues that do 
not require fact finding by the administrative entity and 
if the action does not circumvent established time frames 
for seeking appellate review of an administrative action. 
Smith v. City of Santa Fe, 2007- NMSC-055, 142 N.M. 786, 
171 P.3d 300. 

Exhaustion of administrative remedies not re- 
quired for district court to rule on a purely legal 
issue. — Exhaustion of administrative remedies was not 
required for the district court to rule on the purely legal 
issue of the ex post facto application of a 2009 amendment 
to 66-5-33.1 NMSA 1978, which required a minimum of 
six months of driving with an ignition interlock device 
before reinstatement of a revoked license. Yepa v. N.M, 
Taxation & Revenue Dep't, 2015-NMCA-099, cert. denied, 
2015-NMCERT-008. 

Action lies to determine propriety of attorney gen- 
eral's action. — County board of education may properly 
file suit under this section's predecessor for a declaratory 
judgment as to the merits of refusal of attorney general 
to approve issuance of bonds for the purpose of erecting 
and furnishing school buildings in certain school districts. 
Taos Cnty. Bd. of Educ. v. Sedillo, 1940-NMSC-026, 44 
N.M.:300, 101 P.2d 1027. 

To determine validity of state engineer regula- 
tions. — Where there was no statutory right to appeal 
or other avenue for review of the state engineer's adop- 
tion of active water resource management regulations 
affecting water rights, the proper avenue to challenge 
the rule-making was through a declaratory judgment ac- 
tion. Tri-State Generation and Transmission Ass'n,. Inc. v. 
D'Antonio, 2011-NMCA-014, 149 N.M. 386, 249 P.3d 924. 

To determine validity of ordinance. — An action to 
determine the validity of a municipal ordinance prohibit- 
ing the keeping of livestock in certain areas was brought 
under these provisions. Mitchell v. City of Roswell, 
1941-NMSC-007, 45 N.M. 92, 111 P.2d 41. 

To determine corporation's rights under unau- 
thorized contract. — Action to determine rights of cor- 
poration under a contract made by its general manager 
without authority was brought under this section's pre- 
decessor. Burguete v. G.W. Bond & Bro. Mercantile Co., 
1938-NMSC-075, 43 N.M. 97, 85 P.2d 749. 

To determine governmental agency's insurer's li- 
ability. — Where New Mexico department of highways 
was immune from suit when liability insurance did not 
cover auto collision for which recovery was sought, de- 
claratory judgment against department's insurer as to 
coverage, absent which action against department was 
improper, was proper even though no judgment had been 
obtained against department. Baca v. N.M. State Hwy. 
Dep't, 1971-NMCA-087, 82 N.M. 689, 486 P.2d 625. 
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To determine whether insured destroyed own 
property. — Where liability of an insurer for destruc- 
tion of property by fire depends upon the disputed fact of 
whether the insured burned his own property, a suit by 
the insurer under these provisions is authorized. Nat'l. 
Liberty Ins. Co. of Am. v. Silva, 1989-NMSC-023, 43 .N.M, 
283, 92 P.2d 161. 

To determine if wages paid according to bar- 
gaining agreement. — The president of a union has 
sufficient interest to bring suit for a declaratory judg- 
ment.as to whether employer was required to pay em- 
ployees, members of union, in accordance with scale set 
up in collective bargaining agreement. Key v. George E. 
Breece Lumber Co., 1941-NMSC-037, 45 N.M. 397, 115 
P.2d 622. 


IV. RELATIONSHIP TO OTHER ACTIONS, 


Main characteristic of declaratory judgment 
which distinguishes it from other judgments is the fact 
that it conclusively declares the preexisting rights of the 
litigants without the appendage of any coercive decree, 
and does not seek execution or performance from the de- 
fendant or opposing party, for no executory process follows 
as of course. Savage v. Howell, 1940-NMSC-078, 45 N.M. 
527, 118 P.2d°1113. 

These provisions do not enlarge jurisdiction of 
courts over subject matter and parties, but provide an 
alternative means of presenting controversies to courts 
having jurisdiction thereof. Allstate Ins. Co. v. Firemen's 
Ins. Co., 1966-NMSC-120, 76 N.M. 480, 415 P.2d 558. 

Unless valid cause of action is stated under rules 
of substantive law, there can be no recourse to declara- 
tory judgment procedure to reach the desired end. No new 
substantive rights were created by the Declaratory Judg- 
ment Act. American Linen Supply of N.M., Inc. v. City of 
Las Cruces, 1963-NMSC-176, 73 N.M. 30, 385 P,2d 359. 

Declaratory actions are governed by same limi- 
tations applicable to other forms of relief, since the 
nature of the right sued upon, and not the form of ac- 
tion or relief demanded, determines the applicability 
of the statute of limitations. Taylor v. Lovelace Clinic, 
1967-NMSC-234, 78 N.M. 460, 432 P.2d 816. 

No cause of action where complaint seeks to ob- 
tain evidence. — Where complaint seeks the aid of the 
court to obtain evidence which plaintiff considers neces- 
sary to establish an asserted claim or cause of action, and 
the costs thereof be charged to defendants if plaintiff's po- 
sition is found to be correct, even though the defendant 
has agreed to the test if no obligation to pay therefor is 
placed upon it, trial court was correct in sustaining the 
motion to dismiss since the complaint stated no cause 
of action cognizable under this section's predecessor. 
American Linen Supply of N.M., Inc. v. City of Las Cruces, 
1963-NMSC-176, 73 N.M. 30, 385 P.2d 359. 

Action not substitute for discovery procedures. 
— A declaratory judgment is not the proper means nor 
was it intended to provide a manner of developing proof 
otherwise not available. It is not a substitute for discov- 
ery procedures. It is designed for the determination of 
issues in recognized causes of action between parties in 
the light of evidence that each may present without any 
coercive decree being sought, at least in the first instance. 
American Linen Supply of N.M., Inc. v. City of Las Cruces, 
1963-NMSC-176, 73 N.M. 30, 385 P.2d 359. 

Applicable prior determinations made by su- 
preme court cannot be avoided by the expedi- 
ent of seeking a declaratory judgment. Collier v. Sage, 
1947-NMSC-025, 51 N.M. 147, 180 P.2d 242. 

Administrative remedies must be exhausted. 
— Where taxpayer does not make timely application for 
protest before state tax commission (now property tax 
division) prior to seeking a declaratory judgment in the 
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courts, it is precluded from presenting the case to the 
courts for review. Associated Petroleum Transp., Ltd. v. 
Shepard, 1949-NMSC-002, 53 N.M, 52, 201 P.2d 772. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 22A 
Am, Jur.2d Declaratory cer §§ 1, 88, 35 to 40, 238 
to 242. 

Declaration of rights or declaratory judgments, 12 
A.L.R. 52, 19 A.L.R. 1124, 50 A.L.R. 42, 68 A.L.R. 110, 87 
A.L.R. 1205, 114A.L.R. 1361, 142 A.L.R.8 

Questions’ or ‘controversy between public officers as 
within contemplation of Declaratory Judgment Act, 103 
A.L.R. 1094. 

Right to quiet title or remove cloud on title to personal 
property by suit in equity or under Declaratory Judgment 
Act, 105 A.L.R, 291. 

Determination of constitutionality of statute or ordi- 
nance, or proposed statute or ordinance, as proper subject 
of judicial decision under Declaratory Judgment Act, 114 
A.L.R, 1361, | 

Application of Declaratory Judgment Act to questions 
in respect of insurance policies, 123 A.L.R. 285, 142 
A.L.R, 8 

Action under Declaratory Judgment Act to test validity 
or effect of a decree of divorce, 124 A.L.R. 1836, 

Questions regarding rights of inheritance or other 
rights in respect of another's estate after death as proper 
subject of declaratory action before latter's death, 139 
A.L.R. 1239, 

Application of Declaratory Judgment Act to questions 
in respect of insurance policies, 142 A,L.R..8 

Justiciable controversy within Declaratory: Judgment 
Act as.predicable upon advice, opinion or ruling of public 
administrative officer, 149 A.L.R, 349. 

Statute of limitations or doctrine of laches in relation to 
declaratory actions, 151 A.L.R. 1076. 

Validity and effect of former judgment or decree as 
proper subject. for consideration in declaratory action, 154 
A.L.R. 740. 

May declaratory and coercive or executory relief be 
combined in action under Declaratory Judgment Act, 155 
A.L.R. 501. 

Release as proper subject of action for declaratory judg- 
ment, 167 A.L.R. 483. 

Labor dispute as proper subject of declaratory action, 
170 A.L.R. 421. 

Custody of child as proper subject of declaratory action, 
170 A.L.R. 521. 

Right to declaratory relief as affected by existence of 
other remedy, 172 A.L.R. 847. 

Determination of seniority rights of employee as proper 
subject of declaratory suit, 172 A.L.R. 1247. 
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Interest necessary to maintenance of declaratory de- 
termination of validity of statute or ordinance, 174 AIL.R. 
549, 

"Actual controversy" undat dedlanh By jidentont tut. 
ute in building restriction cases, 174 A.L.R. 853. 

Declaratory or advisory relief respecting future inter- 
est, 174 A.L.R. 880. 

Declaratory judgments as to relief against covenant 
restricting right to engage in business or gloves 10 
A.L.R.2d 743. 

Extent to which res judicata principles apply to actions 
for declaratory relief, 10 A.L.R.2d 782. 

Tax questions as proper subject of action for declaratory 
judgment, 11 A.L.R.2d 359. 

Declaratory relief with respect to unemployment com- 
pensation, 14 A.L.R.2d 826. 

Suspension or expulsion from social club or simile a soci- 
ety and the remedies therefor, 20 A.L.R.2d 344. 

Suspension or expulsion from church or religious soci- 
ety and the remedies therefor, 20 A.L.R.2d 421. 

Suspension or expulsion from professional association 
and the remedies therefor, 20 A.L.R.2d 531... 

Remedy for refusal of corporation or its)agent to regis- 
ter or effectuate transfer of stock; 22 A.L.R.2d 12:' 

Burden of proof in actions under general declaratory 
judgment acts, 23 A.L.R.2d 12438. 

Negligence issue as a proper subject for declaratory 
judgment, 28 A.L.R.2d 957. 

Declaratory judgments as to paltea shia or. joint- 
venture matters, 32 A.L.R.2d 970. 

Validity of lease of real property, 60 A.L.R.2d 400. 

Declaratory judgment, during lifetime of spouses, as to 
construction of antenuptial agreement dealing ies prop- 
erty rights of survivor, 80 A.L.R.2d 941. 

Declaratory judgment to determine validity or oxittatid 
of common-law marriage, 92 A.L.R.2d1102. 

Availability and scope of declaratory judgment actions 
in determining rights of parties, or powers and exercise 
thereof by arbitrators, under arbitration agreements, 12 
A.L.R.3d 854, 

26 C.J.S. Declaratory Judgments §§ 1, 5, 24, 159. 

Determination of price is actual controversy. — 
The state highway commission (now state transportation 
commission) can properly bring an action for declaratory 
judgment to determine the amount to be paid for sand and 
gravel removed for public highway purposes. The determi- 
nation of price is an actual controversy as contemplated 
by the declaratory judgment law, and declaratory judg- 
ment is a proper means of resolving the questions, 1961- 
62 Op, Att'y Gen. No. 61-12. 


As used in the Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978], "person" means any 
person, partnership, joint stock company, unincorporated association or oy or peony oie or 


other corporation of any character whatsoever. 


History: 1953 Comp., § 22-6-6, enacted by Laws 
1975, ch. 340, § 3. 


44-6-4. Power to construe. 


Any person interested under a deed, will, written contract or other writings constituting a con- 
tract, or whose rights, status or other legal relations are affected by a statute, municipal.ordi- 
nance, contract or franchise, may have determined any question of construction or validity arising 
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under the instrument, statute, ordinance, contract or franchise and obtain a declaration of rights, 


status or other legal relations thereunder. 


History: 1953 Comp., § 22-6-7, enacted by Laws 
1975, ch. 340, § 4. 


ANNOTATIONS 


Action to declare rights under the Property Tax 
Code. — A claim seeking to invalidate a tax sale due to 
inadequacy of price may be directed solely at the third- 
party purchasers of the property. Valenzuela v. Snyder, 
2014-NMCA-061, cert. granted, 2014-NMCERT-005. 

Where plaintiffs owed delinquent property taxes; the 
department sold the property at auction; the department’ 
established the minimum bid as $215; the fair market 
value of the property was at least $25,000; the buyers of 
the property, who were the only bidders, paid $215 for the 
property; the department issued a ‘tax deed to the’ buy- 
ers; and plaintiffs filed suit:against the buyers to set aside 
the sale, the suit against the buyers: was permissible. 
Valenzuela v. Snyder, 2014-NMCA-061, cert. granted, 
2014-NMCERT-005. 

Challenges to administrative entity's authority 
to act. — A declaratory judgment action challenging an 
administrative entity's authority to act ordinarily should 
be limited to purely legal issues that do not require fact- 
finding by the administrative entity. Smith v. City of 
Santa Fe, 2007-NMCA-055, 142 N.M. 786, 171 P.3d 300. 

Action alleging proposed expenditure uncon- 
stitutional not premature. — Because the bond 


44-6-5. Contract construction. 


issue money has not been raised, nor spent, does not 
make this a premature suit for declaratory judgment, 
seeking a declaration that proposed expenditure of 
money was unconstitutional. Gomez v, Board of Educ., 
1971-NMCA-148, 83 'N.M, 207, 490 P.2d 465 (decided 
under former law), 

‘Am. Jur. 2d, A.L.R. and C.J.8. references, — 22A 
Am, Jur. 2d Declaratory Judgments §§ 68 to 86, 

Determination of constitutionality of statute or ordi- 
nance, or proposed statute or ordinance, as proper subject 
of judicial decision under Declaratory Judgment Act, 114 
A.L.R. 1861, 

Application of Declaratory Judgment Act to questions 
in respect of contracts or alleged contracts, 162 A.L.R. 
756. 

Interest necessary to maintenance of declaratory de- 
termination of validity of statute or ordinance, 174 A.L.R. 
549. 

"Actual controversy" under declaratory judgment statute 
in zoning and building restriction cases, 174 A.L.R. 853. 

Tax questions as proper subject of action for declaratory 
judgment, 11 A.L.R.2d 359. 

Validity, construction and application of criminal stat- 
utes or ordinances as proper subject for declaratory judg- 
ment, 10 A.L.R.3d 727. 

26 C.J.S. Declaratory Judgments §§ 44 to 52. 


A contract may be construed either before or after there has been a breach thereof. 


History: 1958 Comp., § 22-6-8, enacted by Laws 
1975, ch, 340, § 5. 


ANNOTATIONS 


Action alleging proposed bond issue expenditure 
unconstitutional not premature. Gomes v. Board of 
Educ., 1971-NMCA-148, 83 N.M. 207, 490 P.2d 465, 


44-6-6. Enumeration not exclusive. 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 22A 
Am. Jur. 2d Declaratory Judgments §§ 62 to 65. 
26 C.J.S, Declaratory Judgments §§ 53 to 59. 


The enumeration in Sections 4 [44-6-4 NMSA 1978] and 5 [44-6-5 NMSA 1978] of the Declara- 
tory Judgment Act does not limit or restrict the exercise of the general powers conferred in Sec- 
tion 2 [44-6-2 NMSA 1978], in any proceeding where declaratory relief is sought, in which a judg- 
ment or decree will terminate the controversy or remove an uncertainty. 


History: 1953 Comp., § 22-6-9, enacted By. Laws 
1975, ch. 340, § 6. 


44-6-7, Discretionary. 


The court may refuse to render or enter a declaratory judgment or decree where such judgment 
or decree, if rendered or entered, would not terminate the uncertainty or controversy giving rise 


to the proceeding. 


History: 1953 Comp., § 22-6-10, enacted by Laws 
1975, ch. 340, § 7. 
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ANNOTATIONS |, Mtr ie) Discretion held not to have been abused. — The 
i F trial court is vested with broad discretion to grant or 
Decision to accept declaratory judgment juris- refuse claims for declaratory relief, and where a ruling 
diction discretionary and reviewable. — Whether a that there existed full legal and public access to plain- 
court assumes, takes, entertains, accepts or exercises Ju- tiff's property. would not have terminated the controversy 
risdiction in a declaratory judgment action, or refuses so giving rise to the action, the trial court did not abuse its 
to do, it is acting within its discretionary power which is discretion in refusing to rule on the matter. Colborne v. 
subject to review for an alleged abuse thereof. Allstate Ins, Village of Corrales, 1987-NMSC-060, 106 N.M. 103, 739 
Co. v. Firemen's Ins. Co., 1966-NMSC-120,.76°N.M: 430, P2d 972. : 
415 Pad 558. Determination of remedy may be’ had: before 
Discretion must be based on good reason, — The hearing on merits. — Contention that it was manda- 
exercise of discretion to grant or refuse declaratory relief tory on the district court:to hear a case on the merits be- 


under this section must find its basis in good reason. Sun- fore it could exercise its discretion to determine whether 
west Bank v. Clovis IV, 1987-NMSC-065, 106 N.M, 149, a declaratory’ judgment was the appropriate remedy 


740 P.2d 699. and whether a declaration shouldbe granted or denied 
Disputed interpretation of arbitration contract. was without merit. Allstate Ins. Co. v. Firemen's Ins. Co., 


— Where a complaint for declaratory judgment raises 1966-NMSG-120, 76 N.M: 480, 415 P.2d 553. 

questions of law arising from the disputed interpretation lame na viniedcherennie survey of New Mexico law 
of an arbitration contract, the proper forum for resolution of civil procedure, 19 N.M.L: Rev. 627 (1990). 

of such questions is the trial court, Guaranty Nat'l Ins. Co. Am, Jur. 2d, Add. bndul Sh. G a ataeangiaiet 290A 
v. Valdez, 1988-NMSC-090, 107 N.M. 764, 764 P.2d 1322. Am, Jur. 2d Declaratory Judgments §§ 17 to 22. 


26 C.J.S. Declaratory Judgments §§ 11, 12. 


44.6-8. Review. 


All orders; judgments and decrees under the Declaratory Judgment Act [44- 6-1 to 44-6- 15 NMSA 
1978] may be reviewed as other order [orders], judgments and decree, 


History: 1953 Comp., § 22-6-11, enacted by Laws ANNOTATIONS 
1975, ch. 340, § 8. Cc f vy 
Cross references. — For appeals generally, see Rules Am. Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 
12-201 to 12-216 NMRA. Jur, 2d Appellate Review § ala l/a 


26 C.J.S. Declaratory Judgments § 163. 


44-6-9. Supplemental relief. 


Further relief based on a declaratory judgment or decree may be granted whenever necessary 
or proper. The application therefor shall be by petition to a court having jurisdiction to grant the 
relief. If the application be deemed sufficient, the court shall, on reasonable notice, require any 
adverse party whose rights have been adjudicated by the declaratory judgment or decnee, to show 
cause why further relief should not be granted forthwith. 


History: 1953 Comp., § 22-6-12, enacted by Laws Court may provide for future proceedings to 
1975, ch. 340, § 9. enforce right declared. — In action under this sec- 
tion's predecessor, the court found that the debt due by 
_ ANNOTATIONS plaintiffs to defendant had not been canceled, found the 
Supplemental relief available on showing of amounts thereof and the nature of the security and pro- 
need to complete relief. — Supplemental. relief.to vision was made for future proceedings to enforce the 
a declaratory judgment whenever necessary or proper rights declared by appropriate remedy. Burguete v. G.W. 
may only be entered after an order to show cause, and Bond & Bro. Mercantile Co., 1938-NMSC-075, 43 N.M. 
then upon a determination that it should be granted to 97, 85 P.2d 749 (decision under former, similar provi- 
complete the relief declared. State ex rel. Bingaman v. sion), , ame 
Valley Sav. & Loan Ass'n, 1981-NMSC-108, 97 N.M. 8, Declaratory judgment declares preexisting 
636 P.2d 279. rights without coercive decree. — ‘The principal 
Declaratory and nondeclaratory relief in single characteristic of the declaratory judgment which dis- 
action. — The trial court may properly grant declara- tinguishes it from other judgments is that it declares 
tory and nondeclaratory relief in a single action when preexisting rights of the parties without a:coercive de- 
such relief is requested in the pleadings by the parties. cree. Execution or performance by the opposing parties 
State ex rel. Bardacke v. NM. Fed. Sav. & Loan Ass' ny, does not follow as a matter of course. Pan Am. Petroleum 
1985-NMSC-045, 102 N.M. 673, 699 P.2d 604, ~~Corp. v, El Paso: Natural 'Gas Co., IOGGIN MSO: FHS TT 
Pending appeal, a trial court retains jurisdiction | N,M, 481, 424 P.2d°397. 
to enforce an unsuperseded judgment. United Nuclear When necessary or proper coercive decree could 
Corp. v. General Atomic Co., 1982-NMSC-105, 98 N.M. be entered. — This section's predecessor did authorize 
633, 651 P.2d 1277, cert. denied, 460 U.S. 1017, 108 S. Ct. the court, when necessary or proper, to grant complete re- 
1262, 75 L. Ed, 2d 488 (1983), lief and,to enter a coercive decree to carry the declaratory 
226 
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judgment into effect. Pan Am. Petroleum Corp. v. El Paso that the facts supported his position and that the board 

Natural Gas Co., 1966-NMSC- 271, 77 N.M. 481, 424: P.2d was required to perform by direction of law regardless 

397. of its own opinion as to the propriety or impropriety of 
Coercive decree granted on showing of riéed to doing so, mandamus was entirely appropriate. Rainaldi 

complete relief. — A coercive decree may only be en- v. Public Employees Ret. Bd., 19932-NMSC-028, 115 N.M. 

tered after an order to show cause, and then upon a deter- 650, 857 P.2d 761. 

mination that it should be granted to complete the relief Am, Jur, 2d, A.L.R. and C.J.S. references, — 22A 

declared. Pan Am. Petroleum Corp. v. El Paso Natural Gas Am. Jur. 2d Declaratory Judgments § 243. 

Co., 1966-NMSC-271, 77 N.M. 481, 424 P.2d 397. Decree or order which merely declares rights of parties 
When a request for damages is part of a declara- without an express command or prohibition as basis of 

tory action, like suits for coercive relief, the judgment is contempt proceeding, 29 A.L.R. 134. 

not final, and hence appealable, until the damage award Remedy or procedure to make effective rights estab- 

is quantified, Principal Mut. Life Ins. Co. v, Straus, lished by declaratory judgment, 101 A.L.R. 689. 

1993-NMSC-058, 116 N.M. 412, 863 P.2d 447. May declaratory and coercive or executory relief be 
Power to issue writ of mandamus. — Because the combined in action under Declaratory Judgment Act, 155 

retiree sought a declaratory judgment to establish his en- A.L.R. 501, 

titlement to begin receiving his retirement annuity, and 26 C,J.S, Declaratory Judgments § 162, . 


because the retiree was able to satisfy the district court’ 


44-6-10. Jury trial. 


When a proceeding under the Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978] in- 
volves the determination of an issue of fact, the issue may be tried and determined in the same 
manner as issues of fact are tried and determined in other civil actions in the court in which the 
proceeding is pending. 


History: 1953 Gora § 22-6-18, enacted by Laws Jury trial in action for declaratory relief, 131 A.L.R. 218, 


1975, ch. 340, § 10. 13 A.L,R,2¢,-2.77, 
Right to jury trial in action for, declaratory raliair in 
| ANNOTATIONS state court, 33 A.L.R.4th 146, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 22A 26 C.J.S. Declaratory Judgments §§ 155, 156, 


Am. Jur. 2d Declaratory Judgments §§ 228, 230. 


44-6-11. Costs. 


In any proceeding under the Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978], the 
court may make an award of costs as may seem equitable and just. 


History: 19538 Comp., § 22-6-14, entbed by Laws ANNOTATIONS 


eb ahesiidy gat Am. Jur, 2d, A.L.R. and C.J.S. references. — 224 
Am, Jur, 2d Declaratory Judgments § 253. 


44-6-12. Parties. 


When declaratory relief is sought, all persons shall be made parties who have or claim any in- 
terest which would be affected by the declaration, and no declaration shall prejudice the rights of 
persons not parties to the proceeding. In any proceeding which involves the validity of a municipal 
ordinance or franchise, the municipality shall be made a party and shall be entitled to be heard, 
and if the statute, ordinance or franchise is alleged to be unconstitutional, the attorney general 
shall also be served with a copy of the proceeding and be entitled to be heard. 


- History: 1953 Comp., § 22-6-15, enacted by, Laws judgment actions. Gallegos v. Nevada Gen. Ins.Co., 
1975, ch. 340, § 12, 2011-NMCA-004, 149 N.M. 364, 248 P.3d 912, 

Attorney general to be served where constitution- 

ANNOTATIONS . ality of statute questioned. — This section requires 

yaa nares “aot service upon the attorney general not only when it is al- 

BPN hays te art a f sapugnlsas elms poe leged that a statute, on its face, is unconstitutional but 

brought by an automobile insurance company against-its also where the statute is alleged to be unconstitutional 

insured seeking to. deny coverage under its policy, Third- in its application to a particular person; Lazo v. Board of 


party claimants are necessary parties to such declaratory rae Comm'rs, 1984-NMSC- aa 102 N.M. 35, 690 P.2d 
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Taxpayers. — Rule 1-019 NMRA does not require 
joinder of every person who might have standing to chal- 
lenge an action, and neither does this section; requiring 
the joinder of every citizen or taxpayer in the suit would 
defeat the purpose of the Declaratory Judgment Act, 
San Juan Water Comm'n v,. Taxpayers & Water Users, 
1993-NMSC-050, 116 N.M. 106, 860 P.2d 748. 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 22A Am. 
Jur, 2d Declaratory Judgments §§ 203, 204, 209 to 211. 


MISCELLANEOUS CIVIL LAW MATTERS 


44-6-13 


Joinder of causes of action and parties'in suit under De- 
claratory Judgment Act, 110 A.L.R. 817. 

Construction, application and effect of § 11 of the Uni- 
form Declaratory. Judgments Act that all persons who 
have or claim any interest which would be affected by the 
declaration shall be made parties, 71 A.L.R.2d 723. | 

26 C.J.S. Declaratory Judgments §§ 121, 130, 131, 132. 


44-6-18. State or official may be sued; construction of constitution or | 


statute. 


For the purpose of the Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978], the state 
of New Mexico, or any official thereof, may be sued and declaratory judgment entered when the 
rights, status or other legal relations of the parties call for a construction of the constitution of the 
state of New Mexico, the constitution of the United States or any of the laws of the state of New 
Mexico or the United States, or any statute thereof. 


History: 1953 Comp., § 22-6-16, enacted by Laws 
1975, ch. 340, § 13. 

Cross references. — For declaratory judgment pro- 
ceedings where state a party, see Rule 1-057B NMRA. 


ANNOTATIONS 


Action against the state was not barred by the 
eleventh amendment sovereign immunity. 
Where the public education department reduced the 
amount of state revenues paid each month to the school 
district as an offset for funds received by the school 
district under the federal impact aid statute, 20 U.S.C. 
§ 7709; the federal statute permitted the state to offset 
federal revenue as long as the state had been granted 
certification to do so by the federal department of educa- 
tion; the public education department implemented the 
offset before it had received federal certification; and the 
school district sued for reimbursement of state funds 
that had been offset before federal certification had been 
issued, the action did not violate sovereign immunity 
under the eleventh amendment because the basis of the 
action was to compel the public education department 
to give the school district its full share of state funds 
in accordance with Section 22-8-25 NMSA 1978 without 
reduction for federal aid. Zuni Pub. School Dist. #89 v. 
N.M. Pub. Educ. Dep't, 2012-NMCA-048, 277 P.3d 1252, 
cert. denied, 2012-NMCERT-004, 

Action against the state for money damages was 
not barred by sovereign immunity under New 
Mexico law. — Where the public education department 
reduced the amount of state revenues paid each month 
to the school district as an offset for funds received by 
the school district under the federal impact aid statute, 
20 U.S.C. § 7709; the federal statute permitted the state 
to offset federal revenue as long as the state had been 
granted certification to do so by the federal department 


State's consent to sue must otherwise exist. — It 
could be argued that this section's predecessor was a gen- 
eral consent on the part of the state to be sued under its 
provisions. However, it has no such meaning and has no 
greater effect, insofar as this consideration is concerned, 
than merely to permit parties to sue the state under the 
act where the state's consent to be sued otherwise exists 
and the facts warrant suit. In re Bogert, 1958-NMSC-104, 
64 N.M. 438, 329 P.2d 1023. 

Employee's action against a State retirement board un- 
der the Age Discrimination in Employment Act, 29 U.S.C.S. 
§ 621 et seq., was barred by the doctrine of sovereign immu- 
nity because the ADEA's abrogation of sovereign immunity 
was not a valid exercise of Congressional power under the 
Fourteenth Amendment; moreover, the New Mexico Declar- 
atory Judgment Act, 44-6-1 to 44-6-15 NMSA 1978, did not 
operate to waive immunity. Gill v. Public Employees Ret. 
Bd., 2003-NMCA-038, 133 N.M. 345, 62 P.3d 1227, rev'd, 
2004-NMSC-016, 135 N.M. 472, 90 P.3d 491. 

The Declaratory Judgment Act does not have the effect 
of general consent to be sued; it merely permits parties to 
sue the state when the state's consent to be sued otherwise 
exists. Gill v. Public Employees Ret. Bd., 2004-NMSC-016, 
135 N.M. 472, 90 P.3d 491, rev'g 2003-NMCA-038, 133 
N.M. 345, 62 P.3d 1227. 

And the facts must justify the suit. — Under this 
section's predecessor parties could sue the state only in 
those situations where the state's consent to be sued oth- 
erwise already existed and the facts justified the suit, 
and it did not provide for a general consent to be sued 
under the Declaratory Judgment Act. Arnold uv. State, 
1944-NMSC-068, 48 N.M. 596, 154 P.2d 257. 

Statutes which authorize suits against state must 
be construed strictly and where a suit to declare a stat- 
ute unconstitutional is brought against the state it must 


‘be dismissed in the absence of express statutory authority 


of education; and the public education department imple- © 


mented the offset before it had received federal certifica- 
tion, the school district's action against the public educa- 
tion department for monetary damages in the amount 
of state revenues that had been deducted before federal 
certification had been issued was not barred by sovereign 
immunity under New Mexico law. Zuni Pub. School Dist. 
#89 v. N.M. Pub. Educ. Dep't, 2012-NMCA-048, 277 P.3d 
1252, cert. denied, 2012-NMCERT-004. 

This section's predecessor was not a general con- 
sent by state to be sued. Taos County Bd. of Educ. v. Se- 
dillo, 1940-NMSC-026, 44 N.M. 300, 101 P.2d 1027. 
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for bringing it. Arnold v, State, 1944-NMSC-068, 48 N.M. 
596, 154 P.2d 257. 

Where mandamus and prohibition lie declaratory 
judgment also issues. — Where other remedies such as 
mandamus or prohibition will lie against a state agency, 
declaratory judgment should also issue and would not be 
an enlargement of actions against the state. Harriett v. 
Lusk, 1958-NMSC-006, 63'N.M. 383, 820 P.2d 738. 

' Actual controversy when administrative stale- 

mate detrimental to public interest exists. State ex 
rel, Maloney v. Sierra, 1970-NMSC-144, 82 N.M. 125, walt 
P.2d 301. 
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Injured party has standing to sue under Declara- court to render a declaratory judgment has not been ques- 
tory Judgment Act on any genuine question involving tioned for want of a justiciable controversy, but might have 
the constitutionality or construction of a statute. Harriett been, the opinion of the supreme court is not stare decisis 
uv. Lusk, 1958-NMSC-006, 63 N.M. 383, 320 P.2d 738, = on the question whether such controversy is presented. 

Administrative remedies must be exhausted Taos Cnty, Bd. of Educ, v. Sedillo, 1940-NMSC-026, 44 
before action lies. — Where taxpayer does not make N.M. 300, 101 P.2d 1027. 
timely application for protest before state tax commission Am. Jur, 2d, A.L.R. and C.J.S. references. — 22A 
(now property tax division) prior to seeking a declaratory Am. Jur, 2d Declaratory Judgments §§ 68 to 70, 209, 210. 
judgment in the courts, it is precluded from presenting Federal question jurisdiction in declaratory judgment 
the case to the courts for review. Associated Petroleum suit challenging state statute or regulation on grounds of 
Transp., Lid. v. Shepard, 1949-NMSC-002, 538 N.M. 52, federal preemption, 69 A.L.R. Fed. 753. 

201 P.2d 772. 26 C.J.S, Declaratory Judgments §§ 44 to 47, 130. 


Opinion not precedent on justiciable controversy 
issue if not presented. — When the jurisdiction of the 


44-66-14. Construction. 


The Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978] is declared to be remedial. The 
act's purpose is to settle and to afford relief from uncertainty and insecurity with respect to rights, 
status and other legal relations, and is to be liberally construed and administered. 


History: 1953 Comp., § 22-6-17, enacted by Laws that the plaintiff did not bring a declaratory judgment ac- 
1975, ch. 340, § 14. tion. City of Albuquerque v. Ryon, 1987-NMSC-121, 106 
N.M. 600, 747 P.2d 246. 
ANNOTATIONS Law reviews. — For survey, "Civil Procedure in New 
Actions not intended as substitute for manda- Mexico in 1975," see 6 N.M. L, Rev, 367 (1976). 
mus. — Declaratory judgment actions are not intended Am, Jur. 2d, A.L.R. and C.J.S, references. — 22A 
to provide a substitute for other available actions, such as Am, Jur. 2d Declaratory Judgments §§ 7 to 10. 


mandamus. A mandamus will not be denied.on the ground 26 C.J.S, Declaratory Judgments §§ 3, 7, 8, 9. 


44-6-15. Uniformity of interpretation. 


The Declaratory Judgment Act [44-6-1 to 44-6-15 NMSA 1978] shall be so interpreted and con- 
strued as to effectuate its general purpose to make uniform the law of those states which enact it, 
and to harmonize, as far as possible, with federal laws and regulations on the subject of declara- 
tory judgments and decrees. 


History: 1953 Comp., § 22-6-18, enacted by Laws ANNOTATIONS 
1975, ch, 340, § 15. 4 ” F ry " ey, . N 
Severability. — Laws 1975, ch, 340, § 17, provides for Law reviews. — For survey, "Civil Procedure in New 


the severability of the Declaratory Judgment Act, except Mexico in 1975," see 6 N.M. L. Rev. 367 (1976). 


for sections 2 and 4 (44-6-2 and 44-6-4 NMSA 1978), if any 
part or application thereof is held invalid. 


ARTICLE 7. 
» Arbitration 


(Repealed by Laws 2001, ch. 227, § 33.) 


44-7-1 to 44-7-22. Repealed. 


Repeals. — Laws 2001, ch. 227, § 33 repealed 44-7-1 effective July 1, 2001. For provisions of former sections, 
through 44-7-22 NMSA 1978, as enacted by Laws 1971, see the 2000 NMSA 1978 on NMOneSource.com. For pres- 
ch. 168, §§ 1 to 23, the former: Uniform Arbitration Act, ent comparable provisions, see 44-7A-1 NMSA 1978 et seq. 
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44-7A-1 MISCELLANEOUS CIVIL LAW MATTERS 44-7A-1 


ARTICLE 7A 
LJ e e ‘ 
Uniform Arbitration 

Sec. Dye Sec. 
44-7A-1. Short title; definitions. fh 44-7A-17. Representation by lawyer. 
44-7A-2, Notice. 44-7A-18. Witnesses; subpoenas; depositions; discovery, 
44-7A-3. When the uniform arbitration applies. : 44-7A-19, Judicial enforcement of pre-award ruling. by 
44-7A-4, Effect of agreement to arbitrate; nonwaivable ; arbitrator. 

provisions. if 44-7A-20. Award. 
44-7A-5. Disabling civil dispute chatse voidable. 44-7A-21. Change of award by arbitrator. sits 
44-7A-6. Application for judicial relief. 44-7A-22. Remedies; fees and expenses of arbitration 
44-7A-7, Validity of agreement to arbitrate. proceeding. 
44-7A-8. Motion to compel or stay arbitration. 44-7A-23. Confirmation of award. 
44-7A-9. Provisional remedies, 44-7A-24, Vacating award. 
44-7A-10. Initiation of arbitration. 44-7A-25. Modification or correction of award. 
44-7A-11, Consolidation of separate arbitration proceed- 44-7A-26, Judgment on award; attorney’ s fees and litiga- 

ings. © - tion expenses. 
44-7A-12. Appointment of arbitrator; service as a neutral 44-7A-27, Jurisdiction. 

arbitrator. 44-7A-28, Venue. 
44-7A-13. Disclosure by arbitrator. 44-7A-29, Appeals. 
44-7A-14. Action by majority. 44-7A-30. Uniformity of application and construction. 
44-7A-15. Immunity of arbitrator; competency to testify; 44-7A-31. Relationship to electronic signatures in global 

attorney's fees and costs, and national commerce act... 
44-7A-16. Arbitration process. 44-7A-32. Saving clause. 


44-7A-1. Short title; definitions. 


(a) The provisions of this act may ba cited as the "Uniform Arbitration Act" [44-7A-1 NMSA 
1978]. 
(b) As used in the Uniform Arbitration Act: , 

(1) “arbitration organization" means an association, agency, board, commission or other 
entity that is neutral and initiates, sponsors or allininibiers an arbitration proceeding or is in- 
volved in the appointment. of an arbitrator;, . 

(2) "arbitrator" means an individual appointed to render an award, alone or with others, in 
a controversy that is subject to an agreement to arbitrate; 

(3) "court" means a court of competent jurisdiction in this state; 

(4) “disabling civil dispute clause" means a provision modifying or limiting procedural 
rights necessary or useful to a consumer, borrower, tenant or employee in the enforcement of sub- 
stantive rights against a party drafting a standard form contract or lease, such as, by way of ex- 
ample, a clause requiring the consumer, tenant or employee to: 

(a) assert a claim against the party who prepared the form in a forum that is less con- 
venient, more costly or more dilatory than a judicial forum established in this state for resolution 
of the dispute; 

(b) assume a risk of liability for the legal fees of the party preparing the contract, but 
a seller, lessor or lender may exact for a buyer, tenant or borrower an obligation to reimburse the 
seller, lessor or lender for a reasonable fee paid to secure enforcement of a promise to pay money; 

(c) forego access to the discovery of evidence as provided in the rules of procedure of a 
convenient judicial forum available to hear and decide a dispute between the parties; 

(d) present evidence to a purported neutral person who may reasonably be expected 
to regard the party preparing the contract as more likely to be a future employer of the neutral 
person; : 

(e) forego recourse to appeal from a decision not based on substantial evidence or dis- 
regarding the legal rights of the consumer, tenant or employee; 

(f) decline to participate in a class action; or , 

.(g) forego an award of attorney fees, civil penalties or multiple damages otherwise 
available in a judicial proceeding; 

(5) "knowledge" means actual knowledge; 


t ult 
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44-7A-1 UNIFORM ARBITRATION 44-7A-1 


(6) "person" means an individual, corporation, business trust, estate, trust, partnership, 
limited liability company, association, joint venture, government, governmental subdivision, gov- 
ernmental agency, governmental instrumentality, public corporation or any other legal or com- 
mercial entity; 

(7) "record" means information that is inscribed on a tangible medium or that is stored in 
an electronic or other medium and is retrievable in perceivable form; and 

(8) "standard form contract or lease" means a written instrument prepared by a party for. 
whom its use is routine in business transactions with consumers of goods or services, borrowers, 
tenants or employees. 


History: Laws 2001, ch. 227, § 1. a dispute arising from an alleged breach of architectural 


Compiler's note. — Laws 2002, ch. 227, § 33 repealed and construction contracts for the construction of dental 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- offices because a suit to compel arbitration is essentially 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23, The a suit for specific performance and the corporations, not 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 licensed to do business in New Mexico, cannot perform. 
NMSA 1978 was enacted effective July 1, 2001. Shaw v. Kuhnel & Assocs., Inc., 1985-NMSC-008, 102 N.M. 


607, 698 P.2d 880. 

Third-party beneficiary of arbitration agreement. 
— Where plaintiff entered into a title loan agreement 
with defendant; a condition of the loan required plaintiff 
to maintain insurance for the full value of the vehicle; 


ANNOTATIONS 


Malicious abuse of process. — For purposes of the 
tort of malicious abuse of process, arbitration proceedings 
are judicial proceedings, and the improper use of process in vats ; ; ated : 
an arbitration proceeding to accomplish an illegitimate end plaintiff purchased the required insurance; the vehicle 
may form the basis of a malicious abuse of process claim, was subsequently involved in an accident that rendered 
Durham v. Guest, 2009-NMSC-007, 145 N.M. 694, 204 P.3d the vehicle inoperable; and the loan agreement contained 
19, rev'g 2007-NMCA-144, 142 N.M. 817, 171 P.3d 756. an arbitration provision which provided that plaintiff 

Malicious abuse of process in arbitration pro- agreed to submit to arbitration all claims or disputes 
ceedings. — The plaintiffs! allegation that the defendant against all persons who may be liable to either plaintiff 
issued a subpoena during an arbitration proceeding for or the lender, the insurance company was a third-party 
the purpose of extortion is sufficient to state a malicious beneficiary under the arbitration and could compel arbi- 
abuse of process claim when the defendant did not initi- tration of plaintiff's claim against the insurance company. 
ate the arbitration proceeding against the plaintiffs. Dur- Rivera v. Am. Gen. Fin. Servs., Inc., 2010-NMCA-046, 148 
ham v. Guest, 2009-NMSC-007, 145 N.M. 694, 204 P.3d 19, N.M. 784, 242 P.3d 351, rev'd, 2011-NMSC-083, 150 N.M. 
rev'g 2007-NMCA-144, 142 N.M. 817, 171 P.3d 756 and 898, 259 P.3d 803. :' 
overruling in part DeVaney v. Thriftway Marketing Corp., Arbitration agreement to be interpreted by rules 
1998-NMSC-001, 124 NM. 512, 953 P2d 277. of contract law. — The terms of the arbitration agree- 

Cases under prior law. — The pre-2001 cases below ment are to be interpreted by the rules of contract law. 
were decided under the former Uniform Arbitration Act, Christmas v. Cimarron Realty Co., 1982-NMSC-079, 98 
Sections 44-7-1 to 44-7-22 NMSA 1978. Because of the N.M. 330, 648 P.2d 788. i x 
similarities between the two laws, the case annotations Equitable estoppel is applicable. — A nonparty to a 
have been retained and included as annotations to the contract may be equitably estopped from refusing to com- 
S001 Uniform Arbitration Act. ply with a reasonable arbitration provision contained in 

Legislative intent in enacting Uniform Arbitra- the contract where the nonparty attempts to enforce some 
tion Act and the policy of the courts in enforcing it is to aspect of the contract. Damon vu, StrucSure Home War- 
reduce caseloads in the courts, not only by allowing arbi- ranty, LLC, 2014-NMCA-116. ; 
tration, but also by requiring controversies to be resolved j Nonparties to an arbitration agreement. — Plain- 
by arbitration where contracts or other documents so tiffs, as subsequent purchasers of a home and nonparties 


provide, Dairyland Ins. Co. v. Rose, 1979-NMSC-021, 92 to a home warranty agreement, are bound by an arbitra- 
N.M. 527, 591 P.2d 281; Daniels Ins. Agency, Inc. v. Jordan tion provision contained in the warranty agreement if they 
1982-NMSC-148, 99 NM. 297, 657 P.2d 624. ; directly seek the benefits of the warranty agreement. Da- 


mon v, StrucSure Home Warranty, LLC, 2014-NMCA-116. 

Both statutory and common-law arbitration exist 
without conflict. — Since nothing is said in these pro- 
visions that common-law arbitrations are abolished, both 
methods of arbitration may exist, one under the statute 
and the other under the common law without conflict- 
ing with each other. Robinson v. Navajo Freight Lines, 
1962-NMSC-048, 70 N.M, 215, 372 P.2d 801 (decision un- 
der former law). 

Agreement defines scope of jurisdiction of ar- 
bitration. — Parties contracting to resolve disputes by 
arbitration are bound by their agreement. The terms 


Uniform Arbitration Act supersedes conflicting 
common-law authority. Andrews v. Stearns-Roger, Inc., 
1979-NMSC-089, 93 N.M. 527, 602 P.2d 624. 

In New Mexico, arbitration proceedings and awards are 
governed both by common law and by the Uniform Arbi- 
tration Act, but provisions of the act govern where the act 
conflicts with the common law. Daniels Ins. Agency, Ine. v. 
Jordan, 1982-NMSC-148, 99 N.M, 297, 657 P.2d 624. 

Announced policy of New Mexico favors and en- 
courages arbitration as a means of conserving the time 
and resources of the courts and the contracting parties, 
and to this end the legislature has assigned the courts a Eas 1S 
minimal role in supervising arbitration practice and pro- of the agreement define the scope of the jurisdiction, 
cedures. K.L. House Constr. Co. v. City of Albuquerque, conditions, limitations and restrictions on the mat- 
1978-NMSC-025, 91 N.M. 492, 576 P.2d 752; Bernalillo ters to be arbitrated. Christmas v. Cimarron Realty Co., 


Cnty. Med. Ctr. Employees' Ass'n Local 2370 v. Cancelosi, 1982-NMSC-079, 98 N.M. 330, 648 P.2d 788. i ‘ 
1978-NMSC-086, 92 N.M. 307, 587 P.2d 960. Terms of arbitration agreement govern disqualifi- 
Unlicensed business cannot compel arbitration. cation of arbitrator. — Where defendants and contrac- 


— Texas corporations unauthorized to do business in New tor, who was hired to do concrete and framing wor kk on 
Mexico were unable to compel two dentists to arbitrate defendants' property, entered into a binding arbitration 
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agreement following a dispute regarding money due on 
construction. work at defendants' property, and where 
contractor subsequently requested that the arbitrator be 
disqualified for refusing to perform his duties and for non- 
neutrality, the district court did not abuse its discretion 


in concluding that the parties’ arbitration was subject to . 


all the rules and procedures of the American Arbitration 
Association (AAA), including the rule regarding disquali- 
fication of an arbitrator and that the AAA has the author- 
ity to disqualify a designated arbitrator if the AAA deter- 
mines that such a disqualification is warranted under its 
rules and procedures, because the natural construction of 
the parties' arbitration agreement was that the parties in- 
tended to arbitrate disputes between them under all the 
AAA rules, and there was no language of limitation in the 
arbitration agreement demonstrating an intent to limit 
the scope of the AAA's rules, L.D. Miller Construction, Inc, 
v. Kirschenbaum, 2017-NMCA-080. 

Arbitration agreement will be given broad inter- 
pretation. — When the parties agree to arbitrate any 
potential claims or disputes arising out of their relation- 
ships by contract or otherwise, the arbitration agreement 
will be given broad interpretation, unless the parties 
themselves limit arbitration to specific areas or matters, 
Barring such limiting language, the courts only decide the 
threshold question of whether there is an agreement to 
arbitrate. K.L. House Constr, Co. v. City of Albuquerque, 
1978-NMSC-025, 91 N.M. 492, 576 P.2d 752, - 

Forum for resolution of disputed interpretation, 
— Where a complaint for declaratory judgment raises 
questions of law arising from the disputed interpretation 
of an arbitration contract, the proper forum for resolu- 
tion of such questions is the trial court. Guaranty Nat'l 
Ins. Co. v. Valdez, 1988-NMSC-090, 107 N.M. 764, 764 
P.2d 1322. 

Decision of joint committee subject to same stan- 
dards as arbitrator's award. — Where the parties vol- 
untarily submit.a grievance to a joint management union 
committee for decision, the decision of that committee is 
subject to and governed by the same standards as an ar- 
bitrator's award, and is to be accorded the same finality, 
Andrews v. Stearns-Roger, Inc., 1979-NMSC- 089, 938 N.M. 
527, 602 P.2d 624. 

When trial court determines force of disputed 
contract. — When a petition is filed to compel arbitra- 
tion pursuant to a contract's arbitration clause and the 
responding party denies the existence or validity of the 
contract, the trial court must determine whether the con- 
tract is still in force to compel the requested arbitration. 
Gonzales v. United S.W. Nat'l Bank, 1979-NMSC-086, 93 
N.M. 522, 602 P.2d 619. 

Determination of fraud in the inducement, — 
When a party challenges only an arbitration provision as 
fraudulently induced, the district court must decide this 
issue before sending the entire contract containing the ar- 
bitration provision to the arbitrator. Murken v, Deutsche 
Morgan Grenfell, Inc., 2006-NMCA-080, 140 N.M. 68, 189 
P.3d 864. 

Law reviews. — For note, "Uninsured Motorist Arbi- 
tration," see 3 N.M. L. Rev. 220 (1973). 

For article, "The Contract to Arbitrate Future Disputes: 
A Comparison of the New Mexico Act with the New York 
and Federal Acts," see 9 N.M.L. Rev. 71 (1978-79), 

For article, "Arbitration of Domestic Relations Disputes 
in New Mexico," see 16 N.M.L, Rev. 821 (1986). 

For survey of construction law in New Mexico, see 18 
N.M.L, Rev. 331 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 4 Am. 
Jur, 2d Alternative Dispute Resolution §§ 8 et seq., 70 et 
seq. 

Matters arbitrable under arbitration provisions of col- 
lective labor contract, 24 A.L.R.2d 752. 


MISCELLANEOUS CIVIL LAW MATTERS 
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Construction and effect of severance or dismissal pay 

provisions of employment contract, or collective labor 
agreement, 40 A-L.R.2d 1044. 
' Contract providing that it is goverriéd by or subject 
to rules or regulations of a particular trade, business or 
association as ncorporating agreement to arbitrate, 41 
A.L.R.2d 872. 

Constitutionality of pon ae yo insetahehe statutes, 55 
A.L.R.2d 432. 

Arbitration of disputes eithib close corporation, 64 
A.L.R.2d'643, ~ 

Power of president of corporation to commence or to 
carry on arbitration proceedings, 65 A.L.R.2d 1321. 

Dissolved corporation's power to participate in arbitra- 
tion proceedings, 71 A.L.R.2d 1121. 

Agreement to arbitrate future controversies as binding 
on infants, 78 A,L.R,.2d 1292. 

Covenant i in lease to arbitrate, or to submit to appraisal, 
as running with the leasehold so as to bind assignee, 81 
A.L.R.2d 804. 

Availability and scope of declaratory judgment. actions 
in determining rights of parties, or powers and exercise 
thereof by arbitrators, under oa ticle agreements, 12 
A.L.R.3d 854. 

' Validity and effect, and remedy in respect, of contrac- 
tual stipulation to submit disputes to arbitration in an- 
other jurisdiction, 12 A.L.R.3d 892. 

Validity and construction of provision for arbitration of 
disputes as to alimony or support payments, or child visi- 
tation or custody matters, 38 A.L.R.5th 69. 

Municipal corporation's power to submit to arbitration, 
20 A.L.R.3d 569: 

Validity and enforceability of provision for binding arbi- 
tration, and waiver thereof, 24 A.L.R.3d 1325. é 

Delay in asserting contractual right to arbitration as 
precluding enforcement thereof, 25 A.L.R.3d 1171. 

Breach or repudiation of collective labor contract as 
subject to, or as affecting right to enforce, arbitration Bey, 
vision in contract, 29 A.L.R.3d 688. 

Breach or repudiation of contract as affecting right - 
enforce arbitration clause therein, 82 A.L.R.3d 377. - 

Participation in arbitration proceedings as waiver of ob- 
jections to arbitrability, 33 A.L.R.3d 1242. 

Statute of limitations as bar to arbitration under agree- 
ment, 94 A.L.R.3d 533. 

Conflict of laws as to'validity and effect of avhitration 
provision in contract for purchase or sale of goods, prod- 
ucts, or services, 95.A.L.R.3d 1145. 

Defendant's participation in action as waiver of right to 
arbitration of: dispute involved therein, 98 A.L.R.8d 767. 

Claim of fraud in inducement of contract as subject to 
compulsory arbitration clause contained in contract, 11 
A.L.R.4th 774, 

Liability of organization sponsoring or administer- 
ing arbitration to parties involved in proceeding, 41 
A.L.R.4th 1013, } 

Attorney's submission of dispute to arbitration, or 
amendment of arbitration agreement, without client's 
knowledge or consent, 48 A.L.R.4th 127. 

Validity and construction of agreement between ibe 
ney and client to arbitrate: disputes ne between them, 
26 A.L.R.5th’107. 

Alternative dispute resolution: sinhibhonié for failure to 
participate in good faith in, or comply with agreement 
made in, mediation, 43 A.L.R:bth 545. 

Participation in arbitration proceedings as waiver 
to objections to arbitrability under state law, 56 
A.L.R.5th 757. 

Consolidation by federal court of arbitration proces 
ings brought under Federal Arbitration Act (9 USCS § = 
104 A.L.R. Fed, 251. 
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Enforceability of arbitration clauses in collective bar- 
gaining agreements as regards claims under federal civil 
rights statutes, 152 A.L.R. Fed. 75. 


44-7A+2. Notice. 


UNIFORM ARBITRATION « 


44-7A-4 


6 C.J.S. Arbitration § 1 et seq. 


(a) Except as otherwise provided in the Uniform Arbitration Act [44-7A-1 NMSA 1978], a 
person gives notice to another person by taking action that is reasonably necessary to inform 
the other person in ordinary course, whether or not the other person. pron knowledge of the 


notice. 


(b). A person has notice if the person has knowledge of the notice or has received notice. 
(c) A person receives notice when it comes to the person's attention or the notice is delivered at 
the person's place of residence or place of business, or at another location held out by the person as 


a place of delivery of such communications. 


History: Laws 2001, ch. 227, § 2. 

Compiler's note. — Laws 2002, ch. 227, § 33 re- 
pealed the former Uniform Arbitration Act, Sections 44- 
7-1 to 44-7-22 NMSA 1978, enacted by Laws 1971, ch. 
168, §23. The Uniform Arbitration Act compiled as 44- 
7A- 1 to 44-7A-32 NMSA 1978 was enacted effective 
July 1, 2001. 


ANNOTATIONS 


Effect of failure of proper notice. — Because the 
appellant was prejudiced by the arbitrator's failure to 
give him proper notice of the third hearing, and because 


the failure to give notice was sufficient cause to require 
the arbitrator,to postpone the hearing, the. trial. court 
erred when it failed to vacate the arbitration award. pur- 
suant.to 44-7-12A(4) NMSA 1978 (now 44-7A-24 NMSA 
1978). Jaycox v, Ekeson, 1998-NMSC-036, 115 .N.M. 635, 
857 P.2d 35, 

Am. Jur. 2d, ALR. and C.J.8, references, —.4 Am. 
Jur. 2d Alternative Dispute Resolution § 183. 

Necessity and sufficiency of notice, of and hearing in 
proceedings before appraisers and arbitrators, appointed 
to determine amount of insurance loss, 25 A.L.R.3d 680; 

6 C.J.S. Arbitration § 83.) 


44-7A-3. When the uniform arbitration applies. 
(a) The Uniform Arbitration Act [44-7A-1 NMSA 1978] governs an gence is to arbitrate 


made on or after the effective date of that act. 


(b) The Uniform Arbitration Act governs an agreement to arbitrate made before the effective 
date of that act if all the parties to the iba or to the arbitration Nae SO apree in a 


record. 


History: Laws 2001, ch. 227, § 3. 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 


44-7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act compiled as 44-7A-1 to 44- 
7A-32 NMSA 1978 was enacted effective July 1, 2001. 


44-7A-4, Effect of agreement to arbitrate; nonwaivable provisions. 


(a) Except as otherwise provided in Subsections (b) and (c), a party to an agreement to 
arbitrate or to an arbitration proceeding may waive or the parties may vary the effect of the 
requirements of the Uniform Arbitration Act [44-7A-1 NMSA 1978] to the extent permitted, by 


law. 


-(b) -Before a controversy arises that is subject, to an agreement to anbattate, a party to, the 


agreement may not: 


(1). waive or agree to vary the effect of the rpantretoncs of Section 6a), (a), 9, 18(a), 18(b), 
27.or 29 [44-7A-6, 44-7A-7, 44-7A-9, 44-7A-18, 44-7A-27 or 44-7A-29 NMSA 1978]; 


(2) agree to unreasonably restrict the right under Section 10 [44- deal) NMSA 1978], to 
notice of the initiation of an arbitration proceeding; 

(3) agree to unreasonably restrict the right under Section 12 [44- TA-12 NMSA 1978] to 
disclosure of any facts by a neutral arbitrator; or 

(4) waive the right under Section 17 [44-7A-17 NMSA 1978] of a party'to an agreement to 
arbitrate to be represented by a lawyer at any proceeding or hearing under the Uniform Arbitration 
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Act, but an employer and a labor organization may waive the right to representation by a lawyer 


in a labor arbitration. 


(c) Aparty to an agreement to arbitrate or arbitration proceeding may not waive or the parties 
may not vary the effect of the requirements of this section or Section 3(a), 8, 15, 19, 21(d) or (e), 
23, 24, 25, 26(a) or (b), 30, 31, 32 or 33 [44-7A-3, 44-7A-15, 44-7A-19, 44-7A-21, 44-7A-23, 44-7A-24, 
44-7A-25, 44-7A-26, 44-7A-30, 44-7A-31, 44-7A-32, or 44-7A-33 NMSA 1978]. 


History: Laws 2001, ch. 227, § 4. 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 


Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 


NMSA 1978 was enacted effective July 1, 2001. 
ANNOTATIONS 


Waiver by invoking judicial discretion. — Where 
the union filed an action in district court to enjoin the 
municipality from closing a drug treatment program and 
laying off bargaining unit employees on the grounds that 
the municipality failed to follow the procedures for lay- 
offs contained in the collective bargaining agreement; at 
the hearing in district court, the union pursued the is- 
sue of layoffs within its request for injunctive relief and 
through the testimony of its witnesses and the district 
court dealt with the merits of whether the municipality 
violated the layoff procedures; when the district court re- 
fused to enjoin the municipality from laying off bargain- 
ing unit members, the union filed a motion to compel ar- 
bitration on the issue of layoffs; the union did not assert 


its right to arbitration during the three months of litiga- 
tion and for two months thereafter; and the union told 
the district court that arbitration was not an adequate 
remedy, because the union invoked the discretion of the 
district court and the judicial machinery by raising the 
issue of whether the. municipality followed the collec- 
tive bargaining agreement as to layoffs and caused the 
municipality to rely on and be prejudiced by the union's 
decision to litigate the layoffs, the union waived its right 
to arbitrate the issue of layoffs. AFSCME v. City of Al- 
buquerque, 2013-NMCA-049, 299 P.3d 441, cert. granted, 
2013-NMCERT-004. 

Agreement defines scope of jurisdiction of: ar- 
bitration. — Parties contracting to resolve disputes by 
arbitration are bound by their agreement. The terms 
of the agreement define the scope of the jurisdiction, 
conditions, limitations and restrictions on the mat- 
ters to be arbitrated. Christmas v. Cimarron Realty Co., 
1982-NMSC-079, 98 N.M. 330, 648 P.2d 788. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Enforce- 
ment of arbitration agreement contained in construction 
contract by or against nonsignatory, 100 A.L.R.5th 481, 


44-7A-5. Disabling civil dispute clause voidable. 


In the arbitration of a dispute between a consumer, borrower, tenant or employee and an- 
other party, a disabling civil dispute clause contained in a document relevant to the dispute 
is unenforceable against and voidable by the consumer, borrower, tenant or employee. If the 
enforcement of such a clause is at issue as a preliminary matter in connection with arbitration, 
the consumer, borrower, tenant or employee may seek judicial relief to have the clause declared 
unenforceable in a court having personal jurisdiction of the parties and subject matter jurisdic- 
tion of the issue. . 


History: Laws.2001, ch. 227, § 5. 

Compiler's note, — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
stitutionality of compulsory arbitration statutes, 55 
A.L.R.2d 432. ; 

Validity and enforceability of provision for binding arbi- 
tration, and waiver thereof, 24 A.L.R.3d 1825. 


44-7A-6. Application for judicial relief. 


(a) Except as otherwise provided in Section 28 [44-7A-28 NMSA 1978], an application for judi- 
cial relief under the Uniform Arbitration Act [44-7A-1 NMSA 1978] must be made by motion to the 
court and heard in the manner provided by law or rule of court for making and hearing motions. 

(b) Unless a civil action involving the agreement to arbitrate is pending, notice of an initial mo- 
tion to the court under the Uniform Arbitration Act must be served in the manner provided by law 
for the service of a summons in a civil action. Otherwise, notice of the motion must be given in the 
manner provided by law or rule of court for serving motions in pending cases. 


Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 

Cross references. — For motions generally, see Rules 
1-007 to 1-016 NMRA. 

For service of summons, see Rule 1-004 NMRA. 


History: Laws 2001, ch. 227, § 6. 
~ Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former-Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
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44-7A-7. Validity of agreement to arbitrate. 


(a) An agreement contained in a record to submit to arbitration any existing or subsequent 
controversy arising between the parties to the agreement is valid, enforceable and irrevocable ex- 
cept upon a ground that exists at law or in equity for the revocation of a contract. 

(b) The court shall decide whether an agreement to arbitrate exists or a controversy is subject 


to an agreement to arbitrate. 


(c) An arbitrator shall decide whether a condition precedent to arbitrability has been fulfilled 
and whether a contract containing a valid agreement to arbitrate is enforceable. 

(d) Ifa party to a judicial proceeding challenges the existence of, or claims that a controversy 
is not subject to an agreement to arbitrate, the arbitration proceeding may continue pending final 
resolution of the issue by the court, unless the court otherwise orders. 


History: Laws 2001, ch. 227, § 7. 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


~ Unconscionability. — Unconscionability is an affir- 
mative defense to contract enforcement. It is an equita- 
ble doctrine, rooted in public policy, which allows courts 
to render unenforceable an agreement that is unreason- 
ably favorable to one party while precluding a meaning- 
ful choice of the other party. Peavy v. Skilled Healthcare 
Group, Inc., 2020-NMSC-010, aff'g No. A-1-CA-35494, 
mem. op. (N.M. Ct. App. Oct. 22, 2018) (non-precedential). 

Procedural and substantive unconscionability. 
— Procedural unconscionability considers the factual 
circumstances of a contract's formation. Substantive un- 
conscionability concerns the legality and fairness of the 
contract terms themselves. Peavy v. Skilled Healthcare 
Group, Inc., 2020-NMSC-010, affig No. A-1-CA-35494, 
mem. op. (N.M. Ct. App. Oct, 22, 2018) (non-precedential). 

Substantive unconscionability of an arbitration 
agreement. — Under New Mexico conscionability law, 
a presumption of unfair and unreasonable one-sidedness 
arises when a drafting party excludes its likeliest claims 
from arbitration, while mandating the other party arbi- 
trate its likeliest claims. The presumption may be over- 
come by an evidentiary showing that justifies the one- 
sidedness of the arbitration agreement. Peavy v. Skilled 
Healthcare Group, Inc., 2020-NMSC-010, aff'g No, A-1- 
CA-35494, mem. op. (NM. Ct. App. Oct. 22, 2018) (non- 
precedential). 

Analysis in determining substantive conscio- 
nability of an arbitration agreement. — When con- 
fronted with the substantive conscionability of an ar- 
bitration agreement, a court should first analyze the 
arbitration agreement on its face to determine the legality 
and fairness of the contract terms themselves, and sec- 
ond, if the court determines the arbitration agreement 
is facially one-sided, the court should allow the drafting 
party to present evidence that justifies the agreement is 
fair and reasonable, such that enforcement of the agree- 
ment would not be substantively unconscionable, Peavy 
v. Skilled Healthcare Group, Inc., 2020-NMSC-010, aff'g 
No. A-1-CA-35494, mem. op. (N.M. Ct. App. Oct. 22, 2018) 
(non-precedential). 

Arbitration agreements are substantively uncon- 
scionable when they are unfairly and unreason- 
ably one-sided. — Where the estate of decedent filed a 
wrongful death lawsuit against defendant, a skilled nurs- 
ing facility where decedent was a resident, and where, in 
response, defendant filed a motion to compel arbitration, 
citing an arbitration agreement that was attendant to 
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decedent's admission agreement to the nursing facility, 
and where the arbitration agreement provided an excep- 
tion stating that the agreement did not apply to either 
the facility or the resident in any disputes pertaining to 
collections, the district court did not err in denying defen- 
dant's motion to compel arbitration because the arbitra- 
tion agreement was facially one-sided in that it excluded 
defendant's likeliest claim from mandatory arbitration, 
but required its residents to arbitrate their likeliest 
claims, and ‘defendant failed to show that the arbitration 
agreement's collections exception was reasonable and fair. 
Peavy v, Skilled Healthcare Group, Inc., 2020-NMSC-010, 
aff'g No. A-1-CA-35494, mem. op. (N.M. Ct. App. Oct. 22, 
2018) (non-precedential). 

Determination of unconscionability of exceptions 
in arbitration agreement. — There is no bright-line, 
fixed, and inflexible rule that excepting from arbitration 
any claims most likely to be pursued by the defendant 
drafter will void the arbitration agreement as substan- 
tively unconscionable because the exception is unreason- 
ably or unfairly one-sided and against New Mexico public 
policy. The issue is to be analyzed on a case-by-case basis 
based on evidence presented on the issues of unreasonable- 
ness, unfairness, one-sidedness, and public policy. Barg- 
man v. Skilled Healthcare Grp., Inc., 2013-NMCA-006, 292 
P.3d 1, cert. granted, 2012-NMCERT-012. 

Where plaintiff, who was a patient in defendant's inpa- 
tient rehabilitation facility, signed an arbitration agree- 
ment that excluded disputes pertaining to collections; 
plaintiff sued defendant for damages arising out of the 
plaintiff's care at defendant's facility; the district court 
ruled that plaintiff did not have to arbitrate plaintiffs 
claims because the arbitration agreement was substan- 
tively unconscionable; and defendant argued that the 
collections exclusion was not unreasonable or unfair be- 
cause collections disputes are not complex and involve 
small sums, that it is faster and cheaper for a patient and 
defendant to litigate collection claims rather than to ar- 
bitrate them, that under the arbitration agreement, de- 
fendant would have to pay the fees for three arbitrators 
to arbitrate the sums involved in collections which would 
not be cost effective and deprive defendant of a remedy 
when a patient failed to pay for services rendered, defen- 
dant should be permitted to present evidence tending to 
show that the collections exclusion is not unreasonably 
or unfairly one-sided such that enforcement of the collec- 
tions exclusion is substantively unconscionable. Bargman 
v. Skilled Healthcare Grp., Inc. , 2013-NMCA-006, 292 P.3d 
1, cert. granted, 2012-NMCERT-012. 

Arbitration provision not substantively uncon- 
scionable. — Where plaintiff purchased two used cars 
under separate finance contracts which contained provi- 
sions that retained self-help remedies for both parties, 
and that allowed either party to compel arbitration of any 
claim or dispute arising out of the contracts that exceeded 
$10,000, the district court erred in determining that the 
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arbitration clause was unenforceable on the ground that 
it was substantively unconscionable under New Mexico 


law, because the arbitration provision and its carve-outs . 


do not unreasonably benefit one party over another, and 


MISCELLANEOUS CIVIL LAW MATTERS 


the carve-out provision's reservation of self-help remedies - 


is irrelevant to the question of substantive unconsciona- 
bility because they are private and nonadjudicatory by 
their very nature. Dalton v. Santander Consumer USA, 
Inc., 2016-NMSC-085, rev'g 2015-NMCA-030, 345 Pad 
1086. 

Practical effect of agreement a factor i in aakertins 
ing unconscionability. — Where an arbitration agree- 
ment contains provisions ‘that unreasonably benefit one 
party over another, whether the one-sidedness is evident 
on the face of the agreement or whether its practical effect 
unreasonably favors one side, the arbitration provision is 
substantively unconscionable and unenforceable. Dalton 
v. Santander Consumer USA, Inc,, 2015- NMCA- 0380, cert, 
granted, 2015-NMCERT-003. 

Where plaintiff signed vehicle finance a Arerotte that 
included arbitration agreements which contained facially 
neutral small claims court exemptions from: arbitration, 
but where the practical effect of the exemptions preserved 
defendant's access to the courts to assert its most impor- 
tant claims, such as repossession, sale of the vehicle, and 
civil suits for deficiency judgments, while severely limit- 
ing plaintiff's access to the courts for consumer claims 
such as fraud and misrepresentation, the exemption 
provisions were unfairly and unreasonably one-sided in 
favor of defendant, and thus render the agreement to ar- 
bitrate substantively unconscionable. Dalton v.Santander 
Consumer .USA, Inc., 2015-NMCA-080, cert. granted, 
2015-NMCERT-008, 

Contractual prohibition of class actions or arbi- 
tration, — Contractual provision which prohibited pro- 
ceeding on a class-wide basis either in litigation or arbi- 
tration, as applied to claims that would be economically 
inefficient to bring on an individual basis, is contrary to 
the fundamental public policy of New Mexico to provide a 
forum for the resolution of all consumer claims and is un- 
enforceable in New Mexico, Fiserv, Dell Computer Corp., 
2008-NMSC-046, 144 N.M, 464, 188 P.3d 12165. 

Arbitration agreement was not unconscionable. 
— Where a title loan agreement contained an arbitration 
provision which provided that all claims and disputes 
were subject to arbitration at the request of either party, 
except the lender's self-help or judicial remedies, includ- 
ing repossession or foreclosure, and that in the event of a 
default, the lender could exercise its rights in court and 
the debtor could not require the lender's action be arbi- 
trated, the arbitration provision was substantively uncon- 
scionable and unenforceable. Rivera v, American Gen. Fin. 
Servs., Inc,, 2010-NMCA-046, 148 N.M, 784, 242 P.3d 351, 
rev'd; 2011-NMSC-083, 150 N.M. 398; 255 P.3d 803. | 

Where a title loan agreement contained an arbitration 
provision which: provided that all claims and disputes 
were subject to arbitration at the request of either party 
except. the lender's self-help or judicial remedies, includ- 
ing repossession or foreclosure with respect to the vehicle 
that secured the loan; and that in the event of a default, 
the lender could exercise any other rights it had at law or 
equity, or under the loan note or any instrument securing 
the loan note, including suing the borrower for amounts 
owed or repossessing any property given as security, the 
arbitration provision was not substantively unconscio- 
nable because the arbitration provision allowed the bor- 
rower to compel arbitration of disputes about the, loan 
note itself and restored to the lender its statutory protec- 
tions as a secured creditor or procedurally unconscionable 
as a contract of adhesion because there was no evidence 
that the lender had a monopoly on title loans in New 
Mexico or that. the borrower would not be able to get a 
title loan under different terms through a different lender. 
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Rivera v: American Gen, Fin. Serus,, Inc., 2010-NMCA-046, 
148 N.M. 784, 242 P.8d 351, rev'd, 2011-NMSC-033, 150 
N.M. 398, 259 P.3d 803. 

Threshold question of arbitrability. — Where plain- 
tiff, the personal representative of the wrongful death es- 
tate of decedent, brought a wrongful death action against 
defendants, a Rio Rancho skilled nursing facility and the 
management/employment entities for the nursing facility, 
following decedent's death while in defendants' care, and 
where the district. court granted partial summary judg- 
ment to plaintiff based upon its rejection of defendants' 
affirmative defense regarding arbitration, which asserted 
that the district court lacked subject matter jurisdiction 
as a result of an enforceable arbitration agreement, and 
denied defendants' motion to compel arbitration, the dis- 
trict court did not err in refusing to delegate the inter- 
pretation of the arbitration agreement to the arbitrator, 
because the arbitration agreement in this case failed to 
specify that distinct threshold questions of arbitrability 
should be resolved by an arbitrator. Arbitrability of a par- 
ticular dispute is a threshold issue to be decided by the 
district court unless there is clear and unmistakable evi- 
dence that the parties decided otherwise under the terms 
of the arbitration agreement, Hunt v. Rio at Rust Centre, 
2021-NMCA-043. 

Arbitration agreement was procedurally uncon- 
scionable. — Where plaintiff, the personal representa- 
tive of the wrongful death estate of decedent, brought a 
wrongful death action against defendants, a Rio Rancho 
skilled nursing facility and the management/employment 
entities for the nursing facility, following decedent's death 
while in defendants' care, and where the district court 
granted partial summary judgment to plaintiff based upon 
its rejection of defendants’ affirmative defense regarding 
arbitration, which asserted that the district court lacked 
subject matter jurisdiction as a result of an enforceable 
arbitration agreement, and denied defendants’ motion to 
compel arbitration, the district court did not err in deny- 
ing defendants' motion to compel arbitration, because the 
manner in which arbitration was presented to decedent's 
attorney in fact was procedurally unconscionable. The re- 
cord demonstrates that defendants had vastly superior 
bargaining power compared to decedent's attorney in fact 
and the arbitration agreement did not give decedent's at- 
torney in fact. any authority to negotiate or modify the 
terms of the agreement; the inequality was so gross that 
the weaker party's choice was rendered effectively non- 
existent. Hunt v. Rio at Rust Centre, 2021-NMCA-043, — 

Arbitration agreement was supported by consid- 

eration. — Where a title loan agreement contained an 
arbitration provision which provided that all claims and 
disputes were subject to arbitration at the request of ei- 
ther party except the lender's judicial and extra-judicial 
remedies with respect to collateral; and the agreement did 
not allow the lender to alter the agreement to arbitrate 
claims that the lender brings against the borrower, the 
arbitration agreement was supported by consideration. 
Rivera v. American Gen. Fin. Servs,, Inc., 2010-NMCA-046, 
148 N.M. 784, 242 P.3d 351, rev'd, 2011-NMSC-083, 150 
N.M, 398, 259 P.3d 803. 
_ Unconscionable arbitration contract. — The provi- 
sions of a small loan company's arbitration form that lim- 
ited a borrower to mandatory arbitration as a forum to set- 
tle all disputes whatsoever, while reserving for the lender 
the exclusive option of access to the courts for all remedies 
the lender was most likely to pursue against a borrower, 
are substantively unconscionable and unenforceable. Cor- 
dova,v, World Fin. Corp. of N.M,, 2009-NMSC- 021, 146 
N.M. 256, 208 P.3d 901. 

Arbitration agreement was substantively uncon- 
scionable. — Where a nursing home admission agree- 
ment contained an arbitration agreement which provided 
that all disputes between the parties were subject to 
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arbitration, but excepted guardianship proceedings, col- 
lection, and eviction actions initiated by the nursing home 
and disputes involving less than $2,500 from binding ar- 
bitration and provided that the excepted proceedings and 
actions were subject to litigation in court; and the most 
likely claims a nursing home would have against a resi- 
dent relate to the collection of fees through guardianship 
proceedings and collection actions and the termination 
of services through eviction, the arbitration agreement 
was substantively unconscionable and unenforceable be- 
cause the agreement exempted from arbitration the most 
likely claims that the nursing home would have against 
a resident, while subjecting the resident's most likely 
claims to arbitration. Figueroa v. THI of New Mexico, 
2013-NMCA-077, cert. denied, 2012-NMCERT-010. 

Savings clause in unconscionable arbitration 
agreement could not be applied. — Where a nurs- 
ing home admission agreement contained an arbitration 
agreement that was unconscionable because it exempted 
from arbitration the most likely claims that the nursing 
home would have against a resident, while subjecting the 
resident's most likely claims to arbitration, the exemption 
of certain claims from arbitration was so central to the 
agreement that, irrespective of the savings clause in the 
agreement, the exemption clause was incapable of sepa- 
ration from the agreement to arbitrate and severing the 
exemption clause and requiring the resident to arbitrate a 
claim that was unlikely to be litigated by the nursing home 
would perpetuate the unfairness for which the equitable 
unconscionablity defense is imposed. Figueroa v. THI of 
N.M., 2013-NMCA-077, cert. denied, 2012-NMCERT-010. 

Where the terms of an arbitration agreement that 
plaintiff signed upon plaintiffs admission to defendants' 
nursing home required ‘the parties to arbitrate all dis- 
putes associated with the agreement and the relationship 
created by the admission agreement, except disputes per- 
taining to collections or discharge of residents, the arbi- 
tration agreement was substantively unconscionable and 
unenforceable because the arbitration agreement permit- 
ted the nursing home to litigate its most likely and benefi- 
cial claims while excluding access to the courts for claims 
regarding negligent care, the most likely claims to be 
pursued by a resident. Ruppelt v. Laurel Healthcare Pro- 
viders, LLC, 2013-NMCA-014, 293 P.3d 902, cert. denied, 
2012-NMCERT-012. 

Federal Artibration Act not applicable to uncon- 
scionable arbitration contract. — The court's ruling 
that the provisions of a small loan company's arbitration 
form that limited a borrower to mandatory arbitration as 
a forum to settle all disputes whatsoever, while reserving 
for the lender the exclusive option of access to the courts 
for all remedies the lender was most likely to pursue 
against a borrower are substantively unconscionable and 
unenforceable is not inconsistent with the dictates of the 
Federal Arbitration Act, 9 U.S.C. § 2. Cordova v. World Fin. 
Corp. of N.M., 2009-NMSC-021, 146 N.M. 256, 208 P.3d 
901. 

Unconscionability analysis does not violate the 
Federal Arbitration Act. 
analysis of arbitration agreements does not violate the 
Federal Arbitration Act, 9 U.S.C. §§ 1-6, because under 
New Mexico law, the unconscionability analysis is applied 
on an equal basis for all contracts to determine whether 
the terms of a contract are so unfairly unequal as to pre- 
vent enforcement of the contract. Figueroa v. THI of N.M., 
2018-NMCA-077, cert. denied, 2012-NMCERT-010. 

Where the membership of a member of the 
National Association of Securities Dealers has 
lapsed, the lapsed member cannot compel arbitration 
with a customer under the NASD rules after the lapse 
of the member's NASD membership. Medina v. Holguin, 
2008-NMCA-161, 145 N.M. 3038, 197 P.3d 1085. 
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Terms of arbitration agreement delivered with 
shipment of goods. — A customer who purchases goods 
over the telephone or the internet; who is informed of the 
terms and conditions of the sale, including an arbitration 
agreement when the product is delivered; and who is given 
a specific number of days in which to return the product, 
is deemed to have accepted the terms and conditions, in- 
cluding the arbitration agreement, unless the product is 
returned within the specified time period. Fiser v. Dell 
Computer Corp., 2007-NMCA-087, 142 N.M. 331 165 P.3d 
328, rev'd on other grounds, 2008-NMSC-046, 144 NM: 
464, 188 P.3d 1215. 

Arbitration agreement was illusory and lacked 
consideration. — An employer's arbitration agreement 
which permitted the employer to unilaterally amend 
or revoke the arbitration agreement at any time after 
a claim had accrued, but before an arbitration proceed- 
ing had been initiated, was invalid because the em- 
ployer's promise to arbitrate was illusory. and lacked 
consideration. Flemma v. Halliburton Energy Servs. Inc., 
2013-NMSC-022, rev'g 2012-NMCA-009, 269 P.3d 931, 

Arbitration agreement valid under Texas law that 
is unconscionable under New Mexico law is not en- 
forceable in New Mexico under Texas law. — Where 
an arbitration agreement between plaintiff and defendant 
was formed while plaintiff was working for defendant in 
Texas; the arbitration agreement was enforceable under 
Texas law; while plaintiff was working for defendant in 
New Mexico, defendant terminated plaintiff; and the ar- 
bitration agreement permitted defendant to unilaterally 
amend or revoke the agreement at any time after a claim 
had accrued, but before an arbitration proceeding had 
been initiated, the arbitration agreement was not'enforce- 
able in New Mexico under Texas law because, under New 
Mexico law, the arbitration agreement was unconsciona- 
ble and enforcing the arbitration agreement under Texas 
law would violate New Mexico public policy. Flemma v. 
Halliburton Energy Servs. Inc., '2013-NMSC-022, rev'g 
2012-NMCA-009, 269 P.3d 931. 

Arbitration agreement was not illusory. — Where 
the defendant's dispute resolution program included bind- 
ing arbitration of all employment-related disputes; the 
program provided that defendant reserved the right to 
amend or terminate the program at any time by giving 
at least ten days notice to current employees and that 
no amendment or termination would apply to'a dispute 
for which a proceeding had been initiated; defendant 
fired plaintiff; and plaintiff sued defendant for wrongful 
retaliatory discharge and claimed that the arbitration 
agreement was not binding because it was illusory, the 
arbitration agreement was not illusory because defen- 
dant's right to amend any aspect of the dispute resolu- 
tion program ended the moment plaintiff was fired, be- 
cause plaintiffs status as a continuing employee was 
severed at that time. Flemma v. Halliburton Energy Ser- 
vices, Inc., 2012-NMCA-009, 269 P.8d 931, cert. granted, 
2012-NMCERT-001. 

No procedural unconscionability. — Where the 
resident was admitted to a resident health care facility; 
the resident designated an agent to complete the admis- 
sion paperwork; the admission agreement included a form 
that required the resident to either reject or accept arbi- 
tration as the method of resolving disputes; the director 
of the facility reviewed the admission agreement with the 
agent, instructed the agent to read the dispute resolution 
form, and explained to the agent that if the agent wanted 
to reject arbitration, the agent had to mark and initial the 
appropriate box; the dispute resolution form stated that a 
resident's agreement to arbitrate was not a condition to 
admission and explained the consequences of choosing ar- 
bitration; the agent read the admission agreement at the 
facility and at the agent's home; and the agent chose ar- 
bitration, the circumstances surrounding the formation of 
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the arbitration agreement did not render the agreement 
void for procedural unconscionable. Barron v. Evangelical 
Lutheran. Good Samaritan. Soc'y, 2011-NMCA-094, 150 
N.M, 669, 265 P.38d 720. 

No substantative unconscionability. — An arbi- 
tration agreement that requires a buyer to arbitrate its 
claims against the seller, but does not require the seller to 
arbitrate its claims against the buyer, is not substantively 
unconscionable where the parties have provided. each 
other with consideration beyond the promise to arbitrate. 
Fiser v, Dell Computer Corp., 2007-NMCA-087, 142.N.M. 
331 165 P.38d 328, rev'd on other grounds, 2008-NMSC-046, 
144 N,M. 464, 188 P.3d 1215. 

Arbitration provision, was substantively uncon- 
scionable. — Where an arbitration provision in a loan 
agreement provided that the arbitrator's decision was fi- 
nal and binding, and that if the claim exceeded $100,000 
or granted or denied injunctive relief, either party could 
appeal the award to a three-arbitrator panel; and the 
practical.effect of the appeals provision was. that small 
claims, over which the lender was unlikely to initiate pro- 
ceedings, were required to be arbitrated, the lender was 
more likely to appeal claims that met the threshold for ap- 
pealable claims, and the borrower's claims are more likely 
to fall below the threshold and be subject. to arbitration 
only, the appeals provision was substantively unconscio- 
nable and unenforceable because it constituted an "escape 
hatch" clause that benefited the lender more than the bor- 
rower.\Clay v. N.M. Title Loans, Inc., 2012-NMCA-102, 288 
P.3d 888, cert. denied, 2012-NMCERT-009. 

Agreement to arbitrate legal malpractice.requires 
client's informed consent, — Where an arbitration pro- 
vision in an attorney-client contingency fee agreement 
provided that any dispute be submitted to arbitration, the 
arbitration provision was unenforceable absent the attor- 
ney informing his client that arbitration will constitute a 
waiver of important rights, including the right to a jury 
trial, because if an attorney is going to require his, client, 
within the context of their relationship of trust, to waive 
the right to a.jury trial for a future malpractice dispute, 
such a waiver should be made knowingly with the client's 
informed consent. For the purposes of obtaining informed 


consent, adequate communication will ordinarily include. 


disclosure of the facts and circumstances giving rise to the 
situation, any explanation reasonably necessary to inform 
the client or other person of the material advantages and 
disadvantages.of the proposed course of conduct and a dis- 
cussion of the client's or other person's options and alter- 
natives. Castillo v, Arrieta, 2016-NMCA-040, cert. denied. 

An arbitration clause is not. unconscionable be- 
cause it precludes class actions. Fiser-v..Dell Computer 
Corp., 2007-NMCA-087, 142 N.M. 331 165 P.3d 328, cert. 
granted, 2007-NMCERT-006, rev'd, 2008-NMSC-046, 144 
N.M. 464, 188 P.3d 1215. 

Denial of trial by jury. — A. purchaser who is com- 
pelled to arbitrate based not on a statute, but on an ar- 
bitration agreement that is voluntarily entered into by 
the parties, is not. denied the constitutional right to trial 
by jury. Fiser v. Dell Computer Corp., 2007-NMCA-087, 
142 N.M. 331 165 P.3d 328, rev'd on other grounds, 
2008-NMSC-046, 144 N.M. 464, 188 P.3d 1215. 

Legally enforceable contract required. — Under ei- 
ther the Federal Arbitration Act, 9 U.S,.C..8§ 1-16, or the 
New Mexico Uniform Arbitration Act, a legally enforce- 
able contract is a prerequisite to arbitration; without such 
a contract, parties will not be forced to arbitrate, Heye v. 
Am, Golf Corp., Inc., 2003-NMCA-188, 1384 N.M. 558, 80 
P.3d 495. 

Authority of agent to agree to arbitration. — 
Where the resident, who was mentally competent, alert 
and oriented, was admitted to a resident health care fa- 
cility; the resident declined to complete the admission 
paperwork and told the director of the facility that the 
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principal's grandchild would complete the paperwork; 
the grandchild told the director that the grandchild was 
assuming responsibility for the resident's care; the pa- 
perwork included. a form that required the resident to 
either reject or accept arbitration as the method of re- 
solving disputes; and the grandchild completed the pa- 
perwork and accepted arbitration, the grandchild had 
actual authority, which was not limited by the resident, 
and apparent authority to decide whether to reject:or ac- 
cept the arbitration clause in the admission; agreement 
that was signed as part of the admission process and the 
grandchild's decision. to accept arbitration was binding 
on the principal, Barron v, Evangelical Lutheran. Good 
Samaritan Soc'y, 2011-NMCA-094, 150 NM. 669, 265 
P.3d 720. 

Under» Federal Arbitration Act, whether valid 
contract to arbitrate exists is question of state con- 
tract law. DeArmond v. Halliburton Energy Servs. Inc., 
2008-NMCA-148, 134 N.M. 6380, 81 P.3d 573, cert. denied, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Determination of existence of arbitration agree- 
ment. — A court may not delegate to the arbitrator the 
court's obligation to decide the threshold issue of the exis- 
tence of a binding arbitration agreement. Edward Family 
Ltd. P'ship v, Brown, 2006-NMCA-083,:140 N.M, 104, 140 
P.3d 525, cert. denied, 2006-NMCERT-005, 189 N.M. 567, 
136 P.3d 568. 

Burden of proof of unconscionability. — Tiaconaeiss 
nability is an affirmative contract defense and the party 
alleging unconscionability has the burden to prove that 
the contract is unenforceable on that:basis, Strausberg v. 
Laurel Healthcare Providers, LLC, 2018-NMSC-032, rev'g 
2012-NMCA-006, 269 P.38d 914... 

Burdens of proof. — The party seeking to compel 
arbitration bears the initial burden to prove that a valid 
contract exists, by generally showing that the contract 
is factually supported. by an offer, an acceptance, consid- 
eration and mutual assent. Once the party who seeks to 
compel arbitration has satisfied the initial burden of prov- 
ing the formation of a valid contract, the burden shifts to 
the party opposing arbitration to demonstrate that an af- 
firmative defense, such as unconscionability, renders the 
contract unenforceable. Strausberg v. Laurel Healthcare 
Providers, LLC, 2018-NMSC-082, rev'g 2012-NMCA-006, 
269 P.3d 914. 

. Burden of proof of validity. — When a nurs- 
ing home relies upon an arbitration agreement signed 
by a patient as a condition for admission to the nurs- 
ing home, and the patient contends that the arbitration 
agreement is unconscionable, the nursing home has. the 
burden of proving that the arbitration agreement:is not 
unconscionable. Strausberg v, Laurel Healthcare Provid- 
ers, LLC, 2012-NMCA-006, 269 P.38d 914, cert. granted, 
2012-NMCERT-001, rev'd, 2013-NMSC-032. 

District court did not shift burden of proving un- 
conscionability. — The proponent of the affirmative de- 
fense of unconscionability bears the burden of proof, and 
where a party fails to adequately rebut an argument that 
an/exemption from arbitration provision is unreasonably 
one-sided, the district court's agreement with the argu- 
ment does not impermissibly shift the burden of proof. Dal- 
ton v. Santander Consumer USA, Inc,., 2015-NMCA-030, 
rev'd on other grounds, 2016-NMSA-0385. 

Rule preempted by the Federal Arbitration Act. — 
The rule that a nursing home seeking to compel arbitra- 
tion has the burden of proving that the arbitration agree- 
ment is not unconscionable is preempted by the Federal 
Arbitration Act, 9 U.S.C. §§ 1-16, because the rule singles 
out arbitration agreements for special treatment by pre- 
suming that all nursing home arbitration agreements are 
unconscionable. Strausberg v, Laurel Healthcare Provid- 
ers, LLC, 2013-NMSC-082; :rev'g 2012-NMCA-006, 269 
P.3d 914. 
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The Federal Arbitration Act does not preempt the 
application of New Mexico's unconscionability doc- 
trine to arbitration exemptions. — The New Mexico 
supreme court has consistently upheld the application of 
New Mexico's generally applicable unconscionability doc- 
trine to one-sided arbitration agreements, consistent with 
the savings clause of the Federal Arbitration Act, 9 U.S.C. 
§ 2, which permits state courts to invalidate agreements 
to arbitrate via generally applicable contract defenses, 
such as fraud, duress or unconscionability, but not by de- 
fenses that apply only to arbitration or that derive their 
meaning from the fact that an agreement to arbitrate is at 
issue. Dalton v, Santander Consumer USA, Inc., rev'd on 
other grounds, 2016-NMSA-035. 

The employer failed to prove the elements of ac- 
ceptance and mutual assent to an arbitration agree- 
ment contained in materials mailed to: the employee's 
home which provided that continued employment would 
constitute acceptance of the agreement where there was 
no evidence that the employee actually read the agree- 
ment and the employer did not provide an agreement 
or, acknowledgment form for the employee to sign; the 
court would not equate presumed receipt with actual 
knowledge. DeArmond v, Halliburton Energy Servs., Inc., 
2003-NMCA-148, 134 N.M. 630, 81 P.3d 573, cert. denied, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Arbitration agreement to be interpreted by rules 
of contract law. — A valid arbitration contract must pos- 
sess mutuality of obligation; mutuality means both sides 
must provide consideration. Heye v. Am. Golf Corp.,Inc., 
2003-NMCA-138, 134.N.M. 558, 80 P.3d 495. 

Where an employment arbitration agreement was a 
preprinted form contract and there was no’ suggestion 
that the employer sought or received any input fram the 
employee:in connection with the drafting of the language, 
the agreement would be construed against the employer- 
drafter where it contained conflicting provisions, Heye v. 
Am. Golf Corp., Inc., 2003-NMCA-138, 134 N.M. 558, 80 
P.3d 495. 

An employment arbitration Boreerait sahil con- 
tained conflicting provisions as to whether it-was binding 
on the employer, construed, against the employer, gave 
the employer unfettered discretion to terminate arbitra- 
tion at any time; the promise, therefore, was illusory and 
did not :provide the consideration ‘necessary to enforce 
the arbitration agreement. Heye v.Am.; Golf Corp., Inc., 
20038-NMCA-138, 134 .N.M. 558, 80:P.3d 495. 

The terms of the arbitration agreement are to be inter- 
preted by the rules of contract law. Christmas v. Cimarron 
Realty Co., 1982-NMSC-079, 98 N.M, 330,648 P.2d 788. 

Arbitrator must initially determine scope of ar- 
bitration. — Where an employee agreed,to arbitrate 
the employee's. grievances; the arbitration agreement 
provided that, the arbitration would resolve all matters 
raised in the employee's complaint and that the arbitra- 
tor had exclusive authority to resolve disputes relating 
to the scope of the arbitration agreement; there was a 
dispute between the employer and the employee as to 
the scope of the arbitration; the employee agreed. with 
the employer to. narrow..the scope of the arbitration, 
while unilaterally reserving the right. to litigate other is- 
sues; the employee did not raise the scope-of-arbitration 
issues with the arbitrator; the arbitrator ruled in favor 
of the employee; and the employee subsequently filed a 
lawsuit, in which the employee alleged more expansive 
claims arising out of the same subject. matter as the ar- 
bitration agreement, the employee was obligated to ob- 
tain a scope-of-arbitration ruling first from the arbitra- 
tor, and because the employee never obtained a ruling, 
the district court correctly dismissed the lawsuit. Home 
v.,Los Alamos Nat'l Sec., L.L.C., 2018-NMSC-004, 296 
P. ad 478. 
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Unforeseeable conduct is not within the scope of 
an arbitration provision. — Claims based on conduct 
that is unforeseeable to the parties ‘at the time of entering 
into an agreement, including an arbitration provision, are 
not within the scope of the arbitration provision.as a mat- 
ter of law. Clay v. N.M. Title Loans, Inc., 2012-NMCA-102, 
288 P.3d 888, cert, denied, 2012-NMCERT-009, 

Tort claim was not within scope of arbitration 
provision in loan agreement. — Where borrower 
signed a loan agreement with lender and used borrower's 
truck to secure the loan; the arbitration clause in the loan 
agreement required arbitration of any claim between bor- 
rower and lender that arose from or related 'to the agree- 
ment or the borrower's truck; borrower failed to repay the 
loan; when borrower resisted the attempt by employees of 
a repossession business to repossess the truck for lender, 
one of the employees shot borrower; and borrower sued 
lender alleging tort claims arising out of the shooting, bor- 
rower's tort claims were not within the scope of the ar- 
bitration provision because illegal or negligent conduct 
during repossession was outside the scope of the loan 
agreement and. the arbitration provision. Clay v. N.M. 
Title Loans, Inc., 2012-NMCA-102, 288 P.3d 888, cert. de- 
nied, 2012- NMCERT- 009.” 

Arbitration agreement valid under Texas con- 
tract law was enforceable in New Mexico. — Where, 
during the:course of plaintiffs twenty-six years of employ- 


' ment with defendant, defendant:on four separate mail- 
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ings notified plaintiff that continued employment with 
defendant constituted plaintiff's acceptance of the terms 
of defendant's dispute resolution program, whichincluded 
binding arbitration of all employment-related disputes; 
when plaintiff was assigned to work for defendant's inter- 
national organization, plaintiff signed an agreement that 
plaintiff would remain employed by defendant and. the 
terms of defendant's, dispute resolution program would 
apply to plaintiff; while plaintiff was working for defen- 
dant in New Mexico, plaintiff sued defendant for wrongful 
and retaliatory discharge; under Texas law, plaintiff was 
presumed to have received the mailings and plaintiff's 
continued employment with defendant constituted accep- 
tance of defendant's dispute resolution program; under 
New Mexico law, an employer is required to prove that an 
employee had actual notice of an offer and actual acknowl- 
edgement that continued employment constituted accep- 
tance of the offer; and the only difference between Texas 
and New Mexico law was the evidentiary requirements 
of contract: formation, the mere difference between Texas 
and New Mexico in terms of the evidentiary requirements 
of contract formation were insufficient to overcome the 
place-of-formation rule on public policy grounds, the arbi- 
tration agreement was enforceable under Texas law, and 
plaintiff was bound to arbitration. Flemma v. Halliburton 
Energy Services, Inc., 2012-NMCA-009, 269 P.3d 931, cert. 
granted, 2012- NMCERT.001. 

Test to determine whether a court may designate 
an arbitration provider. — If the parties' designation 
of a particular arbitration provider was integral to the 
parties' agreement to arbitrate, then the court cannot ap- 
point a substitute arbitrator if the designated arbitrator 
is not available: If the parties' designation of an arbitra- 
tion provider was an ancillary logistical concern,’a court 
can appoint a substitute provider. An arbitration provider 
is‘an ancillary logistical concern where the arbitration 
provisions do not specifically designate a provider or give 
the parties a choice of providers. The express designation 
ofa single arbitration provider; the-designation. of the 
rules of a specific arbitration provider; and;mandatory, as 
opposed to permissive, contractual language are factors 
that indicate that.a particular provider is integral to the 
parties’ agreement: to arbitrate. Rivera v..Am. Gen. Fin. 
Servs., Inc., 2011-NMSC-038, 150 N.M. 398, 259 P.3d 808, 
rev'g 2010-NMCA-046, 148 N.M. 784, 242 P.3d 361. 
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Arbitration agreement was unenforceable. 
Where the arbitration provision in a title loan agree- 
ment named the National Arbitration Forum exclusively 
throughout the provisions of the agreement, provided 
that the arbitration would be conducted under the rules 
and procedures of the National Arbitration Forum, re- 
quired the parties to use the forms prescribed by the 
National.Arbitration Forum, required the National Ar- 
bitration Forum to provide a list of potential arbitrators, 
provided that the National Arbitration Forum would de- 
termine the costs each party would pay; and the National 
Arbitration Forum was precluded from arbitrating con- 
sumer disputes, the arbitration provision was unenforce- 
able because arbitration before the National Arbitration 
Forum was integral to the agreement to arbitrate, pre- 
cluding. a court from appointing a substitute arbitrator. 
Rivera v. Am. Gen. Fin. Servs, Inc,, 2011-NMSC-03838, 150 
N.M. 398, 259 P.3d 803, rev'g 2010-NMCA-046, 148 N.M. 
784, 242 P.3d 351. 

Agreement defines scope of jurisdiction of ar- 
bitration. — Parties contracting to resolve disputes by 
arbitration are bound by their agreement. The terms 
of the agreement define the scope of the jurisdiction, 
conditions, limitations and restrictions on the mat- 
ters to be arbitrated. Christmas v. Cimarron Realty Co., 
1982-NMSC-079, 98.N.M. 330, 648 P.2d 788, 

Claim not within the s@bpe of arbitration provi- 
sion. — Where the focus of the arbitration provision con- 
tained in a warranty package for new homes was on the 
warranty against. defects and the repair and replacement 
of covered defects in the new homes, and even:though the 
arbitration provision included claims of breach of contract 
and negligent or intentional misrepresentation, the arbi- 
tration provision did not apply to representations made 
to prospective purchasers that the land adjacent to the 
new homes would remain open space. Campos v. Homes 
by Joe Boyden, LLC, 2006-NMCA-086, 140 N.M. 122, 140 
P.3d 543, cert. denied, 2006-NMCERT-007, 140 N.M. 279, 
142 P.3d 360, 

Waiver of exclusive authority of arbitrator to de- 
cide arbitrability. — Where the terms of an arbitration 
agreement that plaintiff signed upon plaintiff's admission 
to defendants' nursing home required the parties to arbi- 
trate all disputes associated with the agreement and the 
relationship created by the admission agreement, except 
disputes pertaining to collections or discharge of resi- 
dents; plaintiff challenged the enforceability of the entire 
arbitration agreement; and defendants voluntarily ad- 
dressed the enforceability of the arbitration agreement in 
district court and never suggested that the district court 
did not have authority to address the issue, defendants 
waived their argument that the arbitrator had exclusive 
authority to decide arbitrability. Ruppelt v. Laurel Health- 
care Providers, LLC, 2013-NMCA-014,:293 P.3d 902, cert. 
denied, 2012-NMCERT-012. 

Where arbitration agreement was not supported 
by consideration, no contract was formed. Piano v. Pre- 
mier Distrib. Co. , 2005-NMCA-018; 187'N.M. 57, 107 P.3d 
11, cert. denied, 2005-NMCERT-003, 187 N.M. 290, 110 
P.3d 73. 

Continued at-will employment is an illusory prom- 
ise that cannot be consideration for an arbitration agree- 
ment. Piano v. Premier Distrib, Co., 2005-NMCA-018, 187 
N.M. 57, 107 P.3d 11, cert. denied, 2005-NMCERT-003, 
137 N.M. 290, 110 P.3d 73, 

Arbitration agreement will be given broad inter- 
pretation. — When the parties agree to arbitrate any 
potential claims or disputes arising out of their relation- 
ships by contract or otherwise, the arbitration agreement 
will be given broad interpretation, unless the parties 
themselves limit arbitration to specific areas or matters. 
Barring such limiting language, the courts only decide the 
threshold question of whether there is an agreement to 
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arbitrate. K.L. House: Constr. Co, v. City of Albuquerque, 
1978-NMSC-025,91 N.M. 492, 576 P.2d 752. 

Ability to unilaterally change agreement. — One 
party's promise to arbitrate is illusory where it retained 
the ability to unilaterally change the arbitration agree- 
ment. Piano v. Premier Distrib. Co., 2005-NMCA-018, 137 
N.M. 57,107. P.3d 11, cert. denied, 2005-NMCERT.003, 
137 N.M. 290, 110 P.3d 73, 

Forum for resolution of diputad interpretation. 
— Where a complaint for declaratory judgment raises 
questions of law arising from the disputed interpretation 
of an arbitration contract, the proper forum for resolution 
of such questions is the trial court. Guaranty Nat'l Ins. Co. 
v. Valdez, 1988-NMSC-090, 107 N.M. 764, 764 P.2d 1322. 

Arbitration not binding. — To the extent that, pur- 
suant to contract, arbitration is not binding, there exists 
no arbitration agreement to be bound by an arbitrator's 
award, and, therefore, a party with a contractual right 
to an appeal de novo, as well as an aggrieved party un- 
der Section 66-5-303 NMSA 1978, the de novo ‘trial pro- 
vision of the uninsured motorist insurance law, has a 
right to seek a de novo trial in district court. Allstate Ins, 
Co. v. Perea, 2000-NMCA-070,,129 N.M. 364, 8 P.3d ‘166, 
overruled by Padilla v. State Farm Mut. Auto. Ins. Co., 
2003-NMSC-011, 183 N.M. 661, 68 P.3d 901. 

When trial court determines force of disputed 
contract. — When a petition is filed to compel: arbitra- 
tion pursuant to a contract's arbitration clause and the 
responding party denies the existence or validity of the 
contract, the trial court must determine whether the con- 
tract is still in force to compel the requested arbitration. 
Gonzales v, United S.W. Nat'l Bank, 1979-NMSC- OBO; 93 
N.M. 522, 602 P.2d 619. 

Arbitration provision providing for limited de 
novo appeal substantively unconscionable. — The 
limited*de novo appeal provision in an insurance contract, 
providing for mandatory arbitration which would be bind- 
ing on both parties for any award of damages not exceed- 
ing the limits of the Mandatory Financial Responsibility 
Act but providing for de novo appeal by either party of 
awards over that amount, violates public policy and is 
void as substantively unconscionable. Padilla v. State 
Farm Mut. Auto. Ins. Co.,; 2008-NMSC-011, 133 N.M. 661, 
68 P.3d 901. 

Question of arbitrability is for the ‘court to de- 
cide. — Where plaintiff filed a class action to challenge 
the validity of an online loan agreement; the loan agree- 
ment contained an arbitration provision in which the par- 
ties'delegated questions of arbitrability to the arbitrator; 
plaintiff did not specifically challenge the validity of the 
delegation clause in the complaint; and when defendants 
filed motions to compel arbitration, plaintiff raised spe- 
cifie challenges to the validity of the delegation clause that 
were distinct from the challenges to the loan agreement, 
the court, not the arbitrator, had jurisdiction to determine 
the question of the validity of the arbitration provision. 
Felts v. CLK Mgmt., Inc., 2011-NMCA-062, 149 N.M. 681, 
254 P.3d 124, cert. granted, 2011-NMCERT-006, 150 N.M: 
764, 266 P.3d 633. 

Court had jurisdiction to determine the scope 
of arbitration provision, — Where an arbitration pro- 
vision in a loan agreement contained a "delegation pro- 
vision" which defined an arbitrable "claim" to include 
disputes about the validity, enforceability, arbitrability, 
or scope of the arbitration provision, and the borrower 
specifically challenged the delegation provision by argu- 
ing that there was fraud in the inducement based on an 
alleged misrepresentation by the lender of the neutrality 
of the two organizations identified to administer the arbi- 
tration proceedings, and the fact that both organizations 
had stopped administrating arbitration of collections 
and that borrower justifiably relied on the representa- 
tion of neutrality, the court had jurisdiction to determine 
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the scope of the arbitration provision. Clay v..N.M. Title Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
Loans, Inc,, 2012-NMCA-102, 288 P.38d 888, cert. denied, Jur. 2d Alternative Dispute Resolution § 70 et seq. 
2012-NMCERT-009, Validity and effect, and remedy in respect, of contrac- 
Ban on class-wide arbitration was unconsciona- tual stipulation to submit disputes to arbitration in an- 
ble. — Where a loan agreement contained an arbitration other jurisdiction, 12 A.L.R.3d 892. 
provision that banned class-wide arbitration and substan- Validity and construction of provision for arbitration of 
tial evidence showed that: the likelihood that plaintiff's disputes as to alimony or support payments, or child visi- 
costs in bringing an individual claim would exceed plain- tation or custody matters, 38 A.L.R.5th 69. 
tiffs damages was reasonably certain and that a meaning- Validity and enforceability of provision for binding arbi- 
ful remedy for plaintiff's claims was only available through tration, and waiver thereof, 24 A.L.R.3d 1325. 
class action relief, the class action ban in the arbitration Validity and construction of agreement between attor- 
provision was substantively unconscionable and unen- ney and client to arbitrate disputes arising between them, 
forceable. Felts.v. CLK Mgmt., Inc., 2011-NMCA-062, 149 26 A.L.R.5th 107. 
N.M. 681, 254 P.3d 124, cert. granted, 2011-NMCERT-006, Participation in arbitration proceedings as waiver to ob- 
150 N.M. 764, 266-P.3d 633. jections to arbitrability under state law, 56 A.L.R.5th 757. 
Ban on class-wide arbitration was not severable Validity and effect under state law of arbitration 
from arbitration provision. — Where a loan agree- agreement provision for laternative method of appoint- 
ment contained an arbitration provision that banned ment. of arbitrator where one party fails or refuses to fol- 
class-wide arbitration; the class action ban was a key low appointment procedure specified in agreement, 75 
limitation to the means by which the parties could resolve A.L.R.5th 595, 
their disputes under the loan agreement; the class action Validity and effect under Federal Arbitration Act (9 
ban was substantively unconscionable and unenforceable; US.C.A. § 1 et seq.) of arbitration agreement provision 
and the class action ban was not severable from the re- for alternative method of appointment of arbitrator where 
mainder of the arbitration provision, the entire arbitra- one party fails or refuses to follow appointment procedure 
tion provision was unenforceable. Felts v. CLK Mgmt., specified in agreement, 159 A.L.R. Fed. 1 


Inc., 2011-NMCA-062, 149 N.M. 681, 254 P.3d 124, cert. 6 C.J.S, Arbitration § 14. 
granted, 2011-NMCERT-006, 150 N.M. 764, 266 P.3d 633, 


44-7A-8. Motion to compel or stay arbitration. 


(a) On motion of a person showing an agreement to arbitrate and alleging another person's 
refusal to arbitrate pursuant to the agreement: 

(1) ifthe refusing party does not appear or does not oppose the motion, the court shall or- 
der the parties to arbitrate; and 

(2) if the refusing party opposes the motion, the court shall proceed summarily to decide 
the issue and order the parties to arbitrate unless it finds that there is no enforceable agreement 
to arbitrate. 

(b) On motion of a person alleging that an arbitration proceeding has been initiated or threat- 
ened but that there is no agreement to arbitrate, the court shall proceed summarily to decide the 
issue. If the court finds that there is an enforceable agreement to arbitrate, it shall order the par- 
ties to arbitrate. 

(c) Ifthe court finds that there is no enforceable agreement, it may not pursuant to Subsection 
(a) or (b) order the parties to arbitrate, 

(d) The court may not refuse to order arbitration because the claim subject to arbitration lacks 
merit or grounds for the claim have not been established. 

(e) If a proceeding involving a claim referable to arbitration under an alleged agreement: to 
arbitrate is pending in court, a motion under this section must be made in that court. Otherwise, 
a motion under this section may be made in any court as provided in Section 28 [44-7A-28 NMSA 
1978]. 

(f). Ifa party makes a motion to the court to order arbitration, the court on just terms shall stay 
any judicial proceeding that involves a claim alleged to be subject to the arbitration until the court 
renders a final decision under this section. 

(g) If the court orders arbitration, the court on just terms shall stay any judicial proceeding 
that involves a claim subject to the arbitration. If a claim subject to the arbitration is severable, 
the court may limit the stay to that claim. 


History: Laws 2001, ch. 227, § 8. ANNOTATIONS 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed : , 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- No right to compel arbitration. — Where defen- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The dants offered investment packages to the public that 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 consisted of interests in real property; plaintiff invested 
NMSA 1978 was enacted effective July 1, 2001. in three properties; defendants created the third par- 


ties to act as the seller of the real property; the purchase 
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agreements contained arbitration clauses; plaintiff sued 
defendants for violations of the New Mexico Securities Act 
of 1986, Section 58-13B-1 NMSA 1978 et seq. [repealed]; 
plaintiff did not assert any claims against’the third par- 
ties or allege any interdependent or concerted misconduct 
between defendants and the third parties; defendants 
filed complaints against the third parties for indemnity on 
the ground that the third parties'sold the real property in- 
terests that comprised the alleged securities that plaintiff 
bought; defendants asserted the affirmative defense’ that 
plaintiff's claims were subject to the arbitration clauses 
in the purchase agreements; and the third parties filed a 
motion to compel arbitration on all disputes, defendants 
did not have an independent right to compel arbitration 
because the alleged violations of the Securities Act did 
not hinge on the terms of the purchase agreements and 
the third parties could not assert the arbitration defense 
because it could not be independently asserted by defen- 
dants. Frederick: v. Sun 1031; LLC, 2012-NMCA-118, 293 
P.3d 934. 

An arbitration agreement contrary to public 
policy will not be enforced. — Where the state of New 
Mexico ‘filed suit against ITT Technical Institute (ITT) 
claiming violations of the New Mexico Unfair Practices 
Act (UPA) arising out of alleged misrepresentations to 
students about ITT’s nursing program and its financial 
process, and where ITT filed a motion to compel arbitra- 
tion in accordance with the arbitration provision, and 
accompanying confidentiality clause, in the students’ 
enrollment agreements with ITT, which provided that 
any dispute be resolved by binding arbitration, the dis- 
trict court properly declined to enforce the confidential- 
ity clause and properly denied ITT's motion to compel 
arbitration, because the state, under the UPA, has been 
given broad statutory authority to investigate violations 
and enforce the provisions of the UPA demonstrating New 
Mexico's fundamental public policy in favor of prevent- 
ing consumer harm and resolving consumer claims, and 
it would be contrary to public policy to allow ITT to use 
the confidentiality clause with its students to shield itself 
from the state's investigation and litigation authorized 
under the UPA. State ex rel.:Balderas v. ITT Educ. Servs., 
Inc,, 2018-NMCA-044, 

Arbitration agreement required. — The district 
court may not compel arbitration absent an arbitra- 
‘tion agreement. Alexander v. Calton & Assocs., Inc., 
2005-NMCA-034, 187 N.M, 293,110 P.3d 509. 

Waiver. — A mere request for arbitration filed with the 
NASD cannot by itself be sufficient to waive the right to 
contest arbitration and require proof of the existence of an 
arbitration agreement in court. Alexander v. Calton & As- 
socs., Inc., 2005-NMCA-034, 1387 N,M. 293, 110 P.38d 509. 


MISCELLANEOUS CIVIL LAW MATTERS 
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v. Halliburton Energy Servs., Inc., 2003-NMCA-148, 134 
N.M. 630, 81 P.3d 573, cert. ‘denied, 2S MORE OSS, 
135 N.M. 61, 84 P.3d 668. 

Equitable estoppel is applicable. — A notioasty toa 


. contract may be equitably estopped from refusing to com- 


‘Valid arbitration defense does not divest the © 


court of jurisdiction and is not properly raised by a 
motion to dismiss for lack of subject matter jurisdiction, 
When parties have agreed to arbitrate, however, a court 
should order arbitration. Daniels Ins. Agency, Inc. v. Jor- 
dan, 1982-NMSC-148, 99 N.M..297, 657 P.2d 624, ~ 

Role of court. — Under this section, it is the court's 
duty to order arbitration where provision for it is clear. 
Where provision for arbitration is disputed, the court's 
function is to determine whether there is an agreement 
to arbitrate and to order arbitration where an agreement 
to arbitrate is found. Bernalillo Cnty, Med. Ctr. Employees' 
Ass'n Local 2370 v. Cancelosi, 1978-NMSC-086, 92 N.M. 
307, 587 P.2d 960. 

Standard for granting motion. — As with a sum- 
mary judgment motion, a motion to compel arbitration 
may only be granted as a matter of law when there is 
no genuine issue of material fact as to the existence of 
an agreement; only then should the court decide the ex- 
istence of the agreement as a matter of law. DeArmond 


ply with a reasonable arbitration provision contained in 
the contract where the nonparty attempts to enforce some 
aspect of the contract. Damon v. StrucSure Home War- 
ranty, LLC, 2014-NMCA-116. ii 

Nonparties' to an arbitration agreement. — 
Plaintiffs, as subsequent purchasers of a home and non- 
parties to a home warranty agreement, are bound by an 
arbitration provision contained in the warranty agree- 
ment if they directly seek the benefits of the warranty 
agreement. Damon v. StrucSure Home Warranty, ae. 
2014-NMCA-116. 

Non-signatory to an arbitration alvrosiient:c com- 
pelling arbitration. — Where plaintiff, a subcontrac- 
tor that provided roofing labor, materials, and equipment 
for an apartment construction project, brought an action 
against the insurance company that issued a payment 
bond to cover the contractor's obligation to pay for labor, 
materials, and equipment, in an attempt to collect on a 
payment bond that provided the right to bring a law- 
suit in the event of nonpayment by the contractor, and 
where the insurance company moved'to compel plaintiff 
to arbitrate its claim pursuant to the arbitration clause 
in the contract between plaintiff and the contractor, and 
where plaintiff claimed that the insurance company, as 
a nonparty to the subcontract, is not entitled to enforce 
the arbitration agreement, the court held that plaintiff is 
equitably estopped from disavowing the arbitration agree- 
ment, because when a signatory to an arbitration agree- 
ment must rely on the terms of the agreement. in making 
a claim against a non-signatory, equitable estoppel may 
apply to allow a non-signatory to compel arbitration. Rock 
Roofing, LLC v. Travelers Cas. & Sur. Co. of America, 413 
F, Supp. 8d 1122 (D. N.M. 2019). 

Uninsured motorist claim. — New Mexico law does 
not require arbitration of an uninsured motorist claim 
upon the unilateral demand of either the insurer or the 
insured where the insurance policy states that disputes 
regarding whether the insured is entitled to receive pay- 
ment under the policy, or the amount of payment due, 
will be submitted to arbitration only if both the insurer 
and insured consent. McMillian v. Allstate Indem. Co., 
2004-NMSC-002, 135 N.M., 17, 84 P.3d 65. 

No judicial power to compel consolidated arbitra- 
tion. — Absent express statutory authorization or agree- 
ment of all concerned parties, district court had no power 
to compel consolidated arbitration, Pueblo of Laguna v. Cil- 
lessen & Son, 1984-NMSC-060, 101 N.M. 341, 682 P.2d 197, 

‘When trial court determines force of disputed 
contract. — When a petition is filed to compel arbitra- 
tion pursuant to a contract's arbitration clause and the 
responding party denies the existence or validity of the 
contract, the trial court must determine whether the con- 
tract is still in force to compel the requested arbitration. 


| Gonzales v. United S.W. Nat'l Bank, 1979-NMSC- 086, 93 
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N.M. 522, 602 P.2d 619. 

Right to arbitration not waived. — Where be- 
tween the date a complaint was filed and the date a 
motion for arbitration, was filed, the only pleadings 
filed were; (1) a complaint; (2) a motion to dismiss; (3) 
a first amended complaint; and (4) a motion requesting 
the trial court to submit the issues to. arbitration, the 
case was not at issue and the right to arbitration had * 
not been waived. Bernalillo Cnty, Med. Ctr, Employees' 
Ass'n Local 2370 v, Cancelosi, 1978-NMSC-086,,92 N.M. 
807, 587 P.2d 960. 

Right to arbitration not waived by mere filing of 
complaint. — When the demand for arbitration follows 
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initiation of proceedings in court, going to the merits of 
the dispute, a question of waiver is sometimes raised, but 
the mere filing of a complaint does not constitute a waiver 
of a right to arbitration. Bernalillo Cnty. Med. Ctr. Em- 
ployees' Ass'n Local 2370 v. Cancelosi, 1978-NMSC-086, 
92 N.M. 307, 587 P.2d 960. 

Unlicensed business cannot compel arbitration. 
— Texas corporations unauthorized to do business in New 


Mexico were unable to compel two dentists to arbitrate . 


a dispute arising from an alleged breach of architectural 
and construction contracts for the construction of dental 
offices because a suit to compel arbitration is essentially 
a suit for specific performance and the corporations, not 
licensed to do business in New Mexico, cannot perform. 
Shaw v. Kuhnel & Assocs, , 1985-NMSC-008, 102 N.M. 607, 
698 P.2d 880. 

Fraud in the inducement not issue for arbitrator. 
— It is for a court to determine issues of fraud in the in- 
ducement of a contract, not an arbitrator; if no fraud is 
found, the remaining issues can proceed to arbitration. 
Shaw v. Kuhnel & Assocs. , 1985-NMSC-008, 102 N.M. 607, 
698 P.2d 880. 

Arbitration agreement was not illusory or uncon- 
scionable, — Where employee brought an action against 
employer, alleging sex and race discrimination under Title 
VII of the Civil Rights Act of 1964 and the New Mexico 
Human Rights Act, negligent hiring and supervision, and 
wrongful discharge, and where employer moved. to com- 
pel arbitration claiming that the parties had a binding 


44.7A-9. Provisional remedies. 
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arbitration agreement, and where employee claimed that 
the arbitration agreement was unenforceable because it 
was illusory and unconscionable, the court granted the 
motion to compel arbitration because the employee's 
claims were within the scope of the arbitration agree- 
ment, the arbitration agreement was not illusory because 
both parties provided adequate consideration, and the 
arbitration agreement was not unconscionable because 


* employee had the opportunity and capacity to understand 


the agreement, and the arbitration agreement's terms 
were not patently unfair. Laurich v. Red Lobster Restau- 
rants, LLC, 295 F.Supp.3d 1186 (D. N.M. 2017). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Alternative Dispute Resolution § 126 et seq. 

Disqualification of arbitrator by court or stay of arbi- 
tration proceedings prior to award, on ground of inter- 
est, bias, prejudice, collusion or fraud of el nas 65 
A.L.R.2d 755. 

Statute of limitations as bar to aPHacanon under agree- 
ment, 94 A.L,R.3d 533. 

Defendant's participation in action as waiver of right to 
arbitration of dispute involved therein, 98 A.L.R.3d 767. 

Which statute of limitations applies to efforts to compel 
arbitration of a dispute, 77 A.L.R.4th 1071. 

What statute of limitations applies to action to compel 
arbitration pursuant to § 301 of Labor Management Rela- 
tions Act (29 USCS § 185), 96.A.L.R. Fed; 378. 

6 C.J.S, Arbitration §§ 30 to 32, 39, 45, 46, 


(a) Before an arbitrator is appointed and is authorized and able to act, the court, upon motion 
of a party to an arbitration proceeding and for good cause shown, may enter an order for provi- 
sional remedies to protect the effectiveness of the arbitration proceeding to the same extent and 
under the same conditions as if the controversy were the subject of a civil action. 

(b) After’an arbitrator is appointed and is authorized and able to act: 

(1) .the arbitrator may issue such orders for provisional remedies, including interim 
awards, as the arbitrator finds necessary to protect the effectiveness of the arbitration proceeding 
and to promote the fair and expeditious resolution of the controversy, to the same extent and un- 
der the same conditions as if the controversy were the subject of a civil action; and 

(2) aparty to an arbitration proceeding may move the court for a provisional remedy only 
if the matter is urgent and the arbitrator is not able to act timely or the arbitrator cannot provide 


an adequate remedy. 


(c) A party does not \ waive a right of arbitration by making a motion under Subsection (a) 


or (b). 


History: Laws 2001, ch. 227, § 9. 
Compiler's note, — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 


44-7A-10. Initiation of arbitration. 


44-71-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act compiled as 44-7A-1 to 44- 
7A-32 NMSA 1978 was enacted effective July 1, 2001. 


(a) A person initiates an arbitration uaa by giving notice in a record to the other par- 
ties to the agreement to arbitrate in the agreed manner between the parties or, in the absence of 
agreement, by certified or registered mail, return receipt requested and obtained, or by service as 
authorized for the commencement of a civil action. The notice must describe the nature of the con- 
troversy and the remedy sought. 

(b) Unless a person objects for lack or insufficiency of notice under Section 16(c) [44-7A-16 
NMSA 1978] not later than the beginning of the arbitration hearing, the person by appearing at 
the hearing waives any objection to lack of or insufficiency of notice. 
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History: Laws 2001, ch, 227, § 10. adi ANNOTATIONS 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed tj BY SHEN 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- Am. Jur, 2d, ALR. and eRe & Sew t ae — 4Am. 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The Jur, 2d Alternative Dispute Resolution $177... 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 6 C.J.S, Arbitration § 76, od 


NMSA 1978 was enacted effective July 1, 2001. 


44.7A-11. Consolidation of separate arbitration proceedings. 


(a) Except as otherwise provided in Subsection (c), upon motion ofa party to an agreement to 
arbitrate or to an arbitration proceeding, the court may order consolidation of separate arbitration 
proceedings as to all or some of the claims if: 

(1) there are separate agreements to arbitrate or separate arbitration proceedings be- 
tween the same persons or one of them is a party to a separate agreement to arbitrate or a sepa- 
rate arbitration proceeding with a third person; 

(2) the claims subject to the agreements to arbitrate arise in substantial part from the 
same transaction or series of related transactions; 

(3) the existence of a common issue of law or fact creates the possibility of conligape aad 
sions in the separate arbitration proceedings; and 

(4) prejudice resulting from a failure to consolidate is not darwalaned by the risk of ‘indus 
delay or prejudice to,the rights of or hardship to parties opposing consolidation. 

(b) The court may order consolidation of separate arbitration proceedings as to some claims 
and allow other claims to be resolved in separate arbitration proceedings. 

(c) The court may not order consolidation of the claims of a party to an agreement to arbitrate 
if the agreement prohibits consolidation. 


History: Laws 2001, ch. 227, § 11. clause in the owners' purchase agreements; the owners’ 


Compiler's note. — Laws 2002, ch. 227, § 33 repealed claims arose out of their purchase of homes built and sold 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- by defendants in the same subdivision; defendants based 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The the subdivision's site development plan on a geotechnical 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 report prepared by a consultant employed by defendants; 
NMSA 1978 was enacted effective July 1, 2001. and the owners alleged that they experienced similar de- 

) ficiencies in the homes, many, of which were caused by the 
ANNOTATIONS settlement of subsurface soils, that their claims shared 

No judicial power to compel consolidated arbitra- common issues involving the settlement of their homes and 
tion. — Absent express statutory authorization or agree- similar damages, that. multiple separate arbitrations could 
ment of all concerned parties, district, court had no power result in conflicting decisions, that any prejudice to defen- 
to compel consolidated arbitration. Pueblo of Laguna v. Cil- dants did not outweigh the potential prejudice of conflict- 
lessen & Son, 1984-NMSC-060, 101 N.M. 341,682P2d197. ‘ing outcomes that could result from a failure to consolidate, 

Consolidation may be ordered even if no arbi- ‘| 20d that a consolidated proceeding would)be more efficient 
tration proceeding is pending, provided there are than separate proceedings, the owners satisfied all of the 
agreements to arbitrate. Lyndoe v. D.R. Horton, Inc., elements required for consolidation, and the district court 
2012-NMCA-103, 287 P.3d 357. did not abuse its discretion by consolidating the arbitra- 

The question of whether to consolidate separate tions between the owners and ‘defendants. Lyndoe v. D.R. 
arbitrations is a threshold question for the district Horton, Ine., 2012-NMCA-108, 287 P.3d 357. 
court and does not require definitive proof. Lyndoe Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
v. D.R. Horton, Inc,, 2012-NMCA-108, 287 P.3d 357. Jur. 2d Alternative Dispute Resolution § 178. 

Elements supporting consolidation were satisfied. Consolidation by federal court of arbitration proceed- 
— Where the owners of homes asked the district court’ to ings brought under Federal Arbitration Act (9 USCS §.4), 
compel defendants to litigate their claims in a consolidated 104. A.L.R. Fed. 251. 


arbitration; the dispute was subject to the arbitration 


44-7A-12. Appointment of arbitrator; service as a neutral arbitrator. 


(a) Ifthe parties to an agreement to arbitrate agree on a method for appointing an arbitrator, 
that method must be followed unless the method fails. If the parties have not agreed on.a method, 
the agreed method fails or an arbitrator appointed fails or is unable to act and a successor has 
not been appointed, the court, on motion of a party to the arbitration proceeding, shall appoint the 
arbitrator. An arbitrator so appointed has all the powers of an arbitrator designated in the agree- 
ment to arbitrate or appointed pursuant to the agreed method. 
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(b) An individual who has a known, direct and material interest in the outcome of the arbitra- 
tion proceeding or a known, existing and substantial relationship with a party may not serve as an 
arbitrator required by an agreement to be neutral. 


History: Laws 2001, ch. 227, § 12. stipulated judgment, husband and wife entered into a 


Compiler's note. — Laws 2002; ch, 227, §.33 repealed settlement agreement that required the parties to submit 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- all disputes or claims to final and binding arbitration, and 
7-22 NMSA 1978, enacted by Laws 1971, ch, 168, §23. The where the district court vacated the arbitrator's arbitra- 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 tion award and disqualified the arbitrator from serving as 
NMSA 1978 was enacted effective July 1, 2001. arbitrator, finding that the arbitrator demonstrated. evi- 

. dent partiality, the arbitrator had the right to appeal the 
ANNOTATIONS om ae district court's order because the arbitrator was a party 

Terms of arbitration agreement govern \disquali- under the settlement agreement and the district court's 
fication “of arbitrator, — Whére defendants And con- order directly and sufficiently aggrieved the arbitrator 
tractor, who was hired to do concrete and framing work such that he had a right to appeal the order. Rogers v. Red 
on defendants’ property, entered into a binding arbitra- Boots Invs., 2020-NMCA-028, cert. denied. ° : 
tion agreement following a dispute regarding money due No abuse of discretion in prospectively disquali- 
on construction work at defendants' property, and where fying arbitrator. ot Wher e husband and wife dissolved 
contractor subsequently requested that the arbitrator be their marriage by stipulated judgment, and where, follow- 
disqualified for refusing to perform his duties and for non- ing a dispute over the implementation of the stipulated 
neutrality, the district court did not abuse its discretion judgment, husband and wife entered into a settlement 
in concluding that the parties’ arbitration was subject to agreement that required the parties to submit all disputes 
all the rules and procedures of the American Arbitration or claims to final and binding arbitration, and where the 
Association (AAA), including the rule regarding disquali- district court vacated the arbitrator's arbitration award 
fication opan arbitrator and that the AAA has the authar: and disqualified the arbitrator from serving as arbitrator, 
ity to disqualify a designated arbitrator if the AAA deter- finding that the arbitrator demonstrated evident partial- 
mines that such a disqualification is warranted under its ity, the district court did not err in prospectively disquali- 
rules and procedures, because the natural construction of fying the arbitrator under its equitable authority where 
the parties’ arbitration agreement was that the parties in-, it was shown by clear and convincing evidence that the 
tended to arbitrate disputes between them under all the arbitrator was partial and had improper motives in favor 
AAA rules, and there was no language of limitation in the of husband and against wife. Rogers v. Red Boots Invs., 
arbitration agreement demonstrating an intent to limit 2020-NMCA-028, cert, denied. 
the scope of the AAA's rules. L.D, Miller Construction, Ince. Am. Jur, 2d, A.L.R. and C.J.8. references. — 4 Am. 
v. Kirschenbaum, 2017-NMCA-030, Jur, 2d Alternative Dispute Resolution § 148 et seq. 

Arbitrator's right to appeal district court order Liability of organization sponsoring or administer- 


vacating arbitration award. — Where husband and ing arbitration to parties involved in proceeding, 41 
wife dissolved their marriage by stipulated judgment, and A.L.R.4th 10 13 Bie 
where, following a dispute over the implementation of the 6 C..8. Arbitration § 60 et seq. 


44-7A-13. Disclosure by arbitrator. 


(a) Before accepting appointment, an individual who is requested to serve as an arbitrator, 
after making a reasonable inquiry, shall disclose to all parties to the agreement.to arbitrate and 
arbitration. proceeding and to any other arbitrators any known facts that a reasonable person 
would consider. likely to affect. the impartiality of the arbitrator in the arbitration proceeding, 
including: 

(1) a financial or personal interest in the outcome of the arbitration nipcee ine: Lf 

(2). an existing or past relationship with any of the parties to the agreement to arbitrate or 
the arbitration proceeding, their counsel or representatives, a witness or other arbitrators. 
..(o) An arbitrator has a continuing obligation to disclose to all parties to the agreement to 
arbitrate and arbitration proceeding and to any other arbitrators any facts that the arbitrator 
learns, after accepting appointment which a reasonable person would consider likely to affect the 
impartiality of the arbitrator. If an arbitrator discloses a fact required by Subsection (a) or (b) to 
be disclosed and a party timely objects to the appointment or continued, service of the, arbitrator 
based upon the, fact disclosed, the objection may be a ground under Section 24(a)(2) [44-7A-24 
NMSA 1978] for vacating an award made by the.arbitrator. 

(c) Ifthe arbitrator did not.disclose a fact as required by Subsection (a) or (b), upon timely ob- 
jection by a party, the court. under Section 24(a)(2) may vacate an award. 

(d) An arbitrator appointed as a neutral arbitrator who does not disclose a known, direct and 
material interest in the outcome of the arbitration proceeding or a known, existing and substan- 
tial relationship with a party is presumed to act with evident partiality under Section 24(a)(2). 
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44-7A-14 MISCELLANEOUS CIVIL LAW MATTERS 44-7A-15 
(e) Ifthe parties to an arbitration proceeding agree to the procedures of an arbitration organi- 
zation or any other procedures for challenges to arbitrators before an award is made, substantial 


compliance with those procedures is a condition precedent to a motion to vacate an award on that 


ground under Section 24(a)(2). 


History: Laws 2001, ch. 227, § 138. 

Compiler's note. — Laws 2002, ch. 227, § 33 redaia 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001, 


ANNOTATIONS 


Potential neutral arbitrators need not sever all 


Grace, 668 F.2d 1140 (10th Cir,), cert. denied, 459 U.S. 838, 
103 S. Ct. 84, 74 L. Ed. 2d 79 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Alternative Dispute Resolution § 154 et seq. 

Disqualification of arbitrator by court or stay of arbi- 
tration proceedings prior to award, on ground of inter- 
est, bias, prejudice, collusion or fraud of arbitrators, 65 
A.L.R.2d 755. 

6 C.J.S. Arbitration § 63. 


their ties with the business world. Ormsbee Dev. Co. v. 


44- 7A-14. Action by majority. 


If there is more than one arbitrator, the powers of an arbitrator must be exencsied by a majority 
of the arbitrators, but all of them shall conduct the hearing under Section 16(c) [44-7A-16 NMSA 
1978]. 


History: Laws 2001, ch. 227, § 14. 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d. Alternative Dispute Resolution § 154 et seq. 
6 C.J.S. Arbitration § 90, 91. 


44-7A-15. Immunity of arbitrator; competency to testify; attorney's fens 
| and costs. 


(a) An arbitrator or an arbitration organization acting in that capacity is immune from civil 
liability to the same extent as a judge of a court of this state acting in a judicial capacity. 

(b) The immunity afforded by this section supplements any immunity under other law. 

(c) The failure of an arbitrator to make a disclosure required by Section 13 [44-7A-13 NMSA 
1978] does not cause any loss of immunity under this section. 

(d) In a judicial, administrative or similar proceeding, an arbitrator or representative of an 
arbitration organization is not competent to testify, and may not be required to produce records as 
to any statement, conduct, decision or ruling occurring during the arbitration proceeding, to the 
same extent as a judge of a court of this state acting in a judicial capacity. This subsection does not 
apply: 

(1) to the extent necessary to determine the claim of an arbitrator, arbitration organization 
or representative of the arbitration organization against a party to the arbitration proceeding; or 

(2) to a hearing on a motion to vacate an award under Section 24(a)(1) or (2) [44-7A-24 
NMSA 1978] if the movant establishes prima facie that a ground for vacating the award exists. 

(e) Ifa person commences a civil action against an arbitrator, arbitration organization or rep- 
resentative of'an arbitration organization arising from the services of the arbitrator, organization 
or representative or if a person seeks to compel an arbitrator or a representative of an arbitration 
organization to testify or produce records in violation of Subsection (d),; and the court decides that 
the arbitrator, arbitration organization or representative of an arbitration organization is immune 
from civil liability or that the arbitrator or representative of the organization is not competent to 
testify, the court shall award to the arbitrator, organization or representative reasonable attor- 
ney's fees and other reasonable expenses of litigation. 


History: Laws 2001, ch. 227, § 15. — 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 


44-7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act compiled as 44-7A-1 to 44- 
7A-32 NMSA 1978 was enacted effective July 1, 2001. 
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44-7A-16 UNIFORM ARBITRATION 44-7A-17 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of organization sponsoring or administering arbitra- 
tion to parties involved in proceeding, 41 A.L.R.4th 1013. 


44-7A-16. Arbitration process. 


(a) An arbitrator may conduct an arbitration in such manner as the arbitrator considers ap- 
propriate for a fair and expeditious disposition of the proceeding. The authority conferred upon the 
arbitrator includes the power to hold conferences with the parties to the arbitration proceeding 
before the hearing and, among other matters, determine the admissibility, relevance, materiality 
and weight of any evidence. 

(b) An arbitrator may decide a request for summary disposition of a claim or particular issue: 

(1) if all interested parties agree; or 
(2) upon request of one party to the arbitration proceeding, if that party gives notice to all 
other parties to the proceeding and the other parties have a reasonable opportunity to respond. 

(c) If an arbitrator orders a hearing, the arbitrator shall set a time and place and give notice 
of the hearing not less than five days before the hearing begins. Unless a party to the arbitration 
proceeding makes an objection to lack or insufficiency of notice not later than the beginning of the 
hearing, the party's appearance at the hearing waives the objection. Upon request of a party to the 
arbitration proceeding and for good cause shown, or upon the arbitrator's own initiative, the arbi- 
trator may adjourn the hearing from time to time as necessary, but may not postpone the hearing 
to a time later than that fixed by the agreement to arbitrate for making the award unless the par- 
ties to the arbitration proceeding consent to a later date. The arbitrator may hear and decide the 
controversy upon the evidence produced although a party who was duly notified of the arbitration 
proceeding did not appear. The court, on request, may direct the arbitrator to conduct the hearing 
promptly and render a timely decision. 

(d) At a hearing under Subsection (c), a party to the arbitration proceeding has a right to be 
heard, to present evidence material to the controversy and to cross-examine witnesses appearing 
at the hearing. | 

(e) If an arbitrator ceases or is unable to act during the arbitration proceeding, a replacement 
arbitrator must be appointed in accordance with Section 12 [44-7A-12 NMSA 1978] to continue 
the proceeding and to resolve the controversy. 


. History: Laws 2001, ch. 227, § 16. failure to give notice was sufficient cause to require the 


Compiler's note. — Laws 2002, ch, 227, § 33 repealed arbitrator to postpone the hearing, the trial court erred 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- when it failed to vacate the arbitration award pursuant to 


7-22 NMSA 1978, enacted by Laws 197 1, ch. 168, §23. The 44-7-12A(4) NMSA 1978 (now 44-7A-24 NMSA 1978). Jay- 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 cox v. Ekeson, 1993-NMSC-036, 115 N.M. 635, 857 P.2d 35. 


NMSA 1978 was enacted effective July 1, 2001. Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
de Jur, 2d. Alternative Dispute Resolution § 177 et seq. 
ANNOTATIONS. Necessity and sufficiency of notice of and hearing in 


proceedings before appraisers and arbitrators appointed 
to determine amount of insurance loss, 25 A.L.R.3d 680. 
6 C.J.S, Arbitration § 76 et seq. 


Effect of failure of proper notice. — Because the ap- 
pellant was prejudiced by the arbitrator's failure to give 
him proper notice of the third hearing, and because the 


44-7A-17. Representation by lawyer. 


A party to an arbitration proceeding may be represented by a lawyer. 


History: Laws 2001, ch. 227, § 17. ANNOTATION 
Compiler's note. — Laws 2002, ch. 227, § 33 re- 


pealed the former Uniform Arbitration Act, Sections 44- Malcious abuse of process. — Defendant's initiation 


7-1 to 44-7-22 NMSA 1978, enacted by Laws 1971, ch. of judicial proceedings against the plaintiff is no longer 
168, §23. The Uniform Arbitration Act compiled as 44- ° a required element of malicious abuse of process and 
7A-1 to 44-7A-32 NMSA 1978 was enacted effective arbitration proceedings are judicial proceedings for the 
July 1, 2001. purpose of the malicious abuse of process tort. Durham v. 


Guest, 2009-NMSC-007, 145 N.M. 694, 204 P.3d 19. 
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44-7A-18 


Attorney liability. — An arbitration proceeding is an. 


adversarial proceeding and an attorney who is represent- 
ing a client in an arbitration proceeding is not liable for 
aiding and abetting a breach of the client's fiduciary duty 
unless the attorney acts outside the scope of representa- 


MISCELLANEOUS CIVIL LAW MATTERS 


44-7A-19 


client's interest, or acts in a manner that would fall within 
the "crime or fraud" exception to the attorney-client privi- 
lege. Durham v. Guest, 2007-NMCA-144, 142 N.M. 817, 
171 P.3d 756, rev'd on other grounds, 2009- NMSC-007, 
145 N.M. 694, 204 P.3d 19. 


tion, acts only in his or her self-interest and contrary to the 


44-7A-18. Witnesses; subpoenas; depositions; discovery. 


(a) An arbitrator may issue a subpoena for the attendance of a witness and S08 the predic. 
tion of records ‘and other'evidence at any hearing and may administer oaths. A subpoena must be 
served in the manner for service of subpoenas in a civil action and, upon motion to'the court by a 
party to the arbitration proceeding or the arbitrator, enforced in the manner hop enforcement of 
subpoenas in a civil action. 

(b) In order to make the proceedings fair, expeditious and cost effective, upon request of a party 
to or a witness in an arbitration proceeding, an arbitrator may permit a deposition of any witness 
to be taken for use as evidence at the hearing, including a witness who cannot be subpoenaed for 
or is unable to attend a hearing. The arbitrator shall determine the conditions under which the 
deposition is taken. 

(c) An arbitrator may permit such discovery as the arbtirator decides is appropriate in the 
circumstances, taking into account the needs of the parties to the: arbitration proceeding and 
other affected persons and the desirability of saree ge the prpeteding fair, expeditious and cost 
effective. 

(d) If an arbitrator permite discovery under ai bseeuien (c), the arbitrator may order a party 
to the arbitration proceeding to comply with the arbitrator's discovery-related orders, issue sub- 
poenas for the attendance of a witness and for the production of records and other evidence at a 
discovery proceeding and take action against a noncomplying party to the extent a court could if 
the controversy were the subject of a civil action in this state. 

(e) An arbitrator may issue a protective order to prevent the disclosure of privildged in fot 
tion, confidential information, trade secrets and other information protected from disclosure to the 
extent a court could if the controversy were the subject of a civil action in this state. 

(f). All laws compelling a person under subpoena to testify:and all fees for attending a judicial 
proceeding, a deposition or a discovery proceeding as a witness apply to an arbitration SSamaapsie | 
as if the controversy were the subject of a civil action in this state. 

(g) The court may enforce a subpoena or discovery-related order for the attendance of a wit- 
ness within this state and for the production of records and other evidence issued by’an arbitrator 
in connection with an arbitration proceeding in another state upon conditions determined by the 
court so as to make the arbitration proceeding fair, expeditious, and cost effective. A subpoena or 
discovery-related order issued by an arbitrator in another state must be served in the manner pro- 
vided by law for service of subpoenas in ‘a civil action in this state and, upon motion to the court by 
a party to the arbitration proceeding or the arbitrator, enforced in the manner provided by law for 
enforcement of subpoenas in a civil action in this state. ' 


History: Laws 2001, ch. 227, § 18. 

Cross references, — For fees for attendance of wit- 
nesses generally, see 10-8-1 to 10-8-7, 38-6-4 NMSA 1978, 

For subpoenas of witnesses and documentary evidence 
generally, see Rule 1-045 NMRA, 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23, The 


Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978.was enacted effective July 1, 2001. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Alternative Dispute Resolution § 187 et seq. 

Discovery in aid of arbitration proceedings, 98 A.L.R.2d 
1247. 

6 C.J.S. Arbitration § 170et seq. — 


44-7A-19. Judicial enforcement of pre-award ruling by arbitrator. 


If an arbitrator makes a pre-award ruling in favor of a party to the arbitration proceeding, 
the party may request the arbitrator to incorporate the ruling into an award under Section 20 


248 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


44-7A-20 UNIFORM ARBITRATION 44-7A-21 
[44-7A-20 NMSA 1978]. A prevailing party may make a motion to the court for an expedited order 
to confirm the award under Section 23 [44-7A-23 NMSA 1978], in which case the court shall sum- 
marily decide the motion. The court shall issue an order to confirm the award unless the court 


vacates, modifies or corrects the award under Section 24 or 25 [44-7A-24 or 44-7A-25 NMSA 1978]. 


History: Laws 2001, ch. 227, § 19. 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 


44-7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act compiled as 44-7A-1 to 44- 
7A-32 NMSA 1978 was enacted effective July 1, 2001. 


44-7A-20. Award. 


(a) An arbitrator shall make a record of an award. The record must be signed or otherwise 
authenticated by any arbitrator who concurs with the award. The arbitrator or the arbitration 
organization shall give notice of the award, including a copy of the award, to each party to the 
arbitration proceeding. 

(b) An award must be made within the time specified by the agreement to arbitrate or, if not 
specified therein, within the time ordered by the court. The court may extend or the parties to the 
arbitration proceeding may agree in a record to extend the time. The court or the parties may do so 
within or after the time specified or ordered. A party waives any objection that an award was not 
timely made unless the party gives notice of the objection to the arbitrator before receiving notice 


of the award. 


History: Laws 2001, ch. 227, § 20. 

Compiler's note, — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


Delivery method important if delivery does 
not occur within limits. — Where delivery is not ac- 
complished by the method required by this section, the 


important consideration is whether delivery actually | 


required time, although the statutory method of posting 
is complied with. Chaco Energy Co, v. Thercol Energy Co., 
1981-NMSC-127, 97 N.M. 127, 637 P.2d 558, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d. Alternative Dispute Resolution § 191 et seq. 

Death of party to arbitration agreement before award as 
revocation or termination of submission, 63 A,L.R.2d 754. 

Failure of arbitrators to make award within specified 
time limit, 56 A.L.R.3d 815. 

Referee's failure to file report within time specified by 
statute, court order, or stipulation as terminating refer- 
ence, 71 A.L.R.4th 889. 


occurs within the required time. The method becomes 


6 C.J.S. Arbitration § 95 et seq. 
important if the delivery is not accomplished within the 


44-7A-21. Change of award by arbitrator. 


(a) On motion to an arbitrator by a party to an arbitration proceeding, the arbitrator may 

modify or correct an award: 

(1) upon a ground stated in Section 25(a)(1) or (8) [44-7A-25 NMSA 1978]; 

(2) because the arbitrator has not made a final and definite award upon a claim submitted 
by the parties to the arbitration proceeding; or 

(3). to clarify the award. 

(b) A motion. under Subsection (a) must be made and notice given to all parties within twenty 
days after the movant receives notice of the award. 

(c) A party to the arbitration proceeding must give notice of any objection to the motion within 
ten days after receipt of the notice. 

(d) Ifamotion to the court is pending under Section 23, 24 or 25 [44-7A-23, 44-7A-24 or 44-7A- 
25 NMSA 1978], the court may submit the claim to the arbitrator to consider whether to modify or 
correct the award: 

(1) upon a ground stated in Section 25(a)(1) or (3) [44-7A-25 NMSA 1978]; 

(2) because the arbitrator has not made a final and definite award upon a claim submitted 
by the parties to the arbitration proceeding; or 

(3) toclarify the award. 

(e) An award modified or corrected pursuant to this section is subject to Sections 20(a), 23, 24 
and 25 [44-7A-20, 44-7A-23, 44-7A-24 and 44-7A-25 NMSA 1978]. 
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44-7A-22 MISCELLANEOUS CIVIL LAW MATTERS 44-7A-22 


History: Laws 2001, ch, 227, § 21. arbitration award without clarification from arbitrators 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed. whether offsets for settlement proceeds already received 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- were included in the award calculations. Casias v. Dairy- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The land Ins. Co., 1999-NMCA-046, 126 N.M. 772, 975 P.2d 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 3885, cert. denied, 127 N.M. 389, 981 P.2d 1207. 
NMSA 1978 was enacted effective July 1, 2001. Effect of amended award. — An amended award for 
purposes other than those specified in Section 44-7-13A 
ANNOTATIONS 3 NMSA 1978 [now Section 44-7A-25 NMSA 1978] is void 


and of no effect. Chaco Energy Co. v. Thercol Energy Co., 
1981-NMSC-127, 97 N.M. 127, 637 P.2d 558. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am, 
Jur, 2d. Alternative Dispute Resolution § 210. 

Award or decision by arbitrators as precluding return 


Period for arbitrators' action set by agreement. — 
Where an arbitration agreement establishes a period be- 
yond which the arbitrators cannot act, it does not prevent 
them from deciding and disposing of the matter before the 
expiration of the prescribed period. It does not extend their 3 : ! 
authority once they make a decision intended to be final of case to, or its reconsideration by them, 104 A.L.R. 710. 
and binding on the parties. Chaco Energy Co. v. Thercol En- Time and jurisdiction for review, reopening, modifica- 
ergy Co,, 1981-NMSC-127, 97 N.M. 127, 637 P.2d 558. tion or reinstatement of award or agreement, 165 A.L, R. 9 

Findings required as to offset against proceeds 6 C.J.S. Arbitration § 119. 
already received. — Trial court erred in confirming 


44-7A-22, Remedies; fees and expenses of arbitration proceeding. 


(a) An arbitrator may award punitive damages or other exemplary relief if such an award i is 
authorized by law in a civil action involving the same.claim and the evidence produced at the hear- 
ing justifies the award under the legal standards otherwise applicable to the claim. 

(b) An arbitrator may award reasonable attorney's fees and other reasonable expenses of arbi- 
tration if such an award.is authorized by law in a civil action involving the same claim or by the 
agreement of the parties to the arbitration proceeding. 

(c) As to all remedies other than those authorized by Subsections (a) and (b), an arbitrator may 
order such remedies as the arbitrator considers just and appropriate under the circumstances of 
the arbitration proceeding. The fact that such a remedy could not or would not be granted by the 
court is not a ground for refusing to confirm an award under Section 23 [44-7A-23 NMSA 1978] or 
for vacating an award under Section 24 [44-7A-24 NMSA 1978]. 

(d) An arbitrator's expenses and fees, together with other expenses, must be paid as provided 
in the award. 

(e) If an arbitrator awards punitive damages or other exemplary relief under Sibleectton (a), 
the arbitrator shall specify in the award the basis in fact justifying and the basis in law authoriz- 
ing the award and state separately the amount of the punitive damages or other exemplary relief. 


History: Laws 2001, ch, 227, § 22. Arbitrators authorized to suggest appropriate 


Compiler's note. — Laws 2002, ch. 227, § 33 repealed amount of punitive damages. — The arbitration panel 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- did not exceed its powers where, in a dispute between an 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The insured and the automobile insurance company, it sug- 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 gested the appropriate amount of punitive damages to be 
NMSA 1978 was enacted effective July 1, 2001. assessed, if the proper court determined that punitive dam- 

di ages should be awarded. Stewart v. State Farm Mut. Auto. 
ANNOTATIONS Ins. Co., 1986-NMSC-073, 104.N.M. 744,726 P.2d-1374, 

Attorney fees. — The district court has the authority Apportionment of arbitration costs. — The unin- 
to award attorney fees on appeal even if an arbitration sured motorists’ insurance statute and the New Mexico 
panel lacked the authority to do so. Aguilera v. Palm Har- Arbitration Act are not in a state of repugnant conflict on 
bor Homes, Inc., 2004-NMCA-120, 136 N.M. 422, 99 P3d .» the issue of apportionment. of arbitration ‘costs, The Ar- 
672, cert. denied, 2004-NMCERT-010, 186 N:M. 541, 101. bitration Act merely encompasses the uninsured motor- 
P3d 807. , ists' insurance statute; it allows the arbitrator to award 

Public policy supports punitive damages. — Al- costs of arbitration to the prevailing party (as does the 
though former 44-7-1 NMSA 1978 et seq. did not spe- uninsured motorists' insurance statute) unless the parties 
cifically authorize, punitive damages awards, the strong contract to award it in some other way, This distinction is 
public policy in favor of alternative resolution of dis- not enough to warrant a repeal by implication and does 
putes requires that arbitrators be authorized to award not make the acts irreconcilable. Stinbrink v. Farmers Ins. 
such damages when they are otherwise permitted by law |) © C2, 1990-NMSC-108, 111 N.M, 179, 803 P.2d 664. 
and are supported by the facts, Aguilera v. Palm Harbor. Am. Jur, 2d, A.L.R. and C.J.S. references, — 4 Am. 
Homes, Inc., 2001-NMCA-091, 131 N.M. 228, 34 P.3d 617, _ Jur, 2d. Alternative Diente Resolution 8§ 173 et oa 218 
aff'd, 2002- NMSC- 029, 1382 N. M. 715, 54 P.3d 993, et seq. 


6 C.J.8. Arbltratign 88 75, 107, 179 et seq. 
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44-7A-23 UNIFORM ARBITRATION 44-7A-24 


44.-7A-23. Confirmation of award. 


After a party to an arbitration proceeding receives notice of an en the diy may make a mo- 
tion to the court for an order confirming the award at which time the court shall issue a confirming 
order unless the award is modified or corrected pursuant to Section 21 or 25 [44-7A-21-or 44-7A-25 
NMSA 1978] or is vacated pursuant to Section 24 [44-7A-24 NMSA 1978]. 


History: Laws 2001, ch. 227, § 23. Dairyland Ins. Co,, 1999-NMCA-046, 126.N.M. 772, 975 


Compiler's note. — Laws 2002, ch. 227, § 33 repealed P,2d.385, cert. denied, 127.N.M. 389, 981 P.2d 1207. 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- Errors of law and fact. — The district court does not 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The have the authority to review arbitration awards for errors 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 as to the law or the facts; if the award is fairly and honestly 
NMSA 1978 was enacted effective July 1; 2001. } made and if it is within the scope of the submission, the 
award is a final and. conclusive resolution of the parties' 
ANNOTATIONS dispute. Fernandez v. Farmers, Ins. Co., 1993-NMSC-035, 
Findings required as to offset against proceeds 115 N.M. 622, 857 P.2d 22; 
already received. — Trial court erred in confirming Am, Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
arbitration award without clarification from ‘arbitra- Jur. 2d, Alternative Dispute Resolution § 218 et seq. 
tors whether offsets for settlement proceeds already re- 6 CWJ.S..§ 120 et seq. 


ceived were included in the award calculations. Casias v, 


44-7A-24, Vacating award. 


(a) Upon motion to the court by a party'to an arbitration proceeding, the court shall vacate an 
award made in the arbitration proceeding if: 

(1) the award was procured by corruption, fraud or other undue means; 

(2) there was: 

(A) evident partiality fi? an arbitrator appointed asa aie arbitrator; 

(B) corruption by an arbitrator; or 

(C) misconduct by an n-arbitrator prejudicing the rights of a party to the arbitration 
proceeding; 

_ (8) . an arbitrator refused to postpone the hearing upon showing of sufficient cause for post- 
ponement, refused to’consider evidence material to the controversy or otherwise conducted. the 
hearing contrary to Section 16 [44-7A-16 NMSA 1978], so.as to prejudice substantially the rights 
of a party to the arbitration proceeding; 

(4) an arbitrator exceeded the arbitrator's powers; 

(5) there was no agreement to arbitrate, unless the person participated in the arbitration 
proceeding without. raising the objection nnder Section 16(c) not later than the beginning of the 
arbitration hearing; or. 

| (6) the arbitration was SoeIRLAR sithout proper notice of the initiation of an arbitration 
as, required in Section 10 [44-7A-10 NMSA 1978] so as to prejudice substantially the rights of a 
party to the arbitration proceeding. . 

(b) A motion under this section must be filed within ninety days after the movant receives 
notice of the award pursuant to Section 20 [44-7A-20 NMSA 1978] or within ninety days after the 
movant receives notice of a modified or corrected award pursuant to Section 21 [44-7A-21 NMSA 
1978], unless the movant ’alleges that the award was procured by corruption, fraud or other undue 
means, in which case the motion must be made within ninety days after the ground is known or by 
the exercise of reasonable care would have been known by the movant. | 

(c) If the court vacates an award on a ground other than that set forth in Subsection (a)(5), 
it may order a rehearing. If the award is vacated on a ground stated in Subsection (a)(1) or (2), 
the rehearing must be before a new arbitrator. If the award is vacated on a ground stated in Sub- 
section (a)(3);, (4) or (6), the rehearing may be before the arbitrator who made the award or the 
arbitrator's successor. The arbitrator must render the decision in the rehearing within the same 
time as that provided in Section 20(b) [44-7A-20 NMSA 1978] for an award. If the court denies 
a motion to vacate an award, it shall confirm the award a a motion to modify or correct the 
award is pending. 
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History: Laws 2001, ch. 227, § 24. 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act [44-7-1 to 44-7-22 
NMSA 1978], enacted by Laws 1971, ch. 168, §23. It was 
repleced by Sections 44-7A-1 to 44-7A-32 NMSA 1978.The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


Cases under prior law. — The pre-2001 cases cited 
below were decided under the former Uniform Arbitration 
Act, Sections 44-7-1 to 44-7-22 NMSA 1978. 

Provisions exclusive. — Sections 44-7-12 and 44-7- 
13 NMSA 1978 (now 44-7A-25 NMSA 1978) establish the 
statutory grounds for vacating, modifying, or correcting an 
award. In the absence of any of these statutory grounds, 
the court must confirm an award submitted for review. 
Fernandez v. Farmers Ins. Co., 1993-NMSC-035, 115 N.M. 
622, 857 P.2d 22. 

Motion filing limitation. — The time limit contained 
in Subsection B [(b)] of former section for filing a mo- 
tion to vacate an award applies in arbitration proceed- 
ings, not the one-year limitation period set forth in Rule 
1-060(B)(6) NMRA. Medina v. Foundation Reserve Ins. Co., 
1997-NMSC-027, 123 N.M. 380, 940 P.2d 1175, 

Potential neutral arbitrators need not sever all 
their ties with the business world. Ormsbee Dev. Co. v. 
Grace, 668 F.2d 1140 (10th Cir), cert. denied, 459 U.S. 838, 
108 S. Ct. 84, 74 L. Ed. 2d 79 (1982). 

Record not required for appeal. — The fact that a 
record is permitted in the arbitration proceeding cannot 
be construed to mean that a record is a prerequisite to the 
appeal provisions afforded by the Uniform Arbitration Act. 
Malibu Pools of N.M., Inc. v. Harvard, 1981-NMSC-117, 97 
N.M. 106, 637 P.2d 537. 

Misconduct of arbitrator in public-sector arbi- 
tration. — Where a public sector employer and a union 
reached an impasse in the negotiation of a new collective 
bargaining agreement, and the impasse was submitted to 
arbitration pursuant to the Public Employee Bargaining 
Act; during the arbitration hearing, the arbitrator permit- 
ted the union to make a revised offer and to modify the re- 
vised offer several times and asked the parties to confer in 
an effort to narrow the issues; and at the conclusion of the 
hearing, the arbitrator suggested modifications of the par- 
ty's offers that would be more to the liking of the arbitra- 
tor and directed the parties to submit modified offers, the 
arbitrator exceeded the arbitrator's authority under the 
Public Employee Bargaining Act requiring the arbitra- 
tor's award to be vacated on the ground of misconduct un- 
der the Uniform Arbitration Act. National Union of Hosp. 
Employees v. UNM Bad. of Regents, 2010-NMCA-102, 149 
N.M. 107, 245 P.3d 51, cert. denied, 2010-NMCERT-010, 
149 N.M, 64, 243 P.3d 1146. 

Arbitrator did not exceed the arbitrator's powers. 


— Where the state and the unions entered into collectively - 


bargaining agreements that covered salary increases for 
union employees; the legislature would have to appropri- 
ate eight million dollars to fund the salary increases for 
union employees and sixteen million dollars to fund the 
same salary increases for: all employees; the legislature 
appropriated thirteen million dollars for salary increases 
for all employees; the state determined that there were 
not sufficient funds to cover the full salary increases for 
union employees and implemented salary increases for 
all employees that differed from those required by the 
agreements; the state stipulated to arbitrate whether it 
had violated the agreements and what the remedy should 
be for a violation; during the arbitration, the state pre- 
sented evidence concerning its interpretation of the legis- 
lative appropriation bills and whether the legislature had 
appropriated sufficient funds to cover the union salary 
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increases; and the arbitrator determined that the appro- 
priation bills required only that salary increases for all 
employees total the average salary increases specified in 
the appropriation bills, that the legislature had appropri- 
ated sufficient funds to cover the salary i increases required 
by the agreements and smaller increases for non-union 
employees, and that the state's pay package violated the 
terms of the agreements, the arbitrator did not exceed the 
arbitrator's authority by directing the state to pay union 
employees the salary increases required by the agree- 
ments. State v. AFSCME Council 18, 2012-NMCA-114, 
291 P.3d 600, cert. granted, 2012-NMCERT-011. 

Grounds for vacation where record unavailable. 
— Where a record of the arbitration proceeding is unavail- 
able, an aggrieved party is not thereby precluded from as- 
serting and proving any grounds set forth in this section for 
vacation of an arbitration award. Malibu Pools of N.M., Inc. 
v. Harvard, 1981-NMSC-117, 97 N.M. 106, 637 P.2d 537, 

Record on appeal to contain evidence of claims 
Where a party claims 
that the trial court should vacate the award because the 
arbitrator allegedly evidenced partiality and exceeded 
his powers, and the trial court judge reviews the record 
of the arbitration proceedings, but his findings do not in- 
dicate whether the record contains substantial evidence 
supporting or negating’ such claims, ‘nor is the record of 
the arbitration proceedings made a part of the record for 
appeal, the case will be remanded to the district court 
to determine whether the arbitration record supports 
confirmation, or, in the alternative, vacation or modifi- 
cation of the award. ‘Daniels Ins, Agency, Inc. v. Jordan, 
1982-NMSC-148, 99 N.M. 297, 657 P.2d 624. 

Appellee may argue any grounds for affirmance. 
— An appellee who does not claim that the trial court 
erred in vacating an arbitration award has no duty to 
preserve that issue on appeal. It may argue any grounds 
for affirmance on appeal and the appellate court will up- 
hold the trial court's decision if it is legally mandated, re- 
gardless of whether the trial court's rationale was wrong. 
Bruch v. CNA Ins. Co., 1994-NMSC-020, 117 N.M. 211, 870 
P.2d 749, overruled on other grounds by Padilla v. State 
Farm Mut. Auto. Ins. Co., 200 -NMSC- 011, 1383 N.M. 661, 
68 P.3d 901. 

Consent to arbitration etait — By incorporating 
this section, 66-5-303 NMSA 1978 expressly contemplates 
a district court vacating an arbitration award where the 
parties did not consent to arbitration. It would be unten- 
able, therefore, to hold that the legislature, in drafting the 
current uninsured motorist statute, intended to compel 
arbitration where the parties had agreed not to arbitrate. 
McMillian v. Allstate Indem. Co,, 2004-NMSC-002, 135 
N.M. 17, 84 P.3d 65. 

Scope of review. — It is not the function of the court 
to hear the case de novo and consider the evidence pre- 
sented to the arbitrators, but rather to conduct an eviden- 
tiary hearing and enter findings of fact and conclusions of 
law upon each issue raised in the application to vacate or 
modify the award. Melton v. Lyon, 1989-NMSC-027, 108 
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Once an arbitration award is entered, the finality of ar- 
bitration weighs heavily in its favor and cannot be upset 
except under exceptional circumstances. Melton v, Lyon, 


-1989-NMSC-027, 108 N.M. 420, 773 P.2d 732. 


Errors of law and fact. — The district court does not 
have the authority to review arbitration awards for errors 
as to the law or the facts; if the award is fairly and honestly 
made and if it is within the scope of the submission, the 
award is a final and conclusive resolution of the parties’ 
dispute. Fernandez v. Farmers Ins. Co., 1993-NMSC-035, 
115 N.M, 622, 857 P.2d 22. bey 

Under appropriate circumstances the district court may 
find an arbitration panel's mistake of fact or law so gross 
as to imply misconduct, fraud, or lack of fair and impartial 
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judgment, each of which is a valid ground for vacating an 
award, Fernandez v. Farmers Ins. Co., 1998-NMSC-035, 
115 N.M. 622, 857, P.2d 22. 

Legal and factual mistakes, such as applying the wrong 
standard of proof, do not comprise an abuse of power un- 
der Subsection A(3) (now (a)(4)). Town of Silver City v. 
Garcia, 1993-NMSC-037, 115 N.M. 628, 857 P.2d 28. 

Preservation of objections. — Under Subsection (a) 
(5) of Section 44-7A-24 NMSA 1978, a party may continue 
to argue that there is no agreement to arbitrate even after 
arbitration is completed,-so long as he preserves his ob- 
jections before the hearing begins, Alexander v. Calton & 
Assocs., Inc., 2005-NMCA-034, 1387 N.M. 298, 110 P.3d 509. 

Alleged misconduct of panel as grounds. — A trial 
court errs in refusing to hear evidence of an arbitration 
panel's alleged misconduct for its failure to hear evidence 
material to the controversy. Malibu Pools of N.M., Ine. v. 
Harvard, 1981-NMSC-117, 97 N.M. 106; 637 P.2d 537. 

Material evidence not excluded. — "Material" evi- 
dence is evidence that relates to the matter in dispute 
or has a reasonable bearing on the issue to be decided 
in a given case. In the instant case, the stipulated issue 
to be decided by the arbitrator was whether the police- 
man had sex with a minor while on duty. Evidence that 
the policeman had sex with women other than the minor 
while on duty is not material to the specific issue pre- 
sented to the arbitrator for decision and thus does not 
provide a basis for vacating the arbitration award under 
Subsection A(4) (now (a)(3)). Town of Silver City v. Garcia, 
1993-NMSC-037, 115 N.M. 628, 857 P.2d 28. 

Arbitrator partiality. — To vacate an arbitration 
award under Subsection A(2) (now (a)(2)(A)), evidence of 
arbitrator partiality must be direct, definite and capable 
of demonstration rather than remote, uncertain, or specu- 
lative. Partiality cannot be imputed from the methods by 
which an arbitrator considers and evaluates evidence. Par- 
tiality cannot be inferred from adverse evidentiary rulings 
or from the enforcement of procedural rules. Town of Silver 
City v. Garcia, 1998-NMSC-037, 115 N.M. 628, 857 P.2d 28. 

The arbitrator's predisposition to discredit testimony not 
yet given suggests that the arbitration award could be va- 
cated due to the arbitrator's apparent lack of impartiality. 
Jaycox v. Ekeson, 1993-NMSC-036, 115 N.M. 635, 857 P.2d 35. 

Arbitrator's right to appeal district court order 
vacating arbitration award. — Where husband and 
wife dissolved their marriage by stipulated judgment, and 
where, following a dispute over the implementation of the 
stipulated judgment, husband and wife entered into a 
settlement agreement that required the parties to submit 
all disputes or claims to final and binding arbitration, and 
where the district court vacated the arbitrator's arbitra- 
tion award and disqualified the arbitrator from serving as 
arbitrator, finding that the arbitrator demonstrated evi- 
dent partiality, the arbitrator had the right to appeal the 
district court's order because the arbitrator was a party 
under the settlement agreement and the district court's 
order directly and sufficiently aggrieved the arbitrator 
such that he had a right to appeal the order. Rogers v, Red 
Boots Invs., 2020-NMCA-028, cert. denied. 

Standard to evaluate claims of evident partial- 
ity. — To demonstrate evident partiality, the party seek- 
ing vacatur has the burden of proving that a reasonable 
person would have to conclude that an arbitrator was 
partial to the other party to the arbitration. Furthermore, 
the party asserting evident partiality must establish spe- 
cific facts that indicate improper motives on the part of 
the arbitrator. A party need not prove that the arbitrator, 
in fact, had improper motives, but a party seeking vaca- 
tur must put forward facts that objectively demonstrate 
such a degree of partiality that a reasonable person could 
assume that the arbitrator had improper motives, The 
party challenging the award must prove the existence of 
evident partiality by clear and convincing evidence, which 
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is evidence that instantly tilts the scales in the affirma- 
tive when weighed against the evidence in opposition 
and the fact-finder's mind is left with an abiding convic- 
tion that the evidence is true. Rogers v. Red Boots Invs., 
2020-NMCA-028, cert. denied, 

No abuse of discretion in vacating arbitration 
Where husband and wife dissolved their mar- 
riage by stipulated judgment, and where, following a dis- 
pute over the implementation of the stipulated judgment, 
husband and wife entered into a settlement agreement 
that required the parties to submit all disputes or claims 
to final and, binding arbitration, and where the district 
court vacated the arbitrator's arbitration award and dis- 
qualified the arbitrator from serving as arbitrator, find- 
ing that the arbitrator demonstrated evident partiality, 
the district court did not abuse its discretion in vacating 
the arbitration award because the arbitrator intention- 
ally disregarded the district court's limitation on the ar- 
bitrability of a provision in the settlement agreement re- 
lated to costs and fees and disregarded the district court's 
warning not to proceed to arbitration while a motion to 
appoint a new arbitrator was pending. The arbitrator's re- 
peated disregard for the district court's ruling, in favor of 
husband and against wife, is direct, definite, and demon- 
strative evidence from which a reasonable person would 
have to conclude that the arbitrator was partial and had 
improper motives in favor of husband and against wife. 
Rogers v. Red Boots Invs., 2020-NMCA-028, cert. denied. 

Requesting trial if award exceeds statutory mini- 
mum. — The limited de novo appeal provision in an in- 
surance contract, providing for mandatory arbitration 
which would be binding on both parties for any award of 
damages not exceeding the limits: of the Mandatory Fi- 
nancial Responsibility Act but providing for de novo ap- 
peal by either party of awards over that amount, violates 
public policy and is void as substantively unconscionable. 
Padilla v. State Farm Mut. Auto. Ins. Co., 2008-NMSC-011, 
133 N.M. 661, 68 P.3d 901, overruling Bruch v. CNA Ins. 
Co., 1994-NMSO-020, 117 N.M. 211, 870 P.2d 749. 

Burden of establishing fraud. — The party asserting 
fraud must establish it by clear and convincing evidence 
and must show that due diligence could not have resulted 
in discovery of the fraud prior to arbitration: Foster v. Tur- 
ley, 808 F.2d 38 (10th Cir. 1986). 

Fraud, corruption and undue means established. 
— In a proceeding to vacate an arbitration award of un- 
insured motorist benefits, there was substantial evidence 
to support findings of fact and conclusions of law that 
the insured obtained the award through, fraud, corrup- 
tion, and undue means. Medina v, Found. Reserve Ins. Co., 
1997-NMSC-027, 123 N.M. 380, 940 P.2d 1175. 

Failure to postpone. — Because the appellant was 
prejudiced by the arbitrator's failure to give him proper 
notice of the third hearing, and because the failure to give 
notice was sufficient cause to require the arbitrator to 
postpone the hearing, the trial court erred when it failed 
to vacate the arbitration award pursuant to Subsection 
A(4) (now (a)(3)). Jaycox v. Ekeson, 1993-NMSC- 036, 115 
N.M. 635, 857 P.2d 35. 

Arbitrators authorized to suggest appropriate 
amount of punitive damages, — The arbitration panel 
did not exceed its powers where, in a dispute between an 
insured and the automobile insurance company, it sug- 
gested the appropriate amount of punitive damages to be 
assessed, if the proper court determined that punitive dam- 
ages should be awarded. Stewart v. State Farm Mut. Auto. 
Ins. Co., 1986-NMSC-078, 104 N.M. 744, 726 P.2d 1374. 

Improper licensure defense waived. — Where both 
parties agreed to have all their disputes settled by arbi- 
tration and participated fully inthe process without ob- 
jection or reservation, failure to raise the issue of proper 
licensure under 60-13-30A NMSA 1978, when the merits 
of the dispute were heard before the arbitration board, 
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waived the issue as a defense. Spaw-Glass Constn Servs., Participation in arbitration proceedings as waiver to ob- 
Inc. v. Vista De Santa Fe, Inc., 1992- NMSC-067, 114 N. M. jections to arbitrability under state law, 56 A.L.R.5th 757. 
557, 844 P.2d 807. Setting aside arbitration award on ground of interest or 

Am, Jur, 2d, A.L.R. and Cul.S. references, — 4 Am, bias of arbitrators - insurance appraisals or arbitrations, 
Jur. 2d. Alternative Dispute Resolution § 234 et seq, 63 A.L.R.5th 675. 

Perjury as ground of attack on judgment entered upon Setting aside arbitration award on ground of interest or 
award in arbitration, 99 A.L.R. 1202. bias of arbitrators - torts, 64 A.L.R.5th 475. 

Right of arbitrator’ to consider or to base his decision Setting aside arbitration award on ground of interest or 
upon matters other than those involved in the legal prin- bias of arbitrator - labor disputes, 66 A.L.R.5th 611. 
ciples applicable to the questions at issue between the Setting aside arbitration award on ground of interest or 
parties, 112 A.L.R, 873, bias of arbitrators - commercial, business, or real estate 

Right of arbitrators to act on their own knowledge of transactions, 67 A.L.R.5th 179. 
facts, or factors relevant to questions submitted to them, Vacating on public policy grounds arbitration awaits 
in absence of evidence in that regard, 154 A.L.R, 1210. » reinstating discharged employees — state cases, 112 

Time and jurisdiction for review, reopening, modifica- A.L.R.5th 263, §§ 17-36. 
tion or reinstatement of award or agreement, 165 A.L.R: 9 Construction and application of § 10(a)(4) of Federal Ar- 

Arbitrator's viewing or visiting premises or property bitration Act (9 USCS § 10(a)(4)) providing for vacating 
alone as misconduct justifying vacation of award, 27 of arbitration awards where arbitrators exceed or imper- 
A.L.R.2d 1160, fectly execute powers, 136 A.L.R. Fed, 183. 

Arbitrator's consultation with outsider or outsiders Construction and application of § 10 (a)(1)-(3) of Fed- 
as misconduct justifying vacation of award, 47 A.L.R.2d eral Arbitration Act (9 USCS § 10 (a)(1)-(3)) providing for 
1362, vacating of arbitration awards where award procured by 

Disqualification of arbitrator by court or stay of arbi- fraud, corruption, or undue means, where arbitrators evi- 
tration proceedings prior to award, on ground of inter- dence partiality or corruption and where arbitrators en- 
est, bias, prejudice, collusion or fraud of arbitrators, 65 gage in particular acts of misbehavior, 141 A.L.R. Fed. 1 
A.L.R.2d 755, Vacating on public policy grounds arbitration awards 

Time for impeaching arbitration award, 85 A.L.R.2d 779. reinstating discharged employees, 142:A\L.R. Fed. 387: 

Construction and effect of contractual or statutory pro- Refusal to enforce foreign arbitration awards on public 
visions fixing time within which arbitration award must policy grounds, 144 A.L.R. Fed. 481. ; 
be made, 56 A.L.R,3d 815. Vacating arbitration awards as contrary to National La- 

What constitutes corruption, fraud, or undue means in bor Relations Act, 147 A.L.R. Fed. 77. 
obtaining arbitration award justifying avoidance of award 6 C.J.S. Arbitration § 150 et seq. 


under state law, 22 A.L.R.4th 366, 


44.7A-25. Modification or correction of award. 


(a) Upon motion made within ninety days after the movant receives notice of the award pursu- 
ant to Section 20 [44-7A-20 NMSA 1978] or within ninety days after the movant receives notice 
of a modified or corrected award pursuant to Section 21 [44-7A-21 NMSA 1978], the court shall 
modify or correct the award if: 

(1) there was an evident mathematical miedede shaloniat or an evident mistake in the de- 
scription of a person, thing or property referred to in the award; 

(2) the arbitrator has made an award on a claim not submitted to the arbitrator and the 
award may be corrected without affecting the merits of the decision upon the claims submitted; or 

(3) the award is imperfect i in a matter of form not affecting the merits of the decision on 
the claims submitted. 

(b) Ifa motion made under Subsection (a) is granted, the court shall modify or correct and con- 
firm the award as modified or corrected. Otherwise, unless a motion to vacate is pending, the court 
shall confirm the award..A motion to modify or correct an award pursuant to this section may be 
joined with a motion to vacate the award. 


History: Laws 2001, ch. 227, § 25. - Findings required as to offset against proceeds 


Compiler's note. — Laws 2002, ch. 227, § 33 repealed already received. — Trial court erred in confirming 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- arbitration award without clarification from arbitra- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The tors whether offsets for settlement proceeds already re- 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 ceived were included in the award calculations. Casias 
NMSA 1978 was enacted effective July 1, 2001. v. Dairyland Ins. Co., 1999-NMCA-046, 126 N.M. 772, 

975 P.2d 385, cert. denied, 127 N.M. 389, 981 P.2d 1207. 
. ANNOTATIONS Award amended for other purposes void. — An 

Provisions exclusive. — Section 44-7-12 NMSA amended award for purposes other than those specified in 
1978 (now Section 44-7A-24 NMSA 1978) and this sec- Subsection A (now Subsection (a)) is void and of no effect. 
tion of the act establish the statutory grounds for vacat- Chaco Energy Co, v. Thercol Energy Co., 1981-NMSC-127, 
ing, modifying, or correcting an award. In the absence of 97 N.M. 127, 637 P.2d 558. 
any of these statutory grounds, the court must confirm an Scope of review. — It is not ‘i function of the court to 
award submitted for review, Fernandez v. Farmers Ins, Co., hear the case de novo and consider the evidence presented 
1993-NMSC-035, 115 N.M. 622, 857 P.2d 22, to the arbitrators, but, rather to conduct an evidentiary 
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hearing and enter findings of fact and conclusions of law 
upon each issue raised in the application to vacate or 
modify the award. Melton v. Lyon, 1989-NMSC-027, 108 
N.M. 420, 773 P.2d 732. 

Once an arbitration award is entered, the finality of ar- 
bitration weighs heavily in its favor and cannot be upset 
except under exceptional circumstances. Melton v. Lyon, 
1989-NMSC-027, 108 N.M. 420, 773 P.2d 732. 

District courts should exercise caution in modify- 
ing an arbitration award. — In the interest of finality, 
district courts should exercise great caution when asked 
to set aside an arbitration award, so where an arbitra- 
tor's award, in a termination of employment case, was 
consistent with the terms of the bylaws specified in the 
arbitration order, the district court erred in modifying the 
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arbitration award. on grounds not supported by the evi- 
dence. Shah v. Devasthali, 2016-NMCA-053, cert. denied. 

Errors of law and fact. — The district court does not 
have the authority to review arbitration awards for errors 
as to the law or the facts; if the award is fairly and honestly 
made and if it is within the scope of the submission, the 
award is a final and conclusive resolution of the parties' 
dispute. Fernandez v. Farmers Ins. Co., 1998-NMSC-035, 
115 N.M. 622, 857 P.2d 22. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d. Alternative Dispute Resolution § 234 et seq. 

Time and jurisdiction for review, reopening, modifica- 
tion or reinstatement of award or agreement, 165 A.L.R. 9 

6 C.J.S. Arbitration § 168. 


44.7A-26. Judgment on award; attorney's fees and litigation expenses. 


(a) Upon granting an order confirming, vacating without directing a rehearing, modifying or 
correcting an award, the court shall enter a judgment in conformity therewith. The judgment may 
be recorded, docketed and enforced as any other judgment in a civil action. 

(b) A court may allow reasonable costs of the motion and subsequent judicial proceedings. 

(c) On application of a prevailing party to a contested judicial proceeding under Section 23, 24 or 
25 [44-7A-23, 44-7A-24, or 44-7A-25 NMSA 1978], the court may add reasonable attorney's fees and 
other reasonable expenses of litigation incurred in a judicial proceeding after the award is made to 
a judgment confirming, vacating without directing a rehearing, modifying or correcting an award. 


History: Laws 2001, ch. 227, § 26. 

Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, $23. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
Jur. 2d. Alternative Dispute Resolution § 227 et seq. 


44-7A-27. Jurisdiction. 


Enforcement of award upon submission of subject- 
matter of pending action, to arbitration, by judgment in 
same action, 42 A.L.R. 736. 

Extraterritorial enforcement of arbitral award, 73 
A.L.R. 1460. 

6 C.J.S. Arbitration § 145 et seq. 


(a) Acourt of this state having jurisdiction over the controversy and the parties may enforce 


an agreement to arbitrate. 


(b) An agreement to arbitrate providing for arbitration in this state confers exclusive jurisdic- 
tion on the court to enter judgment on an award under the Uniform Arbitration Act [44-7A-1 to 


44-7A-32 NMSA 1978]. 


History: Laws 2001, ch. 227, § 27. 

Compiler's note. — Laws 2002, ch, 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, 823. The 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 


ANNOTATIONS 


No power to consolidate arbitration. — While this 
section gives New Mexico courts jurisdiction to enforce 


44-7A-28. Venue. 


contracts to arbitrate, no express provision in the act con- 
fers on courts the power to consolidate arbitration. Pueblo 
of Laguna v, Cillessen & Son, 1984-NMSC-060, 101 N.M. 
341, 682 P.2d 197. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d. Alternative Dispute Resolution §§ 91, 118, 252. 

6 C.J.S. Arbitration § 40. 


A motion pursuant to Section 6 [44-7A-6 NMSA 1978] must be made in the court of the county 
in which the agreement to arbitrate specifies the arbitration hearing is to be held or, if the hearing 
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has been held, in the court of the county in which it was held. Otherwise, the motion may be made 
in the court of any county in which an adverse party resides or has a place of business or, if no 
adverse party has a residence or place of business in this state, in the court of any county in this 
state. All subsequent motions must be made in the court hearing the initial motion unless the 
court otherwise directs. 


y 


History: Laws 2001, ch, 227, § 28. if » s ANNOTATIONS imgaid 
Compiler's note. — Laws 2002, ch.'227, § 33 repealed pil 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- Am. Jur. 2d, A.L.R. and C.J.S, references, — 4 Am. 


7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. The Jur. 2d. Alternative Dispute Resolution §§ 118, 252. 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 ks tj 
NMSA 1978 was enacted effective July 1, 2001. 


44-7A-29. Appeals. 


(a) An appeal may be taken from: 
(1) an order denying a motion to compel arbitration; 
(2) an order granting a motion to stay arbitration; 
(3) an order confirming or denying confirmation of an award; 
(4) an order modifying'or correcting an award; : , 
(5) an order vacating an award without directing a rehearing; or 
(6) a final judgment entered pursuant to the Uniform Arbitration Act [44-7A-1 NMSA 1978]. 
(b) An appeal under this section must be taken as from an order or a judgment in a civil 
action. 


History: Laws 2001, ch. 227, § 29. the arbitration proceedings made a part of the record for 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed appeal, the case will be remanded to the district court 
the former Uniform Arbitration Act, Sections 44-7-1 to 44- to determine whether the arbitration record supports 
7-22 NMSA 1978, enacted by’ Laws 1971, ch. 168, $23, The confirmation, or, in the alternative, vacation or modifi- 
Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 cation of the award, Daniels Ins, Agency, Inc. v. Jordan, 
NMSA 1978 was enacted effective July 1, 2001. 1982-NMSC-148, 99 N.M. 297, 657 P.2d 624. 
Cross references. — For appeals generally, see Rules Appellee may argue any grounds for affirmance. 
12-201 to 12-216 NMRA. An appellee who does not claim that the trial court erred 
in vacating an arbitration award has no duty to preserve 
ANNOTATIONS that issue on appeal. It may argue any grounds for affir- 
Untimely appeal. — Where, in an arbitration between mance on appeal and the appellate court will uphold the 
a construction company and a hotel owner, the arbitrator trial court's decision if it i legally mandated, regardless 
determined an award in favor of the construction company of whether the trial court's rationale was wrong. Bruch uv. 
which the hotel owner paid in full, including the award CNA Ins, Co., 1994-NMSC-020, 117 N.M. 211, 870 P.2d 749, 
of attorney fees; almost one year later, in response to the overruled on other grounds by Padilla v. State Farm Mut. 
district court's inquiry about the status of the arbitra- Auto. Ins. Co., 2003-NMSC-011, 133 N.M. 661, 68 P.3d 901, 
tion, the construction company asked the district court to Standard of review. — When reviewing whether the 
confirm the award and the hotel owner asked the district, ‘istrict court correctly confirmed an arbitration award, 
court to review the award of attorney fees; the district the appellate court determines whether substantial evi- 
court confirmed the arbitration award, with the exception ~ dence in the record supports the district court's findings of 
of the award of attorney fees, and remanded the question fact and whether the court correctly applied the law to the 
of attorney fees to the arbitrator for review; and the ho- facts when making its conclusions of law, Substantial evi- 
tel owner never contested the arbitrator's award within dence is relevant evidence that a reasonable mind might 
the statutory deadlines for doing so, the hotel owner for- accept as sufficient to support a conclusion. When deter- 
feited any right it might have had to contest the award in mining whether a finding of fact is supported by substan- 
district court because, although the order of remand was tial evidence, the appellate court reviews the evidence in 
appealable, as both an order confirming the award and de- the light most favorable to uphold the finding and indulge 
nying the construction company's motion to confirm the all reasonable inferences in support of the district court's 
award of attorney fees, the hotel owner failed to use the decision. Town of Silver City v. Garcia, 1993-NMSO- 037, 
statutory remedies to challenge the award of attorney fees 115 N.M. 628, 857 P.2d 28, 
for almost a year. Journeyman Constr, LP v. Premier Hos- Waiver of right to compel arbitration. — Three 
pitality II, 2013-NMCA-019, 293 P.3d 950. principles govern appellate review of a-district court's 
Record on appeal to contain evidence of claims waiver. finding in the context of a motion to compel arbi- 
: Where a party claims tration: (1) the strong public policy preference in favor of 
that the trial court should vacate the award because the arbitration, (2) relief should only be granted upon a show- 
arbitrator allegedly evidenced partiality and exceeded ing of prejudice to the party opposing arbitration, and 
his powers, and the trial court judge reviews the record (3) the extent to which the party now urging arbitration 
of the arbitration proceedings, but his findings do not in- has previously invoked the machinery of the judicial sys- 
dicate whether the record contains substantial evidence tem. Tennyson v. Santa Fe Dealership Acquisition I, Inc., 


supporting or negating such claims, nor is the record of 2016-NMCA-017, cert. denied, 2016-NMCERT-001. 
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44-7A-30 


Where defendants were alleged to have sold used cars 
to plaintiffs and others without disclosing the cars' acci- 
dent history, plaintiffs filed a putative class-action law- 
suit against defendants, and after nearly three years of 
extensive litigation, discovery, and an order certifying the 
action did, defendants file a motion to compel arbitration. 
There was no error in the district court's finding that de- 
fendants' use of the judicial process, moving for dismissal 
of plaintiffs' complaint, engaging in extensive discovery, 
filing multiple motions for summary judgment, oppos- 
ing class certification and appealing the district court's 
certification order, all while omitting any mention of an 
intent to compel arbitration, invoked the machinery of 
litigation in a manner inconsistent with their right to 
arbitrate and manifested an intent to waive their right 


MEDIATION PROCEDURES ACT 


44-7A-32 


to compel arbitration against absent class members to a 
degree that plaintiffs and the district court could properly 
rely. Tennyson v, Santa Fe Dealership Acquisition II, Inc., 
2016-NMCA-017, cert. denied, 2016-NMCERT-001. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Appeal- 
ability of order or decree compelling or refusing to.compel 
arbitration, 94 A.L.R.2d 1071,6 A.L.R.4th 652. 

Appealability of judgment confirming or setting aside 
arbitration award, 7 A.L.R.3d 608, 

Appealability of state court's order of decree compelling 
or refusing to compel arbitration, 6 A.L.R.4th 652. 

Uninsured and underinsured motorist coverage: en- 
forceability of policy provision limiting appeals from arbi- 
tration, 23 A.L.R-5th 801. 


44-7A-30. Uniformity of application and construction. 


In applying and construing the Uniform Arbitration Act [44-7A-1 to 44-7A-32 NMSA 1978], con- 
sideration must be given to'the need to promote paps kage of the law with acerer® to its subject 


matter among states that enact it. 


History: Laws 2001, ch. 227, § 30. ve 
Compiler's note. — Laws 2002, ch, 227, § 33 otter 
the former Uniform Arbitration Act, Sections 44-7-1 to. 


44-7-22 NMSA 1978, enacted by' Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act compiled as 44-7A-1 to 44- 
7A-32 NMSA 1978 was enacted effective July 1, 2001. 


44-7A-31. Relationship to bloetroric signabiniis in global and national 


commerce act. 


The provisions of the Uniform Arbitration Act [44-7A-1 NMSA 1978] governing the legal effect, 
validity and enforceability of electronic records or electronic signatures and of contracts performed 
with the use of such records or signatures conform to the requirements of Section 102 of the Elec- 
tronic Signatures in Global.and National Commerce Act. 


History: Laws 2001, ch. 207, § 31. 

Compiler's note. — Laws 2002, .ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sectidns 44-7-1 to 44- 
7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23, The 


44-7A-32. Saving clause. 


Uniform Arbitration Act compiled as 44-7A-1 to 44-7A-32 
NMSA 1978 was enacted effective July 1, 2001. 

Cross references, — For Section 102 of the Electronic 
Signatures in Global and National Commerce Act, see 15 
USCS § 7002. 


The Uniform Arbitration Act [44- 7-1 NMSA 1978] does not affect an action or etbdoodiig com- 
menced or right accrued before that act takes effect; subject to Section 3 [44-7A-3 NMSA 1978] of 


that act. 


History: Laws 2001, ch. 227,§ 32. - 
Compiler's note. — Laws 2002, ch. 227, § 33 repealed 
the former Uniform Arbitration Act, Sections 44-7-1 to 


44-7-22 NMSA 1978, enacted by Laws 1971, ch. 168, §23. 
The Uniform Arbitration Act. compiled as 44-7A-1 to 44- 
TA-382 NMSA. 1978 was enacted effective July 1, 2001. 


ARTICLE 7B 


.Mediation Procedures ae 


Sec, 

44-7B-1. Short title. 
44-7B-2, Definitions. 
44-7B-3. Scope. | 


Sec. 

44-7B-4. Confidentiality. 

44-7B-5, Exceptions; admissibility; discovery. 
44-7B-6. Effect of agreement. 
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44-7B-1 MISCELLANEOUS CIVIL LAW MATTERS 44-7B-2 


44-7B-1. Short title. 
This act [Chapter 44, Article 7B NMSA 1978] may be cited as the "Mediation Procedures Act". 


History: Laws 2007, ch. 11, § 1. Effective dates. — Laws 2007, ch, 11, a 7 makes the 
act effective on July 1, 2007. 


44-.7B-2. Definitions. 


As used in the Mediation Procedures Act [44-7B-1 NMSA 1978]: 

A. "mediation" means a process in which a mediator: 

(1) facilitates communication and negotiation between mediation parties to assist them in 
reaching an agreement regarding their dispute; or 
(2) promotes reconciliation, settlement or understanding between and among parties; 

B. "mediation communication" means a statement, whether oral or in a record or verbal or 
nonverbal, that occurs during a mediation or is made for purposes of considering, conducting, par- 
ticipating in, initiating, continuing or reconvening a mediation or retaining a mediator; ' 

C. "mediation party" means a person who participates in a mediation and whose agreement is 
necessary to resolve the dispute; 

D. "mediation program" means a program that provides mediation services and is created or 
administered by a court or court agency, a government or governmental subdivision, agency or 
instrumentality of this state or a tribal court, government or agency; 

E. "mediator" means an individual who: 

(1) holds the individual's self out as a mediator and who conducts a mediation; 

(2) the mediation parties agree to use as a mediator and who conducts a mediation; 

(3) is designated by a mediation program as a mediator and who conducts a mediation; or 

(4) is an observer who is permitted by the mediation parties to watch and listen to the 
mediation for educational or other administrative purposes; : 

F. "nonparty participant" means a person, other than a mediation party or mediator, who par- 
ticipates in, is present during the mediation or is a mediation program administrator, including a 
person consulted by a mediation party to assist the mediation party with pyalualing, considering 
or genbratin® —- of settlement; 

G. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government or governmental subdivision, agency or 
instrumentality, public corporation or any other legal or commercial entity; 

H. "proceeding" means: 

(1) arbitration or a judicial, administrative or other adjudicative process, including related 
pre-hearing and post-hearing motions, conferences and discovery; or 
(2) a legislative hearing or similar process; 

I. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; and 

J. "sign" means: 

(1) to execute or adopt a tangible symbol with the present intent to authenticate a record 
or to ratify the agreement set forth in the record; or 

(2) to attach or logically associate an electronic symbol, sound or process to or with a record 
with the present intent to authenticate a record or to ratify the agreement set forth in the record. 


History: Laws 2007, ch. 11, § 2. . information was necessary to evaluate the settlement offer, 
Effective dates. — Laws 2007, ch, 11, § 7 makes the and that they would hire an expert to perform a valuation 
act effective on July 1, 2007. of the defendant corporation; the appraiser's engagement 
’ letter stated that the appraiser's valuation report was pre- 

ANNOTATIONS pared for purposes of tiedia bre a second séttleiieat oer 

Nonparty participant. — Where two parties made sep- ence was rescheduled to allow the appraiser to complete the 
arate loans to another party to the litigation; the loans were valuation report; the mediator did not request the valua- 
secured by stock in the defendant corporation; at a settle- tion; and the appraiser was not present at and did not par- 
ment conference, the lender parties agreed that they were ticipate in the settlement conferences, the appraiser was a 
unable to fully evaluate the settlement offer, that additional nonparty participant in the mediation. Warner v. Calvert, 


2011-NMCA-028, 150 N.M. 333, 258 P.3d 1125, 
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44-7B-3 MEDIATION PROCEDURES ACT 44-7B-4 


44-7B-3. Scope. 


A. Except as otherwise provided in Subsection B of this section, the Mediation Procedures Act 
[44-7B-1 NMSA 1978] applies to all mediators, nonparty participants, mediation parties and a 
mediation in which: . 

(1) the mediation parties are required to mediate by statute or court or administrative 
agency rule or are referred to mediation by a court, administrative agency or arbitrator; or 

(2) the mediation parties and the mediator agree to mediate and the agreement to medi- 
ate is evidenced by a record that is signed by the mediation parties. 

B. The Mediation Procedures Act does not apply to a mediation: 

(1) relating to the establishment, negotiation, administration or termination of a collective 
bargaining relationship; 

(2) relating to a dispute that is pending pursuant to or is part of the processes established 
by a collective bargaining agreement, except that the Mediation Procedures Act applies to a me- 
diation arising out of a dispute that has been filed with an administrative agency or court; 

(3) conducted by a judge who might make a ruling on the case; or 

(4) agreed to in writing by the mediation parties and the mediator prior to the mediation 
not to be covered by the Mediation Procedures Act, declared in writing by a mediation program 
prior to the mediation or declared in writing by a court or court agency, a government or govern- 
mental subdivision, agency or instrumentality of this state or a tribal court, government or agency 
prior to the mediation not to be covered by the Mediation Procedures Act. 


History: Laws 2007, ch. 11, § 3. Effective dates. — Laws 2007, ch, 11, § 7 makes the 
act effective on July 1, 2007. 


44-7B-4. Confidentiality. 


Except as otherwise provided in the Mediation Procedures Act [44-7B-1 NMSA 1978] or by ap- 
plicable judicial court rules, all mediation communications are confidential, and not subject to 
disclosure and shall not be used as evidence in any proceeding. 


History: Laws 2007, ch. 11, § 4. be required if the appraiser testified at trial; and the 


Effective dates. — Laws 2007, ch,11,§ 7 makes the — valuation report was a confidential mediation commu- 
act effective on July 1, 2007. nication, the district court did not abuse its discretion 


in appointing the appraiser as a Rule 11-706 NMRA ex- 
pert witness and although the appraiser was prohibited 
from testifying about the valuation report, the appraiser 
could testify about documents underling the valuation 
report and could prepare a new valuation report. War- 
ner v. Calvert, 2011-NMCA-028, 150 N.M. 338, 258 P.3d 
1125, 

Confidential court-ordered settlement confer- 
ence. — Where an uninsured motorist, fleeing from po- 
lice, struck defendant's unoccupied vehicle, and where 
plaintiff, defendant's automobile insurer, paid defendant 
the policy's $10,000 coverage limit for uninsured/underin- 
sured (UM/UIM) property damage, and where defendant 
thereafter demanded that punitive damages arising from 
the property damage be paid from his UM/UIM bodily in- 
jury coverage even though no one was in the vehicle at 


tion report, the valuation report was a confidential media- the time of the accident and no one sustained any bodily 
tion communication that could not be disclosed or used at injury, and where, prior to trial, the parties participated 


trial. Warner v. Calvert, 2011-NMCA-028. 150 N.M. 333 in a confidential court-ordered’ settlement conference, 
258 P.3d 1125. ; , / after which plaintiff filed a motion for sanctions against 


Nonparty participant may be a witness at trial. plaintiff claiming that plaintiff did not act in good faith, 
— Where two of the parties made separate loans to and where plaintiff filed an unopposed motion to seal 
another party to the litigation; the loans were secured defendant's motion for sanctions, the district court erred 
by stock in the defendant corporation; at a settlement in denying plaintiff's motion to seal, because this section 
conference, the lender parties agreed to hire an expert clearly provides that all mediation communications are 
to prepare a valuation of the defendant corporation to confidential, and not subject to disclosure, and shall not be 
assist them evaluate a settlement offer; the appraiser's used as evidence in any proceeding. Fred Loya Ins. Co. v. 
engagement letter provided that additional fees would Swiech, 2018-NMCA-022. 


_ ANNOTATIONS 


Report prepared for use in mediation was a con- 
fidential mediation communication. — Where two 
parties made separate loans to another party to the liti- 
gation; the loans were secured by stock in the defendant 
corporation; at a settlement conference, the lender parties 
agreed that they were unable to fully evaluate the settle- 
ment offer, that additional information was necessary to 
settlement evaluation, and that they would hire an expert 
to perform a valuation of the defendant corporation; the 
appraiser's engagement letter and valuation report stated 
that the report was prepared for purposes of mediation 
and was restricted to internal use by the parties' tax and 
legal advisors; and a second settlement conference was 
rescheduled to allow the appraiser to complete the valua- 
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44-7B-5 MISCELLANEOUS CIVIL LAW MATTERS 44-7B-5 


44-7B-5. Exceptions; admissibility; discovery. 


A. ‘Mediation communications are not confidential pursuant to the Mediation Procedures oe 
[44-7B-1 NMSA 1978] if they: 

(1) are contained in an agreement reached by the mediation parties dod a raadinttiaen, 
including an agreement to mediate, and the agreement is evidenced by a record signed by the me- 
diation parties, except when parts of the agreement are designated by the mediation parties to be 
confidential or are confidential as otherwise provided by law; 

(2) are communications that all mediation parties. agree may be disclosed; as eearen cen a, 
a record signed by all mediation parties prior to or at the mediation; . . 

(8) threaten or lead to actual violence in the mediation; 

(4) reveal the intent of a mediation party to commit a felony or inflict bodily iaead to the 
mediation party's self or another person}: 

(5) disprove a felony charge; 

(6) ‘are required by law to be made public or otherwise disclosed; 

(7) relate to abuse, neglect or criminal activity that is not the subject of the medifition: 

(8) are sought or offered to disprove a claim or complaint of professional misconduct or 
malpractice based on conduct during a mediation and filed against.a mediation sabi or nonparty 
participant; 

(9) relate to the administrative facts of the mediation, including: 

(a) whether the mediation parties were referred to mediation; 
(b) whether a mediation occurred or has terminated; 

(c) the date, time and place of a mediation; 

(d) the persons in attendance at a mediation; and 

(e) whether a mediator received payment for the mediation; or 

(10) relate to whether the parties reached a binding and enforceable settlement’ in the 
mediation. 

B.. Mediation communications may be disclosed if a court, after hearing in camera and for good 
cause shown, orders disclosure of evidence that is sought to be offered and is not otherwise avail- 
able in an action on an agreement arising out of a mediation evidenced by a record. Nothing in this 
subsection shall require disclosure by a mediator of any matter related to Sade abe communica- 
tions. 

C. Mediators shall not be required to make disclosure, either through niga very or faaeieaalhy at 
trial or otherwise, of any matter related to mediation communications, except: . 

(1) pursuant to Paragraphs (3) through (10) of Subsection A and ap Pa (3) of Subsec- 
tion D of this section; and 

(2) to prove or disprove a claim of mediator misconduct or malpractice filed against a me- 
diator. 

D. Nothing in the Mediation praeedirde Act shall prevent: | 

(1) the discovery or admissibility of any evidence that is otherwise discoverable or admis- 
sible, merely because the evidence was presented during a mediation; 

(2) the gathering of information for research or educational purposes or for the purpose 
of evaluating or monitoring the performance of a mediator; provided that the mediation par- 
ties or the specific circumstances of the dispute of the mediation parties are not ideptihed.s or 
identifiable; 

(3) .a court or court agency, a government or governmental subdivision, agency or instru- 
mentality of this state or a tribal court, government or agency, when conducting a mediation pro- 
gram under its auspices, from ordering prior to the mediation that different or additional rules of 
confidentiality shall apply to the mediation; or 
(4) mediation parties from agreeing in writing to additional or different confidentiality 
protections prior to the mediation, subject to Paragraphs (3) through (10) of Subsection A and 
Subsection C of this section. 


History: Laws 2007, ch. 11, § 5. Effective dates. — Laws 2007, as 11, § 7. makes the 
Ls act effective on July 1, 2007. 
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44-7B-6 RECEIVERSHIP ACT 44-8-3 


44-7B-6. Effect of agreement. 


A. If the mediation parties reach a settlement agreement evidenced by a record signed by the 
mediation parties, the agreement is enforceable in the same manner as any other written contract. 
The agreement shall not affect any outstanding court order unless the terms of the agreement are 
incorporated into a subsequent order. 

B. Acourt, administrative agency or arbitrator, in its discretion, may incorporate the terms of 
the agreement in the order or other document disposing of the matter. 


History: Laws 2007, ch. 11, § 6. Effective dates. — Laws 2007, ch, 11, § 7 makes the 
act effective on July 1, 2007. 


ARTICLE 8 

Receivership Act 
Sec. Sec. 
44-8-1. Short title. 44-8-7. Powers and duties of receivers. 
44-8-2, Purpose. 44-8-8. Compensation. 
44-8-3, Definitions. 44-8-9, Removal, death, resignation, substitution and 
44-8-4, Grounds for appointing a receiver. discharge of receiver; termination of re- 
44-8-5, Application for appointment of a receiver. ceivership. 
44-8-6. Qualifications for receivers. 44-8-10. Appeal and stay of appointment of a receiver. 


44-8-1. Short title. 
This act [44-8-1 to 44-8-10 NMSA 1978] may be cited as the "Receivership Act". 


History: Laws 1995, ch. 81, § 1. 


44-8-2. Purpose. 


The purpose of the Receivership Act [44-8-1 NMSA 1978] is to provide a framework for the cre- 
ation and administration of receiverships. 


History: Laws 1995, ch. 81, § 2. 


44-8-3. Definitions. 


As used in the Receivership Act [44-8-1 NMSA 1978]: 

A. "applicant" means an interested person who seeks the appointment of a receiver; 

B. "business entity" means a sole proprietorship, a profit or nonprofit corporation, a general 
or limited partnership, business trust, joint venture or other enterprise composed of one or more 
persons or entities; 

C. "interested person" means any secured or unsecured creditor, a shareholder of a corpora- 
tion, a general or limited partner of a partnership or a person jointly owning or interested in a 
receivership estate; and ¢ 

D. "receivership estate" means tangible and intangible property, its proceeds, profits, substitu- 
tions, additions, fixtures and accretions for which a receiver is sought. 


History: Laws 1995, ch. 81, § 3. curve and collided head-on with another vehicle; the in- 
jured spouse sued the driving spouse for personal injuries 
ANNOTATIONS and the driving spouse's insurer for bad faith; during the 


pendency of the personal injury action, the driving spouse 
filed a divorce action against the injured spouse; and at 
the injured spouse's request and because of the driving 


Spouse in a divorce action was an interested 
party. — Where the injured spouse was severely injured 
when the driving spouse attempted to pass on a blind 
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44-8-4 MISCELLANEOUS CIVIL LAW MATTERS 44-8-6 


spouse's Alzheimer's disease, the district court appointed the injured spouse had. an interest in preserving commu- 
a receiver to manage the driving spouse's bad faith claim nity property and separate property assets that could be 
against the insurer, the injured spouse had a sufficient in- used in arriving at a final settlement of the marital dis- 


terest to request the appointment of a receiver because pute. Dydek v. Dydek, 2012-NMCA-088, 288 P.3d 872. 


44-8-4, Grounds for appointing a receiver. 


A. Upon application to a district court, the district court shall appoint a receiver in an action 
by a mortgagee or secured party or in any other action based upon a contract or other written 
agreement, where such mortgage, security agreement, contract or other written agreement pro- 
vides for the appointment of a receiver. 

B. Upon application to a district court, the district court may appoint a receiver: 

(1) when specific statutory provisions authorize the appointment of a receiver; 

(2) in an action between or among persons owning or claiming an interest in the receiver- 
ship estate; 

(3) in actions where receivers have customarily been appointed by courts of law or equity; 

(4) when a receiver has been appointed for a business entity or other person by a court of 
competent jurisdiction in another state, and that receiver seeks to collect, take possession or man- 
age assets of the receivership estate located in New Mexico; or 

(5) in any other case where, in the discretion of the district court, just cause exists and i ir- 
reparable harm may result from failure to appoint a receiver. 


History: Laws 1995, ch. 81, § 4. 


44-8-5. Application for appointment of a receiver. 


A. An applicant may apply to the district court for the appointment of a receiver by motion in 
an action already pending or by a separate petition or complaint. 
B. An application for the appointment of a receiver shall be verified and shall contain: 

(1) a description of the receivership estate, including the estimated gross monthly income 
if known, for which the applicant seeks a receiver; 

(2) the location of the receivership estate; 

(3) adescription of the applicant's interest in the receivership estate; 

(4) astatement showing that venue in the district court is proper; 

(5) astatement of the grounds for the appointment of a receiver; and 

(6) anomination of the proposed receiver. 

C. An ex parte hearing to appoint a receiver may be held without written or oral notice to alia 
adverse party or his attorney only if: . 

(1) it clearly appears from specific facts shown by affidavit or by the verified application 
that immediate and irreparable injury, loss or damage will result to the applicant or others before 
the adverse party's attorney can be heard in opposition; and 

(2) the applicant's attorney certifies to the court in writing the efforts, if any, that have 
been made to give the notice and the reasons supporting the attorney's claim that notice should 
not be required. 

D,. Every application, proceeding and order for appointment of a receiver granted without no- 
tice shall comply with the Rules of Civil Procedure for the District Courts of New Mexico pertain- 
ing to temporary restraining orders and appointment of receivers ex parte. 


History: Laws 1995, ch. 81, § 5; 1996, ch. 35, § 10. 


44-8-6, Qualifications for receivers. 

A receiver shall meet the following qualifications: 

A. the person must be at least eighteen years of age’or a corporation or other business entity in 
good. standing authorized to do business.in New Mexico; 
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44-8-7 RECEIVERSHIP ACT 44-8-9 


B. the person must not be otherwise disqualified under applicable state or federal ee to ad- 
minister the receivership estate; 

C. before entering on his duties as receiver, the receiver r shall sign and file a consent to act as 
receiver; and 

D. upon request and a showing of eiod cause lige an in ferGati aii the district court may require 
the receiver to post.a bond unless the mortgage, security agreement, contract or other written agree- 
ment dispenses with the posting of bond. The amount of the bond shall be as ordered by the court. 


History: Laws 1995, ch. 81, § 6. 


44-8-7, Powers and duties of receivers. 


Unless otherwise ordered by the district court, a person who acts as a receiver shall: 

A. prepare an inventory of the receivership estate within ery days of appointment and file 
that inventory with the district court; 

B. ‘collect and manage the receivership estate in a reasonable daa prudent manner; 

C. file monthly operating reports with the district court and provide copies to all parties who 
have entered an appearance and allow such parties reasonable access to the books and records of 
the receivership; 

D. enter into contracts BS eSORGELy necessary to operate, maintain and preserve the receiver 
ship estate; 

E. take possession of all attest books, records and other documents related to the receiver- 
ship estate; 

F. lease assets of the Holeiverdliiy estate in accordance with the powers and limitations con- 
tained in the original order of appointment; 

G. bring and defend actions in his capacity as receiver to maintain and preserve the recéiver- 
ship estate; 

H. subject to prior order of the district court, engage and retain attorneys, accountants, bro- 
kers or any other persons and pay their compensation or fees, sell or mortgage property of the 
receivership estate, borrow money for the receivership estate, make distributions of receivership 
proceeds to any party or pay compensation to the receiver; and . 

I. exercise any other powers expressly granted by statute or an order of the district court. 

History: Laws 1995, ch. 81, § 7. : ‘3 and resolve issues concerning the liquidation of family 


businesses; the court subsequently ordered the special 

ANNOTATIONS master to complete the liquidation of the estate; and the 
Duty to account. — In a divorce proceeding, where wife continued to be actively involved in the liquidation 
the court ordered the wife to manage, oversee and liqui- of the community assets after the special master was ap- 


date the parties’ assets and to provide monthly account- pointed, the wife was not relieved of her responsibility to 
ings to-the husband. of assets sold and debts paid; the account, Muse v. Muse, 2009-NMCA-003, 145 N.M, 451, 


court subsequently appointed a special master to review 200 P.3d 104, 


44-8-8. Compensation. 


A receiver and an attorney, accountant, broker and other person duly engaged and retained by the 
receiver shall be entitled to receive reasonable compensation, to be paid from the receivership estate, 
in a sum to be fixed or approved by the district court, for services rendered to the receivership estate. 


History: Laws 1995, ch. 81, § 8. 


44-8-9. Removal, death, resignation, substitution and discharge of 
receiver; termination of receivership. 


A. Upon notice and hearing, a receiver may be removed either DN application, by an inter- 
ested person or upon the district court's own motion. 
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B. The death, resignation or substitution of a receiver, the expiration of a receiver's term of ap- 
pointment or the dismissal of the action in which a receiver was appointed shall se have the effect 
of terminating the receivership. 

C. Areceiver may not resign except by leave of the district court. Leave shall be prea sie mo- 
tion and hearing unless the agreement of all parties obviates the need for a hearing. Leave may 
provide for the discharge of a receiver, and leave and discharge may be conditioned ete 

(1). the substitution of another receiver; 

(2) the preparation and filing of a receiver's report; 

(3) the preparation and filing of an accounting; 

(4) the delivery of receivership property, accounts and books to a successor or to a person 
appointed by the district court; 

(5) the consent of all interested persons; 

(6) the termination of the receivership; 

(7). the conclusion. of litigation to which a receiver is party; or 

(8) such other terms as the district court may order. 

D. In the event of the death, resignation or removal of a receiver, the district ae shall ap- 
point a successor receiver to oversee a receivership estate. A receiver so appointed succeeds to the 
powers of his predecessor. 

E. Upon disposition of the action concerning the Re hip estate, the district court shall 
enter an order that discharges the receiver from his duties and releases him from any claim or 
demand of any interested person. Upon the termination of the receiver's duties, the receiver shall 
prepare and file a final report and account of the receivership and serve it upon all parties who 
have entered an appearance. Any objections to the receiver's final account and report and claims to 
surcharge must be filed within ten days of service. Upon settlement of the receiver's final account 
and report, the district court shall enter an order discharging the receiver from all further duties, 
releasing him from any claim or demand of any interested person and exonerating any bond that 
the receiver has been required to post in connection with the receivership. 


History: Laws 1995, ch. 81, § 9. 


44-8-10. Appeal and stay of appointment of a receiver. 


If an appeal is taken from a district court froma judgment or an order appointing a receiver, 
perfecting of an appeal from such judgment or order shall not stay enforcement of the judgment 
or order unless a bond, in a sum fixed by the district court, is given and posted on condition that 
if the judgment or order is affirmed on the appeal, or if the appeal is withdrawn or dismissed, the 
appellant will pay all costs and damages that the respondent may sustain by reason of the stay in 
the enforcement of the judgment or order. 


History: Laws 1995, ch. 81, § 10. Severability. — Laws 1995, ch. 81, § 12 provides 


for the severability of the act if any part or application 
thereof is held invalid. 


ARTICLE 9 
Fraud Against Taxpayers Act 


Sec. Sec. 

44-9-1, Short title. 44-9-8, Award of attorney fees and costs to defendant. 

44-9-2. Definitions. 44-9-9. Certain actions barred. 

44-9-3, False claims; liability; penalties; exception. 44-9-10. State or political subdivision not liable, 

44-9-4, Investigation by the attorney general; delegation; 44-9-11. Employer interference with employee disclo- 
civil action. sure; private action for retaliation, 

44-9-5, Civil action by qui tam plaintiff; state or political 44-9-12, Limitation _ of actions; estoppel; standard of 
subdivision may intervene. ' pne POUT. 

44-9-6. Rights of the qui tam plaintiff and the state or 44-9-13. Joint and several liability. 
political subdivision. 44-9-14, Remedy not exclusive, 


44-9-7, Awards to qui tam plaintiff and the state or po- 
litical subdivision. 
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44-9-1. Short title. 


This act [44-9-1 to 44-9-14 NMSA 1978] may be cited as the "Fraud Against Taxpayers Act". 


History: Laws 2007, ch, 40, § 1. 

Cross references. — For the New Mexico finance au- 
thority, see 6-21-4 NMSA 1978. 

For the mortgage finance authority, see 58-18-4 NMSA 
1978, 

For the New Mexico lottery pubority, see 6-24-5 NMSA 
1978. 


44-9-2. Definitions. 


As used in the Fraud Against Taxpayers Act: 


Effective dates. — Laws 2007, ch. 40, § 16 made the 
act effective July 1, 2007. 
Severability. — Laws 2007, ch. 40, § 15 provides for 


the severability of the Fraud Against Taxpayers Act if any 


part or application thereof is held invalid. 


A. "claim" means a request or demand for money, property or services when all or a portion of 
the money, property or services requested or demanded issues from or is provided or reimbursed 


by the state or a political subdivision; 


B. "employer" includes an individual, corporation, firm, association, business, partnership, or- 
ganization, trust, charter school and the state and any of its agencies, institutions or political 


subdivisions; 


C. "knowingly" means that a person, with respect to information, acts: 
(1) with actual knowledge of the truth or falsity of the information; 
(2) in deliberate ignorance of the truth or falsity of the information; or 
(3) in reckless disregard of the truth or falsity of the information; 
D. "person" means an individual, corporation, firm, association, organization, trust, business, 
partnership, limited liability company, joint venture or any legal or commercial entity; 
E. "political subdivision" means a political subdivision of the state or a charter school; and 
F. "state" means the state of New Mexico or any of its branches, agencies, departments, boards, 
commissions, officers, institutions or instrumentalities, including the New Mexico finance author- 
ity, the New Mexico mortgage finance authority and the New Mexico lottery authority. 


History: Laws 2007, ch. 40, § 2; 2015, ch. 128, § 1. 
Cross references. — For the New Mexico finance au- 
thority, see 6-21-4 NMSA 1978. 
For the mortgage finance authority, see 58-18-4 NMSA 
1978. 
' For the New Mexico lottery authority, see 6-24- 5 NMSA 
1978. 


The 2015 amendment, effective June 19, 2015, 
amended certain definitions in the Fraud Against Tax- 
payers Act to include political subdivisions and charter 
schools; in Subsection A, after "by the state", added "or a 
political subdivision"; in Subsection B, after "trust", added 
"charter school"; in Subsection D, after "entity", deleted 
"and"; and added a new Subsection E and redesignated 
the succeeding subsection accordingly. 


44-9-3. False claims; liability; penalties; exception. 


A. A person shall not: 


(1) knowingly present, or cause to be presented, to an employee, officer or agent of the 
state or a political subdivision or to a contractor, grantee or other recipient of state or political 
subdivision funds a false or fraudulent claim for payment or approval; 

(2) knowingly make or use, or cause to be made or used, a false, misleading or fraudulent 
record or statement to obtain or support the approval of or the payment on a false or fraudulent 


claim; 


(8) conspire to defraud the state or a political subdivision by obtaining approval or pay- 


ment on a false or fraudulent claim; 


(4) conspire to make, use or cause to be made or used, a false, misleading or fraudulent re- 
cord or statement to conceal, avoid or decrease an obligation to pay or transmit money or property 


to the state or a political subdivision; 


(5) when in possession, custody or control of property or money used or to be used by the 
state or a political subdivision, knowingly deliver or cause to be delivered less property or money 
than the amount indicated on a certificate or receipt; 


% 
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(6) when authorized to make or deliver a document certifying receipt of property used or 
to be used by the state or a political subdivision, knowingly make or deliver a a receipt pte falsely 
represents a material characteristic of the property; § — 

(7) knowingly buy, or receive as a pledge of an obligation or oe public property from any 
person that may not lawfully sell or pledge the property; _ 

(8) knowingly make or use, or cause to be made or used, a false, misleading or fraudulent 
record or statement to conceal, avoid or decrease an obligation to pay or transmit money or prop- 
erty to the state or a political subdivision; or 

(9) asa beneficiary of an inadvertent submission of a false claim and having subsequently 
discovered the falsity of the claim, fail to disclose the false claim to the state or political subdivi- 
sion within a reasonable time after discovery. : 

B. Proof of specific intent to defraud is not required for a violation of Subsection A of this section. 
C. A person who violates Subsection A of this section shall be liable for: 

(1) three times the amount of damages sustained by the state or political subdivision. be- 
cause of the violation; 

(2) a civil penalty of not less than five thousand dollars ($5,000) and not more than ten 
thousand dollars ($10,000) for each violation; 

(3) the costs of a civil action brought to recover damages or penalties; and 

(4) reasonable attorney fees, including the fees of the attorney general, state agency or 
political subdivision counsel. 

D. Acourt may assess not less than two times the amount of damages sustained by the state or 
a political subdivision if the court finds all of the following: 

(1) the person committing the violation furnished the attorney general or political subdi- 
vision with all information known to that person about the violation within thirty days after the 
date on which the person first obtained the information; 

(2) at the time that the person furnished the attorney general or political subdivision with 
information about the violation, a criminal prosecution, civil action or administrative action had 
not been commenced with respect to the violation, and the person did not have actual knowledge 
of the existence of an investigation into the violation; and 

(83) the person fully cooperated with any investigation by the attorney general or political 
subdivision. | 

E. This section does not apply.to claims, records or statements made pursuant to the provi- 
sions of Chapter 7 NMSA 1978. 


History: Laws 2007, ch, 40, § 3; 2015, ch. 128, § 2.. the section; and in Paragraph (4) of Subsection C, after 


The 2015 amendment, effective June 19, 2016, in- "attorney general", deleted "or", and after "state agency", 
cludes political subdivisions in the provision relating to added "or political subdivision". 


false claims; added "or a political subdivision" throughout 


44-9-4, Investigation by the attorney general; delegation; civil action. 


A, The attorney general shall diligently investigate suspected violations of Section 44-9-3 
NMSA 1978, and if the attorney general finds that a person has violated or is violating that sec- 
tion, the attorney general may bring a civil action against that person pursuant to the Fraud 
Against Taxpayers Act. 

B. The attorney general may in. appropriate cases delegate the authority, to investigate or to 
bring a civil action to the state agency or political subdivision to which a false claim was made, and 
when this occurs, the state agency or political subdivision shall have every power conferred upon 
the attorney general pursuant to the Fraud Against Taxpayers Act. If the attorney general has 
delegated authority to a state agency or political subdivision, all references to the attorney general 
in the Fraud Against Taxpayers Act shall apply to the delegee. ) 


History: Laws 2007, ch, 40, § 4; 2015, ch, 128, § 8, The 2015 amendment, effective June 19, 2015, pro- 

Cross references, — For the authority of the attorney vided the authority for the attorney general to delegate 

general to bring civil and criminal action, see 8-5-3 NMSA’ powers to political subdivisions of the state to investigate 

1978. ‘suspected violations of the Fraud Against Taxpayers Act; 
266 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


44-9-5 FRAUD AGAINST TAXPAYERS ACT 44-9-5 


in Subsection A, after "Section", deleted "3 of the Fraud "or political subdivision", after "occurs, the state agency", 
Against Taxpayers Act" and added "44-9-8 NMSA 1978"; added "or political subdivision", and after "Fraud Against 


in Subsection B, after "action to the state agency", added Taxpayers Act.", added the last sentence. 


44-9-5. Civil action by qui tam plaintiff; state or political subdivision 
may intervene. 


A. A person may bring a civil action for a violation of Section 44-9-3 NMSA 1978 on behalf of 
the person and the state or political subdivision. The action shall be brought in the name of the 
state or political subdivision. The person bringing the action shall be referred to as the qui tam 
plaintiff: Once filed, the action may be dismissed only with the written consent of the court, taking 
into account the best interest of the parties involved and the public purposes behind the Fraud 
Against Taxpayers Act. 

B. A complaint filed by a qui tam plaintiff shall be filed in camera in district court and shall 
remain under seal for at least sixty days. No service shall be made on a defendant and no response 
is required from a defendant until the seal has been lifted and the complaint served pursuant to 
the rules of civil procedure. 

C. On the same day as the complaint’ is filed, the qui tam plaintiff all serve the attorney 
general, and the political subdivision, if applicable, with a copy of the complaint and written dis- 
closure of substantially all material evidence and information the qui tam plaintiff possesses. The 
attorney general on behalf of the state or the political subdivision, or the political subdivision on 
its own behalf, may intervene and proceed with the action within sixty days after receiving the 
complaint and the material evidence and information. Upon a showing of good cause and reason- 
able diligence in the state's or political subdivision's investigation, the state or political subdivi- 
sion may move the court for an extension of time during which the complaint shall remain under 
seal. 

D. Before the expiration of the sixty-day period or any extensions of time granted by the court, 
the attorney general or political subdivisiom shall notify the court that the state or the podticel 
subdivision: 

(1) intends to intervene and proceed with the action; in which case, the seal shall be lifted 
and the action shall be conducted by the attorney general on behalf of the state or the political 
subdivision, or the political subdivision shall conduct the action on its own behalf; or 

(2) declines to take over the action; in which case the seal shall be lifted and the qui tam 
plaintiff may proceed with the action. 

E. When a person brings an action pursuant to this section, no person other than the attorney 
general on behalf of the state or a political subdivision, or a political subdivision on its own behalf, 
may intervene or bring a related action based on the facts underlying the pending action. 


History: Laws 2007, ch, 40, § 5; 2015, ch. 128, § 4. subdivision", and after "that the state", added "or the po- 
Cross references. — For the rules of civil procedure litical subdivision"; in Paragraph (1) of Subsection D, after 
for district courts, see 1-001 NMRA. "behalf of the state", added "or the political subdivision, 
For a history of qui tam prosecutions, see Guiterrez v. or the political subdivision shall conduct the action on 
Gober, 43 N.M. 146, 87 P.38d 487 (1939). its own behalf"; and in Subsection E, after "behalf of the 
The 2015 amendment, effective June 19, 2015, autho- state", added "or a political subdivision, or a political sub- 
rized qui tam plaintiffs to bring civil actions for violations division on its own behalf". 
of the Fraud Against Taxpayers Act on behalf of political 
subdivisions and althorined political subdivisions to in- ANNOTATIONS 
tervene in such actions; in the catchline, added "or politi- Claims preclusion. — Where plaintiff was an inmate 
cal subdivision"; in Subsection A, after ‘Section’, deleted of a correctional facility; defendant had a service contract 
3 of the Fraud Against Taxpayers Act and added 44- with the corrections department to provide meals for in- 
9-3 NMSA 1978", after Peream and the state", added bs mates in the facility which required defendant to provide 
political subdivision", and after the name of the state , food for religious diets for inmates who were approved to 
added "or political subdivision"; in Subsection C, after "at- ‘ receive a religious diet; in 2008, plaintiff sued defendant 
torney general,", added "and the political subdivision, if for damages on the ground that although defendant had 
applicable", after "behalf of the state", added "or the po- been approved to receive a religious vegetarian diet, de- 
litical subdivision, or the political subdivision on its own fendant had refused to provide plaintiff with an adequate 
behalf", after “diligence i yo, the state's", added "or political vegetarian diet which prohibited plaintiff from freely 
subdivision's , and after "investigation, the state", added exercising plaintiff's religion; and in 2010, plaintiff sued 
"or political subdivision"; in the introductory sentence of defendant for violation of the Fraud Against Taxpayers 
Subsection D, after "attorney general", added "or political Act to recoup money paid to defendant by the corrections 
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department on the ground that defendant refused to pro- 
vide food of the nutritional content and quality specified 
in the service contract, the doctrine of claims preclusion 
did not bar plaintiffs 2010 lawsuit because in the 2008 
lawsuit plaintiff, as an individual on plaintiffs own be- 


half, sought to recover damages for wrongful acts per-, 


petrated by defendant on plaintiff personally and in the 
2010 lawsuit, plaintiff, on behalf of and in the name of the 
state, sought to recover damages sustained by the state as 


a result of defendants false claims for compensation for . 


non-conforming goods and services. State ex rel. Peterson 
v. Aramark Corr, Servs., LLC, 2014-NMCA-036. 

Issue preclusion. — Where plaintiff was an inmate 
of a correctional facility; defendant had a service con- 
tract with the corrections department to provide meals 
for inmates in the facility which required defendant to 
provide food for religious diets for inmates who were ap- 
proved to receive a religious diet; in 2008, plaintiff sued 


defendant had been approved to receive a religious veg- 
etarian diet, defendant had refused to provide: plain- 
tiff with an adequate vegetarian diet which prohibited 
plaintiff from freely exercising plaintiff's religion; and 
in 2010, plaintiff sued defendant for violation of the 
Fraud Against Taxpayers, Act to recoup money paid to 
defendant by the corrections department on the ground 
that defendant refused to provide food of the nutritional 
content and quality specified in the service contract; the 
doctrine,of issue preclusion did not bar plaintiff's 2010 
lawsuit because the relevant issue in the 2008 lawsuit 
was whether plaintiff had been defrauded and the dis- 
trict court focused on the adequacy of plaintiff's vegetar- 


ian meals and. the relevant issue in the 2010 lawsuit 


was whether defendant knowingly presented fraudulent 
claims for payment to the state and the district court fo- 
cused on the adequacy of meals provided to all inmates 
in the facility. State ex rel. Peterson v..Aramark Corr. 


defendant for damages on the ground that although Servs., LLC, 2014-NMCA-036. 


44-9-6. Rights of the qui tam plaintiff and the state or political 
subdivision. 


A. If the state or political, subdivision proceeds with the action, it shall have the primary re- 
sponsibility of prosecuting the action and shall not be bound by.an act of the qui tam plaintiff. The. 
qui tam plaintiff shall have the right to continue as.a party to the action, subject to the limitations 
of this section. 

B.. The state or political subdivision may seek to dismiss the action for good cause notwith- 
standing the objections of the qui tam plaintiff if the qui tam plaintiffhas been notified of the filing 
of the motion and the court has provided the qui tam plaintiff with an opportunity to oppose the 
motion and to present evidence at a hearing. 

C. The state or political subdivision may settle the action with the defendant notwithstanding 
any objection by the qui tam plaintiff if the court determines, after a hearing providing the qui tam 
plaintiff an opportunity to present evidence, that the proposed settlement is fair, adequate and 
reasonable under all of the circumstances. 

D. Upon a showing by. the state or political subdivision that unrestricted participation dice 
the course of the litigation by the qui tam plaintiff would interfere with or unduly delay the pros- 
ecution of the case, or would be repetitious, irrelevant or for the purpose of harassment, the court 
may, in its discretion, impose limitations on the qui tam plaintiff's participation, such as: 

(1) limiting the number of witnesses the qui tam plaintiff may call; 

(2) limiting the length of testimony of such witnesses; ) 

(3) limiting the qui tam plaintiff's cross examination of witnesses; or 

(4) . otherwise limiting the qui tam plaintiffs participation in the litigation. 

E. Upon a showing by a defendant that unrestricted participation during the course of titiaa- 
tion by the qui tam plaintiff would be for purposes of harassment or would cause the defendant 
undue burden or unnecessary expense, the court may limit the participation by the qui tam plain- 
tiff in the litigation. 

F. If the state or political subdivision elects not to proceed with the action, the qui tam plain- 
tiff shall have the right to conduct the action. If the attorney general or political. subdivision so 
requests, the qui tam plaintiff shall serve the attorney general or political subdivision with copies 
of all pleadings filed in the action and all deposition transcripts in the case, at the state's or politi- 
cal subdivision's expense. When the qui tam plaintiff proceeds with the action, the court, without 
limiting the status and rights of the qui tam plaintiff, may permit the attorney general or political 
subdivision to intervene at a later date upon a showing of good cause. 

G. Whether or not the state or political subdivision proceeds with the action, upon a showing 
by the attorney general on behalf of the state or political subdivision, or a political subdivision 
on its own behalf, that certain actions of discovery by the qui tam plaintiff would interfere with 
an investigation or prosecution of a criminal or civil, matter arising out of the same facts, the 
court may stay such discovery for a period of not more than sixty days. The showing by the state 
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or political subdivision shall be conducted in camera. The court may extend the sixty-day period 
upon a further showing in camera that the state or political subdivision has pursued the criminal 
or civil investigation or proceeding with reasonable diligence and any proposed discovery in the 
civil action will interfere with the ongoing criminal or civil investigation or proceeding. 

-H. Notwithstanding the provisions of Section 44-9-5 NMSA 1978, the attorney general or po- 
litical subdivision may elect to pursue the state's or political subdivision's claim through any alter- 
nate remedy available, including an administrative proceeding to determine a civil money penalty. 
If an alternate remedy is pursued, the qui tam plaintiff shall have the same rights in such a pro- 
ceeding as the qui tam plaintiff would have had if the action had continued pursuant to this sec- 
tion. A finding of fact or conclusion of law made in the other proceeding that has become final shall 
be conclusive on all parties toan action under the Fraud Against Taxpayers Act. For purposes. of 
this subsection, a finding or conclusion is final if it has been finally determined on appeal to the ap- 
propriate court, if all. time for filing an appeal with respect to the finding or conclusion has expired 


or if the finding or conclusion is not subject to judicial review. 


History: Laws 2007, ch. 40, § 6; 2015, ch. 128, § 5. 

The 2015 amendment, effective June 19, 2015, pro- 
vided for the rights of a political subdivision when bring- 
ing an action pursuant to the Fraud Against Taxpayers 
Act; added "or political subdivision" throughout the sec- 
tion; in the catchline, added "or political subdivision"; in 
the introductory paragraph of Subsection D, after."unduly 
delay the", deleted "state's"; in Subsection G, after "behalf 
of the state", added "or political subdivision, or a politi- 
cal subdivision on its own behalf", after "interfere with", 
deleted. "the state's" and added "an"; and in Subsection H, 
after "Section", deleted "5 of the Fraud Against Taxpayers 
Act" and added "44-9-5 NMSA 1978", and after "remedy 
available", deleted "to the state". 


ANNOTATIONS 


Qui tam plaintiffs not entitled to full-blown dis- 
covery prior to proposed settlement approval. — 
Although a qui tam plaintiff is entitled to discovery on 
the fairness of a proposed settlement, the discovery must 
be limited to effectuate the goal of allowing plaintiffs a 
meaningful participation in the fairness hearing without 
unduly burdening the state or political. subdivision or the 


Where qui tam plaintiffs, in’an appeal of the district 
court's approval of settlements inva qui tam action, ar- 
gued that the district court denied all discovery, the dis- 
trict court did abuse its discretion in limiting discovery 
and denying plaintiffs’ broad discovery requests that 
were unrelated to the factors ‘the district court consid- 
ered to assess the fairness, adequacy, and reasonableness 
of the settlements. N.M. State Inv. Council v. Weinstein, 
2016-NMCA-069, cert. denied. 

Decisions in an alternate remedy proceeding dis- 
pose of claims in a qui tam action. — Where qui tam 
plaintiffs, in an appeal of the district court's approval of 
settlements in a qui tam action, argued that the district 
court acted beyond its jurisdiction when, in approving the 
settlements, the district court released the defendants 
from claims in an entirely separate case, the district court 
did not exceed its jurisdiction because the fact that a deci- 
sion in a qui tam action may have an impact on another 
pending proceeding: does not necessarily diminish the 
court's jurisdiction, and 44-9-6(H) NMSA 1978 contem- 
plates the disposal of claims in a qui tam action by deci- 
sions rendered in an alternate proceeding. N.M. State Inv. 
Council v. Weinstein, 2016-NMCA-069, cert. denied. 


defendants, or causing unnecessary delay. N.M. State Inv. 
Council v, Weinstein, 2016-NMCA-069, cert. denied. 


44-9-7, Awards to qui tam plaintiff and FR state or political 
subdivision. 


A. Except as otherwise provided in this section, if the state or a political subdivision proceeds 
with an action brought by a qui tam plaintiff and the state or political subdivision prevails in the 
action, the qui tam. plaintiff shall receive: 

(1) at least fifteen percent but not more than twenty-five percent of the proceeds of the 
action or settlement, depending upon the extent to pateich nies qui tam plaisiits substantially con- 
tributed to the prosecution of the action; or 

(2) no.more than ten percent of the proceeds of the action.or settlement if the court finds 
that the action was based primarily on disclosures of specific information, not provided by the 
qui tam plaintiff, relating to allegations or transactions in a criminal, civil, administrative or 
legislative hearing, proceeding, report, audit or investigation or from the news media, taking into 
account the significance of the information and the role of the qui tam plaintiff in advancing the 
case to litigation. However, if the attorney general or political subdivision determines and certi- 
fies in writing that the qui tam plaintiff provided a significant contribution in advancing the case, 
then the qui tam plaintiff shall receive the share of proceeds set forth in Paragraph (1) of this 
subsection. 
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B. Ifthe state or political subdivision does not proceed with an action brought by a qui tam plain- 
tiff and the state or political subdivision prevails in the action, the qui tam plaintiff shall receive an 
amount that is not less than twenty-five percent or more than thirty percent of the proceeds of the 
action or settlement, as the court deems reasonable for collecting the civil penalty and damages. 

C. Whether or not the state or political'subdivision proceeds with an action brought by a qui 
tam plaintiff: 

(1) if the court finds that the action was brought by a person that planned or initiated the 
violation of Section 44-9-3 NMSA.1978 upon which the action was based, the court may reduce 
the share of the proceeds that the person would otherwise receive under Subsection A or B of this 
section, taking into account the role of the person as the qui tam plaintiff in advancing the case to 
litigation and any relevant circumstances pertaining to the violation; or 

(2) if the person bringing the action is convicted of criminal conduct arising ee that 
person's role in the violation of Section 44-9-3 NMSA 1978 upon which the action was based, that 
person shall be dismissed from the civil action and shall not receive a share of the proceeds. The 
dismissal shall not prejudice the right of the state or political subdivision to continue the action. 

D. Any award to a qui tam plaintiff shall be paid out of the proceeds of the action or settlement, 
if any. The qui tam plaintiff shall also receive an amount for reasonable expenses incurred in the 
action plus reasonable attorney fees that shall be paid by the defendant. 

E. The state or political subdivision is entitled to all proceeds collected in an action or settle- 
ment not awarded to a qui tam plaintiff. The state or political subdivision is also entitled to rea- 
sonable expenses incurred in the action plus reasonable attorney fees, including the fees of the at- 
torney general or state agency counsel or counsel employed by the political subdivision that shall 
be paid by the defendant. 

F. Proceeds and penalties collected by the state or political subdivision shall be eee tat as 
follows: 

(1) proceeds in the amount of the false claim paid and attorney fees and costs shall be re- 
turned to the fund or funds from which the money, property or services came; 

(2) civil penalties shall be deposited in the current school fund pursuant to Article 12, Sec- 
tion 4 of the constitution of New Mexico; 

(3) except as provided in Paragraph (4) of this subsection, all remaining proceeds shall be 
deposited as follows: 

(a) one-half into a fund for the use of the attorney general in furtherance of the obli- 
gations imposed upon that office by the Fraud Against Taxpayers Act; and 
(b) one-half into the general fund; or ‘ 

(4) remaining proceeds collected by counties or municipalities as political subdivisions 
acting on their own behalf shall be disposed of in accordance with the direction of the governing 
body of the county or municipality. 


History: Laws 2007, ch. 40, § 7; 2015, ch. 128, § 6. ANNOTATIONS 

The 2015 amendment, effective June 19, 2015, pro- ; Bist ' SB: 
vided for the distribution of monetary awards when a _ Qui tam plaintiff's award is collateral to adjudi- 
political subdivision is successful in an action pursuant cation of the merits of the action. — The language 
to the Fraud Against Taxpayers Act; added "or a politi- of the Fraud Against Taxpayers Act, 44-9-1 to -14 NMSA 
cal subdivision", throughout the section; in the catchline, 1978, contemplates resolution of the merits of the action 
added "or political subdivision", in Paragraph (1) of Sub- before determination of the qui tam plaintiff's award and 
section C, after "Section", deleted "3 of the Fraud Against attorney fees, and therefore the calculation of the qui 
Taxpayers Act" and added "44-9-3 NMSA 1978"; in Para- tam plaintiff's award is subsequent to and supplemen- 
graph (2) of Section C, after "Section", deleted "3 of the tary to adjudication of the merits of the action or resolu- 
Fraud Against Taxpayers Act" and added "44-9-3 NMSA tion by settlement: N.M. State Inv. Council v. Weinstein, 
1978"; in Subsection E, after "agency counsel", added "or 2016-NMCA-069, cert. denied. 
counsel employed. by the political subdivision"; desig- Where qui tam plaintiffs, in an appeal of the district 
nated the last sentence of Subsection E as new Subsec- court's approval of settlements in a qui tam action, ar- 
tion F and Paragraphs (1) through (3) of Subsection E as gued that the district court's orders dismissing the de- 
Paragraphs (1) through (3) of Subsection F; in Paragraph fendants from the case were not final appealable orders 
(2) of Subsection F, after "New Mexico", deleted "and"; in because the orders did not adjudicate the share of the 
the introductory sentence of Paragraph (3) of Subsection settlement that should be awarded to the qui tam plain- 
F, after "(3)", added "except as provided in Paragraph (4) tiffs or the amount of attorney. fees that should be paid 
of this subsection"; in Subparagraph F(3)(b), after "gen- by the defendants, the pendency of the award issues did 
eral fund", added "or"; and added new Paragraph (4) of not render the dismissal order non-final, because the 
Subsection F calculation of a qui tam plaintiffs award is subsequent 
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44-9-8 FRAUD AGAINST TAXPAYERS ACT 44-9-9 


to and supplementary to adjudication of the merits of a on the merits, such a request will not destroy the final- 
qui tam action or resolution by settlement, and where ity of the decision. N.M. State Inv. Council v. Weinstein, 
a post-judgment request, such as one for attorney fees, 2016-NMCA-069, cert. denied. 


raises issues collateral to and separate from the decision 


44-9-8. Award of attorney fees and costs to defendant. 


If the state or political subdivision does not proceed with the action and the qui tam plaintiff 
conducts the action, the court may award a defendant reasonable attorney fees and costs if the 
defendant prevails and the court finds the action clearly frivolous, clearly vexatious or brought 
primarily for the purpose of harassment. 


History: Laws 2007, ch. 40, § 8; 2015, ch. 128, § 7. against a qui tam plaintiff who proceeds with the action 

The 2015 amendment, effective June 19, 2015, autho- without the state or political subdivision as a'party to the 
rized attorney's fees in civil actions pursuant to the Fraud action; and after "If the state", added "or political subdivi- 
Against Taxpayers Act when the defendant prevails sion", 


44-9-9. Certain actions barred. 


A. No court shall have jurisdiction over an action brought pursuant to Section 44-9-5 NMSA 
1978 by a present or, former employee of the state or political subdivision unless the employee, 
during employment with the state or political subdivision and in good faith, exhausted existing 
internal procedures for reporting false claims and the state or political subdivision failed to act on 
the information provided within a reasonable period of time. 

B. No court shall have jurisdiction over an action brought pursuant to Section 44-9-5 NMSA 
1978 against an elected or appointed state official, a member of the state legislature or a member 
of the judiciary if the action is based on evidence or information known to the state agency to 
which the false claim was made or to the attorney general when the action was filed. 

C. Unless the attorney general or political subdivision determines and certifies in writing that 
the action is in the interest of the state or political subdivision, no court shall have jurisdiction 
over an action brought pursuant to Section 44-9-5 NMSA 1978 when that action is based on al- 
legations or transactions that are the subject of a criminal, civil or administrative proceeding in 
which the state or political subdivision is a party. 

D. Upon motion of the attorney general or political subdivision, a court may, in its discretion, 
dismiss an action brought pursuant to Section 44-9-5 NMSA 1978 if the elements of the alleged 
false or fraudulent claim have been publicly disclosed in the news media or in a publicly dissemi- 
nated governmental report at the time the complaint is filed. 


History: Laws 2007, ch. 40, § 9; 2015, ch. 128, § 8. Where plaintiff, the former chief investment officer of 


The 2015 amendment, effective June 19, 2015, in- the New Mexico education retirement board, filed a qui 
cluded political subdivisions in the provision that bars tam action, alleging that defendants, which included 
certain actions pursuant to the Fraud Against Taxpayer certain state officials, executed fraudulent schemes that 
Act; added "or political subdivision" throughout the sec- led to the loss of hundreds of millions of dollars at the 
tion; in Subsection A, after "Section", deleted "5 of the expense of the state investment council and the education 
Fraud Against Taxpayers Act" and added "44-9-5 NMSA retirement board, the attorney general's prior knowledge 
1978"; in Subsection B, after "Section", deleted "5 of the * of incriminating information did not bar the qui tam ac- 
Fraud Against Taxpayers Act" and added "44-9-5 NMSA. tion because the attorney general's information was based 
1978"; in Subsection C, after "Section", deleted "5 of the on a prior qui tam action filed by plaintiff. Plaintiff was 
Fraud Against Taxpayers Act" and added "44-9-5 NMSA therefore not piggybacking off the claims of a prior rela- 
1978"; and in Subsection D, after "Section", deleted "5 tor in an effort to recover a portion of the prior relator's 
of the Fraud Against Taxpayers Act" and added "44-9-5 damage award. Moreover, plaintiff may have had genuine, 
NMSA 1978", useful information that the government lacked, and the 

; attorney general did not raise an objection to the filing 
ANNOTATIONS of the second qui tam action. State ex rel. Foy v, Austin 


Capital Mgmt., Ltd., 2015-NMSC-025, aff'g in part, rev'g 
in. part, 2013-NMCA-043, 297 P.3d 357, 
District court has discretion to dismiss a qui tam 


Certain actions are barred. — For an action to be 
barred under Subsection B of this section, the action 


must be against a state official and be based on evidence : agen : 
ae Het a known. to. the attorney general. when action if the conditions of Subsection D have been 


the action was filed, State ex rel. Foy v, Austin Capital met. — Subsection D of this section is a stand-alone pro- ' 


Memt., Ltd., 2015-NMSC-025, ; rev'g i t, viso, allowing the district court, in its discretion, to dis- 
BLAINE 'A-043, 297 P.3d carat tert tetas aes miss a qui tam plaintiff's action brought pursuant to the 
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44-9-10 


Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 NMSA 
1978, if the government moves for dismissal and estab- 
lishes that the elements of the qui tam plaintiff's fraud 
claims have been publicly disclosed, and the district court 
is not obligated to consider other statutory standards or 
requirements. State v, Foy, 2019-NMCA-045. 

Where plaintiffs filed a qui tam action pursuant to the 
Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 NMSA 
1978, against the former Bernalillo county treasurer and 
others alleging that defendants had conspired to defraud 
the county, the district court did not abuse its discretion 
in dismissing plaintiff's complaint, because the county 
was already pursuing the claims related to the fraud that 
was the subject of plaintiff's qui tam action, the county's 
lawsuit was substantially similar to plaintiffs' qui tam ac- 
tion, and there is nothing in the record to indicate that the 
district court misapprehended the discretionary nature of 


MISCELLANEOUS CIVIL LAW MATTERS 


44-9-12 


dismissal under Subsection D of this section. State v. Foy, 
2019-NMCA-045. 

Where plaintiffs filed a qui tam action puranent to the 
Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 NMSA 
1978, against the former Bernalillo county treasurer and 
others alleging that defendants had conspired to defraud 
the county, the district court did not err in granting the 
state and county's motion to dismiss without first requir- 
ing the state and county to comply with standards and 
requirements of 44-9-6 NMSA 1978, because Subsection 
Diof this section is a stand-alone proviso, allowing the dis- 
trict court, in its discretion, to dismiss a qui tam plaintiff's 
Fraud Against Taxpayers Act action if the government 
moves for dismissal and establishes that the elements 
of the qui tam plaintiff's fraud claims have been publicly 
disclosed. State v. Foy, 2019-NMCA-045. . 


44-9-10. State or political subdivision not liable. 


The state or political subdivision shall not be liable for expenses or fees that a qui tam plaintiff 
may incur in investigating or bringing an action pursuant to the Fraud Against Taxpayers Act. 


History: Laws 2007, ch. 40, § 10; 2015, ch. 128, § 9. 


The 2015 amendment, effective June 19, 2015, pro- . 


vided that political subdivisions are not liable for expenses 
or fees that a qui tam plaintiff may incur in bringing an 


action pursuant to the Fraud Against Taxpayers Act; in 
the catchline,; added "or political subdivision"; and at the 
beginning of the sentence, after "The state", added "or po- 
litical subdivision". 


44-9-11. Employer interference with employee disclosure; private 


action for retaliation. 


A. An.employer shall not. make, adopt or enforce a rule, regulation or policy preventing an 
employee from disclosing information to a government or law enforcement agency or from acting 
in furtherance of a fraud: against taxpayers action, including investigating, initiating, testifying 
or assisting in an action filed or to be filed pursuant to the Fraud Against Taxpayers Act [44-9-1 
NMSA 1978]. 

B. .An employer shall not discharge, demote, suspend, threaten, harass, deny promotion 6 ¢ or 
in any other manner discriminate against an employee in the terms and conditions of employ- 
ment because of the lawful acts of the employee on behalf of the employee or others in disclosing 
information to a government or law enforcement agency or in furthering a fraud against taxpay- 
ers action, including investigating, initiating, testifying or ceaagitael in an action filed or to be filed 
pursuant to the Fraud Against Taxpayers Act. 

C. An'employer that'violates‘Subsection B of this section shall be liable to’ the eninléyad for 
all relief necessary to make the employee whole, including reinstatement with the same seniority 
status that the employee would have had but for the violation, two times the amount of back pay 
with interest on the back pay, compensation for any special damage sustained as a result of the 
violation and, if appropriate, punitive damages. In addition, an employer shall be required to pay 
the litigation costs and reasonable attorney fees of the employee. An employee may bring an action 
pursuant to this section in any court of competent jurisdiction. 


History: Laws 2007, ch. 40, § 11. 
Effective dates, — lee 2007, ch. 40, D8 16 makes the 
act effective July 1,2007. ... 


Severability. — Laws 2007, ch. 40, § 15 provides for 
the severability of the Fraud Against Taxpayers Act if any 
part or application sos is meld invalid. 


44- 9- 12. Limitation of actions; estoppel; standard of proof. 


A. A civil action pursuant to the Fraud Against Taxpayers Act may be brought: at any time. 
A civil action pursuant to the Fraud Against Taxpayers Act may be brought for conduct that oc- 
curred prior to the effective date of that act, but not for conduct that occurred prior to July 1, 1987. 
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44-9-13 FRAUD AGAINST TAXPAYERS ACT 44-9-14 

B. Notwithstanding any other provision of law, a final judgment rendered in a criminal pro- 
ceeding charging fraud or false statement, whether upon a guilty verdict after trial or upon a plea 
of guilty or nolo contendere, shall estop the defendant from denying the essential elements of a 
fraud against taxpayers action where the criminal proceeding concerns the same transaction that 
is the subject of the fraud against taxpayers action. 

C. In an action brought pursuant to the Fraud Against Taxpayers Act, the state or political 
subdivision or the qui tam plaintiff shall be required to prove all essential elements of the cause of 


action, including damages, by a Penge eae of the evidence. 


History: Laws 2007, ch. 40, § 12; 2015, ch. 128, § 10. 

The 2015 amendment, effective June 19, 2015, in- 
cluded political subdivisions in the provision relating to 
the burden of proof and the standard of proof in civil ac- 
tions brought pursuant to the Fraud Against Taxpayers 
Act; and in Subsection C, after "the state", added "or po- 
litical subdivision". 


ANNOTATIONS 


The Fraud Against Taxpayers Act is predomi- 
nantly remedial in nature. — The Fraud Against 
Taxpayers Act (FATA), 49-9-1 NMSA 1978 et seq., is pre- 
dominantly remedial in nature; the specific legislative 
designation of FATA proceedings and penalties as "civil" 
indicate that the legislature intended to craft a civil stat- 
ute, and not a single section of FATA specifies or punishes 
criminal conduct; the civil penalties and treble damages 
under FATA are predominantly compensatory and serve 
remedial purposes by encouraging qui tam plaintiffs to 
expose fraud and corruption in state government and by 
offsetting the costs incurred by the government. State ex 
rel. Foy v. Austin Capital Mgmt., Ltd., 2015-NMSC-025, 
aff'g in part, rev'g in part, 2013-NMCA-043, 297 P.3d 357. 

The retroactive application of the Fraud Against 
Taxpayers Act is constitutional. — Because the treble 
damages under The Fraud Against Taxpayers Act (FATA), 
44-9-1 NMSA 1978 et seq., are predominantly compensa- 
tory and remedial in nature, they do not violate the ex 
post facto clause of the United States constitution or the 
New Mexico constitution and may be applied retroac- 
tively. The New Mexico supreme court declined to deter- 
mine whether the civil penalties under FATA, although 
they possess predominantly compensatory purposes, may 
be applied retroactively because the district court had not 
yet awarded a definitive civil penalty. State ex rel. Foy v. 


44-9-13. Joint and several liability. 


Austin Capital Mgmt., Ltd., 2015-NMSC-025, aff'g in 
part, rev'g in part, 2018-NMCA-043, 297 P.3d 357. 

The Fraud Against Taxpayers Act is penal in na- 
ture. — The Fraud Against Taxpayers Act, Section 44- 
9-1 NMSA 1978 et seq., is penal in nature because the 
treble damages provision of the act has historically been 
regarded as punishment; a finding of scienter is an ele- 
ment of a violation of the act; the damages available to 
a plaintiff under the act involved promote retribution 
and deterrence, the traditional aims of punishment; the 
behavior sanctioned by the act is already considered 
a crime; and the penalty for a violation of the act is ex- 
cessive when compared with its alternative regulatory 
and remedial purpose. State ex rel. Foy v. Austin Capital 
Mgmt. Ltd., 2018-NMCA-048, 297 P.3d 357, cert. granted, 
2013-NMCERT-003. 

Retroactive application the Fraud Against Tax- 
payers Act, Section 44-9-1 NMSA 1978 et seq,., vio- 
lates the ex post facto clause of the United States consti- 


. tution and the New Mexico constitution because the act 


is punitive in nature and the qui tam component of the 
act created a new cause of action that is subject to the 
retroactivity prohibitions of the ex post facto clause. State 
ex rel. Foy v. Austin Capital Mgmt. Ltd., 2013-NMCA-043, 
297 P.3d 357,-cert. granted, 2013-NMCERT-003. 

The retroactivity provision of the Fraud Against 
Taxpayers Act is severable. — The retroactivity pro- 
vision in Subsection A of Section 44-9-12 NMSA 1978 
may be severed from the Fraud Against. Taxpayers Act, 
Section 44-9-1 NMSA 1978 et seq., so that the remain- 
der of the act remains in full force and effect as applied 
prospectively. State ex rel. Foy v; Austin Capital Mgmt. 
Litd., 2013-NMCA-048, 297 P.3d 357, cert. granted, 
2013-NMCERT-003, 


Liability shall be joint and several for any act committed by two or more persons in violation of 
the Fraud Against Taxpayers Act [44-9-1 NMSA 1978]. 


History: Laws 2007, ch. 40, § 13. 
Effective dates. — Laws 2007, ch. 40, § 16 makes the 
act effective July 1, 2007. 


44-9-14, Remedy not exclusive. 


Severability. — Laws 2007, ch. 40, § 15 provides for 
the severability of the Fraud Against Taxpayers Act if any 
part or application thereof is held invalid, 


The remedies provided for in the Fraud Against Taxpayers Act [44-9-1 NMSA 1978] are not 
exclusive and shall be in addition to any other remedies provided for in any other law or available 


under common law. 


History: Laws 2007, ch, 40, § 14. 
Effective dates. — Laws 2007, ch. 40, § 16 makes the 
act effective July 1, 2007. 


Severability. — Laws 2007, ch. 40, § 15 provides for 
the severability of the Fraud Against Taxpayers Act if any 
part or application thereof is held invalid. 
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44-10-1 MISCELLANEOUS CIVIL LAW MATTERS 44-10-3 


ARTICLE 10 


Uniform Unsworn Foreign Declarations Act 


Sec. Sec. — | 

44-10-1, Short title. 44-10-6. Rare of unsworn declaration, 

44-10-2. Definitions. 44-10-7,. Uniformity of application and presets , 
44-10-38. Applicability. 44-10-8. Relation to Electronic Signatures in Global and 
44-10-4. Validity of unsworn declaration. ~ National Commerce Act, 

44-10-5. Required medium. 


44-10-1. Short title. . 
Sections 1 through 8 of this act may be cited as the "Uniform Unsworn Foreign Declarations Act”. 


History: Laws 2009, ch. 78, § 1. Effective dates. — Laws 2009, ch. 78, § 10 made the 
act effective July 1, 2009. 


44-10-2. Definitions. 


As used in the Uniform Unsworn Foreign Declarations Act: 

A. "boundaries of the United States" means the geographic boundaries of the United States, 
Puerto Rico, the United States Virgin Islands and any territory or insular possession subject to the 
jurisdiction of the United States; 

B. "law" includes the federal or a state constitution, a federal or state statute, a judicial 
decision or order, a rule of court, an executive order and an administrative rule, regulation or 
order; 

C. "record" means information,that is inscribed on a tangible medium or that is stored 1 in an 
electronic OF other medium and is retrievable in perceivable form; 

D. "sign" means, with present intent to authenticate or adopt a record: 

(1) to execute or adopt a tangible symbol; or 
(2) to attach to or logically associate with the record an electronic symbol, sound or pro- 
cess. 

E. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States; 

F. "sworn declaration" means a declaration in a signed record given under oath. The term in- 
cludes a sworn statement, verification, certificate and affidavit; and 

G. "unsworn declaration" means a declaration ina signed record that is not given under oath, 
but is given under penalty of perjury. 


History: Laws 2009, ch. 78, § 2. Effective dates. — Laws 2009, ch. 78, § 10 made the 
act effective July 1, 2009. 


44-10-3. Applicability. 


The Uniform Unsworn Foreign Declarations Act applies to an unsworn declaration by a declar- 
ant who at the time of making the declaration is physically located outside the boundaries of the 
United States whether or not the location is subject, to,the jurisdiction of the United States. The 
Uniform Unsworn Foreign Declarations Act,does not apply to a declaration by a declarant who is 
physically located on property that is within the boundaries of the United States and subject to 
the jurisdiction of another country or a federally recognized Indian tribe. 


History: Laws 2009, ch.:78,'§ 3.» i \ Effective dates. — Laws. 2009, ch. 78, § 10: made the 
SIN SS TELOL SY act effective July 1, 2009. 
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44-10-4 UNIFORM UNSWORN FOREIGN DECLARATIONS ACT 44-10-7 


44-10-4. Validity of unsworn declaration. 


A. Except as otherwise provided in Subsection B of this section, if a law of New Mexico re- 
quires or permits use of a sworn declaration, an unsworn declaration meeting the requirements 
of the Uniform Unsworn Foreign Declarations Act has the same effect as a sworn declaration. 

B. The Uniform Unsworn Foreign Declarations Act does not apply to: 

(1) a deposition; | 

(2) an oath of office; ' 

(3) an oath required to be given before a specified official other than a notary public; 

(4). a declaration to be recorded in records affecting real property pursuant,to Section 14- 
9-1 or 14-9-7 NMSA 1978; or 

(5) an oath required for self-proved wills by Section 45-2-504 NMSA 1978. 


History: Laws 2009, ch. 78, § 4. Effective dates. — Laws 2009, ch. 78, § 10 made the 
act effective July 1, 2009. 


44-10-5. Required medium. 


If a law of New Mexico requires that a sworn declaration be presented in a particular medium, 
an unsworn declaration shall be presented in that medium. 


History: Laws 2009, ch. 78, § 5. Effective dates. — Laws 2009, ch. 78, § 10 made the 
act effective July 1, 2009. 


44-10-6. Form of unsworn declaration. 


An unsworn declaration pursuant to the Uniform Unsworn Foreign Declarations Act shall be in 
substantially the following form: 

"I declare under penalty of perjury under the law of New Mexico that the foregoing is true and 
correct and that I am physically located outside the geographic boundaries of the United States, 
Puerto Rico, the United States Virgin Islands and any territory or insular possession subject to the 
jurisdiction of the United States. 


Executed on the day of : , at 
(date) (month) (year) 


(city or other location, and state) 


(country) 
(printed name) 
(signature)", 
History: Laws 2009, ch. 78, § 6. Effective dates. — Laws 2009, ch. 78, § 10 made the 


act effective July 1, 2009. 


44-10-7. Uniformity of application and construction. 


In applying and construing the Uniform Unsworn Foreign Declarations Act, consideration shall 
be given to the need to promote uniformity of the law with respect to its subject matter among 
states that enact it. 


History: Laws 2009, ch. 78, § 7. Effective dates, — Laws 2009, ch. 78, § 10 made the 
act effective July 1, 2009. 
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44-10-8 MISCELLANEOUS CIVIL LAW MATTERS . 44-10-8 


44-10-8. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Unsworn Foreign Declarations Act modifies, limits and supersedes the federal 
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001, et seq., but 
does not modify, limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or autho- 
rize electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Sec- 
tion 7003(b). | 


History: Laws 2009, ch. ‘78, § 8. Effective dates. — Laws 2009, ch. 78, § 10: made the 
act effective July 1, 2009. 
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CHAPTER 45 


Uniform Probate Code 


Art. 


1. Uniform Probate Code, 45-1-101 to 45-1-404 
2. Intestate Succession and Wills, 45-2-101 to 42-2-1116 
2A. Uniform Statutory Will Act, 45-2A-1 to 45-2A-17 
3. Probate of Wills and Administration, 45-3-101 to 45-3-1302 
4, Foreign Personal Representatives; Ancillary Administration, 45-4-101 to 45-4-401 
5. Protection of Persons Under Disability and Their Property, 45-5-101 to 45-5-617 
5A. Uniform Adult Guardianship and Protective Proceedings Jurisdiction, 45-5A-101 


to 45-5A-502 


5B. Uniform Power of Attorney, 45-5B-101 to 45-5B-403 
6. Nonprobate Transfers, 45-6-101 to 45-6-417 
7. Trust Administration, 45-7-101 to 45-7-612 


8. Simultaneous Death Act, Repealed 


9A. Uniform Estate Tax Apportionment Act, Repealed 


ARTICLE 1 
Uniform Probate Code 


Sec. 
Part 1. SHORT TITLE, CONSTRUCTION AND 
GENERAL PROVISIONS 


45-1-101. Short title. 

45-1-102. Rule of construction; purposes of act. 

45-1-103. Supplementary general principles of law ap- 
plicable. 

45-1-104. Severability. 

45-1-105, Construction against implied repeal, amend- 
ment or expansion. 

45-1-106, Effect of fraud and evasion. 

45-1-107. Evidence of death or status. 

45-1-108, Acts by holder of general power. 

45-1-109. Security interests not affected. 

45-1-110. Time of taking effect; provisions for transition. 


Part 2. DEFINITIONS 
45-1-201. Definitions. 
Part 3. SCOPE, JURISDICTION AND COURTS 


45-1-301. Application. 

45-1-302, Subject matter jurisdiction of district and pro- 
bate courts. 

45-1-302.1. Concurrent jurisdiction. 

45-1-303. Venue; multiple proceedings; transfer. 


Compiler's notes. — The Uniform Probate Code was 
drafted by the National Conference on Uniform State 
Laws. New Mexico has enacted many of the 1990 and 


Sec. 

45-1-304, Civil practice. 

45-1-305. Records and certified copies. 

45-1-306. Jury trial. 

45-1-307. Probate court; powers. 

45-1-308. Appeals from district court. 

45-1-309, Reserved. 

45-1-310, Oath or affirmation on filed documents. 


Part 4. NOTICE, PARTIES AND 
REPRESENTATION IN ESTATE 
LITIGATION AND OTHER MATTERS 


45-1-401. Notice; method and time of giving. 

45-1-402. Notice; waiver. 

45-1-403. Pleadings. 

45-1-403.1.. Representation; basic effect. 

45-1-403.2. Representation by holder of general testa- 
mentary power of appointment. 

45-1-403.3. Representation by fiduciaries and parents. 

45-1-403.4. Representation by person having substan- 
tially identical interest. 

45-1-403.5.. Appointment of representative. 

45-1-404. Real property outside county of administra- 
tion; notice required; contents; effect. 


later revisions of the Uniform Probate Code. An "official 
comment" note is provided after comparable sections of 
the Uniform Probate Code. 


PART 1 
SHORT TITLE, CONSTRUCTION AND GENERAL PROVISIONS 


45-1-101. Short title. 


Chapter 45 NMSA 1978 may be cited as the "Uniform Probate Code". 
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45-1-102 UNIFORM PROBATE CODE , 45-1-102 


History: 1953 Comp., § 82A-1-101, enacted by Laws = ~~ ~For comment, "In-Migration of Couples from 
1975, ch. 257, § 1-101; 1993, ch. 174, § 2. * “Common Law Jurisdictions: Protecting the Wife at the 
Cross references. — For estate taxes, see 7-7-1 to 7-7- Dissolution of the Marriage," see 9 N.M.L. Rev. 113 
12 NMSA 1978. (1978-79), 
For disposition of unclaimed property, see.7-8A-1 NMSA.» —_—s- For article, "Survey of New Mexico Law, 1979-80: Es- 
1978. tates and Trusts," see 11 N.M.L. Rev. 151 (1981). 
For probate courts, see 34-7-1 NMSA 1978 et seq. For annual survey of New Mexico law relating to es- 
For additional record or docket of decedents' estates, see tates and trusts, see 12 N.M.L. Rev. 363 (1982), 
34-7-20 NMSA 1978. For annual survey of New Mexico law relating to es- 
For record of bonds and wills, see 34-7-21 NMSA 1978. tates and trusts, see 13 N.M.L. Rev. 395 (1983). 
For probate court forms, see 4B-001 NMRA. _.. For article, "Survey of New Mexico Law, 1982-83: Es- 
The 1993 amendment, effective July 1, 1993, sub- tates and Trusts," see 14 N.M.L. Rev. 153 (1984). 
stituted "Chapter 45 NMSA 1978" for "This act" and in- For annual survey of New Mexico law of estates and 
serted "Uniform". trusts, 19 N.M.L. Rev. 669 (1990). 
, For. annual survey of New. Mexico Law of Wills and 
ANNOTATIONS Trusts, see 20 N.M.L. Rey, 439 (1990), 


Law reviews. — For article, "Intestate Succession and For article, "The New Mexico Uniform Trust Code," see 


Wills Law: The New Probate Code," see 6 N.M.L. Rev, 25 34'N.M.L. Rev. 1(2004). 
(1975). 
For survey, "Article VII of the New Probate Code; In 
Pursuit of Uniform Trust Administration," see 6 N.M.L,. 
Rev. 218 (1976). 


45-1-102. Rule of construction; purposes of act. 


A. The Uniform Probate Code shall be liberally construed and applied to promote its underly- 
ing purposes-and policies. 
B. The underlying purposes and policies of the Uniform Probate Code are: 
(1) to simplify, clarify and modernize certain laws concerning the affairs of decedents, 
missing persons, protected persons, minors and incapacitated persons; 
(2) to discover and make effective the intent of.a decedent in distribution of the decedent's 
property; 
(3) to promote a speedy and efficient system for the settlement and distribution of the 
estate of the decedent; 
(4) to facilitate survivorship and related accounts and similar property interests in New 
Mexico; pent cin | 
(5) to provide a comprehensive system of methods of disclaiming interests in property; 
(6) . to facilitate the use and enforcement of governing instruments; 
(7) to apportion taxes on estates; and 
(8) to make uniform the law among the states. 


History: 1953 Comp., § 82A-1-102, enacted by Laws conservator did not discover any assets or property that 
1975, ch. 257, § 1-102; 2011, ch. 124, $1. the decedent transferred to the trust or any documents 
The 2011 amendment, effective January 1, 2012, identifying the trust assets; the conservator also found 
expanded the purpose of the Uniform Probate Code to an unexecuted pour-over will that provided for the trans- 
include the purposes of facilitating survivorship and re- fer of the decedent's probate assets to the trust upon the 
lated property interests, providing methods of disclaiming decedent's death; before the decedent died, the conser- 
interests in property, apportioning taxes on estates, and vator filed a petition for instructions with the district 
making uniform the law among the states. court regarding whether the conservator should trans- 
fer the decedent's assets to the trust; before the district 
ANNOTATIONS court heard the conservator's petition, the decedent died 
Liberal construction. — The Uniform Probate leaving an estate of seven million dollars; one of the de- 
Code should be liberally construed to meet its. policies, cedent's intestate heirs instituted a separate probate 
which include effectuating the intent of the decedent. proceeding in district court; and the district court in the 
In re Estate of Kerouac, 1998-NMCA-159, 126 N.M. 24, conservatorship proceedings determined that the pro- 
966 P.2d 191, cert. quashed, 128 N.M. 150, 990 P.2d 824 bate court should decide the issue of whether to trans- 
(1999). fer the decedent's assets to the trust and terminated 
Distribution of estate of protected person. — the protective proceeding without deciding the petition 
Where, during the lifetime of the decedent, the conser- for instructions, the proper forum to determine whether 
vator of the property and affairs of the decedent. dis- to fund the decedent's trust.and give effect to the dece- 
covered an executed inter vivos trust agreement which dent's pour-over will was in the probate court. In re Bor. 


provided for the distribution of the trust estate after the land, 2012-NMCA-108, 288 P.3d 912. 
decedent's death to a cousin and three step-children; the 
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45-1-103. Supplementary general principles of law applicable. 


The principles of law and equity supplement the [Uniform] Probate Code's provisions, unless 
specifically displaced by particular provisions of the code. 


History: 1953 Comp., § 32A-1-103, enacted by Laws to apply principles of equity in and of their functions 

1975, ch. 257, § 1-103. as probate courts unless specifically displaced by provi- 

Bracketed material. — The bracketed material was sions of the Uniform Probate Code. In re Estates of Salas, 
inserted by the compiler and is not part of the law. 1987-NMCA-018, 105 N.M. 472, 734 P.2d 250, 

Supplemental award of attorney's fees is autho- 

ANNOTATIONS , ' rized for.services rendered which confer a benefit upon 

Principles of equity. — The district court sitting in the estate. In re Estate of Foster, 1985-NMCA-088, 102 

probate and the probate courts are not invested with N.M. 707, 699 P.2d 638. 


general civil jurisdiction, but they do have the power 


45-1-104. Severability. 


If any provision of the Uniform Probate Code or its application to any person or circumstances 
is held invalid, the invalidity does not affect other provisions or applications of that code that can 
be given effect without the invalid provision or application, and to this end, the provisions of the 
code are Ne binees 


History: 1953 couse? § 32A-1-104, enacted by Laws The 2011 amendment, effective January 1, 2012, re- 
1975, ch, 257, § 1-104; 2011, ch. 124, § 2. vised the language of this section to clarify the scope of 
the severability provision. 


45-1-105. Construction against implied repeal, amendment or 
expansion. 


The [Uniform] Probate Code is a general act intended as a unified coverage of its subject matter 
and no part of it shall be deemed impliedly repealed, amended or expanded by subsequent legisla- 
tion. 


History: 1953 Comp., § 32A-1-105, enacted by Laws Bracketed material. — The bracketed material was 
1975, ch. 257, § 1-105. inserted by the compiler and is not part of the law. 


45-1-106. Effect of fraud and evasion. 


A. If fraud has been perpetrated in connection with any proceeding or in any statement filed 
under the [Uniform] Probate Code or if fraud is used to avoid or circumvent the provisions or pur- 
poses of the code, any person injured thereby may obtain appropriate relief against the perpetra- 
tor of the fraud including restitution from any person (other than a bona fide purchaser) benefiting 
from the fraud, whether innocent or not. Any proceeding must be commenced within two years 
after the discovery of the fraud. No proceeding may be brought against one not a perpetrator of the 
fraud later than five years after the time of commission of the fraud. 

B. Subsection A of this section has no bearing on remedies relating to fraud practiced on a de- 
cedent during his lifetime which affects the succession of his estate. . 


History: 1953 Comp., § 32A-1-106, enacted by Laws made, Hoff v. Forrest, 1990-NMSC-033, 109 N.M. 695, 789 


1975, ch. 257, § 1-106. P.2d 1262 (decided under prior law). 
Bracketed material. — The bracketed material was Elements of action based on fraud. — The well- 
inserted by the compiler and is not part of the law. established requirements under New Mexico law for an 
action based on fraud apply to a claim of fraud asserted 
ANNOTATIONS under Subsection A: (a) a misrepresentation of ‘fact, (b) 
Nature of fraud. — The "fraud" contemplated by Sub- known by the maker to be false, (c) made with the intent 


: : : Mi _ to deceive and to induce the other party to act in reliance, 
EEE TRO Moerhe ty conethie splines and (d) actually relied on by the other party to his or her 
The "other party" whose reliance is essential for a valid detriment. Eoff v. Forrest, 1990-NMSC-033, 109 N.M. 695, 


cause of action is the court to which the representation is 789 P.2d 1262 
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Undue influence found. — Where the court, found . 


that decedent would not, except for the influence practiced 
upon him by party, have executed the instrument, nothing 
more was required for a finding of undue influence. Gal- 
van v. Miller, 1968-NMSC-139, 79 N.M. 540, 445 P.2d 961 
(decided under former law). 

Influence between family members. — Where a 
transfer of property is made by a parent to his child, a 
husband to his wife, a brother to his sister, etc., it is ordi- 
narily a natural result of the affection which normally is 
a concomitant of these relationships. It would be unfair 
under such circumstances to impose a presumption of un- 
due influence upon the transfer. But where, in addition to 
the usual circumstances, it is shown that the beneficiary 
of the transfer occupies a dominant position in the rela- 
tionship, a position which is not the usual circumstance 
in such relationships, then it is proper to impose a pre- 
sumption of undue influence upon the transfer. Galvan v, 
Miller, 1968-NMSC-139, 79 N.M. 540, 445 P.2d 961 (de- 
cided under former law). 

Summary judgment. — District court erred in find- 
ing that there was no genuine issue as to one or more of 
the material facts necessary to give rise to a claim for 
fraud in connection with the informal probate ofa will, 
where questions raised by the papers filed with the pro- 
bate court constituted issues of fact and affidavits in sup- 
port of a motion for summary judgment did not negate 
them, Eoff v. Forrest, 1990-NMSC-033, 109 N.M. 695,789 
P.2d 1262. 

Timeliness of action involving fraud. — Because 
the district court found that a personal representative 
used fraud to circumvent the provisions of the Uniform 
Probate Code, petitioners had two years in which to file 
their claims, and their claims were timely where they were 
filed within one month of their receipt of the will, whose 
terms had been misrepresented to them by the personal 
representative. Gardner v. Gholson, 1992-NMCA-122, 114 
N.M. 793, 845 P.2d 1247. 

Fraud claim not filed within two years of when 
plaintiff should have known of fraud was time- 
barred, — In an action arising out of an intergenera- 
tional dispute over the proceeds of a marital trust, where 
in 2016 plaintiff filed a complaint alleging fraud, breach 


45-1-107. Evidence of death or status. 


UNIFORM PROBATE CODE 


45-1-107 


of trust, and tortious interference with an expected in- 
heritance, claiming that certain signatures on the instru- 
ments were forged, and where the facts established that 
in 2001 plaintiff knew that defendant and his wife had 
modified the terms of the testamentary documents such 
that plaintiff had no inheritance rights, present or future 
to any of the assets of the estate and that in 2009 defen- 
dant's attorney sent plaintiff copies of the testamentary 
documents that contained the allegedly forged signatures, 
the district court did not err in finding that plaintiff's 
claims were time-barred because the undisputed facts 
constituted a prima facie showing that plaintiff reason- 
ably should have discovered the alleged forgeries by 2009, 
and plaintiff failed to come forward with competent evi- 
dence demonstrating he could not have reasonably dis- 
covered the fraud in 2009. Plaintiffs complaint, filed in 
2016, was properly dismissed by the district court because 
it was not commenced within two years of when plaintiff 
knew or with reasonable diligence should have known 
of defendant's purported forgeries. Sandel v. Sandel, 
2020-NMCA-025, 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M,L. Rev: 213 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. _ 37 Am. 
Jur. 2d Fraudulent Conveyances § 113; 47 Am. Jur. 2d 
Judgments § 887; 51 Am. Jur, 2d Limitations of Actions 
8§ 406, 409; 79.Am. Jur; 2d Wills § 885. 9 

Person taking under probate of forged or fraudulent 
will as trustee ex maleficio, 52 A.L.R. 779. 

Concealment of or failure to disclose existence of person 
interested in estate as extrinsic fraud which will support 
attack on judgment in probate proceedings, 113 A.L.R. 
1235. 

Statute limiting time for probate of will as applicable 
to will probated in another jurisdiction, 87 A.L.R.2d 
hed 

What circumstances excuse failure to submit will for 
probate within time limit set by statute, 17 A.L.R.3d 
1361. 

37 C.J.S. Fraud § 67; 37 C.J.S. Fraudulent Conveyances 
§ 337; 54 C.J.S. Limitation of Actions §§ 32, 192 to 197, 


In addition to the rules of evidence in courts of general ieluaictene the following rules relating 


to a determination of death and status apply: 


A. in accordance with Subsection A of Section 12-2- 4 NMSA 1978, death occurs ‘when an indi- 


vidual has sustained either: 


(1) irreversible cessation of circulatory and respitatory functions; or 


| (2) irreversible cessation of all functions of the entire brain, including the brain stem. 

A determination of death must be made in accordance with accepted medical standards; 

B. an authenticated copy of a death certificate purporting to be issued by an official or agency 
of the place where the death purportedly occurred is prima facie evidence of the fact, place, date 
and time of death and the identity of the decedent; 

C. an authenticated copy of a record or report of a governmental agency, domestic or foreign, 
that an individual is missing, detained, dead or alive is prima facie evidence of ae status and of 
the dates, circumstances and places disclosed by the record or report; 

D. in the absence of prima facie evidence of death pursuant to Subsections’ B or 0 of this sec- 
tion, the fact of death may be established by clear and convincing evidence, including circumstan- 
tial evidence; 

E. an individual whose death is not established pursuant to Subsection A, B, C or D of this 
section who is absent for a continuous period of five years, during which the person has not been 
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heard from and’whose absence is not satisfactorily explained after diligent search or inquiry is 
presumed to be dead: The person's death is presumed to have occurred at the end of the period un- 
less there is sufficient evidence for determining that death occurred earlier; and 

F. in the absence of evidence disputing the time of death stated on a document described i in 
Subsection B or C of this section, a document described in Subsection B or C of this section that 
states a time of death one hundred twenty hours or more after the time of death of another in- 
dividual, however the time of death of the other individual is determined, establishes by clear 
and convincing evidence that the individual survived the other individual by one hundred twenty 
hours. 


History: 1953 Comp., § 32A-1-107, enacted by Laws missing persons are alive for five years after their dis- 


1975, ch. 257, § 1-107; repealed and reenacted by appearance (45-1-107 NMSA 1978), a conservator for a 
Laws 1993, ch. 174, § 3; 2011, ch, 124, § 3. missing person may not file bankruptcy on behalf of the 
Repeals and reenactments. — Laws 1993, ch. 174, missing person, since to do so would invite potential abuse 
§ 3 repealed former 45-1-107 NMSA 1978, as enacted by of the bankruptcy system and frustrate the primary bank- 
Laws 1975, ch. 257, § 1-107, and enacted a new section, ruptcy policy of providing debtors with a fresh start. In re 
effective July 1, 1993. King, 234 B.R. 515 (Bankr. D.N.M. 1999). 
Cross references. — For the Rules of Evidence, see 11- Am. Jur, 2d, A.L.R. and C.J.S. references. — 22A 
101 NMRA. Am, Jur, 2d Death §§ 462, 546,551; 553; 29A Am. Jur. 2d 
The 2011 amendment, effective January 1, 2012, Evidence § 1456 et seq.; 39 An, Jur. 2d Health § 51; 79 
eliminated the need for certified copies of documents to ~ Am, Jur, 2d Wills § 128. 
make a oS Si i of death. Death certificate ‘as evidence, 17 A.L.R. 359, 42 A\L.R. 
1454, 96 A.L.R. 324. 
_ ANNOTATIONS | 25A.C.J,S, Death §,6; 46A CJ.S, Insurance §§ 1320, 
Bankruptcy filing on behalf of missing person. 1321, 


— Despite the presumption under New Mexico law that 


45-1-108. Acts by holder of general power. 


For the purpose of granting consent or approval with regard to the acts or accounts of a. personal 
representative or trustee, including relief from liability or penalty for failure to post. bond, or to 
perform other, duties, and for purposes of consenting to modification or termination of a trust or 
deviation from its terms, the sole holder or all co-holders of a presently exercisable general power 
of appointment, including one in the form of a power of amendment or revocation, are deemed to 
act for beneficiaries to the extent their interests, as objects, takers in default or otherwise, are 
subject to the power. 


' 


History: 1953 Comp., § 32A-1-108, enacted by Laws under a power of appointment, nor did the will give the 
1975, ch. 257, § 1-108; 2016, ch. 69, § 701. holder the unrestricted power to select any individuals or 
The 2016 amendment, effective July 1, 2016, amended entities as beneficiaries. Under these circumstances, the 
the applicable acts by a holder of general power of ap- purported power of appointment was too ambiguous to be 
pointment that are deemed to be on behalf of beneficia- enforced. In re Estate of Boyer, 1994-NMCA-005, 117 N.M. 
ries; after the heading, deleted the subsection designation 74, 868 P.2d 1299. 
"A", and in the first sentence of former Subsection A, after Am. Jur. 2d, A.L.R. and C.J.S. iclescadees — 62 Am. 
"representative or trustee", added “including relief from Jur. 2d Powers of Appointment and Alienation $8 85 to 
liability or penalty for failure to post bond, or to perform 234, 
other duties, and for purposes of consenting to modifica- Share of beneficiary of trust or of decedent's state who 
tion or termination of a trust or deviation from its terms"; is also trustee or executor or administrator, as subject to 
and deleted Subsection B. © ~ charge in respect of his liability i in his scuciery capacity, 


123 A.L.R. 1320. 
Accountability of personal representative for his use of 
decedent's real estate, 31 A.L.R.2d 243. 
Power and standing of personal representative of de- 
~ ceased promisee to enforce a contract made for benefit of a 
_ third party, 76.A.L,R.2d 231. 
72 C.J.S. Powers §§ 12 to 20. 


_ANNOTATIONS 


If beneficiaries unidentified, power not created. 
— The language of the decedent's will was insufficient 
to create a valid power of appointment, since it failed to 
identify with reasonable certainty the class of persons 
or entities from whom the beneficiaries could, be selected, 


45-1-109. Security interests not affected. 


No provision of the [Uniform] Probate Code alters or affects the right of a secured creditor to 
enforce his security interest against secured property included in the estate of a decedent. 
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History: 1953 Comp., § 32A-1-109, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 1-109. 
Bracketed: material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Creditors' Bills § 39, 


inserted by the compiler and is not part of the law. 21 CJS, Creditor and Debtor § 9 6. 


45-1-110. Time of taking effect; provisions for transition. 


Bxcept as provided elsewhere in the Uniform Probate Code, on the effective date of this code or 
of any amendment to this code: 

A. the code or the amendment applies to governing instruments executed by decedents dying 
thereafter; 

B. the code or the amendment applies to any proceedings in court then pending or thereafter 
commenced regardless of the time of the death of decedent except to the extent that in the opinion 
of the court the former procedure should be made applicable in a particular case in the interest of 
justice or because of infeasibility of application of the procedure of this code or the amendment; 

C. every personal representative or other fiduciary holding an appointment under this code on 
that date continues to hold the appointment but has only the powers conferred by this code or the 
amendment and is subject to the duties imposed with respect to any act occurring or done thereafter; 

D, an act done before the effective date in any proceeding and any accrued right is not impaired 
by this code or the amendment. If a right is acquired, extinguished or barred upon the expiration 
of a prescribed period of time that has commenced to run by the provisions of any statute before 
the effective date, the provisions shall remain in force with respect to that right; and 

E. any rule of construction or presumption provided in this code or the amendment applies 
to governing instruments executed before the effective date unless there is a clear indication of a 
contrary intent in the governing instrument. 


History: 1978 Comp., § 45-1-110, enacted by Laws ’ rules of construction or presumption provided in the Uni- 
1995, ch. 210, § 1; 2011, ch. 124, § 4. form Probate Code to a governing instrument must be in- 
The 2011 amendment, effective January 1, 2012, in dicated in the governing instrument. 


Subsection EH, required that the intent not to apply the 


PART 2 
DEFINITIONS 


45-1-201. Definitions. 


A. Asused in the Uniform Probate Code, except as provided in Subsection B of this aan and 
unless the context otherwise requires: . 

(1) "agent" includes an attorney-in-fact under a durable or nondurable power of Bef de 
an individual authorized to make decisions concerning another's health care and an individual 
authorized to make decisions for another under a natural death act; 

(2) "application" means a written request to a court for an order of informal probate or ap- | 
pointment pursuant to Chapter 45, Article 3 NMSA 1978; 

(3) "authenticated", with reference to copies, means certified or exemplified; 

(4) "beneficiary", as it relates to a trust beneficiary, includes a person who has any present 
or future interest, vested or contingent, and also includes the owner of an interest by assignment or 
other transfer; as it relates to a charitable trust, includes any person entitled to enforce the trust; 
as it relates to a "beneficiary of a beneficiary designation", refers to a beneficiary of an insurance 
or annuity policy, of an account with POD designation, of a security registered in beneficiary form 
(TOD) or of a pension, profit-sharing, retirement or similar benefit plan or other nonprobate trans- 
fer at death; and, as it relates to a "beneficiary designated in a governing instrument", includes a 
grantee of a deed, a devisee, a trust beneficiary, a beneficiary of a beneficiary designation, a donee, 
appointee or taker in default of a power of appointment or a person in whose favor a power of at- 
torney or a power held in any individual, fiduciary or representative capacity is exercised; 
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(5) "beneficiary designation" refers to a governing instrument naming a beneficiary of an 
insurance or annuity policy, of an account with POD designation, of a security registered in ben- 
eficiary form (TOD) or of a pension, profit-sharing, retirement or similar benefit plan or other 
nonprobate transfer at death; 

(6) "child" includes an individual entitled to take as a child pursuant to the Uniform Pro- 
bate Code by intestate succession from the parent whose relationship is involved and excludes a 
person who is only a stepchild, a foster child, a grandchild or any more remote descendant; 

(7) "claims", in respect to estates of decedents and protected persons, includes liabilities of 
the decedent or protected person, whether arising in contract, in tort or otherwise and liabilities of 
the estate that arise at or after the death of the decedent or after the appointment of a conserva- 
tor, including funeral expenses and expenses of administration. "Claims" does not include estate or 
inheritance taxes or demands or disputes regarding title of a decedent, an incapacitated person or 
a minor protected person to specific assets alleged to be included in the estate; 

(8) "conservator" has the same meaning as set forth in Section 45-5-101 NMSA 1978; 

(9) "descendant" of an individual means’all of the individual's descendants of all genera- 
tions, with the relationship of parent and child at each generation being determined by the defini- 
tion of child and parent contained in the Uniform Probate Code; 

(10) "devise", when used as a noun, means a testamentary: disposition of real or personal 
property and, when used as a verb, means to dispose of real or personal property by will; 

(11) "devisee" means a person designated in a-will to receive a devise. For the purposes 
of Chapter 45, Article 3 NMSA 1978, in the case of a devise to an existing trust or trustee or to a 
trustee or trust described by will, the trust or trustee is the devisee and the beneficiaries are not 
devisees; 

(12) "distributee" means a person who has received property of a decedent from the dece- 
dent's personal representative other than as a creditor or purchaser. A testamentary trustee‘is a 
distributee only to the extent of distributed assets or increment thereto remaining in the testa- 
mentary trustee's hands. A beneficiary of a testamentary trust to whom the trustee has distrib- 
uted property received from a personal representative is a distributee of the personal representa- 
tive. For the purposes of this paragraph, "testamentary trustee" includes a trustee to whom assets 
are transferred by will, to the extent of the devised assets; 

(13) "electronic" means relating to technology having electronic, digital, magnetic, wire- 
less, optical, electromagnetic or similar capabilities; 

(14) "emancipated minor" means a person sixteen years of age or older who: 

(a) has entered into a valid marriage, whether or not the marriage was terminated by 
dissolution; 

(b) is a member of the active or reserve components of the army, navy, air force, ma- 
rine corps or coast guard of the United States who is on active duty or a member of the national 
guard who is on activated status; or 

(c) has received a declaration of emancipation ssitdibeh be to the fromanlpatish of Mi- 
nors Act [32A-21-1 through 382A-21-7 NMSA 1978]; 

(15) "estate" includes the property of the decedent, trust or othe person whose affairs are 
subject to the Uniform Probate Code as the property was originally constituted and as it exists 
from time to time during administration; 

(16) "exempt property" means that property of a decedent's estate that is described in Sec- 
tions 45-2-402 and 45-2-403 NMSA 1978; 

(17) "fiduciary" includes a personal representative, ae ay ad litem,:conserva- 
tor and trustee; 

(18) "foreign personal representative" means a personal representative appointed by an- 
other jurisdiction; 

(19) "formal proceedings" means ictipsedlitigs conducted before a district judge with notice 
to interested persons; 

(20) "governing instrument" means a deed, will, trust, insurance or annuity policy, account 
with POD designation, security registered in beneficiary form (TOD), transfer on death (TOD) 
deed, pension, profit-sharing, retirement or similar benefit plan, instrument creating or exercising 
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a power of appointment or a nite of Sapo ora dispoaitive; appointive or ogee instru- 
ment of a similar type; . 

(21) "guardian" means a person who has qualified to provide for the care, se ol or con- 
trol of the person of a minor or incapacitated person pursuant. to parental or court appointment. 
"Guardian" includes a limited, emergency and temporary guardian but not a guardian ad litem; 

(22) "guardian ad litem" means a person appointed by the district court to represent and 
protect the interests of a minor or an incapacitated person in connection with aesegdi ea or any 
other court proceeding; 

(23) "heirs", except as ccinttotied by Section 45. 2-711 NMSA 1978, means persons, includ- 
ing the surviving spouse and the state, who are entitled under the statutes of intestate succession 
to the property of a decedent; 

(24) "incapacitated person" means an individual described in Section 45-5-101 NMSA 1978; 

(25) "informal proceedings" means those proceedings conducted without notice to inter- 
ested persons before the court for probate of a will or appointment of a personal representative, 
except as provided for in Section 45-3-306 NMSA 1978; 

(26). "interested person" includes heirs, devisees, children, spouses, creditors, beneficiaries 
and any others having a property right in or claim against a trust estate or the estate of a decedent, 
a minor protected person or an incapacitated person. "Interested person" also includes persons hav- 
ing priority for appointment as personal representatives and other fiduciaries representing inter- 
ested persons. The meaning as it relates to particular persons may vary from time to time and shall 
be determined according to the particular purposes of, and matter involved in, a proceeding; 

(27) "issue" of an individual means the individual's descendants; 

(28) "lease" includes an oil, gas or other mineral lease; 

(29). "letters" includes letters testamentary, letters of guardianship, letters of administra- 
tion and letters of conservatorship; 

(80) "minor" means an unemancipated indivfitiel who has not Johnie etiitaadh years of 
age; 

(31) Regi, means any conveyance, naedaniaen or "arrangement in which property 1 is 
encumbered or used as security; 

(32) "nonresident decedent" means a decedent who was ‘domiciled in another jurisdiction 
at the time of death; 

(33) "organization" means a coRoorethes business trust, limited liability company, estate, 
trust, partnership, joint venture, association, government or governmental subdivision or agency 
or any other legal or commercial entity; 

(34) "parent" includes any person entitled to take, or who would be entitled to take if the 
child died without: a will, as a parent pursuant to the Uniform Probate Code by intestate succes- 
sion from the child whose relationship is in question and excludes any pay who is only a step- 
parent, foster pate or grandparent; 

(35) "payor" means a trustee, insurer, business entity, employer, government, governmens 
tal agency or subdivision or any other person authorized or obligated by law or a governing instru- 
ment to make payments; 

(36) °"“person" means an individual or an organization; 

(37) "personal representative" includes executor, administrator, successor Lanseakt repre- 
sentative, special administrator and persons who perform substantially the same function under 
the law governing their status. "General personal representative" excludes special administrator; 

(38) "petition" means a written motion or other request to the district court for an order 
after notice; 

| (89) proceeding" includes action at law and suit in equity; 

(40) "property" includes both real and personal property or any right or interest therein 
and means anything that may be the subject of ownership;. 

(41) Brotected person" has the same meaning as set forth in Beton 45-5-101 NMSA 1978; 

ove (42) "protective proceeding" means a conservatorship proceeding pursuant to Section 45- 
5-401 NMSA 1978; 

(43) "record" means information that is inscribed on a tangible Hedin or that is tbied in 

an electronic or other medium and is retrievable in perceivable form; 
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(44). "security" includes any note, stock, treasury stock, bond, debenture, evidence of in- 
debtedness, certificate of interest or participation in an oil, gas or mining title or lease or in pay- 
ments out of production under such a title or lease, collateral trust certificate, transferable share, 
voting trust certificate or, in general, any interest or instrument commonly known as a security or 
any certificate of interest or participation, any temporary or interim certificate, receipt or certifi- 
cate of deposit for or any warrant or right to subscribe to or purchase any of the foregoing; 

(45) "settlement", in reference to a decedent's estate, includes the full process of adminis- 
tration, matribution and CIGai: 

(46) "sign" means with present intent to authenticate or adopt a pacar other than a will: 

(a) to execute or adopt a tangible symbol; or 
(b) to attach to or logically associate with the record an electronic symbol, ‘sound or 
process; 

(47) "special administrator" means a personal representative as described by Sections 45- 
3-614 through 45-3-618 NMSA 1978; 

(48) "state" means a state of the United States, the District of Columbia, the common- 
wealth of Puerto Rico or any territory or insular possession subject to the jurisdiction of the United 
States. "State" also includes any Indian nation, tribe, pueblo or band located within the United 
States and recognized by federal law or formally acknowledged by a state of the United States; 

(49) "successor personal representative’ means a personal representative, other than a 
special administrator, who is appointed to succeed a previously appointed personal representative; 

(50) "successors" means persons, other than creditors, who are entitled to property -of a 
decedent under the decedent's will or the Uniform Probate Code; 

(51) “supervised administration" refers to the proceedings described in Article 3, Part 5 of 
the Uniform Probate Code; 

(52) “survive" means that an individual has neither predeceased an event, including the 
death of another individual, nor is deemed to have predeceased an event pursuant to Section 45- 
2-104 or 45-2-702 NMSA 1978. "Survive" includes its derivatives, such as "survives", "survived", 
"survivor" and "surviving"; 

(53) "testacy proceeding" means a proceeding to establish a will or determine intestacy; 

(54) "testator" includes an individual of either gender; . 

(55) "trust" includes an express trust, private or charitable, with additions thereto, wher- 
ever and however created. "Trust" also includes a trust created or determined by judgment or 
decree under which the trust is to be administered in the manner of an express trust. "Trust" 
excludes other constructive trusts and excludes resulting trusts, conservatorships, personal rep- 
resentatives, trust accounts as defined in Article 6 of the Uniform Probate Code, custodial ar- 
rangements, including those created under the Uniform Transfers to Minors Act [46-7-11 through 
46-7-34 NMSA 1978], business trusts providing for certificates to be issued to beneficiaries, com- 
mon trust funds, voting trusts, security arrangements, liquidation trusts, trusts for the primary 
purpose of paying debts, dividends, interest, salaries, wages, profits, pensions or employee benefits 
of any kind and any arrangement under which a person is nominee or escrowee for another; 

(56) "trustee" includes an original, additional or successor trustee, whether or not ap- 
pointed or confirmed by court; and 

(57) "will" includes a codicil and any testamentary instrument that merely appoints a per- 
sonal representative, revokes or revises another will, nominates a guardian or expressly excludes 
or limits the right of an individual or class to succeed to property of the decedent passing by intes- 
tate succession. "Will" does not include a holographic will. 

B. The definitions in Subsection A of this section are made subject to additional definitions 
contained in subsequent articles that are applicable to specific articles, parts or sections. 


History: 1953 Comp., § 32A-1-201, enacted by Laws Cross references, — For definitions of "POD" and 
1975, ch. 257, § 1-201; 1983, ch. 194, § 1; 1989, ch. 252, "TOD", see 45-6-305 NMSA 1978. 
2; repealed and reenacted by Laws 1993, ch. 174, § 4; For other definitions, see 45-2A-2, 45-4-101, 45-6-201, 
1995, ch. 210, § 2; 2009, ch. 159, § 20; 2011, ch. 124, § 5. 45-6-301 and 45-7-502 NMSA 1978 

Repeals and reenactments. — Laws 1993, ch. 174, The 2011 amendment, effective January 1, 2012, 
§ 4 repealed former 45-1-201 NMSA 1978, as enacted by added definitions for "authenticated", "conservator", "elec- 
Laws 1975, ch. 257, § 1-201, and enacted a new section, tronic", "emancipated minor", "record" and "sign"; included 
effective July 1, 1993. the transfer on death deed to the definition of "governing 
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instrument"; added a limited, emergency and temporary, 


guardian to the definition of "guardian"; required that a mi- 
nor be an unemancipated individual; added limited liability 
companies to the definition of "organization"; and included 
Indian governmental entities to the definition of "state", 

The 2009 amendment, effective June 19, 2009, 
changed "ward" to "protected person"; and deleted Para- 
graph (52) of Subsection A, which defined "ward", 

The 1995 amendment, effective July 1, 1995, deleted 
"except for the purpose of Chapter 45, Article 6, Part 3 
NMSA 1978" following "survive" in Subsection A(47). 


ANNOTATIONS 


A wrongful death claim falls within the literal defini- 
tion of "claim" under the Uniform Probate Code, 45-1-201 
NMSA 1978 et seq. Garcia v. Underwriters at Lloyd's Lon- 
don, 2007-NMCA-042, 141 N.M. 421, 156 P.3d 712, aff'd, 
2008-NMSC-018, 143 N.M. 732, 182 P.3d 113. 

"Devise" and "devisees." — Nothing in the definitions 
of "devise" or "devisee" suggests that the beneficiaries of 
a trust are also "devisees" of the trust assets, rather in 
the case of a devise to an existing trust or trustee or toa 
trustee or trust described by. will, the trust or trustee is the 
devisee and the beneficiaries are not devisees; and these 
definitions set forth in 45-1-201 NMSA ‘1978 are for use 
throughout the Uniform Probate Code, which includes 45- 
2-301 NMSA 1978. Bell v, Estate of Bell, 2008-NMCA-045, 
143 N.M. 716, 181 P.3d 708, cert. quashed 145 N.M. 532. 

Meaning of "heirs of the body". — The term "heirs 
of the body" means issue of the body, offspring, progeny, 
natural children, physically born and begotten by the per- 
son named as parent. The expression "heirs of the body" 
is a restrictive term, as compared with the term "heirs" 
generally, or with the term "child-or children," and when 
used in such instruments it must be construed to mean 
and include only children actually begotten and born 
of the parents in question. Delaney v. First Nat'l Bank, 
1963-NMSC-160, 73 N.M. 192,386 P.2d 711 (decided un- 
der former law). 

"Issue." — An adopted child who was not entitled to 
share in the testator's estate, but who would have been 
entitled to share in the estate if the testator had died. in- 
testate, was the "issue" of the testator under the Uniform 
Probate Code. In re Estate of Coleman, 1986-NMCA-030, 
104 N.M.192; 718 P.2d 702. \ 

Status of adopted children in construction of 
wills. —- Wills must be construed in harmony with 
the public policy of placing an adopted child on a level 
with natural children. Delaney v.«First Nat'l Bank, 
1963-NMSC-160,.73 N.M. 192, 386 P.2d 711 (decided un- 
der former law). 

"Children" does not include grandchildren. — The 
term "children,'as used in a testamentary disposition, does 
not include the term "grandchildren" unless an intention 
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to give it the extended meaning appears clearly in the will 
or by necessary implication, Portales Nat'l Bank v. Bellin, 
1982-NMCA-092, 98 N.M. 118, 645 P.2d 986. 

Predeceased child is not an "heir" within the mean- 
ing of the New Mexico Uniform Probate Code. In re Estate 
of Hilton, 1982-NMCA-104, 98 N.M. 420, 649 P.2d 488. | 

Guardian in name, conservator in fact. — Although 
defendant technically was named "guardian" of her moth- 
er's estate after the latter's adjudicated incompetence, de- 
fendant's selling of property, filing of tax returns, collecting 
of royalties and actual income, and entering into mineral 
and grazing leases, established her as conservator of the 
estate within the meaning of 45-1-201 NMSA 1978, and 
it followed that this section applied to entitle petitioners 


‘to the net price of the contested property. In re Estate of 


Gardner, 1992-NMCA-122, 114 N.M. 793, 845 P.2d 1247. 

"Interested person" is owner of right under Rule 
1-017 NMRA, — If one has a property right in the estate 
of a decedent, he is an “interested person" under Subsec- 
tion A(19) of this section, and if he qualifies as such, he 
also would constitute an owner of a right being enforced 
under the first, prong of Rule 1-017 NMRA. Rienhardt v, 
Kelly, 1996-NMCA-050, 121 N.M. 694,917 P.2d 963. ~~ 

Revocation of will. — A written instrument stating 
that it was the maker's intent to revoke his prior will 
was not a will because it was not testamentary in na- 
ture as required by 45-1-201 NMSA 1978 since a testa- 
mentary instrument is one that operates only upon and 
by reason of the death of the maker. Sanchez v. Martinez, 
1999-NMCA-093, 127 N.M, 650, 985 P.2d 1230. 

Will generally. — A will is an ambulatory document 
which takes effect and passes the property of a person at 
his death (45-1-201 NMSA 1978). In re Estate of Martinez, 


-1983-NMCA-050, 99 N.M. 809, 664 P.2d 1007. 


Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N:M.L. Rev. 25 
(1975). 

For survey, "Article VII of the New Probate Code: In 
Pursuit of Uniform Trust Administration," see 6 N.M.L. 
Rev. 213 (1976). 

Am, Jur. 2d, A.L.R. and C.J.S. Stowe — 39 Am. 
Jur, 2d Guardian and Ward § 11; 79 Am. Jur. 2d Wills 
§§ 23, 27, 28, 38, 39, 125, 178 to 182, 191, 841, 842; 80 Am. 
Jur. 2d Wills §§ 882, 900; 1098 to 1121, 1164, 1192, 1195, 
1216 to 1221, 1515, 1536, 1667, 1755. 

Electronic tape recording as will, 42 A.L.R. 4th 1765 2 
' What passes under term "personal property" in will, 31 
A.L.R.5th 499. 

Adopted child as within class named indeed or inter 
vivos trust instrument, 37 A.L.R.5th 237. 

94 C.J.S. Wills §§ 20, 117, 184, 148; 95 C.J.S. Wills 
§§ 315, 317, 822, 323, 359, 371, 423, 425, 434, 516, 550, 
578, 613, 643 to 691; 96 C.J.S. Wills §§ 692 to 718, 748, 
788, 1004 to 1061, 1082, 1088, 1129, 


PART 3 
SCOPE, JURISDICTION AND COURTS 


45-1-301. Application. 


A. Except as otherwise provided in the Uniform Probate Code, the code applies to: 


(1) the affairs and estates of decedents, missing BPRS and Pigbeehe’ PeEEORS domiciled 


in New Mexico; 


(2) the property of nonresidents located in New Mexico or property coming ‘ito the control 
of a fiduciary who is subject to the laws of New Mexico; 


(3) 


incapacitated persons, minors and protected persons in New Mexico; 
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(4) survivorship and related accounts and similar property interests in New Mexico; 
(5) the disclaimer of property interests by persons in, New Mexico; 
(6) certain kinds of governing instruments that are governed by the laws of New Mexico: 
and 
(7) the apportionment of taxes on estates subject to tax by New Mexico. 

B, The Uniform Probate Code does not create, enlarge, modify or diminish parental rights or du- 
ties pursuant to the New Mexico Uniform Parentage Act [40-11A-101 through 40-11A-903 NMSA 
1978], the Adoption Act [Chapter 32A, Article 5 NMSA 1978]; the Children's Code [Chapter 32A 
NMSA 1978] or other law of New Mexico. The definition or use of terms in the Uniform Probate Code 
shall not be used to interpret, by analogy or otherwise, the same or other terms in the New Mexico 
Uniform Parentage Act, the SPRY Act, the Children's Code or other law of New Mexico. 


History: 19538 County: - § 82A-1-301, enacted by Laws Where there was both an intervivos transfer of all the 
1975, ch. 257, § 1-301; 2011, ch. 124, § 6. property of a decedent's estate prior to the decedent's death 
The 2011 amendment, effective January 1, 2012, pro- and a claim of improper influence in the revision of the de- 
vided that the Uniform Probate Code applies to disclaim- cedent's will by the execution of a codicil, an attack on the 
ers of property interests, governing instruments that are codicil in a probate proceeding would not be an adequate 
governed by the laws of New Mexico, and the apportion- remedy because the estate was devoid of assets. Plaintiff 
ment of taxes on estates; added Subsection B to provide was not required to proceed in probate, but could proceed 
that the code does not create or alter parental rights or in a civil tort action of intentional interference with inheri- 
duties under other New Mexico laws and provided that the tance to attack the validity of the codicil. Peralta v. Peralta, 
definitions of terms in the Uniform Probate Code cannot be 2006-NMCA-083, 189 N.M, 231, 131 P.3d 81. 
used to define the same terms in other New Mexico laws. Am, Jur. 2d, A.L.R. and C.J.S. references, — 31 Am. 
Jur, 2d Absentees §§ 1; 3; 1 Banks § 376; 10 Am. Jur, 2d 
ANNOTATIONS Executors and Administrators §§ 30, 32, 38 to 43; 39 Am. 
Tort of interference with inheritance is an excep- Jur. 2d Guardian and Ward § 26; 41 Am. Jur. 2d Incompe- 
tion to the requirement that probate is the only forum for tent Persons § 9; 76 Am. Jur. 2d Trusts §§ 326 to 328; 79 
attacking the validity of a testamentary instrument and Am, Jur. 2d Wills §§ 852 to 858. 
exists in a situation where the estate has been depleted 1 CJS. Absentees §§ 3, 4; 33 C.J.S. Executors and Ad- 
so that there is no remedy in probate. Peralta v. Peralta, ministrators § 2; 39 C.J.S, Guardian and Ward § 4; 57 
2006-NMCA-033, 139 N.M. 231, 131 P.3d 81. C.J.S. Mental Health § 165 et seq.; 90 C.J.S. Trusts §§ 218, 


386; 95 C.J.S, Wills §§ 351 to 354, 587. 


45-1-302. Subject matter jurisdiction of district and probate courts. 


A. The district court has exclusive original jurisdiction over all subject matter relating to: 

(1) formal proceedings with respect to the estates of decedents, including determinations 
of testacy, appointment of personal representatives, constructions of wills, administration and ex- 
penditure of funds of estates, determination of heirs and successors of decedents and distribution 
and closing of estates; 

(2) estates of missing and prbtacted persons; 

(3) protection of incapacitated. persons and minors; 

(4) survivorship and related accounts and similar property interests; 

(5) disclaimer of interests in property; 

(6) apportionment of taxes on estates; and 

(7). governing instruments except wills. 

B. The district court in formal proceedings shall have jurisdiction to determine title to and 
value of real or personal property as between the estate and any interested person, including 
strangers to the estate claiming adversely thereto. The district court has full power to make or- 
ders, judgments and decrees and to take all other action necessary and BEODRE to administer jus- 
tice in matters that come before it. : 

C. The probate court andthe district court have original jurisdiction over iviforaial proceedings 
for probate of a will or appointment of a personal representative. 


History: 1953 Comp., § $2A-1-302, enacted by Laws The 2011 amendment, effective January '1, 2012, con- 


1975, ch. 257, § 1-302; 1978, ch. 159, § 2; 2011, ch. 124, § 7. ferred jurisdiction on the district court over survivorship 
Cross references. — For jurisdiction and powers of accounts and similar‘property interests, disclaimers of in- 

probate courts, see N.M. Const., art. VI, § 23, 9 terests in property and | poventn as instruments other than 
For commencement of formal bastacy. proceedings; see wills. 


45-3-401 NMSA 1978, 
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ANNOTATIONS 


Regulation of jurisdiction by legislature. — The 
legislature may regulate the jurisdiction of probate and 
district courts, with reference to the administration of 
estates. First Nat'l Bank v. Dunbar, 1924- NMSC- 068, 32 
N.M, 419, 258 P. 817. 

Nature of proceedings. — Once a district court has 
jurisdiction, it can shift back and forth between formal 
and informal probate proceedings. In re Estate of Dun- 
can, 2002-NMCA-069, 182 N.M. 426, 50 P.3d 175, rev'd on 


UNIFORM PROBATE CODE 


other grounds sub nom., Estate of Duncan v. Kinsolving, . 


20038-NMSC-018, 133 N.M. 821, 70 P.3d 1260.. 

General civil jurisdiction in formal probate proceed- 
ings. — District courts sitting in probate possess general 
civil jurisdiction in formal probate proceedings; therefore, a 
trial court had jurisdiction to liquidate a business pursuant 
to either 45-3-911 or 53-16-16 NMSA 1978. Harrington v. 
Bannigan, 2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070, 

The Unclaimed Property Act's administrative 
process is exclusive and mandatory, and therefore 
the district court is without jurisdiction to decide 
claims for unclaimed property. — Where petitioner 
was appointed the personal representative of his deceased 
grandfather's estate, and where the probate court, at peti- 
tioner's request, issued an order directing the New Mexico 
taxation and revenue department (department) to release 
$70,000 of unclaimed property that belonged to decedent, 
and where the probate court transferred the case to the 
district court when the department refused to release the 
property, the district court's order directing the department 
to comply with the probate court and release the unclaimed 
property to petitioner was invalid, because the administra- 
tive claim filing provisions of the Unclaimed Property Act, 
7-8A-1 to 7-8A-31 NMSA 1978, are exclusive and manda- 
tory, and therefore the district court did not have jurisdic- 
tion to determine that the property was estate property or 
to enforce the probate court's order as the probate court 
had no authority to order the department to release the 
unclaimed property to petitioner, In re Estate of McHlveny, 
2017-NMSC-024, rev'g 2015-NMCA-080, 355 P.3d 75. 

Jurisdiction of district courts in formal probate 
proceedings. — The legislature intended to confer upon 
district courts general civil jurisdiction in formal probate 
proceedings; therefore, a district court had jurisdiction 
to order the taxation and revenue department to release 
unclaimed property of decedent to petitioner, as personal 
representative of decedent's estate, notwithstanding the 
procedures set forth in 7-8A-15 NMSA 1978 of the Uni- 
form Unclaimed Property Act for acquiring unclaimed 
property. In re Estate of McHlveny, 2015-NMCA-080, cert. 
granted, 2015-NMCERT-007. 

Declaratory judgment jurisdiction. — Since juris- 
diction for the construction of wills has been lodged in 
New Mexico courts of general jurisdiction, a declaratory 
action construing the terms of a will as a civil suit or con- 
troversy is within that court's jurisdiction. Cosby v. Shack- 
elford, 408 F.2d 1144 (10th Cir.1969). 

Bankruptcy court jurisdiction, — The bankruptcy 
court lacked jurisdiction to declare debtor as the personal 
representative, impose fiduciary duties upon her, seek a 
determination of what property was in the probate estate, 
assess penalties.against her for any damages resulting 
from the alleged breaches of fiduciary duty, and to receive 
payment as if a probate had been filed, since these are 
matters within the exclusive jurisdiction of the district 
courts under 45-1-302 NMSA 1978. Morrison Supply Co. 
uv. Dalton, 415 B.R. 838 (2009), 

District court had jurisdiction to void incapaci- 
tated person's estate plan. — Where the district court 
appointed a guardian and conservator to protect the per- 
son and assets of the incapacitated person who was suf- 
fering from Alzheimer's disease; after the conservator was 
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appointed and without notifying the district court, the 
conservator, or the guardian ad litem, the spouse of the 
incapacitated person and the spouse's attorney met with 
the incapacitated person; during the meeting, the incapaci- 
tated person executed a new estate plan giving the spouse 
control of the incapacitated person's estate; and the con- 
servator tried to stop the meeting and the execution of the 
new estate plan, the district court had general civil juris- 
diction over the conservatorship and jurisdiction to void 
the new estate plan prior to the death of the incapacitated 
person. Clinesmith v. Temmerman, 2013-NMCA-024, 298 
P.3d 458, cert. denied, 20138-NMCERT-001. 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M.L. Rev. 218 (1976). 

For article, "Habeas Corpus in New Mexico," see 11 


'N.M.L. Rev. 291 (1981). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 ‘Ath 
Jur. 2d Courts § 14 et seq.; 46 Am. Jur. 2d Judgments § 50. 

Power to punish for contempt, 8 A.L.R. 1551, 54 A.L.R. 
322, 73 A.L.R. 1187. 

Power of probate court to require attorney to return to 
estate or trust overpayment on account of fees or services, 
70 A.L.R. 478. 

Situs of corporate stock for purposes of tidak jurisdic- 
tion and administration, 72 A.L.R. 179. 

Election as to taking under will, jurisdiction to grant 
relief from, 81 A.L.R. 760, 71 A.L.R.2d 942. 

Jurisdiction of probate court to determine title to prop- 
erty which personal representative claims in his own 
right, 90 A.L.R. 134. 

Power to accept resignation of executors and adminis- 
trators, 91 A.L.R. 713, 

Mandamus to compel approval of bond, 92 A.L.R. 1211. 

Statute as source of jurisdiction and power of probate 
court, 104 A.L.R. 348. 

Jurisdiction in proceeding for probate of will to adjudicate 
as to other will not offered for probate, 119 A.L.R. 1099. 

Restoration to competency, jurisdiction of court after 
adjudication of, as regards claims against former incom- 
petent, 128 A.L.R, 1386. 

Probate of will and proceedings subsequent thereto as 
affecting right to probate later codicil of will, and rights 
and remedies of parties thereunder, 157 A.L, R, 1351. 

Probate of joint, mutual and reciprocal wills, 169 A.L.R. 81. 

Relative rights to real property as between purchasers 
from or through decedent's heirs and devisees under will 


_ subsequently sought to be established, 22 A.L.R.2d 1107, 


Estoppel to contest will or attack its validity, 28 
A.L.R.2d 116, 78 A.L.R.4th 90. ° 

Availability of replevin or similar possessory action to 
one not claim as heir, legatee, or creditor of decedent's es- 
tate, against personal representative, 42 A.L.R.2d 418. 

Power and responsibility of executor or administrator 
as to compromise or settlement of action or cause of action 
for death, 72.A.L.R.2d 285. |, 

Statute limiting time for probate of will as applicable 
to will probated in another jurisdiction, 87 A.L.R.2d 721. 

What circumstances excuse failure to submit will for 
probate within time limit set by statute, 17 A.L.R.3d 1361, 

Probate in state where assets are found, of will of non- 
resident which has not been admitted to probate i in state 
of domicile, 20 A.L.R.3d 1033. 

Adopted child as subject to protection of statute regard- 
ing rights of children pretermitted by will, or statute pre- 
venting disinheritance of child, 43 A.L.R.4th 947. 

‘Modern status of jurisdiction of federal courts, under 28 
USCS § 1332(a), of diversity actions affecting probate or 
other matters concerning administration of decedents' es- 
tates, 61 A.L.R. Fed. 536. .— 

21 C.J.S. Courts §§ 18 to 35; 43 C.J.S, Infants § 124; 90 
CJS. Trusts §§ 217, 454, 472; 95 C.J.S. Wills § 351; 96 
C.J.S. Wills §§ 1074 to 1077. 
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45-1-302.1. Concurrent jurisdiction. 


The district courts have concurrent jurisdiction with the probate courts in each county within 
their respective judicial district as to all matters concerning informal probate. 


History: 1953 Comp., § 32A-1-302.1, enacted by ANNOTATIONS 


Laws 1977, ch. 121, § 2. 
Cross references, — For jurisdiction and powers of Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 


district courts, see N.M. Const., art. VI, § 13. Jur. 2d Courts § 71, 

For jurisdiction and powers of probate court, see N.M. 30A C.J.S. Equity § 60. 
Const., art. VI, § 23. 

For probate courts, see 34-7-1 NMSA 1978. 


45-1-303. Venue; multiple proceedings; transfer. 


A. Subject to the provisions of Sections 45-1-302 and 45-3-201 NMSA 1978 and Chapter 45, Ar- 
ticle 5 NMSA 1978 and the Uniform Adult Guardianship and Protective Proceedings Jurisdiction 
Act [Chapter 45, Article 54 NMSA 1978], if a proceeding under the Uniform Probate Code could be 
maintained in more than one place in New Mexico, the court in which the proceeding is first com- 
menced has the exclusive right to proceed. 

B. Ifproceedings concerning the same estate, protected person or trust are commenced in more 
than one court of New Mexico, the court having jurisdiction in which the proceeding was first com- 
menced shall continue to hear the matter and the other courts shall hold the matter in abeyance 
until the question of venue is decided. If the ruling court determines that venue is properly in an- 
other court having jurisdiction, it shall transfer the proceeding to the other court. 

C. Ifa court finds that in the interest of justice a proceeding or a file should be located in 
another court.of New Mexico having jurisdiction, the court making the finding may transfer the 
proceeding or file to the other court: 


History: 1953 Comp., § 832A-1-303, enacted by Laws Law reviews. — For survey, "Article VII of the New 


1975, ch. 257, § 1-803; 2009, ch. 159, § 21; 2011, ch. 124, Probate Code: In Pursuit of Uniform Trust Administra- 
§ 8. tion," see 6 N.M.L. Rev. 213 (1976). 

The 2011 amendment, effective January 1, 2012, For annual survey of New Mexico law relating to gul 
made the venue of proceedings under the code subject procedure, see 13 N.M.L. Rev. 251 (1983), 
to Section 45-1-302 NMSA 1978, Chapter 45, Article 5 For annual survey of New Mexico law relating to es- 
NMSA 1978, and the Uniform Adult Guardianship and tates and trusts, see 13 N.M.L. Rev. 395 (1983). 
Protective Proceedings Jurisdiction Act, Am. Jur. 2d, A.L.R. and C.J.S. “a TE — 77 Am. 

The 2009 amendment, effective June 19, 2009, in Sub- Jur, 2d Venue 88 25, 66, 75. 
section B, after "protected person", deleted "ward", 92 C.J.S. Venue § 5. 

| ANNOTATIONS 


Transfer of proceeding to another court within 
trial court's discretion. In re Estate of Ruther, 
1981-NMCA-078, 96 N.M. 462, 631 P.2d 18380. 


45-1-304. Civil practice. 


Unless specifically provided to the contrary in the [Uniform] Probate Code, or unless incon- 
sistent with its provisions, the Rules of Civil Procedure govern formal and informal proceedings 
under the code. 


History: 1953 Comp., § 32A-1-304, enacted by Laws . ANN OTATIONS 
1975, ch. 257, § 1-304; 1978, ch. 159, § 3. 
i wisi i ] Pde) 
mae a RCRAORS | h ove Wes ie oe bahar Probate Code: In Pursuit of Uniform Trust Administra- 
Cross references. — For Rules of Civil Procedure in tion," see 6 N.M.L. Rev. 213 (1976). 
the District Courts, see 1-001 NMRA. Am, Jur. 2d, A.L.R. and C.J. S. peter ances. — 80 Am. 
} dur, 2d Wills § 1024. 
95 C.J.S. Wills § 422, 


Law reviews. — For survey, "Article VII of the New 
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45-1-305 UNIFORM PROBATE CODE 45-1-307 


45-1-305. Records and certified copies." 


A. The clerk of the district court and the clerk of the probate court shall each keep a record 
for each decedent, protected person or trust involved in'any document that may be filed with the 
clerk's respective court under the Uniform Probate Code, including petitions and applications, de- 
mands for notices or bonds ‘and orders by the respective court, and responses relating thereto, and 
shall establish and maintain a system for.indexing, filing or recording that is sufficient to enable 
users of the records to obtain adequate information. Upon payment of the fees required by law, the 
clerk shall issue certified copies of any probated wills, letters issued to personal representatives 
or any other record or paper filed or recorded. Certificates relating to probated wills shall indicate 
whether the decedent was domiciled in New Mexico and whether the probate was formal or infor- 
mal. Such certificates shall also indicate the names and addresses of any known heirs. Certificates 
relating to letters shall show the date of appointment. 

B. If convenient or desirable for any reason, the presiding district judge for each judicial ait 
trict shall have the power, at the judge's discretion, to order that the records of informal probate 
proceedings of a particular county be kept under the supervision of the probate court or clerk of 
the probate court of that county for such period of time as the district judge may determine. 


History: 1953 Comp., § 32A-1-305, enacted by Laws ANNOTATIONS 
1975, ch, 257, § 1-305; 1983, ch. 194, § 2; 2009, ch. 159, § 22, 
The 2009 amendarent, affective Tens 19, 2009, in Sub- Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 


section A, after "each decedent" deleted "ward". ; Ha a senehadiee § 33. 


45-1-306. Jury trial. 


If demanded, in the manner provided by the Rules of Civil Procedure, a party is entitled to a 
trial by jury in a formal testacy proceeding and in any proceeding in which any controverted ques- 
tion of fact arises as to which any party has a constitutional right to trial by jury. 


History: 1953 Comp., § 32A-1-306, enacted by Laws is a reasonable amount of time prior to the date set for 


1975, ch. 257, § 1-306. hearing and the district court does not find that the jury 

Cross references, — For Rules of Civil Procedure in demand was filed solely for purposes of delay or other im- 
the District Courts, see 1-001 NMRA, proper purpose. Morlock v. Lozoya, 2001-NMCA-030, 130 
*-For demand for jury trial, see 1-038 NMRA.’ N.M: 258, 28 P.3d 933. 


Untimely jury demand. —A party in a formal testacy 


ANNOTATIONS proceeding has a right to a jury trial and the'court has the 
Will contest generally. — One is entitled to demand discretion to allow a jury trial if the jury demand is not 
a jury trial as of right when contesting a will. In re Will of timely. In re Will of Ferrill, 1981-NMCA-074, 97 N.M. 383, 
Ferrill, 1981-NMCA-074, 97 N.M. 383, 640 P.2d 489. 640 P.2d 489, cert. quashed, 89 N.M. 51, 644 P.2d 1040 
Jury trial demand subsequent to start of informal (1982). : - 
proceedings. — Before the informal testacy proceeding _ Waiver. of twelve member jury. — The right to a 
could continue with administration, the validity of dece- Jury of twelve members is waived if a jury demand is not 
dent's will had to be determined, which required a hear- timely filed. In re Will of Ferrill, 1981-NMCA-074, 97 N.M. 
ing before a trier of the fact, and the party who petitioned 883, 640 P.2d 489, cert. quashed, 89 N.M. 51, 644 P.2d 
for formal probate of the will was entitled to the jury trial 1040 (1982). 
he demanded. In re Estate of Ruther, 1981-NMCA-078, 96 Law reviews. — For annual survey of New Mexico 
N.M. 462, 631 P.2d 1330. law relating to estates and trusts, see 13 N.M.L. Rev, 395 
Ambiguity in will. — Since there was no ambiguity (1988). . ; ait : 
in joint will executed by decedent and his wife, contes- "For note, "Undue Influence in Wills - Evidence - Testa- 
tants were not entitled to a jury trial; Naranjo v. Armijo, _ tors' Position Changes After In re Will of Ferrill," see 13 
2001-NMSC-027, 130 N.M. 714, 31 P.3d 372. N.M.L. Rev. 753 (1983). 
Timeliness of jury demand. — In a probate proceed- Am. Jur. 2d, A.L.R. and C.J.8. references. — 80 Am. 
ing, the jury demand may be filed not later than ten days Jur. 2d Wills § 1026. 
after service of the SSE uD Rer RS that such date 50 C.J.S. Juries §§ 13, 56. 


45-1-307. ‘Probate ares powers. | 


i 


If for any reason the probate judge is’ laniable to act, the acts and orders which the [Uniform] Pro- 
bate Code specifies as performable by the probate court may be performed either by a judge of the 
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45-1-308 UNIFORM PROBATE CODE 45-1-310 


district court or by a person designated by the district court by a written order filed and recorded 
in the office of the clerk of the district court. 


History: 1953 Comp., § 32A-1-307, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 1-307. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 20 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Courts § 14; 79 Am. Jur. 2d Wills §§ 850 to 859. 
Cross references. — For probate courts, see 34-7-1 16 C.J.S. Constitutional Law § 182. 
NMSA 1978. 


For probate court forms, see 4B-001 NMRA et seq. ’: 


45-1-308. Appeals from district court. 


Appellate review, including the right to appellate review, interlocutory appeal, provisions as to 
time, manner, notice, appeal bond, stays, scope of review, record on appeal, briefs, arguments and 
power of the appellate court, is governed by the rules applicable to civil appeals to the court of ap- 
peals from the district court. 


History: 1953 Comp., § 32A-1-308, enacted by Laws the incapacitated person initiated by the court-appointed 
1975, ch. 257, § 1-308. guardian's request that the district court determine 
Cross references, — For the Rules of Appellate Proce- whether the guardianship continued to be necessary, and 
dure, see 12-101 NMRA. the district court's order striking the attorney's entry of. 
appearance and barring him from further contact with the 
' ANNOTATIONS incapacitated person directly and sufficiently aggrieved 
Nonparty attorney's standing to appeal a dis- the attorney such that this section affords him the right 
trict court's order striking the attorney's entry of to appeal that order, even though he did not participate as 
appearance. — Where a court-appointed guardian for a party below. Richards v. McHachern, 2020-NMCA-023, 


an incapacitated person, without the permission of the Law reviews. — For survey, "Article VII of the New 


district court or approval of the conservator for the inca- Probate Code: In Pursuit of Uniform Trust Administra- 


; : . i 6 N.M.L, Rev. 213 (1976). 
pacitated person, hired an attorney to represent the inca- tion,” see 
pacitated person, and where the district court struck the Am, Jur. 2d, A.L.R, and C.J.S, references, — 80 Am. 


attorney's entry of appearance, holding that the guardian Jur, 2d Wills § 1063. 
did not have the authority to hire an attorney for the in- Appealability of probate orders allowing or disallowing 


capacitated person, the nonparty attorney had the right to claims against estate, 84 A.L.R.4th 269, 
appeal on his own behalf because he participated in-cer- 5 C.J.S, Appeal and Error § 707 et seq, 
tain court proceedings as an attorney hired to represent 


45-1-309. Reserved. 


Compiler's notes. — Laws 1975, ch. 257, § 1-309, con- 
tained this section number, but no accompanying text. 


45-1-310. Oath or affirmation on filed documents. 


Except as otherwise specifically provided in the [Uniform] Probate Code or by rule, every docu- 
ment filed with the court under the code, including applications, petitions and demands for notice, 
shall be deemed to include an oath, affirmation or statement to the effect that its representations 
are true as far as the person executing or filing it knows or is informed, and penalties for perjury 
may follow deliberate falsification therein. 


History: 1953 Comp., § 32A-1-310, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references. — 61A 
1975, ch. 257, § 1-310. Am. Jur, 2d Pleading §§ 2, 26, 
Bracketed material, — The bracketed material was 2A C.J.S. Affidavits § 20. 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust’ Administra- 
tion," see 6 N.M.L. Rev, 213 (1976). 
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45-1-401 UNIFORM PROBATE CODE 45-1-401 


PART 4 


NOTICE, PARTIES AND REPRESENTATION IN ESTATE 
LITIGATION AND OTHER MATTERS 


45-1-401. Notice; method and time of giving. 


A. If notice of a hearing on any petition is required and except for specific notice requirements 
as otherwise provided, the petitioner shall cause notice of the time and place of hearing of any pe- 
tition to be given to any interested person or, if the interested person is oP Seana by an attorney, 
to the attorney. Notice shall be given: 

(1) by mailing a copy thereof at least fourteen days before the time set for the hearing by cer- 
tified, registered or ordinary first class mail addressed to the person being notified at the post office 
address given in the demand for notice, if any, or at the person's office or place of residence, if known; 

(2) by service of a copy thereof upon the person being notified in the manner provided by 
the rules of civil procedure for service of summons and complaint in civil actions; or 

(3) if the address or identity of any person is not known and cannot be ascertained with 
reasonable diligence, by publishing a copy thereof once a week for three consecutive weeks ina 
newspaper of general circulation in the county in which the hearing'is to be held, the last publica- 
tion of which is to be at least ten days before the time set for the hearing. 

B... The court for good cause shown may provide for a different method or time of giving notice 
for'a hearing. 

C. Proof of the giving of notice shall be made on or before the hearing and filed in the proceed: 
ing. 


History: 1953 Comp., § 32A-1-401, enacted by Laws grandfather's estate, and where the probate court, at peti- 


1975, ch. 257, § 1-401; 2016, ch. 69, § 702. tioner's request, issued an order directing the New Mexico 
Cross references. — For service of summons, see 1- taxation and revenue department (department) to release 
004 NMRA. $70,000 of unclaimed property that belonged to decedent, 
For summons, see 4-206 NMRA. and where the probate court transferred the case to the 
The 2016 amendment, effective July 1, 2016, allowed district court when the department refused to release the 
for a notice of a hearing on any petition to be given to an property, the district court's order directing the department 
interested person's attorney; in Subsection A, in the intro- to comply with the probate court and release the unclaimed 
ductory sentence, after "given to any", added "interested", property to petitioner was invalid, because the administra- 
after the first occurrence of "person", deleted "having an tive claim filing provisions of the Unclaimed Property Act, 
interest in the subject of the hearing" and added "or, if 7-8A-1 to 7-8A-31 NMSA 1978, are exclusive and manda- 
the interested person is represented by an attorney, to the tory, and therefore the district court did. not have jurisdic- 
attorney", in Paragraph (1), after "address given in", de- tion to determine that the property was estate property or 
leted "his" and added "the", after "if any, or at", deleted to enforce the probate court's order as the probate court 
"his" and added "the person's", and after the semicolon, had no authority to order the department to release the 
deleted "or", in Paragraph (3), after " a copy thereof", de- unclaimed property to petitioner. In.re Estate of McElveny, 
leted "at least", after "once a week for", deleted "two" and 2017-NMSC-024; rev'g 2015-NMCA-080, 355 P.3d 75. 
added "three", after "newspaper", deleted "published and Notice requirement need not satisfy require- 
having" and added "of", and after "hearing is to be held", ments of Rule 1-004 NMRA. — Probate proceedings are 
deleted "or, if there be no newspaper published in such in rem special proceedings. A district court.is not required 
county, then in a newspaper of general circulation in such to obtain personal jurisdiction over a custodian of prop- 
county"; and in Subsection B, after "giving notice for", de- erty by service of process pursuant to Rule 1-004 NMRA. 
leted “any hearings" and added "a hearing". All that is required is that a district court have’in rem 
jurisdiction over a decedent's estate property, and the no- 
ANNOTATIONS tice requirement pursuant to this section only entitles a 
Effect of Subsection B. — The notice requirement custodian of property with an interest in the subject of 
in 45-5-309B NMSA 1978 is subject to Subsection Band —_—‘the hearing to notice of the hearing and an opportunity to 
where an incapacitated person cannot see or read, service be heard. In re Estate of McElveny, 2015-NMCA-080, cert, 
on his attorney would suffice, particularly when the at- granted, 2015-NMCERT-007. 
torney requested the hearing, insured the party's atten- Where ‘personal ‘representative of decedent's estate 
dance and participation, and vigorously contested the pe- opened an informal probate for his deceased grandfather 
tition. In re Conservatorship & Guardianship of Pulver, pursuant to the Uniform Probate Code, and the probate 
1994-NMCA-024, 117 N.M. 329, 871 P.2d 985. court properly issued an order directing the personal. rep- 
The Unclaimed Property Act's administrative resentative to collect the estate's assets so they could be 
process is exclusive and mandatory, and therefore administered through probate, the personal. representa- 
the district court is without jurisdiction to decide tive was not required to serve process upon the taxation 
claims for unclaimed property. — Where petitioner and revenue department (department), as the custodian 
was appointed the personal representative of his deceased of decedent's property, pursuant to Rule 1-004 NMRA, be- 


cause the estate was not suing the department, nor was it 
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45-1-402 


attempting to obtain personal jurisdiction over the depart-' 


ment for the purpose of stating a claim against the depart- 
ment. The notice requirement pursuant to this section was 
satisfied when the department was provided with notice 
of the probate proceeding and a full and fair opportunity 
to be heard in the district court, In re Estate of McElveny, 
2015-NMCA-080, cert. granted, 2015-NMCERT- 007. 


45-1-402. Notice; waiver. 


UNIFORM PROBATE CODE 


45-1-403.1 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M.L, Rey, 218 (1976), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Absentees §1 et seq.;61A Am. Jur. 2d Pleading § 351. 

71 C.J,S. Pleading §§ 4, 98. 


A person, including a guardian ad litem, conservator or other fiduciary, may waive notice either 
by a writing signed by the person and filed in the proceeding or by appearance in the proceeding. 
A person for whom a guardianship or other protective order is sought or a protected person may 


not waive notice. 


History: 1953 Comp., § 32A-1-402, enacted by Laws 
1975, ch. 257, § 1-402; 1995, ch, 210, § 8; 2009, ch. 159, 
§ 23.5 

Official comments. — See Commissioners on Uniform 
State Laws official comment to 1-402 UPC. 

The 2009 amendment, effective June 19, 2009, after 
"protective order is sought", deleted "a ward". 


45-1-403. Pleadings. 


The 1995 amendment, effective July 1, 1995, added 
the second sentence. 


ANNOTATIONS 


Am.. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pleading § 396. 
71 C.J.S. Pleading §§ 507, 564. 


In formal proceedings involving trusts, or estates of decedents, minors, protected persons or 
incapacitated persons, and in judicially supervised settlements, interests to be affected shall be 
described in pleadings that give reasonable information to owners by name or class, by reference 
to the instrument creating the interests or in another appropriate manner. 


History: 1953 Comp., § 32A-1-403, enacted by Laws 
1975, ch. 257, § 1-403; 2009, ch. 159, § 24; 2011, ch. 124, 
§ 9; 2016, ch. 69, § 703, 


The 2016 amendment, effective July 1, 2016, removed 


provisions regarding when certain parties are bound by 
orders that bind others, and removed certain appoint- 
ment and notice provisions regarding representation of 


certain persons when the district court determines that. 


representation of certain interests is inadequate; in the 
catchline, after ' 'pleadings", deleted "when parties bound 
by others; notice", in the introductory sentence, after "set- 
- tlements", deleted "the following rules apply", deleted the 
subsection designation "A", and deleted Subsections B, C, 
D and E, which related to the scope of certain orders, the 
representation of minor children in formal proceedings 
or judicially supervised settlements, the notice of formal 
proceedings or! judicially supervised settlements, and the 
appointment of guardians ad litem, 

The 2011 amendment, effective January 1, 2012, 
provided that an order binding the sole holders of a 
general testamentary power of appointment binds other 
persons to the extent their interest is subject to the tes- 
tamentary power and that a minor or an incapacitated 
person is bound by an order to the extent their interests 
are represented by another party having the same inter- 
est in the proceeding and permits a parent to represent 


a minor child if no conservator or guardian has been ap- 
pointed, 

’ The 2009 amendment, effective June 19, 2009, in Sub- 
paragraph (b) of Paragraph (2) of Subsection B, after "guard- 
ian bind the", deleted "ward" and added "protected person". 


ANNOTATIONS 


Subsection B of 45-1-403 NMSA 1978 is not exclu- 
sive and does not prevent others from being bound. Jn re 
Protective Proceeding for Strozzi, 1991-NMCA-057; 112 
N.M. 270, 814 P.2d 138. 

Am. Jur. 2d,’A.L.R. and C.J.S. references. — 31 
Am, Jur. 2d Executors and Administrators §§ 158 to 178; 
61A Am, Jur, 2d Pleading §§ 84, 96; 80 Am. Jur. 2d Wills 
§§ 1035 to 1062. 

Administration on estate of one as absentee as affect- 
ing one not notified whose relationship to absentee had its 
inception after his disappearance, 26 A.L.R. 965. 

Right of agent or personal representative to make elec- 
tion for legatee or devisee to take under or against will, 83 
Aj\L,R.2d 1077. 

Duty and liability of executor with respect to locating 
and noticing legatees, devisees or heirs, 10 A.L.R.3d 547. 

71 C.J.8. Pleading §§ 288, 290; 96 C.J.S. Wills §§ 1062, 
1070. 


45-1-403.1. Representation; basic effect. 


A. Notice to a person who may represent and bind another person pursuant to the provisions 
of Chapter 45 NMSA 1978 has the same.effect as if notice were given directly to the other person. 
B. The consent of a person who may represent and bind another person pursuant to the 
provisions of Chapter 45 NMSA 1978 is binding on the person represented unless the person 
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45-1-403,2 UNIFORM PROBATE CODE 45-1-403.4 


represented objects to the representation before the consent would otherwise have become ef- 
fective. 

C. Except.as otherwise provided in Sections 46A-4-411 and 46A-6-602 NMSA 1978, a person 
who, pursuant to the provisions of Chapter 45 NMSA 1978, may represent a settlor who lacks ca- 
pacity, may receive notice and give a binding consent on the settlor's behalf. 

D. Asettlor shall not represent or bind a beneficiary pursuant to the provisions of Chapter 45 
NMSA 1978 with respect to the termination or modification of a trust under Subsection A of Sec- 
tion 46A-4-411 NMSA 1978. 


History: 1978 Comp., § 45-1-403.1, enacted by Laws Effective dates. — Laws 2016, ch. 69, § 727A made 
2016, ch. 69, § 704. : Laws 2016, ch. 69, §§'701 through 723 effective July 1, 2016. 


45-1-403.2. Representation by holder of general testamentary 
power of appointment. 


To the extent there is no conflict of interest between the holder of a general testamentary power 
of appointment and the persons represented with respect to the particular question or dispute, 
the holder may represent and bind persons whose interests, as permissible appointees, takers in 
default or otherwise, are subject to the power. 


History: 1978 Comp., § 45-1-403.2, enacted by Laws Effective dates. — Laws 2016, ch. 69, § 727A made 
2016, ch. 69, § 705. Laws 2016, ch. 69, §§ 701 through 723 effective.July 1, 
2016. 


45-1-403.3. Representation by fiduciaries and parents. 


To the extent there is no conflict of interest between the representative and the person repre- 
sented or among those being represented with respect to a particular question or dispute: 

A. aconservator may represent and bind the estate that the conservator controls; 

B. a guardian may represent and bind the protected person if a conservator of the proented 
person's estate has not been appointed; 

C. an agent having authority to act with respect to the bavereineR question or dispute may rep- 
resent and bind the principal; 

D. a trustee may represent and bind the beneficiaries of the trust; 

‘KE. apersonal representative of a decedent's estate may represent and bind persons interested 

in the estate; and 

F. a parent may represent and bind the parent's minor or unborn child if a conservator or 
guardian for the child has not been appointed. 


History: 1978 Comp., § 45-1-403.3, enacted by Laws Effective dates. — Laws 2016, ch. 69, § 727A made 


2016, ch..69, § 706. Laws 2016, ch. 69, §§ 701 through 723 effective July 1, 
2016. 


45-1-403.4. Representation by person having substantially identical 
interest. 


Unless otherwise represented, a minor, incapacitated or unborn ‘person, or a person whose iden- 
tity or location is unknown and not reasonably ascertainable, may be represented by and bound 
by another having a substantially identical interest with respect to the particular question or 
dispute, but only to the extent that there is no conflict of interest: between the representative and 
the person represented. 


History: 1978 Comp., § 45-1-403.4, enacted by Laws Effective dates. — Laws 2016, ch. 69, § 727A made 


2016, ch. 69, § 707. _ Laws 2016, ch. 69, 88 701 through 723 effective July 1, 
2016. 
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45-1-403.5 INTESTATE SUCCESSION AND WILLS 45-1-404 


45-1-403.5. Appointment of representative. 


A. Ifthe court determines that an interest is not represented under Chapter 45 NMSA 1978, or 
that the otherwise available representation might be inadequate, the court may appoint a repre- 
sentative to receive notice, give consent and otherwise represent, bind and act on behalf of a minor, 
incapacitated or unborn person, or a person whose identity or location is unknown. A representa- 
tive may be appointed to represent several persons or interests. 

B. A representative may act on behalf of the person represented with respect to any matter 
arising under the Uniform Probate Code, whether or not a judicial proceeding concerning the es- 
tate is pending. 

C. In making decisions, a representative may consider the general benefit accruing to the liv- 
ing members of the person's family. 


History: 1978 Comp., § 45-1-403.5, enacted by Laws Effective dates. — Laws 2016, ch. 69, § 727A made 
2016, ch. 69, § 708. Laws 2016, ch. 69, §§ 701 through 723 effective July 1, 
2016. 


45-1-404, Real property outside county of administration; notice 
required; contents; effect. 


A. If real property is included in an estate and is situate in a county other than the county 
wherein the estate is being administered, the personal representative shall, or any other inter- 
ested person may, record with the county clerk of the other county a notice of administration set- 
ting forth; 

(1) the name of the decedent; 

(2) the title and docket number of the administration proceedings; 
(3) a description of the type of administration; 

(4) the court wherein instituted; 

(5) the name, address and.title of the personal representative; and 
(6) acomplete description of the real property situate in such county. 

'B. The recorded notice shall constitute full and complete notice of all proceedings had, and 
to be had, in the administration proceedings, and it shall not be necessary to file or record in the 
county where the real property is located any other instruments or records relating to the admin- 
istration of the estate. 


History: 1953 Comp., § 32A-1-404, enacted by Laws Duty and liability of executor with respect to locating 
1975, ch. 257, § 1-404. and noticing legatees, devisees or heirs, 10 A.L.R.3d 547. 
1C.WJ.S. Pleadi 32; 95.C.J.S. Will 370, 464. 
ANNOTATIONS eading:# ile. 38 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur. 2d Notice § 24;61A Am. Jur. 2d Pleading §§ 20, 21, 68. 


ARTICLE 2 


Intestate Succession and Wills 


Sec. Sec. 
_ Part 1. INTESTATE SUCCESSION 45-2-110. Debts to decedent. 
45-2-111. Alienage. 

45-2-101. Intestate estate. 45-2-112. Dower and curtesy abolished. 
45-2-102. Share of the spouse, ty 45-2-113. Individuals related to decedent through two 
45-2-103. Share of heirs other than surviving spouse. Gnas 
45-2-104. Requirement of survival by one hundred 45-2-114, Parent barred from inheriting in certain cir- 

twenty hours; individual in gestation. ametances, 
45-2-105. Notaker, 45-2-115. Definitions. 
45-2-106. Representation. ar 45-2-116, Effect of parent-child relationship. 
45-2-107. Kindred of half blood. 45-2-117. No distinction based on marital status. 
45-2-108. Repealed. 45-2-118, Adoptee and adoptee's adoptive parent or 
45-2-109. Advancements. ~ ! parents. 
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Sec. 
45-2-119. 
45-2-120. 


Adoptee and adoptee's genetic parents, 

Child conceived by assisted reproduction other 
than child born to gestational carrier. 

Child born to gestational carrier. 

Equitable adoption. 


Part 2, RESERVED 
45-2-201 to 45-2-207. Reserved. 


Part 3. SPOUSE AND CHILDREN UNPROVIDED 
FOR IN WILLS 


45-2-301. Entitlement of spouse; premarital will. 
45-2-302. Omitted children. ; 


Part 4. EXEMPT PROPERTY AND ALLOWANCES 


45-2-401. 
45-2-402. 
45-2-403. 
45-2-404. 
45-2-405. 
45-2-406. 
45-2-407, 


45-2-121. 
45-2-122. 


Applicable law. 

Family allowance. 

Personal property allowance. 

Reserved, 

Source, determination and documentation. 
Modification of exemptions. 

Waiver of rights, 


PART 5. WILLS 


Who may make will. 

Execution; witnessed wills. 

Reserved. 

Self-proved will. 

Who may witness. 

Choice of law as to execution. 

Revocation by writing or by act, 

Revocation by change of circumstances. 

Revival of revoked will. 

Incorporation by reference. 

Testamentary additions to trust. 

Events of independent significance. 

Separate writing identifying devise of certain 
types of tangible personal property. 

Contracts concerning succession. 

Deposit of will with court in testator's lifetime, 

45-2-516. Duty of custodian of will; liability. 

45-2-517. Penalty clause for contest. 


Part 6. RULES OF CONSTRUCTION FOR WILLS 


45-2-601, 
45-2-602, 


45-2-501. 
45-2-502. 
45-2-503. 
45-2-504, 
45-2-505. 
45-2-506. 
45-2-507. 
45-2-508. 
45-2-509. 
45-2-510, 
45-2-511. 
45-2-512. 
45-2-513, 


45-2-514. 
45-2-5165, 


Scope. 

Will may pass all property and after-acquired 
property. 

Antilapse; deceased devisee; class gifts, 

Failure of testamentary provision. 

Increase in securities; accessions, 

Nonademption of specific devises; unpaid pro- 
ceeds of sale, condemnation or insurance; 
sale by conservator or agent, 

45-2-607. Nonexoneration, 

45-2-608, Exercise of power of appointment. 

45-2-609. Ademption by satisfaction, 

45-2-610 to 45-2-612, Repealed. 


Part 7, RULES OF CONSTRUCTION FOR 
GOVERNING INSTRUMENTS 


45-2-603, 
45-2-604, 
45-2-605, 
45-2-606, 


45-2-701, 
45-2-702, 


Scope. 

Requirement of survival by one hundred 
twenty hours. 

Choice of law as to meaning and effect of gov- 
erning instrument. 

Power of appointment; compliance with spe- 
cifle reference requirement. 

Class gifts construed to accord with intestate 
succession; exceptions. , 

Life insurance; retirement plan; account with 
pod designation; transfer-on-death regis- 
tration; deceased beneficiary. 


45-2-708, 
45-2-704, 
45-2-705, 
45-2-706. 


~ 45-2-708. 


.) 45-2-806. 


45-2-808. 


 45-2-903, 
|, 45-2-905. 
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45-2-803. 


Sec., e4 
45-2-707, Survivorship with respect to future interests 
under terms of trust; substitute takers. 
Class gifts to descendants, i issue or heirs of the 

body; form of distribution if none specified. 
Representation; per capita at each generation; 
per stirpes, 
Worthier-title doctrine abolished. 
Future interests in heirs and like. 


Part 8. GENERAL PROVISIONS 


Repealed. 

Effect of divorce, annulment and decree of sep- 
aration. 

Effect of homicide on intestate succession, 
wills, trusts, joint assets, life insurance 
and beneficiary designations. 

Revocation of probate and nonprobate trans- 
fers by divorce; no revocation ‘by sin 
changes of circumstances, 


45-2-709, 


45-2-710. 
45-2-711. 


45-2-801. 
45-2-802. 


45-2-804. 


Sec. 

45-2-805. Reformation to correct mistakes, 

Modification: to achieve transferor's tax objec- 
tives. 

Death of spouse; community property. 

Validity and effect of will executed by a wife 


prior to July 1, 1973, 


PART 9, UNIFORM STATUTORY RULE AGAINST 
PERPETUITIES; HONORARY 
TRUSTS; TRUSTS FOR PETS; TIME 
LIMITS ON OPTIONS IN GROSS 
AND CERTAIN OTHER INTERESTS 
IN REAL PROPERTY 


Statutory rule against perpetuities, 
Nonvested property interest or power of ap- 
pointment created. ‘ 
Reformation. 
Exclusions. 
Prospective saplication: 
Supersession. 
Repealed. 
Definitions, 
Interest in real property, . ' 
Lease to commence in the fears 
Nonvested easement. 
Possibility of reverter, right of entry, executory 
interest. 
Exclusions, ._,., 
Application. °* 


Part 10, INTERNATIONAL WILLS 


45-2-1001. Definitions. 

45-2-1002, International will; validity. 

45-2-1003, International will; requirements. 

45-2-1004, International will; other points of form. 

45-2-1005, International will; certificate. 

45-2-1006. ° International will; effect of certificate. 

45-2-1007, International will; revocation. 

45-2-1008, Source and construction. 

45-2-1009, Persons authorized to act in relation to in- 
ternational will; eligibility; recognition by 
authorizing agency. 

45-2-1010, International will; information registration, 


Part 11. PROPERTY pusher weit dr 


Short title. 

Definitions. 

Scope. 

Uniform Disclaimer of Property Interests Act 
supplemented by other law, 

Power to disclaim; general requirements; 
when irrevocable. 


45-2-807. 


45-2-901, 
45-2-902, 


45-2-904, 


45-2-906, 
45-2-907, 
45-2-908, 
45-2-909, 
45-2-910, 
45-2-911, 
45-2-912, 


45-2-913, 
45-2-914, 


45-2-1101, 
45-2-1102, 
45-2-1103. 
45-2-1104, 


45-2-1105. 
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Sec. Sec. ‘ 

45-2-1106. Disclaimer of interest in property. 45-2-1111. Disclaimer of power held in fiduciary capac- 
45-2-1107. Disclaimer of rights of survivorship in jointly ity. . 


held property. 
45-2-1108. Disclaimer of interest by trustee. 
45-2-1109. Disclaimer of power of appointment or other 
power not held in fiduciary capacity. 
45-2-1110. Disclaimer by appointee, object or taker in de- 
fault of exercise of power of appointment. 


45-2-1112. Delivery or filing. 

45-2-1113. When disclaimer barred or limited. 
45-2-1114. Tax qualified disclaimer, 

45-2-1115. Recording of disclaimer. 

45-2-1116. Application to existing relationships. 


PART 1 
INTESTATE SUCCESSION 
SUBPART 1. General Provisions 


45-2-101. Intestate estate. 


_ A. Any part of a decedent's estate not effectively disposed of by will passes by intestate succes- 
sion to the decedent's heirs as prescribed in the Uniform Probate Code, except as modified by the 
decedent's will. 

B. A decedent by will may expressly exclude or limit the right of an individual or class to suc- 
ceed to property of the decedent passing by intestate succession. If that individual or a member 
of that class survives the decedent, the share of the decedent's intestate estate to which that indi- 
vidual or class would have succeeded passes as if that individual or each member of that class had 


disclaimed his intestate share. 


History: 1953 Comp., § 32A-2-101, enacted by Laws 
1975, ch. 257, §' 2-101; repealed and reenacted by 
Laws 1993, ch. 174, § 5. 

Official comments. — See Commissioners on Uniform 
State Laws official comment to 2-101 UPC. 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 5 repealed former 45-2-101 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 2-101, and enacted a new section, 
effective July 1, 1993. 

Cross references. — For unavailable wills, see 
45-3-402B NMSA 1978. 

For late offered will, see 45-8-410, 45-3-412A NMSA 
1978. 

For final orders conclusive in formal testacy proceed- 
ings, see 45-3-410, 45-3-412 NMSA 1978. 

For partial intestacy, see 45-3-411 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur, 2d Descent and Distribution §§ 1, 59; 79 Am. Jur, 2d 
Wills § 2. 


45-2-102. Share of the spouse. 


Eligibility of illegitimate child for survivor's benefits 
under Social Security Act, pursuant to § 216(h)(2)(A) of 
act (42 USCS § 416(h)(2)(A)), where state intestacy law 
denying inheritance right, or application of that. state law 
to § 216(h)(2)(A), may violate child's right to equal protec- 
tion of laws, 116 A.L.R. Fed. 121. 

Constitutionality of statute repealing, modifying or 
changing course of descent and distribution of property, 
103 A.L.R, 223. 

Family settlement of intestate estate, 29 A.L.R.3d 174. 

Right to probate subsequently discovered will as af- 
fected by completed prior proceedings in intestate admin- 
istration, 2 A.L.R.4th 1315. 

95 C.J.S. Wills § 615. 


The intestate share of the surviving spouse is determined as follows: 


A. as to separate property: 


(1) if there is no surviving issue of the decedent, the entire intestate estate; or 
(2) if there is surviving issue of the decedent, one-fourth of the intestate estate; and 
B. as to community property, the one-half of the community property as to which the decedent 
could have exercised the power of testamentary disposition passes to the surviving spouse. 


History: 1953 Comp., § 32A-2-102, enacted by Laws 
1975, ch. 257, § 2-102. 

Compiler's notes. — This section includes within its 
scope some of the functions of former 29-1-8 to 29-1-10, 
29-1-13, 1953 Comp. 


Cross references. — For share of heirs other than sur- 
viving spouse, see 45-2-103 NMSA 1978. 
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ANNOTATIONS 


Estate's award from September 11th victim 
compensation fund of 2001, — The $250,000 non- 
economic losses award for the decedent from the Sep- 
tember 11th victim compensation fund of 2001 was the 
separate property of the decedent and where the decedent 
was intestate, the award should be distributed one-fourth 
to the decedent's surviving spouse and three-fourths to 
the children of the decedent. Marchand v, Marchand, 
2007-NMCA-138, 142 NM 795, 171 P.3d 309, aff'd in part, 
rev'd in part, 2008-NMSC-065, 145 N.M. 378, 199 P.3d 
281. 

Offsets against estate's award. — The amount of col- 
lateral benefits assigned to each beneficiary of a Septem- 
ber 11th victim compensation fund of 2001 award should 
be applied against each beneficiary's share of the: $250,000 
non-economic loss award to the decedent's estate thereby 
offsetting each beneficiary's share of the $250,000 in pro- 
portion to the collateral benefits that each beneficiary has 
received. Where the spouse of the intestate decedent re- 
ceived $1,012,321 in collateral benefits and the surviving 
child of the decedent received $17,500 in collateral bene- 
fits, the spouse was entitled to one-quarter of the $250,000 
of non-economic losses awarded to the decedent's estate 
less the collateral benefits received by the spouse, which 
eliminated the share of the spouse, and the child was enti- 
tled to three-quarters of the award less the collateral ben- 
efits received by the child, which reduced the child's share 
to $170,000. Marchand v. Marchand, 2008-NMSC-065, 
145 N.M. 878, 199 P.3d 281, rev'g in part 2007- NMCA- 138, 
142 N.M. 795, 171 P.3d 309. 

Offsets against heirs' awards. — The collateral bene- 
fits received by the spouse and children of a decedent from 
the September 11th victim compensation fund are not ap- 
plied to offset the $100,000 non-economic losses awarded 
to the spouse and each dependent of the decedent. because 
the $100,000 awards are to compensate the spouse and 
each dependent for pain and suffering and loss of consor- 
tium resulting from the death of the decedent. Marchand 
v. Marchand, 2008-NMSC-065, 145 N.M. 378, 199 P.3d 281, 
reuv'g in part 2007-NMCA-138, 142 N.M. 795, 171 P.3d 309. 

Division of estate to wife and two children, — 
Where a testator has two pretermitted children, and the 
property is his separate estate, it descends one-fourth to 
the wife and three-eighths to each of the children, but 
where it is community property, the wife has a five-eighths 
interest and each of the children takes three-sixteenths, 
Dunham v. Stitzberg, 1948-NMSC-037, 53 N.M. 81, 201 
P.2d 1000, overruled on other grounds by Conley v, Quinn, 
1954-NMSC-112, 58 N.M. 771, 276 P.2d 906. 

Share of omitted spouse. — Where decedent's will 
omitted his spouse and his only child, who was an adopted 
son, and disposed of the entire estate to a third person, the 
surviving spouse was entitled to a one-fourth interest. Jn 
re Estate of Coleman v. Offutt, 1986-NMCA-030, 104 N.M. 
192, 718 P.2d 702. 

Inheritance of widow despite separation contract 
waiving and releasing rights. — A widow can take 
property of her intestate husband notwithstanding a con- 
tract of separation whereby the wife waives rights to sup- 
port, maintenance and alimony, and released right, title 


and interest to all property now owned or hereafter ac-. 


quired by the husband. Girard v, Girard, 1923-NMSC-086, 
29 N.M. 189, 221 P 801. 
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Disposition of community property upon death of 
wife. — The interest of the deceased wife in the commu- 
nity estate does not pass to her husband but belongs to 
him, and is not subject to a federal estate tax. Hernandez 
v. Becker, 54 F.2d 542 (10th Cir 1931). 

Where sheep acquired after marriage incladpd-t in 
community property. — Where deceased husband owns 
50 sheep at time of his marriage to appellee and some 500 
more are later bought with funds borrowed on the credit of 
the community, most of such payment being made after the 
husband's death, evidence is ample that 875 head of sheep 
at the time of death belong to the community. Stroope v. 
Potter, 1944-NMSC-049, 48 N.M. 404, 151 P.2d 748. 

Effect of deed not delivered during lifetime. — 
Children of decedent did not obtain fee simple title to 
real estate by deed which was not legally delivered and 
where it was not grantor's intention to divest grantor of 
title during grantor's lifetime as evidenced by grantor's 
retaining complete possession and control over the land 
until the time of grantor's death, making improvements 
on the property with community funds or the efforts of 
grantor and grantor's spouse, the decedent and decedent's 
spouse paying all taxes assessed against the land from 
1930 to 1955. Martinez v. Archuleta, 1958-NMSC-072, 64 
N.M. 196, 326 P.2d 1082. 

Statutes of descent cannot be varied on eq- 
uitable grounds. Wooley v, Shell Petroleum Corp., 
1935-NMSC-008, 39 N.M. 256, 45 P.2d 927. 

Survivor inherits all where intestate spouse and 
no children. — When a husband or wife dies leaving no 
will and no children, the survivor inherits all of the prop- 
erty of the deceased. 1915-16 Op. Att'y Gen. No. 16-1723. 

Law reviews. — For comment, "Community Property- 
Power of Testamentary Disposition - Inequality Between 
Spouses," see 7 Nat. Resources J. 645 (1967). 

For comment, "The Perils of Intestate Succession in 
New Mexico and Related Will Problems," see 7-Nat. Re- 
sources J, 555 (1967). For article, "Intestate Succession 
and Wills Law: The New Probate Code," see 6 N.M.L. Rev. 
25 (1975). 

For comment, "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M.L. Rev. 113 (1978-79). 

For note, "Community Property - Appreciation of Com- 
munity Interests and Investments in Separate Property 
in New Mexico: Portillo v. Shappie," see 14 N.M.L. Rev. 227 
(1984), 

For annual survey of New Mexico law of estates and 
trusts, see 19 N.M.L. Rev. 669 (1990), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 23 Am. 
Jur. 2d Descent and Distribution §§ 115 to 143. 

Effect on joint estate, community. estate or estate, by 
entireties, of death of both tenants in same disaster, 18 
A.L.R. 105. 

Treatment of widow's allowance and exemptions in 
computing share to which she is entitled under Statute 
of Distribution in case of death of husband intestate or of 
her election to take against will, 98 A.L.R, 1325. 

What passes under provision of will that spouse shall 
take share of estate allowed or provided by law, or a provi- 
sion of similar import, 36 A.L.R.2d 147... 

Surviving spouse's right to marital share as affected by 


’ valid contract to convey by will, 85 A.L.R.4th 418, 


26A C.J.S, Descent and Distribution §§ 48 to 60. 
41.C.J,S, Husband and Wife § 186. 


45-2-103. Share of heirs other than surviving spouse. 


A, Any part of the intestate estate not passing to a decedent's surviving spouse pursuant to 
Section 45-2-102 NMSA 1978, or the entire intestate estate if there is no surviving spouse, passes 
in the following order to the individuals who survive the decedent: 
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(1) ‘to the decedent's descendants by representation; 

(2) if there is no surviving descendant, to the decedent's parents ae ian et if both survive, or 
to the surviving parent if only one survives; 

(3) if there is no surviving descendant or patestts to the descendants of the decedent's par- 
ante or either of them by representation; 

(4), if there is no surviving descendant, parent or r descendant of a parent, but the decedent 
is survived by one or more grandparents or descendants of grandparents, on both grandparents' 
sides: 

(a) half to the decedent's grandparents on one side bones if both survive, or to the 
survivor of them if only one survives, or to the descendants of the decedent's grandparents on this 
side or either of them if both are deceased, the descendants taking by representation; and 

(b) . half to the decedent's grandparents on the other side equally if both survive, or to 
the survivor of them if only one survives, or to the descendants of the decedent's grandparents or 
either of them if both are deceased, the descendants taking by representation; and 

(5) if there is no surviving descendant parent, or descendant of a parent, but the decedent 
is survived by one or more grandparents or descendants of grandparents on one side but not the 
other side, to the decedent's relatives on the side with one or more surviving members in the man- 
ner described in Paragraph (4) of this subsection. 

B. Ifthere is no taker under Subsection:A of this shchon: but the decedent has: 

(1) one deceased spouse who has one or more descendants who survive the decedent, the 
estate or part thereof passes to that spouse's descendants by representation; or 

(2) more than one deceased spouse who has ‘one or more descendants who survive the 
decedent, an equal share of the estate or part thereof passes to each set of BpRCER OAD IS by repre- 
sentation. 

C. For purposes of Siubsdotion B of this section, the term "deceased spouse" means an indi- 
vidual to whom the decedent was married at the individual's death, and does not include a spouse 
who was divorced from, or treated pursuant to Section 45-2-802 or Section 45-2-804 NMSA 1978 
as divorced from, the decedent at the time of the decedent's death. 


History: 1958 Comp., § 32A-2-103, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 2-103; 1977, ch. 121, § 3; repealed and 


reenacted by Laws 1998, ch: 174, § 6; 2011, ch. 124, Estate's award from/September: 11th victim: com- 


: pensation fund of 2001. — The $250,000 non-economic 

F Repeela ae sb ah 4 — Laws 1993, ch. 174, losses award for the decedent from the September 11th vic- 
§ 6 repealed former 45-2-103 NMSA 1978, as enacted by tim compensation fund of 2001 was the separate property 
Laws 1975, ch. 257, § 2-103; and enacted a new section, © f the decedent and where the decedent was intestate, 
effective July 1, 1993. é. the award should be distributed one-fourth to the dece- 
The 2017 amendment, effective July. 1,-2017, revised dent's surviving spouse and three-fourths to the children 


of the‘decedent. Marchand v. Marchand, 2007-NMCA-138, 
142 N.M. 795, 171 P.3d 309, aff'd in part, rev'd in part, 
2008-NMSC-065, 145 N.M. 378, 199 P.3d 281. 

Offsets against estate's award. — The amount of 
collateral benefits assigned to each beneficiary of a Sep- 
tember 11th victim’ compensation fund of 2001 award 
should be applied against each beneficiary's share‘of the 
$250,000 non-economic loss award to the decedent's estate 


the language for the passing of property to a decedent's. 
heirs; in Subsection A, Paragraph A(4), in the introductory 
sentence, after "survived by", deleted "on both the pater- 
nal and maternal.sides",,and after "grandparents", added. 
"on both grandparents' 'sides" , in Subparagraph A(4)(a), 
after "to the decedent's", deleted "paternal", after "grand- 
parents", added "on one side", after "if both survive", ° 


added. "or", after "or to the", deleted "surviving paternal : fapi 
grandparent" and added "survivor of them", ree Not tha thereby offsetting each beneficiary's share of the $250,000 


decedent's", deleted "paternal", and after "grandparents", in proportion to the collateral benefits that each benefi- 


"on this side", in)S A(4)(b), after’ "to oo! ! ciary, has received. Therefore, where the spouse of the in- 
ri pc bannetiar: Pe iene asi aint testate decedent received $1,012,321 in collateral benefits 


added "on the other side", after "survive", added "or", after and the surviving child of the decedent received $17,500 
"or to the", deleted "surviving maternal grandparent" and in collateral benefits, the spouse was entitled to one- 
added “survivor of them", and’ after "of the decedent's", quarter of the $250,000 of non-economic losses awarded to 
deleted "maternal", and in Paragraph A(5); after "descen- the decedent's estate less the collateral benefits received 
dants of grandparents", deleted "on the paternal but not by the spouse, which eliminated the share of the spouse, 
the maternal side, or on the maternal but not the pater- and the child was entitled to three-quarters of the award 
inland bade on bne‘bide bod notthe othee': less the collateral benefits received by the child, which re- 
The 2011 amendment, effective January 1, 2012, pare duced the child's share to $170,000. Marchand v. March- 
fied the rules of inheritance by paternal and maternal and, 2008-NMSC-065, 145 N.M. 378, 199 P.3d 281, rev g in 
grandparents and their descendants; provided rules.of in- part, 2007-NMCA-138, Li N.M., 795, 171 P.3d 309, 
heritance by descendants of a deceased spouse if the de- Offsets against heirs' awards. — The collateral ben- 
cedent has no surviving descendants, grandparents, or de- efits received by the spouse and children of a decedent 
scendants of grandparents; and defined "deceased spouse". from the September 11th victim compensation, fund are 
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not applied to offset the $100,000 non-economic losses Interest of pretermitted child does not pass 
awarded to the spouse and each dependent of the dece- through executor. — The interest of a pretermitted 
dent because the $100,000 awards are to compensate the child descends directly to the child at the instant of the 
spouse and each dependent for pain and suffering and loss testator's death and does not pass to or through the ex- 
of consortium resulting from the death of the decedent. ecutor. Dunham v, Stitzberg, 1948-NMSC-037, 53 N.M. 81, 
Marchand v. Marchand, 2008-NMSC-065, 145 N.M. 378, 201 P.2d 1000, overruled on other grounds by In re Estate 
199 P.3d 281, rev'g in part, 2007-NMCA-138, 142 N.M. 795, of Conley, 1954-NMSC-112, 58 N.M. 771, 276 P.2d 906. 
171 P.3d 309. Illegitimate children may inherit and be inher- 
Quiet title action. — The record showed that plain- ited from. — Illegitimate child of illegitimate mother 
tiffs in quiet title action were the surviving children or may inherit from his uncle on his mother's side, where 
grandchildren of the deceased and that title vested in the uncle has never married, has no other blood relation 
them by intestate succession (45-2-103 NMSA 1978), and and his mother and mother of the illegitimate child have 
evidence supported the trial court's finding that defen- _ died before the uncle. State v. Chavez, 1938-NMSC-056, 42 
dants receipt purporting to evidence a sale of the property N.M. 569, 82 P.2d 900. 
was a forgery. Martinez v. Martinez, 1997-NMCA-096, 123 Law reviews. — For article, "Intestate Succession and 
N.M. 816, 945 P.2d 1034. ‘Wills Law: The New Probate Code," see 6 N.M.L. Rev. ab 
Intestate dying without lineal descendants dies (1975), 
leaving no issue, — An intestate who dies without lin- For annual survey of New Mexico law relating to es- 
eal descendants, however many children may have pre- tates and trusts, see 12 N.M.L. Rev. 363 (1982). . 
deceased him or her, dies "leaving no issue." In re Vigil's Am. Jur. 2d, Vary R. and C.J.S. references. — 23 Am. 
Estate, 1984-NMSC-052, 38 N.M. 383, 34 P.2d 667. Jur, 2d Descent and Distribution §§ 18, 18, 49,53, 64. 
Spouse of a deceased child is not considered "is- Succession to property as affected by death in common 
sue" within the meaning of this section (former 29-1-13, disaster in absence of Presunap Log or proof of survivor- 
1953 Comp.). In re Vigil's Estate, 1934-NMSC-052, 38 ship, 43 A.L.R. 1348. ’ 
N.M. 383, 34 P.2d 667. Right of one other than grandchild of intestate to take 
Child adopted by stepfather may not inherit from under statute providing that if any child of intestate be 
natural paternal grandparent. — Where child was dead, the heirs of such child shall inherit his share, 93 
adopted by mother's husband (child's stepfather) after ALR. 1511; 
child's natural father's death but before paternal grand- Particular articles within statute giving to surviving 
mother's death, adopted child could not inherit from her spouse or children certain specific items of personal prop- 
grandmother (her natural father's mother). In. re Estate of erty of deceased, 158 A.L.R. 313. 
Holt, 1981-NMSC-011, 95 N.M. 412, 622 P.2d 1032. Descent and distribution to nieces and nephews as per 
Distribution of estate of unmarried decedent __stirpes or per capita, 19 A.L.R.2d 191; 
without issue. — Former 29-1-13, 1953 Comp., relating Family settlement of intestate's estate, 29 A.L.Ri3d 174. 
to dying without issue or spouse applied to the estate of Descent and distribution: rights of inheritance as be- 
an unmarried decedent without issue. Harrison v. Harri- tween kindred of whole and half blood, 47 A:L.R.4th 561. 
son, 1916-NMSC-006, 21 N.M. 372, 155 P. 356. 26A C.J.S. Descent and Distribution §§ 1, 21, 30 to 48, 


83, 88; 96 C.J.S. Wills § 711. 


45-2-104. Requirement of survival by one hundred twenty hours; 
individual in gestation. 


A.. For purposes of intestate succession and allowances, and except as otherwise provided in 
Subsection B of this section, the following rules apply: 

_ (1) an individual born before a decedent's death who fails to survive the decedent by one hun- 
dred twenty hours is deemed to have predeceased the decedent. If it is not established by clear and 
convincing evidence that an individual born before the decedent's death survived the decedent by one 
hundred twenty hours, it is deemed that the individual failed to survive for the required period; and 

(2) an individual in gestation at a decedent's death is deemed to be living at the decedent's 
death if the individual lives one hundred twenty hours after birth. If it is not established by clear 
and convincing evidence that an individual in gestation at the decedent's death lived one hundred 
twenty hours after birth, it is deemed that the individual failed to survive for the required period. 

B. This’section does not apply if its application would cause Bae estate to pass to the state un- 
der Section 45-2-105 NMSA 1978. 


History: 1953 Comp., § 32A-2-104, enacted by Laws For evidence standard, see 45-2-702 NMSA 1978, 


1975, ch. 257, § 2-104; 1976 (S.S.), ch. 37, § 1; repealed The 2011 amendment, effective January 1, 2012, pro- 
and reenacted by Laws 1998, ch. 174, § 7; 2011, ch, vided that an individual in gestation at decedent's death 
124, § 11. is deemed to be living at decedent's death if the individual 
Official comments. — See Commissioners on Uniform lives one hundred twenty hours after birth. 
State Laws official comment to 2-104 UPC, © 
Repeals and reenactments, — Laws 1998, ch. 174, , ANNOTATIONS 
§ 7 repealed former 45-2-104 NMSA 1978, as enacted by Yer " 
Laws 1975, ch. 257, § 2-104, and enacted a new section, TALES oMiO bere ROR a dieantaend NMA Rev. 25 


effective July 1, 1993. (1975), 
Cross references, — For definition of "survive", see 45- 
1-201 NMSA 1978, 
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Am. Jur. 2d, A.L.R. and C.J.S, references, — 23 Am. Time interval contemplated by provision of will or of 
Jur, 2d Descent and Distribution § 110. statute of descent and distribution with reference to death 

Decree directing distribution of estate to person who is of two persons simultaneously or approximately at same 
dead, 25 A.L.R. 1563. time, 173 A.L.R. 1254. 


45-2-105. No taker. 


If there is no taker under the provisions of Chapter 45, Article 2 NMSA 1978, the intestate es- 
tate passes to the state. . 


History: 1953 Comp., § 32A-2-105, enacted by Laws Proceeds from escheat to go to school fund, — The 


1975, ch. 257,'§ 2-105; 1993, ch. 174, § 8. net proceeds of property that come to the state by escheat 
Compiler's notes, — This section is similar to former go into the current school fund. 1937-38 Op, Att'y Gen. 
29-1-21, 1953 Comp. No, 37-1795. 
Cross references. — For escheat proceeds as consti- Law reviews. — For article, "Intestate Succession and 
tuting part of school fund, see N.M. Const., art. XII, § 4. Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
The 1993 amendment, effective July 1, 1993, substi- (1975). 
tuted "Chapter 45, Article 2 NMSA 1978" for "Sections 2- Am, Jur. 2d, A.L.R. and C.J.S. references. — 27A 
101 through 2-902 of the Uniform Probate Code". Am, Jur. 2d Escheat $§ 1 et seq., 18, 24, 27. 
Necessity of judicial proceeding to vest title to real prop- 
ANNOTATIONS erty in state by escheat, 23 A.L.R. 1237, 79 A.L.R. 1364. 
Title passes automatically to state where escheat Necessity and sufficiency of notice to support title by 
proceedings not required. — In absence of statutes escheat to decedent's estate, 48 A.L.R. 1342. 
requiring escheat proceedings, judicial or otherwise, Constitutionality, construction and application of stat- 


passage of title by escheat to the state does not depend utes relating to disposition of old bank deposits, 151 


‘upon any affirmative action by the state, and passes au- A.L.R, 836, ide 
tomatically and immediately to the state upon the death Inheritance from illegitimate, 48 A.L.R.2d 759. 
of the person without heirs. Schmitz v. State Tax Comm'n, Escheat of personal property of intestate domiciled or 
1951-NMSC-048, 55 N.M. 320, 232 P.2d 986. resident in another state, 50 A.L.R.2d 1375. 

Due or delinquent taxes extinguished when title Uniform Disposition of Unclaimed Property Act,.98 
passed by escheat, — At the instant title passes by es- A.L.R.2d 304. 


cheat to the state, any taxes then due or delinquent are 30A C.J.S, Escheat §§ 3 to 7. 


abated and extinguished. Schmitz v. State Tax Comm'n, 
1951-NMSC-048, 55 N.M. 320, 282 P.2d 986. 


45-2-106. Representation. 


A. As used in this section: 

(1) "deceased descendant", "deceased parent" or "deceased grandparent" means a descen- 
dant, parent or grandparent who either predeceased the decedent or is deemed to have prede- 
ceased the decedent pursuant to Section 45-2-104 NMSA 1978; and 

(2) "surviving descendant" means a descendant who neither predeceased the decedent nor 
is deemed to have predeceased the decedent pursuant to Section 45-2-104 NMSA 1978, 

B. | If, pursuant to Section 45-2-103 NMSA 1978, a decedent's intestate estate or a part thereof 
passes "by representation" to the decedent's descendants, the estate or part thereof is divided into 
as many equal shares as there are: 

. (1) surviving descendants in the generation nearest to the decedent that contains one or 
more surviving descendants; and ; 

(2) deceased descendants in the same generation who left surviving descendants, if any. 

Each surviving descendant in the nearest generation is allocated one share. The remaining 
shares, if any, are combined and then divided in the same manner among the surviving descen- 
dants of the deceased descendants as if the surviving descendants who were allocated a share and 
their surviving descendants had predeceased the decedent. 

C. If, pursuant to Section 45-2-103 NMSA 1978, a decedent's intestate estate or a part thereof 
passes "by representation" to the descendants of the decedent's deceased parents or either of them 
or to the descendants of the decedent's deceased paternal or maternal grandparents or either of 
them, the estate or part thereof is divided into as many equal shares as there are: 

(1) surviving descendants in the generation nearest the deceased parents or either of them 
or the deceased grandparents or either of them that contains one or more surviving descendants; and 

(2) deceased descendants in the same generation who left surviving descendants, if any. 
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Each surviving descendant in the nearest zener is allocated one share. The remaining 
shares, if any, are combined and then divided in the same manner among the surviving descen- 
dants of the deceased descendants as if the surviving descendants who were allocated a share and 
their surviving descendants had predeceased the decedent. 


History: 1953 Comp., § 32A-2-106, enacted by Laws ANNOTATIONS 


uae mp minh out repenled. and. reenseted. by Law reviews. — For article, "Intestate Succession and 
9 ° . 


Official comments. — See Commissioners on Uniform Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 


State Laws official comment to 2-106 UPC, (1975), 
Repeals and reenactments. — Laws 1993, ch. 174, Am. Jur, 2d, A.L.R. and C.J.S. references. — 23 Am. 


Jur. 2d Descent and Distribution §§ 55, 62, 67, 72 to 77. 
§ 9 repealed former 45-2-106 NMSA 1978, as enacted by RULE, BSE yy Cast 5 . 
Laws ‘1975, ch, 257, § 2-106, and enacted a new section, 26A C.J.S. Descent and Distribution §§ 18, 23, 40, 42. 


effective July 1, 1993, 


45-2-107. Kindred of half blood. 


Relatives of the half blood inherit the same share they would inherit if they were of the whole 
blood. 


History: 1953 Comp., § 32A-2-107, enacted by Laws Deceased spouse as ancestor of surviving spouse within 
1975, ch. 257, § 2-107, statute providing that kindred of the half blood inherit 
equally with those of the whole blood, unless the inheri- 


ANNOTATIONS - tance comes to the intestate by descent, devise or gift of 
Law reviews. — For article, "Intestate Succession and TE eed aie aicuareyeg ah aisilepitesel 
u 5 : - 
ee fara aig au gaa 9 tween kindred of whole and half blood, 47 A.L.R.4th 561. 
Am. Jur. 2d, A.L.R, and C.J.S, references, — 23 Am. 26A C.J.8, Descent and Distribution $§ 21, 25, 36, 41. 


Jur. 2d Descent and Distribution § 54. 


45-2-108. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 45-2-108 provisions of former section, see the 2010 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 2-108, NMOneSource.com. 
relating to after-born heirs, effective January 1, 2012. For 


45-2- 109, Advancements. 


A. Ifan individual dies intestate as to all or a portion of his estate, property the decedent gave 
during the decedent's lifetime to an individual who, at the decedent's death, isan heir is treated as 
an advancement against the heir's intestate share only if: 

(1). ‘the decedent declared in a “Stshedhaiakee es writing or the heir aulcrowietcedt in writ- 
ing that the gift is an advancement; or 

(2) the decedent's contemporaneous writing or the heir's written acknowledgment other- 
wise indicates that the gift is to be taken into account in computing the division and distribution 
of the decedent's intestate estate. 

B. For purpose of Subsection A of this section, property advanced is valued as of the t time the 
heir came into possession or enjoyment of the propery or as of the time of the decedent's death, 
whichever first occurs. 

C. Ifthe recipient of the property fails to survive the decedent, the me 200 is not taken into 
account in computing the division and distribution of the decedent's intestate estate, unless the 
decedent's contemporaneous writing provides otherwise. 


History: 1953 Comp., § 82A-2-109, enacted by Laws © Laws 1975, ch. 257, § 2-109, relating to the meaning of 
1975, ch. 257, § 2-109; 1976 (S.S.), ch. 37, § 2; repealed child and related terms, and enacted a new section, effec- 


and reenacted by Laws 1993, ch. 174, § 11. tive July 1, 1993, 

Official comments, — See Commissioners on Uniform Cross references. — For definition of "heirs" , see 
State Laws official comment to 2-109 UPC. 45-1-201A NMSA 1978. 

Repeals and reenactments, — Laws 1993, ch. 174, For judicial determination, see 45- 3-409 to 45-3-412 


§ 11 repealed former 45-2-109 NMSA 1978, as enacted by NMSA 1978. 
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ANNOTATIONS Law reviews. — For article, "Intestate Succession and 
‘ " f Wills Law: The New Probate Code," see 6 N.M.L. Rev, 25 
'Advancement" construed. — An advancement is a (1975). 
perfect and irrevocable gift, not required by law, made by For annual survey of New Mexico law relating to es- 
a parent during his lifetime to his child, with the intention tates and trusts, see 13 N.MLL. Rev. 395 (1983) 
on the part of the donor that such gift shall represent a part Ann TnsiO ddl, Biind 0.1 6 incforsnopars= 6) Ans 
or the whole of the donor's estate that the donee would be nar od iN avangemonts 8§ 11 to 15. ; 


entitled to on the death of the donor intestate. In re Estate 
of Martinez, 1981-NMCA-081, 96 N.M. 619, 633 P.2d 727. 
Gift to children presumed advancement. — There 


Widow's statutory distributive share as affected by ad- 
vancements to others, or by provisions of will that lega- 
tees shall take certain indebtedness owing to testator as 


t a peeuanten Oat A porent pL eubetante on to one e part of their share, 76 A.L.R. 1420. 
18 CAUOTED Tp LCEDUSC AS Bh ROVEnCAMe nb. £1, Te MStale Check as evidencing advancement, 74 A.L.R.5th 491. 
of Martinez, 1981-NMCA-081, 96 N.M. 619, 633 P.2d 727. 96A C.J.S. Descent si Distribution §§ 91 to 115. 


45-2-110. Debts to decedent. 


A debt owed to a decedent is not charged against the intestate share of any individual except the 
debtor. If the debtor fails to survive the decedent, the debt is not taken into account in computing 
the intestate share of the debtor's descendants. 


History: 1953 Comp., § 32A-2-110, enacted by Laws Repeals and reenactments. — Laws 1993, ch. 174, 
1975, ch. 257, § 2-110; repealed and reenacted by § 12 repealed former 45-2-110 NMSA 1978, as enacted 
Laws 1993, ch. 174, § 12. ry by Laws 1975, ch. 257, § 2-110, relating to advancements, 


Official comments. — See Commissioners on Uniform and enacted a new section, effective July 1, 1993. 
State Laws official comment to 2-110 UPC. 


45-2-111. Alienage. 


A. No individual is disqualified to take as an heir because the individual or an individual 
through whom he claims is or has been an alien. 

B. Aliens shall have full power and authority to acquire or hold real property and personal 
property by deed, will, inheritance or otherwise and to alienate, sell, assign and transfer any prop- 
erty to their heirs or other persons, whether the heirs or other persons are, or are not, citizens of 
the United States. 

C. When an alien having title or interest in any real property dies, the real property shall de- 
scend and vest in the same manner as if the alien were a citizen of the United States..The heir of 
an alien, whether the heir is an alien or not, shall have the same rights and resources and shall, in 
all respects, be treated on the same footing as a native citizen of the United States with respect to 
the personal estate of an alien dying intestate, and all persons interested in the estate, under the 
laws of New Mexico, whether aliens or not. 


History: 1953 Comp., § 32A-2-112, enacted by Laws as contemplated by the words "until otherwise provided 
1975, ch. 257, § 2-112; 1977, ch, 121, § 4; repealed and by law." Code 1929, § 117-116 (70-1-24, 1953 Comp., re- 
reenacted by Laws 1993, ch. 174, § 13; 1995, ch. 210, § 4. pealed), enacted in 1871, is modified to that extent, 1929- 

Official comments. — See Commissioners on Uniform 30 Op. Att'y Gen. No. 30-01 (opinion rendered under for- 
State Laws official comment to 2-111 UPC. mer law). 

Repeals and reenactments. — Laws 1993, ch. 174, Section suspends constitutional prohibition against 
§ 13 repealed former 45-2-111 NMSA 1978, as enacted by alien ownership of realty. — Because this section was en- 
Laws 1975, ch. 257, § 2-112, relating to debts to decedents, acted subsequent to the 1921 amendment to N.M. Const., 
and enacted a new section, effective July 1, 1993. art. II, § 22, it operates to suspend the prohibition against 

Compiler's notes. — This section is similar to former ownership of real property in New Mexico by persons other 
70-1-24, 1953 Comp. than United States citizens, 1981 Op, Att'y Gen. No. 81-06. 

The 1995 amendment, effective July 1, 1995, desig- Law reviews. — For article, "Intestate Succession and 
nated the former provision as Subsection A and added Wills Law: The New Probate Code," see 6 N.M. L. Rev. 25 
Subsections B and C, ) Ee). ete 12a Nw Bp nC 

. Jur, 2d, A.L.R. and C.J.S. references. — m. 
ANNOTATIONS Jur, 2d Aliens and Citizens §§ 2005, 2019. 


Acquisition of interest in real estate by alien in: Disabilities and property rights of aliens as proper sub- 
eligible for citizenship. — New Mexico Cant: art. II, jects of treaty regulations, 4 A.L.R. 1891, 17 A.L.R. 637, 


§ 22, is broad enough to prohibit the acquisition of any in- 134 A.L.R, 882, ; i 
terest in real estate by an alien ineligible for citizenship, Necessity of judicial proceedings to vest title to real prop- 


and no legislation enacted prior to 1921 can be construed erty in state by escheat, 23 A.L.R. 1287, 79 A.L.R. 1364. 
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Escheat as affecting contract for sale or lease to alien, State regulation of land ownership by alien corporation, 
79 A.L.R. 1366. 21 A.L.R.4th 1329. 
3 C.d.S. Aliens §§ 12, 21, 26. 


45-2-112. Dower and curtesy abolished. 


The estates of dower and curtesy are abolished. 


History: 1953 Comp., § 32A-2-113, enacted by Laws Compiler's notes, — The language of this section is 
1975, ch. 257, § 2-118; repealed and reenacted by identical to that of former 29-1-23, 1953 Comp. 
Laws 1993, ch. 174, § 14. 


Official comments. — See Commissioners on Uniform ANNOTATIONS 
Tee en in Spray 2 Ons bai C. 1993. ch. 174 Law reviews, — For article, "Intestate Succession and 
Sea wire eparisea IC oe Mee » ch, 1/4, Wills Law:.The New Probate Code," see 6 N.M.L. Rev. 25 
§ 14 repealed former 45-2-112 NMSA 1978, as enacted by (1978). PCE <i ane fee cae : 
Laws 1975, ch. 257, § 2-112, relating to aliens, and enacted | Am. Jur. 2d, A.L.R. and OJ.S, references. —25 Am. 
a new section, effective July 1, 1998. Jur. 2d Dower and Curtesy §8 2, 4, 7. ' 
Constitutionality of statutes in relation to dower, 10 
A.L.R.3d 212, 


26A C.J,.S, Descent and Distribution §§ 6, 48, 60. 


45-2-113. Individuals related to decedent through two lines. 


An individual who is related to the decedent through two lines of relationship is entitled to only 
a single share based on the relationship that would entitle the individual to the larger share. 


History: 1953 Comp., § 32A-2-113, enacted by Laws Laws 1975, ch. 257, § 2- 113, relating to the abolition of 
1975, ch, 257, § 2-118; repealed and reenacted by curtesy and dower, and enacted a new section, effective 
Laws 1998, ch. 174, § 15. July 1, 1993. 


Repeals and reenactments, — Laws 1993, ch. 174, 
§ 15 repealed former.45-2-113 NMSA 1978, as enacted by 


45-2-114. Parent barred from inheriting in certain circumstances. 


A. A parent is barred from inheriting from or through a child of the parent if: 
(1) the parent's parental rights were Lidgniee! and the parent-child Sabah eae: was not 
judicially reestablished; or 
(2) the child died before reaching eightoons years of age and there is clear and convincing 
evidence that immediately before the child's death the parental rights of the parent could have 
been terminated under law of New Mexico other than the Uniform Probate Code on the basis of 
nonsupport, abandonment, abuse, neglect or other actions or inactions of the parent toward the 
child. 
B. For the purpose of intestate succession from or through the deceased child, a parent who is 
barred from inheriting under this section is treated as if the parent predeceased the child. 


History: 1978 Comp., § 45-2-114, enacted by Laws ANNOTATIONS 
1993, ch. 174, § 16; 2004, ch, 72, § 1; 2011, ch. 124, § 12. se? £ 
Official comments. — See Comitistion ei on Uniform _ Relation to wrongful death actions. —The substan- 
State Lawes officidlicdtument t62-114 DPA" ¢ tive standards of the Uniform Probate Code do not apply 
Cross references. — For definition of "child", see to wrongful death actions, so 45-2-114(C) NMSA 1978’has 
45-1-201A NMSA 1978.” no effect on entitlement to wrongful death benefits by a 
-The 2011 amendment, effective January 1, 2012, father whose paternity had been adjudicated. In re Estate 
eliminated the former rules that determined the parents of Sumler, 2003-NMCA-030, 133 N.M. 319, 62 P.3d 776. 
of natural and adopted children for purposes of intestate Child born in wedlock presumed legitimate. 
succession and provided rules to determine when a parent Grates v. Garcia, 1915-NMSC-019, 20 N.M. 158, 148 
is barred from inheriting from or through a child. P, 493, overruled on other grounds by Melvin v. Kazhe, 
The 2004 amendment, effective May 19, 2004, amended 1971-NMSC-128, 83 N.M, 356,492 P.2d 138, 
Paragraph (2) of Subsection B to change "the other natural Sufficiency of recognition. — Where, in an action of 
parent" to "that nonsevered natural parent". . ejectment, plaintiff claims that he is the illegitimate son 
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of a deceased owner of such realty, that such owner recog- 
nized him as his son in writing prior to his death, and the 
evidence is conflicting as to whether such former owner 
could have begotten the claimant, a verdict against such 
claimant will not be disturbed upon appeal. Grates v. Gar- 
cia, 1915-NMSC-019, 20 N.M. 158, 148 P. 493, overruled 
on other grounds by Melvin v. Kazhe, 1971-NMSC-128, 83 
N.M. 356, 492 P.2d 138. 

Authorization to insert name in birth certificate. 
— Where the putative father authorized the insertion of 
his name in the birth certificate as the father of the illegit- 
imate child, there was sufficient evidence of general and 
notorious recognition. Sanchez v. Torres, 1931-NMSC-015, 
35 N.M. 3838, 298 P. 408, on rehearing 1934- NMSC-026, 38 
N.M. 556, 37 P.2d 805, 

Where evidence of impotency insufficient. — In 
suit to establish paternity and rights of inheritance of 
illegitimate sons, evidence of deceased's impotency’ pre- 
cluding ‘paternity was insufficient where there was evi- 
dence of conduct and consent to have his name on birth 
certificate of the sons as their father. Sanchez v. Torres, 
1934-NMSC-026, 88 N.M. 556, 37 P.2d 805. 

Adopted child is not an heir of his natural par- 
ents. In re Estate of Shehady, 1971-NMSC-118, 83 N.M. 
311, 491 P.2d 528. 

Paternity established after adoption. — An adop- 
tive child is precluded from inheriting from the estate 
of his natural father even.if the paternity of the father 
is established after adoption, and even if the child is ad- 
opted by his maternal grandparents. Aldridge v. Mims, 
1994-NMCA-114, 118 N.M. 661, 884 P.2d 817. 

Adoption severs legal rights and privileges between 
the adopted child and the natural parents, In re Estate of 
Holt, 1981-NMSC-011, 95 N.M. 412, 622 P.2d 1032. — 

Adopted child belongs to adoptive parents as if he 
or she had been their natural child, with the same rights 
of a natural child, all to the exclusion of the natural par- 
ents. In re Estate of Holt, 1981-NMSC-011, 95 N.M. 412, 
622 P.2d 1032. 

Child adopted by stepfather may not inherit from 
paternal grandmother. — Where child was adopted 
by mother's husband (child's: stepfather) after child's 
natural father's death but before paternal grandmother's 
death, adopted child could not inherit from her grand- 
mother (her natural father's mother), In re Estate of Holt, 
1981-NMSC-011, 95 N.M. 412, 622 P.2d 1032. 

Recognized pretermitted illegitimate child to 
receive intestate share. — An illegitimate child who 
has been recognized as required by former 29+1-18, 1953 
Comp., and is omitted from the father's will, is entitled to 
receive an intestate share pursuant to 30-1-7, 1953 Comp. 
(similar to 45-2-302 NMSA 1978). In re Gossett's Estate, 
1942-NMSC-037, 46 N.M. 344, 129 P.2d 56. 

Support and custody by father. — Section 29-1-18, 
1953 Comp. (repealed), did not cast upon the putative fa- 
ther of an illegitimate child the duty to support, educate 
and care for such child during its minority, or change the 
rights of custody as between the father and those claim- 


ing custody of the child under an attempted ‘adoption. Ex: 


Parte Wallace, 1920-NMSC-019, 26 N.M. 181, 190 P. 1020. 

Inheritance of estate of illegitimate child by de- 
ceased mother's kindred. — The estate of a dead 
mother's illegitimate child is inherited ‘by his mother's 
kindred according to the laws of descent and distribu- 
tion, as though the child were legitimate. State v. Chavez, 
1938-NMSC-056, 42 N.M. 569, 82 P.2d 900, 

Public policy to. treat adopted same as natural 
children, Delaney v. First Nat'l Bank, 1963-NMSC-160, 
73 N.M. 192, 386 P.2d 711. 


INTESTATE SUCCESSION AND WILLS 
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_ Colorado adoption given credence although con- 
trary to New Mexico law. — An adoption in Colorado, 
of an unmarried adult by another adult who was only 
13 years older than person adopted, should be accepted 
in New Mexico although contrary to 22-2-13, 1953 Comp. 
(repealed), requiring adoptor to be 20 or more years older, 
and the adopted person should be considered the law- 
ful child of the adopting parent under will bequeathing 
trust funds to trustee for the benefit of adopting parent 
or his surviving lawful child. Delaney v. First Nat'l Bank, 
1963-NMSC-160, 73 N.M. 192, 386:P.2d 711. 

Evidence sufficient to establish paternity. Sanchez 
v. Quintana, 97 N.M. 508, 641 P.2d 539 (Ct. App. 1982). 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate ‘pete see 6 N.M.L. Rev. 25 
(1975). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 12 N.M.L. Rev. 363 (1982). 

For note, "Adoption - Intestate Succession - The Denial 
of a Stepparent Adoptee's Right to Inherit from an Intes- 
tate Natural Grandparent: In re Estate of Holt," see 13 
N.M.L. Rev. 221 (1983). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 13 N.M.L. Rev. 395 (1983). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Bastards §§ 45 to 59, 150 to 153, 159. 

23 Am. Jur, 2d Descent and Distribution §§ 62, 63, 121. 

Illegitimate child as a "child" within statute limiting 
the right or amount of disposition by will by one survived 
by a child, 23 A.L.R. 400. 

Inheritance by, from or through illegitimate, 24 A.L.R. 
570, 83 A.L.R. 13830, 48 A.L.R.2d 759, 60 A.L.R.2d 1182. 

Denial of, or expression of doubt as to, paternity or other 
rélationship as estoppel to assert right of inheritance by 
virtue of such relationship, 33 A.L.R. 579. 

Right of child legitimated by marriage of parents to take 


by inheritance from kindred of parents, 64 A.L.R. 1124. 


-©What constitutes a "marriage" within meaning of a 
statute legitimating issue of all marriages null in law, 84 


_A.L.R. 499, 


Statute regarding status or rights of children born out 
of wedlock as applicable to children born before it became 
effective, 140 A.L.R. 1828. 

What amounts to. recognition within statutes affecting 
the status or rights of illegitimates, 33 A.L.R.2d 705, 

Inheritance from illegitimate, 48 A.L.R.2d 759. 

Conflict of laws ‘as to legitimacy or legitimation or as to 
rights of illegitimates, as affecting descent and distribu- 
tion of decedent's estate, 87 A.L:R.2d 1274. 

Inheritance by illegitimate from or through mother's 
ancestors or collateral kindred, 97 A.L.Ri2d 1101, 

Inheritance by illegitimate from mother's other illegiti- 
mate children, 7 A.L.R.3d 677. 

Right of adopted child to inherit from intestate natural 
grandparent, 60 A.L.R.3d 631. 

Legitimation by marriage to natural father of child born 
during mother's marriage to another, 80 A.L.R.3d 219. 

Right of illegitimate grandchildren to take under testa- 


‘mentary gift to"grandchildren," 17 A\L:R.4th 1292. 


Word "child" or "children".in. will as including grand- 
child or grandchildren, 30 A.L.R.4th 319. 

Admissibility, weight and sufficiency of Human Leuko- 
eyte Antigen (HLA) tissue typing tests in paternity cases, 
37 A.L.R.4th 167. 

Adoption as precluding testamentary gift under natural 
relative's will, 71 A.L.R.4th 374. 

Adopted child as within class named in deed or inter 


' vivos trust instrument, 37 A.L.R.5th 237, 
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SUBPART 2. Parent-Child Relationship 


45-2-115. Definitions. 


As used in Subpart 2 of Part 1 of Article 2 of the Uniform Probate Code: 

A. ‘"adoptee" means an individual who is adopted; 

B. "assisted reproduction" means a method of causing pregnancy other than sexual intercourse; 

C. "divorce" includes an’'annulment, dissolution and declaration of invalidity of a marriage; 

D. "functioned as.a parent of the child" means behaving toward a child in a manner consistent 
with being the child's parent and performing functions that are customarily performed by a par- 
ent, including fulfilling parental responsibilities toward the child, recognizing or holding out the 
child as the individual's child, materially participating in the child's upbringing and residing with 
the child in the same household as a regular member of that household; 

E. "genetic father" means the man whose sperm fertilized the egg of a child's genetic mother. If 
the father-child relationship is established under the presumption of paternity pursuant to Para- 
graph (1), (2) or (3) of Subsection B of Section 40-11A-201 NMSA 1978, the term means only the 
man for whom that relationship is established; 

F. "genetic mother" means the woman whose egg was fertilized by the sperm of a child's ge- 
netic father; . 

G.. "genetic parent" means a child's genetic father or genetic mother; 

H. "incapacity" means the inability of an individual to function as a parent of a child because 
of the individual's physical or mental condition; and 

I. "relative" means a grandparent or a descendant of a grandparent. 


History: 1978 Comp., § 45-2-115, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 138. Laws 2011, ch. 124, § 18 effective January 1, 2012. 


45-2-116. Effect of parent-child relationship. 


Except as otherwise provided in Subsections B through E of Section 45-2-119 NMSA 1978, if a 
parent-child relationship exists or is established pursuant to Subpart 2 of Part 1 of Article 2 of the 
Uniform Probate Code, the parent is a parent of the child and the child is a child of the parent for 
the purpose of intestate succession. 


History: 1978 Comp., § 45-2-116, enacted by Laws proceedings for dissolution of marriage, separation, an- 
2011, ch. 124, § 14. nulment of marriage or paternity, see 40-4-20 NMSA 1978, 

Effective dates. — Laws 2011, ch, 124, § 104 made For the New Mexico Uniform Parentage Act, see 40-11A- 
Laws 2011, ch. 124, § 14 effective January 1, 2012. 101 through 40-11A-903 NMSA 1978. 

Cross references. — For provisions relating to the 


determination of paternity when death occurs during 


45-2-117. No distinction based on marital status. 


Except as otherwise provided in Section 45-2-114, 45-2-119, 45-2-120 or 45-2-121 NMSA 1978,.a 
parent-child relationship exists between a child and the child's genetic parents, regardless of the 
parents' marital status. 


History: 1978, Comp., § 45-2-117, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 15. Laws 2011, ch. 124, § 15 effective January 1, 2012. 


45-2-118. Adoptee and adoptee's adoptive parent or parents. 


A. A parent-child relationship exists between an adoptee and the adoptee's adoptive parent or 
parents. 
B. For purposes of Subsection A of this section: 
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(1) an individual who is in the process of being adopted by a married couple when one 
of the spouses dies is treated as adopted by the deceased spouse if the adoption is subsequently 
granted to the decedent's surviving spouse; and 

(2) achild of a genetic parent who is in the process of being adopted by a genetic parent's 
spouse when the spouse dies is treated as adopted by the deceased spouse if the genetic parent 
survives the deceased spouse by one hundred twenty hours. 

C.. If, after a parent-child relationship is established between a child of assisted reproduction 
and a parent pursuant to Section 45-2-120 NMSA 1978 or between a gestational child and a par- 
ent pursuant to Section 45-2-121 NMSA 1978, the child is in the process of being adopted by the 
parent's spouse when that spouse dies, the child is treated as adopted by the deceased spouse for 
the purpose of Paragraph (2) of Subsection B of this section. 


History: 1978 Comp., § 45-2-118, epbated by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch, 124, § 16, Laws 2011, ch. 124, § 16 effective January 1, 2012. 


45-2-119. Adoptee and adoptee's genetic parents. 


A. Except as otherwise provided in Subsections B through E of this section, a parent-child re- 
lationship does not exist between an adoptee and the adoptee's genetic parents. 

B. A parent-child relationship exists between an individual who is adopted by the spouse of 
either genetic parent and: 

(1) the genetic parent whose spouse adopted the individual; and 
(2) the other genetic parent, but only for the purpose of the right of the adoptee or a de- 
scendant of the adoptee to inherit from or through the other genetic parent. 

C. A parent-child relationship exists between both genetic parents and an individual who is 
adopted by a relative of a genetic parent or by the spouse or surviving spouse of a relative of a 
genetic parent, but only for the purpose of the right of the adoptee or a descendant of the adoptee 
to inherit from or through either genetic parent. 

D, A parent-child relationship exists between both ey parents and an individual who is 
adopted after the death of both genetic parents, but only for the purpose of the right of the adoptee 
or a descendant of the adoptee to inherit through either genetic parent. 

E. If, after a parent-child relationship is established between a child of assisted reproduction 
and a parent or parents pursuant to Section 45-2-120 NMSA 1978 or between a gestational child 
and a parent or parents pursuant to Section 45-2-121 NMSA 1978, the child is adopted by another 
or others, the child's parent or parents pursuant to Section 45-2-120 or 45-2-121 NMSA 1978 are 
treated as the child's genetic parent or parents for the purpose of this section. 


History: 1978 Comp., § 45-2-119, enacted by Laws Effective dates, — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 17. Laws 2011, ch. 124, § 17 effective January 1, 2012. 


45-2-120. Child conceived by assisted reproduction other than child 
born to gestational carrier. 


A. As used in this section: 

(1) "birth mother" means a woman, other than a dextational carrier pursuant to Sec- 
tion 45-2-121 NMSA 1978, who gives birth to a child of assisted reproduction. The term is not 
limited to a woman who is the child's genetic mother; 

(2) "child of assisted reproduction" means a child conceived by means of assisted reproduc- 
tion by a woman other than a gestational carrier pursuant to Section 45-2-121 NMSA 1978; and 

(3) "third-party donor" means an individual who produces eggs or sperm used for assisted 
reproduction, whether or not for consideration. The term does not include: 

(a) a husband who provides sperm or a wife who provides eggs that are used for as- 
sisted reproduction by the wife; 
(b) the birth mother of a child of assisted reproduction; or 


307 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-2-120 UNIFORM PROBATE CODE 45-2-120 


(c) an individual who has been determined pursuant to Subsection E or F of this sec- 
tion to have a parent-child relationship with a child of assisted reproduction. 

B. A parent-child relationship does not exist between a child of assisted ete sit a 
third-party donor. 

C. A parent-child relationship exists between a child of assisted reproduction and the i 
birth mother. 

‘D. Except as otherwise provided in Sihsbetions I and J of this udvlidn, a parent- -child alain: 
ship exists between a child of assisted reproduction and the husband of the child's birth mother if the 
husband provided the sperm that the birth mother used during his lifetime for assisted reproduction. 

E. Abirth certificate identifying-an individual other than the birth mother as the other parent 
of a child of assisted reproduction presumptively establishes a parent-child relationship between 
the child and that individual. 

F, Except as otherwise provided in Subsections G, I and J of this section, and unless a parent- 
child relationship is established pursuant to Subsection D or E of this section, a parent-child re- 
lationship exists between a child of assisted reproduction and an individual other than the birth 
mother who consented to assisted reproduction by the birth mother with intent to be treated as 
the other parent of the child. Consent to assisted reproduction by the birth mother yeh: intent to 
be treated as the other parent of the child is established if the individual: 

(1) before or after the child's birth, signed a record that, considering all the factt and cir- 
cumstances, evidences the individual's consent; or 
(2) in the absence of a signed record pursuant to Paragraph (1) of this’ subsection: 
(a) functioned as a parent of the child no later than two years after the child's birth; 
(b) intended to function as a parent of the child no later than two years after the 
child's birth but was prevented from carrying out that intent by death, ped aspen or other circum- 
stances; or 
(c) intended to be treated as a parent of a aaciais bon totazl child if that intent 
is established by clear and convincing evidence. 

G. For the purpose of Paragraph (1) of Subsection F of this section, neither an individual witb 
signed a record more than two years after the birth of the child nor a relative of that individual 
who is not also a relative of the birth mother inherits from or through the child unless the indi- 
vidual functioned as a parent of the child before the child reached eighteen years of age. 

H. For the purpose of Paragraph (2) of Subsection F of this section, the following rules apply: 

(1) ifthe birth mother is married and'no divorce proceeding is pending, in the absence of 
clear and convincing evidence'to the contrary, her spouse satisfies Subparagraph (a) or (b) of Para- 
graph (2) of Subsection F of this section; and 

(2) ifthe birth mother is a surviving spouse and at her deceased spouse's death no divorce 
proceeding was pending, in the absence of clear and convincing evidence to the contrary, her de- 
ceased spouse satisfies Subparagraph (b) or (c) of Paragraph (2) of Subsection F'of this section. 

I, Ifa married couple is divorced before placement of eggs, sperm or embryos, a child resulting 
from the assisted reproduction is not a child of the birth mother's former spouse, unless the former 
spouse consented in a record that if assisted reproduction were to occur after divorce, the child 
would be treated as the former spouse's child. 

J. If, in a record, an individual withdraws consent to assisted reproduction before placement 
of eggs, sperm or embryos, a child resulting from the assisted reproduction is not a child of that 
individual, unless the individual subsequently satisfies Subsection F of this section. ° 

K. If, pursuant to this section, an individual is a parent of a child of assisted reproduction who 
is conceived after the individual's death, the child is treated as in gestation at the individual's 
death for purposes of Paragraph (2) of Subsection A of Section 45-2-104 NMSA 1978 if the child is: 

(1) in uteronot later than thirty-six months after the individual's death; or 

(2), born not.later,than forty-five months after the individual's death. 


History:.1978. Comp., §.45-2-120, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch, 124, § 18, Laws 2011, ch. 124, § 18 effective January 1, 2012, oe 
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45-2-121. Child born to gestational carrier. 


_ A,. As used in this section: 

(1) "gestational agreement" means an Br aceabie or piactomeanils agreement for assisted 
reproduction in which a woman agrees to carry a child to birth for an intended parent, intended 
parents or an individual described in Subsection E of this section; 

(2) "gestational carrier" means a woman who is not an intended parent who gives birth to 
a child pursuant to a gestational agreement, The term is not limited to a woman who is the child's 
genetic mother; 

(3) "gestational child" means a child born toa eee are carrier pursuant to a gestational 
agreement; and 

(4) "intended parent" means an individual who entered into a gestational agreement pro- 
viding that the individual will be the parent of a child born to a gestational carrier by means of 
assisted reproduction. The term is not limited to an individual who has a genetic relationship with 
the child. 

B. A parent-child relationship is conclusively established by a court order designating the par- 
ent or parents of a gestational child. 

C. A parent-child relationship between a gestational child and the child's gestational carrier 
does not exist unless the gestational carrier is: 

(1) designated as a parent of the child in a court order described in Subsection B of this 
section; or 

(2) the child's genetic mother and a parent-child relationship does not exist pursuant to 
this section with an individual other than the gestational carrier. 

D. In the absence of a court order pursuant to Subsection B of this section, a parent-child rela- 
tionship exists between a gestational child and an intended parent who: 

(1) functioned as a parent of the child no later than two years after the child's birth; or 

(2) died while the gestational carrier was pregnant if: 

(a) there were two intended parents and the other intended parent functioned as a 
parent of the child no later than two years after the child's birth; 

(b) there were two intended parents, the other intended parent also died while the 
gestational carrier was pregnant and a relative of either deceased intended parent or the spouse 
or surviving spouse of a relative of either deceased intended parent functioned as a parent of the 
child no later than two years after the child's birth; or 

(c) there was no other intended parent and a relative of or the spouse or surviving 
spouse of a relative of the deceased intended parent functioned as a parent of the child no later 
than two years after the child's birth, 

E. In the absence of a court order pursuant to Subsection B of this section, a parent-child re- 
lationship exists between a gestational child and an individual whose sperm or eggs were used 
after the individual's death or incapacity to conceive a child pursuant to a gestational agreement 
entered into after the individual's death or incapacity if the individual intended to be treated as 
the parent of the child. The individual's intent may be shown by: 

(1) arecord signed by the individual that, considering all the facts and circumstances, evi- 
dences the individual's intent; or 

(2) other facts and circumstances establishing the individual's intent by clear and convinc- 
ing evidence. 

-F. Except as otherwise provided in Subsection G of this section, and sintede there is clear and 
convincing evidence of a contrary intent, an individual is deemed to have intended to be' treated 
as the parent of a gestational child for purposes of Paragraph (2) of Subsection E of this section if: 

(1) the individual, before death or incapacity, deposited the sperm or eggs that were used 
to conceive the child; . 

(2) when the individual deposited the sperm or eggs, the individual was married and no 
divorce proceeding was pending; and 

(8) the individual's spouse or surviving spouse functioned as a parent of the child n no later 
than two years after the child's birth. 

G. The presumption pursuant to Subsection F of this section does not apply if there is: 
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(1) acourt order pursuant to Subsection B of this section; or. 
(2) asigned record that satisfies Paragraph (1) of Subsection E of this section. 

H. If, pursuant to this section, an individual is a parent of a gestational child who is conceived 
after the individual's death, the child is treated as in gestation at the individual's death for pur- 
poses of Paragraph (2) of Subsection A of Section 45-2-104 NMSA 1978 if the child is: 

(1) in utero not later than thirty-six months after the individual's death; or 
(2) born not later than forty-five months after the individual's death. — 

I. This section shall apply only for the purposes of determining inheritance rights and does not 
affect any law of New Mexico other than the Uniform Probate Code teeareing the enforceability or 
validity of a gestational agreement. 

J. Subject to Subsection I of this section, the Uniform Buobate Code does pot t authorize or pro- 
hibit a gestational agreement. 


History: 1978 Comp., § 45-2-121, enacted by Laws ‘Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 19. Laws 2011, ch. 124, § 19 effective January 1, 2012. 


45-2-122. Equitable adoption. 


Subpart 2 of Part 1 of Article 2 of the Baiorns Probate Code does not nian, the doctrine of equi- 
table adoption. 


History: 1978 Comp., § 45-2-122, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 20. Laws 2011, ch. 124, § 20 effective January 1, 2012. 
PART 2 
RESERVED 


45-2-201 to 45-2-207. Reserved, 


Compiler's notes, — Laws 1975, ch. 257, §§ 2-201 to 
2-207, contained these section numbers, but no accompa- 
nying text. 


PART 3 
SPOUSE AND CHILDREN UNPROVIDED FOR IN WILLS 


45-2-301. Hatitlentent of spouse; prentavital will. 


A. Ifa testator's surviving spouse married the testator after the testator executed his will, the 
surviving spouse is entitled to receive, as an intestate share, no less than the value of the share of 
the estate he would have received if the testator had died intestate as to that portion of the testa- 
tor's estate, if any, that neither is devised to a child of the testator who was born before the testator 
married the surviving spouse and who is not a child of the surviving spouse nor is devised. to a 
descendant of such a child or passes pursuant to Section 45-2-603 or 45-2-604 NMSA 1978 to such 
a child or to a descendant of such a child, unless; 

(1) it appears from the will or other. evidence that the will was. made in contemplation of 
the testator's marriage to the surviving spouse; . 

(2) the will expresses the intention that it is to be Seti notwithstanding any subse- 
quent marriage; or. . 

(3) the testator provided for the spouse Aas transfer outside the will and the intent that the 
transfer be in lieu of a testamentary provision is shown by the testator's statements or is: reason- 
ably inferred from the amount of the transfer or other evidence, 
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B.. In satisfying the share provided by this section, devises made by'the will to the testator's 
surviving spouse, if any, are applied first, and other devises, other than a devise to.a child of the 
testator who was born before the testator married. the surviving spouse and who is not a child of 


the surviving spouse or.a devise or substitute gift pursuant to Section’ 45-2-603 or 45-2-604 NMSA 


1978 to a descendant of a a child, abate as popvidig in yan d 45-3-902 NMSA ‘1978. 


ABlatore 1953 Comp., § 32A-2-301, enacted by Laws 
1975, ch. 257, § 2-301; 1977, ch. 121, § 5; repealed and 
reenacted by Laws 1998, ch. 174, § 17; 1995, ch. 210, § 5. 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 17 repealed former 45-2-301 NMSA 1978, as enacted by 
Laws 1975, ch, 257, § 2-301, relating to omitted spouses, 
and enacted a new section, effective July 1,1998. 


The 1995 amendment, effective July 1, 1995, inserted ° 


"to a descendant of such a child" and "such a child or to" 
near the end of the introductory paragraph in Subsection A, 


‘ANNOTATIONS 


Beneficiaries under ‘a trust are not devisees. —_ 
Where the decedent devised his estate to the trustees of ; ;; 


a revocable trust to be distributed to the decedent's chil- 
dren, the children were not devisees within the meaning 
of this section. Bell v. Estate of Bell; 2008-NMCA-045, 143 
N.M. 716, 181 P.3d 708, cert. quashed, 145 N.M. 6382. 

Trust assets. — The assets of an inter vivos revocable 
trust funded by the decedent before his or her death are 
not part of the probate estate and cannot be used ‘to cal- 
culate or satisfy the intestate share of an omitted spouse. 
Bell v, Estate of Bell,2008-NMCA-045, 148 N.M, 716, 181 
P.3d 708, cert. quashed, 145 N.M. 532. 

The intestate share of an omitted spouse is not a 
statutory allowance as contemplated by 46A-5-505(A) 
(3) NMSA 1978, Bell v. Estate of Bell, 2008-NMCA-045, 
143 N.M. 716,181 P.3d.708, cert. quashed, 145 N.M. 532. 

Share of omitted spouse. — Where decedent's will 
omitted his spouse and his only child, who was an adopted 
son, and disposed of the entire estate to a third person, 
the surviving spouse was entitled to a one-fourth interest. 
In re Estate of Coleman, 1986-NMCA-030, 104.N.M. 192, 
718 P.2d 702. eS 

Effect of remarriage. — Under formes 30-1-7.1 A, 
1953 Comp., a will executed in 1965 while testator was 
married was revoked as to his wife in 1969 when he remar- 
ried her after an intervening divorce, Testator died intes- 
tate as to his wife, a surviving spouse, who inherited the 
entire estate. In re Estate of Montoya, 1976-NMSC-051, 89 
N.M. 667, 556 P.2d 353 (decided under former law). 


45-2-302. Omitted children. 


Jiniioocl suffidient to support decedent's intent 
to provide for wife outside will. — Evidence of trans- 
fers of funds to joint checking and savings accounts and 
transfer of a retirement account to a wife was sufficient to 
support the jury's determination of the decedent's intent 
to provide for his wife in the form of transfers outside of 
the will in lieu of a testamentary provision. In re Estate 
of Taggart, 1980-NMCA-129, 95 N.M. 117, 619 P.2d 562. » 

Section applies where postmarriage will pro- 
cured by spouse's undue influence. — The proper 
area of inquiry is whether the decedent was competent to 
enter into a valid marriage. If so, even if the wife exercised 
undue. influence ‘so as to invalidate a later testamentary 
disposition, the statutory provision granting an intestate 
share to an omitted spouse still controls. In re Estate of 
Elbelt, 99'N.M, 229, 656 P.2d 892. 

_Marriage revokes antenuptial will. — The marriage 
of a testator, whether or not it is followed by the birth of 
a child, revokes an antenuptial will. In re Estate of Teop- 


_ fer, 1904-NMSC-026, 12'N.M. 372, 78 P. 53 (decided under 


former law). 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M. L. Rev. 25 
(1975). 

For comment, "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M.L. Rev. 113 (1978-79). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 12 N.M.L. Rev, 363 (1982). 

For article, "Survey of New Mexico Law, 1982-83: Es- 
tates and Trusts," see 14 N.M.L. Rev. 153 (1984). 

For annual survey of New Mexico law of estates and 
trusts, see 19 N.M.L. Rev. 669 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills §§ 68, 69, 316,578, 643, 652, 653. : 

What constitutes transfer outside the will precluding 
surviving spouse from electing statutory share under Uni- 
form Probate Code, § 2-301, 11 A.L.R.4th 1218. 

Construction, application, and effect of statutes which 
deny or qualify surviving spouse's right to elect against 
deceased spouse's will, 48 A.L.R.4th 972. 

94 C.J.S. Wills §§ 95, 97; 95 C.J.S. Wills §§ 595, 597. 


A. Except as provided.in Subsection B of this section, if a testator fails to provide in his will for 
any of his children born or adopted after the execution of the will, the pitied after-born or after- 
adopted child receives a share in the estate as follows: 

(1) ifthe testator had no child living when he executed the will, an omitted after-born or 
after-adopted child receives a share in the estate equal in value to that which the child would have 
received had the testator died intestate, unless the will devised all or substantially all of the éstate 
to the other parent. of the omitted child and that other parent survives the testator and is entitled 
to take under the will; or 

(2) if the testator had one or more children living when he exceed the will and the will 
devised property. or an interest in property to one or more of the then-living children, an omitted 
after-born or after-adopted child is-entitled to share in the testator's estate as follows: 

(a) the portion of the testator's estate in which the omitted after-born or after-adopted 
child is entitled to share is limited to devises made to the testator's then-living children under the 
will; 
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(b) the omitted after-born or after-adopted child is entitled to receive the share of the 
testator's estate, as limited in Subparagraph (a) of Paragraph (2) of Subsection A of this section, 
that the child would have received had the testator included all omitted after-born and after- 
adopted children with the children to whom devises were made under the will and bad given an 
equal share of the estate to each child; 

(c) to the extent feasible, the interest granted an omitted afverborn or aftenadoped 
child under this section must be of the same character, whether equitable or legal, present or fu- 
ture, as that devised to the testator's then-living children under the will; and ~ 

(d) in satisfying a share provided by Paragraph (2) of Subsection A of this section, 
devises to the testator's children who were living when the will was executed abate ratably. In 
abating the devices of the then-living children, the court shall preserve to the maximum extent 
possible the character of the testamentary plan adopted by the testator. | 

B. Subsection A of this section does not apply if: 
(1) it appears from the will that the omission was intentional; or 
(2) . the testator provided for the omitted after-born or.after-adopted child by transfer out- 
side the will and the intent that the transfer be in lieu of a testamentary provision is shown by the 
testator's statements or is reasonably inferred from the amount of the transfer or other evidence. 
C. Ifat the time of execution of the will the testator fails to provide in his will for a living child 
solely because he believes the child to be dead, the child is entitled to share in the estate as if the 
child were an omitted after-born or after-adopted child. 
D. In satisfying a share provided by Paragraph (1) of Subsection A of this section, devises made 
by the will abate pursuant to Section 45-3-902 NMSA 1978, 


History: 1953 Comp., § 32A-2-302, enacted by Laws 1968-NMSC-180, 79 N.M., 629, 447 P.2d 509 (decided un- 
1975, ch. 257, § 2-302; 1977, ch. 121, § 6; repealed and der former law). 


reenacted by Laws 1993, ch. 174, § 18; 1995, ch. 210, § 6. Portion of estate to be intestate share. — A preter- 
Official comments. — See Commissioners on Uniform mitted child takes the portion of the testator's estate he 
State Laws official comment to 2-302 UPC. ; would have taken if the parent had died intestate, Dun- 
Repeals and reenactments. — Laws 1993, ch. 174, ham v. Stitzberg, 1948-NMSC-037, 53 N.M. 81, 201 P.2d 
§ 18 repealed former 45-2-302 NMSA 1978, as enacted by 1000, overruled on other grounds by In re Estate of Conley, 
Laws 1975, ch. 257, § 2-802, and enacted a new section, 1954-NMSC-112, 58 N.M. 771, 276 P.2d 906 (decided un- 
effective July 1,,1993. der former law). 
Compiler's notes. — This section is similar to former Probate cannot be contested where rights arise 
30-1-7, 1953 Comp. independent of will. — Where rights of pretermitted 
Cross references. — For omitted spouse, see 45-2-301 child arise outside of and independent of the will, pro- 
NMSA 1978, bate of the will cannot be contested. Dunham uv, Stitzberg, 
The 1995 amendment, effective July 1, 1995, sub- 1948-NMSC-0387, 53 N.M. 81, 201 P.2d 1000, overruled on 
stituted "Subsection A of this section does not apply" for other grounds by In re Estate of Conley, 1954-NMSC-112, 
"Neither Subsection A or C of this section applies" at the 58 N.M. 771, 276 P.2d 906 (decided under former law). 
beginning of Subsection B and. deleted "Except as pro- Uniform Probate Code provision distinguished. — 
vided in Subsection B of this section" at the beginning of The difference in wording between § 2-302 of the Uniform 
Subsection C, Probate Codé and Subsection A of this section negates the 


Uniform Code's presumption that if a child or the child's 


ANNOTATIONS issue born before execution of a will is not mentioned in the 
Legislative purpose. — The purpose of 30-1-7, 1953 will of a testator, it is presumed that the testator intended 
Comp. (repealed), is to deal with those situations where to disinherit the child or issue. New Mexico requires the tes- 
a descendant is unintentionally omitted or is unknown to tator to satisfy one of the statutory requirements in order 
the testator when the will is executed and the section is to disinherit even children born or adopted before the ex- 
not applicable where the child is mentioned without a leg- ecution of the will. In re Estate of Hilton, 1982-NMCA-104, 
acy or other provision being made for him. Mares v. Mar- 98 N.M. 420, 649 P.2d 488 (decided under former law), 
tinez, 1949-NMSC-066, 54 N.M. 1, 212 P.2d 772 (decided Affirmative indication of disinheritance required. 
under former law). — To disinherit a child, an affirmative, not negative, indi- 
Scope covers child who would inherit from intes- cation of intention must appear on the face of the will. In 
tate parent. — Former 30-1-7, 1953 Comp., relating to re Estate of Padilla, 1982-NMCA-033, 97 N.M, 508, 641 
children omitted from will, covered any child who would P.2d 539 (decided under former law). 
inherit from an intestate parent. Gallup v. Bailey, 46 N.M. Disinheriting possible if mentioning by name or 
344, 129 P.2d 56 (1942) (decided under former law). clearly excluding as a class. — Since an omitted child 
Testator deemed intestate as to pretermitted or heir does not assert his rights by contesting the will but 
obild,.-« Actestatanavho omits his .childefrom nis will by claiming an intestate share of the decedent's estate, for 
is deemed to have died intestate as to such child or its the language of a will to meet the requirements of Sub- 
descendants. Hagerman v. Gustafson, 1973-NMSC-058, section A(1), the clause must either mention the claimant 
85 N.M, 420, 512 P.2d 1256 (decided under former law); by name or fairly and clearly express an intention on the 
Price v. Johnson, 1967-NMSC-130, 78 N.M. 123, 428 P.2d part of the testator to exclude the claimant as a group or 
978, appeal following remand, Price v. Atlantic Ref. Co., class. In re Estate of Hilton, 1982-NMCA-104, 98 N.M. 


420, 649 P.2d 488 (decided under former law), 
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Clause held sufficient to disinherit. — A clause in a 
will leaving a nominal sum to anyone who claims to be an 
heir or contests the will is sufficient to disinherit the is- 
sue of one's child under the New Mexico Uniform Probate 
Code. In re Estate of Hilton, 1982-NMCA-104, 98 N.M. 
420, 649 P.2d 488 (decided: under former law). 

Clause held insufficient to disinherit. — A declara- 
tion of a testator that "I have no children whom I have 
omitted to name or provide for herein" is not an inten- 
tional omission. In re Estate of Padilla, 1982-NMCA-033, 
97 N.M. 508, 641 P.2d 539 (decided under former law). 

Remembrance of person is not statement of rela- 
tionship required. — Former 30-1-7, 1953 Comp., re- 
quired only that a person bearing the relationship of child, 
children or descendants of a child or children be remem- 
bered in the will and not that such relationship be stated 
in the will. Mares v. Martinez, 1949-NMSC-066, 54 N.M. 1, 
212 P.2d 772 (decided under former law). 

Determination of intentional omission. — Un- 
der 30-1-7, 1953 Comp. (now repealed), the question of 
whether or not a child was intentionally omitted from the 
testator's will could only be answered with reference to 
the will itself, and not through recourse to extrinsic evi- 
dence. In re Will of Padilla, 1977-NMSC-095, 91 N.M. 160, 
571 P.2d 817 (decided under former law). ~ 

Scope of inquiry. — "It appears from the will," in Sub- 
section A(1), means that a court is bound by the contents 
of the will. Extrinsic evidence of the decedent's intention 
falls on the wayside. In re Will of Padilla, 1977-NMSC-095, 
91 N.M. 160, 571 P.2d 817 (decided under former law). 

Extrinsic evidence to show awareness of child's 
existence. — The trial court can properly receive extrin- 
sic evidence to show the testator's awareness of a child's 
existence at the time he executed his will - since this goes 
to the issue of whether he had otherwise provided for him 
during his lifetime. In re Estate of Hilton, 1982-NMCA-104, 
“98 N.M. 420, 649 P.2d 488 (decided under former law). 

Child can be disinherited without being men- 
tioned in a will, unless it appears that the omission to 
mention such child occurred because of mistake or inad- 
vertence. In re Estate of McMillen, 1908-NMSC-012, 12 
N.M. 31, 71 P. 1083 (decided under former law). 

New Mexico pretermitted child law applies de- 
spite Texas will execution. — Section 30-1-7, 1953 
Comp. (repealed), governed rights of pretermitted child to 
New Mexico property even though the will was executed 
in Texas. Price v. Johnson, 1967-NMSC-130, 78 N.M. 123, 
428 P.2d 978, appeal following remand, Price v. Atlantic 
Ref. Co., 1968-NMSC-180, 79 N.M. 629, 447 P.2d 509 (de- 
cided under former law). 

Inheritance by daughter of pretermitted son. 
— A daughter of a deceased son, of whom no mention 
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was made in the will, was entitled to a specified inter- 
est in the property which testator left. Rhodes v. Yater, 
1921-NMSC-103, 27 N.M. 489, 202 P. 698 (decided under 
former law). 

Paternity of illegitimate sons established despite 
evidence of impotency. — Paternity and rights of in- 
heritance of illegitimate sons was established where evi- 
dence of impotency was insufficient as against evidence of 
conduct and consent to have name on birth certificate of 
the sons as father. Sanchez v. Torres, 1934-NMSC-026, 38 
N.M. 556, 37 P.2d 805 (decided under former law). 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

For comment, "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M.L. Rev, 113 (1978-79). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 13 N.M.L. Rev, 395 (1983), 

For article, "Survey of New Mexico Law, 1982-83: Es- 
tates and Trusts," see 14 N.M.L. Rev, 153 (1984). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills §§ 642 to 659. 

Intention of testator as regards child not provided for by 
will as affecting applicability of statutes to prevent disin- 
heritance of children, 65 A.L.R, 472. 

Nature of, and remedies for enforcement of, the inter- 
est which a pretermitted child takes by virtue of statute 
where parent leaves will, 123 A.L.R. 1073, 

Illegitimate child as within contemplation of statute 
regarding rights of child pretermitted by will, or statute 
preventing disinheritance of child, 142 A.L.R. 1447. 

Disinheritance provision or mere nominal bequest as 
affecting application of statute for benefit of pretermitted 
children, 152 A.L.R. 723. 

What, other than express disinheritance or bequest, 
avoids application of statute for benefit of pretermitted or 
afterborn children, 170 A.L.R. 1817. 

Adoption of child as revoking will, 24 A.L.R.2d 1085. 

Statutory revocation of will by subsequent birth or 
adoption of child, 97 A.L.R.2d 1044. 

Conflict of laws as to pretermission of heirs, 99 A.L.R.3d 
724. 

Right of illegitimate grandchildren to take under testa- 
mentary gift to "grandchildren," 17 A.L.R.4th 1292. 

Pretermitted heir statutes: what constitutes sufficient 
testamentary reference to, or evidence of contemplation 
of, heir to render statute inapplicable, 83 A.L.R.4th 779. 

Adopted child as within class named in testamentary 
gift, 36 A.L.R.5th 395. 

95 C.J.S. Wills § 317; 96 C.J.S. Wills §§ 1159, 1166. 


| 7 PART 4 
EXEMPT PROPERTY AND ALLOWANCES 


45-2-401. Applicable law. 


Chapter 45, Article 2, Part 4 NMSA 1978 applies to the estate of a decedent who dies domiciled 
in this state. Rights to family allowance and personal property allowance for a decedent who dies 
not domiciled in this state are governed by the laws of the decedent's domicile at death. 


History: 1953 Comp., § 32A-2-401, enacted by Laws 
1975, ch. 257, § 2-401; repealed and reenacted by 
Laws 1998, ch. 174, § 19. 

Official comments. — See Commissioners on Uniform 
State Laws official comment to 2-401 UPC. 
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Repeals and reenactments. — Laws 1993, ch. 174, 
§ 19 repealed former 45-2-401 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 2-401, relating to family allowances 
and enacted a new section, effective July 1, 1993. 
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45-2-402. Family allowance. 


A decedent's surviving spouse is entitled to a family altitanies of thirty thousand dollars ($30, 000). 
If there is no surviving spouse, each minor child and each dependent child of the decedent is entitled 
to a family allowance amounting to thirty thousand dollars ($30,000) divided by the number of mi- 
nor and dependent children of the decedent. The family allowance is exempt from and has priority 
over all claims against the estate. Family allowance is in addition to any share passing to the surviv- 
ing spouse or minor or dependent children by intestate succession or by the decedent's will; unless 


otherwise provided by the decedent in the will or other governing instrument. 


History: 1953 Comp., § 832A-2-402, enacted by Laws 
1975, ch. 257, § 2-402; repealed and reenacted by 
Laws 1998, ch. 174, § 20; 1995, ch. 210, § 7. 

Official comments. — See Commissioners on Uniform 
State Laws official comment to 2-402 UPC. 

Repeals and reenactments,. — Laws 1993, ch. 174, § 20 
repealed former 45-2-402 NMSA 1978, as enacted by Laws 
1975, ch. 257, § 2-402, relating to personal property allow- 
ances, and enacted a new section, effective July 1, 1993. 

Compiler's notes, — This section includes within its 
scope some of the functions of former 31-4-1, 1953 Comp. 

Cross references. — For allowance of claims by court, 
after petition or proceedings, see 45-3-806 and 45-3-807 
NMSA ‘1978, 

For rules governing garnishment and writs of execution 
in the district, magistrate and metropolitan courts, see 1- 
065.1, 2-801 and 8-801 NMRA, respectively: 

For form for claim of exemptions on executions, see 4- 
803 NMRA, 

For form for order on claim of exemption and order to 
pay in execution proceedings, see 4-804 NMRA, 

For form for application for writ of garnishment and af- 
fidavit, see 4-805 NMRA, 

For form for notice of right to claim exemptions from 
execution, see 4-808A NMRA. 


ANNOTATIONS 


Death of surviving spouse prior to distribution of 
statutory allowances. — The legislature did not intend 
that statutory allowances, which are not claimed prior to 
the death of the surviving spouse, be transferred from the 
decedent's estate to the estate and heirs of the surviving 
spouse. Duran. v. Vigil, 2012-NMCA-121, 296. P.3d 1209, 
cert, denied, 2012-NMCERT-011. 

Transfers outside of a will cannot offset or pre- 
clude the statutory allowances. Bell v, Estate. of 
Bell, 2008-NMCA-045, 143. N.M. 716, 181 P.3d 708, cert. 
quashed, 2008-NMCERT-004, 144 N.M. 47, 183 P.3d 932. 

Policy against waiver. — The policy behind the statu- 
tory allowance of family allowance argues against finding 
a waiver in, the absence of clear explicit language. Salo- 
pek v. Hoffman, 2005-NMCA-016, 137 N.M, 47, 107 P,3d 1, 
cert. denied, 2005-NMCERT-002, 187.N.M. 265,110 P.3d 
73, 

Where terms of post-nuptial agreement are too 
general and too ambiguous, the agreement will not 
support a finding of waiver of the family allowance. Salo- 
pek v. Hoffman, 2005-NMCA-016, 137 N.M. 47, 107 P.3d 1, 
cert. denied, 2005-NMCERT-002, 137 N.M, 265, 110. P3d 
73. 


Entitlement to allowances. — The surviving spouse 
is entitled to the allowances provided under this section 
and 45-2-403 NMSA 1978 notwithstanding contrary in- 
tentions expressed in the deceased spouse's will. Brito v. 
Jewell, 2001-NMCA-008, 180.N.M 93, 18 P.3d 334. 

Am. Jur. 2d, A.L.R. and C..S. references. — 97 
C.J.S. Wills §§ 1262, 1280, 1287. 


For form for claim of exemption from garnishment, see 
4-809 NMRA. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "thirty thousand dollars ($30,000)" for "fifteen thou- 
sand dollars ($15,000)" in the first and second sentences 
and, in the last sentence, inserted "by intestate succession 
or" and substituted "by the descendant in the will or other 
governing instrument" for "or by intestate succession" at 
the end, 


45-2-403. Personal property allowance. 


In addition to the family allowance, the decedent's surviving spouse is entitled from the estate 
to a value, not exceeding fifteen thousand dollars. ($15,000) in excess of any security interests 
therein, in household furniture, automobiles, furnishings, appliances and personal effects. If there 
is no surviving spouse, the decedent's children who are devisees under the will, who are entitled to 
a share of the estate pursuant to Section 45-2-302 NMSA 1978 or, if there is no will, who are intes- 
tate heirs are entitled jointly to the same value. If encumbered chattels are selected and the value 
in excess of security interests plus that of other exempt property is less than fifteen thousand 
dollars ($15,000) or if there is not fifteen thousand dollars ($15,000) worth of exempt property 
in the estate, the spouse or children are entitled to other assets of the estate, if any, to the extent 
necessary to make up the fifteen thousand dollar ($15,000) value. Rights to specific property for 
the personal property allowance and assets needed to make up a deficiency in the property have 
priority over all claims against the estate, but the right to any assets to make up a deficiency of 
exempt property abates as necessary to permit earlier payment of the family allowance. These 
rights are in addition to any benefit or share passing to the surviving spouse or children by intes- 
tate succession or by the decedent's will, unless otherwise provided by the decedent. i in the will or 
other governing instrument. TER 
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History: 1978 Comp., § 45-2-403, enacted by Laws governing instrument" for "or by intestate succession" at 
1993, ch. 174, § 21; 1995, ch. 210, § 8; 1997, ch. 95, § 1; the end. 
1999, ch. 79, § 1; 2011, ch. 124, § 21. 

Official comments. — See Commissioners on Uniform ANNOTATIONS 
State Laws official comment to 2-403 UPC. 


: : Transfers outside of a will cannot offset or pre- 
Cross references, — For rules governing garnishment 


clude the statutory allowances. Bell v. Estate of 


and writs of execution in the district, magistrate, and met- Bell. 2008-NMCA-045. 143 N 

ropolitan courts, see 1-065,1, 2-801 and 3-801 NMRA, re- ean tieshd 2008-NMCERT.004 Fea pes a rbd 7 

spectively. ; ' Death of surviving spouse prior to distribution of 
For form for claim of exemptions on executions, see 4- statutory allowances. — The legislature did not intend 

803 NMRA. 


i. f lai : that statutory allowances, which are not claimed prior to 
or form for order on claim of exemption and order to the death of the surviving spouse, be transferred from the 
pay in execution proceedings, see 4-804 NMRA. decedent's estate to the estate and heirs of the surviving 
For form for application for writ of garnishment and af- spouse. Duran v. Vigil, 2012-NMCA-121, 296 P.3d 1209 
fidavit, see 4-805 NMRA. _ cert. denied, 2012-NMCERT-011. 
For form for notice of right to claim exemptions from Policy against waiver. — The policy behind the 


execution, see 4-808A NMRA. 
? : ‘ ; statutory allowance personal property allowance argues 
For form for claim of exemption from garnishment, see against finding a waiver in the absence of clear explicit 


4-809 NMRA. lan S 
4 guage. Salopek v. Hoffman, 2005-NMCA-016, 137 N.M. 
The 2011 amendment, effective January 1, 2012, 47, 107 P.3d 1, cert. denied, 2005-NMCERT-002, 137 N.M. 
provided that rights to specific property for the personal 265. 110 P.3d 73. 


property allowance needed to make up a deficiency in the 
property have priority over all claims against the estate. 
The 1999 amendment, effective June 18, 1999, in the 


Where terms of post-nuptial agreement are too 
general and too ambiguous, the agreement will not 
support a finding of waiver of the personal property al- 


second sentence, inserted the language beginning "who lowance, Salopek v. Hoffman, 2005-NMCA-016, 137 N.M. 
are" and ending "intestate heirs". . 47, 107 P.3d 1, cert. denied, 2005-NMCERT-002, 137 N.M. 
The 1997 amendment, effective April 8, 1997, substi- 265, 110 P.3d 73. 


tuted "fifteen thousand dollars ($15,000)" for "ten thou- Entitlement to allowances he blvivin 

" . bias g spouse 
sand dollars ($10,000)" throughout the section and de- is entitled to the allowances provided under this section 
leted "who is a devisee under the will" following "spouse and 45-2-402 NMSA 1978 notwithstanding contrary in- 


in the first sentence. : fa ais ries 4 
tent d in the d d ll. Brito v. 
The 1995 amendment, effective July 1, 1995, inserted aa R6tS ASOLO Ft: SiG QUE 5 aoe ahead 4. ae 
"who is a devisee under the will" in the first sentence; in- Law reviews. — For comment, "In-Migration of Cou- 


serted "who are devisees under the will or, if there is no ples from Common Law Jurisdictions: Protecting the Wife 


will, who are intestate heirs" in the second sentence; and, at the Dissolution of the Marriage," see 9 N.M_L. Rev. 113 
in the last sentence, inserted "by intestate succession or" (1978-79). { 
and substituted "by the descendant in the will or other Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 


C.J.S. Wills § 167; 97 C.J.S, Wills §§ 1287, 1288. 


45-2-404. Reserved. 


Repeals. — Laws 1993, ch. 174, § 22 repealed 45-2-404 satisfy family allowances, effective July 1, 1993. For pro- 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 2-404, visions of former section, see the 1992 NMSA 1978 on 
relating to the source and determination of property to NMOneSource.com. 


45-2-405. Source, determination and documentation. 


If the estate is otherwise sufficient, property specifically devised may not be used to satisfy 
rights to family allowance or personal property allowance. Subject to this restriction, the surviving 
spouse, guardians of minor children or children who are adults may select property of the estate as 
family allowance and personal property allowance. The personal representative may make those 
selections if the surviving spouse, the children or the guardians of the minor children are unable 
or fail to do so within a reasonable time or there is no guardian of a minor child. The personal 
representative may execute an instrument or deed of distribution to establish the ownership of 
property taken as family allowance or personal property allowance. The personal representative 
or an interested person aggrieved by any selection, determination, payment, proposed payment or 
failure to act under this section may petition the court for appropriate relief, which may include a 
family allowance or personal property allowance other than that which the personal representa- 
tive determined or could have determined. 


History: 1953 Comp., § 32A-2-405, enacted by Laws Laws 1975, ch. 257, § 2-405, relating to the modification of 


1975, ch. 257, § 2-405; repealed and reenacted by exemptions, and enacted a new section, effective July 1, 
Laws 1993, ch. 174, § 23. 1993. 


Repeals and reenactments. — Laws 1993, ch. 174, 
§ 23 repealed former 45-2-405 NMSA 1978, as enacted by 
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45-2-406. Modification of exemptions. | 
With respect to:the estate of a decedent, the allowances Preated pursuant to Sections 45-2- 402 
and 45-2-403 NMSA 1978 are in lieu of the exemptions provided in Sections 42-10-1, fies 10-2, 42- 


10-9 and 42-10-10 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. satetdheee! — 96 
C.J.S. Wills § 760; 97 C.J.S. Wills § 1262. 


History: 1978 Comp., § 45-2-406, enacted by Laws 
19938, ch. 174, § 24; 1995, ch. 210, $9. 

The 1995 amendment, effective July 1, 1995, sub- 
stituted "Sections 42-10-1, 42-10-2, 42-10-9 and 42-10- 
10 NMSA 1978" for "Sections 42- 10: 1 through 42- 10-12 
NMSA 1978". 


45-2-407. Waiver of rights: 


A. The rights of the surviving spouse to family allowance and personal property allowance, or 
either of them, may be waived, wholly or partially, before or after marriage, by a written contract, 
agreement or waiver signed by the surviving spouse. 

B. Asurviving spouse's waiver is not enforceable if the surviving spouse proves aay 

(1), the surviving spouse did not execute the waiver voluntarily; or 
(2) the waiver was unconscionable when it was executed and, before execution of the 
waiver, the surviving spouse: 
(a) . was not provided a fair and reasonable disclosure of the property or financial ob- 
ligations of the decedent; 
(b) did not voluntarily and expressly waive, in writing, any right to disclosure of the 
property or financial obligations of the decedent beyond the disclosure provided; and 
(c) did not have, or reasonably could not have had, an adequate knowledge of the 
property or financial obligations of the decedent. 

C. An issue of unconscionability or voluntariness of a waiver is for decision by the court as a 
matter of law. 

D. Unless it provides to the contrary, a waiver of "all rights", or equivalent language, in the 
property or estate of a present or prospective spouse or a complete property settlement entered 
into after or in anticipation of separation or divorce is a waiver of all rights of family allowance 
and personal property allowance by each spouse in the property of the other and a renunciation by 
each of all benefits that would otherwise pass to each from the other by intestate succession or by 


virtue of any will executed before the waiver or property settlement. 


History: 1978 Comp., § 45-2-407, enacted by Laws 
1995, ch. 210, § 10. 

Effective dates. — Laws 1995, ch. 210, § 94 made the 
act effective July 1, 1995. 


ANNOTATIONS 


Policy against waiver. — The policy behind the statu- 
tory allowances of family allowance and personal prop- 
erty allowance argues’ against finding a waiver in the 
absence of clear explicit language. Salopek v. Hoffman, 
2005-NMCA-016, 137 N.M. 47, 107 P.8d 1, cert. denied, 
2005-NMCERT-002, 137 N.M: 265, 110 P.3d 73, 


No retroactive application. — This section, which 
became: effective July 1, 1995, cannot be applied retro- 
actively to a postnuptial agreement entered into by the 
parties in 1980. Salopek v, Hoffman, 2005-NMCA-016; 137 
N.M. 47, 107 P.3d 1, cert. denied, 2005- NMCERT-002, 137 
N.M. 265, 110 P3d 73. 

Where terms of postnuptial agreement are too 
general and too ambiguous, the agreement will not 
support a finding of waiver of the family and personal prop- 
erty allowances, Salopek v. Hoffman, 2005-NMCA-016, 
137 N.M. 47, 107 P.3d 1, cert. denied, 2005-NMCERT-002; 
137 N.M. 265, 110 P.3d 738. 


PART 5 
WILLS 


45-2-501. Who may make will. 


An individual eighteen or more years of age who is Sof sound mind or an emancipated minor who 


is of sound mind may make a will. 
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History: 1953: Comp., § 32A-2-501, enacted by Laws 
1975, ch. 257, § 2-501; repealed: and reenacted ‘by 
Laws 1993, ch. 174, § 25; 2011, ch. 124, § 22. 

-Repeals and reenactments, — Laws 1993, ch. 174, 
§ 25 repealed former 45-2-501 NMSA 1978, as enacted by 
Laws 1975, ch..257, § 2-501, and. enacted a new section, 
effective July 1,1993. 

Compiler's notes. — 
30-1-1, 1953 Comp. 

Cross references. 
and 28-6-1 NMSA 1978. 

The 2011 amendment, effective eitsies 1, 2012, per- 
mitted an emancipated minor of sound:mind to make a 
will, 


This dectiim is similar to former 


For age of majority, see 2 12-2A-3 


ANNOTATIONS 


Person under conservatorship. — Substantial 
evidence supported the district court's finding that a 
93-year-old testator’ under conservatorship had suffi- 
cient testamentary capacity to execute a will; the Uni- 
form Probate Code distinguishes a conservatorship from 
a guardianship and contains no prohibition on execut- 
ing a new will merely because a conservator of the per- 
son's property has been’ appointed, In re Estate of Lucero, 
1994-NMCA-128; 118 N.M. 636, 884 P.2d 527, superseded 
by statute, Chapman v. Varela, 2009- NMSC- 041, 146 N.M. 
680, 213 P.3d Pro 

Sufficient evidence of testamentary capacity. 
— There was substantial evidence to support the trial 
court's finding that the decedent had testamentary capac- 
ity to make the will in question, including the testimony 
of the two attesting witnesses to the will, both lawyers, 
the lawyer who drew the will in question, and two doctors, 
that decedent was competent to make the will, notwith- 
standing evidence that decedent had been adjudicated 
incompetent and had‘a ‘guardian appointed to manage 
decedent's property a week later. Hummer v. Betenbough, 
1965-NMSC-075, 75 N.M. 274, 404 P.2d 110. 

Evidence supported’ finding that 72-year-old testator, 
who married testator's former housekeeper after entering 
hospital as a patient and who executed will following the 
marriage, leaving testator's property to testator's spouse, 
had testamentary capacity sufficient to execute will, and 
was not under undue influence even though testator's 
earlier will had named testator's sibling to receive testa- 
tor's property and even though testator's spouse had only 
taken care of and waited on testator as his housekeeper 
for two years prior to his death. McHlhinney v Kelly, 
1960-NMSC-112, 67 N.M. 399, 56 P.2d 113. 

Evidence of lack of testamentary intent. — The jury 
had no substantial evidence from which it could conclude 
that testator was lacking the mental capacity to make a 
will since all of the testimony reflected a perfectly natu- 
ral deterioration of decedent in decedent's later years, in- 
cluding physical weakness, mental weakness, loss of some 
memory and some power of decision, but there not a single 
word of testimony addressed to the three controlling ele- 
ments of testamentary capacity, namely: (1) knowledge of 
the meaning of the act of making a will; (2) knowledge of 
the character and extent of the estate and (3) knowledge of 
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the natural objects of testator's bounty. Calloway v. Miller, 
1954-NMSC-014, 58 N.M. 124, 266 P.2d 365. 

Presumption of incapacity. — Adjudication of testa- 
tor as insane a few months before testator executed pur- 
ported will raised a presumption of lack of testamentary 
capacity that was not overcome by decedent's siblings’ evi- 
dence. In re Armijo's Will, 1953-NMSC-095, 57 N.M. 649, 
261 P.2d 833. 

Right to dispose of estate by will given. — This 
section (30-1-1, 1953 Comp., repealed) gives every person 
21 years old (now age of majority) and of sound mind the 
right to dispose by will of his separate estate without re- 
striction. In re Estate of McMillen, 1903-NMSC-012, 12 
N.M. 81, 71 P. 1083 (decided under prior law). 

Law reviews. — For article, "Mental Incompetency to 
Make a Will," see 7 Nat. Resources J. 89 (1967). 

For comment, "Community Property - Power of Testa- 
mentary Disposition - Inequality Between Spouses," see 7 
Nat. Resources J. 645 (1967). 

For article, "Intestate Succession and Wills Law: The 
New Probate Cade," see 6 N.M.L. Rev. 25 (1975). 

For annual survey of New Mexico Law of Wills and 
Trusts, see 20 N.M.L. Rev. 439 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 79 Am. 
Jur. 2d Wills §§ 56, 70 to 101. 

Epilepsy as affecting testamentary capacity, 16 A.L.R. 
1418. 

Admissibility of evidence other than testimony of sub- 
scribing witnesses to prove due execution of will or testa- 
mentary capacity, 63 A.L.R, 1195. 

Admissibility of evidence of reputation on issue of men- 
tal condition, or testamentary or contractual capacity or 
incapacity, 105 A.L.R. 1443. 

Illustrations of instructions or requested instructions 
as to effect of unnaturalness or unreasonableness of provi- 
sions of will on question of testamentary capacity or un- 
due influence, 187 A.L.R. 989, 

Admissibility and probative force, on issue of compe- 
tency to execute an instrument, of evidence of incompe- 
tency at other times, 168 A.L.R. 969. 

Insane delusion as invalidating a will, 175 A.L.R. 882, 

Admissibility, on issue of testamentary capacity, of pre- 
viously executed wills, 89 A.L.R.2d 177. 

Effect of guardianship of adult on testamentary capac- 
ity, 89 A.L.R.2d 1120. 

Testamentary capacity as affected by use of intoxicating 
liquor or drugs, 9 A.L.R.3d 15. 

May parts of will be upheld notwithstanding failure of 
other parts for lack of testamentary capacity or undue in- 
fluence, 64 A.L.R.3d 261. 

Sufficiency of evidence that will was not accessible to 
testator for destruction, in proceeding to establish lost 
will, 86 A.L.R.3d 980. 

Base for determining amount of bequest of a specific per- 
cent or proportion of estate or property, 87 A.L.R.3d 605. 

Condition that devisee or legatee shall renounce, em- 
brace, or adhere to specified religious faith, 89 A.L,R.3d 984. 

Alzheimer's disease as affecting testamentary capacity, 
47 A.L.R.5th 523. 

94 C.J.S. Wills § 150; 95 C.J.S. Wills § 462. 


_ Except as provided in Sections 45-2-506 and 45-2-513 NMSA 1978, a will must be: 


A. in writing; 


B. signed by the testator or in the testator's name by some other individual in the testator's 
conscious presence and by the testator's direction; and 

C. signed by at least two individuals, each of whom signed in the presence of the testator and of 
each other after each witnessed the signing of the will as described in Subsection B of this section. 
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History: 1953 Comp., § 32A-2-502, enacted by Laws 
1975, ch. 257, § 2-502; repealed and reenacted by 
Laws 1993, ch. 174, § 26; 1995, ch. 210, § 11, 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 26 repealed former 45-2-502 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 2-502, and. enacted a new section, 
effective July 1, 1993. 

Compiler's notes. — This section is similar to former 
30-1-4, 1953 Comp. 

Cross references, — For who may witness, see 45-2- 
505 NMSA 1978.. 

For general rule of competency of witnesses, see 11-601 
NMRA. 

The 1995 amendment, effective July 1, 1995, Fewrnts 
the section to such an extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


Intent of decedent. — The totality of the circum- 
stances did not support contestant's claim of undue in- 
fluence by beneficiary upon the testator; without such a 
showing, the court cannot speculate upon facts underlying 
the will without jeopardizing the principle of testamen- 
tary freedom. Gersbach v. Warren, 1998-NMSC-013, 125 
N.M. 269, 960 P.2d 811. 

Witness's undue influence questioned. — A de- 
visee's signature as a third witness was unnecessary 
to prove due execution of a contested will (45-2-502(A) 
NMSA 1978), so it could not be said that devisee partici- 
pated in procuring the will by securing its execution. Jn re 
Estate of Gonzales, 1988-NMCA-098, 108.N.M. 5838, 775 
P.2d 1800. 

A complete attestation clause above the signature 
of the witnesses to a will raises a presumption of the due 
execution of the will, if the signatures of the testator and 
witnesses are proved to be genuine. In re Akin's Estate, 
1937-NMSC-068, 41 N.M. 566, 72 P.2d 21; In re Estate of 
Padilla, 1982-NMCA-033, 97 N.M. 508, 641 P.2d 539. 

Presumption of due execution is not sufficient to 
create a prima facie case for the proponents of a will. New 
Mexico is now guided by Rule 301, N.M.R. Evid, In re Estate 
of Padilla, 1982-NMCA-0338, 97 N.M. 508, 641 P.2d 539. 

In the absence of an attestation clause, if the 
will is subscribed by the genuine signature of the testa- 
tor with the genuine signatures of two persons under 
the word "witnesses" below the signature of the testator, 
the presumption of due execution applies if the subscrib- 
ing witnesses are dead or cannot recall with certainty 
any of the details of the transaction. In re Akin's Estate, 
1937-NMSC-068, 41 N.M. 566, 72 P.2d 21. 

Same number of witnesses for codicil and will. 
— A codicil must be attested by the same number of wit- 
nesses as is required for the original will. Garcia y Perea v. 
Barela, 1890-NMSC-009, 5 N.M. 458, 23 P. 766, rehearing 
denied, Garcia y Perea v. Barela, 1891-NMSC-034, 6 N.M. 
239,.27 P. 507. 

Where oral declarations by testator of change 
of will admissible. — Declarations of the testator in a 
probate proceeding tending to corroborate existing physi- 
cal evidence showing that a will made and executed by 
testator had been later changed by him were admissible 
as an exception to the hearsay rule. Jn re Roeder's Estate, 
1940-NMSC-046, 44 N.M. 429, 103 P.2d 631, later appeal, 
1940-NMSC-060, 44 N.M. 578, 106 P.2d 847. 

Essential hallmarks of will. — Revocability during 
a testator's lifetime, and an intent that the disposition 
take effect only after the death of the testator, are essen- 
tial hallmarks of a will. Mills v. Kelly, 1983-NMCA-018, 99 
N.M. 482, 660 P.2d 124. 
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Testator must manifest that will signed for him "at 
his request". — When a testator directs that an individual 
sign a will for him on his behalf, Subsection B of 45-2-502 
NMSA 1978 requires publication or some manifestation by 
the testator that the instrument is being signed "at his re- 
quest as and for his last will and testament." Mills v. mae 

1983-NMCA-018, 99 N.M. 482, 660 P.2d 124. 

Testator must indicate to witnesses that ee 
ment signed is his will. Mills v. Kelly, 1983-NMCA-018, 
99 N.M. 482, 660 P.2d 124. 

Someone other than testator may declare instru- 
ment witnessed to be testator's wille— A declaration 
that the instrument to be witnessed is the will of testa- 
tor may be made by one other than the testator if the 
testator indicates his agreement thereto. Mills v. Kelly, 
1983-NMCA-018, 99 N.M. 482, 660 P.2d 124. 

Nontestamentary document insufficient. — A doc- 
ument purporting to revoke a prior valid will that did not 
contain, testamentary provisions and that was witnessed 
only by notary public did not satisfy the requirements of 
45-2-507 NMSA 1978 or this section. Sanchez v, Martinez, 
1999-NMCA-093, 127 N.M. 650, 985 P.2d 1230. 

Notary public as witness. — Where a notary public 
drafted a will for a decedent, saw the decedent sign the 
document, signed the document in the presence of the de- 
cedent and the other witness, and identified himself in the 
document as a notary public, he signed the will as a wit- 
ness. In re Estate of Martinez, 1983-NMCA-050, 99 N.M. 
809, 664 P.2d 1007. 

Evidence sufficient to establish prima . fa- 
cie proof of due execution. Jn re Estate. of Kimble, 
1994-NMCA-028, 117 N.M. 258, 871 P.2d 22. 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

_ For article, "Survey of New Mexico Law, 1982-83: Es- 
tates and Trusts," see 14 N.M.L, Rev, 153 (1984). 

For comment, "Effectuating the Intent of the Testator: 
New Mexico Boys Ranch, Inc. v. Hanvey," see 14 N.M.L. 
Rev. 419 (1984). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 79 Am, 
Jur. 2d Wills §§ 23 to 36, 254, 271, 329. 

Manner of signing as affecting sufficiency of signature 
of testator, 31 A.L.R. 682, 42 A.L.R. 954, 114 A.L.R. 1110. 

Effect of illegibility of signature of testator or witness to 
will, 64 A.L.R. 208. 

Acknowledgment of signature by testator or witness to 
will as satisfying statutory requirement that testator or 
witness sign in the presence of each other, 115 A.L.R. 689. 

Admissibility of testator's declarations upon the issue 
of the genuineness or due execution of purported will, 62 
A.L.R.2d 855, 

Will or instrument. in form of will as sufficient memo- 
randum of contract to devise or bequeath, 94 A.L.R.2d 921, 

Necessity that attesting witness realize instrument was 
intended as will, 71 A.L.R.3d 877. 

Requirement that holographic will, or its material pro- 
visions, be entirely in testator's handwriting as affected 
by appearance of some printed or written matter not in 
testator's handwriting,.37 A.L.R.4th 528, 

Payable-on-death savings account or certificate of de- 
posit as will, 50 A.L.R.4th 272. 

Sufficiency of evidence to support grant. of. summary 
judgment in will probate or contest proceedings, 53 
A.L.R.4th 561. 

Proper execution of self-proving affidavit as validat- 
ing or otherwise curing defect in execution of will itself, 
1 A.L.R.5th 965. 

94 C.J.S. Wills §§ 152, 177, 182, 183. 
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Compiler's notes. — Laws 1975, ch. 257, § 2-503, con- Section 2-503 UPC provides a harmless error provision 
tained this section number, but no accompanying text. for failure to comply with the provisions of 2-502 UPC re- 
lating to the execution of wills. 


45-2-504. Self-proved will. 


A. A will may be simultaneously executed, attested and made self-proved by acknowledgment 
thereof by the testator and affidavits or affirmations under penalty of perjury of the witnesses, 
each made before an officer authorized to administer oaths under the laws of the state in which 
execution occurs and evidenced by the eho s certificate, under official seal, in substantially the 
following form: 


A, , the testator, swear or affirm under penalty of perjury on this day of : 
that I request and to act as witnesses to my will; that I declare to them and the 
undersigned authority that this document is my will; that I sign this will in the presence of both 
witnesses; that they sign the will as witnesses in my presence and in the presence of each other; 
that the will was read: by me (or read and explained to me) after being prepared and before I sign 
it; that it clearly and accurately expresses my wishes; that I sign it willingly (or willingly directed 
another to sign for me); that I make and sign the will as my free and voluntary act for the pur- 
poses expressed in the will; that I am eighteen years of age or older; that I am mentally capable 
of disposing of my estate by will; and that I am not acting under duress, menace, fraud or undue 
influence of any person. | 


Testator 
We, and , the witnesses, do hereby swear or affirm under penalty of per- 
jury on this day of to the undersigned authority that the testa- 
tor, , declares that the attached document is his or her will; that the testator 


signs it willingly (or willingly directs another to sign for him or her); that the testator signs it in 
the presence of both of us and requests both of us to sign as witnesses; that each of us, in the pres- 
ence of the testator and in the presence of each other, signs this will as witness to the testator's 
signing; that so far as we can determine, the testator is eighteen years of age or older; that the 
testator is not acting under duress, menace, fraud or undue influence of any person; and that the 
testator, in our opinion, is mentally capable of disposing of his or her estate by will. 


Witness 


Witness 
State of 
County of 


Subscribed and sworn to, or affirmed under penalty of perjury, and acknowledged before me by 
, the testator, and subscribed. and sworn to, or affirmed under penalty of perjury, be- 
fore me by and , witnesses, this day of ; 
(Seal) 


(Signed) 


(Official capacity of officer)". 


B. An attested aul may be made selfpraved at any time after its execution by the acknowl- 
edgment thereof by the testator and the affidavits or affirmation under penalty of perjury of the 
witnesses, each made before an officer authorized to administer oaths under the laws of the state 
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in which the acknowledgment occurs and evidenced by the officer's certificate, under official seal, 
attached or annexed to the will in substantially the following form: 


aT __.;the testator, swear or affirm under penalty of perjury on this 

day of that I requested and to act as witnesses to my 
will; that I declared to them and the undersigned authority that this document is my will; that 
I signed this will in the presence of both witnesses; that they signed the will as witnesses in my 
presence and in the présence of each other; that the will was read by me (or read and explained to 
me) after being prepared and before I signed it; that it clearly and accurately expresses my wishes; 
that I signed it willingly (or willingly directed another to sign for me); that I made and signed the 
will as my free and voluntary act for the purposes expressed in the will; that I am eighteen years 
of age or older; that I am mentally capable of disposing of my estate by will; and that I am not act- 
ing under duress, menace, fraud or undue influence of any person. 


Testator 
We, erwied ben boreqera erieri yard , witnesses, do hereby swear or af- 
firm under penalty of perjury on this day of that‘ the 
testator, , declared the attached document to be his or her will; that the testator 


signed it willingly (or willingly directed another to sign for the testator); that the testator signed 
it in the presence of both of us and requested both of us to sign as witnesses; that each of us, in 
the presence of the testator and in the presence of each other, signed this will.as witness to the 
testator's signing; that so far as we could determine, the testator is eighteen years of age or older; 
that the testator was not acting under duress, menace, fraud or undue influence of any person; and 
that the testator, in our opinion, was mentally capable of disposing of the testator's estate by will. 


Witness 
Witness 


State of 
County of 
Subscribed and sworn to, or affirmed under penalty of perjury, and acknowledged before me by 
, the testator, and subscribed and sworn to, or affirmed under penalty of perjury, before 
me by and , witnesses, this of 
(Seal) 


(Signed) 
(Official capacity of officer)". 


C. Asignature affixed to a self-proving affidavit attached to a will is considered a signature af- 
fixed to the will if necessary to prove the will's due execution. 


History: 1953 Comp., § 32A-2-504, enacted by Laws The 2017 amendment, effective January 1, 2018, re- 
1975, ch. 257, § 2-504; repealed and reenacted by Laws vised the language in the forms for self-proved wills; in 
1993, ch. 174, § 27; 1995, ch. 210, § 12; 2017, ch. 41, § 15. Subsection A, in the first paragraph, after "affidavits", 

Official comments. — See Commissioners on Uniform added "or affirmations under penalty of perjury", and 
State Law official comment to 2-504 UPC, completely rewrote the language of the form; and in Sub- 

Repeals and reenactments. — Laws 1993, ‘ch. 174, section B, in the first paragraph, after "affidavits", added 
§ 27 repealed former 45-2-504 NMSA 1978, as enacted by “or affirmation under penalty of perjury", rewrote the lan- 
Laws 1975, ch. 257, § 2-504, and enacted a new'‘section, guage of the form, and in the last paragraph of the sub- 
effective July 1, 1998. section, after each occurrence of "sworn to", added "or af- 

Compiler's notes. — This section is similar to former» |. firmed under penalty of perjury". 
30-2-8.2, 1953 Comp.. ; The 1995 amendment, effective July 1, 1995, substi- 

Cross references. — For age of majority, see 12- 2A-3 tuted "best of our knowledge" for "best of his knowledge" 


and 28-6-1 NMSA 1978. 
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near the end of the form in Subsection A and made minor 
stylistic changes. 


ANNOTATIONS - 


Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Wills §§ 23 to 36, 70 to 101, 254, 271. 

Testator's name in body of instrument as sufficient sig- 
nature where statute does not require will to be signed at 
end, 29A.L.R. 891. 

Fingerprints as signature, 72 A.L.R.2d 1267. 


45-2-505. Who may witness. 


INTESTATE SUCCESSION AND WILLS 


45-2-507 


Validity of wills signed by mark, stamp or symbol or 
partial or abbreviated signature, 98 A.L.R.2d 841. 

Sufficiency of testator's acknowledgment of signature 
from his conduct and the surrounding circumstances, 7 
A.L.R.3d 317. 1 

Place of signature of attesting witness, 17 A.L.R.3d 705, 
1A.L.R.5th 965. 

Testator's illiteracy or lack of knowledge of language in 
which will is written as affecting its validity, 37 A.L.R.3d. 889, 

When is will signed at "end" or "foot" as required by 
statute, 44 A.L.R.3d 701. 

94 C.J.S. Wills §§ 152, 177, 179, 182, 183. 


A. An individual generally competent to be a witness may act as a witness to a will. 
B. The signing of a will by an interested witness does not invalidate the will or any provision 


of it. 


History: 1953 Comp., § 32A-2-505, enacted by Laws 
1975, ch. 257, § 2-505; repealed and reenacted by 
Laws 1993, ch. 174, § 28. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-505 UPC. 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 28 repealed former 45-2-505 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 2-505, and enacted a new section, 
effective July 1, 1993. 

Compiler's notes. — This section is different from for- 
mer 30-1-5, 1953 Comp., relating to disqualifications of 
witnesses. 


ANNOTATIONS 


Interested party as witness. — Under the Probate 
Code (45-2-505 NMSA 1978), a will is not invalid because 


it was signed by an interested witness. Jn re Estate of Gon- 
zales, 1988-NMCA-098, 108 N.M. 688, 775 P.2d 1300. 

Notary public as witness, — Where a notary public 
drafted a will for a decedent, saw the decedent sign the 
document, signed the document in the presence of the de- 
cedent and the other witness, and identified himself in the 
document as a notary public, he signed the will as a wit- 
ness. In re Estate of Martinez, 1983-NMCA-050, 99 N.M. 
809, 664 P.2d 1007 (decided under former law). 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M. L. Rev. 25 
(1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills §§ 283 to 312. 

Competency, as witness attesting will, of attorney 
named therein as executor's attorney, 30 A.L.R.3d 1361. 

94 C.J.S. Wills §§ 182, 183; 95 C.J.S. Wills § 274. 


45-2-506. Choice of law as to execution. 


A written will is valid if executed in compliance with Section 45-2-502 NMSA 1978 or if its ex- 
ecution complies with the law at the time of execution of the place where the will is executed or of 
the law of the place where at the time of execution or at the time of death the testator is domiciled, 


has a place of abode or is a national. 


History: 1953 Comp., § 32A-2-506, enacted by Laws 
1975, ch. 257, § 2-506; repealed and reenacted by 
Laws 1999, ch. 174, § 29; 2016, ch. 69, § '709. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 2-506 UPC, 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 29 repealed former 45-2-506 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 2-506, and enacted a new section, 
effective July 1, 1993. 

The 2016 amendment, effective July 1, 2016, after 
"testator is domiciled", added "has a place of abode". 


ANNOTATIONS 


Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 80 Am. 
Jur, 2d Wills § 1122. 

Retrospective application of statute concerning execu- 
tion of wills, 111 A.L.R. 910. 

Construction of reference in will to statute where per- 
tinent provisions of statute are subsequently changed by 
amendment or repeal, 63 A.L.R.3d 603. 

94 C.J.S. Wills § 15. 


45-2-507. Revocation by writing or by act. 


A. Avwill or any part thereof is revoked: 


(1) by executing a subsequent will that revokes the previous will or part expressly or by 


inconsistency; 
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(2). by executing another subsequent document in the manner provided for in Section 45- 
2-502 or 45-2-504 NMSA 1978, or both, that expressly revokes the previous will or part thereof; or 

(3) by performing a revocatory act on the will if the testator performed the act with the 
intent and for the purpose of revoking the will or part or if another individual performed the act 
in the testator's conscious presence and by the testator's direction. For purposes of this paragraph, 
"revocatory act.on the will" includes burning, tearing, canceling, obliterating or destroying the will 
or any part of it. A burning, tearing or canceling is a "revocatory act on the will", whether or not 
the burn, tear or cancellation touched any of the words on the will. 

B. Ifa subsequent will does not expressly revoke a previous will, the execution of the subse- 
quent will wholly revokes the previous will by inconsistency if the testator intended the subse- 
quent will to replace rather than supplement the previous will. 

C. The testator is presumed to have intended a subsequent will to replace rather than supple- 
ment a previous will if the subsequent will makes a complete disposition of the testator's estate. If 
this presumption arises and is not rebutted by clear and convincing evidence, the previous will is 
revoked; only the subsequent will is operative on the testator's. death. 

D. The testator is presumed to have intended a subsequent will to supplement rather than 
replace a previous will if the subsequent will does not make a complete disposition of the testator's 
estate. If this presumption arises and is not rebutted by clear and convincing evidence, the sub- 
sequent will revokes the previous will only to the extent that the subsequent will is inconsistent 
with the previous will; each will is fully operative on the testator’s death to the extent that the 
wills are not inconsistent. 


History: 1953 Comp., § 32A-2-507, enacted by Laws Generally, as to statutes regulating revocation. — 
1975, ch. 257, § 2-507; repealed and reenacted by Statutes regulating revocation of wills are generally held 
Laws 19983, ch. 174, § 30; 2011, ch. 124, § 23. to be mandatory and controlling, and a will may be re- 

Official comments. — See Commissioners on Uniform voked only in the manner described by the statute. Albu- 
State Law official comment to 2-507 UPC. querque Nat'l Bank v. Johnson, 1964-NMSC-055, 74 N.M. 

Repeals and reenactments. — Laws 1998, ch. 174, 69, 390 P.2d 657 (decided under former law). 

§ 30 repealed former 45-2-507 NMSA 1978, as enacted’ by Section is mandatory only in that it governs the 
Laws 1975, ch. 257, § 2-507, and enacted a new section, manner by which a will may be revoked by a subsequent 
effective July 1, 1993. written instrument. Boddy v. Boddy, 1966-NMSC-242, 77 

Compiler's notes. — Subsections A and B of this sec- N.M. 149, 420 P.2d 301 (decided under former law). 
tion are similar to former 30-1-8, 1953 Comp. Subsection Burden of proof. — Party claiming revocation has 
C is similar to former 30-1-8.1, 1953 Comp. the burden of establishing that the testator revoked 

Cross references. — For execution of will, see 45-2- the earlier will. Albuquerque Nat'l Bank v. Johnson, 
502 NMSA 1978. 1964-NMSC-055, 74 N.M. 69, 390 P.2d 657 (decided under 

The 2011 amendment, effective January 1, 2012, pro- former law), 
vided that a will is revoked by the execution of another - Mere intention alone, no matter how unequivocal, 
subsequent witnessed will or self-proved will that ex- is not sufficient to effect the revocation of a will. Persch- 
pressly revokes the previous will. bacher v. Moseley, 1965-NMSC-068, 75 N.M, 252, 403 P.2d 


693 (decided under former law). 


ANNOTATIONS Isolated surviving paragraph not given effect. — 

I. GENERAL CONSIDERATION. Where almost all the dispositive provisions of a will have 
Il. BY WRITING. been cancelled or where a material portion of the will is 
Ill. BYACT. cancelled so as to indicate a definite intent that the will be 
cancelled in its entirety, an isolated paragraph surviving 

I, GENERAL CONSIDERATION. the cancellation will not be given effect. Boddy v, Boddy, 


1966-NMSC-242, 77 N.M. 149, 420 P.2d 301 (decided un- 


Scope of prior section regulating revocation. — der former law). 


This section (30-1-8, 1953 Comp., repealed) addresses it- 


self only to revocation by subsequent written instrument. II, BY WRITING. 

It does not preempt a revocation by operation of law or : : r 
revocation by physical act performed on the face of the Document revoking will was not effective. —A 
will. Boddy v. Boddy, 1966-NMSC-242, 77 N.M. 149, 420 document titled "Revocation of Missing Will" that was 
P.2d 301 (decided under former law). signed by the decedent and two witnesses and notarized 

After statute of limitations has run, validity pant was ineffective, as a subsequent will, to revoke the dece- 
not be contested by an heir on the ground that property dent's missing will where the document expressly stated 
settlement and divorce have revoked it. Stitt v. Cox, that the decedent intended to revoke any and all wills 
1948-NMSC-005, 52 N.M. 24, 190 P.2d 434 (decided under and codicils without making a subsequent will. Gushwa v, 
former law). Hunt, 2008-NMSC-064, 145 N.M. 286, 197 P.3d 1. 

Will may be revoked by operation of law. In’ré _ » Decedent's act of writing "revoked" across the 
Roeder's Estate, 1940-NMSC-060, 44 N.M. 578, 106 P.2d_-—S— Pages of a photocopy of his will was not effective to re- 
847; Brown v. Heller, 1924-NMSC-045, 30 N.M. is 297 voke the will. Gushwa v, Hunt, 2008-NMSC- 064, 145 N.M. 
P, 594 (decided under former law); In re Estate of Teop- 286, 197 P.3d 1. wae 
fer, 1904-NMSC-026, 12 N.M. 372, 78 P. 53 (decided under Intention insufficient. — A declared intention to 
former law). make a will does not operate as a revocation of an existing 
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one. In re Will of Williams, 1962-NMSC-149, 71: N.M. 39, 
376 P.2d 3 (decided under former law), 

Effect of subsequent testamentary instrument on 
prior will. — The mere fact of the making of a subsequent 
testamentary instrument does not work a total revocation 
of a prior will, A subsequent testamentary instrument 
which is partially inconsistent with an earlier one revokes 
the former only as to those parts that are inconsistent. 
Albuquerque Nat'l Bank v. Johnson, 1964-NMSC-055, 74 
N.M. 69, 390 P.2d 657 (decided under former law). 

Effect of words "cancelled," "void," etc. — Writing 
the word "cancelled," "void" or some similar word. across 
the dispositive provisions or other material parts of the 
will operates as a revocation by cancellation of the will, 
not by a subsequent testamentary instrument. Boddy v. 
Boddy, 1966-NMSC-242, 77 N.M. 149, 420 P.2d 301 (de- 
cided under former law), 

Nontestamentary document insufficient. — A doc- 
ument purporting to revoke a prior valid will that did not 
contain testamentary provisions and that was witnessed 
only by notary public did not satisfy the requirements of 
this section or 45-2-502 NMSA 1978. Sanchez v. Martinez, 
1999-NMCA-093, 127 N.M. 650, 985 P.2d 1230. 

Writing "void" and signing name. — Where testator 
printed the word "void" in letters varying from one to three 
inches in height, in three places across the first page and 
again across the second page of the two-page instrument, 
and wrote "By Ben B. Boddy, March 9, 1964" once on each 
page following the word "void," revocation was effected by 
cancellation of the will and not by a subsequent testamen- 
tary instrument, Boddy v. Boddy, 1966-NMSC-242, 77 
N.M. 149, 420 P,2d 301 (decided under former law). 


III, BY ACT. 


Joint tenancy’ s effect. — Placing ihe spouses’ prop- 
erty in joint tenancy is in no way inconsistent with an 
agreement that the surviving spouse shall distribute at 
death all property (including property that the surviv- 
ing spouse acquired through joint tenancy) in a particu- 
lar manner, and the trial court erred in concluding that 
doing so impliedly revoked the spouses’ mutual wills. 
Placing property in joint tenancy is a common method by 
which spouses transfer property upon death for the sole 
purpose of avoiding costs of probate, Bailey v..Caldwell, 
1996-NMCA-063, 121 N.M. 854, 918 P.2d.1354, 

Effect of subsequent conveyance of. property 
willed. — If a testator, after executing a will specifically 
devising certain property, subsequently voluntarily, con- 
veys all or a part of the property so willed, there is an 
implied revocation of the will insofar as the property con- 
veyed is concerned, and the property is adeemed from the 
operation of the will. Gregg v. Gardner, 1963-NMSC-223, 
73 N.M. 347, 388 P.2d 68 (decided under former law), 

Concurrence of intent and act required. — There 
must be concurrence of intent and act to effect a revoca- 
tion. Albuquerque Nat'l Bank v, Johnson, 1964-NMSC-055, 
74 N.M. 69, 390 P.2d 657 (decided under former law). 

Determination of intent. — Whether a will has been 
burned, torn, canceled, obliterated or destroyed with the 
intent to revoke it is a matter of fact to be determined in 
each particular case. In re Will of Greig, 1979-NMSC-014, 
92 N.M. 561, 591 P.2d 1158 (decided under former law). 

Destruction of unopened letter . insufficient: to re- 
voke will. — Where testatrix after viewing special deliv- 
ery envelope, but without opening it or examining its con- 
tents, states that it is her will, that she does not want it, 
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and directs her nurse to tear it up, and the nurse in compli- 
ance: with instructions of testatrix destroys the unopened 
envelope and its contents, there is no revocation of the will 
as there is no direct evidence that the will was contained in 
the envelope. Perschbacher v. Moseley, 1965-NMSC-068, 75 
N.M..252, 403 P.2d 693 (decided under former law). 

Where testator substitutes new first page to 
original will and destroys the original first page, he has 
shown an intention to change the will but not to revoke it. 
In re Roeder's Estate, 1940-NMSC-060, 44 N.M. 578, 106 
P.2d 847 (decided under former law). 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

For article, "Survey of New Mexico Law, 1979-80: Hs- 
tates and Trusts," see 11 N.M.L. Rev. 151 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills §§ 510 to 540, 542, 548. 

Necessity that later will refer to earlier will in order to 
effect revocation under statutes providing that a will may 
be revoked by a subsequent will declaring the revocation, 
28°A.L.R. 691. 

Implied revocation of will by later will, 51 A.L.R. 652, 
59 A.L'R.2d 11. 

Validity, construction and effect of provisions of will re- 
lating to its modification or revocation, 72 A.L.R. 871. 

Revocation by ratification or adoption of physical de- 
struction or mutilation of will without testator's knowl- 
edge or consent in first instance, 99 A.L.R. 524, 

Necessity that physical destruction or mutilation of will 
be done in testator's presence in order to effect revocation, 
100 A.L.R. 1520. 

Possibility of avoiding or limiting effect of clause in later 
will purporting to revoke all former wills, 125 A.L.R, 936. 

Destruction or cancellation, actual or presumed, of one 
copy of will of executed in duplicate, as revocation of other 
copy, 17 A.L.R.2d 805. 

Effect of testator's attempted physical alteration of will 
after execution, 24 A.L.R.2d 514, 

Revocation as affected by invalidity of some or all of the 
dispositive provisions of later will, 28 A.L.R.2d 526, ; 
Revocation of will by nontestamentary writing, 22 

A.L.R.3d 1346. 

Admissibility of testator's declarations on issue of re- 
vocation of will, in his possession at time of his death, by 
mutilation, alteration or cancellation, 28 A.L.R.3d 994, 

‘ Revocation of witnessed will by holographic will or codi- 
cil, where statute requires revocation by instrument of 
equal formality as will, 49 A.L.R.3d1223. 

Testator's failure to make new will, following loss of 
original will by fire, theft or similar casualty, as constitut- 
ing revocation of original will, 61 A.L.R.3d 958. 

Establishment and effect, after death of one of the mak- 
ers of joint, mutual, or reciprocal will, of agreement not to 
revoke will, 17 A.L.R.4th 167. 

Revocation of prior will by revocation clause in lost will 
or other-lost instrument, 31 A.L.R.4th 306. 

Sufficiency of evidence of nonrevocation of lost will 
not shown to have been inaccessible to testator - modern 
cases, 70 A.L.R.4th 323, 

_ Ademption or revocation of specific devise or bequest by 


‘guardian, committee, conservator, or trustee of mentally 
_ or physically incompetent testator, 84 A.L.R.4th 462. 


. Sufficiency of evidence of nonrevocation of lost will 
where codicil survives, 84 A.L.R.4th 531. 
95 C.J.S. Wills §§ 271, 274, 296, 297. 


45-2-508. Revocation oe change of circumstances. 
' Except as ‘eitotialed in Sections 45-2-803 and 45-2- 804 NMSA 1978, a oraerits of circumstances 


does not revoke a will or any part of it. 
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History: 1953 Comp.,, § 32A-2-508, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
1975, ch. 257, § 2-508; repealed and reenacted by Jur. 2d Wills §§ 586 to 588, 685, 766. 

Laws 1998, ch. 174, § 31. « Illegitimacy of child as affecting revocation of will by 

Repeals and reenactments. — Laws 1993, ch. 174, subsequent birth of child, 18 A.L.R. 91, 88 A.L.R. 1344, 

§ 31 repealed former 45-2-508 NMSA 1978, as enacted by ‘Divorce or separation as affecting person entitled to 
Laws 1975, ch. 257, § 2-508, and enacted a new section, devise or bequest to "husband," "wife" or "widow," 75 
effective. July 1, 1993. A.L.R.2d 1413. 

Compiler's notes. — This section includes within its Statutory revocation of will by subsequent birth or 

scope some of the functions of former 30-1-7.1, 1953 Comp. adoption of child, 97 A.L.R.2d 1044. — 
ahs Divorce as affecting will previously executed by hus- 
ANNOTATIONS band or wife, 71 A.L.R.3d 1297. 

Law reviews. — For article, "Intestate Succession and Devolution of gift over upon spouse predeceasing tes- 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 pea ep nee fails because of divorce, 74 
eta article, "Survey of New Mexico Law, 1979-80: Es- Validity of statutes or rule providing that marriage or 
tates and Trusts," see 11 N.ML. Rev, 151 (1981). remarriage of woman operates as revocation of will previ- 


ously executed by her, 99 A.L.R.3d 1020. 
95 C.J.S, Wills § 293. 


45-2-509. Revival of revoked will. 


A. Ifa subsequent will that wholly revoked a previous will is thereafter revoked by a revoca- 
tory act pursuant to Paragraph (2) of Subsection A of Section 45-2-507 NMSA 1978, the previous 
will remains revoked unless it is revived. The previous will is revived if it is evident from the cir- 
cumstances of the revocation of the subsequent will or from the testator's contemporary or subse- 
quent written declarations that the testator intended the previous will to take effect as executed. 

B. Ifa subsequent will that partly revoked a previous will is thereafter revoked by a revoca- 
tory act pursuant to Paragraph (2) of Subsection A of Section 45-2-507 NMSA 1978, a revoked part 
of the previous will is revived unless it is evident from the circumstances of the revocation of the 
subsequent will or from the testator's contemporary or subsequent written declarations that the 
testator did not intend the revoked part to take effect as executed. 

C. Ifa subsequent will that revoked a previous will in whole or in part is thereafter revoked by 
another, later, will, the previous will remains revoked in whole or in part unless it or its revoked 
part is revived. The previous will or its revoked part is revived to the extent it appears from the 
terms of the later will that the testator intended the previous will to take effect. 


History: 1953 Comp., § 32A-2-509, enacted by Laws affirmation executed in 1976 acknowledged the validity 


1975, ch. 257, § 2-509; repealed and reenacted by of the 1972 will, the 1975 will was revoked and the 1972 

Laws 1998, ch. 174, § 32, will was revived under this section. In re Will of Greig, 
Repeals and reenactments, — Laws 1993, ch, 174, 1979-NMSC-014, 92 N.M. 561, 591 P.2d 1158 (decided un- 

§ 32 repealed former 45-2-509 NMSA 1978, as enacted by der former law). 

Laws 1975, ch. 257, § 2-509, and enacted a new section, Law reviews. — For article, "Intestate Succession and 

effective July 1, 1993. Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
Compiler's notes. — This section is similar to former (1975). 

30-1-9, 1953 Comp, For article, "Survey of New Mexico Law, 1979-80: Es- 
Cross references. — For revocation by writing or act, tates and Trusts," see 11 N.M.L. Rev. 151 (1981). 

see 45-2-507 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 


Jur, 2d Wills 88 684 to 701. 
ANNOTATIONS Revocation of later will as reviving earlier will, 28 


Revival of revoked will by affirmation. — Where A.L.R. 911, 162 A.L.R. 1072. 
a provision in a 1975 will revoked a 1972 will, but an 95 C.J.S, Wills §§ 299 to 301. 


45-2-510. Incorporation by reference. 


_ Awriting in existence when a will is executed may be incorporated by reference if the language 
of the will manifests this intent and describes the writing sufficiently to permit its identification. 


History: 1953 Comp., § 32A-2-510, enacted by Laws ANNOTATIONS 


1975, ch, 257, § 2-510; 1993, ch, 174, § 83. ° san) 

The 1993 amendment, effective July 1, 1993, substi- Oral testimony cannot remedy will's defects. 
tuted "A writing" for "Any writing" at the beginning of — Since it is undisputed that the decedent failed in his 
Aa A 2p ns will to leave written, signed instructions identifying his 
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intended beneficiaries, extrinsic, oral testimony was not Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
admissible to rectify defects in the will itself or to over- Jur, 2d Wills $§ 199 to 209. 
come the decedent's failure to leave other proper written Letter as a will or codicil, 54 A.L.R. 917, 40 A.L.R.2d 698. 
instructions concerning his beneficiaries. In-re Estate of Notation on note or securities as a will or codicil, 62 
Boyer, 1994-NMCA-005, 117 N.M. 74, 868 P.2d 1299, A.L.R, 292. 

Law reviews. — For article, "Intestate Succession and 94 C.J.S. Wills §§ 161, 163. 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 


45§-2-511. Testamentary additions to trust. 


A. A will may validly devise property to the trustee of a trust established or to be established: 
(1) during the testator's lifetime by the testator, by the testator and some other person or 
by some other person, including a funded or unfunded life insurance trust, although the settlor 
has reserved any or all rights of ownership of the insurance contracts; or 
(2) at the testator's death by the testator's devise to the trustee if the trust is identified in 
the testator's will and its terms are set forth in a written instrument, other than a will, executed 
before, concurrently with or after the execution of the testator's will or in another individual's will 
if that other individual has predeceased the testator regardless of the existence, size or character 
of the corpus of the trust. 

The devise is not invalid because the trust is amendable or revocable or because the trust was 
amended after the execution of the will or the testator's death. 

B. Unless the testator's will provides otherwise, property devised to a trust described in Sub- 
section A of this section is not held under a testamentary trust of the testator, but it becomes a 
part of the trust to which it is devised and must be administered and disposed of in accordance 
with the provisions of the governing instrument setting forth the terms of the trust, including any 
amendments thereto made before or after the testator's death. 

C. Unless the testator's will provides otherwise, a revocation or termination of the trust before 
the testator's death causes the devise to lapse. 


History: 1953 Comp., § 32A-2-511, enacted by Laws Repeals and reenactments, — Laws 1993, ch. 174, 
1975, ch. 257, § 2-511; repealed and reenacted by § 34 repealed former 45-2-511 NMSA 1978, as enacted by 
Laws 1993, ch. 174, § 34. Laws 1975, ch. 257, § 2-511, and enacted a new section, 

Official comments. — See Commissioners on Uniform effective July 1, 1993. 


State Law official comment to 2-511 UPC. 


45-2-512. Events of independent significance. 


A will may dispose of property by reference to acts and events that have significance apart from 
their effect upon the dispositions made by the will, whether they occur before or after the execu- 
tion of the will or before or after the testator's death. The execution or revocation of another indi- 
vidual's will is such an event. 


History: 1953 Comp., § 32A-2-512, enacted by Laws Effect of prevention, by colegatee or codevisee or a third 

1975, ch. 257, § 2-512; 1998, ch. 174, § 35. i person, of a legatee or devisee from performing the condi- 
Cross references. — For execution of will, see 45-2- tion upon which the gift rests, 76 A.L.R. 1342. 

502 NMSA 1978. / Right of legatee or devisee and duty of executor in re- 
For revocation by writing or act, see 45-2-507 NMSA 1978. spect of legacy or devise, payment of which is by the terms 
For revocation by change of circumstances, see 45-2-508 of will conditional upon performance of some act or course 

NMSA 1978. of conduct by legatee or upon some future event, 110 
The 1993 amendment, effective July 1, 1993, made A.L.R. 1354. 

minor stylistic changes throughout the section. Validity of provision of will that makes devise or legacy 

ANNOTATIONS | fokaahon upon some future act by testator, 152 A.L.R. 
Law reviews. — For article, "Intestate Succession and Absence of limitation over in event of nonperformance of 

Wills Law: The New Probate Code," see 6 N.MLL. Rev. 25 condition as to conduct or obligation of devisee, legatee or 

(1975). grantee, as affecting operation of condition, 163 A.L.R. 1152. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 79 Am. Testamentary gift to one named as executor or trustee 

Jur, 2d Wills §§ 744 to 752. as conditioned upon his qualifying or serving as such, 61 


A.L.R.2d 1380. 
Construction of will provision for gift over if first taker 
dies without issue and if some other contingency occurs, 


Excuse for delay in complying with condition of bequest 
or devise, beyond time allowed by will, 26 A.L.R. 929. 


825 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-2-513 


where there is death without issue but the other contin- 
gency does not occur, 73 A.L.R.2d 466. 

Determination of absolute or conditional nature of will, 
1A.L.R.3d 1048. 

Validity of condition of gift aepedidind on divorce or sep- 
aration, 14A,L.R.3d 1219. 
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Validity of testamentary provision making gift'to person 
or persons meeting specified qualification and authorizing 
another to determine who qualifies, 74 A.L.R.3d 1073. 

Wills: condition that devisee or legatee shall renounce, em- 
brace, or adhere to specified religious faith, 89 A. L.R.38d — 

96 C.J.S; Wills 88 974 to sass 


45-2-513. Separate writing identifying devise of certain Bd ate of 
tangible personal property. 


A will may refer to. a written statement or list to dispose of items of tangible personal property 
not otherwise specifically disposed of by the will, other than money. To be admissible under this 
section as evidence of the intended disposition, the writing must be’ signed by the testator and 
must describe the items and the devisees with reasonablecertainty. The writing may be: 

A. _ referred to as one to be in existence at the time of the testator's death; 

B.« prepared before or after the execution of the will; 

C. altered by the testator after its preparation; or 

D. :a writing that has no significance apart from its effect on the dispdaieichis made by the will 


History: 1953 Comp., § 32A-2-513, enacted by Laws .. 


1975, ch. 257, § 2-513; repealed and reenacted by 
Laws 1993, ch. 174, § 36. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 2-513 UPC. 

Repeals and reenactments. — Laws 1993; ch. 174, 
§ 36 repealed 45-2-513 NMSA 1978, as enacted by Laws 
1975, ch. 257, § 2-513, and enacted a new section, effective 
July 1, 1993. 

Cross references, — For contracts to alter disitiha. 
tion, see 45-3-912 NMSA 1978, 


ANNOTATIONS 


Exhibits created no conflict with dispositive pro- 
visions of) will: — Where a list of exhibits introduced 
included a promissory note, a handwritten draft from an 
attorney's file relating to a bequest, and several hand- 
written lists of property which were to be embodied in af- 
fidavits that had not been completed at the time of the 
testator's death, such exhibits are admissible as docu- 
ments contemplated by this section and they do not cre- 
ate a conflict with the dispositive provisions of the will. 
In re Estate of Shadden, 1979-NMCA-078, 938 .N,.M, 274, 
599 P.2d 1071, cert. denied, 93 N.M. 172, 598 P.2d 215, 
overruled on other grounds by Huntington Nat'l Bank v, 
Sproul, 1993-NMSC-051, 116 N.M. 254, 861 P.2d 985 (de- 
cided under former law). 


/ Oral’ testimony cannot remedy will's defects. 
— Since it is undisputed, that the decedent failed in his 
will to leave written, signed instructions identifying his 
intended beneficiaries, extrinsic, oral testimony was not 
admissible to rectify defects in the will itself or to over- 
come the decedent's failure to leave other proper written 
instructions concerning his beneficiaries, Jn re Estate of 
Boyer, 1994-NMCA-005, 117 N.M. 74, 868 P.2d 1299, 

Devise of "personal property", — Absent language in 
the will indicating an intent to the contrary, the term "per- 
sonal property" includes both tangible and intangible per- 
sonal property. In re Estate of Russell, 1994-NMCA-146, 
119 N.M. 43, 888 P.2d 489. 

Law reviews. — For article, "Intestate Succession and 
Wills Law; The New Probate Code," see 6 N.M.L. Rey. 25 
(1975), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — - 79 Am. 
Jur, 2d Wills 88 179 to 182, 185, 194, 

Testamentary character of memorandum or other infor- 
mal writing not testamentary on its face regarding owner- 
ship or disposition of specific personal property, 117 A,L.R. 
1327. 

Validity of will written .on disconnected sheets, 38 
A.L.R.2d 477. 

Validity, construction and effect of bequest or devise to a 
person's estate, or to the person or his estate, 10 A.L.R.3d 4838. 

94 C.J.S, Wills §§ 87, 161; 96 C.J.S, Wills §§ 1165, 1178, 


45-2-514. Contracts concerning succession. 


A.A contract to make-a' will or devise or not to revoke a will or devise or to die intestate, if ex- 
ecuted after the effective date of this article, may be established only by: 
(1) provisions of a will stating material provisions of the contract; / 
(2) an express reference i in a will to a contract and extrinsic evidence proving the terms of 


the contract; or 


(3) a writing signed by the decedent evidencing the contract. 
_B. -The execution of a joint will or of mutual wills does not create a presumption of a contract 


not to revoke the will or wills. 


History: 1978 Comp,, § 45-2-514, ape by Laws 
1998, ch. 174, § 37, 

Official comments, — See pea aie cy on Uniform 
State Law officiabcomment to 2-514 UPC.. 


ANNOTATIONS 


Standard of proof of contract to make a will. — Con- 
testants are bound to’establish the existence of a contract 
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to make a will by clear and convincing evidence. Naranjo v. 
Armijo, 2001-NMSC-027, 130 N.M. 714, 31 P.3d 372. 

Applicability of Uniform Probate Code. — Since 
the testators' wills were drafted in 1973, three years 
before the effective date of the Uniform Probate Code, 
any contractual provisions of the wills were not sub- 
ject to the provisions of this section. Bailey v. Caldwell, 
1996-NMCA-063, 121 N.M. 854, 918 P.2d 1354. 

Evidence of oral contract to devise family farm. 
— Letters between decedent and decedent's sibling were 
sufficient to satisfy the statute of frauds and consti- 
tuted evidence of an oral contract between the siblings 
to devise the family farm to the survivor. Varoz v. Varoz, 
2008-NMSC-027, 144 N.M. 7, 183 P.3d 151. 

Evidence of contractual wills. — Invalid will may 
provide sufficient evidence to establish contract if it also 
establishes the existence of the agreement, the essential 
terms of the agreement, and is signed by the party to be 
charged, In re Estate of Vincioni, 1985-NMCA-0138, 102 
N.M. 576, 698 P.2d 446, cert. denied 102 N.M. 618, 698 
P.2d 886. 

Contractual will established. — Evidence that 


plaintiff gave of plaintiff's time and effort to clean and ° 


repair house so as to make it easier to keep in exchange 
for a promise to transfer the house at the time of dece- 
dent's death, decedent's statement in decedent's letter 
to plaintiff that the will that decedent had shown plain- 
tiff was "good as gold if [you] help[ed] me get the house 
in shape so it [would] be easy to keep clean," which was 
done and settled, established a contract. Aragon v. Boyd, 
1969-NMSC-016, 80 N.M. 14, 450 P.2d 614. 

Contractual will not established. — Use of the 
words "we," "us," and "our" throughout the contested 
will did not establish a contract to make a will but were 


INTESTATE SUCCESSION AND WILLS 


45-2-516 


merely expressions which would be used in any joint 
will, nor did paragraph stating that parties agreed that 
the will's provisions should not be changed except by our 
mutual consent establish a contract not to revoke a will, 
since neither that paragraph nor any other section of the 
will evidenced a promise between either testator and a 
third party, and the provision bequeathing the decedent's 
property to the surviving spouse "absolutely" bore this out 
as the plain meaning of the document. Naranjo v. Armijo, 
2001-NMSC-027, 130 N.M. 714, 31 P.3d 372. 

A joint will between the decedent and decedent's first 
spouse did not meet the statutory criteria for establishing 
a contractual and irrevocable will, since none of the statu- 
tory provisions for doing so were met and, while there was 
no question of its being a joint and contemporaneously 
executed will, neither of these facts created a presump- 
tion of a contract not to revoke. In re Estate of Heeter, 
1992-NMCA-082, 113 N.M. 691, 831 P.2d 990, cert, denied 
113 N.M. 690, 831 P.2d 989. 

Effect of contractual will.— A contractual will is 


‘binding on a survivor once that survivor accepts the ben- 


efits from the first deceased's will. Foulds v. First Nat'l 
Bank, 1985-NMSC-092, 103 N.M. 361, 707 P.2d 1171. 

Where estate of surviving spouse who remarries 
disposed of, — Joint and mutual last will and testament 
of spouses that was made irrevocable and provided for a 
life estate in the survivor and that all the estate upon the 
death of the survivor should go to the nieces and neph- 
ews of both testators disposed of entire estate of surviving 
spouse, even where the surviving spouse had remarried 
and was also beneficiary of predeceased second spouse's 
estate. In re Will of McDowell, 1970-NMSC-080, 81 N.M. 
562, 469 P.2d 711, 


45-2-515. Deposit of will with court in testator's lifetime. 


A will may be deposited by the testator or his agent with the clerk of any district court in New 
Mexico for safekeeping pursuant to rules of that court. The will shall be kept confidential. During 
the testator's lifetime, a deposited will shall be delivered only to him or to a person authorized in 
writing signed by him to receive the will. A conservator may be allowed to examine a deposited 
will of a protected testator under district court procedures designed to maintain the confidential 
character of the document to the extent possible and to assure that it will be resealed and left on 
deposit after the examination. Upon being informed of the testator's death, the district court clerk 
shall notify any person designated to receive the will and deliver it to him on request, or the court 
clerk may deliver the will to the appropriate court. 


' Official comments. — See Commissioners on Uniform 
State Law official comment to 2-515 UPC. 


History: 1978 Comp., § 45-2-515, enacted by Laws 
1993, ch. 174, § 38. 


45-2-516. Duty of custodian of will; liability. 


A. Any person having custody of a will shall, as soon as he is informed of the death of the tes- 
tator, deliver the will to a person able to secure its probate or, if none is known, to an appropriate 
court. 

B... If any person having the custody of a will fails to produce the will as provided for in Sub- 
section A of this section, after receiving a reasonable notice to do so, he is liable to any person ag- 
grieved for the damages that may be sustained by the failure. 

C. Any person who refuses or fails to deliver a will after being ordered by the court in a pro- 
ceeding brought for the purpose of compelling delivery is subject to penalty for contempt of court. 


History: 1978 Comp., § 45-2-516, enacted by Laws 


Official comments. — See Commissioners on Uniform 
19938, ch. 174, § 39. : 


State Law official comment to 2-516 UPC, 
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45-2-517 


45-2-517. Penalty clause for contest. 


UNIFORM PROBATE CODE 


45-2-603 


A provision in a governing instrument purporting to penaliae' a an interested person for contest- 
ing the governing instrument or instituting other proceedings relating to the estate is unenforce- 
able if probable cause exists for instituting proceedings. i 


History: 1978 Comp., § 45-2-517, enacted by Laws 
1995, ch. 210, § 13; 2016, ch. 69, § 710. 

The 2016 amendment, effective duly 1, 2016, after 
"contesting", deleted "a" and added "the", and after "pro- 
ceedings relating, to", deleted "a.governing instrument or 


to a will. Redman-Tafoya v. Armijo, 2006-NMCA-011, 138 
N.M. 836, 126 P.3d 1200. ' 

Construction of no-contest clauses. — No-contest 
clauses in wills are, generally, strictly construed. Redman- 
Tafoya v. Armijo, 2006-NMCA-011, 138 N.M, 836, 126 P.3d 


an" and added "the". ‘ 1200. i 
ANNOTATIONS 


Application of section. — This section contemplates, 
for its application, the institution of a proceeding relating 


PART 6 
_ RULES OF CONSTRUCTION FOR WILLS 


45-2-601. Scope. 


In the absence of a finding of a contrary intention, the rules of candenuicHien in ‘Chapter 45, Ar- 
ticle 2, Part 6 NMSA. 1978 COntED LE the construction of a will. 


Repeals and reenactments. — Laws 1993, ch. 174, § 40 
repealed former 45-2-601 NMSA 1978, as enacted by Laws 
1975, ch. 257, § 2-601, relating to the requirement that the 
devisee survive the testator by one hundred twenty hours, 
and enacted a:new section, effective July 1, 1993. . 


History: 1958 Comp., § 82A-2-601, enacted by hae 
1975, ch. 257, § 2-601; 1976 (S.S.), ch. 37, § 3; repealed 
and reenacted by Laws 1993, ch. 174, § 40. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-601 UPC. 


45-2-602. Will may pass all property and after-acquired property. 


A will may provide for the passage of all property the testator owns at death and all property ac- 
quired by the estate after the testator's death, subject to the provisions of Section 45-2- 101 NMSA 
1978. 


History: 1978 Comp., § 45-2-602, enacted by Laws 


Official comments. — See Commissioners on Uniform 
1993, ch. 174, § 41. 


State Law official comment to 2-602 UPC, 


45-2-603. Antilapse; deceased devisee; class gifts. 


A. As used in this section: | 

(1) "alternative devise" means a devise that is expressly created by the will and, under the terms 
of the will, can take effect instead of another devise on the happening of one or more events, including 
survival of the testator or failure to survive the testator, whether an event is expressed in condition- 
precedent, condition-subsequent or any other form. A residuary clause constitutes an alternative devise 
with respect to a nonresiduary devise only if the will specifically provides that, upon lapse or failure, the 
nonresiduary devise, or nonresiduary devises in general, pass under the residuary clause; 

(2) “"class member" includes an individual who fails to survive the testator but who would 
have taken under a devise in the form of a class gift had the class member survived the testator; 

(3) "descendant of a grandparent", as used in Subsection B of this section, means an indi- 
vidual who qualifies as a descendant of a grandparent of the testator or of the donor of a power of 
appointment pursuant to: 

(a) rules of construction applicable to a class gift created in the testator’ s will if the 

devise or exercise of the power is in the form of a class gift; or 
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45-2-603 INTESTATE SUCCESSION AND WILLS 45-2-603 


-(b) rules for intestate succession if the devise or exercise of the power is not in the 
form of a class gift; 

(4) "descendants", as used in the phrase "surviving descendants" of a deceased devisee or 
class member in Paragraphs (1) and (2) of Subsection B of this section, means the descendants of a 
deceased devisee or class member who would take under a class gift created in the testator's will; 

(5) "devise" includes an alternative devise, a devise in the form of a class gift and an exer- 
cise of a power of appointment; 

(6) "devisee" includes: 

(a): aclass member if the devise is in the form of a class gift; 

(b) an individual or class member who was deceased at the time the testator executed 
the testator's will as well as an individual or class member who was then living but who failed to 
survive the testator; and 

(c) an appointee under a power of appointment exercised by the testator's will; 

(7). "stepchild" means a child:of the surviving, deceased or former spouse of the testator or 
of the donor of a power of appointment and not of the testator or x sina 

(8) "surviving", as used in the phrase "surviving devisees" "surviving bie view ees 5 
means devisees or descendants who neither predeceased the Not: nor are deemed to have pre- 
deceased the testator pursuant to the provisions of Section 45-2-702 NMSA 1978; and 

(9) "testator" includes the donee of a power of appointment if the power is exercised in the 
testator's will. 

_ B,. Ifa devisee fails to survive the testator and is a grandparent, a descendant of a grandparent 
or a stepchild of either the testator or the donor of a power of appointment exercised by the testa- 
tor's will, the following apply: 

(1) except as provided in Paragraph (4) of this subsection, if the devise is not in the form of 
a class gift.and the deceased devisee leaves surviving descendants, a substitute gift is created in 
the devisee's surviving descendants. They take by representation the property to which the devi- 
see would have been entitled had the devisee survived the testator; 

(2) except as provided in Paragraph (4). of this subsection, if the devise is in the form of a 
class gift, other than a devise to "issue", "descendants", "heirs of the body", "heirs", "next of kin", 
"relatives" or "family" or a class described by language of similar import, a substitute gift is created 
in the surviving descendants of any deceased devisee. The property to which the devisees. would 
have been entitled had all of them survived the testator passes to the surviving devisees and the 
surviving descendants of the deceased devisees. Each surviving devisee takes the sharé to which 
the surviving devisee would have been entitled had the deceased devisees survived the testator. 
Each deceased devisee's surviving descendants who are substituted for the deceased devisee take 
by representation the share to which the deceased devisee would have been entitled had the de- 
ceased devisee survived the testator. For the purposes of this paragraph, "deceased devisee" means 
a class member who failed to survive the testator and left one or more surviving descendants; 

(3) for the purposes of Section 45-2-601 NMSA 1978, words of survivorship, such as in a 
devise to an individual "if he survives me" or in a devise to. "my surviving children" are not, in the 
absence of additional evidence, a sufficient indication of an intent contrary to the application of 
this section; 

(4) if the will creates an alternative devise with respect to a devise for which a substitute 
gift is created by Paragraph (1) or (2) of this subsection, the substitute gift is superseded by the 
alternative devise if: .. 

(a) the alternative devise is in the form of aclass gift and one or more members of the 
class is entitled to take under the will; or 

(b) -the alternative devise is not in the form of a class gift and the PADERAGLY desig- 
nated devisee of the alternative devise is entitled to'take under the will; and: »°, 

(5) unless the language creating a power of appointment expressly excludes the substitu- 
tion of the descendants of an appointee for the appointee, a surviving descendant of a deceased ap- 
pointee of a power of appointment can be substituted for the appointee pursuant to the provisions 
of this section whether or not the descendant is an object of the power. 

C. If, pursuant to the provisions of Subsection B of this section, substitute gifts are created 
and not superseded with respect to more than one devise and the devises are alternative devises, 
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one to the other, the determination of which of the substitute gifts takes effect is resolved as fol- 
lows: 
(1) except as provided in Paragraph (2) of this subsection, the devised aa Bary) passes 
under the primary substitute gift; 
. (2) if there is a younger-generation devise, the devised property passes under the younger- 
generation substitute gift and not under the primary substitute gift; and 
(3) as used in this subsection: 
(a) "primary devise" means the devise that would have taken effect had all the de- 
ceased devisees of the alternative devises who left surviving descendants survived the testator; 
(b) "primary substitute gift" means the substitute gift created with respect to the 
primary devise; é 
(c) "younger-generation devise" means a devise that: 1) is to a descendant of a devisee 
of the primary devise; 2) is an alternative devise with respect to the primary devise; 3) is a devise 
for which a substitute gift is created; and 4) would have taken effect had all the deceased devisees 
who left surviving descendants survived the testator except the deceased devisee or devisees of the 
primary devise; and 
(d)."younger-generation substitute gift" means the substitute gift created vith re- 
spect to the younger-generation devise. 


History: 1953 Comp., § 32A-2-603, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 2-603; repealed and reenacted by Laws bond « ; ; . 
1993, ch. 174, § 42; 1995, ch. 210, § 14; 2011, ch. 124, § 24. Section’ inapplicable where bank is’ devisees — 
Official comments. — See Commissioners on Uniform Where a bank is the devisee and named siblings of the de- 
State Law-official comment to 2-608 UPC. cedent are trust beneficiaries, the anti-lapse provisions of 
Repeals and reenactments. — Laws,1993, ch. 174 this section are inapplicable to the decedent's testamentary 
8 492 repealed 45-2-603 NMSA 1978, as eeectad by ie dispositions, Portales Nat'l Bank v. Bellin, 1982-NMCA-092, 
1975, ch. 257, § 2-603, relating to rules of construction ae 113, 645 pei: “sty renee law). d 
and intention, and ted tion, effective July 1, aw reviews. — For article, "Intestate Succession an 
fBO8t nected inet se, hiatal Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
The 2011 amendment, effective January 1, 2012, de- (1975). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 80 Am, 


fined "d dant of d Hara | dants", and : 
ned "descendant of a grandparen escendants", an Jur, 2d Wills §§ 1671, 1679, 1681, 


"surviving", and in Subsection B(4), provided the condi- 


tions under which a substitute gift is superseded by an Time of ascertainment of membership with respect 40 

iced eedavine: devise or bequest to class which takes effect at testator's 
The 1995 amendment, effective July 1, 1995, substi- death, 6 A-L.R.2d 1342... sbede: 

tuted "surviving descendants of any deceased devisee" for _ Validity and construction of limitation over to another 

"deceased devisee or devisee's surviving descendants" at in event that original beneficiary should die before pay- 

the end of the first sentence in Paragraph B(2). ment or receipt of devise or legacy, 59 A.L.R.3d 1043. 


96. C.J.S. Wills §§ 719, 729, 737, 921, 946, 1197. 


45-2-604. Failure of testamentary provision. 


A. Except as provided in Section 45-2-603 NMSA 1978, a devise, other than a residuary devise, 
that fails for any reason becomes a part of the residue. 

B. Except as provided in Section 45-2-603 NMSA 1978, if the residue is devised to two or more 
persons, the share of a residuary devisee that fails for any reason passes to the other residuary 
devisee or to other residuary devisees in proportion to the interest of each in the remaining part 
of the residue. 


History: 1953 Comp., § 32A-2-604, enacted by Laws ANNOTATIONS 

1975, ch. 257, § 2-604; repealed and reenacted b 

Laws 1993, ch. 174, § 43, P y Am. Jur. 2d, A.L.R. and C.J.S. references, — 80 Am, 
Official comments. — See Commissioners on Uniform Jur, 2d Wills §§ 1671, 1688, 1695. 

State Law official comment to 2-604 UPC. Validity, construction and effect of express provisions in 
Repeals and reenactments, — Laws 1993, ch. 174, will for severance of good from bad in event of partial in- 

§ 43 repealed former 45-2-604 NMSA 1978, as enacted by validity, 80 A.L.R. 1210. ie 

Laws 1975, ch. 257, § 2-604, relating to the construction of Effect of residuary clause to pass property acquired by 

a will, and enacted a new section, effective July 1, 1993. testator's estate after his death, 39 A.L.R.8d 1890. 
Cross references. — For definition of "property", see May parts of will be upheld notwithstanding failure of 

45-1-201 NMSA 1978. ; other parts for lack of testamentary mental capacity or 


undue influence, 64 A.L.R.3d 261. 
96 C.J.S. Wills § 1223. 
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45-2-605. Increase in securities; accessions. 


A. Ifa testator executes a will that devises securities and the testator then owned securities 
that meet the description in the will, the devise includes additional securities owned by the testa- 
tor at death to the extent the additional securities were acquired by the testator after the will was 
executed as a result of the testator's ownership of the described securities and are securities of any 
of the following types: | 

(1) securities of the same organization acquired by reason of action initiated by the orga- 
nization or any successor, related or acquiring organization, excluding any acquired by exercise of 
purchase options; 

(2) securities of another organization acquired as a result of merger, consolidation, reorga- 
nization or other distribution by the organization or any successor, related or acquiring organiza- 
tion; or 

(3) securities of the same organization acquired as a result of a plan of reinvestment. 

B. Distributions in cash before death with respect to a described security are not part of the 
devise. 


History: 1953 Comp., § 32A-2-605, enacted by Laws Repeals and reenactments. — Laws 1993, ch. 174, 


1975, ch. 257, § 2-605; 1976 (S.S.), ch. 37, § 4; repealed § 44 repealed former 45-2-605 NMSA 1978, as enacted 
and reenacted by Laws 1993, ch. 174, § 44. by Laws 1975, ch. 257, § 2-605, relating to anti-lapse and 
Official comments. — See Commissioners on Uniform deceased devisee, and enacted a new section, effective 


State Law official comment to 2-605 UPC. July 1, 1998. 


45-2-606. Nonademption of specific devises; unpaid proceeds of sale, 
condemnation or insurance; sale by conservator or agent. 


A. A specific devisee has a right to specifically devised property in the testator's estate at the 
testator's death and: 

(1) any balance of the purchase price, together with any security agreement, owed by a 
purchaser at the testator's death by reason of sale of the property; 

(2) any amount of a condemnation award for the taking of the property unpaid at death; 

(3) any proceeds unpaid at death on fire or casualty insurance on or other recovery for 
injury to the property; 

(4) any property owned by the testator at death and acquired as a result of foreclosure or 
obtained in lieu of foreclosure of the security interest for specifically devised obligation; 

(5) any real property or tangible personal property owned by the testator at death that 
the testator acquired as a replacement for specifically devised real property or tangible personal 
property; and 

(6) ifnot covered by Paragraphs (1) through (5) of this subsection, a pecuniary devise equal 
to the value as of its date of disposition of other specifically devised property disposed of during 
the testator's lifetime but only to the extent it is established that ademption would be inconsistent 
with the testator's manifested plan of distribution or that at the time the will was made, the date 
of disposition or otherwise, the testator did not intend ademption of the devise. 

B. If specifically devised property is sold or mortgaged by a conservator or by an agent acting 
within the authority of a durable power of attorney for an incapacitated person or if a condemna- 
tion award, insurance proceeds or recovery for injury to the property is paid to a conservator or to 
an agent acting within the authority of a durable power of attorney for an incapacitated person, 
the specific devisee has the right to a general pecuniary devise equal to the net. sale price, the 
amount of the unpaid loan, the condemnation award, the insurance proceeds or the recovery. 

C. The right of a specific devisee pursuant to Subsection B of this section is reduced by any 
right the devisee has pursuant to Subsection A of this section. 

D. Subsection B of this section does not apply if, after the sale, mortgage, condemnation, ca- 
sualty or recovery, it is adjudicated that the testator's incapacity has ceased and the testator sur- 
vives the adjudication for at least one year. 
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E. For the purposes of the references in: Subsection ‘B of this section to an agent acting within 
the authority of a durable power of attorney for an incapacitated person: 
(1) ‘no adjudication of incapacity before death is necessary; and 
(2) the acts of an agent within the authority of a durable Sake? of at DEY. are presumed 
te be for the pi ein Persulert 


History: 1953 Comp., § 32A-2-606, enacted by Laws testamentary provisions, and enacted a new section, effec- 
1975, ch. 257, § 2-606; repealed and reenacted by » tive July 1, 1993. . 
Laws 1993, ch. 174, § 45; 2011, ch. 124, § 25. ara The 2011 amendment, Papas January 1, 2012, 
Official comments. — See Commissioners on Uniform provided that a specific devisee has a right to a pecuni- 
State Law official comment to 2-606 UPC. ary devise equal to the value of specifically devised prop- 
Repeals and reenactments. — Laws 1993, ch. 174, erty that was disposed of during the testator's lifetime if 
§ 45 repealed former 45-2-606 NMSA 1978, as enacted ademption would be inconsistent with the testator's plan 


by Laws 1975, ch, 257, § 2-606, relating to the failure of ~~ of distribution. 


45-2-607. Nonexoneration. 


A specific devise passes subject to any mortgage interest existing at the date of death without 
right of exoneration regardless of a general directive in the will to pay debts. 


History: 1953 Comp., § 32A-2-607, enacted by Laws Direction in will for payment of debts and expenses 


1975, ch. 257, § 2-607; repealed and reenacted by as subjecting exempt homestead to their payment, 103 
Laws 1993, ch. 174, § 46. A.L.R, 257, 
Official comments. — See Commissioners on Uniform Direction in will for payment of debts of testator, or 
State Law official comment to 2-607 UPC, for payment of specified debt, as affecting debts ¢ or debt 
Repeals and reenactments. — Laws 1993, ch, 174, barred by limitation, 109 A,L.R. 1441. 
§ 46 repealed former 45-2-607 NMSA 1978; as enacted by Conclusiveness of testator's statement as to amount of 
Laws 1975, ch. 257, § 2-607, relating to changes in secu- debt or advancement to be charged against legacy or de- 
rities, accessions, and nonademption, and enacted a new vise, 98 A.L.R.2d 273. 
section, effective July 1, 1993. Right of heir or devisee to have realty exonerated from 
ANNOTATIONS aaa at expense of personal estate, 4 A.L.R.3d 
Am. Jur. 2d, A.L.R. and O.J.8. references. — 80 Am. 88 C.J.S. Executors and Administrators § 201; 34 C.J. s. 
Jur. 2d Wills §§ 1762, 1765. Executors and Administrators §§ 468, 470: 


Validity of provisions of instrument creating legal es- 
tate attempting to exempt it from claims of creditors, 80 
A.L.R. 1007. 


45-2-608. Exercise of power of appointment. 


In the absence of a requirement that a power of appointment be exercised Ey a reference or by 
an express or specific reference to the power, a general residuary clause in a will or a will making 
general disposition of all of the testator's property expresses. an intention to exercise a power of 
appointment held by the testator only if: 

A. the power is a general power exercisable in favor of the powerholder' s estate and the creat- 
ing instrument does not.contain an effective gift if the power is not exercised; or... 

B. the testator's will manifests an intention to include the property subject to the power. . 


History: 1978 Comp., § 45-2-608, enacted by Laws provision of this: act would, eben cathe interfere with 
2019, ch. 221,81. © the effective conduct of the judicial proceeding or preju- 

Effective dates. — Laws 2019, ch. 221, § 8 made Laws dice a right of a party; in which case the particular provi- 
2019, ch. 221, § 1 effective July 1, 2019. '» sion does not apply and the previous law applies. ’ 

Applicability. — Laws 2019, ch, 221, §7 provided that Repeals. — Laws 2016, ch, 69, § 724 repealed 45- 2- 
the provisions of this act apply to: 608 NMSA 1978, as enacted by Laws 1976 (S.S.), ch. 87, 

A. a governing instrument created before, on or after § 5, relating to exercise of power of appointment, effactive 
July 1, 2019; | ‘danuary 1, 2017, For provisions of former section, see the 
nai a ae pneeee Aled commenced on or after July 1,, , 2016 NMSA 1978 on NMOneSource.com. f 

an 


©. a judicial proceeding commenced before July 1, i: 
2019, unless the court finds that application of a particular 
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45-2-609. Ademption by satisfaction. 


A. Property a testator gave in his lifetime to a person is treated as a satisfaction of a devise in 

whole or in part only if: 

(1) the will provides for deduction of the gift; 

(2) the testator declared in a contemporaneous writing that the gift is in satisfaction of the 
devise or that its value is to be deducted from the value of the devise; or 

(3) the devisee acknowledged in writing that the gift is in satisfaction of the devise or that 
its value is to be deducted from the value of the devise. 

B. . For purposes of partial satisfaction, property given during lifetime is valued as of the time 
the devisee came into possession or enjoyment of the property or at the testator's death, whichever 
occurs first. | 

C. If the devisee fails to survive the testator, the gift. is treated as a full or partial satisfaction 
of the devise, as appropriate, in applying Sections 45-2-603 and 45-2-604 NMSA 1978, unless the 
testator's contemporaneous writing provides otherwise. 


History: 1953 Comp., § 32A-2-609, enacted by Laws influence, cannot serve to adeem such property from the 


1975, ch. 257, § 2-609; repealed and reenacted by effect of such a will nor to revoke a will previously made 
Laws 1993, ch. 174, § 48. devising such property. Brown v. Heller, 1924-NMSC-045, 
Repeals and reenactments. — Laws 1998, ch. 174, 80 N.M. 1, 227 P. 594 (decided under former law). 

§ 48 repealed former 45-2-609 NMSA 1978, as enacted by Evidence of ademption. — Uncontradicted evidence 
Laws 1975, ch. 257, § 2-609, relating to nonexoneration, disclosed that the gifts to the spouses and children of dece- 
and enacted a new section, effective July 1, 1993. dent's nieces and nephews showed an intent upon the part 
of the testator to adeem the legacies in testator's will by all 

ANNOTATIONS payments made to the nieces and nephews, their spouses 


and children. In re Estate of Williams, 1962-NMSC-149, 71 


JOG, + hh et ae 
Ademption's effect on will. — A deed, which is ex NM. 39, 376 P2d 3 (decided under former law). 


ecuted pursuant to the exercise of improper and undue 


45-2-610 to 45-2-612. Repealed. 


Re peals. — Laws 1993, ch. 174, § 84 repealed 45-2-610 with relationships as defined for intestate succession, and 
to 45- ee 612 NMSA 1978, as enacted by Laws 1975, ch. 257, ademption by satisfaction, effective July 1, 1993. For pro- 
$§ 2-610 to 2-612, relating to the exercise of the power of visions of former sections, see the 1992 NMSA 1978 on 
appointment, the construction of generic terms to accord NMOneSource.com. 

PART 7 


RULES OF CONSTRUCTION FOR GOVERNING INSTRUMENTS 


45-2-701. Scope. 


In the absence of a finding of a contrary intention, the rules of construction in Chapter 45, Ar- 
ticle 2, Part 7 NMSA 1978 control the construction of a governing instrument. The rules of con- 
struction in Chapter 45, Article 2, Part 7 NMSA 1978 apply to a governing instrument of any type, 
except as the application of a particular section is limited by its terms to a specific type or types of 
provision or governing instrument. 


History: 1953 Comp., § 32A-2-701, enacted by Laws ANNOTATIONS 
5 o ms ; t d b j . . 
ee feat ey ‘y pyrenenies And megnactedyhy Testator's intent controls. — Where a dispute exists 
GMicinlicodinienth Ses Canimineiondre am Lintaem as to the meaning of a provision in a will, the intention 
Bia taduawi ofitialicotamenttord-mo la ee: of the testator as expressed in testator's will controls the 


Repeals and reenactments. — Laws 1993, ch. 174, legal effect of testator's dispositions. In re Estate of Kelly, 


§ 49 repealed former 45-2-701 NMSA 1978, as enacted by 1983-NMCA- 018, 99 N. M, 482, 660 isan I £ 
Laws 1975, ch. 257, § 2-701, relating to contracts concern- Considerations in determining ntenk; i eth 
ing succession, and enacted a new section, effective July 1, must be gathered from a consideration oft (a) all the lan- 


1993, guage contained in the four corners of his will, (b) his 
Cross refereneesse- for definition of "Burvive'tsce 45.” scheme of distribution, (c) the circumstances surround- 
1-201 NMSA 1978. ‘ ing him at the time he made his will, and (d) the exist- 
a : ‘ 1 ing facts. Gregg v. Gardner, 1963-NMSC- 223, 73 N.M, 347, 

hoe ME OE NMSA OTR eacnt for 120" 388 P.2d 68; In re Will of McDowell, 1970-NMSC-080, 81 
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N.M. 562, 469 P.2d 711; New Mexico Boys Ranch, Inc, v. 
Hanvey, 1982-NMSC-044, 97 N.M. 771, 643 P.2d 857. 

Consider whole will. — The intent of the testators 
must be determined from the will itself when considered 
as a whole. In re Will of McDowell, 1970-NMSC-080, 81 
N.M. 562, 469 P.2d 711; New Mexico Boys Ranch, Inc. v. 
Hanvey, 1982-NMSC- 044, 97 N.M. 771, 643 P.2d 857. 

Duty of court to ascertain testator's desire. Jn 
re Estate of Shadden, 1979-NMCA-078, 93 N.M. 274, 
599 P.2d 1071, cert. denied, 98 N.M. 172,598 P.2d 215, 
overruled on other grounds by Huntington Nat'l Bank v. 
Sproul, 1993-NMSC-051, 116 N.M. 254, 861 P.2d 935. 

Strict construction of no-contest provision. — 
Since the function of the court is to effect the testator's 
intent to the greatest extent possible within the bounds 
of the law, to strictly construe no-contest provisions in the 
face of obvious indications of unresolved legal questions 
could result in the complete destruction of a testator's in- 
tent. In re Estate of Seymour, 1979-NMSC-069, 93 N.M, 
328, 600 P.2d 274. 

Ascertainment of intention from what words do 
express. — In determining the testator's intention, the 
purpose of the inquiry is to ascertain not what he meant 
to express; apart from the language used, but what the 
words he has used do express; not to add words to those 
in the will to contradict its language, or to take words 
away from those in the will, even though the court may 
believe that the actual disposition of the testator's prop+ 
erty which results through changing circumstances, was 
not contemplated. by him, Delaney v. First Nat'l Bank, 
1963-NMSC-160, 73 N.M. 192, 386 P.2d 711. 

Extrinsic evidence inadmissible if words in will 
not disputed. — Where there is no dispute as to what 
words are written in the will, extrinsic evidence cannot 
be received to show that the testator intended something 
outside of and independent of such written words to add 
words to those in the will, to contradict his language or to 
take words away from those in the will. Lamphear v. Alch, 
1954-NMSC-113, 58 N.M, 796, 277 P.2d 299. 

Use of technical rules or canons of construction. 
— Technical rules or canons of construction should be re- 
sorted to only if the language of the will is ambiguous, 
conflicting or the testator's intent is for any reason uncer- 
tain. Gregg v. Gardner, 1963-NMSC-223, 73 N.M. 347, 388 


P.2d 68; In re Estate of Bowles, 1988-NMCA-099, 107 N.M. : 


739, 764 P.2d 510. 

When no-contest provisions ineffective to disin- 
herit beneficiary. — No-contest provisions in wills are 
valid and enforceable in this state, but they are not effec- 
tive to disinherit a beneficiary who has contested a will in 
good faith and with probable cause to believe that the will 
was invalid. In re Estate of Seymour, 1979-NMSC-069, 93 
N,.M. 328, 600 P.2d 274. 

Donor's intention when giving determines 
whether gifts constitute ademption. — Whether or 
not gifts constitute an ademption of the legacy depends 
upon the donor's intention at the time the gifts were 
made. In re Estate of Williams, 1962-NMSC-149, 71 N.M. 
39, 376 P.2d 3. 

Where presumption of undue influence imposed. 
— Where the beneficiary of the transfer occupies a domi- 
nant position in the relationship, a position which is not 
the usual circumstance in such relationships, a presump- 
tion of undue influence may be imposed upon the transfer, 
Galvan v, Miller, 1968-NMSC-139, 79 N.M. 540, 445 P.2d 
961. 


45-2-702.. Requirement of survival by one hundred twenty hours... 
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Gift by implication will, be implied to effec- 
tuate testator's intent. In re Will of McDowell, 
1970-NMSC-080, 81 N.M. 562, 469 P.2d 711. 

' Wills must be construed in harmony with pub- 
lic policy, including placing an adopted: child on a 


level with natural children. Delaney v, First Nat'l Bank, 


1963-NMSC-160, 73 N.M, 192, 886 P.2d 711. 
’ Declared intention to make will does not revoke 


’ existing one. In re Estate of Williams, 1962-NMSC-149, 


71 N.M. 39, 376 P.2d 3. 

Residuary clause limitation to property described 
not to be defeated. — Where a will has been executed, 
there is a presumption that the testator intended to dispose . 
of all his estate. Nevertheless, where the residuary clause by 
the plain language used demonstrates a purpose to limit its - 
operations to the property therein described, the presump- 
tion will not be permitted to operate to defeat the intention of 
the testator as expressed, Gregg v. Gardner, 1963-NMSC-223, 
73 N.M. 347, 888 P.2d 68 (decided under former law). 

Law reviews. — For article, "Intestate Succession “and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 

For annual sunyey of New Mexico law of estates and 
trusts, see 19 N.M.L. Rev. 669 (1990). : z 

For comment, "Effectuating the Intent of the Testator: 
New Mexico Boys. Ranch, Inc. v. Hanvey," see 14 N.M.L, 
Rey. 419 (1984), 

Am. Jur. 2d, A.L.R. and C.J.S. references, —.79 Am. 
Jur. 2d Wills §§ 63, 64, 327, 384, 385, 387, 501, 762, 805, 807. 

80 Am. Jur. 2d Wills §§ 1128, 1140, 1357, 1358. 

Right of beneficiary to enforce contract between third 
persons to provide for him by will, 2 A.L.R. 1193, 33 AL. R. 
739, 73 A.L.R. 1896. 

Remedies for breach of decedent's agreement to devise, 
bequeath, or leave property as compensation for services, 
69 A.L.R. 14, 106 A.L.R. 742. 

Admissibility of extrinsic evidence upon issue of testa- 
mentary intent, 21 A.L,R.2d 319. 

Construction of contract not to make a will, 32 A. L, R. 2d 
370. 

Remedies during promisor's lifetime for breach of agree- 
ment to give property at death, 8 A.L.R.3d 930. 

Measure of damages for breach of contract to will prop- 
erty, 65 A.L.R.3d 632. 

Wills: gift, to persons. individually.named but also de- 
scribed in terms of relationship to testator or another as 
class gift, 18 A.L.R.4th 978. 

Establishment and effect, after death of one of the mak- 
ers of joint, mutual, or reciprocal will, of agreement, not to 
revoke will, 17 A.L.R.4th 167, 

What passes under terms "furniture" or ee 
in will, 21 A.L.R/4th 383. 

Testamentary direction to devisee to pay stated sum of 
money to third party as creating charge or condition or as 
imposing personal liability on devisee for nonpayment, 54 
A.L.R.4th 1098. | 

Wills: effect of gift or specified percentage or share of 
estate (or residuary estate) to include specific property 
found to be of a greater value than share bequeathed, 63 
A.L.R.4th 1186. 

What constitutes contest or attempt to defeat will 
within provision thereof forfeiting share of contesting 
beneficiary, 3 A.L.R.5th 590. 

94 C.J.S, Wills § 111. pee 

95 C.J.S. Wills §§ 587, 615, 1 -Pa aa 

96 C.J.S. Wills §§ 756, 821. 


wd 


A. For the purposes of the Uniform Probate Code, except'as provided in Subsection D. of this 
section, an individual who is not established by clear and convincing evidence to have survived an 
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event, including the death of another individual, by one hundred twenty hours:is deemed to have 
predeceased the event. 

B.. Except as provided in Subsection D of ia section, iia purposes of a provision of a governing 
instrument that relates to an individual surviving an event, including the death of another indi- 
vidual, an individual who is not established by clear and. convincing evidence to have survived the 
~ event by one hundred twenty hours is deemed to have predeceased the event. 

C, Except as provided in Subsection D of this section: 

(1) ifitis not established by clear and convincing evidence that one of two co-owners with 
right of survivorship survived the other co-owner by one hundred twenty hours, one-half of the 
property passes as if one had survived by one-hundred twenty hours and one-half as.if the other 
had survived by one hundred twenty hours; and ) x0 

(2). if there: are: more than two co-owners and it is notvestablished by clear and convincing 
evidence that at least one of them survived the others by one hundred twenty hours, the property 
passes in the proportion that one bears to the whole number of co-owners. 

For the purposes of this subsection, "co-owners with right of survivorship" includes joint tenants 
and other co-owners of property or accounts held under circumstances that entitles one or more to 
the whole of the property or account on the death of the other or others. 

D. Survival by one hundred twenty hours is not required if: 

(1) the governing instrument contains language.dealing explicitly with simultaneous 
deaths or deaths in a common disaster and that language is operable under the facts of the case; 

(2) the governing instrument expressly indicates that an individual is not required to 
survive an event, including the death of another individual, by any specified period or expressly 
requires the individual to survive the event by a specified period, but survival of the event or speci- 
fied period must be established by clear and convincing evidence; 

(3) the imposition ofa one-hundred-twenty-hour requirement of survival would cause a 
nonvested property interest or a power of appointment to fail to qualify for validity pursuant to 
the provisions of Paragraph (1) of Subsection A, Paragraph (1) of Subsection B or Paragraph (1) of 
Subsection C of Section 45-2-901 NMSA 1978 or to become invalid pursuant to the provisions of 
Paragraph (2) of Subsection A, Paragraph (2) of Subsection B or Paragraph (2) of Subsection C of 
Section 45-2-901 NMSA 1978, but survival must be established by clear and convincing evidence; or 

(4) the application of a one-hundred-twenty-hour requirement of survival to multiple gov- 
erning instruments would result in an unintended failure or duplication of a disposition, but sur- 
vival must be established by clear and convincing evidence. 

E. A payor or other third party is not liable for having made a payment or transferred an item 
of property or any other benefit to a beneficiary designated in a governing instrument who, under 
this section, is not entitled to the payment or item of property or for having taken any other action 
in good faith reliance on the beneficiary's apparent entitlement under the terms of the govern- 
ing instrument before the payor or other third party received written notice of a claimed lack of 
entitlement under this section. A payor or other third ‘party is liable for a payment made or other 
action taken after the payor or other third party received written notice of a claimed lack of en- 
titlement under this section. 

Written notice of a claimed lack of entitlement pursuant to the provisions of this subsection must 
be mailed to the payor's or other third party's main office or home by registered or certified mail, 
return receipt requested, or served upon the payor or other third party in the same manner as a 
summons in a civil action. Upon receipt of written notice of a claimed lack of entitlement under 
this section, a payor or other third party may pay any amount owed or transfer or deposit any item 
of property held by it to or with the court having jurisdiction of the probate proceedings relating to 
the decedent's estate, or if no proceedings have been commenced, to or with the court having juris- 
diction of probate proceedings relating to decedents' estates located in the county of the decedent's 
residence. The court shall hold the funds or item of property and, upon its determination under 
this section, shall order disbursement in accordance with the determination. Payments, transfers 
or deposits made to or with the court discharge the payor or other third party from all claims for 
the value of amounts paid to or items of property transferred to or deposited with the court. 

F. A person who purchases property for value and without notice or who receives a payment 
or other item of property in partial or full satisfaction of a legally enforceable obligation is neither 
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obligated under this section to return the payment, item of property or benefit nor is liable under 
this section for the amount of the payment or the value of the item of property or benefit. But a 
person who, not for value, receives a payment, item of property or any other benefit to which the 
person is not entitled under this section is obligated to return the payment, item of property or 
benefit or is personally liable for the amount of the payment or the value of the item of property or 
benefit to the person who is entitled to it under this section. 

G. If this section or any part of this section is pre-empted by federal law with respect to a pay- 
ment, an item of property or any other benefit covered by this section, a person who, not for value, 
receives the payment, item of property or any other benefit to which the person is not entitled 
under this section is obligated to return the payment, item of property or benefit or is personally 
liable for the amount of the payment or the value of the item of property or benefit to the person 


who would have been entitled to it were this section or part of this section not pre-empted. 


History: 1978 Comp., § 45-2-702, enacted by Laws 
1993, ch. 174, § 50; 1995, ch. 210, § 15. 

The 1995 amendment, effective July 1, 1995, de- 
leted "except for purposes of Chapter 45, Article 6, Part 
3 NMSA 1978 and" following "Uniform Probate Code" in 
Subsection A; deleted "and except for a security registered 
in beneficiary form (TOD) pursuant to the provisions of 
Chapter 45, Article 6, Part 3 NMSA 1978" following "this 
section" near the beginning of Subsection B; and, in Sub- 
section D, substituted "Survival by one hundred twenty 
hours is not required" for "This section does not apply" 
at the beginning, added the language beginning "but sur- 
vival" at the end of Paragraphs (2), (3) and (4), and sub- 
stituted "a one-hundred-twenty-hour requirement of sur- 
vival" for "this section" in Paragraph (4). 


ANNOTATIONS 


Law reviews, — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M.L. Rev. 25 
(1975). 


? 


Am. Jur. 2d, A.L.R. and C.J.S8. references. — 80 Am, 
Jur, 2d Wills § 1699. 

Decree directing distribution of estate to person who is 
dead, 25 A.L.R. 1563. 

Time interval contemplated by provision of will or of 
statute of descent and distribution with reference to death 
of two persons simultaneously or approximately at same 
time, 173 A.L.R. 1254. 

Validity, construction, and application of statutory re- 
quirement that will beneficiary survive testator for speci- 
fied time, 88 A.L.R.3d 1339. 

Relinquishment of interest by life beneficiary in pos- 
session.as accelerating remainder of which there is ‘sub- 
stitutional gift in case primary remainderman does not 
survive life beneficiary, 7 A.L.R.4th 1084. 

96 C.J.S. Wills § 719. 


45-2-703. Choice of law as to meaning and effect of governing 


instrument. 


The meaning and legal effect of a governing instrument is determined by the local law of the 
state selected in the governing instrument unless the application of that law is contrary to the pro- 
visions relating to allowances described in Chapter 45, Article 2, Part 4 NMSA 1978 or any other 
public policy of this state otherwise applicable to the disposition. 


History: 1978 Comp., § 45-2-703, enacted by Laws 
1993, ch. 174, § 51; 1995, ch. 210, § 16. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-703 UPC. 


The 1995 amendment, effective July 1, 1995, deleted 
"by the transferor" following "state selected" near the be- 
ginning of the section. 


45-2-704. Power of appointment; compliance with specific reference. 


requirement. 


A powerholder's substantial compliance with a formal requirement of appointment imposed i in 
a governing instrument by the donor, including a requirement that the instrument exercising the 
power of appointment make reference or specific reference to the power, is sufficient if: 

A. _ the powerholder knows of and intends to exercise the power; and 

B,. the powerholder's manner of attempted exercise does not impair a material purpose of the 


donor in imposing the requirement, 


History: 1978 Comp., § 45-2-704, enacted by Laws 
2019, ch. 221, § 2. 


Effective dates. — Laws 2019, ch. 221, § 8 made Laws 


2019, ch. 221, § 2 effective July 1, 2019. 
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Applicability. — Laws 2019, ch. 221, § 7 provided that 
the provisions of this act apply to: 

A. a governing instrument created before, on or after 
July 1, 2019; 

‘B. ajudicial proceeding commenced on or after July 1, 
2019; and | 

C. a judicial proceeding commenced before July 1, 
2019, unless the court finds that application of a partic- 
ular provision of this act would substantially interfere 


INTESTATE SUCCESSION AND WILLS 


45-2-705 


with the effective conduct of the judicial proceeding or 
prejudice a right of a party, in which case the particular 
provision does not apply and the previous law applies. 

Repeals. — Laws 2016, ch. 69, § 724 repealed 45-2-704 
NMSA 1978, as enacted by Laws 1993, ch. 174, § 52, re- 
lating to power of appointment, compliance with specific 
reference requirement, effective January 1, 2017. For 
provisions of former section, see the 2016 NMSA 1978 on 
NMOneSource.com. 


45-2-705. Class gifts construed to accord with intestate succession; 
exceptions. 


A. As used in this section: 

(1) "adoptee" has the meaning set forth in Section 45-2-115 NMSA 1978; 

(2) "child of assisted reproduction" has the meaning set forth in Section 45-2-120 NMSA 
1978; 

(3) "distribution date" means the date when an immediate or postponed class gift takes 
effect in possession or enjoyment; | | 

(4) "functioned as a parent of the adoptee" has the meaning set forth in Section 45-2-115 
NMSA 1978, substituting "adoptee" for "child" in that definition; 

(5) "functioned as a parent of the child" has the meaning set forth in Section 45-2-115 
NMSA 1978; : : 

_ (6) "genetic parent" has the meaning set forth in Section 45-2-115 NMSA 1978; 

(7) "gestational child" has the meaning set forth in Section 45-2-121 NMSA 1978; and 

(8) "relative" has the meaning set forth in Section 45-2-115 NMSA 1978, 

B. Aclass gift that uses a term of relationship to identify the class members includes a child of 
assisted reproduction, a gestational child and, except as otherwise provided in Subsections E and 
F of this section, an adoptee and a child born to parents who are not married to each other and 
their respective descendants if appropriate to the class in accordance with the rules for intestate 
succession regarding parent-child relationships. For the purpose of determining whether a con- 
trary intent exists pursuant to Section 45-2-701 NMSA 1978, a provision in a governing instru- 
ment that relates to the inclusion or exclusion in a class gift of a child born to parents who are not 
married to each other but that does not specifically refer to a child of assisted reproduction or a 
gestational child does not apply to a child of assisted reproduction or a gestational child. 

C. Terms of relationship in a governing instrument that do not differentiate relationships by 
blood from those by marriage, such as uncles, aunts, nieces or nephews, are construed to exclude 
relatives by marriage, unless: : , 

(1) when the governing instrument was executed, the class was then and foreseeably 
would be empty; or ) 

(2) the language or circumstances otherwise establish that relatives by marriage were 
intended to be included. 

D. Terms of relationship in a governing instrument that do not differentiate relationships by 
the half blood from those by the whole blood, such as brothers, sisters, nieces or nephews, are con- 
strued to include both types of relationships. 

E. In construing a dispositive provision of a transferor who is not the genetic parent, a child of 
a genetic parent is not considered the child of the genetic parent unless the genetic parent, a rela- 
tive of the genetic parent, or the spouse or surviving spouse of the genetic parent or of a relative 
of the genetic parent functioned as a parent of the child before the child reached eighteen years of 
age. 

F. In construing a dispositive provision of a transferor who is not the adoptive parent, an adop- 
tee is not considered the child of the adoptive parent unless: 

(1)_ the adoption took place before the adoptee reached eighteen years of age; 

(2) the adoptive parent was the adoptee's stepparent or foster parent; or 

(3) the adoptive parent functioned as a parent of the adoptee before the adoptee reached 
eighteen years of age. | . 
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G. The following rules apply for purposes of the class-closing rules: 
(1) achild in utero at'a particular time is treated as living at that time if the child lives 
one hundred. twenty hours after birth; ) riya 
(2). if'a child of assisted reproduction or a gestational child is conceived posthumously and 
the distribution date is the déceased parent's death, the child is treated as living on the distribu- 
tion date if the child lives one hundred twenty hours after birth and was in utero not later than 
thirty-six months after the deceased parent's death or born not later than forty-five months after 
the deceased parent's death; and: 
(3) an individual who is in the process of bing adopted when the class closes is treated as 
adopted when the class closes if the adoption is subsequently granted. 


History: 1978 Comp., § 45-2-705, enacted by Laws The 2011 amendment, effective January 1, 2012, re- © 


1998, ch. 174, § 58; 2011, ch, 124, § 26. wrote this section to provide rules for determining class 
Official comments. te Ba Commissioners on Uniform ‘members, for construing dispositive provisions, and for 
State Law official comment:to 2-705 UPC. _ closing the,class, 


45-2-706. Life insurance; retirement plan; account with pod 
designation; transfer-on-death registration; deceased 
beneficiary. 


A. As used in this section: 

(1) "alternative beneficiary designation" means a beneficiary designation that i is expressly 
created by the governing instrument and, under the terms of the governing instrument, can take 
effect instead of another beneficiary designation on the happening of one or more events, includ- 
ing a person's survival of the decedent or failure to survive the decedent, whether an event is ex- 
pressed in condition-precedent, condition- subsequent or any other form; 

(2) "beneficiary" means the beneficiary of a beneficiary designation under which the ben- 
eficiary must survive the decedent and includes: 

(a) aclass member if the beneficiary designation is in the form of a class gift; and 

(b) an individual or class member who was deceased at the time the beneficiary desig- 
nation was executed as well as an individual or class member who was then living but who failed 
to survive the decedent, but excludes a joint tenant of a joint tenancy with the right of survivor- 
ship and a party to a joint and survivorship account; 

(3) “beneficiary designation" includes an alternative beneficiary designation and a benefi- 
ciary designation i in the form of a class gift; 

(4) "class member" includes an individual who fails to survive the decedent but who would 
have taken under a beneficiary designation in the form of a class gift had the individual survived 
the decedent; 

(5) "descendant of a grandparent", as used in Subsection B of this section, means an indi- 
vidual who qualifies as a descendant of a grandparent of the decedent pursuant to: 

(a) rules of construction applicable to a class gift created in the decedent's beneficiary 
designation if the beneficiary designation is in the form of a class gift; or © 

(b) rules for intestate succession if the beneficiary designation is not in the form of a 
class gift; | zy ROK WER 

(6) "descendants", as used in the phrase "surviving descendants" of a deceased beneficiary 
or class member in Paragraphs (1) and (2) of Subsection B of this section, means the descendants 
of a deceased beneficiary or class member who would take under a class gift created in the benefi- 
ciary designation; 

(7) "stepchild" means a child of the decedent's surviving, deceased or former spouse and 
not of the decedent; and 

(8) "surviving", as used in the phrase ' ‘surviving beneficiaries" o r "surviving descendants", 
means beneficiaries or descendants who neither predeceased the codaghe nor are deemed to have 
predeceased the decedent pursuant to the provisions of Section 45-2-702 NMSA 1978. 

B. Ifa beneficiary fails to survive the decedent and is a grandparent, a descendant of a tele 
parent or a stepchild of the decedent, the following apply: 
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(1) except as provided in Paragraph (4) of this subsection, if the beneficiary designation 
is not in the form of a class gift and the deceased beneficiary leaves surviving descendants, a 
substitute gift is created in the beneficiary's surviving descendants. They take by representation 
the property to which the beneficiary would have been entitled had the beneficiary survived the 
decedent; 

(2) except as ipnbwidedsl in Paragraph (4) of this subsection, if the beneficiary designation is 
in the form of a class gift, other than a beneficiary designation to "issue", "descendants", "heirs of 
the body", "heirs", "next of kin", "relatives" or "family" or a class described by language of similar 
import, a substitute gift is created in the surviving descendants of any deceased beneficiary. The 
property to which the beneficiaries would have been entitled had all of them survived the decedent 
passes to the surviving beneficiaries and the surviving descendants of the deceased beneficiaries. 
Each surviving beneficiary takes the share to which the surviving beneficiary would: have been 
entitled had the deceased beneficiaries survived the decedent. Each deceased beneficiary's surviv- 
ing descendants who are substituted for the deceased beneficiary take by representation the share 
to which the deceased beneficiary would have been entitled had the deceased beneficiary survived 
the decedent. For the purposes of this paragraph, "deceased beneficiary" means a class member 
who failed to survive the decedent and left one or more surviving descendants; 

(3) for the purposes of Section 45-2-701 NMSA 1978, words of survivorship, such as in a 
beneficiary designation to an individual "if he survives me" or in a beneficiary designation to "my 
surviving children", are not, in the absence of additional evidence, a sufficient indication of an in- 
tent contrary. to the application of this section; and 

(4) if a governing instrument creates an alternative beneficiary designation with respect 
to a beneficiary designation for which a substitute gift is created by Paragraph (1) or (2) of this 
subsection, the substitute gift is superseded by the alternative beneficiary designation if: 

(a) the alternative beneficiary designation is in the form of a class gift and one or 
more members of the class is entitled to take; or 

(b) the alternative beneficiary designation is not in the form of a class gift and the 
expressly designated beneficiary of the alternative beneficiary designation is entitled to take. 

C: If, pursuant to the provisions of Subsection B of this section, substitute gifts are created and 
not superseded with respect to more than one beneficiary designation and the beneficiary designa- 
tions are alternative beneficiary designations, one to the other, the determination of which of the 
substitute gifts takes effect is resolved as follows: 

(1) except as provided in Paragraph (2) of this subsection, the property passes under the 
primary substitute gift; 

(2) if there is a younger-generation beneficiary designation, the property passes under the 
younger-generation substitute gift and not under the primary substitute gift; and 

(8) as used in this subsection: 

(a) "primary beneficiary designation" means the beneficiary designation that would 
have taken effect had all the deceased beneficiaries of the alternative beneficiary designations 
who left surviving descendants survived the decedent; 

(b) "primary substitute gift" means the substitute gift created ith respect to the 
primary beneficiary designation; 

(c) “younger-generation beneficiary designation" means as a beneficiary designation 
that: 1) is to a descendant of a beneficiary of the primary beneficiary designation; 2) is an alterna- 
tive beneficiary designation with respect to the primary beneficiary designation; 3) is a beneficiary 
designation for which a substitute gift is created; and 4) would have taken effect had all the de- 
ceased beneficiaries who left surviving descendants survived the decedent except the deceased 
beneficiary or beneficiaries of the primary beneficiary designation; and 

(d) "younger-generation substitute gift" means the substitute Bue created with re- 
spect to the younger-generation beneficiary designation. 

D. A payor is protected from liability in making payments under the terms of the beneficiary 
designation until the payor has received written notice of a claim to a substitute gift under this 
section. Payment made before the receipt of written notice of a claim to a substitute gift under this 
section discharges the payor, but not the recipient, from all claims for the amounts paid. A payor 
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is liable for a payment made after the payor has received written notice of the claim. A recipient is 
liable for a payment received whether or not written notice of the claim is given. 

The written notice of the claim shall be mailed to the payor's main office or home by registered 
or certified mail, return receipt requested, or served upon the payor in the same manner as a sum- 
mons in a civil action. Upon receipt of written notice of the claim, a payor may pay any amount 
owed by it to the court having jurisdiction of the probate proceedings relating to the decedent's 
estate or, if no proceedings have been commenced, to the court having jurisdiction of probate:pro- 
ceedings relating to decedents' estates located in the county of the decedent's residence. The court 
shall hold the funds and, upon its determination under this section, shall order disbursement 
in accordance with the determination. Payment made to the court Deess oe the payor from.all 
claims for the amounts paid. 

E. A person who purchases property for value and: without notice or pei receives a nag thet 
or other item of property in partial or full-satisfaction of a legally enforceable obligation is neither 
obligated pursuant to the provisions of this section to return the payment, item of property or 
benefit nor liable pursuant to the provisions of this section for the amount of the payment or the 
value of the item of property or benefit. But a person who, not for value, receives a payment, item 
of property or any other benefit to which the person is not entitled pursuant to the provisions of 
this section is obligated to return the payment, item of property or benefit or is personally liable 
for the amount of the payment or the value of the item of property or benefit to the person who is 
entitled to it pursuant to the provisions of this section. 

F, Ifthis section or any part of this section is preempted by federal law with respect. to a pay- 
ment, an item of property or any other benefit covered by this section, a person who, not for value, 
receives the payment, item of property or any other benefit to which the person is not entitled — 
pursuant to the provisions of this section is obligated to return the payment, item of property or 
benefit or is personally liable for the amount of the payment or the value of the item of property 
or benefit to the person who would have been entitled to it were this section or part of this section 
not preempted. 


History: 1978 Comp., § 45-2-706, enacted by Laws 
1993, ch. 174, § 54; 1995, ch. 210, § 17; 2011, ch. 124, 
§ 27. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-706 UPC. 

Cross references. — For definitions of "POD" and 
"TOD", see 45-6-305 NMSA 1978. 

The 2011 amendment, effective January 1, 2012, 
defined "descendant of a grandparent", "descendants", 
and "surviving"; and in Subsection B(4), provided the 


conditions under which a substitute gift is superseded by 
an alternative beneficiary designation. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, inserted "under which the beneficiary must 
survive the descendant" in the introductory phrase of 
Paragraph (2) and added the language beginning "but 
excludes" at the end in Subparagraph (2)(b); and, in 
Subsection B, substituted "surviving descendants of any 


deceased beneficiary" for "deceased beneficiary or benefi- 


ciaries' surviving descendants" at the end of the first sen- 
tence in ee (2). 


45-2-707. Survivorship with respect to future interests under terms of 
trust; substitute takers: 


A. As used in this section: 

(1). "alternative future interest" means an expressly created future interest that can take 
effect in possession or enjoyment instead of another future interest on the happening of one or 
more events, including survival of an event or failure to.survive an event, whether an event is 
expressed in condition-precedent, condition-subsequent or any other form, A residuary clause in 
a will does not create an alternative future interest with respect to a future interest created in a 
nonresiduary devise in the will, whether or not the will specifically provides that lapsed or failed 
devises are to pass under the residuary clause; 

(2) "beneficiary" means the beneficiary of a future hee and includes a class member if 
the future interest is in the form of a class gift; 

(3) "class member" includes an individual who fails to survive the distribution date but 
who would have taken under a future interest in the form of a class gift had the individual sur- 
vived the distribution date; 
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(4) "descendants", as used in the phrase "surviving descendants" of a deceased beneficiary 
or class member in Paragraphs (1) and (2) of Subsection B of this section, means the descendants 
of a deceased beneficiary or class member who would take under a class gift created in the trust; 

(5) "distribution date", with respect to a future interest, means the time when the future 
interest is to take effect in possession or enjoyment. The distribution date need not occur at the 
beginning or end of a calendar day, but can occur at a time during the course of a day; 

(6) "future interest" includes an alternative future interest and a future interest in the 
form of a class gift; 

(7) "future interest under the terms of a trust" means a future interest that was created 
by a transfer creating a trust or to an existing trust or by an exercise of a power of appointment 
to an existing trust, directing the continuance of an existing trust, designating a beneficiary of an 
existing trust or creating a trust; and 

(8) "surviving", as used inthe phrase "surviving beneficiaries" or "surviving descendants", 
means beneficiaries or descendants who neither predeceased the distribution date nor are deemed 
to have predeceased. the distribution date pursuant to the Sere ay of Section 45-2-702 NMSA 
1978. 

B. A future interest under the terms of a trust is contingent on the thule S surviving the 
distribution date. If a beneficiary of a future interest under the terms of a trust fails to survive the 
distribution date, the following apply: 

(1) except as provided in Paragraph (4) of this subsection, if the future interest is not in 
the form of'a class gift and the deceased beneficiary leaves surviving descendants, a substitute gift 
is created in the beneficiary's surviving descendants. They take by representation the property to 
which the beneficiary would have been entitled had the beneficiary survived the distribution date; 

(2) except as provided in Paragraph (4) of this subsection, if the future interest is in the 
form of a class gift, other'than a future interest to "issue", "descendants", "heirs of the body", 
"heirs", "next of kin", "relatives" or,"family" or a class described by language of similar import, a 
substitute gift is created in the surviving descendants of any deceased beneficiary. The property 
to which the beneficiaries would have been entitled had all of them survived the distribution date 
passes to the surviving beneficiaries and the surviving descendants of the deceased beneficiaries. 
Each surviving beneficiary takes the share to which the surviving beneficiary would have been 
entitled had the deceased beneficiaries survived the distribution date. Each deceased beneficiary's 
surviving descendants who are substituted for the deceased beneficiary take by representation the 
share to which the deceased beneficiary would have been entitled had the deceased beneficiary 
survived the distribution date, For the purposes of this paragraph, "deceased beneficiary": means 
a class member who failed to survive the distribution date and left one or more surviving descen- 
dants; 

(3) for the purposes of Section 45-2-701 NMSA 1978, words of survivorship attached toa 
future interest are not, in the absence of additional evidence, a sufficient indication of an intent 
contrary to the application of this section. Words of survivorship include words of survivorship 
that relate to the distribution date or to an earlier or an unspecified time, whether those words of 
survivorship are expressed in condition-precedent, condition-subsequent or any other form; and 

(4) if a governing instrument creates an alternative future interest with respect to a fu- 
ture interest for which a substitute gift is created by Paragraph (1) or (2) of this subsection, the 
substitute gift is superseded by the alternative future interest: if: 

(a) the alternative future interest is in the form of a class gift and one or more mem- 
bers of the class is entitled to take in possession or enjoyment; or 

(b) the alternative future interest is notin the form of a class gift and the expressly 
designated beneficiary of the alternative future interest.is rialsnepne to take in possession or enjoy- 
ment. 

C. If, pursuant to the provisions dof Sdvedetion B of this section, substitute gifts are created and 
not superseded with respect to more than one future interest and the future interests are alter- 
native future interests, one to the other, the determination of which of the substitute gifts takes 
effect is resolved as follows: 

(1) except as provided in Paragraph (2) of this subsection, the property passes under the 
primary substitute gift; 
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(2) if there is a younger-generation future interest, the property passes under the younger- 
generation substitute gift and not under the primary ame weit gift; and 

(8) as used in this subsection: 

(a) "primary future interest" means the future interest that would have taken effect 
had all the deceased beneficiaries of the alternative future interests who left surviving wie 
dants survived the distribution date; 

(b) "primary substitute gift" means the substitute gift created with respect to the 
primary future interest; 

(c) "younger-generation ftun’ interest" means a future interest that: 1) is to a dé 
scendant of a beneficiary of the primary future interest; 2) is an alternative future interest with 
respect to the primary future interest; 3) is a future interest for which a substitute gift is created; 
and 4) would have taken effect had all the deceased beneficiaries who left surviving descendants 
survived the distribution date except the deceased beneficiary or beneficiaries of the primary fu- 
ture interest; and 

(d) "younger-generation substitute gift" means the substitute gift created with re- 
spect to the younger-generation future interest. 

D.. Except as provided in Subsection E of this section, if after the application of Subsections B 
and C of this’section there is no surviving taker, the property passes in the following order: 

(1) ifthe trust was created in a nonresiduary devise in the transferor's will or in a codicil 
to the transferor's will, the property passes under the residuary clause in the transferor's will; for 
purposes of this section, the residuary clause is treated as creating a future interest under the 
terms of a trust; and 

(2) ifno taker is produced by the application of Paragraph (1) of this subsection, the prop- 
erty passes to the transferor's heirs pursuant to the provisions of Section 45-2-711 NMSA 1978. 

E. If, after the application of Subsections B and C of this section, there is no surviving taker 
and if the future interest was created by the exercise of a power of appointment: 

(1) the property passes under the donor's gift-in-default clause, if any, which clause is 
treated as creating a future interest under the terms of a trust; and 

(2) if no taker is produced by the application of Paragraph (1) of this subsection, thee prop- 
erty passes as provided in Subsection D of this section. For purposes of Subsection D of this sec- 
tion, "transferor" means the donor if the power was a nongeneral power and means the donee if 
the power was a general power. 


History: 1978 Comp., § 45-2-707, enacted by Laws 
1993, ch. 174, § 55; 1995, ch. 210, § 18; 2011, ch. 124, 
§ 28. 


Official comments. — See Commissioners on Uniform 


State Law official comment to 2-707 UPC. 

The 2011 amendment, effective January 1, 2012, de- 
fined "descendants" and "surviving", and in Subsection 
B(4), provided the conditions under which a substitute gift 
is superseded by an alternative future interest. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "surviving descendants of any deceased beneficiary" 


for "deceased beneficiary or beneficiaries' surviving de- 
scendants" at the end of the first sentence of Paragraph 
B(2); redesignated former Subsection D as Paragraph C(3) 
and substituted "As used in this subsection" for "As used 
in Subsections C and D of this section" at the beginning; 
redesignated former Subsection E as Subsection D and 
added "Except as provided in Subsection E of this section" 

at the beginning; deleted former subsection designation F; 
and added present Subsection HB: 


45-2-708. Class gifts to descendants, issue or heirs of the body; form! of 
distribution if none specified. 


If a class gift in favor of "descendants", "issue" or "heirs of the body" does not specify the manner 
in which the property is to be distributed among the class members, the property is distributed 
among the class members who are living when the interest is to take effect in possession or enjoy- 
ment in such shares as they would receive pursuant to the applicable law of intestate succession if 
the designated ancestor had then died intestate Hie a the subject matter of the class gift. 


History: 1978 Comp., § 45-2-708, enacted by Laws 
1993, ch. 174, § 56. 


Official comments. — See Commissioners on Uniform 
State Law official comment to 2-708 UPC. 
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45-2-709. Representation; per capita at each generation; per stirpes. 


A... As used in this section: 

_. (1), "deceased child" or "deceased descendant" means a child or a descendant who either 
predeceased the distribution date or is deemed to have predeceased the distribution date pursuant 
to the provisions of Section 45-2-702 NMSA 1978; 

(2) "distribution date", with respect to an interest, means the time when the interest is to 
take effect in possession or enjoyment. The distribution date need not occur at the beginning or 
end of a calendar day, but can occur at a time during the course of a day; and 

(3) "surviving ancestor", "surviving child" or "surviving descendant" means an ancestor, a 
child or a descendant who neither predeceased the distribution date nor is deemed to have prede- 
ceased the distribution date pursuant to the provisions of Section 45-2-702 NMSA 1978. 

B. If an applicable statute or a governing instrument calls for property to be distributed "by 
representation" or "per capita at each generation", the property is divided into as many equal 
shares as there are: 

(1) surviving descendants in the generation nearest to the designated ancestor that con- 
tains one or more surviving descendants; and 

(2) deceased descendants in the same generation who left surviving descendants, if any. 

Hach surviving descendant in the nearest generation is allocated one share. The remaining 
shares, if any, are combined and then divided in the same manner among the surviving descen- 
dants of the deceased descendants as if the surviving descendants who were allocated a share and 
their surviving descendants had predeceased the distribution date. 

C. Ifa governing instrument calls for property to be distributed "per stirpes", the property is 
divided into as many equal shares as there are: 

(1) . surviving children of the designated ancestor; and 

(2). deceased children who left surviving descendants. 

Each surviving child, if any, is allocated one share. The share of each deceased child with sur- 
viving descendants is divided in the same manner, with subdivision repeating at each succeeding 
generation until the property is fully allocated among surviving descendants. 

D. For the purposes of Subsections B and C of this section, an individual who is deceased and 
left no surviving descendant is disregarded and an individual who leaves a surviving ancestor who 
is a descendant of the designated ancestor is not entitled to a share. 


History: 1978 Comp., § 45-2-709, enacted by Laws The 2011 amendment, effective January 1, 2012, in 
1993, ch. 174, § 57;.1995, ch. 210, § 19; 2011, ch, 124, Subsection C, provided that each surviying child, if any, is 
§ 29. allocated one share, 

Official comments. — See Commissioners on Uniform The 1995 amendment, effective July 1, 1995, inserted 
State Law official comment to 2-709 UPC. "if any" following "deceased child" in the second para- 

graph of Subsection C. 


45-2-710. Worthier-title doctrine abolished. 


The doctrine of worthier title is abolished as a rule of law and as a rule of construction. Lan- 
guage in a governing instrument describing the beneficiaries of a disposition as the transferor's 
"heirs", “heirs at law", "next of kin", "distributees", "relatives" or "family" or language of similar 
import does not create or presumptively create a reversionary interest in the transferor. 


History: 1978 Comp., § 45-2. 710, enacted by Laws Official comments. — See Commissioners on Uniform 
1998, ch. 174, § 58. State Law official comment to 2-710 UPC. 
45-2-711. Future interests in heirs and like. 


If an applicable statute or a governing instrument calls for a present or future distribution to 
or creates a present or future interest in a designated individual's "heirs", "heirs at law", "next of 
kin", "relatives" or "family" or language of similar import, the property passes to those persons, 
including the state, and in such shares as would succeed to the designated individual's intestate 


343 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


45-2-801 UNIFORM PROBATE CODE '45-2-802 


estate under the intestate succession law. of the designated individual's domicile if the-desig- 
nated individual died when the disposition i is to take effect in possession or enjoyment. If the 
designated individual's surviving spouse is living but is remarried at the time the disposition is 
to take effect in possession or enjoyment, the surviving Spouse is not an heir of the designated 
individual. 


History: 1978 Comp., § 45-2-711, enacted by Laws The 1995 améndment, effective July 1, 1995, in the 
1993, ch. 174, § 59; 1995, ch. 210, § 20. first sentence, inserted "present or' in two places near the 

Official comments. — See Commissioners on Uniform beginning and deleted "pursuant to the provisions of Sec- 
State Law official comment to 2-711 UPC, tion 45-2-105 NMSA 1978" following "including the state" 

near the middle. 
" ti 
PART 8 
GENERAL PROVISIONS 

45-2-801. Repealed. 

Repeals. — Laws 2001, ch. 290, § 18, repealed 45-2- July 1, 2001. For provisions of former section, see the 2000 
801 NMSA 1978, as amended by Laws 1995, ch. 210, § 21,’ NMSA 1978 on NMOneSource:com, For present bite ad 
relating, to a disclaimer of property -interests, effective rable provisions, see.45-2-1101 NMSA 1978, 


45- 2-802. Effect of divorce, annulment and decree of eépwpatioly: 


e An individual aie is divorced from the spe or ve marriage to the decedent has 
been annulled is not a surviving spouse unless, by virtue of a subsequent marriage, the individual 
is married to the decedent at the time of death. A decree of separation that does not terminate the 
status of spouse is not.a divorce for purposes of this section. 

B. For purposes of Chapter 45, Article 2, Parts 1 through 4 and Section 45-3-203 NMSA 1978, 
a surviving spouse does not include: 

(1) an individual who obtains or consents to a final decree or judgment of divorce from the 
decedent or an annulment of their marriage, which decree or judgment is not recognized as valid 
in this state, unless subsequently they participate:in a marriage ceremony purporting to marry 
each to the other or live together as spouses; 

(2) an individual who, following an invalid decree ‘or judgment of divorce or’ annulment 
obtained by the decedent, participates in’'a marriage ceremony with a third individual; or c 

(3) an individual who was a party to a valid proceeding concluded by an order purporting 
to terminate all marital property rights, including a property division judgment entered pursuant 
to the provisions of Section 40-4-20 NMSA 1978. 


History: 1953 Comp., § 832A-2-802, enacted by Laws Applicability. — Laws,2019, ch, 221,§ 7 provided that 
1975, ch, 257, § 2-802; repealed and reenacted by the provisions of this act apply to: 

Laws 1993, ch. 174, § 61; 1995, ch, 210, § 22; 2019, ia A. a governing instrument created before, on or after 
221,83. July 1, 2019; ; 

Official.comments. — See Commissioners on Uniform dt «Bick judicial proceeding commenced on or after Sah ‘# 
State Law official comment to 2-802 UPC. 2019; and 

Repeals and reenactments. — Laws 1993, ch. 174, C. a judicial proceeding commenced before July it 
§ 61 repealed former 45-2-802 NMSA 1978, as enacted by 2019, unless the court finds that application ‘of a particu- 
Laws 1975, ch. 257, § 2-802, and enacted a new section, lar provision of this act would substantially interfere with 
effective July aie 1993, the effective conduct of the judicial proceeding. or preju- 

Cross references. — For annulment of prohibited dice a right of a party, in which case the particular provi- 
marriages, restrictions, see 40-1-9 NMSA 1978. sion does not apply and the previous law applies. 

For extent of alteration of legal relations by separation The 1995 amendment, effective July 1, 1995, added 
decree, see 40-2-8 NMSA 1978, the language beginning "including a property" at the end 
; ie failure to divide property on divorce, property unaf- of Paragraph B(8). ~ a ’ 

ected, subsequent division, see 40-4-20 NMSA 1978, 
The 2019 amendment, effective July 1, 2019, made ANNOTATIONS 


certain technical amendments; in Subsection A, after "sta- 
tus of", deleted "husband and wife" and added "spouse"; 
and in Subsection B, in Paragraph B(1), after "live together - 
as", deleted "husband and wife" and iadded."spouse". 


Spouse not surviving: spouse. — Where the de- 
cedent's spouse was a party to the final decree dividing 
marital property entered pursuant to 40-4-20 NMSA 

' 1978, and decedent died before a final decree of divorce 
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was entered, the spouse was not a "surviving spouse" for 
purposes of the distribution of the decedent's estate, be- 
cause 45-2-802B(3) NMSA 1978 of the Uniform Probate 
Code specifically excludes from the definition of "sur- 
viving spouse" such an individual. Karpien v. Karpien 
2009-NMCA-043, 146 N.M. 188, 207 P.3d 1165. 

Pending divorce proceeding at time of death. — 
Since there was a pending divorce proceeding between 
decedent and decedent's spouse at the time of decedent's 
death, the district court erred by prematurely adjudicat- 
ing the validity of the will and trust and by prematurely 
admitting the will to probate prior to the completion of the 
pending divorce proceedings since, under 45-2-802B(3) 
NMSA 1978, the decedent's spouse would be precluded 
as a surviving spouse in the event of a judgment or de- 
cree terminating all marital property rights pursuant 
to 40-4-20B NMSA 1978 and such a judgment or decree 
would serve to revoke all governing instruments pursu- 
ant to 45-2-804B(1)(a) NMSA 1978, so that decedent's 
spouse would have no interest in decedent's estate as a 


INTESTATE SUCCESSION AND WILLS 


45-2-803 


surviving spouse. Oldham v. Oldham, 2009-NMCA-126, 
147 N.M. 329, 222 P.3d 701, aff'd in part, rev'd in part, 
2011-NMSC-007, 149 N.M. 215, 247 P.3d 736, 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Prop- 
erty rights arising from relationship of couple cohabiting 
without marriage, 69 A.L.R.5th 219. 

Divorce or separation as affecting person entitled to 
devise or bequest to husband, wife or widow, 75 A.L.R.2d 
1413. 

Devolution of gift over upon spouse predeceasing tes- 
tator where gift to spouse fails because of divorce, 74 
A.L.R.3d 1108. 

Husband's death as affecting periodic payment provi- 
sion of separation agreement, 5 A.L.R.4th 1153. 

Prior institution of annulment proceedings or other 
attack on validity of one's marriage as barring or estop- 
ping one from entitlement to property rights as surviving 
spouse, 31 A.L.R.4th 1190. 

95 C.J.S, Wills §§ 293, 564. 


45-2-803. Effect of homicide on intestate succession, wills, trusts, joint 
assets, life insurance and beneficiary designations. 


A. As used in this section: 

_. (1). "disposition or appointment of property" includes a transfer of an item of property or 
any other benefit to a beneficiary designated in a governing instrument; and 

(2) "revocable", with respect to a disposition, appointment, provision or nomination, means 
one under which the decedent, at the time of or immediately before death, was alone empowered, 
by law or under the governing instrument, to cancel the designation in favor of the killer, whether 
or not the decedent was then empowered to designate the decedent's own self in place of the dece- 
dent's killer and the decedent then had capacity to exercise the power. 

B. An individual who feloniously and intentionally kills the decedent forfeits all benefits pur- 
suant to the provisions of Chapter 45, Article 2 NMSA 1978 with respect to the decedent's estate, 
including an intestate share, an omitted spouse's or child's share, a family allowance and a per- 
sonal property allowance. If the decedent died intestate, the decedent's intestate estate passes as 
if the killer disclaimed the killer's intestate share. 

C. The felonious and intentional killing of the decedent: 

(1) revokes any revocable: 

(a) disposition or appointment of property made by the decedent to the killer in a 
governing instrument; 

(b) provision in a governing instrument executed by the decedent conferring a gen- 
eral or nongeneral power of appointment on the killer; and 

(c) nomination of the killer in a governing instrument executed by the decedent, nom- 
inating or appointing the killer to serve in any fiduciary or representative capacity, including a 
personal representative, executor, trustee or agent; and ‘ 

(2) severs the interests of the decedent and killer in property held by them at the time of 
the killing as joint tenants with the right of survivorship, transforming the interests of the dece- 
dent and killer into equal tenancies in common. 

D. A severance pursuant to the provisions of Paragraph (2) of Subsection C of this section does 
not affect any third-party interest in property acquired for value and in good faith reliance on an 
apparent title by survivorship in the killer unless a writing declaring the severance has been noted, 
registered, filed or recorded in records appropriate to the kind and location of the property that are 
relied upon in the ordinary course of transactions involving such property as evidence of ownership. 

E. Provisions of a governing instrument executed by the decedent are given effect as if the 
killer disclaimed all provisions revoked by this section or, in the case of a revoked nomination i ina 
fiduciary or representative capacity, as if the killer predeceased the decedent. ' 

F. An acquisition of property or interest by a killer not covered by this section shall be treated 
in accordance with the principle that a killer cannot profit from the killer's wrong. 
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G. After all right to appeal has been exhausted, a judgment of conviction establishing criminal 
accountability for the felonious and intentional killing of the decedent conclusively establishes 
the convicted individual as the decedent's killer for purposes of this section. In the absence of a 
conviction, the court upon the petition of an interested person shall determine whether under the 
preponderance of evidence standard the individual would be found criminally accountable for the 
felonious and intentional killing of the decedent. If the court determines that under that standard 
the individual would be found criminally accountable for the felonious and intentional killing of 
the decedent, the determination conclusively establishes that individual as the decedent's killer 
for purposes of this section. 

H. A payor or other third party is not liable for having made a payment or transferred an item 
of property or any other benefit to a beneficiary designated in a governing instrument executed 
by the decedent affected by an intentional and felonious killing or for having taken any other ac- 
tion-in good faith reliance on the validity of the governing instrument executed by the decedent 
upon request and satisfactory proof of the decedent's death before the payor or other third party 
received written notice of a claimed forfeiture or revocation under this section. A payor or other 
third party is liable for a payment made or other action taken after the payor or other third party 
received written notice of a claimed forfeiture or revocation under this section. : 

Written notice of a claimed forfeiture or revocation pursuant to the provisions of this section 
shall be mailed to:the payor's or other third party's main office or home by registered or certified 
mail, return receipt requested, or served upon the payor or other third party in the same manner 
as a summons in a civil action. Upon receipt of written notice of a claimed forfeiture or revocation 
pursuant to the provisions of this section, a payor or other third party may pay any amount owed 
or transfer or deposit any item of property held by it to or with the court having jurisdiction of the 
probate proceedings relating to the decedent's éstate or, if no proceedings have been commenced, 
to or with the court having jurisdiction of probate proceedings relating to decedents' estates lo- 
cated in the county of the decedent's residence. The court shall hold the funds or item of property 
and, upon its determination pursuant to the provisions of this section, shall order disbursement 
in accordance with the determination. Payments, transfers or deposits made to or with the court 
discharge the payor or other third party from all claims for the value of amounts paid to or items 
of property transferred to or deposited with the court. 

I.. A person who purchases property for value and without notice or who receives a payment or 
other item of property in partial or full satisfaction of a legally enforceable obligation is neither 
obligated pursuant to the provisions of this section to return’ the payment, item of property or 
benefit nor liable pursuant to the provisions of this section for the amount of the payment or the 

.value of the item of property or benefit. But a person who, not for value, receives a payment, item 
of property or any other benefit to which the person is not entitled pursuant to the provisions of 
this section is obligated to return the payment, item of property or benefit or is personally liable 
for the amount of the payment or the value of the item of Loli or benefit to the person who is 
entitled to it pursuant to the provisions of this section. 

J. Ifthis section or any part of this section is preempted by federal law with respect to a pay- 
ment, an item of property or any other benefit covered by this section, a person who, not for value, 
receives the payment, item of property or any other benefit to which the person is not entitled 
pursuant to the provisions of this section is obligated to return the payment, itém of property or 
benefit or is personally liable for the amount of the payment or the value of the item of property 
or benefit to the person who would have been entitled to it were this section or part of this section 
not ENRON Pes 


History: 1953 Comp., § 32A-2-803, enacted by Laws Cross references, — For murderer not to profit from 


1975, ch. 257;.§ 2-803; repealed and reenacted by ° wrongdoing, see 30-2-9 NMSA 1978. : 
Laws 1993, ch. 174, § 62; 1995, ch. 210, § 28; 2011,ch. |. The 2011 amendment, effective January 1, 2012, in 
124, § 30. Subsection C, provided that the killing transforms the in- 
Official comments, — See Commissioners on Uniform ~ terest of the killer and the decedent in jointly held prop- 
State Law official comment to 2-808 UPC, ©: » erty into equal tenancies in common. 
Repeals and reenactments. — Laws 1993, ch, 174, The 1995 amendment, effective July, 1 1995, in Sub- . 
§ 62 repealed former 45-2-803 NMSA 1978, as enacted by section E, deleted "that are not revoked by this section" 
Laws 1975, ch. 257, § 2-808, and enacted a new oe “ ~ following "executed by the decedent" and substituted "pro- 
effective July 1, 1993, .. visions revoked by this section" for "revoked provisions", 
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ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S, references. — Homi- 


: | 
- Applicability. — This section is limited to benefits that cide as precluding Patinesuneen wilt or by: intestany 25 


pake undes the: Uniform} nghate,Code and did mot apply to 26A C.J.8. Descent and Distribution § 47/46A O.J.S, In- 
forfeit of any rights under the Wrongful Death Act (41-2-1 ; ; J.8. In- 
NMSA 1978). Aranda v, Camacho, 1997-NMCA-010, 122” 9y'G4S, Wills € 108 oe Tenancy 88 8,175 
N.M. 763, 931 P.2d 757. JS. 


45-2-804. Revocation of probate and nonprobate transfers by divorce; 
no revocation by other changes of circumstances. 


A. As used in this section: f 
(1) "disposition or appointment of property" includes a transfer of an item of property or 
other benefit to a beneficiary designated in a revocable trust or other governing instrument; 

(2) "divorce or annulment" means a divorce, annulment or dissolution or declaration of in- 
validity of a marriage that would exclude the spouse as a surviving spouse within the meaning of 
Section 45-2-802 NMSA 1978 or the commencement of a valid proceeding concluded either before 
or after an individual's death by an order purporting to terminate all marital property rights, in- 
cluding a property division judgment entered pursuant to the provisions of Section 40- 4-20 NMSA 
1978. A decree of separation that does not terminate the status of spouse is not a divorce for pur- 
poses of this section; | | 

(3) "divorced individual" includes an individual whose marriage has been annulled; 

(4) "governing instrument" means a governing instrument executed by the divorced indi- 
vidual before the divorce or annulment of the divorced individual s marriage to the former spouse; 

(5) "relative of the divorced individual's former spouse" means an individual who is re- 
lated to the divorced individual's former spouse by blood, adoption or affinity and who, after the 
divorce or annulment, is not related to the divorced individual by blood, adoption or affinity; and 

(6) "revocable", with respect to a disposition, appointment, provision or nomination, means 
one under which the divorced individual, at the time of the divorce or annulment, was alone empow- 
ered by law or under the governing instrument to cancel the designation in favor of the former spouse 
or former spouse's relative whether or not the divorced individual was then empowered to designate 
the divorced individual's own self in place of the former spouse or in place of the former spouse's rela- 
tive and whether or not the divorced individual then had the capacity to exercise the power. 

B. Except as provided by the express terms of a governing instrument, a court order or a con- 
tract relating to the division of the marital estate made between the divorced individuals before or 
after the marriage, divorce or annulment, the divorce or annulment of a marriage: 

' (1). revokes any revocable: 

(a). disposition or appointment of property made by a divorced individual to the for- 
mer spouse in a governing instrument and any disposition or appointment created by law or ina 
governing instrument to a relative of the divorced individual's former spouse; 

(b) provision in a governing instrument conferring a general or nongeneral power 
of appointment on the divorced individual's former spouse or on a relative of the divorced indi- 
vidual's former spouse; and 

(c) nomination in a governing instrument, nominating a divorced individual's former 
spouse or a relative of the divorced individual's former spouse to serve in any fiduciary or repre- 
sentative capacity, including a personal representative, executor, trustee, conservator, agent or 
guardian; and 

(2) severs the interests of the former spouses in property held by them at the time of the 
divorce or annulment as joint tenants with the right of survivorship, transforming the interests of 
the former spouses into equal tenancies in common, 

C.. A severance pursuant to the provisions of Paragraph (2) of Subsection B of this section does 
not affect any third-party interest in property acquired for value and in good faith reliance on an 
apparent title by survivorship in the survivor of the former spouses unless a writing declaring 
the severance has been noted, registered, filed or recorded in records appropriate to the kind and 
location of the property that are relied upon in the ordinary course of transactions involving such 
property as evidence of ownership. 
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D. Provisions of a governing instrument are given effect as if the former spouse and relatives 
of the former spouse disclaimed all provisions revoked by this section or, in the case of a revoked 
nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the 
former spouse died immediately before the divorce or annulment. 

E. Provisions revoked solely by this section are revived by the divorced individual's remarriage 
to the former spouse or by a nullification of the divorce or annulment. 

F. No change of circumstances other than as described in this section and in Section 45-2;808 
NMSA 1978 effects a revocation. 

G. A payor or other third party is not liable for having made a payment or transferred an item 
of property or any other benefit to a beneficiary designated in a governing instrument affected by 
a divorce, annulment or remarriage or for having taken any other action in good faith reliance on 
the validity of the governing instrument before the payor or other third party received written 
notice of the divorce, annulment or remarriage. A payor or other third party is liable for a payment 
made or other action taken after the payor or other third party received written notice of a claimed 
forfeiture or revocation pursuant to the provisions of this section. | 

Written notice of the divorce, annulment or remarriage pursuant to the provisions of this section 
shall be mailed to the payor's or other third party's main office or home by registered or certified 
mail, return receipt requested, or served upon the payor or other third party in the same manner 
as a summons in a civil action. Upon receipt of the written notice of the divorce, annulment or re- 
marriage, a payor or other third party may pay any amount owed or transfer or deposit any item 
of property held by it to or with the court having jurisdiction of the probate proceedings relating to 
the decedent's estate or, if no proceedings have been commenced, to or with the court having juris- 
diction of probate proceedings relating to decedents' estates located in the county of the decedent's 
residence. The court shall hold the funds or item of property and, upon its determination pursuant 
to the provisions of this section, shall order disbursement or transfer in accordance with the deter- 
mination. Payments, transfers or deposits made to or with the court discharge the payor or other 
third party from all claims for the value of amounts paid to or items of property transferred to or 
deposited with the court. 

H. A person who purchases property from a former spouse, relative of a former spouse or any 
other person for value and without notice or who receives from a former spouse, relative of a for- 
mer spouse or any other person a payment or other item of property in partial or full satisfaction 
of a legally enforceable obligation is neither obligated pursuant to the provisions of this section 
to return the payment, item of property or benefit nor is liable pursuant to the provisions of this 
section for the amount of the payment or the value of the item of property or benefit. But a former 
spouse, relative of a former spouse or other person who, not for value, received a payment, item of 
property or any other benefit to which that person is not entitled pursuant to the provisions of this 
section is obligated to return the payment, item of property or benefit or is personally liable for the 
amount of the payment or the value of the item of property or benefit to the person who is entitled 
to it pursuant to the provisions of this section. 

I. If this section or any part of this section is preempted by federal law with respect to a pay- 
ment, an item of property or any other benefit covered by this section, a former spouse, relative of 
the former spouse or any other person who, not for value, received a payment, item of property or 
any other benefit to which that person is not entitled pursuant to the provisions of this section is 
obligated to return that payment, item of property or benefit or is personally liable for the amount 
of the payment or the value of the item of property or benefit to the person who would have been 
entitled to it were this section or part of this section not preempted. 


History: 1978 Comp., § 45-2-804, enacted by Laws Paragtaph A(2), after "status of", deleted "husband and 


1993, ch. 174, § 63; 1995, ch. 210, 3 24; 2011, ch. 124, wife" and added "spouse". 

§ 31; 2019, ch, 221, $4. Applicability. — Laws 2019, ch. 221, § 7 provided that 
Official comments. — See Powe anthers on Uniform the provisions of this act apply to: . 

State Law official comment to 2-804 UPC. A. a governing instrument created before, on or after 
Recompilations. — Laws 1993, ch. 174, § 64 recom- July 1, 2019; 

piled former 45-2-804 NMSA 1978, relating to death of a B. a judicial proceeding commenced on or after July 1, 

spouse, as 45-2-805 NMSA 1978, effective July 1, 1993. 2019; and 
The 2019 amendment, effective July 1, 2019, made C. a judicial proceeding commenced before July 1, 

certain technical amendments; in Subsection A, in 2019, unless the court finds that application ofa particular 
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‘provision of this act would substantially interfere with Admitting will to probate during pendency of 
the effective conduct of the judicial proceeding or preju- divorce proceeding. — Where decedent executed a 
dice a right of a party, in which case the particular provi- will designating decedent's spouse as the personal repre- 
sion does not apply and the previous law applies. sentative and beneficiary of decedent's estate; decedent 
The 2011 amendment, effective January 1, 2012, in- subsequently filed a petition for divorce; and decedent 
cluded a revocable trust in the definition of "disposition died while the divorce proceeding was. pending, the court 
or appointment of property" and included the commence- acted prematurely in adjudicating the validity of the will 
ment of proceedings to terminate all marital property and admitting the will to probate prior to the completion 
rights in the definition of "divorce or annulment”. of the pending divorce proceeding. Oldham v. Oldham, 
The 1995 amendment, effective July 1, 1995, in Sub- 2009-NMCA-126, 147 N.M. 329, 222 P.3d 701, aff'd in part, 
section D, deleted "that are not revoked by this section" fol- rev'd in part, 2011-NMSC-007, 149 N.M. 215, 247 P.3d 736. 
lowing "governing instrument" and substituted "all provi- Construction of unrevoked provisions. — The Uni- 
sions revoked by this section" for "the revoked provisions", form: Probate Code's provision for revocation of a will in 
the event of divorce controls the effect of divorce on the 
ANNOTATIONS construction of the unrevoked portions of the will. In re 
Meaning of divorce. — A judgment or decree terminat- Estate of Seymour, 1979-NMSC-069, 93 N.M. 328, 600 
ing all property rights pursuant to 40-4-20B NMSA 1978 P.2d 274. 


meets the definition of a divorce pursuant to 45-2-804A(2) 
NMSA 1978 and is sufficient to revoke governing estate 
planning documents pursuant to 45-2-804B(1)(a) NMSA 
1978. Oldham v. Oldham, 2009-NMCA-126, 147 N.M. 329, 
222 P.3d 701, aff'd in part, rev'd in part, 2011-NMSC- 007, 
149 N.M. 215, 247 P.3d 736. 


45-2-805. Reformation to correct mistakes. 


The district court may reform the terms of a governing instrument, even if unambiguous, to con- 
form the terms to the transferor's intention if it is proved by clear and convincing evidence what 
the transferor's intention was and that the terms of the governing instrument were affected by a 
has of fact or law, whether in expression or inducement. 


History: 1978 Comp., § 45-2-805, enacted by Laws 1978 and enacted a new section as 45-2-805 NMSA 1978, 
2011, ch. 124, § 32. effective January 1, 2012. 

Recompilations, — Laws 2011, ch, 124, § 32 recom- 
piled former 45-2-805 NMSA 1978 as 45-2-807 NMSA 


45-2-806. Modification to achieve transferor's tax objectives. 


To achieve the transferor's tax objectives, the district court may modify the terms of a governing 
instrument in a manner that is not contrary to the transferor's probable intention. The district 
court may provide that the modification has retroactive effect. 


History: 1978 Comp., § 45-2-806, enacted by Laws 1978 and enacted new section as 45-2-806 NMSA 1978, 
2011, ch. 124, § 33. effective January 1, 2012. 

Recompilations. — Laws 2011, Pes, 124, § 33 recom- 
piled former 45-2-806 NMSA 1978 as 45-2-808 NMSA 


45-2-807. Death of spouse; community property. 


A. Upon the death of either spouse, one-half of the community property belongs to the sur- 
viving spouse, and the other half is subject to the testamentary disposition of the decedent, ex- 
cept that community property that is joint tenancy property under Subsection B. of Section 40-3-8 
NMSA 1978 shall not be subject to the testamentary disposition of the decedent. 

B. Upon the death of either spouse, the entire community property is subject to the payment of 
community debts. The deceased spouse's separate debts and funeral expenses and the charge and 
expenses of administration are to be satisfied first from his separate property, excluding property 
held in joint tenancy. Should such property be insufficient, then the deceased spouse's undivided 
one-half interest in the community property shall be liable. 

C. Theprovisions of the 1984 amendments to this section shall not affect the right of any credi- 
tor, which right accrued prior to the effective date of those amendments. 
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History: 1953 Comp., § 32A-2-804, enacted by Laws Community member's promissory note refers ‘to 
1975, ch. 257, § 2-804; 1984, ch. 122, § 2; 1978 Comp., community's personal property. — When a member 
§ 45-2-804, recompiled as 1978 Comp., § 45-2-805 by of a‘community takes a promissory note from himself as 


Laws 1998, ch. 174, § 64; recompiled as 1978 Comp., a member of the community, he is charged with the knowl- 
§ 45-2-807 by Laws 2011, ch. 124, § 32. edge that any document purporting to pledge the credit of 
Recompilations, —. Laws 2011, ch. 124, § 32 recom- the community can only refer to the community's personal 


piled former 45-2-805 NMSA 1978 as 45-2-807 NMSA property. In re Estate of Shadden, 1979-NMCA-078, 93 
1978 and-enacted a new 45-2-805 NMSA 1978, effective N.M. 274, 599 P.2d 1071, cert. denied, 93 N.M. 172, 598 P.2d 


January 1, 2012. 215, overruled on other grounds by Huntington Nat'l Bank 

Compiler's notes, — This section indludea withiv its v. Sproul, 1993-NMSC-051, 116 N.M. 254, 861 P.2d 935. 
scope some of the functions of former 29-1-8 and shape 9, Joinder of wife as administratrix proper. — Where 
1953 Comp. * husband financed his purchase of a jeep, took out creditor 

Cross references. — For status of missing persons and life insurance and later sold jeep to third parties for $100 
death presumed by absence, see 45-1-107 NMSA 1978. plus assumption of debt to finance company and upon death 

For intestate survivorship requirements, see’ 45-2-104 proceeds of policy were paid to finance company, it was not 
NMSA 1978, reversible, error to allow widow, who sued purchasers for 

The 1984 amendment, effective March 6, 1984; re- damages or rescission of sale, to make post-trial joinder of 
ferred to in Subsection C are those effected by Laws 1984, herself as administratrix of husband's estate, Smith v, Cas- 
ch. 122, § 2 that added the exception at the end of Subsec- tleman, 1969-NMSC-166, 81 N.M. 1, 462 P.2d 135, 
tion A and added Subsection C. Community property is not liable for antenuptial 

debt of spouse. Wiggins v. Rush, 1971-NMSC-092; 83 
ANNOTATIONS N.M.133, 489 P.2d 641. 

Federal tax liability. — One-half of the community Disposal of community property by will. —A 
property owned by husband and wife at the date of the husband may dispose of his interest in the community 
death of the husband, who died intestate, was includible property by will. United States v. Floersch, 276 F.2d 714 
in his gross estate for federal estate tax purposes. Hurley (10th Cir, 1960), cert. denied, 364 US. Bi6, 818, Ct. 46, 5 
v. Hartley, 255 F. Supp. 459 (D.N.M. 1966), aff'd, 879 F2d =. Hd 2d 47,(1960), 

205 (10th Cir. 1967). Law reviews. — For comment, "In-Migration of Cou- 

Transfer of assets rendered estate insolvent. ples from Common Law Jurisdictions: Protecting the Wife 
— Since assets received by a widow under a will, which at the Dissolution of the Marriage," see 9 N.M.L. Rey, 118 
transfer rendered the estate insolvent, could be reached (1978-78). ‘ j Ae 
in the hands of the transferee by deceased's creditors un- For article, "Survey of New Mexico Law, 1979-80: Es- 
der former 29-1-9, 1953 Comp., they could be reached by tascam ay eid BECTON Rt eNOL Ea 28 
the federal government for the purpose of subjecting them For note, ‘Community Property - Transmutation of 
to the tax liability of the transferor, United States v. Flo- Community Property: A Preference for Joint Tenancy in 
ersch, 276 F.2d 714 (10th Cir. 1960), cert. denied, 364 U.S. New Mexico?" see 11 N.M.L. Rev. 421 (1981). 

816, 818. Ct. 46, 5 L, Ed. 2d 47 (1960), For note, "Community Property - Spouse's Future Fed- 

Purpose of Subsection B of 45-2-805 NMSA 1978, eral Civil Service Disability Benefits are Community 
subjecting the entire community to payment of commu- Property to the Extent the Community Contributed to the 
nity debts, is intended to protect third parties who have Civil Service Fund During Marriage: Hughes v. Hughes," 
dealt in good faith with the community during its exis- see 13 N.M.L. Rev, 193 (1983). 
tence against dissipation of the estate by the survivor Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
before outstanding debts were taken care of, In re Es- Am, Jur, 2d Community Property §§ 105, 106. : 
tate of Shadden, 1979-NMCA-078, 93 N.M. 274, 599 P.2d Husband's death as affecting periodic payment provi- 
1071, cert. denied, 93 N.M. 172, 598 P.2d 215, overruled sion of separation agreement, 5 A.L.R.4th 1153, 
on other grounds by Huntington Nat'l Bank v. Sproul, 94 C..S, Wills § 88; 97 C.J.S. Wills § 1312. 


1993-NMSC-051, 116 N.M. 254, 861 P.2d 935, 


45-2-808. Validity and effect of will executed by a wife prior to July 1, 
1973. | 


If a wife has executed a will prior to July 1, 1973, which remains unrevoked or unamended and 
in which she has not exercised a power of testamentary disposition over her one-half interest in 
the community property by specific reference thereto and affirmative disposition thereof, her in- 
terest in the community property goes to her surviving husband. The wife's will shall be valid in 
disposing of any other property over which she has testamentary disposition notwithstanding her 
legal disability under’ prior law to exercise a power of testamentary Sie es of her interest in 
the community property. 


History: 1953 Comp., § 29-1-32, enacted by Laws 1978 and enacted a new’ 45-2-806 NMSA 1978, effective 


1973, ch. 276, § 8; 1978 Comp., § 45-8-9, recompiled © January 1, 2012. 
as 1978 Comp., § 45-2-806 by Laws 1993, ch. 174, § 65; Cross references. — For intestate share of Enowse in 
recompiled as 1978 Comp., § 45-2-808 by Laws ‘2011, separate and community properties, see 45-2-102 NMSA 
ch, 124, § 33, 1978. 

Recompilations, — Laws 2011, ch. 124, § 33 recom- For the general disposition of community property upon 


piled former 45- 2-806 NMSA 1978 as 45-2-808 NMSA the death of one spouse, see 45-2-804 NMSA 1978, 
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For definition of community property, see 40-3-8 NMSA For transfer and management of community'real prop- 
1978. erty, see 40-3-13 NMSA 1978: 
For presumption of separate property where acquisition For transfer and management of community personal 
by wife in her own name prior to July 1, 1973, see 40-3-12 property, see 40-3-14 NMSA 1978. 
NMSA 1978. 
PART 9 


UNIFORM STATUTORY RULE AGAINST PERPETUITIES; HONORARY 
TRUSTS; TRUSTS FOR PETS; TIME LIMITS ON OPTIONS IN GROSS 
AND CERTAIN OTHER INTERESTS IN REAL PROPERTY 


SUBPART 1. Uniform Statutory Rule Against Perpetuities 


45-2-901. Statutory rule against perpetuities. 


A. A nonvested property interest is invalid unless: 

(1) when the interest is created, it is certain to vest or terminate no later than twenty-one 
years after the death of an individual then alive; or 

(2) the interest either vests or terminates within ninety years after its aa Ot" 

B. A general power of appointment not presently exercisable because of a condition precedent 
is invalid unless: 

(1) when the power is created, the condition precedent is certain to be satisfied or to be- 
come impossible to satisfy no later than. twenty-one years after the death of an individual then 
alive; or 

(2) the condition precedent either is satisfied or becomes impossible to satisfy within 
ninety years after its creation. | 

C.. A nongeneral power of appointment or a general testamentary power of appointment is 
invalid unless: 

(1) when the power is created, it is certain to be irrevocably exercised or otherwise to ter- 
minate no later than twenty-one years after the death of an individual then alive; or 

(2) the power is irrevocably exercised or otherwise terminates within ninety years after 
its creation. 

D... In determining whether :a nonvested property interest or a power of appointment is valid 
under each Paragraph (1) of Subsections A, B and C of this section, the possibility that a child will 
be born to an individual after the individual's death shall be disregarded, 

EK. If,in measuring a period from the creation of a trust or other property arrangement, language 
in a governing instrument (i) seeks to disallow the vesting or termination of any interest or trust 
beyond, (ii) seeks to postpone the vesting or termination of any interest or trust until or (iii) seeks 
to operate in effect in any similar fashion upon, the later of (1) the expiration of a period of time not 
exceeding twenty-one years after the death of the survivor of specified lives in being at the creation 
of the trust or other property arrangement or (2) the expiration of a period of time that exceeds or 
might exceed twenty-one years after the death of the survivor of lives in being at the creation of the 
trust or other property arrangement, that language is inoperative to the extent it produces a period 
of time that exceeds twenty-one years after the death of the survivor of the specified lives. 


History: 1978 Comp., § 45-2-1001, enacted by Laws language of a trust or other property arrangement is inop- 


1992, ch. 66, § 1; recompiled as 1978 Comp., § 45-2- erative because it prevents the vesting or termination of 
901 by Laws 1993, ch. 174, § 66; 2011, ch. 124, § 34. an interest beyond twenty-one years after the death of the 
. Official comments, — See Commissioners on Uniform survivor of the lives specified in the trust or other prop- 

State Law official comment to 2-901 UPC, erty arrangement. 

Repeals. — Laws 1993, ch. 174, § 84 repealed former 45- . 
2-901 NMSA 1978, as enacted by Laws 1975, ch. 257, § 2-901, ANNOTATIONS 
relating to the deposit of a will with the court in the testator's .  Ryleof perpetuities relates only to future interest 
lifetime, effective July 1, 1993. For provisions of former sec- in property. Price v. Atlantic Ref, Co., 1968-NMSC-180, 
tion, see the 1992 NMSA 1978 on NMOneSource.com. “19 NM. 629, 447 P.2d 509. 

The 2011 amendment, effective January 1, 2012, in Rule of perpetuities not violated by present in- 
Subsection E, rewrote the rule for determining when the terest. — Where the royalty retained is real property, a 
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present interest in the minerals in and under the land, 
the rule against perpetuities was not violated, Price v. 
Atlantic Ref. Co., 1968-NMSC-180, 79 N.M. 629, 447 P.2d 
509. 

Warranty deed not in violation of rule against 
perpetuities. Gartley v. Ricketts, 1988-NMSC-067, 107 
N.M. 451, 760 P.2d 143. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Perpetuities and Restraints on Alienation §§ 2, 6 
et.seq. 

Perpetual lease or covenant to renew lease perpetually 
as violation of rule against perpetuities or the suspension 
of the power of alienation, 3.A,.L.R. 498, 162 A.L.R. 1147,, 

Cemetery lot, devise or bequest for upkeep of as a viola- 
tion of rule against perpetuities, 4A, L, R. 1124, 14 A.LR, 
118, 

Postponing distribution until payment of debts or set- 
tlement of estate, as violating rule against perpetuities, 
13 A.L.R. 1033. 

Rule against perpetuities as affecting Hauiabos over to 
charity after a gift of indefinite duration to another char- 
ity, 30 A.L.R, 594. 

Business trust as affected by rule against perpetuities, 
58 A.L.R. 521, 156 A.L.R. 22. 

Lease for term of years, or contract therefor, as violating 
rule against perpetuities, 66 A.L.R. 733, 

Doctrine as to possibility of issue extinct’ as affecting 
rule against perpetuities, 67 A.L.R. 546, 98 A.L.R.2d 1285. 

Reverter or breach of condition subsequent, applica- 
bility of rule against perpetuities to, 70 A, L. R. 11v6, 133 
A.L.R. 1476. 

Violation of rule against perpetuities, or Knlaeraat re- 
straint of alienation or suspension of ownership, by post- 
ponement of vesting or alienation of ownership until ex- 
ercise of discretion as to sale or disposal, 89 A.L.R. 1036. 

Provision which suspends vesting of estate or inter- 
est for fixed period upon condition or with qualification 
that period shall not be longer than lifetime of person or 
persons in being ‘at death of testator as violation of rule 
against perpetuities, 91 A.L.R, 771. 

Validity of appointment.,.ander power with reference 
to rule against perpetuities, 101 A.L.R. 1282, 104 A.L.R. 
1352. 


Distinction as regards rule against perpetuities be-.: 
tween time of vesting of future estate and time fixed for . 


enjoyment of possession, 110 A.L.R. 1450. 
Gifts to class conditional upon specified age being at- 
tained, 155 A.L.R. 698, : 


UNIFORM PROBATE CODE 
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45-2-902 


Validity of Massachusetts trusts as affected by rule 
against perpetuities, 156 A.L.R. 22. 

Restraint upon voluntary alienation of Jaga life estate, 
160 A.L.R. 639. 

Prior estate as affected by remainder maid for remotes 
ness, 168 A.L.R. 321. 

Gifts to charity as affected by conjoined noncharitable 
gift invalid under rule or statute against perpetuities or 
rule against accumulations, 170 A.L.R. 760. 

Rule limiting duration of restraints on alienation as ap- 


»plicable to covenant in deed restricting use of property, 10 
| A.L.R.2d 824, 


Validity, as for .a charitable purpose, of trust for dis- 
semination or preservation of material of historical or 
other educational interest, or value, 12. A.L.R.2d 849, 34 
A.L.R.4th 419, 

Validity, under rule against perpetuities, of gift in re- 
mainder to creator's great grandchildren, following suc- 
cessive life estates to children and grandchildren, 18 
A.L.R.2d 671. 

Validity of provision of will or conveyance limiting alien- 
ation to certain individuals or those of a limited class, 36 
A.L.R.2d 1487. 

Validity of restraint on’ alienation, of an estate in fee, 
ending not later than expiration of a life or lives in being, 
42 A.L.R.2d 1248. 

Option created by will to purchase real estate, 44 
A.L.R.2d 1214, 13 A.L.R.4th 947. 

Application. of .rule against perpetuities to limitation 
over on discontinuance of use for which premises are 
given or granted, or the commencement of a prohibited 
use, 45 A.L.R.2d 1154, 

Postponement of enjoyment of interest as affecting va- 


’ lidity of perpetual nonparticipating royalty interest in oil 


and gas under rule against perpetuities, 46 A.L.R.2d 1268. 
Separability for purpose of rule against perpetuities of 
gifts to several persons by one description, 56 A.L.R.2d 


Rule against perpetuities where estate is limited on 
alternative contingencies, one within and’ one beyond the 
period allowed by vesting of estates, 98 A.L.R.2d: 807. 
Option to purchase as violation of rule against perpetu- 
ities, 66 A.L.R.3d 1294. 
Radio or television aerials, antennas, towers, or satellite . 
dishes or discs as within terms of covenant restricting use, 


erection, or maintenance of such structures upon residen; 


tial property, 76 A.L.R.4th 498. 
70 C.J.S. Perpetuities §§ 12 to 14: 


45-2-902. Nonvested property interest or power of appointment 


created. 


A. Except as provided in Subsections B and C of this section and except as provided in Subsec- 
tion A of Section 45-2-905 NMSA 1978, the time of creation of a nonvested property interest or a 
power of appointment is determined under general principles of property law. 

B. Under Sections 45-2-901 through 45-2-905 NMSA 1978, if there is a person who alone can 
exercise a power created by a governing instrument to become the unqualified owner of either a 
nonyested property interest or a property interest subject toa power of appointment as described 
in Subsection B or, C of Section 45-2-901 NMSA 1978, the nonvested property interest or power 
of appointment is created when the power to become the unqualified beneficial owner terminates. 
Under Sections 45-2-901 through 45-2-905 NMSA 1978, a joint power with respect to community 
property or to marital property under the Uniform Marital Property Act held. by individuals mar- 
ried to each other is a_power exercisable by one person alone. 

C. ‘Under Sections 45-2-901 through 45-2905 NMSA 1978, a Renata property interest or 
a power of appointment arising from a transfer of property to a pre wana funded trust or other 
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45-2-904 


existing property arrangement is created when the nonvested property interest or power of ap- 


pointment in the original contribution was created. 


History: 1978 Comp., § 45-2-1002, enacted by Laws 
1992, ch. 66, § 2; recompiled as 1978 Comp., § 45-2- 

902 by Laws 1993, ch. 174, § 66; 1995, ch. 210, § 25. 
Official comments, — See Commissioners on Uniform 
State Law official comment to 2-902 UPC. 

Repeals. — Laws 1993, ch. 174, § 84 repealed former 
45-2-902 NMSA 1978, as enacted by Laws 1975, ch. 257, 
§ 2-902, relating to the duty and liability of the custodian 


of a will, effective July 1, 1993. For provisiohs of former: » 


section, see the 1992 NMSA 1978 on NMOneSource.com, 


45-2-903. Reformation. 


The 1995 amendment, effective July 1, 1995, sub- 
stituted "Section 45-2-905 NMSA 1978" for "Section 45- 
2-1005 NMSA 1978" in Subsection A; substituted "Sec- 
tion 45-2-901 NMSA 1978" for "Section 45-2-1001 NMSA 
1978" in the first sentence of Subsection B; and substi- 
tuted."Sections 45-2-901 through 45-2-905 NMSA_.1978" 
for "Sections 45-2-1001 through 45-2-1005 NMSA 1978" 
in two places in Subsection B and in Subsection C. 


f 


Upon the petition of an interested person, a court shall reform a disposition in the manner that 
most closely approximates the transferor's manifested plan:ofidistribution and is within the ninety 
years allowed by each Paragraph (2) of Subsections A, B or C of Section 45-2-901 NMSA 1978 if: 

A. anonvested property interest or a power of pppomument becomes invalid under Section 45- 


2-901 NMSA 1978; 


B. .aclass gift is not but might become fant under eee 45-2-901 NMSA 1978 and the time 
has arrived when the share of any class member is to take.effect in possession or enjoyment; or 

C. anonvested property interest that is not validated by Paragraph (1),of Subsection A of Sec- 
tion 45-2-901 NMSA 1978 can vest but not within ninety. years after its creation. 


History: 1978 Comp., § 45-2-1003, enacted by Laws 


1992, ch. 66, § 3; recompiled as 1978 Comp,, § 45-2- 
903 by Laws 1993, ch. 174, § 66; 1995, ch. 210, § 26, 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-908 UPC. 


45-2-904. Exclusions. 


»»The 1995 amendment, effective July 1, 1995, substi- 
tuted "Section 45-2-901 NMSA 1978" for "Section 45-2- 
1001 NMSA 1978" in four places throughout the section. 


A. Section 45-2-901 NMSA 1978 does not apply to: 
(1) anonvested property interest or a power of appointment arising out of a nondonative 
transfer, except a nonvested property interest or a: ee of tere deh arising out of: 
(a) apremarital or postmarital agreement; | 


(b) a separation or divorce settlement; 


(c) aspouse's election; 


(d) a similar arrangement aoistiy out ae a prospective, existing or previous ravitel 


relationship between the parties; 


(e) acontract to make or not to revoke a will or trust; 
(f) a contract to exercise or not to exercise a power of appointmenty: 
(g) a transfer in satisfaction of a oy of support; or 


(h) a reciprocal transfer; 


(2) ‘a fiduciary's power relating to the administration or management of assets, including 
the power of a fiduciary to sell, lease or mortgage property and the power of a fiduciary to deter- 


mine principal and income; 
(3) a power to appoint a fiduciary; 


(4) a discretionary power of a trustee to distribute principal before termination of a trust 
to a beneficiary having an indefeasibly vested interest in the income and principal; 

(5) anonvested property interest held by a charity, government or governmental agency or 
subdivision if the nonyested property interest is preceded by an interest held by another charity, 
government or governmental agency or subdivision; 

(6) .a nonvested property interest'in or a power of appointment with respect to a trust 


or other property arrangement forming part of a pension, profit-sharing, stock bonus, health, 
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disability, death benefit, income deferral or other current or deferred benefit plan for one or more 
employees, independent contractors or their beneficiaries or spouses, to which contributions are 
made for the purpose of distributing to or for the benefit of the participants or their beneficiaries 
or spouses the property, income or principal in the trust or other property arrangement, except a 
nonvested property interest or a power of appointment that is created by an election of a partici- 
pant or a beneficiary or spouse; 

(7) a property interest, power of appointment or arrangement that was not subject to the 
common-law rule against perpetuities or that is excluded by another statute of New Mexico; or" 

(8) a property interest held in trust. 

B. For real property held in trust, at the end of three hundred sixty-five years from the later of 
the date on which an interest in real property i is added to or purchased by a trust or the date that 
the trust became irrevocable, if the interest in real property is still held in trust and if the trust 
instrument: 

(1) provides for the distribution of the interest upon termination of the trust, the areata 
shall be distributed as though termination occurred at that time; 

(2) does not provide for the distribution of the interest upon termination of the trust, the. 
property shall be distributed to the beneficiaries who are then entitled to receive income from the 
trust: 

(a) in proportion to the amount of income each is entitled to receive; or — 
(b) if that proportion is not specified in the trust instrument, in equal shares; or 

(3) does not provide for the distribution of the interest upon termination of the trust and 
there is no income beneficiary of the trust, the property shall be distributed, pursuant to the laws 
of New Mexico then in effect that govern the distribution of intestate’ real property, to the then- 
living persons who are then determined to be the settlor's or testator's distributees as though the 
settlor or testator had died at that time, intestate, a resident of New Mexico and owning the’prop- 
erty so distributable. For the purposes of this paragraph, "settlor" means a person who creates or 
contributes property to a trust. 

C. A trust shall not become void or subject to termination under this section or Section 45-2- 
901 NMSA 1978 if: 

(1) a trust holds an interest in a corporation, a limited liability company, a partnership, a 
statutory trust, a business trust or another business entity; 

(2) the entity is the owner of an interest in real property; 

(3) the entity terminates; and 

(4) the trust becomes the-holder of an interest i in asl gESTES 

D. Except as otherwise provided in the trust instrument, the trustee of a trust that Leconte 
the holder of an interest in real property through the sequence outlined in Subsection C of this 
section may: 

(1) distribute the interest in real property in accordance pa this subsection; or 

(2) convey the interest in real property to another business entity in exchange for an inter- 
est in that entity to be held by the trustee. | 

E. . For the purposes of this section, "real property" does not include: 

(1) intangible personal property; or 

(2) an interest in a corporation, a limited liability company, a partnership, a statutory 
trust, a business trust or another business entity, regardless of whether the entity is the owner of 
an interest in real property. 


History: 1978 Comp., § 45-2-1004, enacted by Laws incorporates both amendments. The amendments enacted 


1992, ch. 66, § 4; recompiled as 1978 Comp., § 45-2- by Laws 2016, ch. 69, § 713 and Laws 2016, ch, 72, § 2- 
904 by Laws 1993, ch. 174, § 66; 1995, ch. 210, § 27; 101 are described below, To view the session laws in their 
2016, ch. 69, § 713; 2016, ch. 72, § 2-101. entirety, see the 2016 session laws on NMOneSource.com. 

Official comments, — See Commissioners on Uniform The nature of the difference between the amendments 
State Law official comment to 2-904 UPC. is that Laws 2016, ch. 69, § 713 removed a certain exclu- 

2016 Multiple Amendments, — Laws 2016, ch. 69, sion related to property interests from the provisions of 
§ 718 and Laws 2016, ch. 72, § 2-101 enacted different: Section 45-2-901 NMSA 1978, and Laws 2016, ch. 72; § 2- 
amendments to this section that can be reconciled. Pursu- 101 revised the statutory rule against perpetuities as it 
ant to 12-1-8 NMSA 1978, Laws 2016, ch. 72, § 2-101, as affects, property interests, including real property inter- 
the last act signed by the governor, is set out above and ests, held in trust. 
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Laws 2016, ch. 72, § 2-101, effective July 1, 2016, revised 
the statutory rule against perpetuities as it affects prop- 
erty interests, including real property interests, held in 
trust; added the new subsection designation "A", redesig- 
nated former Subsections A through H as Paragraphs (1) 
through (8) of Subsection A, respectively, and redesignated 
former Paragraphs (1) through (8) of Subsection A as Sub- 
paragraphs (a) through (h) of Paragraph A(1), respectively; 
in Paragraph (8) of Subsection A, after "property interest”, 
deleted "or arrangement subject to a time limit under the 
provisions of Section 45-2-907 NMSA 1978" and added 
"held in trust"; and added new Subsections B through E. 


45-2-905. Prospective application. 


INTESTATE SUCCESSION AND WILLS 


45-2-908 


Laws 2016, ch, 69, § 713, effective July 1, 2016, removed 
a certain exclusion related to property interests from the 
provisions of Section 45-2-901 NMSA 1978; in Subsection 

,G, after "New Mexico", deleted "or"; and ‘deleted Subsec- 
tion H, which stated "a property interest or arrangement 
subject to a time limit under the provisions of Section 45- 
2-907 NMSA 1978". 

The 1995 amendment, effective July 1, 1995, sub- 
stituted "Section 45-2-901 NMSA 1978" for "Section 45- 
2-1001 NMSA 1978" in the introductory paragraph and 
added Subsection H. 


A. Except as extended by Subsection B of this section, Sections 45-2-901 through 45-2-905 
NMSA 1978 apply to a nonvested property interest or a power of appointment that is created on 
or after July 1, 1992. For purposes of this section, a nonvested property interest or a power of ap- 
pointment created by the exercise of a power of appointment is created when the power is irrevo- 
cably exercised or when.a revocable exercise becomes irrevocable. 

B. Ifanonvested property interest or a power of appointment was created before July 1, 1992 
and is determined in a judicial proceeding, commenced on or after July 1, 1992, to violate the New 
Mexico rule against perpetuities as that rule existed before July 1, 1992, a court, upon the petition 
of an interested person, may reform the disposition in the manner that most closely approximates 
the transferor's manifested plan of distribution and is within the limits of the rule against per- 
petuities applicable when the nonvested property interest or power of appointment was created. 


History: 1978 Comp., § 45-2-1005, enacted by Laws 
1992, ch. 66, § 5; recompiled as 1978 Comp., § 45-2- 
905 by Laws 1998, ch. 174, § 66; 1995, ch. 210, § 28. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-905 UPC. 


45-2-906. Supersession. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "Sections 45-2-901 through 45-2-905 NMSA 1978" 
for "Sections 45-2-1001 through 45-2-1005 NMSA 1978" 
in the first sentence in Subsection A. 


Sections 45-2-901 through 45-2-905 NMSA 1978 supersede the rule of the common law known 


as the rule against perpetuities. 


History: 1978 Comp., § 45-2-1006, enacted by Laws 
1992, ch. 66, § 6; recompiled as 1978 Comp., § 45-2- 
906 by Laws 1993, ch. 174, § 66; 1995, ch. 210, § 29. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "Sections 45-2-901 through 45-2-905 NMSA 1978" 
for Sections 45-2-1001 through 45-2-1005 NMSA 1978". 


SUBPART 2. Honorary Trusts; Trusts for Pets 


45-2-907. Repealed. 


Repeals. — Laws 2016, ch. 69, § 725 repealed 45-2-907 
NMSA 1978, as enacted by Laws 1995, ch. 210, § 30, re- 
lating to honorary trusts, trusts for pets, effective July 1, 


2016. For provisions of former section, see the 2015 NMSA 
1978 on NMOneSource,com. 


SUBPART 3. Time Limits On Options In Gross And Certain 
Other Interests In Real Property 


45-2-908. Definitions. 


As used in Sections 45-2-909 through 45-2-914 NMSA 1978: 
A: "nonvested easement in gross" means a nonvested easement that is not created to benefit or 


that does not benefit the possessor of any real property in the possessor's use of it as the possessor; 
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B. "option in gross with respect to an interest in real property" means an option in which the 
holder of the option does not own any leasehold or other interest in the real property that is the 
subject of the option; and 

C. "preemptive right in the nature ofa right of first refusal in gross with respect to an interest 
in real property" means a preemptive right in which the holder of the preemptive right does not 
own any leasehold or other interest in the real property that is the subject of the preemptive right. 


History: 1978 Comp., § 45-2-908, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 35. Laws 2011, ch. 124, § 35 effective January 1, 2012. 


45-2-909. Interest in real property. 


An option in gross, with respect to an interest in real property or a preemptive right in the na- 
ture of a right of first refusal in gross with respect to an interest in real property becomes invalid 
if it.is not actually exercised within thirty years after its creation. _ 


History: 1978 Comp., § 45-2-909, enacted by Laws Effective dates. — Laws 2011, ch. 124, 8 104 made 
2011, ch. 124, § 36. Laws 2011, ch. 124, § 36 effective January 1, 2012. 


45-2-910. Lease to commence in the future. 


A lease of real property to commence at a time certain or upon the occurrence or nonoccurrence 
of a future event becomes invalid if its term does not actually commence in possession yiyaip 
thirty years after its execution. . | 


History: 1978 Comp., § 45-2-910, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 37. Laws 2011, ch. 124, § 37 effective January 1, 2012. 


45-2-911. Nonvested easement. 


A nonvested easement in gross becomes invalid if it does not actually vest within thirty years 
after its creation. 


History: 1978 Comp., § 45-2-911, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 38. Laws 2011, ch, 124, § 38 effective January 1, 2012. 


45-2-912. Possibility of reverter, right of entry, executory interest. 


A possibility of reverter preceded by a fee simple determinable, a right of entry preceded by a fee 
simple subject to a condition subsequent or an executory interest preceded by either a fee simple 
determinable or a fee simple subject to an executory limitation becomes invalid, and the preced- 
ing fee simple becomes a fee simple absolute, if the right to vest in possession. of the possibility. of 
reverter, right of entry or executory interest depends on an event or events affecting the use of real 
property and if the possibility of reverter, right of entry or executory interest does not actually vest 
in possession within thirty years after its creation. 


History: 1978 Comp., § 45-2-911, enacted By Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 39. Laws 2011, ch. 124, § 39 effective January 1, 2012. 
45-2-913. Exclusions. ) . 


A. Section 45-2-912 NMSA 1978 does not apply to a possibility of reverter, right of entry or 
executory interest that is held by a charity, a government or governmental agency or subdivision 
excluded from the provisions of Section 45-2-901.NMSA 1978 bys Subsection E of Section sai 2-904 
NMSA 1978. . 
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B. Sections 45-2-909 and 45-2-910 NMSA 1978 do not apply to an option, a preemptive right in 
the nature of a right of first refusal or a lease that relates solely to an interest in oil, gas or other 
minerals. 


History: 1978 Comp., § 45-2-911, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 40. Laws 2011, ch. 124, § 40 effective January 1, 2012. 


45-2-914. Application. 


Sections 45-2-908 through 45-2-9138 NMSA 1978 apply only to a property interest or arrange- 
ment affecting real property that is created on or after January 1, 2012. 


History: 1978 Comp., § 45-2-911, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 104 made 
2011, ch. 124, § 41, Laws 2011, ch. 124, § 41 effective January 1, 2012. 
PART 10 
INTERNATIONAL WILLS 


45-2-1001. Definitions. 


As used in Sections 45-2-1101 through 45-2-1110 NMSA 1978 [45-2-1001 to 45-2-1010 NMSA 
1978]: 

A. "international will" means a will executed in conformity with Sections 45-2-1102 through 
45-2-1105 NMSA 1978 [45-2-1002 to 45-2-1005 NMSA 1978]; and 

B, "authorized person" or "person authorized to act in connection with international wills" 
means a person who, by Section 45-2-1109 NMSA 1978 [45-2-1009 NMSA 1978] or by the laws of 
the United States, including members of the diplomatic and consular service of the United States 
designated by foreign service regulations, is empowered to supervise the execution of interna- 
tional wills. 


History: 1978 Comp., § 45-2-1101, enacted by Laws bracketed translations were inserted in light of the 1993 


1992, ch. 66, § 7; recompiled as 1978 Comp., § 45-2- recompilation of this part. | 

1001 by Laws 1993, ch. 174, § 67. Recompilations, — Laws 1993, ch. 174, § 66 recom- 
Official comments. — See Commissioners on Uniform piled former 45-2-1001 NMSA 1978, as enacted by Laws 

State Law official comment to 2-1001 UPC. 1992, ch. 66, § 1, relating to the statutory rule against per- 
Bracketed material. — The bracketed material was petuities, as 45-2-901 NMSA 1978, effective July 1, 1993. 


inserted by the compiler and is not part of the law, The 


45-2-1002. International will; validity. 


A. Awill is valid as regards form, irrespective particularly of the place where it is made, of the 
location of the assets and of the nationality, domicile or residence of the testator, if it is made.in 
the form of an international will complying with the requirements of Sections 45-2-1101 through 
45-2-1110 NMSA 1978 [45-2-1001 to 45-2-1010 NMSA 1978]. 

B. The invalidity of the will as an international will does not affect its formal validity as a will 
of another kind. 

C. Sections 45-2-1101 through 45-2-1110 NMSA 1978 [45-2-1001 to 45-2-1010 NMSA 1978] do 
not apply to the form of testamentary dispositions made by two or more persons in one instrument. 


History: 1978 Comp., § 45-2-1102, enacted by Laws bracketed translations were inserted in light of the 1998 
1992, ch. 66, § 8; recompiled as 1978 Comp., § 45-2- recompilation of this part. 
1002 by Laws 1993, ch. 174, § 67. Recompilations. — Laws 1993, ch. 174, § 66 recom- 
Official comments. — See Commissioners on Uniform piled former 45-2-1002 NMSA 1978, as enacted by Laws 
State Law official comment to 2-1002 UPC. 1992, ch. 66, § 2, relating to the statutory rule against per- 
Bracketed material. — The bracketed material was petuities, as 45-2-902 NMSA 1978, effective July 1, 1993. 


inserted by the compiler and is not part of the law. The 
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45-2-1003. International will; requirements. 


A. The will must be made in writing. It need not be written by the testator himself. It may be 
written in any language, by hand or by any other means. 

B. The testator shall declare in the presence of two witnesses and of a person authorized to act 
in connection with international wills that the document is his will and that he knows the con- 
tents thereof. The testator need not inform the witnesses, or the authorized person, of the contents 
of the will. . baw 

C. In the presence of the witnesses, and of the authorized person, the testator shall sign the 
will or, if he has previously signed it, shall acknowledge his signature. 

D. Ifthe testator is unable to:sign, the absence of his signature does not affect the validity of 
the international will if the testator indicates the reason for his inability to sign and the autho- 
rized person makes note thereof on the will. In that case, it is permissible for any other person 
present, including the authorized person or one of the witnesses, at the direction of the testator, to 
sign the testator's name for him if the authorized person makes note of this on the will, but it is 
not required that any person sign the testator's name for him. 

EK. The witnesses and the authorized paren shall there and then attest the will by signing in 
the presence of the testator. 


History: 1978 Comp., § 45-2-1103, enacted by Laws Recompilations. — Laws 1993, ch. 174, § 66 recom- . 
1992, ch. 66, § 9; recompiled as 1978 Comp., § 45-2- piled former 45-2-1003 NMSA 1978, as enacted by Laws 
1003 by Laws 19983, ch. 174, § 67. 1992, ch, 66, § 3, relating to the statutory rule against per- 

Official comments. — See Commissioners on Uniform petuities, as 45-2-903 NMSA 1978, effective July 1, 1993. 


State Law official comment to 2-1003 UPC. 


45-2-1004. International will; other points of form. 


A... The signatures shall be placed atthe end of the will. If the will consists of several sheets, 
each sheet shall be signed by the testator or, if he.is unable to sign, by the person signing on his 
behalf or, if there is no such person, by the authorized person. In addition, each sheet, shall be 
numbered. 

B. The date of the will shall be the date of its signature by the authorized person. ‘That dave 
shall be noted at the end of the will by the authorized.person. 

C. The authorized person shall ask the testator whether he wishes to piaione a declhititida 6 con- 
cerning the safekeeping of his will. If so and at the express request of the testator, the place where 
he intends to have his will kept shall be mentioned in the certificate provided for 1 in Section 45- tee 
1105 NMSA 1978 [45-2-1005 NMSA 1978}. 

D. A will executed in compliance with Section 45-2-1103 NMSA 1978 is Hot invalid merely fg 
cause it does not comply with this section. 


History: 1978 Comp., § 45-2-1104, enacted by Laws bracketed Parlations were inaertenks in n light of the 1993 


1992, ch, 66, § 10; recompiled as 1978 Comp., § 45-2- recompilation of this part. 

1004 by Laws 1998, ch. 174, § 67, Recompilations. — Laws 1993, ch. 174, § 66 recom- 
Official comments, — See Commissioners on Uniform piled former 45-2-1004 NMSA 1978, as enacted by Laws 

State Law official comment to 2-1004 UPC. 1992, ch. 66, § 4, relating to the statutory rule against per- 
Bracketed material. — The bracketed material was petuities as 45-2-904 NMSA 1978, effective July 1, 1993. ; 


inserted by the compiler and is not part of the law. The 


45-2-1005. International will; certificate. 


The authorized person shall attach to the will a certificate to be signed by him establishing that 
the requirements of Sections 45-2-1101 through 45-2-1110 NMSA 1978 [45-2-1001 to 45-2-1010 
NMSA 1978] for valid execution of an international will have been fulfilled. The authorized person 
shall keep a copy of the certificate and deliver another to the testator. The certificate must be sub- 
stantially in the follovane form: 
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45-2-1006 INTESTATE SUCCESSION AND WILLS 45-2-1007 
CERTIFICATE: 
Lisl (name, address, and capacity), a person authorized to act in con- 
nection with international wills, 
2. certify that on (date) at (place) 


3. (testator) ____ (name, address, date and place of birth) in my presence and that of the wit- 
nesses 
4, (a) (name, address, date and place of birth) 
(b) (name, address, date and place of birth) has declared that the attached 
~ document is his will and that he knows the contents thereof. 
5. I furthermore certify that: 
6. (a) in my presence and in that of the witnesses 
(1) the testator has signed the will or has acknowledged his signature previously affixed; 
*(2) following a declaration of the testator, stating that he was unable to sign his will for the 
following reason , lL have mentioned this declaration on the will, 
*and the signature has been affixed by - (name and address); 
(b) the witnesses and I have signed the will; 
**(c) each page of the will has been signed by and numbered; 
(d) I have satisfied myself as to the identity of the testator and of the witnesses as designated 
above; 
10. (e) the witnesses met the conditions requisite to act as-such according to the law under which 
I am acting; 
11. ‘*(f) the testator has even me to include the following statement concerning the safe- 
keeping of his will: 


0 A 


12s ¥v: 1 has PLACE OF EXECUTION 
13. ri | DATE 


14, dt he SIGNATURE and, if necessary, SEAL 


*to be completed if appropriate. 


History: 1978 Comp., § 45-2-1105, enacted by Laws 
1992, ch. 66, § 11; recompiled as 1978 Comp., § 45-2: 
1005 by Laws 1998, ch. 174, § 67, 


Official comments. — See Commissioners on Uniform 


State Law official comment to 2-1005 UPC. 
Bracketed material. — The bracketed material was 
inserted by the compiler‘and is not part of the law. The 


bracketed translations were inserted i in light of the 1993 
recompilation of this part. 

Recompilations. — Laws 1993, ch. 174, § 66 recom- 
piled former 45-2-1005 NMSA 1978, as enacted by Laws 
1992, ch. 66, § 5, relating to the statutory rule against per- 


péetuities, as 45-2-905 NMSA 1978, effective July 1, 1993. 


45-2-1006. International will; effect of certificate. 


In the absence of evidence to the contrary, the certificate of the authorized person is conclusive 
of the formal validity of the instrument as a will under Sections 45-2-1101 through 45-2-1110 
NMSA 1978 [45-2-1001 to 45-2-1010 NMSA 1978]. The absence or irregularity of a certificate does 
not affect the formal validity of a will under Sections 45-2-1101 through 45-2-1110 NMSA 1978. 


History: 1978 Comp., § 45-2-1106, enacted by Laws. 


1992, ch. 66, § 12; recompiled as 1978 Comp,, § 45-2- 
1006 by Laws 1993, ch, 174, § 67, 

Official comments. — See Commissioners on Uniform 
State Law official comment to 2-1006 UPC. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. The 


bracketed translations were inserted in light of the 1993 
recompilation of this part. 

Recompilations. — Laws 1993, ch. 174, § 66 recom- 
piled former 45-2-1006 NMSA 1978, as enacted by Laws 
1992, ch. 66, § 6, relating to the statutory rule against per- 
petuities, as 45-2-906 NMSA 1978, effective July 1, 1993. 


45-2-1007. International will; revocation. 


An international will is subject to the ordinary rules of revocation of wills. 


History: 1978 Comp., § 45-2-1107, enacted by Laws 
1992, ch. 66, § 13; recompiled as 1978 Comp,, § 45-2- 
1007 by Laws 1998, ch. 174, § 67. 


Official comments. — See Commissioners on iiniftirm 
State Law official comment to 2-1007 UPC. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-2-1008 UNIFORM PROBATE CODE 45-2-1101 


45-2-1008. Source and construction. 


Sections 45-2-1101 through 45-2-1107 NMSA 1978 [45-2-1001 to 45-2-1007 NMSA 1978] derive 
from annex to convention of October 26, 1973, providing a uniform law on the form of an interna- 
tional will. In interpreting and applying Sections 45-2-1101 through 45-2-1110 NMSA 1978 [45-2- 
1001 to 45-2-1010 NMSA 1978], regard shall be had to its international origin and to the need for 
uniformity in its interpretation. 


History: 1978 Comp., § 45-2-1108, enacted by Laws Bracketed material. — The bracketed material was 


1992, ch. 66, § 14; recompiled as 1978 Comp., § 45-2- inserted by the compiler and is not part of the law. The 
1008 by Laws 1993, ch. 174, § 67. bracketed translations were inserted in light of the 1993 
Official comments. — See Commissioners on Uniform recompilation of this part. 


State Law official comment to 2-10081 UPC, 


45-2-1009. Persons authorized to act in relation to international will; 
eligibility; recognition by authorizing agency. 


Individuals who have been admitted to practice law before the courts of this state and are cur- 
rently licensed so to do are authorized persons in relation to international wills. 


History: 1978 Comp., § 45-2-1109, enacted by Laws Official comments. — See Commissioners on Uniform 
1992, ch. 66, § 15; recompiled as 1978 Comp., § 45-2- State Law official comment to 2-1009 UPC. 
1009 by Laws 1993, ch. 174, § 67. : 


45-2-1010. International will; information registration. 


The secretary of state shall establish a registry system by which authorized persons may reg- 
ister, in a central information center, information regarding the execution of international wills, 
keeping that information in strictest confidence until the death of the maker and then making it 
available to any person desiring information about any will who presents a death certificate or 
other satisfactory evidence of the testator's death to the center. Information that may be received, 
preserved in confidence until death and reported as indicated is limited to the name, social secu- 
rity or any other individual identifying number established by law, address and date and place of 
birth of the testator, and the intended place of deposit or safekeeping of the instrument pending 
the death of the maker. The secretary of state, at the request of the authorized person, may cause 
the information it receives about execution of any international will to be transmitted to the reg- 
istry system of another jurisdiction as identified by the testator, if that other system adheres to 
rules protecting the confidentiality of the information similar to those established in this state. 


History: 1978 Comp., § 45-2-1110, enacted by Laws 
1992, ch. 66, § 16; recompiled as 1978 Comp., § 45-2- 
1010 by Laws 1998, ch. 174, § 67. 


PART 11 
PROPERTY INTERESTS 


45-2-1101. Short title. 


Chapter 45, Article 2, Part 11 NMSA 1978 [45-2-1101 to 45-2-1116 NMSA 1978] may be cited as 
the "Uniform Disclaimer of Property Interests Act". 


History: Laws 2001, ch, 290, § 1; 1978 Comp., § 46- as enacted by Laws 1992, ch. 66, §§ 7 to 16, relating to in- 


10-1 recompiled and amended as § 45-2-1101 NMSA ternational wills, as 45-2-1001 to 45-2-1010 NMSA 1978, 


1978 by Laws 2011, ch. 124, § 89. effective July 1, 1993. 
Recompilations. — Laws 1993, ch. 174, § 67 recom- . 
piled former sections 45-2-1101 to 45-2-1110 NMSA 1978, 
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45-2-1102 


Laws 2011, ch, 124, § 89 recompiled and amended for- 
mer 46-10-1 NMSA 1978 as 45-2-1101 NMSA 1978, effec- 
tive January 1, 2012. 

The 2011 amendment, effective January 1, 2012, 
changed the statutory reference to the act. 

COMMENT 

Part 11 [45-2-1101 to 45-2-1116 NMSA 1978] incorpo- 
rates into the Code the Uniform Disclaimer of Property 
Interests Act (UDIPA or Act). The UDPIA replaces the 
Code's former disclaimer provision (Section 2-801), It also 
replaces three Uniform Acts promulgated in 1978 (Uni- 
form Disclaimer of Property Interests Act, Uniform Dis- 
claimer of Transfers by Will, Intestacy or Appointment 
Act, and Uniform Disclaimer of Transfers under Nontes- 
tatmentary Instruments Act). The new Act is the most 
comprehensive disclaimer statute ever written. It is de- 
signed to allow every sort of disclaimer, including those 
that are useful for tax planning purposes. It does not, 
however, include a specific time limit on the making of any 
disclaimer. Because a disclaimer is a refusal to accept, the 
only bar to a disclaimer should be acceptance of the of- 
fer, In addition, in almost all jurisdictions disclaimers can 
be used for more than tax planning. A proper disclaimer 
will often keep the disclaimed property from the disclaim- 
ant's creditors. In short, the new Act is-an enabling stat- 
ute which prescribes all the rules for refusing a proffered 
interest in or power over property and the effect of that 
refusal on the power or interest while leaving the effect 
of the refusal itself to other law. Section 2-1113(e) [45-2- 
1113 NMSA 1978] explicitly states that a disclaimer may 
be barred or limited by law other than the Act. 

The decision not to include a specific time limit -- to "de- 
couple" the disclaimer statute from the time requirement 
applicable to.a "qualified disclaimer" under IRC §2518 -- is 
also designed to reduce confusion. The older Uniform Acts 
and almost all the current state statutes (many of which 
are based on those Acts) were drafted in the wake of the 
passage of IRC §2518.in 1976. That provision replaced the 
"reasonable time" requirement of prior law with a require- 
ment that a disclaimer must be made within nine months 
of the creation of the interest disclaimed if the disclaimer 
is to be a "qualified disclaimer" which is not regarded as 
transfer by the disclaimant. The statutes that were writ- 
ten in response to this new provision of tax law reflected 
the nine month time limit. Under most of these statutes 
(including the older Uniform Acts and former Section 2- 
801) a disclaimer must be made within nine months of the 


45-2- 1102. Definitions. 


INTESTATE SUCCESSION AND WILLS 


45-2-1102 


creation of a present interest (for example, as disclaimer 
of an outright gift under a will must be made within nine 
months of the decedent's death), which corresponds to the 
requirement of IRC §2518.A future interest, however, may 
be disclaimed within nine months of the time the interest 
vests in possession or enjoyment (for example, a remain- 
der whether or not contingent on surviving the holder of 
the life income interest must be disclaimed within nine 
months of the death of the life income beneficiary), The 
time limit for future interests does not correspond to IRC 
§2518 which generally requires that a qualified disclaimer 
of a future interest be made within nine months of the in- 
terest's creation, no matter how contingent it may then be. 
The nine-month time limit of the existing statutes really 
is a trap. While it superficially conforms to IRC §2518, its 
application to the disclaimer of future interests does not. 
The removal of all mention of time limits will clearly sig- 
nal the practitioner that the requirements for a tax quali- 
fied disclaimer are set by different law. 

The elimination of the time limit is not the only change 
from current statutes; The Act: abandons the concept 
of "relates back" as a proxy for when a disclaimer be- 
comes effective. Instead, by stating specifically when a 
disclaimer becomes effective and explicitly stating in 
Section 2-1105(f) that a disclaimer. "is not a transfer, as- 
signment, or release," the Act makes clear the results of 
refusing property or powers through a disclaimer. Second, 
UDPIA creates rules for several types of disclaimers that 
have not been explicitly addressed in previous statutes. 
The Act provides detailed rules for the disclaimer of in- 
terests in jointly held property (Section 2-1107). Such dis- 
claimers have important uses especially in tax planning, 
but their status under current law is not clear. Further- 
more, although current statutes mention the disclaimer 
of jointly held property, they provide no details. Recent 
developments in the law of qualified disclaimers of jointly 
held property make fuller treatment of such disclaimers 
necessary. Section 2-1108 [45-2-1108 NMSA 1978]. ad- 
dresses the disclaimer by trustees of property that would 
otherwise become part of the trust. The disclaimer of 
powers of appointment and other powers not held in a fi- 
duciary capacity is treated in Section 2-1109 [45-2-1109 
NMSA 1978] and disclaimers by appointees, objects, and 
takers in default of exercise of a power of appointment is 
the subject of Section 2-1110 [45-2-1110 NMSA 1978]. Fi- 
nally, Section 2-1111 provides rules for the disclaimer of 
powers held in a fiduciary capacity. . 


As used in the Uniform Disclaimer of Property Hiterouts Act: 
A. "disclaimant" means the person to whom a disclaimed interest or power would have passed 


had the disclaimer not been made; 


B. "disclaimed interest" means the interest that would have passed to the disclaimant had the 


disclaimer not been made; 


‘C. "disclaimer" means the refusal to accept an interest in or power over property; 
‘'D. "fiduciary" means a personal representative, trustee, agent acting under’a power of attorney 
or other person authorized to act as a fiduciary with respect to the property of another person; 
E. "jointly held property" means property held in the name of two or more persons under an 
‘arrangement in which all holders have concurrent interests and under which the last surviving 


holder is entitled to the whic: of the property;'and 


F "trust" means: 


(1) an express trust, charitable or noncharitable, with additions thereto, whenever and 


however created; and 


(2) a trust created pursuant to a statute, judgment or decree that requires the trust to be 


administered in the manner of an express trust. 
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45-2-1103 UNIFORM PROBATE CODE 45-2-1105 


History: Laws 2001, ch. 290, § 2; 1978 Comp., § 46- The 2011 amendment, effective January 1, 2012, 
10-2 recompiled and amended as § 45-2: 1102 NMSA eliminated the definitions of "person" and "state". 
1978 by Laws 2011, ch, 124, § 90. ; 
Recompilations. — Laws 2011, ch. 124, § 90 recom- 
piled and amended former 46-10-2 NMSA 1978 as 45-2- 
1102 NMSA 1978, effective January 1, 2012. 


45-2-1103. Scope. 


The Uniform Disclaimer of Property Interests Act applies to disclaimers of any interest in or 
power over property, whenever created, . 


History: Laws 2001, ch. 290, § 3; 1978 Comp., § 46- Recompilations. — Laws 2011, ch, 124, § 101 recom- 


10-3 recompiled as § 45-2-1103 by Laws 2011, ch. 124, piled former 46-10-38 NMSA 1978 as 45-2-1103 St 


§ 101. | 1978, effective January 1, 2012. 


45-2-1104, Uniform Disclaimer of pa ean Interests Act eee 
by other law. 


A. Unless displaced by a provision of the Uniform Disclaimer of Property Interests Act, the 
principles of law*and equity supplement that act. 

B. The Uniform Disclaimer of Property Interests Act does not limit any right of a person to 
waive, release, disclaim or renounce an interest in or power over property under a law other than 
that act. 


History: Laws 2001, ch. 290, § 4s 1978 Comp., § 46- Recompilations. — Laws 2011, ch. 124, § 101 recom- 
10-4 recompiled as § 45-2-1104 by Laws 2011, ch. 124, piled former 46-10-4 NMSA 1978 as 45- 2- 1104 NMSA 


§ 101. 1978, effective JADUaTY 1, 2012, 


45-2-1105. AB ot to disclaim; general requirements; when irrevocable. 


A. A person may disclaim, in whole or part, any interest j in or power over property, including 
a power of appointment. A. person may disclaim the interest or power even if its creator imposed 
a spendthrift provision or similar restriction on transfer or a restriction or limitation on the right 
to disclaim, 

B. Except to the extent a fiduciary's right to disclaim is expressly restricted or limited by 
another statute of this state or by the instrument creating the fiduciary relationship, a fiduciary 
may disclaim, in whole or part, any interest in or power over property, including a power of ap- 
pointment, whether acting in a personal or representative capacity, A fiduciary may disclaim 
the interest or power even if its creator imposed a spendthrift provision or similar restriction 
on transfer or a restriction or limitation on the right to disclaim, or an instrument other than 
the instrument that created the fiduciary relationship imposed a restriction or limitation on the 
right to disclaim. 

C,..To be effective,.a disclaimer must be in a writing or other.record, declare. the sucelaienen 
describe the interest or power disclaimed, be signed by the person making the.disclaimer, and be 
delivered or filed in the manner provided. in Section 12 [45-2-1112 NMSA 1978] of the Uniform 
Disclaimer of Property Interests Act. As used in this subsection, "record".means information that 
is inscribed on a tangible medium or that is stored in an electronic or other medium.and.is retriev- 
able in perceivable form. 

D... A partial disclaimer may be expressed as a fraction, Perey we She ory enuabee ie of 
years, limitation of a power or any other interest or estate in the property. 

EK. A disclaimer becomes irrevocable when it is delivered or filed pursuant, to Baction 12 of the 
Uniform Disclaimer of Property Interests Act or when it becomes effective as provided in Sec- 
tions 6 through 11 of that act [45-2-1106 through 45-2-1111 NMSA 1978], whichever occurs later. 

F.. A disclaimer made under the Uniform, Disclaimer of Property Interests Act is not a transfer, 
assignment or release. | 48 ne 
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45-2-1106 


History: Laws 2001, ch. 290, § 5; 1978 Comp., § 46- 
10-5 recompiled as § 45-2-1105 by Laws 2011, ch. 124, 
§ 101. 

Recompilations, — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-5 NMSA 1978 as 45-2-1105 NMSA 
1978, effective January 1, 2012, 

COMMENT 

Subsections (a) and (b) give both persons (as defined in 
Section 2-1102(6)) [45-2-1102 NMSA 1978] and fiduciaries 
(as defined in Section 2-1102(4)) and other persons a broad 
power to disclaim both interests in and powers over prop- 
erty. In both instances, the ability to disclaim interests is 
comprehensive; it does not matter whether the disclaimed 
interest is vested, either in interest or in possession, For 
example, Father's will creates a testamentary trust which 
is to pay income to his descendants and after the running 
of the traditional perpetuities period is to terminate and 
be distributed to his descendants then living by represen- 
tation. If at any time there are no descendants, the trust 
is to terminate and be distributed to collateral relatives. 
At the time of Father's death he has many descendants 
and the possibility of his line dying out and the collateral 
relatives taking under the trust is remote in the extreme. 
Nevertheless, under the Act the collateral relatives may 
disclaim their contingent remainders. In order to make a 
qualified disclaimer for tax purposes, however, they must 
disclaim them within 9 months of Father's death.) Every 
sort of power may also be disclaimed. 

Subsection (a) continues the provisions of current law 
by making ineffective any attempt to!limit the right to 
disclaim which the creator of an interest or non-fiduciary 
power seeks to impose on a person. This provision follows 
from the principle behind all disclaimers -- no one can be 
forced to accept property — and extends that principle to 
powers over property. 

This Act also gives fiduciaries broad powers to disclaim 
both interests and powers. A fiduciary who may also be 
a beneficiary of the fiduciary arrangement may disclaim 
in either capacity. For example, a trustee who is also one 
of several beneficiaries of a trust may have the power to 
invade trust principal for the beneficiaries. The trustee 
may disclaim the power as trustee under Section 2-1111 
[45-2-1111 NMSA 1978] or may disclaim as a holder of 
a power of appointment under Section 2-1109 [45-2-1109 
NMSA 1978]. Subsection (b) also gives fiduciaries the 
right to disclaim in spite of spendthrift or similar restric- 
tions given, but subjects that right to a restriction appli- 
cable only to fiduciaries, As a policy matter, the creator of 
a trust or other arrangement creating a fiduciary relation- 
ship should be able to prevent a fiduciary accepting office 
under the arrangement from altering the parameters of 
the relationship. This reasoning also applies to fiduciary 
relationships created by statute such as those governing 
conservatorships and guardianships. Subsection (b) there- 
fore does not override express restrictions on disclaimers 
contained in the instrument creating the fiduciary rela- 
tionship or in other statutes of the State. 

Subsection (c) sets forth the formal requirements for 
a disclaimer. The definitions of "record" and "signed" in 


INTESTATE SUCCESSION AND WILLS 


45-2-1106 


this subsection are derived from the Uniform Electronic 
Transactions Act §102. The definitions recognize that a 
disclaimer may be prepared in forms other than typewrit- 
ten pages with a signature in pen. Because of the novelty 
of a disclaimer executed in electronic form and the ease 
with which the term "record" can be confused with record- 
ing of documents, the Act does not use the term "record" in 
isolation but refers to "writing or other record." The deliv- 
ery requirement is set forth in Section 2-1112. 

Subsection (d) specifically allows a partial disclaimer of 
an interest in property or of a power over property, and 
gives the disclaimant wide latitude in describing the por- 
tion disclaimed. For example, a residuary beneficiary of an 
estate may disclaim a fraction or percentage of the resi- 
due or may disclaim specific property included in the resi- 
due (all the shares of X corporation or a specific number 
of shares). A devisee or donee may disclaim specific acre- 
age or an undivided fraction or carve out a life estate or 
remainder from a larger interest in real or personal prop- 
erty. (It must be noted, however, that a disclaimer by a de- 
visee or donee which seeks to "carve out" a remainder or 
life estate is not a "qualified disclaimer" for tax purposes, 
Treas. Reg. §25.2518-8(b),) 

Subsection (e) makes the disclaimer irrevocable on the 
later to occur of (i) delivery or filing or (ii) its becoming 
effective under the section governing the disclaimer of 
the particular power or interest. A disclaimer must be 
"irrevocable" in order to be a qualified disclaimer for tax 
purposes. Since a disclaimer under this Act becomes effec- 
tive at the time significant for tax purposes, a disclaimer 
under this Act will always meet the irrevocability require- 
ment for tax qualification. The interaction of the Act and 
the requirements for a tax qualified disclaimer can be il- 
lustrated by analyzing a disclaimer of an interest in a re- 
vocable lifetime trust. 

Example 1. G creates a revocable lifetime trust which 
will terminate on G's death and distribute the trust prop- 
erty to G's surviving descendants by representation. G's. 
son, S, determines that he would prefer his share of G's es- 
tate to pass to his descendants and executes a disclaimer 
of his interest in the revocable trust. The disclaimer is 
then delivered to G (see Section 2-1112(e)(3)) [45-2-1112 
NMSA 1978]. The disclaimer is not irrevocable. at that 
time, however, because it will not become effective until 
G's death when the trust becomes irrevocable (see Sec- 
tion 2-1106(b)(1)). Because the disclaimer will not become 
irrevocable until it becomes effective at G's death, S may 
recall the disclaimer before G's death and, if he does so, 
the disclaimer will have no effect. 

Subsection (f) restates the long standing rule that a 
disclaimer is a true refusal to accept and not an act by 
which the disclaimant transfers, assigns, or releases the 
disclaimed interest. This subsection states the effect and 
meaning of the traditional "relation back" doctrine of 
prior Acts. It also makes it clear that the disclaimed inter- 
est passes without direction by the disclaimant, a require- 
ment of tax qualification. 


45-2-1106. Disclaimer of interest in property. 


A. As used in this section: 


(1) "future interest" means an interest that takes effect in possession or enjoyment, if at 


all, later than the time of its creation; and 


(2) "time of distribution" means the time when a disclaimed interest would have taken ef- 


fect in possession or enjoyment. 


B. Except for a disclaimer governed by Section 45-2-1107 or 45-2-1108 NMSA 1978, the follow- 
ing rules apply to a disclaimer of an interest in property: 
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45-2-1106 UNIFORM PROBATE CODE 45-2-1106 


(1) The disclaimer takes effect as of the time the instrument creating the interest becomes 
irrevocable, or, if the interest arose under the law of intestate succession, as of the time of the in- 
testate's death, . | 

(2). The disclaimed interest passes according to any provision:i in the instrument eodntalia 
the interest providing for the disposition of the interest, should it be disclaimed, or of disclaimed 
interests in general. 

(3) Ifthe instrument does not contain a provision described i in Paragraph (2) of this sub- 
section, the following rules apply: | 

(a) If the disclaimant is not an individual, the disclaimed. interest passes as if the 
disclaimant did not exist. | 

(b) Ifthe disclaimant is an individual, except as otherwise providers in subparagraphs 
(c) and (d) of this paragraph, the disclaimed interest passes as if the disclaimant had died immedi 
ately before the time of distribution. 

(c) If, by law or under the instrument, the descendants of the aivenaiaade would share 
in the disclaimed interest by any method of representation had the disclaimant died before the 
time of distribution, the disclaimed interest passes only to the descendants of the disclaimant who 
survive the time of distribution. 

(d) Ifthe disclaimed interest would pass to the disclaimant's estate had the disclaim- 
ant died before the time of distribution, the disclaimed interest instead passes by representation 
to the descendants of the disclaimant who survive the time of distribution. If no descendant of 
the disclaimant survives the time of distribution, the disclaimed interest passes to those persons, 
including the state but excluding the disclaimant, and in such shares as would succeed to the 
transferor's intestate estate under the intestate succession law of the transferor's domicile had the — 
transferor died at the time of distribution. However, if the transferor's surviving spouse is living 
but is remarried at the time of distribution, the transferor is deemed to have died unmarried at 
the time of distribution. 

(4) Upon the disclaimer of a preceding interest, a future interest held by a person other 
than the disclaimant takes effect. as if the disclaimant had died or ceased to exist immediately 
before the time of distribution, but a future interest held by the disclaimant is not accelerated in 
possession or enjoyment. 


History: Laws 2001, ch. 290, § 6; 1978 Comp., § 46- instrument becomes irrevocable. Because the recipient 


10-6 recompiled and amended as § 45-2-1106 NMSA of a present interest is entitled to the property as soon 
1978 by Laws 2011, ch. 124, § 91. as the gift is made, the time of distribution occurs’ when 
Recompilations. — Laws 2011, ch. 124, § 91 recom- the creator of the interest can no longer take it back. The 
piled and amended former 46-10-6 NMSA 1978 as 45-2- time of distribution of a future interest is the time when it 
1106 NMSA 1978, effective January 1, 2012. comes into possession and the owner of the future interest 
The 2011 amendment, effective January 1, 2012, becomes the owner of a present interest. For example, if B 
in Subsection B(3)(a), provided for the passing of a dis- is the owner of the remainder interest in a trust which is 
claimed interest when the interest would have passed to to pay income to A for life, the time of distribution of B's 
the disclaimant's estate had the disclaimant died before remainder is A's death. At that time the trust terminated 
the time of distribution. and B's ownership of the remainder becomes Butniere 

COMMENT ownership of the trust property. 

Subsection (a) defines two terms that are used only in Section 2-1106(b)(1) makes a disclaimer of an ‘interest 
Section 2-1106 [45-2-1106 NMSA 1978]. The first, "future in property effective as of the time the instrument creat- 
interest," is used in Section 2-1106(b)(4) in connection ing the interest becomes irrevocable or at the decedent's 
with the acceleration rule. death if the interest is created by intestate succession. 

The second defined term, "time of distribution," is used A will and a revocable trust are irrevocable at the tes- 

. in determining to whom the disclaimed interest passes tator's or settlor's death. Inter vivos trusts may also be 
(see below). Possession or enjoyment is a term of art and irrevocable at their creation or may become irrevocable 
means that time at which it is certain to whom the prop- before the settlor's death. A beneficiary designation is 
erty belongs. It does not mean that the person actually also irrevocable at death, unless it is made: irrevocable 
has the property in hand. For example, the time of distri- at an earlier time. This provision continues the provision 
bution of present interests created by will and all inter- of Uniform Acts on this subject, but with different word- 
ests arising under the law of intestate succession is the ing. Previous Acts have stated that the disclaimer "relates 
death of the decedent. At that moment the heir or devisee back" to some time before the disclaimed interest was cre- 
is entitled to his or her devise or share, and it is irrel- ated. The relation back doctrine gives effect to the special 
evant that time will pass before the will is admitted to nature of the disclaimer as a refusal to accept. Because 
probate and that actual receipt of the gift may not occur the disclaimer "relates back," the disclaimant is regarded 
until the administration of the estate is complete. The as never having had an interest in the disclaimed prop- 
time of distribution of present interests created by non- .. erty. A disclaimer by a devisee against whom there is 
testamentary instruments generally depends on when the an outstanding judgment will prevent the creditor from 
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reaching the property the debtor would otherwise inherit. 
This Act continues the effect of the relation back doctrine, 
not by using the specific words, but by directly stating 
what the relation back doctrine has been interpreted to 
mean. Sections 2-1102(3) [45-2-1102 NMSA 1978]. and 
2-1105(f) [45-2-1105 NMSA 1978] taken» together define 
a disclaimer as a refusal to accept’which is not a trans- 
- fer or release, and subsection (b)(1) of this section makes 
the disclaimer effective as of the time the creator can- 
not revoke the interest. Nothing in the statute, however, 
prevents the legislatures or the courts from limiting the 
effect of the disclaimer as refusal doctrine in specific situ- 
ations or generally. See the Comments to Section 2-1113 
[45-2-1113 NMSA 1978] below. © «.) 

Section 2-1106(b)(2) [45-2-1106 NMSA 1978] allows the 
creator of the instrument to control the disposition of the 
disclaimed interest by express provision in the instru- 
ment. The provision may apply to a particular interest. 
"I give to my cousin A the sum of ten thousand dollars 
($10,000) and should he disclaim any part of this gift, I 
give the part disclaimed to my cousin B." The provision 
may also apply to all disclaimed interests, A residuary 
clause beginning "I give my residuary estate, including all 
disclaimed interests to. ..." is suchia provision. 

Sections 2- 1106(b)(3)(B), (C), and (D) apply if Sec- 
tion 2-1106(b)(2). does: not and if the disclaimant is an 
individual. Because "disclaimant" is defined as the per- 
son to whom the disclaimed interest would have passed 
had the disclaimer not been made! (Section 2-1102(1)), 
these paragraphs would apply to disclaimers by fiducia- 
ries on behalf of individuals. The general rule is that the 
disclaimed interest passes as if the disclaimant had died 
immediately before the time of distribution defined in Sec- 
tion 2-1106(a)(2). The application of this general rule to 
present interests given to named individuals is illustrated 
by the following examples: 

Example 1(a). T's will devised "ten thousand dollars 
($10,000) to my brother, B." B disclaims the entire devise. 
Bis deemed to have predeceased T, and, therefore B's gift 
has lapsed. If the State's antilapse statute applies, it will 
direct the passing of the disclaimed interest. Under Sec- 
tion 2-603(b)(1). [45-2-603 NMSA 1978], for example, B's 
descendants who survive T by 120-hours will take the de- 
vise by representation. | . 

Example 1(b). T's will devised "ten thousand dollars 
($10,000) to my friend, F." F disclaims the entire devise. F 
is deemed to predecease T and the gift has lapsed. Few an- 
tilapse statutes apply to devises to non-family members, 
Under Section 2-603(b), which saves from lapse only gifts 
made to certain relatives, the devise would lapse and pass 
through the residuary clause of the will. » 

Example 1(c). T's will devised "ten thousand dollars 
($10,000) to my brother, B, but if B does not survive me, to 
my children." If B disclaims the devise, he will be deemed 
to have predeceased T and the alternative gift to T's chil- 
dren will dispose of the devise. Present interests are also 
given to the surviving members of a class or group of 
persons. Perhaps the most common example of this gift 
is a devise of the testator's residuary estate "to my de- 
scendants who survive me by representation." Under the 
system of distribution among multi-generational classes 
used in Section 2-709 [45-2-709 NMSA 1978], division of 
the property to be distributed begins in the eldest gen- 
eration in which there are living people. The following ex- 
ample illustrates a problem that can arise. 

Example 2(a). T's will devised "thé residue of my es- 
tate to my descendants who survive me by representa- 
tion." T is survived by son S and daughter D. Son has two 
living children and D has one. S disclaims his interest, 
The disclaimed interest is one-half of the residuary es- 
tate, the interest S would have received had he not dis- 
claimed. Section 2-1106(b)(3)(B) [45-2-1106 NMSA 1978] 
provides that the disclaimed interest passes as if S had 
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predeceased T. If Section 2-1106(b)(3) stopped there, S's 
children would take one-half of the disclaimed interest 
and D would take the other half under Section 2-709 [45- 
2-709 NMSA 1978], S's disclaimer should not have that ef- 
fect, however, but should pass what he would have taken 
to his children, Section 2-1106(b)(3)(C) solves the problem. 
It provides that the entire disclaimed interest passes only 
to S's descendants because they would share in the inter- 
est had S truly predeceased T. 

The provision also solves a problem that exists when 
the disclaimant is the only representative of an mein gen- 
eration, 

Example 2(b). Assume the same facts as Example 
2(a), but D has predeceased T. T is survived, therefore, 
by S, S's two children, and D's child. S disclaims. Again, 
the disclaimed interest is one-half of the residuary estate 
and it passes as if S had predeceased T. Had S actually 
predeceased T, the three grandchildren of S would have 
shared equally in T's residuary estate because they are all 
in the same generation. Were the three grandchildren to 
share equally in the disclaimed interest, S's two children 
would each. receive one-third of the one-half while D's 
child would receive one-third of the one-half in addition ‘to 
the one-half of the residuary estate received as the repre- 
sentative of his or her late parent. Section 2-1106(b)(3)(C) 
again applies to insure that S's children receive one-half 
of the residue, exactly the interest S would have received 
but for the disclaimer. 

The disclaimer of future interests created by will leads 
to a different problem. The effective date of the disclaimer 
of the future interest, the testator's death, is earlier in 
time than the distribution date. This in turn leads to a 
possible anomaly illustrated by the following example. 

Example 38. Father's will creates a testamentary trust 
for Mother who is to receive all the income for life. At her 
death, the trust is to be distributed to. Father and Moth- 
er's surviving descendants by representation. Mother is 
survived by son S and daughter D. Son has two living 
children and D’has one. Son decides that he would pre- 
fer his share of the trust to pass to his children and dis- 
claims. The disclaimer must be made within nine months 
of Father's death if it is to be a qualified disclaimer for 
tax purposes. Under prior Acts and former Section 2-801, 
the interest would have passed as if Son had predeceased 
Father, A problem could arise if, at Mother's death, one or 
more of S's children living at that time were born after 
Father's death. It would be possible to argue that had S 
predeceased Father the afterborn children would not exist 
and that D and S's two children living at the time of Fa- 
ther's death are entitled to all of the trust property. 

The problem illustrated in Example 3 is solved by Sec- 
tion | 2-1106(b)(3)(B) [45-2-1106 NMSA 1978]. ‘The 'dis- 
claimed interest would have taken effect in possession or 
enjoyment, that is, Son would be entitled to receive one- 
half of the trust property, at Mother's death. Under para- 
graph (3)(B) Son is. deemed to have died immediately be- 


‘fore Mother's death even though under Section 2-1106(b) 


(1) the disclaimer is effective as of Father's death. There 
is no doubt, therefore, that S's children living at the dis- 
tribution date, whenever born, are entitled to the share 
of the trust property S would have received and, as Ex- 
amples 2(a) and 2(b) show, they will take exactly what S 
would have received but for the disclaimer. Had S actu- 
ally died before Mother, he would have received nothing 
at,Mother's death whether or not the disclaimer had been 
made, There is nothing to pass to S's children and they 
take as representatives of S under the representational 
scheme in effect, 

Future interests may or may not be conditioned on sur- 
vivorship, The following examples illustrate disclaimers of 


' future interests not expressly conditioned on survival. 
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Example 4(a). G's revocable trust; directs the trustee 
to pay "ten thousand dollars ($10,000) to the grantor's 
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brother, B" at the termination of the trust on G's death. B 
disclaims the entire gift immediately after G's death. B is 
deemed to have predeceased G because it is at G's death 
that the interest given B will come into possession and 
enjoyment. Had B not disclaimed he would have received 
$10,000 at that time. The recipient of the disclaimed in- 
terest will be determined by the law that applies to gifts 
of future interests to persons who die before the inter- 
est comes into possession and enjoyment. Traditional 
analysis would regard the gift to B as a vested interest 
subject to divestment by G's power to revoke the trust. 
So long as G has not revoked the gift, the interest would 
pass through B's estate to B's successors in interest. Yet 
If B's successors in interest are selected by B's will, the 
disclaimer cannot be a qualified disclaimer for tax pur- 
poses. This problem does not arise in a jurisdiction with 
Section 2-707 (b), because the interest passes not through 
B's estate but rather to B's descendants who survive G 
by 120 hours by representation. Because the antilapse 
mechanism of Section 2-707 [45-2-707 NMSA 1978] is not 
limited to gifts to relatives, a disclaimer by a friend rather 
than a brother would have the same result. For jurisdic- 
tions without Section 2-707, however, Section 2-1106(b) 
(8)(D) [45-2-1106 NMSA 1978] provides an equivalent 
solution: a disclaimed interest that would otherwise pass 
through B's estate instead passes to B's descendants who 
survive G by representation. 

Example 4(b). G's revocable trust directed that on his 
death the trust property is to be distributed to his three 
children, A, B, and C. A disclaims immediately after G's 
death and is deemed to predecease the distribution date, 
which is G's death. The traditional analysis applies ex- 
actly.as it does in Example 4 (a). The only condition on A's 
gift would be G's not revoking the trust. A is not explic- 
itly required to survive G. (See First National Bank of Bar 
Harbor v. Anthony, 557 A.2d 957 (Me. 1989).) The interest 
would pass to A's successors in interest. If those succes- 
sors are selected by A's will, the disclaimer cannot be a 
qualified disclaimer for tax purposes. Section 2-707(b) 
provides that A's interest passes by representation to A's 
descendants who survive G by 120 hours. For jurisdictions 
without Section 2-707, Section 2-1106(b)(3)(D) [46-10-6 
NMSA 1978] reaches the same result. 

Example 4(c). G conveys land "to A for life, remainder 
to B." B disclaims immediately after the conveyance. Tra- 
ditional analysis regards B's remainder as vested; it is not 
contingent on surviving A. This classification is unaffected 
by whether or not the jurisdiction has adopted Section 2- 
707 [45-2-707 NMSA 1978], because that section only ap- 
plies to future interests in trust; it does not apply to future 
interests not in trust, such as the one in this example cre- 
ated directly in land. To the extent that B's remainder is 
transmissible through B's estate, B's disclaimer cannot be 
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a qualified disclaimer for tax purposes. Section 2-1106(b) 
(8)(D) [45-2-1106 NMSA 1978] resolves the problem: a 
disclaimed interest that would otherwise pass through 
B's estate instead passes as if it were controlled by Sec- 
tions 2-707 [45-2-707 NMSA 1978] and 2-711 [45-2-711 
NMSA 1978]. Because Section 2-707 only applies to future 
interests in trust, jurisdictions enacting Section 2-1106 
should enact Section 2-1106(b)(3)(D) whether or not ore 
have enacted Section 2-707. 

Section 2-1106(b)(3)(A) provides a rule for the passing of 
property interests disclaimed by persons other than indi- 
viduals. Because Section 2-1108 [45-2-1108 NMSA 1978] 
applies to disclaimers by trustees of property that would 
otherwise pass to the trust, Section 2-1106(b)(3)(A) princi- 
pally applies to disclaimers by corporations, partnerships, 
and the other entities listed in the definition of "person" 
in Section 2-1102(6), A charity, for example, might wish 
to disclaim property the acceptance of which would be in- 
compatible with its purposes. 

Section 2-1106(b)(4) continues the provision of prior 
Uniform Acts and former Section 2-801 on this subject 
providing for the acceleration of future interests on the 
making of the disclaimer, except that future interests in 
the disclaimant do not accelerate. The workings of Sec- 
tion 2-1106(b)(4) are illustrated by the following examples. 

Example 5(a). Father's will creates a testamentary 
trust to pay income to his son §S for his life, and on his 
death to pay the remainder to S's descendants then living, 
by representation. If S disclaims his life income interest 
in the trust, he will be deemed to have died immediately 
before Father's death. The disclaimed interest, S's income 
interest, came into possession and enjoyment at Father's 
death as would any present interest created by will (see 
Examples 1(a), (b), and (c)), and, therefore, the time of 
distribution is Father's death. If at the income beneficiary 
of a testamentary trust does not survive the testator, the 
income interest is not created and the next interest'in the 
trust takes effect. Since the next interest in Father's trust 
is the remainder in S's descendants, the trust property 
will pass to S's descendants who survive Father by rep- 
resentation. It is immaterial under the statute that the 
actual situation at the S's death might be different with 
different descendants entitled to the remainder. 

Example 5(b). Mother's will creates a testamen- 
tary trust to pay the income to her daughter D until she 
reaches age 35 at which time the trust is to terminate 
and the trust property distributed in equal shares to D 
and her three siblings. D disclaims’ her income interest. 
The remainder interests in her three siblings accelerate 
and they each receive one-fourth of the trust property. D's 
remainder interest does not accelerate, however, and she 
must wait until she is 35 to receive her fourth of the beast 
property. 


45-2-1107. Disclaimer of rights of survivorship in jointly held property. | 


A. Upon the death of a holder of jointly held property, a surviving holder may disclaim, in 


whole or part, the greater of: 


(1) a fractional share of the property detarnittiad by dividing the number one by the num- 
ber of joint holders alive immediately before the death of the holder to whose death the disclaimer 


relates; or 


(2) all of the property except that part of the value of the entire interest attributable to the 


contribution furnished by the disclaimant. 


B.. A disclaimer under Subsection (a) [A] takes effect as of the death of the holder of fond? held 


property to whose death the disclaimer relates. 


C, An interest in jointly held property disclaimed by a surviving holder of the property passes 
as if the disclaimant predeceased the holder to whose death the disclaimer relates. 
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History: Laws 2001, ch. 290, § 7; 1978 Comp., § 46- 
10-7 recompiled as § 45-2-1107 by Laws 2011, ch. 124, 
§ 101. sf 

Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-7 NMSA 1978 as. 45-2-1107 NMSA 
1978, effective January 1, 2012. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

COMMENT 

The various forms of ownership in which "joint prop- 
erty," as defined in Section 2-1102(5), can be held include 
common law joint tenancies and any statutory variation 
that preserves the right of survivorship. The common law 
was unsettled whether a surviving joint tenant had any 
right to renounce his interest in jointly-owned property 
and if so to what extent. See Casner, Estate Planning, 
5th ed. §10.7. Specifically, if A and B owned real estate or 
securities as joint tenants with right of survivorship and 
A died, the problem was whether B might disclaim what 
was given to him originally upon creation of the estate, 
or, if not, whether he could nevertheless reject the incre- 
mental portion derived through the right of survivorship. 
There was also a question of whether a joint bank account 
should be treated differently from jointly-owned securities 
or real estate for the purpose of disclaimer. 

This common law of disclaimers of jointly held prop- 
erty must be set against the rapid developments in the 
law of tax qualified disclaimers of jointly held property. 
Since the previous Uniform Acts were drafted, the law 
regarding tax qualified disclaimers of joint property in- 
terests has been clarified. Courts have repeatedly held 
that a surviving joint tenant may disclaim that por- 
tion of the jointly held property to which the survivor 
succeeds by operation of law on the death of the other 
joint tenant so long as the joint tenancy was severable 
during the life of the joint tenants (Kennedy v. Com- 
missioner, 804 F.2d 18382 (7th Cir. 1986), McDonald v. 
Commissioner, 8538 F.2d 1494 (9th Cir. 1988), Dancy v. 
Commissioner, 872 F.2d ‘84 (4th Cir. 1989).) On Decem- 
ber 30, 1997 the Service published T.D, 8744 making fi- 
nal proposed amendments of the Regulations under IRC 
$2518 to reflect the decisions regarding disclaimers of 
joint property interests. 

The amended final Regulations, §25.2518-2(c)(4)(i) al- 
low a surviving joint tenant or tenant by the entireties 
to disclaim that portion of the tenancy to which he or 
she succeeds upon the death of the first joint tenant (1/2 
where there are two joint tenants) whether or not the 
tenancy could have been unilaterally severed under local 
law and regardless of the proportion of consideration fur- 
nished by the disclaimant. The Regulations also create a 
special rule for joint tenancies: between spouses created 
after July 14, 1988 where the spouse of the donor is not a 
United States citizen. In,that case, the donee spouse may 
disclaim any portion of the joint tenancy includible in the 
donor spouse's gross estate under IRC §2040, which cre- 
ates a contribution rule. Thus the surviving non-citizen 
spouse may disclaim all of the joint tenancy property if 
the deceased spouse provided all the consideration for the 
tenancy's creation. 

The amended final Regulations, §25.2518-2(c) (4) (iii) 
also recognize the unique features of joint bank accounts, 
and allow the disclaimer by a survivor of that part of the 
account contributed by the decedent, so long as the de- 
cedent could have regained that portion during life by 
unilateral action, bar the disclaimer. of that part of the 
account attributable to the survivor's contributions, and 
explicitly extend the rule governing joint bank accounts to 
brokerage and other investment accounts, such as mutual 
fund accounts, held in joint name. 

These developments in the tax law of disclaimers are 
reflected in subsection (a). The subsection allows a surviv- 
ing holder of jointly held property to disclaim the greater 
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of the accretive share, the part of the jointly held property 
which augments the survivor's interest in the property, 
and all of the property that it not attributable to the dis- 
claimant's contribution to the jointly held property. In the 
usual joint tenancy or tenancy by the entireties between 
husband and wife, the survivor will always be able to dis- 
claim one-half the property. If the disclaimer conforms to 
the requirements of IRC §2518, it will be a qualified dis- 
claimer. In addition the surviving spouse can disclaim all 
of the property attributable to the decedent's contribution, 
a provision which will allow the non-citizen spouse to take 
advantage of the contribution rule of the final Regulations. 
The contribution rule of subsection (a)(2) will also allow 
surviving holders of joint property arrangements other 
than joint tenancies to make a tax qualified disclaimer 
under the rules applicable to those joint arrangements. 
For example, if A contributes 60% and B contributes 40% 
to a joint bank account and they allow the interest on the 
funds to accumulate, on B's death A can disclaim 40% of 
the account; on A's death B can disclaim 60% of the ac- 
count. (Note that under subsection (a)(1) A can disclaim 
up to 50% of the account on B's death because there are 
two joint account holders, but the disclaimer would not 
be fully tax qualified. As previously noted, a tax qualified 
disclaimer is limited to 40% of the account.) If the account 
belonged to the parties during their joint lives in propor- 
tion to their contributions, the disclaimers in this example 
can be tax qualified disclaimers if all the requirements of 
IRC §2518 are met. 

Subsection (b) provides that the disclaimer is effective 
as of the death of the joint holder which triggers the sur- 
vivorship feature of the joint property arrangement. The 
disclaimant, therefore, has no interest in and has not 
transferred the disclaimed interest. 

Subsection (c) provides that the disclaimed interest 
passes as if the disclaimant had predeceased the holder 
to whose death the disclaimer relates. Where there are 
two joint holders, a disclaimer by the survivor results in 
the disclaimed property passing as part of the deceased 
joint holder's estate because under this subsection, the 
deceased joint holder is the survivor as to the portion 
disclaimed. If a married couple owns the family home in 
joint tenancy, therefore, a disclaimer by the survivor un- 
der subsection (a)(1) results in one-half the home passing 
through the decedent's estate. The surviving spouse and 
whoever receives the interest through the decedent's es- 
tate are tenants in common in the house. In the proper 
circumstances, the disclaimed one-half could help to use 
up the decedent's unified credit. Without the disclaimer, 
the interest would automatically qualify for the marital 
deduction, perhaps wasting part of the decedent's a 
cable exclusion amount. 

In a multiple holder joint property arrangement, the 
disclaimed interest will belong to the other joint holder 
or holders. 

Example 1. A, B, and C make equal contributions to 
the purchase of Blackacre, to which they take title as 
joint tenants with right of survivorship. On partition each 
would receive 1/8 of Blackacre and any of them could 
convert his or her interest to a 1/3 tenancy in common 
by unilateral severance (which, of course, would have to 
be accomplished in accordance with state law). On A's 
death, B and C may each, if they wish, disclaim up to 1/3 
of the property under section (a) (1), Should one of them 
disclaim the full 1/3, the disclaimant will be deemed to 
predecease A. 

Assume that B so disclaims. With respect to the 1/3 un- 
divided interest that now no longer belongs to A the only 
surviving joint holder is C. C therefore owns that 1/3 as 
tenant in common with the joint tenancy. Should C pre- 
decease B, the 1/3 tenancy in common interest will pass 
through C's estate and B will be the sole owner of an undi- 
vided 2/3 interest in Blackacre as the survivor of the joint 
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tenancy. Should B predecease C, C will be'the sole owner one who does not will be the sole ‘owner of Blackacre as 
of Blackacre in fee simple absolute. the only surviving joint tenant. Such a disclaimer would 

Alternatively, assume that both B and. © make valid not be completely tax qualified, however. The Regulations 
‘disclaimers after A's death, They are both deemed to pre- limit a tax qualified disclaimer to no more than 1/3 of the 
deceased A, A is the sole survivor of the joint: tenancy and property. If} however, B or C were the first to die, A could 
Blackacre passes through A's estate. still disclaim the 1/3 interest that no longer belongs. to the 

Finally, assume that A provided all the consideration decedent under subsection (a) (1), the disclaimer would be 
for the purchase of Blackacre. On A's death, B and C can a qualified disclaimer for tax purposes under the Regula- 
each disclaim the entire property under subsection (a)(2). tions, and the result is that the other surviving joint ten- 
If they both do so, Blackacre will pass through A's estate, ant owns 1/8 of Blackacre as tenant in common with the 
If only one of B or C disclaims the entire property, the joint tenancy. 


45-2-1108. Disclaimer of interest by trustee, | 


If a trustee disclaims an interest in property that otherwise would have become trust Property, 
the interest does not become pei property. # ato 


History: Laws 2001, ch. 290, § 8; 1978 Comp., § 46- the section of the statute applicable to the type of interest 
10-8 recompiled as § 45-2-1108 by Laws 2011, ch. 124, | being disclaimed.) The instrument under which the right 
§ 101. to receive the property was created may govern the dis- 

Recompilations. — Laws 2011, ch. 124, § 101 recom- position of the property in the event of.a disclaimer by 
piled former 46-10-8 NMSA 1978. as 45-2-1108 NMSA providing for a disposition when the trust does not exist. ° 
1978, effective January 1, 2012. When the instrument does not make such a provision, the 

COMMENT doctrine of resulting trust will carry the property back 

This section deals with disclaimer of a right to receive to the donor, The effect of the actions, of co-trustees will 
property into a trust, and thus applies only to trustees. depend on the state law governing the action of multiple 
(A disclaimer of a right to receive property by a fiduciary trustees. Every disclaimer by a trustee must be compat- 
acting on behalf of an individual, such as a personal repre- ible with the trustee's fiduciary obligations. 


sentative, conservator, guardian, or agent is governed by 


45-2-1109. Disclaimer of power of appointment or other power not held 
in fiduciary capacity. 


If a holder disclaims a power of appointment or other power not held i ina fiduciary capacity, the 
following rules apply: ° 

A. Ifthe holder has not exercised the power, the disclaimer takes effect as of the ie the in- 
strument creating the power becomes irrevocable. 

B. Ifthe holder has exercised the power and the disclaimer is of a power other than.a pregelitly 
exercisable general power of appointment, the disclaimer takes effect immediately after the last 
exercise of the power. 

C. The instrument creating the power is construed as if the power expired when the disclaimer 
became effective. 


History: Laws 2001, ch. 290, § 9; 1978 Comp., § 46- Section 2-1109 depends on whether or not the holder hiss 


10-9 recompiled as § 45-2- 1109 by Laws 201 1, ch. 124, exercised the power and‘on what sort of power is held. If 
§ 101. a holder disclaims a power before exercising it, the power 
Recompilations, — Laws 2011, ch. 124, § 101 recom- expires and can never be exercised. If the power has been 
piled former 46-10-9 NMSA 1978 as 45-2-1109 were exercised, the power is construed as having expired imme- 
1978, effective January 1, 2012. diately after its last exercise by the holder. The disclaimer 
COMMENT affects only the holder of the power and will not: affect 
Section 2-1105(a) [45-2- 1105 NMSA 1978] seabtinibieae a other aspects of the power. 
person to disclaim an interest in or power over property. Example 1. T creates a testamentary trust to pay 
Section 2-1109 [45-2-1109 NMSA 1978] provides rules for the income to A for life, remainder as A shall appoint by 
disclaimers of powers which are not held in a fiduciary will among her descendants living at A's death and four 
capacity. The most common non-fiduciary power is a named charities. If A does not exercise her power, the re- 
power of appointment. Section 2-1105(a) also authorizes mainder passes to her descendants living at her death by 
the partial disclaimer of a power'as well as of'an interest. representation. A disclaims the power. The power can no 
For example, the disclaimer could be of a portion of the longer be exercised and on A's death the Poieoneye will 
power to appoint one's self, while retaining the right to ap- ‘pass to the takers in default. 
point to others. The effect of a disclaimer of a power under TKD 3 
368 
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45-2-1110. Disclaimer by appointee, object or taker in default of 
exercise of power of appointment. 


A. A disclaimer of an interest in property by an appointee of a power of appointment takes ef- 
fect as of the time the instrument by which the holder exercises the power becomes irrevocable. 

B. A disclaimer of an interest in property by an object or taker in default of an exercise of a 
power of appointment takes gs as of the time the instrument creating the power becomes ir- 


revocable. 


History: Laws 2001, ch. 290, § 10; 1978 Comp., § 46- 
10-10 recompiled as § 45-2-1110 by Laws 2011, ch. 
124, § 101. 

Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-10 NMSA 1978 as 45-2-1110 NMSA 
1978, effective January 1, 2012. 

COMMENT 

This section governs disclaimers by those who may or 
do receive an interest in property through the exercise of 
a power of appointment. At the time of the creation of a 
power of appointment, the creator of the power, besides 
giving the power to the holder of the power, can also limit 
the objects of the power (the permissible appointees of the 
property subject to the power) and also name those who 
are to take if the power is not exercised, persons referred 
to as takers in default. 

This section provides rules for disclaimers by all of 
these persons: subsection (a) is concerned with a dis- 
claimer by a person who actually receives an interest in 
property through the exercise of a power of appointment, 
and subsection (b) recognizes a disclaimer by a taker in 
default or permissible appointee before the power is exer- 
cised. These two situations are quite different. An appoin- 
tee is in the same position as any devisee or beneficiary of 
a trust. He or she may receive a present or future inter- 
est depending on how the holder of the power exercises 
it. Subsection (a) therefore, makes the disclaimer effective 
as of the time the instrument exercising the power-giving 
the interest to the disclaimant-becomes irrevocable. If the 
holder of the power created an interest in the appointee, 
the effect of the disclaimer is governed by Section 2-1106. 
If the holder created another power in the appointee, the 
effect of the disclaimer is governed by Section 2-1109 [45- 
2-1109 NMSA 1978]. 

Example 1. Mother's will creates a testamentary 
trust for daughter D. The trustees are to pay all income 
to D for her life and have discretion to invade principal 
for D's maintenance. On D's death she may appoint the 
trust property by will among her then living descen- 
dants. In default of appointment the property is to be 
distributed by representation to D's descendants who 
survive her. D is the donee, her descendants are the per- 
missible appointees and the takers in default. D exer- 
cises her power by appointing the trust property in three 
equal shares to her children A, B, and C. The three chil- 
dren are the appointees. A disclaims. Under subsection 
(a) A's disclaimer is effective as of D's death (the time at 
which the will exercising the power became irrevocable), 
Because A disclaimed an interest in property, the effect 


of the disclaimer is governed by Section 2-1106(b) [45- . 


2-1106 NMSA 1978]. If D's will makes no provisions for 
the disposition of the interest should it be disclaimed or 
of disclaimed interests in general (Section 2-1106(b)(2)), 
the interest passes as if A predeceased the time of distri- 
bution which is D's death. An appointment to a person 
who is dead at the time of the appointment is ineffective 
except as provided by an antilapse statute. See Restate- 


ment, Second, Property (Donative Transfers) §18,5. The 
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Restatement, Second, Property (Donative Transfers), 
§18.6 suggests that any requirement of the antilapse 
statute that the deceased devisee be related in some 
way to the testator be applied as if the appointive prop- 
erty were owned either by the donor orthe holder of the 
power. (See also Restatement, Third, Property (Wills and 
Other Donative Transfers) $5.5, Comment 1.) That is the 
position taken by Section 2-603. Since antilapse statutes 
usually apply to devises to children and grandchildren, 
the disclaimed interest would Rae to A's descendants by 
representation. 

A taker in default or a petting ble object of appoint- 
ment is traditionally regarded as having a type of future 
interest. See Restatement, Second, Property (Donative 
Transfers) §11.2, Comments c and d. The future interest 
will come into ‘possession and enjoyment when the ques- 
tion of whether or not the power is to be exercised is re- 
solved. For testamentary powers that time is the death of 
the holder. 

Subsection (b) provides that a disclaimer by an object 
or taker in default takes effect as of the time the instru- 
ment creating the power becomes effective. Because the 
disclaimant is disclaiming an interest in property, albeit a 
future interest, the effect of the disclaimer is governed by 
Section 2-1106. The effect: of these rules is illustrated by 
the following examples. 

Example 2(a). The facts are the same as Example 1, 
except A disclaims before D's death and D's will does not 
exercise thé power. Under subsection (b) A's disclaimer 
is effective as of Mother's death which is the time when 
the instrument creating the power, Mother's will, be- 
came irrevocable. Because A disclaimed an interest in 
property, the effect of the disclaimer is governed by Sec- 
tion 2-1106(b) [45-2-1106 NMSA 1978]. If Mother's will 
makes no provision for the disposition of the interest 
should it be disclaimed or of disclaimed interests in gen- 
eral (Section 2-1106(b) (2)), the interest, passes and un- 
der Section 2-1106(b), (3) as if the disclaimant had died 
immediately before the time of distribution. Thus, A is 
deemed to have died immediately before D's death which 
is the time of distribution. If A actually survives D, the 
disclaimed interest is one-third of the trust property; it 
will pass as if A predeceased D, and the result is the same 
as in Example 1. If A does predecease D he would have 
received nothing and there is no disclaimed interest. The 
disclaimer has no effect on the passing of the trust prop- 
erty. 

Example 2 (b), The facts are the same as in Example 
2 (a) except D does exercise her power of appointment to 
give one-third of the trust property to each of her three 
children, A, B, and C, A's disclaimer means the disclaimed 
interest will pass as if he predeceased D and the result is 
the same as in Example 1. 

In addition, if all the objects and takers in default dis- 
claim before the power is exercised the power of appoint- 
ment is destroyed. See Restatement, Second, Property 
(Donative Transfers) §12.1, Comment g. 
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45-2-1111.: Disclaimer of power held in fiduciary capacity. 2 


A. Ifa fiduciary disclaims a power held in a fiduciary capacity that has not been exercised, the 
disclaimer takes effect as of the time the instrument creating the.power becomes irrevocable. .. 

B. If a fiduciary disclaims a power held in a fiduciary capacity that has been exercised, the 
disclaimer takes effect immediately after the last exercise of the power. | 

C. A disclaimer under this section is effective as to another fiduciary if the disclaimer so pro- 
vides and the fiduciary disclaiming has the authority to bind the estate, trust or other person for 
whom the fiduciary is acting. 


History: Laws 2001, ch. 290, § 11;1978 Comp., § 46- and an estate 'to have two or more co-personal representa- 


10-11 recompiled as § 45-2-1111 by Laws 2011, ch. _ tives. This Act leaves the effect of actions of multiple fidu- 
124, § 101. ciaries to the general rules in effect in each State relating 
Recompilations, — “Laws 2011, ch. 124, § 101 recom- to multiple fiduciaries. For example, if the general rule is 
piled former 46-10-11 NMSA 1978 as45-2-1111 NMSA that a majority of trustees can make binding decisions, a 
1978, effective January 1, 2012: disclaimer by two of three co-trustees of a power is effec- 
COMMENT tive: A dissenting co-trustee could follow whatever proce- 
This section governs disclaimers by fiduciaries of pow- dure state law prescribes for disassociating him or herself 
ers held in their fiduciary capacity. Examples include a - from the action of the majority. A sole trustee burdened 
right to remove and replace a trustee or a trustee's power with a power to invade principal for a group of beneficia- 
to make distributions of income or principal. Such dis- ries including him or herself who wishes to disclaim the 
claimers have not been specifically dealt with in prior power but yet preserve the possibility of another trustee 
Uniform Acts although they could prove useful in several exercising the power would seek the appointment of a dis- 
situations. A trustee who is also a beneficiary may want interested co-trustee to exercise the power and then dis- 
to disclaim a power to invade principal for himself for tax claim the power for him or herself. The subsection thus 
purposes. A trustee of a trust for the benefit for a surviv- makes the disclaimer effective only as to the disclaiming 
ing spouse who also has the power to invade principal fiduciary unless the disclaimer states otherwise. If the 
for the decedent's descendants may wish to disclaim the disclaimer does attempt to bind other fiduciaries, be they 
power in order to qualify the trust for the marital deduc- co-fiduciaries or successor fiduciaries, the effect of the es 
tion. (The use of a disclaimer in just that situation was ap- claimer will depend on local law. 
proved in Cleaveland v. U.S., 62 A.F.T.R.2d 88-5992, 88-1 As with any action by a fiduciary, a idelencios of fidu: 
USTC 413,766 (C. D. Ill. 1988).) ciary powers must be neupatibis with the hedner-npiche du- 
The section refers to fiduciary inthe singular. It i is pos- ties, 


sible, of course, for a trust to have two or more co-trustees 


45-2-1112. Delivery or filing. 


'A. As used in this section, "beneficiary designation" means an instrument, other than an in- 
strument creating a trust, naming the beneficiary of: | 
(1) an annuity or insurance policy; 
(2) an account with a designation for payment on death; 
(3) a security registered in beneficiary form; 
(4) ‘a pension, profit-sharing, retirement or other employment-related benefit plan; or 
(5) any other nonprobate transfer at death. 
B. Subject to Subsections C through L of this section, delivery of a disclaimer may be effected 
by personal delivery, first-class mail or any other method likely to result in its receipt. . 
C. Inthe case of an interest created under the law of intestate succession or an interest created 
by will, other than an interest in a testamentary trust: 
(1) a disclaimer must be delivered to the personal representative of the dadedenit'y estate; 
or 
(2) -if no personal representative is then serving, it must be filed with a court having j juris: 
diction to appoint the personal representative. 
D. In the case of an interest in a testamentary trust: 
(1) adisclaimer must be delivered to the trustee then serving or, if no trustee is then serv- 
ing, to the personal representative of the decedent's estate; or 
(2) ‘if no personal representative is then serving, it must be filed with a court having juris- 
diction to enforce the trust. ; 
E. In the case of an interest in an inter vivos trust: 
(1) a disclaimer must be delivered to the trustee then serving; 
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(2) ifno trustee is then serving, it must be filed with a court having jurisdiction to enforce 
the trust; or 
(3) if the disclaimer is made tie the time the instrument creating the trust becomes 
irrevocable, it must be delivered to the settlor of a revocable trust or the transferor of the interest. 
F. . In the case of an interest, created by a beneficiary designation, that is disclaimed before the 
designation becomes irrevocable, the disclaimer must be delivered to the person making the ben- 
eficiary designation. 
G. In the case of an interest, created by a beneficiary designation, that is disclaimed after the 
designation becomes irrevocable: 
(1): the disclaimer of an interest in personal property must be delivered to the person obli- 
gated to distribute the interest; and 
(2). the disclaimer of an interest in real property must be recorded in the office of the 
county clerk of each county where the real property that is the subject of the disclaimer is located. 
H. In the case of a disclaimer by a surviving holder of jointly held property, the disclaimer 
must be delivered to the person to whom the disclaimed interest passes. 
I. In the case of a disclaimer by an object or taker in default of exercise of a power of appoint- 
ment at any time after the power was created: 

(1) the disclaimer must be delivered to the holder of the power or to the fiduciary acting 

under the instrument that created the power; or 
(2) if no fiduciary is then serving, it must be filed with a court having authority to appoint 
the fiduciary. _. 
J. In the case of a disclaimer by an appointee of a nonfiduciary power of appointment: 
(1) the disclaimer must be delivered to the holder, the personal representative of the hold- 
er's estate or to the fiduciary under the instrument that created the power; or 
(2) ifno fiduciary i is then serving; it must be filed with a court having authority to appoint 
the fiduciary. , 

_K. In the case of a disclaimer by a fiduciary of a power over a trust or estate, the disclaimer 
must be delivered as provided in Subsection C, D or E of this section, as if the power disclaimed 
were an interest in property. 

L. In the case of a disclaimer of a power by an agent, the disclaimer must be delivered to the 
principal or the principal's representative. 


History: Laws 2001, ch. 290, § 12; 1978 Comp., § 46- designation becomes irrevocable be delivered to the per- 
10-12 recompiled and amended as § 45-2-1112 NMSA son obligated to distribute the interest and that a dis- 
1978 by Laws 2011, ch, 124, § 92. claimer in real property that is made after a beneficiary 

Recompilations. — Laws 2011, ch. 124, § 92 recom- designation becomes irrevocable be recorded in the office 
piled and amended former 46-10-12 NMSA 1978 as 45-2- of the county clerk. 

1112 NMSA 1978, effective January 1, 2012, é ‘COMMENT 

The 2011 amendment, effective January 1, 2012, in - The rules set forth in this section are designed to pro- 
Subsection F, required that a disclaimer that is made vide notice of the disclaimer. For example, a disclaimer 
before a beneficiary designation becomes irrevocable of an interest in a decedent's estate must be delivered to 
be delivered to the person making the designation; and the personal representative of the estate, A disclaimer is 
in Subsection G, required that a disclaimer. of an inter- required to be filed in court only in very limited circum- 


est in personal property that is made after a beneficiary stances. (Amended in 2010.) 


45-2-1113. When disclaimer barred or limited. 


A. Adisclaimer is barred by a written waiver of the right to disclaim. 
B. A disclaimer of an interest in property is barred if any of the following events occur before 
the disclaimer becomes effective: : 
(1) the disclaimant accepts the interest sought to be disclaimed; 
(2) the disclaimant voluntarily assigns, conveys, encumbers, pledges or transfers the in- 
terest sought to be disclaimed or contracts to do so; or 
(8) ajudicial sale of the interest sought to be disclaimed occurs. 
C. A disclaimer, in whole or part, of the future exercise of a power held in a fiduciary capacity 
is not barred by its previous exercise. 
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D. A disclaimer, in whole or part, of the future exercise of a power not held in a fiduciary capac- 
ity is not barred by its previous exercise unless the power is exercisable in favor of the disclaimant. 
E. A disclaimer is barred or limited if so provided by law other than the Uniform Disclaimer of 


Property Interests Act. 


F. A disclaimer of a power over property that is barred “ this section is inSenseeval A ai 
claimer of an interest in property that is barred by this section takes effect as a transfer of the in- 
terest disclaimed to the persons who would have taken the interest under the Uniform Disclaimer 
of Property Interests Act had the disclaimer not been barred. | 


History: Laws 2001, ch. 290, § 13; 1978 Comp., § 46- 
10-13 recompiled as 'g 45-2-1118 by Laws 2011, ch. 
124, § 101. 

Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-13 NMSA 1978 as 45-2-1113 NMSA 
1978, effective January 1, 2012. 

COMMENT 

The 1978 Act required that an effective disclaimer be 
made within nine months of the event giving rise to the 


right to disclaim (e.g., nine months from the death of the: 


decedent or donee of a power or the vesting of a future 
interest), The nine month period corresponded in some 
situations with the Internal Revenue Code provisions gov- 
erning qualified tax disclaimers. Under the common law 
an effective disclaimer had to be made only within a "rea- 
sonable" time. 

This Act specifically rejects a time requirement for 
making a disclaimer. Recognizing that disclaimers are 
used for purposes other than tax planning, a disclaimer 
can be made effectively under the Act so long as the dis- 
claimant is not barred from disclaiming the property or 
interest or has not waived the right to disclaim. Persons 
seeking to make tax qualified disclaimers will continue to 
have to conform to the requirements of the Internal Rev- 
enue Code. 

The events resulting in a bar to the right to disclaim set 
forth in this section are similar to those found in the 1978 
Acts and former Section 2-801. Subsection (a) provides 
that a written waiver of the right to disclaim is effective to 
bar a disclaimer. Such a waiver might be sought, for exam- 
ple, by a creditor who wishes to make sure that property 
acquired in the future will be available to satisfy the debt. 

Whether particular actions by the disclaimant amount 
to accepting the interest sought to be disclaimed within 
the meaning of subsection (b)(1) will necessarily be de- 
termined by the courts based upon the particular facts. 
(See Leipham v. Adams, 77 Wash. App. 827, 894 P.2d 576 
(1995); Matter of Will of Hall, 318 S.C. 188, 456 S.E.2d 439 
(Ct. App. 1995); Jordan v. Trower, 208 Ga. App. 552, 431 
S.E.2d 160 (1993); Matter of Gates, 189 A.D,2d 427, 595 
N.Y.S.2d 194 (3d Dept. 1993); "What Constitutes or Estab- 
lishes Beneficiary's Acceptance or Renunciation of Devise 
or Bequest," 93 ALR2d 8). 

The addition in this Act of the word "voluntary" to the 
list of actions barring a disclaimer which also appears in 
the earlier Acts reflects the numerous cases holding that 
only actions by the disclaimant taken after the right to 
disclaim has arisen will act as a bar. (See Troy v. Hart, 116 
Md. App. 468, 697 A.2d 113 (1997), Estate of Opatz, 554 
N.W.2d 8138 (N.D. 1996), Frances Slocum Bank v. Martin, 
666 N.E.2d 411 (Ind. App. 1996), Brown v. Momar, Inc., 
201 Ga. App. 542, 411 S.E.2d 718 (1991), Tompkins State 
Bank v, Niles, 127 I1.2d 209, 130 Il. Dec. 207, 587 N.E.2d 
274 (1989).) An existing lien, therefore, will not prevent a 
disclaimer, although the disclaimant's actions before the 
right to disclaim arises may work an estoppel. See Hale 
v. Bardouh, 975 S.W.2d 419 (Tex. Ct. App, 1998). With re- 
gard to joint property, the event giving rise to the right 
to disclaim is the death of a joint holder, not the creation 
of the joint interest and any benefit received during the 
deceased joint tenant's life is ignored. 
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The reference to judicial sale in subsection (b) (3) con- 
tinues a provision from the earlier Acts and ensures that 
title gained from a judicial sale by a personal representa- 
tive will not be clouded by a possible disclaimer. 

Subsection (c) rephrases the rules of Section 2-1111 [45- 
2-1111 NMSA 1978] governing the effect of disclaimers of 
powers. 

Subsection (d) is applicable to powers which can be dis- 
claimed under Section 2-1109 [45-2-1109 NMSA 1978]. 
It bars the disclaimer of a general power of appointment 
once it has been exercised. A general power of appoint- 
ment allows the holder to take the property subject to the 
power for him or herself, whether outright or by using it to 
pay his or her creditors (for estate and gift tax purposes, 
a general power is one that allows the holder to appoint 
to himself, his estate, his creditors, or the creditors of his 
estate), The power is presently exercisable if the holder 
need not wait to some time or for some event to occur be- 
fore exercising the power. If the holder has exercised such 
a power, it can no longer be disclaimed. 

Subsection (e), unlike the 1978 Act, specifies that 

"other law" may bar the right to disclaim. Some States, 
including Minnesota (M.S.A. § 525.532 (c) (6)), Massa- 
chusetts (Mass. Gen. Law c. 191A, §8), and Florida (Fla. 
Stat. §732.801(6)), bar a disclaimer by an insolvent dis- 
claimant. In others a disclaimer by an insolvent debtor is 
treated as a fraudulent "transfer". See Stein v. Brown, 18 
Ohio St. 3d 305 (1985); Pennington v. Bigham, 512 So.2d 
1344 (Ala, 1987). A number of States refuse to recognize a 
disclaimer used to qualify the disclaimant for Medicaid or 
other public assistance. These decisions often rely on the 
definition of "transfer" in the federal Medical Assistance 
Handbook which includes a "waiver" of the right to receive 
an inheritance (see 42 U.S.C.A. §1396p(e) (1)). See Hinsch- 
berger v. Griggs County Social Services, 499 N.W.2d 876 
(N.D. 1993); Department of Income Maintenance v. Watts, 
211 Conn, 323 (1989), Matter of Keuning, 190 A.D.2d 1033, 
593 N.Y.S.2d 653 (4th Dept. 1993), and Matter of Molloy, 
214 A.D.2d 171, 631 N.Y.S.2d 910 (2nd Dept. 1995), Troy 
v. Hart, 116 Md. App. 468, 697 A.2d 118 (1997), Tannler v. 
Wisconsin Dept. of Health & Social Services, 211 Wis. 2d 
179, 564 N.W.2d 735 (1997); but see, Estate of Kirk, 591 
N.W.2d 630 (Iowa, 1999) (valid disclaimer by executor of 
surviving spouse who was Medicaid beneficiary prevents 
recovery by Medicaid authorities). It is also likely that 
state policies will begin to address the question of dis- 
claimers of real property on which an environmental haz- 
ard is located in order to avoid saddling the State, as title 
holder of last resort, with the resulting liability, although 
the need for fiduciaries to disclaim property subject to en- 
vironmental liability has probably been diminished by the 
1996 amendments to. CERCLA by the Asset Conservation 
Act of 1996 (PL 104-208). These larger policy issues are 
not addressed in this Act and must, therefore, continue to 
be addressed by the various States: On the federal level, 
the United States Supreme Court has held that valid dis- 
claimer does not defeat a federal tax lien levied under IRC 
86321, Dyre, Jr. v. United States, 528 US. 49, 120 S. Ct. 
474 (1999). 

Subsection (f) Re A arule stating what happens if an 
attempt is made to disclaim a power or property interest 
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whose disclaimer is barred by this section. A disclaimer of removes the ambiguity that would otherwise be caused 
a power is ineffective, but the attempted disclaimer of the by an ineffective refusal to accept property. Whoever has 
property interest, although invalid as a disclaimer, will control of the property will know to whom to deliver it and 
operate as a transfer of the disclaimed property interest the person attempting the disclaimer will bear any trans- 
to the person or persons who would have taken the in- fer tax consequences. 


terest had the disclaimer not been barred. This provision 


45-2-1114. Tax qualified disclaimer. 


Notwithstanding any other provision of the Uniform Disclaimer of Property Interests Act, if as 
a result of a disclaimer or transfer, the disclaimed or transferred interest is treated pursuant to 
the provisions of Title 26 of the United States Code, as now or hereafter amended, or any successor 
statute thereto, and the regulations promulgated thereunder, as never having been transferred 
to the disclaimant, then the disclaimer or transfer is effective as a disclaimer under the Uniform 
Disclaimer of Property Interests Act. 


History: Laws 2001, ch, 290, § 14; 1978 Comp., § 46- COMMENT 


10-14 recompiled as § 45-2-1114 by Laws 2011, ch. This section coordinates the Act with the requirements 

124, § 101. of a qualified disclaimer for transfer tax purposes under 

Recompilations. — Laws 2011, ch. 124, § 101 recom- IRC §2518. Any disclaimer which is qualified for estate 

piled former 46-10-14 NMSA 1978 as 45-2-1114 NMSA and gift tax purposes is a valid disclaimer under this Act 

1978, effective January 1, 2012. even if its does not otherwise meet the Act's more specific 
requirements. 


45-2-1115. Recording of disclaimer. 


If an instrument transferring an interest in or power over property subject to a disclaimer is 
required or permitted by law to be filed, recorded or registered, the disclaimer may be so filed, re- 
corded or registered. Except as otherwise provided in Paragraph (2) of Subsection G of Section 45- 
2-1112 NMSA 1978, failure to file, record or register the disclaimer does not affect its validity as 
between the disclaimant and persons to whom the property interest or power passes by reason of 
the disclaimer. 


History: Laws 2001, ch. 290, § 15; 1978 Comp., § 46- subject of a recording system. This section expands on the 
10-15 recompiled and amended as § 45-2-1115 NMSA corresponding provision of previous Uniform Acts which 
1978 by Laws 2011, ch. 124, §.93. only referred to permissive recording of a disclaimer of an 

Recompilations, — Laws 2011, ch. 124, § 93 recom- interest in real property. While local practice may vary, 
piled and amended former 46-10-15 NMSA 1978 as 45-2- disclaimants should realize that in order to establish the 
1115 NMSA 1978, effective January 1, 2012. chain of title to real property, and to ward off creditors 

The 2011 amendment, effective January 1, 2012, and bona fide purchasers, the disclaimer may have to 
made the failure to file, record or register a disclaimer be recorded. This section does not change the law of the 
subject to Paragraph (2) of mubsecuion G of Section 45-1- state governing notice. The reference to Section 2-1112(g) 
1112 NMSA 1978. (2) concerns the disclaimer of an interest in real property 

COMMENT . created by a "beneficiary designation" as that term is de- 

This section permits the recordation of a PRIS aE of fined in §2-1112(a). Such a disclaimer must be recorded. 
an interest in property ownership of or title to which is the (Amended in 2010.) 


45-2-1116. Application to existing relationships. 


_ Except as otherwise provided in Section 13 [45-2-1113 NMSA 1978] of the Uniform Disclaimer 
of Property Interests Act, an interest in or power over property existing on the effective date of 
that act as to which the time for delivering or filing a disclaimer under law superseded by that act 
has not expired may be disclaimed after the effective date of that act. 


History: Laws 2001, ch. 290, § 16; 1978 Comp., § 46- COMMENT 
10-16 recompiled as ’g 45-2- 1116 by Laws 2011, ch. This section deals with the application of the Act to ex- 
124, § 101. ' isting interests and powers. It insures that disclaimers 
Recompilations. — Laws 2011, ch, 124, § 101 recom- barred by the running of a time period under prior law 
piled former 46-10-16 NMSA 1978 as 45-2-1116 NMSA will not be revived by the Act. For example, assume prior 
1978, effective January 1, 2012. law, like the prior Acts and former Section 2-801, allows 


the disclaimer of present interests within nine months of 
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their creation and the disclaimer of future interests nine 
months after they are indefeasibly vested, Under T's will, 
X receives an outright devise of a sum .of money and also 
has a contingent remainder in a trust created under the 
will. The Act is effective in the jurisdiction governing the 
administration of T's estate ten months after T's death. 


UNIFORM PROBATE CODE 


45-2A-2 


X cannot disclaim ‘the general devise, irrespective of the 
application of Section 2-1113 [45-2-1113 NMSA 1978], be- 
cause the nine months allowed under prior law have run. 
The contingent remainder, however, may be disclaimed so 
long as it is not barred under Section 2-1113 without re- 
gard to the nine month period of prior law. 


ARTICLE 2A 
Uniform Statutory Will Act 


Sec: Sec. 

45-2A-1, Short title. 45-2A-10. Effect of disability at distribution. 

45-2A-2. Definitions. ) 45-2A-11, Powers of appointment. 

45-2A-3, Making statutory will. 45-2A-12. Survival. 

45-2A-4, Incorporation by reference. 45-2A-13. Appointment of personal: representative and 
45-2A-5, Shares under statutory will. trustee. 

45-2A-6. Share of spouse. 45-2A-14, Powers. , 

45-2A-7. Trust for spouse and issue, 45-2A-15. Bond or surety. 

45-2A-8. Shares of heirs when no surviving spouse. 45-2A-16. Uniformity of application and construction. 
45-2A-9. Trust if child under specified age. 45-2A-17. Form of statutory will. : 


45-2A-1. Short title. 


This act [45-2A-1 through 45-2A-17 NMSA 1978] a be cited as the wea Cal Wall 
Act". 


History: Laws 1991, ch. 178, § 1. © 


45-2A-2. Definitions. 


As used in the Uniform Statutory Will Act: 

A. "child" means, except as modified by this subsection, a child of a natural parent whose r re- 
lationship is involved; an adopted individual is the child of the adopting parents and not of the 
natural parents, but an individual adopted by the spouse of a natural parent is also the.child of 
either natural parent; an individual born out of wedlock is not the child of the father unless the in- 
dividual is openly and notoriously so treated by the father; the term does not include an individual 
who i isa stepchild, a foster child,.a grandchild or a more remote descendant; 

B. "issue! of an individual means all lineal descendants of all generations, with the status of a 
child at each generation being determined by the definition of child in Subsection A of this section; 

C. "personal representative" includes executor, administrator, successor personal representa- 
tive, special administrator and a person who performs substantially the same functions relating to 
the estate of a decedent under the law governing their status; 

D. "property" means an interest, present or future, legal or equitable, vested or contingent, in 
real or personal property; 

E. "representation" means the estate is divided into as many equal shares as there are surviv- 
ing issue in the nearest degree of kinship and deceased individuals in the same degree who left is- 
sue surviving the decedent, each surviving issue in the nearest degree receiving one share and the 
share of each deceased individual i in the same degree being divided among i issue of that individual 
in the same manner; 

F. "statutory-will estate" means the entire testamentary estate, except as otherwise provided 
in the will, 

G.. "surviving spouse" means the individual to whom the testator was married at the time of 
death except a spouse from whom the testator was then separated under a decree of separation, 
whether or not final, or written separation agreement signed by both parties; an individual sepa- 
rated from the testator whose marriage to the testator continues in effect under the law of this 
state solely because a judgment of divorce or annulment of the marriage is not recognized as valid 
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in this state is not the testator's surviving spouse; an individual whose marriage to the testator at 
the time of death is not recognized in this state solely because a judgment of divorce or annulment 
of a previous marriage of either or both of them is not recognized as valid in this state is the testa- 
tor's surviving spouse; 

H. "testamentary estate" includes every interest in property subject to disposition or appointed 
by a will of the decedent; 

I. \"testator's residence" means one or more properties normally used at the time of the testa- 
tor's death by the testator or the surviving spouse as a residence for any part of the year; if the 
property used asa residence is a unit in a cooperative or other entity, it includes all rights and 
interests relating to that unit; if the property is used in part for a commercial, agricultural or other 
business purpose, the testator's residence is an area not exceeding three acres, which includes the 
structure used in whole or in part as a residence and structures normally used by the testator in 
connection with the dwelling and excludes structures and areas outside the dwelling used primar- 
ily for a commercial, agricultural or other business purpose; and 

J. "trustee" includes an original, additional or successor trustee, whether or not appointed or 
confirmed by the court. 


History: Laws 1991, ch. 173, § 2. 


45-2A-3. Making statutory will. 


An individual having capacity to make a will under the laws of this state may make a statutory 
will under the Uniform Statutory Will Act. The will must be executed in a manner recognized as 
valid under the laws of this state. 


History: Laws 1991, ch. 173,.§ 3. Cross references. — For execution of wills, see 45-2- 
502 NMSA 1978, 


45-2A-4, Incorporation by reference. — 


A. A will may incorporate by reference the provisions of the Uniform Statutory Will Act in 
whole or in part and with any modifications and additions the will provides. To ah extent an ex- 
press provision of a will conflicts with that act, the will governs. 

B. A provision that all or part of the testator's testamentary estate is to be dispéada of in ac- 
cordance with the Uniform Statutory Will Act incorporates by reference pag of that act in 
effect on the date the will is executed. 

C. An incorporation by reference of PEOvisiOns of the Uniform Statutory i bo Act may bein the 
following or a substantially similar form: 

"Except as otherwise provided in this will, I direct that my testamentary aptits be Biguodad of in 
accordance with the New Mexico's Uniform Statutory Will Act." 


History: Laws 1991, ch. 178, § 4. : 


45-2A-5. Shares under statutory will. 


The statutory-will estate passes as provided in Sections 6 aT gE 10 [45-2A-6 through 45-2A- 
10 NMSA 1978] of the Uniform Statutory Will Act. , 


History: Laws 1991, ch. 173, § 5. 


45-2A-6. Share of spouse. 


A. The share of the surviving spouse is: 
(1) if there is no surviving issue, the entire statutory-will estate; or 
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(2). if there is a surviving issue: 

(a) subject to any lien or encumbrance, the testator's esiclence and tangible mene 
property, except personal property held primarily for investment or for a commercial, agricultural 
or other business purpose; 

(b) the greater of one hundred fifty thousand dollars ($150,000) or one-half of the bal- 
ance of the statutory-will estate; and 

(c) subject to Subsection B of this section, an interest in the remaining portion of 
the statutory-will estate, including any property that would pass under Subparagraph (a) of this 
paragraph but disclaimed by the surviving spouse, in a trust. upon the terms set forthe! in Seatiqnid 7 
[45-2A-7 NMSA 1978] of the Uniform Statutory Will Act. 

B.. If the personal representative, other than the surviving spouse, determines that its teas 
under Section 7 of the Uniform Statutory Will Act would be uneconomical, the entire She cabteiind 
will estate passes to the surviving spouse. 


History: Laws 1991, ch. 173, § 6. 


45-2A-7. Trust for spouse and issue. 


A. Property held in trust under Subparagraph (c) of Paragraph (2) of Subsection A of gechas 6 
[45-2A-6 NMSA 1978] is held upon the terms of Subsections B through D of this section. » 

B. During the life of the surviving spouse, the entire net income must be paid to or for “ie 
benefit of the surviving spouse in, quarterly or more frequent installments; net income accrued 
or undistributed on the death of the surviving spouse must be paid to the estate of the spouse; if 
unproductive property is held in the trust, the surviving spouse at, any time by written instrument 
delivered to the trustee may compel conversion of the unproductive property to productive property. 

C. During the life of the surviving spouse, the trustee at any time may pay to or for the benefit of 
the surviving spouse and issue of the testator amounts of the principal the trustee deems advisable, 
giving reasonable consideration to other resources available to the distributee, for the individual's 
needs for health, education, support or maintenance; for the purpose of making those discretionary 
payments, the principal must be administered as two separate shares, which at the inception of 
the trust must be equal; one share is the.surviving spouse's share of the principal; during the life 
of the surviving spouse, payments may not be made from the surviving spouse's share to anyone 
other than the surviving spouse; primary consideration must be given 'to the needs of the surviving 
spouse and the children of the testator who are under the age of twenty-three years or under dis- 
ability. The trustee:may:rely in good faith ona written statement furnished by a beneficiary, The 
discretion to pay principal to or for the benefit of any individual includes the discretion after that 
individual's death to pay expenses incurred before.the individual's death and to: pay funeral and 
burial expenses. If the trustee, other than the surviving spouse, determines that continuation of the 
trust is uneconomical, the trustee may terminate the trust by distribution of principal to the sur- 
viving spouse. Principal that in the exercise of the trustee's discretion is paid to or for the benefit of 
any issue may be charged against any share of income or principal thereafter existing for that issue 
or for any ancestor or descendant of that issue if the trustee upon equitable considerations so deter- 
mines. If the surviving spouse or any issue is serving as trustee, the trustee's discretion pursuant to 
this subsection is not exercisable in favor of that trustee except as necessary for the trustee's needs 
for health, education, support or maintenance, nor is the trustee's discretion exercisable in favor of 
the trustee's estate, the trustee's creditors or creditors of the trustee's estate.. 

D, On the death of the surviving spouse, the principal, unless retained in trust under Section 9 
or 10 [45-2A-9 or 45-2A-10 NMSA 1978] of the Uniform Statutory Will Act, must be paid, subject 
to any charges made by the trustee under Subsection C of this section, to the children of the testa- 
tor in equal shares if all of the children are then living, otherwise to the then living issue of the 
testator by representation or, if no issue of the testator is then living, to the individuals who would 
be entitled to receive the estate as if the property were located in this state and the testator-had 
then died intestate domiciled in this state in proportions determined under the law then existing. 


History: Laws 1991, ch. 173, § 7. 
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45-2A-8. Shares of heirs when no surviving spouse. 


A. Ifthere is no surviving spouse, the statutory-will estate passes, subject to Sections 9 and 10 
[45-2A-9 and 45-2A-10 NMSA 1978], as follows: 

(1). if there is surviving issue, in-equal shares to the si deat of the testator if all of them 
survive, otherwise to the surviving issue of the testator by representation; or 

(2) if there is no surviving issue, to the individuals entitled to receive the estate as if the 
property were located in this state and the testator had died intestate domiciled in this state in 
the proportions so determined. 

B. Unless the personal representative detarmines that a a ae be uneconomical, prop- 
erty to which Section 9 or 10 applies must be distributed to the trustee. If the personal represen- 
tative determines that a trust would be uneconomical, the property passes under Subsection A of 
this section free of trust. The discretion provided in this subsection to the personal representative 
is not exercisable by any of the testator's issue serving as personal representative: 


History: Laws 1991, ch. 173, § 8. 


45-2A-9. Trust if child under specified age. | 


A. If property is distributable under Section 8 [45-2A-8 NMSA 1978] or Subsection D of Sec- 
tion 7 [45-2A-7 NMSA 1978] of the Uniform Statutory Will Act to a child of the testator who is un- 
der the age specified in the will or, if the will does not specify an age, under the age of twenty-three 
years, all shares distributable to issue of the testator must be held in a trust under this section. In 
exercising powers under Subsections B and C of this section, primary consideration must be given 
to the needs of children of the testator who are under the age of twenty-three years or under dis- 
ability. 

B. Until no living child of the eestor | is under the age determined under Subsection A of this 
section, the trustee shall pay the income and principal of the trust to or for the benefit or account 
of one or more of the issue of the testator in amounts the trustee deems advisable for their needs 
for health, education, support or maintenance. Income not so paid may be added to principal. 

C. The trustee at any time in its discretion may distribute to a beneficiary the share, in whole 
or in part, of the trust to which the distributee would be entitled if the trust then terminated. If 
the whole of a share has been distributed under this subsection, the trustee thereafter must not 
make any further distribution of income or principal to that distributee or issue of that distributee. 

D. The trust terminates when no living child of the testator is under the age determined under 
Subsection A of this section or the trustee determines that continuation of the trust is uneconomi- 
cal. 

E. Subject to section 10 [45-2A-10 NMSA 1978] of the Uniform Statutory Will Act and Subsec- 
tion C of this section, the property in the trust must be distributed upon termination. to the issue 
of the testator in proportion to the shares determined at the death of the surviving spouse under 
Subsection D of Section 7 of the Uniform Statutory Will Act, or at the death of the testator under 
Section 8 of that act if there is no surviving spouse. In determining the amount to be distributed 
to any distributee, the trustee shall charge the share of that distributee with any partial distribu- 
tion made under Subsection C of this section and may charge, in its discretion, the share of that 
distributee with distributions under Subsection B of this séction to or for the benefit or account 
of the distributee, or issue or ancestor of the distributee. If any issue whose share is held in trust 
under this section dies before the complete distribution of the share, the property to which the is- 
sue would have been entitled if living must be distributed to the assignees, or, if none, to the estate 
of the deceased issue. _ | 

-F. Ifanissue is serving as trustee, the discretion of the trustee under this section is not exercis- 
able, except as necessary for that individual's needs for health, education, support or maintenance, 
in favor of that individual, that individual's estate, that individual's creditors or the creditors of 
that individual's estate. 


History: Laws 1991, ch. 173, § 9. 
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45-2A-10. Effect of disability at distribution. 


A. If property becomes distributable by a personal representative or trustee to an individual 
under the age specified in the will or, if the will does not specify an age, under the age of twenty- 
three years, or to an individual who the personal representative or trustee determines cannot 
effectively manage or apply the property by reason of mental illness, mental deficiency, physical 
illness or disability, chronic use of drugs, chronic intoxication or other cause: 

(1) the personal representative or trustee, as to principal or income, may distribute pant or 
all of the property to the distributee directly, by deposit or investment in the distributee's name or 
for the distributee's account, or to a guardian or conservator for the distributee; 

(2) the personal representative may distribute to the trustee in trust under Pikaetbecenls (3); 
or ida 3 
(8) the trustee may retain all or any of the property in trust for the distributee and there- 
after at any time the trustee may distribute or apply part or all of the principal or income to or for 
the benefit or account of the distributee. 

B. Unless terminated earlier, a trust under Paragraph (3) of Subsection A of this section termi- 
nates upon the attainment of the required age, removal of the disability or death of the distributee. 
Upon termination, the trustee shall distribute the remaining trust property to the distributee or 
personal representative of the distributee's estate. 

C. This section does not apply to distributions to a surviving spouse of the testator. 


History: Laws 1991, ch. 1738, § 10. 


45-2A-11. Powers of appointment. 


A. Awill incorporating by reference the terms of the Uniform Statutory Will Act does not exer- 
cise a power of appointment unless: 
(1) the will complies with any conditions imposed on the exercise of the power; 
(2) the appointment is within the scope of the power; and 
(3) the will expressly refers to the power or expresses an intent to exercise any power of 
appointment held by the testator. 
B. Ifa power of appointment is exercised as provided in Subsection A of this section, the ap- 
pointed property passes as part of the statutory-will estate unless the will provides otherwise. 


History: Laws 1991, ch. 173, § 11. 


45-2A-12. Survival. 


An individual who does not survive the testator by thirty days or more is treated as if the indi- 
vidual predeceased the testator. 


History: Laws 1991, ch. 178, § 12. 


45-2A-13. Appointment of personal representative and trustee. 


A. The person named in the will as personal representative or trustee is entitled to serve, if 
qualified, as personal representative or trustee. 

B, Ifa qualified person is not named in the will as personal representative, or the named 
person is incapacitated, unwilling to serve or dead, and a qualified alternate is not named in the 
will, priority for appointment as personal representative is determined by the law of the state of 
decedent's domicile at death. . 

C. Ifa qualified person is not named in the will as trustee, or the named person is incapaci- 
tated, unwilling to serve or dead, and a qualified alternate is not named in the will, the personal 
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representative may appoint, without court approval, a qualified person, including a person serving 
as personal representative, to serve as trustee. 

D. If a personal representative or trustee resigns, is removed, becomes incapacitated or dies, 
the surviving spouse, or if there is no surviving spouse or the surviving spouse is unable or un- 
willing to act, a majority of the adult children of the testator may appoint a qualified successor 
personal representative or trustee. 

EK. In all other cases, personal representatives and trustees must be appointed by the court. 


History: Laws 1991, ch. 178, § 13. 


45-2A-14. Powers. 


A. Subject to Subsection C of this section and except as expressly provided by will, a trustee, in 
addition to any other powers conferred by law, without prior approval of any court may: 

(1) retain property in the form in which it is received, including assets in which the trustee 
is personally interested; 

(2) make ordinary or extraordinary repairs, store, insure or otherwise care for any tan- 
gible personal property and pay shipping or other expense relating to the property as the trustee 
considers advisable; 

(8)' abandon property the trustee determines to be worthless; 

(4) invest principal and income in any property the trustee determines and, without lim- 
iting the generality of the foregoing, invest in shares of an investment company or in shares or 
undivided portions of any common trust fund established by the trustee; 

(5) sell, exchange or otherwise dispose of property at public or private sale on terms the 
trustee determines, no purchaser being bound to see to the application of any proceeds; 

(6) lease property on terms the trustee determines even if the term extends beyond the 
time the property becomes distributable; 

(7) allocate items of income or expense to income or principal, as provided by law; 

(8) keep registered securities in the name of a nominee; 

(9) pay, compromise or contest claims or controversies, including claims for estate or in- 
heritance taxes, in any manner the trustee determines; 

(10) participate in any manner the trustee determines in any reorganization, merger or 
consolidation of any entity whose securities constitute part of the property held; 

(11) deposit securities with a voting trustee or committee of security holders even if under 
the terms of deposit the securities may remain deposited beyond the time they become distribut- 
able; 

(12) vote any security in person or by special, limited or general proxy, with or without 
power of substitution, and otherwise exercise all the rights that may be exercised by any security 
holder in an individual capacity; 

(18) borrow any amount the trustee considers advisable to obtain cash for any purpose 
of the trust, and in connection therewith, mortgage or otherwise encumber any property on any 
conditions the trustee determines even if the term of the loan may extend beyond the term of the 
trust; 

(14) allot in or towards satisfaction of any payment, distribution or division, in any man- 
ner the trustee determines, any property held at the then current fair market value; 

(15) hold trusts and shares undivided or at any time hold them or any of them set apart 
one from another; 

(16) enter into a lease or arrangement for exploration and removal of minerals or other 
natural resources or enter into a pooling or unitization agreement; 

_ (17) sell or exercise stock subscription or conversion rights; 

(18) employ persons, including attorneys, auditors, investment advisers or agents, even if 
associated with the trustee, to advise or assist the trustee in the performance of duties, act without 
independent investigation upon their recommendations and, instead of acting personally, employ 
agents to perform any act of administration, whether or not discretionary; 
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| (19) continue any unincorporated business or venture in which the decedent was engaged 
at the time of death; 
(20). incorporate any business or venture in rtsieh the decedent was engaged at the time 
of death; 
(21). distribute property distributable to the estate of an individual rave tech to the devisees 
or heirs of the individual; and 
(22) perform any other act necessary or appropriate to paiaeiateis the preret 

B. Except as expressly provided in the will, the personal representative, in the administra- 
tion of the estate, has all of the powers of a personal representative under the [Uniform] Probate 
Code and all of the powers of a trustee conferred under Subsection A of this section. In addition, 
the personal representative has the power to satisfy written charitable pledges of the decedent, 
irrespective of whether the pledges constitute binding obligations of the decedent or were properly 
presented as claims, if in the judgment of the personal representative the decedent would have 
wanted the pledges satisfied under the circumstances, 

C, Except as expressly provided in the will,,the personal representative or trustee shall ob: 
serve the standards in dealing with the estate which would be observed by a prudent person 
dealing with the property of another, If the personal representative or trustee has special skills 
or is named personal representative or trustee on the basis or representation of special skills or 
expertise, the person is under a duty to use those skills. Except to the extent qualified property is 
not available, only property that qualifies for the estate tax marital deduction under the Internal 
Revenue Code, as amended, may be allocated to the surviving spouse under Section 6 [45-2A-6 
NMSA 1978] of the Uniform Statutory Will Act or to the surviving spouse's share of esinainesé ina 
trust established under Section 7 [45-2A-7.NMSA 1978] of that act.. 


History: Laws 1991, ch. 178, § 14, Cross references. — For the Internal Revenue Code, 
Bracketed material. — The bracketed material ‘was see 26 U.S.C, § 1 et seq. 
inserted by the compiler and is not part of the law. ' 


45-2A-15. Bond or surety. 


A personal representative or trustee under the Uniform Statutory Will Act shall serve without 
giving bond or surety unless the testator by will, or the court oe the application of any person 
interested in the estate, provides otherwise. 


shart Laws 1991, ch. 173, $15. 


45-2A-16. Uniformity « of application and construction. 


The Uniform Statutory Will Act shall be applied and construed to effectuate its sianlsiid purpose 
to make uniform the law with respect to the subject of that act olan aveltes enacting it. 


History: Laws 1991, ch. 173, § 16, 


45-2A-17, Form of statutory will. 


1 , of the City of , County of ___ , and State of _, declare this to be 
my Last Will and hereby revoke all aft my prior wills and ‘poaidil: . 

1. I direct that my testamentary estate be disposed of in accordance with the Uniform Statu- 
tory Will Act, as in effect on the date of execution of this will. 

2. Iappoint as personal representative of my estate under this will. If a trust becomes 
applicable under the provision of the Act, I appoint ~ as trustee hereunder. If either of 
them does not serve, or at any time ceases to serve, in either capacity, T appoint _ __ to serve 
in the vacant capacity or capacities. I appoint as guardian and conservator of my minor 
children. I, , the testator, sign my name to this instrument this day of 

,19___, and being first duly sworn, do hereby declare to the undersigned authority that 
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I sign and execute this instrument as my Last Will and that I (sign it willingly) (willingly direct 
another to sign for me) (cross out the one of these two alternatives that is inapplicable), that I 
execute one of these two alternatives that is inapplicable [sic], that I execute it as my free and vol- 
untary act for the purpose therein expressed, and that I am 18 years of age or older, of sound mind, 
and under no constraint or undue influence. 

Testator 


We, and the witnesses, sign our names to this instrument, being first duly 
sworn, and do hereby declare to the undersigned authority that the testator signs and executes 
this instrument as (his) (her) Last Will and that (he) (she) (signs it willingly) (willingly directs 
another to sign) (her) (him) (cross out the inapplicable word or phrase in each of these instances), 
and that each of us, in the presence and hearing of the testator, hereby signs this will as witness to 
the testator's signing, and that to the best of our knowledge the testator is 18 years of age or older, 
of sound mind, and under no constraint or undue influence. 


Witness 
Witness 
State of 
County of 
Subscribed, sworn to and acknowledged before me by , the testator, and subscribed and 
sworn to before me by _ and , witnesses, this day of , 19 ‘ 
(Seal) 
(Signed) 
(official capacity of officer) 
History: Laws 1991, ch. 173, § 17. Bracketed material. — The bracketed material was 
not inserted by the compiler and it is not part of the law. 
ARTICLE 3 
Probate of Wills and Administration 
Sec. Sec. 
. Part 1.GENERAL PROVISIONS 45-3-204. Demand for notice of order or filing concerning 


: on ; decedent's estate. 
45-3-101. Devolution of estate at death; administration 
on deaths of husband and wife. Part 3. INFORMAL PROBATE AND 


45-3-102. Necessity of order of probate for will. APPOINTMENT PROCEEDINGS 


45-3-103. Necessity of appointment for administration, 


45-3-301. Inf 1 probate or appointment proceedings; 
45-3-104. Claims against decedent; necessity of admin- pease PP : a 


application; contents. 


astra ion: 45-3-302. Informal probate; duty of court; effect of infor- 
45-3-105. Proceedings affecting devolution and adminis- avin ota scabies | CE iar ey 
_ tration. 45-3-303. Informal probate; proof and findings required. 
peepee Lik aacan 45-3.304, Reserved. : : 
45-3-106. Proceedings before district court; service; juris- 45-3-305, Informal probate; court not satisfied. 
diction over irate ; ’ 45-3-306. Informal probate; notice requirements. 
45-3-107, Scope of proceedings; proceedings indepen- 45-3-307. Informal appointment proceedings; delay in 
dent, exception, : : order; duty of court; effect of appointment. 
45-8-108, Probate, testacy and appointment proceedings; 45-3-308. Informal appointment proceedings; proof and 
ultimate time limit. ; findings required. 
45-3-109. Statutes of limitation on decedent's claim for 45-3-309. Informal appointment proceedings; court not 
Sa | | satisfied. 
Part 2. VENUE FOR PROBATE AND 45-3-310. Informal appointment proceedings; notice re- 
ADMINISTRATION; PRIORITY quirements. ‘ 
TO ADMINISTER; DEMAND FOR 45-3-811. Informal appointment unavailable in certain 
ae NOTICE cases, 
45-3-201. Venue for first and subsequent estate proceed- Part 4. FORMAL TESTACY AND APPOINTMENT 
ings; location of property. ; PROCEEDINGS 


45-3-202. Appointment or testacy proceedings; conflict- 45-3-401. Formal testacy proceedings; nature; when com- 
ing claim of domicile in another state. mented 


45-3-203. Priority among persons seeking appointment 45-3-402.. Formal testacy or appointment proceedings; 
as personal representative. pebitioinenhtentin 
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Sec. 
45-3-403, Formal testacy proceeding: notice of errgiory on 
petition. 


45-3-404, Formal testacy proceedings; written objections’. 


». to probate. 
45-3-405. Formal testacy proceedings; uncontested cases; 
hearings and proof. 
45-3-406. Formal testacy proceedings; contested cases; 
testimony of attesting witnesses. 


Sec. 
45-3-707, 
45-3-708. 


_ .45-8-709: 


45-3-407. Formal testacy proceedings; burdens in con- r 


tested cases. 

45-3-408. Formal testacy proceedings; will construction; 
effect of final order in another jurisdiction, 

45-3-409. Formal testacy proceedings; order; foreign will. 

45-3-410. Formal testacy proceedings; probate of more 
than one.instrument. 

45-3-411, Formal testacy proceedings; partial intestacy, 

45-3-412. Formal testacy proceedings; effect of order; va- 
cation, 

45-3-413, Formal testacy proceedings; vacation of order 
for other cause. 

45-3-414. Formal proceedings concerning pppontment of 
personal representative. 


Part 5. SUPERVISED ADMINISTRATION 


45-3-501, Supervised administration; nature of proceeding. 

45-3-502. Supervised administration; petition; order. 

45-3-503. Supervised administration; effect on other pro- 
ceedings. 

45-3-504. Supervised administration; powers of personal 
representative. 

45-3-505. Supervised administration; interim orders; 
distribution and closing orders, 


Part 6. PERSONAL REPRESENTATIVE; 
APPOINTMENT, CONTROL AND 
TERMINATION OF AUTHORITY 


45-3-601. Qualification. 

45-3-602. Acceptance of appointment; consent to jurladichion, 

45-3-603. Bond requirements. 

45-3-604. Bond amount; security; procedure; ovata 

45-3-605. Demand for bond by interested person. 

45-3-606. Terms and conditions of bonds, 

45-3-607. Order restraining personal representative. 

45-3-608. Termination of appointment; general. 

45-3-609. ‘Termination of appointment; death or disability. 

45-3-610, Termination of appointment; voluntary. 

45-3-611. Termination of appointment by removal; cause; 
procedure, 

45-3-612. Termination of appointment; change of testacy 
status. 

45-3-613. Successor personal representative. 

45-3-614. Special administrator; appointment. 

45-3-615. Special administrator; who may be appointed. 

45-3-616. Special administrator; appointed peer 
powers and duties. 

45-3-617. Special administrator; formal proceadifigh} 
powers and duties. 

45-3-618. Termination of oF AIL special adminis- 
trator. 


Part 7. DUTIES AND POWERS OF PERSONAL 
REPRESENTATIVES 


45-3-701. Time of accrual of duties and powers. 

45-3-702. Priority among different letters. 

45-3-703. General duties; relation and liability to per- 

- , sons interested in estate; standing to sue, 

45-3-704, Personal representative to proceed without 
court order; exception, 

45-3-705. Duty of personal MEET eHeuNtE Lives notice to heirs 
and devisees. 

45-3-706. Duty of personal representative; inventory and 
appraisement. 


45-3-710. 
45-3-711. 
45-3-712, 


45-38-7138. 


_45-8-714, 


45-3-715, 


 45-3-716, 
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45-3-717. 
45-3-718, 
45-3-719, 
45-3-720, 
45-3-721. 


45-3-801. 
45-3-802, 
45-3-803. 
45-3-804, 
45-3-805. 
45-3-806, 
45-3-807, 
45-8-808, 
45-3-809, 
45-3-810, 


45-3-811. 
45-3-812, 
45-3-813. 
45-3-814, 
45-3-815, 


45-3-816. 
| Part 9. 


45-3-901. 
45-3-902. 


45-3-908, 


45-3-904. 
45-3-905. 
45-3-906, 
45-3-907. 
45-3-908. 
45-3-909, 
45-3-910. 
45-3-911, 
45-3-912, 


45-3-918, 
45-8-914, 
45-3-915, 
45-3-916. 
45-3-920. 
45-8-921, 
45-3-922, 


45-3-923. 


Employment of appraisers. 

Duty of personal representative; supplemen- 
tary inventory. 

Duty of personal representative; possession of 
estate, 

Power to avoid transfers. 

Powers of personal representatives; in general. 

Improper exercise of power; breach of fiduciary 
duty. 

Sale, encumbrance or’ transaction involving 
conflict of interest; voidable; exceptions. 

Persons dealing with personal representative; 
protection. 

Transactions authorized for personal represen- 
tatives; exceptions. 

Powers and duties of successor personal rep- 
resentative. 

Co-representatives; when joint action required. 

Powers of surviving personal representative. 

Compensation for personal representatives, 

Expenses in estate litigation. 

Proceedings for review of employment and 
compensation... in 


Part 8. CREDITORS' CLAIMS 


Notice to creditors, 

Statutes of limitations. 

Limitations on presentation of claims. 

Manner of presentation of claims. 

Classification of claims. 

Allowance of claims. 

Payment of claims. 

Individual liability of personal representative. 

Secured claims. 

Claims not due and contingent or unliquidated 
claims. 

Counterclaims. 

Execution and levies prohibited. 

Compromise of claims. 

Encumbered assets. 

Administration in more than one state; duty of 
personal representative. 

Final distribution. to domiciliary representa- 
tive. 


SPECIAL PROVISIONS RELATING TO 
DISTRIBUTION 


Successors’ rights if no administration. 

Distribution; order in which assets appropri- 
ated; abatement. 

Successor's indebtedness offset against inter- 
est; defenses, 

Interest on general pecuniary devise. 

Penalty clause for contest. 

Distribution in kind; valuation; method. 

Distribution in kind; evidence. — 

Distribution; right or title of distributee. 

Improper distribution: liability of distributee. 

Purchases from distributees protected. 

Partition for purpose of distribution. 

Private agreements among successors to dece- 
dent binding on personal representative. 

Distributions to trustee. 

Disposition of unclaimed assets. 

Distribution to person under disability. 

Repealed. 

Short title. 

Definitions. | : 

Apportionment by will or other dispositive in- 
strument. 

Statutory apportionment of estate taxes. 
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45-3-101 PROBATE OF WILLS AND ADMINISTRATION 45-3-101 


Sec. Sec. 
45-3-924. Credits and deferrals. Part 11. COMPROMISE OF CONTROVERSIES 
45-3-925.. Insulated property; advancement. of tax: yo: : 
45-3-926. Apportionment and recapture of special elec- 45-3-1101,, Effect of approval of agreements. involving 
tive benefits. trusts, inalienable interests or interests of 
45-3-927. Securing payment of estate tax from property third persons. | 
_ in possession of fiduciary. 45-3-1102.. Procedure for securing court approval of com- 
45-3-928. Collection of estate tax by fiduciary. DOM AE. 
45-3-929. Right of reimbursement. Part 12, COLLECTION OF PERSONAL PROPERTY 
45-3-930. Action to determine or enforce act. BY AFFIDAVIT AND SUMMARY 
Part 10. CLOSING ESTATES ADMINISTRATION PROCEDURE 
Sane sauee a ; rare E : - FOR SMALL ESTATES 
-3-1001. \Formal proceedings terminating administra- } é 
_ tion; testate or intestate; order of general 45-3-1201. Collection of personal property by affidavit. 
protection. 45-3-1202. Effect of affidavit. 
45-3-1002. Formal proceedings terminating fiitatevad® 45-3-1203, Small estates; summary administrative pro- 
' ministration; order construing will with- cedure. 
out adjudicating testacy. 45-3-1204, Small Bente: closing by sworn statement of 
45-3-1003. Closing estates; by sworn statement : er- personal representative. 
ramet reidash tabi x a? 45-3-1205. Transfer of title to, homestead to surviving 
45-3-1004, Liability of distributees to claimants. spouse by affidavit. 
45-3-1005. Limitations on proceedings against personal 45-3-1206, Effect of affidavit. 
_Tepresentative, © Part 13. PAYMENT OF EARNINGS, ETC, TO 
45-3-1006, Limitations on actions and proceedings SURVIVING SPOUSE 
against distributees: ‘ : 
45-3-1007. Certificate discharging liens securing fidu- 45-3-1301, Collection of employee's final payment with- 
ciary performance. out administration, 
45-3-1008, Subsequent administration. 45-3-1302. Affidavit.showing death of employee; payment. 
PART 1 
GENERAL PROVISIONS ~ 


45-3-101. Devolution of estate at death; administration « on tdoweNe of 
husband and wife. 


A. The power of a person to leave property by will and the rights of creditors, devisees and 
heirs to the person's property are subject to the restrictions and limitations contained in Chap- 
ter 45, Article 3 NMSA 1978 to facilitate the ‘prompt settlement of estates. ~ 

B. Upon the death ofa person, the Pergon S separate property and the person's share of.com- 
munity property devolves: | 

(1) to the persons to whom the property is devised by the person's gat will; 

(2) to those indicated as substitutes for them in,cases involving revocation, lapse, dis- 
claimer or other circumstances pursuant to Chapter 45, Article 2NMSA 197 8 affecting the: devolu- 
tion of testate estates; or 

(3) in the absence of testamentary disposition, to the person's heirs or to those indicated as 
substitutes for them in cases involving revocation, lapse, disclaimer or other circumstances pursuant 
to Chapter 45, Article’2, Parts 3, 4,10 and 11 NMSA 1978 affecting the devolution of intestate estates. 

C. The devolution of separate property and the decedent's share of community property is sub- 
ject to rights to the family allowance and personal property allowance, to.rights of creditors and: to 
administration as provided in Chapter 45, Article 3. NMSA 1978. The surviving spouse's share:of 
the community property is subject to administration until the time for presentation of claims has 
expired, and thereafter only to the extent necessary to pay community claims. 


History: 1953 Comp., § 32A-3-101, enacted by Laws statutory reference to Chapter 45, Article 2 NMSA 1978; 
1975, ch. 257, § 3-101; 2011, ch. 124, § 42. and in Subsection C, changed the statutory reference to 

Cross references, — For notice to creditors, see 45-3- Chapter 45, Article 3 NMSA 1978. 
801 NMSA 1978. 

For statutes of limitations, see 45-3-802 NMSA 1978. . ANNOTATIONS 

For distribution to person under disability, see 45-3-915 Construction of will. — Statutory language pro- 
NMSA 1978. ‘ 3 viding that the devolution of separate property and de- 

_The 2011 amendment, effective January 1, 2012, in cedent's’ share of community property are subject to 
Subsection A, changed the statutory reference to Chap- rights to the family allowance and personal property al- 
ter 45, Article 3 NMSA 1978; in Subsection B, changed the lowance appears to place the statutory allowances on a 
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45-3-102 


level that supersedes testator intent. Brito v. Jewell, 
2001-NMCA-008, 130 N.M 93,.18 P.3d 334. 

Proceedings for (now informal) probate of a will 
are in rem. C. de Baca v. Baca, 1964-NMSC-006, 73 N.M. 
387, 388 P.2d 392. 

Passage of real and personal property distin- 
guished. — Real estate of a decedent passes directly to the 
heirs or devisees and does not pass to the executor or ad- 
ministrator. With personal property the rule is otherwise, 
and before title passes there must be due administration 
followed by a determination of heirship and an order of dis- 
tribution, Clovis Nat'l Bank v. Callaway, 1961-NMSC-129, 
69 N.M. 119, 364 P.2d 748 (decided under prior law). 

Equitable interest in real estate resulting from 
sale may be devised by will and’in case of intestacy 
passes to his heirs and not to his administrator. Gregg v. 
Gardner, 1963-NMSC-223, 73 N.M. 347, 388 P.2d 68. 

Testamentary transfers involuntary and direct. 
— Since the stock restriction on the testator's stock in a 
closely-held corporation related to voluntary transfers by 
the stockholder and not to involuntary transfers by law 
such as testamentary transfers, the stock restriction did 
not prohibit the direct transfer of stock to the beneficiary 
according to the stockholder's will. Kerr v. Porvenir Corp., 
1994-NMCA-171, 119 N.M. 262, 889 P.2d 870, cert. denied, 
119 N.M. 168, 889 P.2d 203. 

Realty passes directly to the heir or devisee and 
the administrator does not take the same into his posses- 
sion unless there is no heir or devisee present to care for it 


UNIFORM PROBATE CODE 


45-3-103 


and collect the rentals. Conley v. Wikle, 1960-NMSC- 009, 
66 N.M. 366, 348 P.2d 485. 

Executory contract for land. — It is settled in New 
Mexico that real estate owned by a decedent descends 
upon his death to his heirs and not to his administrators; 
and it is further settled that the purchaser under a real 
estate contract has acquired a property interest in land 
of such a character that it descends to his heirs and not 
to his administrators, the trial court therefore erred in al- 
lowing the administrator of the purchaser's estate a credit 
against the purchase price as damages for failure of the 
vendor to deliver possession of the property, since it was 
the heirs who had the right to possession at the moment 
the decedent died. Keirsey v. Hirsch, 1958-NMSC-112, 
58 N.M. 18, 265 P.2d 346, superseded by statute, Sims v. 
Sims, 1996 NMSC 78, 122 N.M. 618, 930 P.2d 153. 

Law reviews. — For article, "The Use of Revocable In- 
ter Vivos Trusts in Estate Planning," see 1 N. M. L. Rev. 
148 (1971). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am, 
Jur, 2d Wills § 827. 

Liability for administration expenses of spouse’ (electing 
against will, 89 A.L.R.3d 315. 

Testamentary direction to devisee to pay stated sum of 
money to third party as creating charge or condition or as 
imposing personal liability on devisee for nonpayment, 54 
A.L.R.4th 1098. 

41 C.J.S, Husband and Wife § 184 et seq.; 94 C.J.S. Wills 
§ 3. 


45-3-102. Necessity of order of probate for will. 


Except as provided in Sections 45-3-1201, 45-3-1205 and 45-3-1301 NMSA 1978, to be effec- 
tive to prove the transfer of any property or to nominate a personal representative, a will must 
be declared to be valid by an order of informal probate by. the probate court:or an adjudication of 


probate by the district court. 


History: 1958 Comp., § 832A-3-102, enacted by Laws 
1975, ch. 257, § 3-102; 1995, ch. 210, § 31; 2005, ch. 148, 
§1. 

Cross references, — For execution and formalities of 
attested wills, see 45-2-502 NMSA 1978. 

For self-proved wills, see 45-2-504 NMSA.1978. 

The 2005 amendment, effective July 1, 2005, ex- 

panded the exception to include Sections 45-38-1205 and 
45: 383-1301 NMSA 1978. 

The 1995 amendment, effective July 1, 1995, sub- 
stituted "Section 45-3-1201 NMSA 1978" for "Section 3- 
1201" and deleted the former second sentence, relating to 
admission as evidence of a devise of a duly executed and 
unrevoked will which has not been probated. 


_ ANNOTATIONS 


Passage of real and personal property distin- 
guished, — Real estate of a decedent passes directly 


to the heirs or devisees and does not pass to the execu- 


tor or administrator. With personal property the rule is 
otherwise, and before title passes there must be due ad- 
ministration followed by a determination of heirship and 
an order of distribution. Clovis Nat'l Bank v. Callaway, 
1961-NMSC-129, 69 N.M. 119, 364 P.2d 748 (decided un- 
der prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 79 An, 
Jur, 2d Wills § 227. 

Relation back of probate of will in, support of title or 
rights of persons claiming under or through devisee, 48 
A.L.R. 1035. 

Right to probate subsequently discovered will as af- 
fected by completed prior proceedings in intestate admin- 
istration, 2 A.L.R.4th 1315, 

95 C.J.S. Wills § 310. 


45-3-103. Necessity of appointment for administration. 


Except as otherwise provided in Sections 4-101 through 4-401 [45-4-101 through 45-4-401 
NMSA 1978], to acquire the powers and undertake the duties and liabilities of a personal repre- 
sentative of a decedent, a person must be appointed by order of the district court or probate court, 
qualify and be issued letters. Administration of an estate is commenced by the issuance of letters. 


Compiler's notes. — This section is similar to former 
31-1-2, 1953 Comp. 


History: 1953 Comp., § 32A-3-103, enacted by Laws 
1975, ch. 257, § 3-103. 
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45-3-104 PROBATE OF WILLS AND ADMINISTRATION 45-3-105 


Cross references, — For informal probate or appoint- administrator void. Amberson v. Candler, 1918-NMSC-007, 
ment proceedings, see 45-3-301 NMSA 1978. 17 N.M. 455, 180 P. 255 (decided under former law). 
For formal proceedings concerning appointment of per- Am. Jur. 2d, A.L.R. and C.J.S. references. — Rela- 
sonal representative, see 45-3-414 NMSA 1978. tion back of letters testamentary or of administration, 
effect of doctrine of, on suits and actions growing out of 
ANNOTATIONS previous acts, 26 A.L.R. 1369. 
Effect of mistake as to character of letters. — A Adverse interest or position as disqualification for .ap- 
mistake as to the character of letters issued does not pointment of administrator, executor, or other personal 
render them and all acts performed by the executor or representative, 11 A.L.R.4th 638, 


83 C.J.S. Executors and Administrators § 63. 


45-3-104. Claims against decedent; necessity of administration. 


A. No proceeding to enforce a claim against the estate of a decedent or his successors may be 
revived or commenced before the appointment of a personal representative. After the appointment 
and until distribution, all proceedings and actions to enforce a claim against the estate are gov- 
erned by the procedure prescribed by Sections 3-101 through 3-1204 [45-3-101 through 45-3-1204 
NMSA 1978]. After distribution a creditor whose claim ‘has not been barred may recover from the 
distributees as provided in Section 3-1004 [45-3-1004 NMSA 1978] or from a personal representa- 
tive individually liable as provided in Section 3-1005 [45-3-1005 NMSA 1978]. 

B. Subsection A of this section shall have no application to a proceeding by a secured credi- 
tor of the decedent to enforce his right to his security except as to any deficiency judgment which 
might be sought therein. 


History: 1953 Comp., § 32A-3-104, enacted by Laws representative. Macias v, Jaramillo, 2000-NMCA-086, 129 
1975, ch. 257, § 3-104. N.M. 578, 11 P.3d 153. 

Official comments. — See Commissioners on Uniform Am. Jur. 2d, A.L.R. and C.J.S. references. — Legacy 
State Law official comment to 3-104 UPC. charged upon land devised, right of legatee to enforce pay- 

Cross references. — For informal probate or appoint- ment of, as against personal representative of devisee, 116 
ment proceedings, see 45-3-301 NMSA 1978. A.L.R, 27, 184 A.L.R. 361. 

For formal proceedings concerning appointment of per- Creditor's right to maintain action in interest of dece- 
sonal representative, see 45-3-414 NMSA 1978. dent's estate; 1568 A.L.R..729. Pry 

For appointment of administrator on application of rev- Running of statute of limitations as affected by doc- 
enue division of department of taxation and revenue, and trine of relation back of appointment of administrator, 3 
to waiver of administration after payment of estate tax, A.L.R.8d 1234. 
see 7-7-9 NMSA 1978, Amount of claim filed against decedent's estate as 

ANNOTATIONS . aie estrone at recoverable in action against estate, 25 


Effect of delay in appointing administrator or other repre- 
sentative on cause of action accruing at or after death of per- 
son in whose favor it would have accrued, 28 A.L.R.3d 1141. 

26A C.J.S. Descent and Distribution § 116; 33 C.J.S, Ex- 
ecutors and Administrators § 192; 34 C.J.S. Executors and 
Administrators § 694. 


This section was not an obstacle to mere filing of 
complaint where, in order to escape the bar of the stat- 
ute of limitations, the plaintiff brought an action before 
the appointment of a personal representative by naming 
the prospective personal representative as "John Doe" and 
then diligently pursued the appointment of the personal 


45-3-105. Proceedings affecting devolution and administration. 


Persons interested in decedents' estates may apply to the probate court for determination in the 
informal proceedings provided in Sections 3-101 through 3-1204 [45-3-101 through 45-3-1204 NMSA 
1978], and may petition the district court for orders in formal proceedings within its jurisdiction. 


History: 1953 Comp., § 32A-3-105, enacted by Laws has agreed to, adjudication of the distributee's share of es- 
1975, ch. 257, § 3-105. tate assets in a formal proceeding, and neither the parties 

Cross references. — For interested person's demand nor the district court have agreed to or ordered any change 
for notice in decedent's estate proceedings, see 45-3-204 in the nature of the proceeding, procedures provided by 
NMSA 1978. Subsection C of 45-3-906 NMSA 1978, relating to propos- 

For interested person's right to. demand bond for per- als for distribution in informal proceedings, are inapplica- 
sonal representative, see 45-3-605 NMSA 1978. ble. Estates of Brown v. Dickinson, 2000-NMCA-030, 128 

For protective proceedings, see 45-5-406 NMSA 1978, N.M. 825, 999 P.2d 1057. 

For bond for conservator, see 45-5-416 NMSA 1978. 

ANNOTATIONS 


Effect of request for formal proceeding. — Where a 
distributee has requested, and the personal representative 
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45-3-105.1 UNIFORM PROBATE CODE 45-3-107 


45-3-105.1. Repealed. 


Repeals, — Laws 1978, ch. 159, § 15, iépeatd 82A-3- Laws 1977, ch. 121, § 1 relating to pvabate filing, effective 
105.1, 1953 Comp. (45-8- 105.1 NMSA 1978), as enacted by March 6, 1978. 


45-3-106. Proceedings before district court; service; jurisdiction over 
persons. 


In proceedings before the district court where notice is required by the Uniform Probate Code 
or by rule, and in proceedings to construe probated wills or determine heirs which concern estates 
that have not been and cannot now be opened for administration, interested persons may be bound 
by the orders of the district court in respect.to property in or subject to the laws of New Mexico by 
notice in conformity with Section 45-1-401 NMSA 1978. An order is binding as to all who are eiven 
notice of the proceeding though less than all interested persons are notified. 


History: 1953.Comp., § 82A-3-106, enacted by Laws ANNOTATIONS 
1975, ch, 257, § 8-106; 1995, ch. 210, § 32. , 
The 1995 ainendrienat, effective Tuly 1, 1995, in the Am. Jur, 2d, A.L.R. and C.J.S, references. — Decree 


of court of domicile respecting validity or construction of 


first sentence, inserted "Uniform", inserted "and in pro- 
» will, or admitting it or denying its admission to probate, 


ceedings, to construe probated wills or determine heirs 
which concern estates that have not been and cannot now as conclusive as regards real estate in anovher state de- 
be open for administration" and substituted "Section 45- vised by will, 131 A.L.R. 1023. 

1-401 NMSA 1978" for "Section 1-401", 21 C.J.S, Courts §§ 39 to 49, 


45-3-107. Scope of proceedings; proceedings independent; exception. : 


Unless supervised administration as described in Sections 3-501 through 3-505: [45-3-501 
through 45-3-505 NMSA 1978] is involved, each proceeding before the district court or probate 
court.is independent of any other proceeding involving the same estate. Petitions for orders of the 
district court may combine various requests for relief in a single proceeding. Except as required for 
proceedings which are particularly described in Sections 3-101 through 3-1204 [45-3-101 through 
45-3-1204 NMSA 1978], no petition is defective because it fails to embrace all matters which might 
then be the subject of a final order. Proceedings for probate of wills or adjudications of no will may 
be combined with proceedings for appointment of personal representatives. A proceeding for ap- 
pointment ofa personal representative is concluded by an order making or declining the appoint- 
menv: 


History: 1953 Comp.,§,382A-3-107, enacted by Laws voided the new estate plan by an order entered on An- 
1975, ch. 257, § 3-107. gust 29, 2005; the district court appointed the conservator 
Official comments. — See Commissioners on Uniform as permanent guardian and conservator by an order en- 
State Law official comment to 3-107 UPC. tered on October 7, 2005, which resolved all pending mat- 
ters related to the petition for appointment of a guard- 
ANN OTATIONS ian and conservator; the spouse filed’a notice of appeal on 
Each petition considered final, appealable or- November 4, 2005, but voluntarily dismissed the appeal 
der. — Each petition in a probate file should ordinarily on February 2, 2006; the incapacitated person died and 
be considered as initiating an independent proceeding, the district court approved the conservator's report on 
so that an order disposing of the matters raised in the March 4, 2011; and on April 4, 2011, the spouse appealed 
petition should be considered a final, appealable order. the district court's October 7, 2005 order, which voided the 
When the subject matter of two petitions overlap, it would new estate plan, the October 7, 2005 order was final and 
generally be appropriate to consider both petitions as be- appealable and the spouse's appeal on April 4, 2011 was 
longing to the same proceeding. In re Estate. of Newalla, untimely. Clinesmith v. Temmerman,.2018- -NMCA- wee, 
1992-NMCA-084, 114 N.M. 290, 837 P.2d 1378; Wilson y. 208 1.3d\458, cert, denied; 2013-NMCERT 0Gr 
Fritschy, 2002- NMC 'A-105, 132 NM. 785, 55 P3d 997. Tort of intentional interference with expected in- 
Where the district court appointed a temporary guard- heritance will not lie when probate proceedings are avail- 
ian and conservator to protect the person and assets of the able to address the just distribution of disputed assets and 
incapacitated person who was suffering from Alzheimer's can otherwise provide adequate relief, 45-3-107 NMSA 
disease; after the conservator was appointed, the spouse 1978 does not authorize an independent tort action where 
of the incapacitated person and the spouse's attorney met testator's testamentary plan replaced an earlier trust_and 
with the incapacitated person to induce the incapacitated pour-over will that deprived plaintiffs of a share of the 
person to execute a new estate plan giving the spouse con- testator's estate; in response to plaintiffs’ challenge to the 
trol of the incapacitated person's estate; the conservator revised testamentary plan, the personal representative 
filed a motion to prevent the spouse from interfering with and trustee of the testamentary plan filed an interpleader 
its duties as conservator and guardian; the district court action in district court; the settlement of the interpleader 
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45-3-108 PROBATE OF WILLS AND ADMINISTRATION 45-3-108 


action was approved by the probate court; plaintiffs then compel a blood test did not institute a new proceeding as 
sued defendants for tortious interference with plaintiffs! the dispute concerning the test was part and parcel of the 
inheritance on the ground that defendants, who were proceeding to determine heirship, and an order thereun- 
testator's accountants, influenced testator to. adopt the der was not appealable. Abalos v. Pino, 1993-NMCA-087, 
revised testamentary plan; and defendants were not ben- 115 N.M. 759, 858 P.2d 426. 
eficiaries under the revised testamentary plan or parties Judgment invalidating will and removing rep- 
to the probate action, plaintiffs' tort action for intentional resentative appealable. — A judgment which effec- 
interference will not lie because probate proceedings were tively invalidated the provisions of a will disposing of 
available to address the just distribution of the disputed a decedent's estate and removing a personal represen- 
assets and could have provided adequate relief. Wilson v. tative of the estate was a final, appealable order, even 
Fritschy, 2002-NMCA-105, 1382 N.M. 785, 55 P.3d 997. though the judgment reserved jurisdiction to determine 
Order compelling blood test not appealable. — how the estate should be distributed. Boyer v. Morrison, 
When the plaintiffs initiated a proceeding to determine 1994-NMCA-005, 117 N.M. 74, 868 P.2d 1299. 


whether a minor was an heir, a subsequent motion to 


45-3-108. Probate, testacy and appointment proceedings; 
ultimate time limit. 


A. No informal probate or appointment proceeding or formal testacy or appointment proceed- 
ing, other than a proceeding to probate a will previously probated at the testator's domicile or ap- 
pointment proceedings relating to an estate in which there has been a prior appointment, may be 
commenced more than three years after the decedent's death, except: 

(1) if a previous proceeding was dismissed because of doubt about the fact of the dBce: 
dent's death, then appropriate probate, appointment or testacy proceedings may be maintained 
at any time thereafter upon a finding that the decedent's death occurred before the initiation of 
the previous proceeding and the applicant or petitioner has not delayed unduly in initiating the 
subsequent proceeding; 

(2) appropriate probate, appointment or testacy proceedings may be maintained in rela- 
tion to the estate of an absent, disappeared or missing person for whose estate a conservator has 
been appointed at any time within three years after the conservator becomes able to establish the 
death of the protected person; 

(3) a proceeding to contest an informally probated will and to secure appointment of the 
person with legal priority for appointment in the event the contest is successful may be com- 
menced within the later of twelve months from the informal probate or three years from the dece- 
dent's death; 

(4) aninformal appointment in an intestate proceeding or a formal testacy or appointment 
proceeding may be commenced thereafter if no proceedings concerning the succession or estate 
administration has occurred within the three-year period after the decedent's death, but the per- 
sonal representative has no right to possess estate assets as provided in Section 45-3-709 NMSA 
1978 beyond that necessary to confirm title thereto in the successors to the estate and claims other 
than expenses of administration may not be presented against the estate; and 

(5) a formal testacy proceeding may be commenced at any time after three years from the 
decedent's death for the purpose of establishing an instrument to direct or control the ownership 
of property passing or distributable after the decedent's death from one other than the decedent 
when the property is to be appointed by the terms of the decedent's will or is to pass or be distrib- 
uted as a part of the decedent's estate or its transfer is otherwise to be controlled by the terms of 
the decedent's will. 

B. The limitations set out in Subsection A of this section do not apply to proceedings to con- 
strue probated wills or determine heirs of an intestate. 

C. In cases pursuant to’the provisions of Paragraph’(1) or (2) of Subsection A .of this section, 
the date on which a testacy or appointment proceeding is properly commenced shall be deemed 
to be the date of the decedent's death for purposes of other limitation provisions of the Uniform 
Probate Code that relate to the date of death. 


History: 1953 Comp., § 32A-3-108, enacted by Laws Official comments. — See Commissioners on Uniform 
1975, ch. 257, § 3-108; 1998, ch. 174, § 68; 1995, ch. 210, State Law official comment to 3-108 UPC. 
§ 33; 2011, ch. 124, § 43. 


387 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-3-109 


Compiler's notes. — This section includes within its 
scope some of the functions of former 31-8-3 and 31-8-4, 
1953 Comp. 

Cross references. — For waiver and suspension of 
statute of limitations, see 45-3-802 NMSA 1978, 

The 2011 amendment, effective January 1, 2012, in 
Subsection A(4), excepted an informal appointment in an 
intestate proceeding from the three-year time limit. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, deleted former Paragraph (4), relating to com- 
mencement of a:formal testacy proceeding if no proceed- 
ing concerning the succession or administration of the 
estate has occurred within three years after descendant's 
death, and added Paragraph (4) and Paragraph (5). 

The 1993 amendment, effective July 1, 1993, added 
Paragraph (4) of Subsection A; substituted "pursuant to 
the provisions of Paragraph (1) or (2)" for "under Para- 
graphs (1) or (2)" in Subsection B; and made minor stylis- 
tic changes. 


ANNOTATIONS 


Nonclaim statutes do not operate against state or 
subdivisions, — Ordinary nonclaim statute barring re- 
covery on a claim not presented and acted upon by a per- 
sonal representative within a time fixed by statute does 
not. operate against the state or its legal subdivisions and 
agencies. In re Will of Bogert, 1958-NMSC-104, 64 N.M. 
438, 329 P.2d 1023 (decided under former law). 

Claim barred by limitations provision. — In a pro- 


ceeding for an adjudication of intestacy and appointment. 


of a personal representative filed more than six years 
after decedent passed away, a petitioner's claim seek- 
ing approval of a claim affecting property passing to de- 
cedent's heirs, or alternatively for money damages, was 
barred by Subsection A(4) of this section. Chavez v. Baca, 
1999-NMCA-082, 127 N.M. 535, 984 P.2d 782. 

Formal testacy proceeding takes precedence. — 
A will contestant's petition. fora formal testacy proceed- 
ing filed pursuant to 45-3-401 NMSA 1978 and within 
the three-year limit of this section took precedence over 
a personal representative's petition for settlement and 
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distribution of the estate filed pursuant to 45-3-1001 
NMSA.-1978. Vieira v. Estate of Cantu, 1997-NMCA-042, 
123 N.M. 342, 940 P.2d 190, 

Extra judicial limitations on scope of proceedings 
was improper. — Where the decedent's will made devises 
of personal property to persons other than the decedent's 
spouse and devised the remainder of the decedent's estate 
to a trust; pursuant to 45-3-108(A)(4) NMSA 1978, the de- 
cedent's spouse filed.a petition to probate the decedent's 
will and appoint a personal administrator more’ than four 
years after the decedent's death for the limited purpose of 
confirming title to the assets of the estate-in the successors 
to the estate; when the petition was filed, there were no as- 
sets in the estate to which title could be confirmed because 
the decedent's assets had been transferred to the trust upon 
the decedent's death; the spouse claimed that there had 
never been a determination of the what assets had belonged 
to the decedent as separate property or as the decedent's 
share of community property and it was unclear whether 
decedent had improperly disposed of the spouse's share of 
community property; and the district court restricted the 
personal representative's investigation of the estate's as- 
sets to the assets that had not previously been transferred 
to the trust, the district court erroneously concluded. that 
Subparagraph (4) prevented. the personal representative 
from investigating what assets were owned by the decedent 
at the time of the decedent's death, regardless of who was 
in possession of the assets at that time, and precluded the 
personal representative from investigating the propriety of 
the transfer of estate assets into the trust. Puri v. Khalsa, 
2013-NMCA-104, cert. denied, 2013-NMCERT-010. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Amend- 
ment of claim against decedent's estate after expiration of 
time for filing claims, 56 A.L.R.2d 627. 

Appealability of order of court possessing probate juris- 
diction allowing or denying tardy presentation of claim to 
personal representative, 66 A.L.R.2d 659, 

Fraud as extending statutory limitations period for con- 
testing will or its probate, 48 A.L.R.4th 1094. 

33 C,J.S. Executors and Administrators §§ 33, 52; 95 


C.J.S. Wills § 354. 


45-3-109. Statutes of limitation on decedent's claim for relief. 


No statute of limitation running on a claim for relief belonging to a decedent which had not been 
barred as of the date of his death, shall apply to bar a claim for relief surviving the decedent's 
death sooner than four months after death. A claim for relief belonging to a decedent which, but 
for this section, would’ have been barred less than four months after oe is barred after four 
months unless the statute of limitation i is ee a thee as 


History: 1953 Comp., § 32A-3-109, enacted by Laws 
1975, ch. 257, § 3-109. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. ‘references. —_ 54 
‘Ci, Tata acidne of Actions § 118. 


PART 2 


“VENUE FOR PROBATE AND ADMINISTRATION; PRIORITY ke 
sidapemir saree. adie oe FOR NOTICE 


45-3-201. Venue for first and subsequent estate proceedings; location of 
property. 


A. Venue for the first informal or foyiral: testacy or Neen ay a | after a teenies 
death is: 
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(1) in the county where the decedent had his domicile at the time of his death; or 
(2) if the decedent was not domiciled in New Mexico, in any county where property of the 
decedent was located at the time of his death. 

B. Venue for all subsequent proceedings is in theplace where the initial proceeding occurred, 
unless the initial proceeding has been transferred as provided in Section 1-303 [45-1-303 NMSA 
_ 1978] or Subsection C of this section. 

C. Ifthe first proceeding was informal, on petition of an interested person and after notice to 
the proponent in'the first proceeding, the district court in the place where the initial proceeding 
occurred, upon finding that venue is improper, may transfer the proceeding and the file to a court 
where venue is proper. 

D. For the purpose of aiding determinations concerning location of assets which maybe rel- 
evant in cases involving non-domiciliaries, a'debt, other than one evidenced by investment or com- 
mercial paper or other instrument in favor of a non-domiciliary, is located where the debtor resides 
or, if the debtor is a person other than an individual, at the place where it has its principal office. 
Commercial paper, investment paper and other instruments are located where the instrument-is. 
An interest in property held’in trust is located where the trustee may be sued. 


History: 1953 Comp., § 32A-3-201, enacted by Laws 1953 Comp. (repealed), to issue letters of administration, 
1975, ch. 257, § 3-201;. as 59-5-6 NMSA 1978 (see 59A-5-32 and 59A-5-33 NMSA 

Compiler's notes, — This section is similar to former 1978) requires all insurance companies to appoint the 
31-1-3 and 31-5-1, 1953 Comp. state superintendent of insurance, located in Santa Fe, as 

Cross references. — For venue for multiple seadsed: their attorney for service of process. In re Estate of Owens, 
ings, see 45-1-303 NMSA 1978. 1976-NMSC-041, 89 N.M. 420, 553 P.2d 700. 

For venue for guardianship of minors, see 45-5-205 Right of indemnity under automobile liability 
NMSA 1978, policy issued to nonresident, motorist who was in- 

For venue for guardianship of incapacitated persons, see volved in an accident in Torrance county, New Mexico, 
45-5-302, 45-5-313 NMSA 1978. but who died in Illinois, was an asset of his estate suffi. 

For venue for pROIeshve pre see 45-5- 4038 cient to support appointment of resident administrator in 
NMSA 1978; » » Santa Fe county which was place in which insurer's statu- 

tory agent had his office and residence, Kimbell v. Smith, 
ANNOTATIONS 1958-NMSC-097, 64 N.M. 374, 328 P.2d 942. 

Factors determining domicile. — In determining Nonresident airplane pilot who crashes in state. 
the domicile of decedent at the time of his death, the court — Probate court of Bernalillo county had jurisdiction to 
mustlool to the taetatamaintentra€ ie Gimerotthe nal: appoint, an administrator for the estate of a nonresident 
ing of the will, together with his acts, conduct and the airplane pilot who died in a crash in the same county 
surrounding circumstances. Viramontes v. Viramontes, while piloting for a common carrier, although the decedent 
1965-NMSC-096, 75 N.M. 411, 405 P.2d 413. had no real or personal property: in New Mexico, where 

Order withdrawing will from probate proper the pilot was covered by a casualty insurance policy, pur- 
where change of domicile. — Order of district court chased by the carrier, indemnifying him for any judgment 
authorizing withdrawal of will from probate on the rendered against him resulting from the negligent opera- 
ground that decedent was a resident-of and domiciled in tion of the airplane, In re Reilly, 1957-NMSC-095, 63 N.M. 
Texas was proper where evidence showed that decedent 352, 319 P.2d 1069. 


Out-of-state car crash, decedent, estate and ad- 
ministrator. — The New Mexico courts did not have 
jurisdiction and the Texas administrator, in the status of 


had changed his domicile prior to his death to Texas 
where he had resided for more than 10 years, divorce 
his New Mexico wife, conducted farming operations, was 


buried and where three months prior to his death he had an administrator, was not subject to suit in New Mexico 
applied for and been issued a Texas liquor license under where plaintiff, who was injured in car crash in Colorado, 
a Texas statute limiting such licenses to citizens of Texas. in which decedent was killed, sued the administrator of 
Viramontes v. Viramontes, 1965-NMSC-096, 75 N.M. 411, °° decedent's estate, which was wholly within Texas, while 
405 P.2d 413, , _ the administrator was traveling through New Mexico. 

Right of indemnity sufficient to support Rains There had been no attempt to institute any administra- 
ment of administrator. — Under former 31-1-3, 1953 tive proceedings in New Mexico and the court held that 


the Texas administrator's status did not extend beyond 
the territorial limits of that state. State ex rel. Scott v. 
Zinn, 1964-NMSC-105, 74 N.M. 224, 392 P.2d 417. 
Where escrow contract for sale of farm on file. — 
County wherein decedent's escrow contract for the sale of 


Comp., a right of indemnity under a liability insurance 
policy issued to nonresident decedent by company autho- 
rized to do business in New Mexico and subject to pro- 
cess in this state was sufficient to support appointment 
of administrator for the estate in county in which he died , ihe 
following automobile collision, although no judgment had his farm, where the obligation of $8,000 due estate was on 
been recovered against decedent's estate making the right — file, was proper county for bringing probate proceedings, 
of indemnity a debt. Miller v. Stiff, 1957-NMSO-034, 62 though decedent had no place of abode or mansion within 
N.M. 383, 310 P.2d 1039. ' _ the state; Anderson v. Minton, 1948-NMSC-063, 52 N.M. 
Venue where indemnity under automobile insur- 393, 200 P.2d 361. a Os 
ance policy only asset. — Where nonresident is injured Effect where lack of jurisdiction not affirmatively 
in an automobile accident in Otero county, New Mexico, asserted, — Where the claim that probate court lacked 
dies out of state, and whose only asset in New Mexico is jurisdiction did not affirmatively appear in record of dis- 
a right to indemnity under an automobile liability insur-. ,_. ict court on collateral attack, the probate court had au- 
ance policy, Santa Fe county has venue, under 31-1-3, thority to grant letters of administration in county where 
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personal estate was located even though the only estate Am. Jur, 2d, A.L.R. and C.J.S. references, — 31 Am. 
asserted was a cause of action for wrongful death of non- Jur, 2d Executors and Administrators § 104; 79 Am. Jur. 
resident occurring out of state, and there was no proof as 2d Wills $$ 850 to 858. 

to whether the tort-feasors were or were not subject to 33 C.J.S. Executors and Administrators § 13; 95 C.J.S. 
suit in the county where the probate court was located. . Wills § 355. 

McKenzie v. K.S.N, Co., 1968-NMCA-044, 79 N.M. 314, 442 

P.2d 804. 


45-3-202. Appointment or testacy proceedings; conflicting claim of: 
domicile in another state. 


If conflicting claims as to the domicile of a decedent are made in a formal testacy or appoint- 
ment proceeding commenced in New Mexico, and in a testacy or appointment proceeding after 
notice pending at the same time in another state, the district court of New Mexico must stay, 
dismiss or permit suitable amendment in, the proceeding here unless it is determined that the 
local proceeding was commenced before the proceeding elsewhere. The determination of domicile 
in the proceeding first commenced must be accepted as determinative in the proceeding in New 
Mexico. 


History: 1953 Comp., § 32A-3-202, enacted by Laws ANNOTATIONS 


BOERS ey ocaye Am, Jur, 2d, A.L.R. and C.J.S. references. — 1C.J.S, 
Abatement and Revival § 16; 95 C.J.S. Wills §§ 321, 332. 


45-3-203. Priority among persons seeking appointment as personal 
representative. 


A. Whether the proceedings are formal or informal, persons who are not disqualified have pri- 
ority for appointment in the following order: 

(1) the person with priority as determined by a probated will, including a person nomi- 
nated by a power conferred in a will; 

(2) the surviving spouse of the decedent who is a devisee of the decedent; 

(3) other devisees of the decedent; 

(4) the surviving spouse of the decedent; 

(5) other heirs of the decedent; and 

(6) forty-five days after the death of the decedent, any creditor. — 

B. An objection to an appointment may be made only in formal proceedings. In case of objec- 
tion, the priorities stated in Subsection A of this section apply except that: 

(1) ifthe estate appears to be more than adequate to meet allowances and costs of admin- 
istration but inadequate to discharge anticipated unsecured claims, the court, on petition of credi- 
tors, may appoint any qualified person; and 

(2) in case of objection to appointment of a person other than one whose priority is deter- 
mined by will by an heir or devisee appearing to have a substantial interest in the estate, the court 
may appoint a person who is acceptable to heirs and devisees whose interests in the estate appear 
to be worth in total more than half of the probable distributable value of the estate or, in default of 
this accord, any suitable person. 

C. A person entitled to letters under Paragraphs (2) through (5) of Subsection A of this section 
or a person who has not reached the age of majority and who would be entitled to letters but for the 
person's age may nominate a qualified person to act.as personal representative by an appropriate 
writing filed with the court and thereby confer the person's relative priority for appointment on 
the person's nominee. Any person who has reached the age of majority may renounce the right to 
nominate or to an appointment by an appropriate writing filed with the court. When two or more 
persons entitled to letters under Paragraphs (2) through (5) of Subsection A of this section share ~ 
a priority, all those who do not renounce must concur in nominating another to act for them or in 
applying for appointment by an appropriate writing filed with the court. The person so nominated 
shall have the same priority as those who nominated the person. A nomination or renunciation 
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shall be signed by each person making it, the person's attorney or the person's representative au- 
thorized by Subsection D of this section. 

D. Conservators of the estates of protected persons or, if there is no conservator, any guard- 
ian except a guardian ad litem of a minor or incapacitated person may exercise the same right to 
nominate, to object to another's appointment or to participate in determining the preference of a 
majority in interest of the heirs and devisees that the protected person would have if qualified for 
appointment. 

EK, Appointment of one who does not have priority, including priority resulting from renuncia- 
tion or nomination determined pursuant to this section, may be made only in formal proceedings. 
Before appointing one without priority, the court shall determine that those having priority, al- 
though given notice of the proceedings, have failed to request appointment or to nominate another 
for appointment and that administration is necessary. 

F. No person is qualified to serve as a personal representative who is: 

(1) under the age of majority; or 
(2) aperson whom the court finds unsuitable in formal proceedings. 

G.. A personal representative appointed by a court of the decedent's domicile has priority over 
all other persons except where the decedent's will nominates different persons to be personal rep- 
resentatives in New Mexico and in the state of domicile, The domiciliary personal representative 
may nominate another, who shall have the same priority as the domiciliary personal representa- 
tive. 

H. This section governs priority for appointment of a successor personal representative but 
does not apply to the selection of a special administrator. 


History: 1953 Comp., § 32A-3-203, enacted by Laws same succession rights on de facto spouses as it conferred 
1975,.ch. 257, § 3-203; 2009, ch. 159, § 25; 2011, ch, 124, on spouses in marriage; the Australian court expressly 
§ 44; 2017, ch. 41, § 16. stated that the Australian property relationships law did 

Cross references. — For priority for appointment as a not create a marriage; petitioner and the decedent were 
special administrator, see 45-3-615 NMSA 1978, not, married to each other; and the de facto spouse status 

For appointment of administrator on application of rev- conferred by the Australian property relations law was 
enue division of department of taxation and revenue, see distinct from. the status of marriage under both the Aus- 
7-7-9 NMSA 1978. tralian marriage law and the Australian family law; and 

For age of majority; see 12-2A-3 and 28-6-1 NMSA 1978. the de facto relationship was not a common-law marriage, 

The 2017 amendment, effective January 1, 2018, in- the de facto spouse relationship under the Australian 
cluded creditors.in the priority list for persons seeking property relationships law was not a marital relationship 
appointment as personal representative; in Subsection under New Mexico law. Dion v. Rieser, 2012-NMCA-071, 
A, Paragraph A(6), deleted "on application or petition of 283 P.3d 871, cert. denied, 2012-NMCERT-006. 
an interested person other than a spouse, devisee or heir, Surviving spouse's preference. — In adjudicating 
any qualified person" and added "forty-five days after a petition for formal appointment of the decedent's child 
the death of the decedent, any creditor"; in Subsection as personal representative, the trial court correctly ap- 
C, in the first sentence, after "majority and who", deleted pointed the decedent's spouse, who had been appointed 
"might" and added "would", and in the third sentence, af- informally, as personal representative because the 
ter "do not renounce", deleted "shall" and added "must"; in spouse had priority as surviving spouse of the decedent 
Subsection E, deleted "highest" preceding each occurrence under 45-3-2038A(4) NMSA 1978. In re Estate of Lopez, 
of "priority" throughout the subsection; and in Subsection 1987-NMCA-087, 106 N.M. 157, 740 P.2d 707. 

F, deleted Paragraph (F(3). Sole surviving parent. — The father of a child, as the 

The 2011 amendment, effective January 1, 2012, in child's sole surviving parent, was entitled to priority in 
Subsection C, required that the nomination of a personal. appointment as the personal representative of the child's 
representative be in writing and filed with the court; pro- estate, where his paternity had been adjudicated, his at- 
vided that the person nominated has the same priority tempts to have a paternal relationship with the child were 
as those who nominated the person; and required that thwarted by the natural mother, and the other applicants 
a nomination or renunciation be signed by each person were the deceased mother's half-brother and mother. In 
making it and by their attorney or representative. re. Estate of Sumler, 2003-NMCA-030, 183 N.M. 319, 62 

The 2009 amendment, effective June 19, 2009, in P.3d 776. 

Subsection D, after "devisees that the protected person", Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 
deleted "ward". Jur. 2d Executors and Administrators §§ 162 to 194. 
Selection of administrator from among members of 
ANNOTATIONS class equally entitled, 1 A.L.R. 1245. 


Status and acts of one appointed executor or adminis- 
trator who was ineligible, 14 A.L.R, 619. 

' Separation agreement as affecting right of husband 
or wife to administer deceased spouse's estate, 35 A.L.R. 
1511, 34 A.L.R.2d 1020. ' 

Deferred class of next of kin named in statute, but not 
beneficially interested in particular estate, preference re- 
specting appointment in favor of person in, 70 A.L.R. 1466. 


De facto spouse under Australian law was not a 
marriage. — Where an Australian court determined that 
petitioner was the de facto spouse of the decedent under 
the Australian property relationships law based on the 
facts that petitioner and decedent had a twenty-year re- 
lationship, lived together openly and publicly, and were 
involved in each other's business and economic affairs; 
the Australian property relationships law conferred the 
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Stranger, right to pass over eligible person interested in 
estate and appoint, 80 A.L.R. 824. 
Power of court to refuse letters testamentary to one 


named in will as executor in absence of specific statutory 


disqualification, 95 A.L.R. 828. 


Consul's right to appointment as administrator, 100 . 


A.L.R. 1527. 

Statute authorizing’ appointment of trust company as 
administrator, upon application or consent of one acting 
as such (or executor), or one entitled to appointment as 
such, 105 A.L.R. 1190. 

Time and manner of taking advantage in action com- 
menced or continued by foreign executor or administrator 
of his failure to qualify in state, 108 A.L.R. 1282. 

Choice in appointment of administrator as between 
nominee of one in higher order of statutory preference and 
one in lower order of preference, 113 A.L.R. 780, 

Premature granting of letters testamentary or of ad- 
ministration as affecting acts or proceedings thereunder, 
113 A.L.R. 1398, 

Grantees of, or successors to, interest of one eligible be- 
cause of specified relationship to deceased, who are within 
statute making such persons eligible to appointment, 114 
A.L.R. 275. 

Appointment as administrator of one not a member, nor 
nominee of a member, of the class of persons designated 
by statute as eligible to appointment, where no one in bet- 
ter right has applied, 119 A.L.R. 143. . 

Contract in consideration of renunciation of one’s sta- 
tus, or right to appointment, as guardian, executor, ad- 
ministrator, trustee or other fiduciary, as contrary to pub- 
lic policy, 121 A.L.R, 677. 

Creditor's or debtor's right to attack issuance of letters 
of administration, 123 A.L.R. 1225. 

Brevity of period after death of decedent as affecting 
propriety of grant of letters testamentary or of adminis- 
tration, 133 A.L.R. 1483. 

Guardian of infant or incompetent, right’ to appoint- 
ment as executor or administrator as representative or 
substitute for infant or incompetent, 135 A.L.R. 585, 

Special or temporary administrator, person to be ap- 
pointed as, pending will contest, 136 A.L.R. 604. 

Administration of estate of one the fact of whose death 
rests upon presumption or circumstantial evidence, 140 
A.L.R. 1408, 
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Waiver on renunciation of right to administer dece- 
dent's estate, scope and effect, 153 A.L.R. 220. . 
Executor de son tort, propriety of appointment as execu- 


tor or administrator, 157 A.L.R. 237. 


Right of minor next of kin to apply through next friend 
for appointment of administrator, 161 A.L.R. 1389. 
Construction and application of statutes relating spe- 


cifically to preferences in‘appointment as administrator 


with the will annexed, 164 A.L.R. 844. 

Governing law as to existence or character of offense ae 
which one has been convicted in a federal court or court of 
another state, as bearing upon disqualification as execu- 
tor or administrator, 175 A.L.R, 806. 

Effect of divorce, separation, desertion, Sabana 
and the like, upon right to name appointee for administra- 
tion of estate of spouse, 34 A.L.R.2d 876. 

Right of appeal from order on application for removal of 
personal representative, guardian or trustee, 37 A.L.R.2d 
751. 

Delay in presenting will for probate or in seeking letters 
testamentary, loss of right to be appointed executor by, 45 
A.L.R.2d 916. 

Powers and duties of a public administrator, BS A.L.R.2d 


1183, 


Right of surviving spouse, personally soautaee to 
serve as administrator because of being younger than age 
specified, to nominate administrator, 64 A.L.R.2d 1152, 

Construction and effect of statutory provision that no 
person is competent to act-as executor or administrator 
whom court finds incompetent by reason of want of integ- 
rity, 73 A.L.R.2d 458. 

Public administrators and others, priority, as regards 
right to appointment, as between, 99 A.L.R.2d 1063. 

Capacity of infant to act as executor or administrator, 
and effect of improper appointment, 8 A\L.R.3d 590. 

Foreign corporation, eligibility to appointment as execu- 
tor, administrator or testatientary: trustee, 26 A.L. R.3d 
1019. 

Physical condition as affecting competency to act as ex- 
ecutor or administrator, 71 A.L.R.3d 675: ; 

Who is resident within meaning of statute prohibiting 
appointment of nonresident executor or administrator, 9 
A.L.R.4th 1223. i 

33 C.J.S. Executors and Administrators §§'31, 33. 


45-3-204, Demand for notice of order or ter ROnGerming, decedent's 


estate. 


Any interested person desiring notice of any order or filing pertaining to a decedent's estate may 
at.any time after the death of the decedent file a demand for notice with the clerk of the court in 
which the proceedings for the decedent's estate are being conducted or in the district court of the 
county where they would be pending if commenced. A person commencing a proceeding for a dece- 
dent's estate in probate court shall inquire of the clerk of the district court for that county whether 
any demand for notice has been filed prior to commencing a proceeding in the probate court. The 
demand for notice shall state the name of the decedent, the nature of the demandant's interest 
in the estate and the demandant's address or that of his attorney. The clerk shall mail a copy of 
the demand to the personal representative if one has been appointed. After filing of a demand, no 
order or filing to which the demand relates shall be made or accepted without notice as prescribed _ 
in Section 45-1-401 NMSA 1978 to the demandant or his attorney. The validity of an order which is 
issued, or filing which is accepted, without compliance with this requirement shall.not be affected 
by the error, but the applicant or petitioner receiving the order or the person making the filing 
may be liable for any damage caused. by the absence of notice. The requirement of notice arising 
from a demand under this provision may be waived in Waiting by the demandant ang shall cease 
upon the termination of his interest in the estate. 
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45-3-301 


History: 1953 Comp., § 32A-3-204, enacted by Laws 
1975, ch. 257, § 3-204; 1983, ch. 194, § 4. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-204 UPC. 

Compiler's notes. — This section is similar to former 
31-5-2, 1953 Comp. 

Cross references, — For method of giving notice, see 
45-1-401 NMSA 1978. 

For waiver of notice, see 45-1-402 NMSA 1978. 

For notice to represented interests, see 45-1-403 NMSA 
1978, 

For informal probate, see 45-3-306 NMSA 1978. 

For formal testacy proceedings, see 45-3-403 NMSA 
1978, 

For formal appointment of personal representative, see 
45-3-414 NMSA 1978. 

For notice to creditors, see 45-3-801 NMSA 1978. 

For demand for notice of protective proceedings, see 45- 
5-406 NMSA 1978, 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-301 


ANNOTATIONS 


Notice of holders of contingent equitable inter- 


. ests. — Holders of contingent equitable interests in an 


estate are not required to be given notice without request 
of hearing upon final accounting and report of the execu- 
tors because: (1) a probate proceeding is a special statu- 
tory proceeding, (2) there is no ambiguity in the statute 
governing who shall receive notice, (3) provisions for no- 
tice to beneficiaries under a trust were not utilized, and 
(4) beneficiaries of a trust are represented and protected 
legally by the trustee. In re Hickok, 1956-NMSC-035, 61 
N.M, 204, 297 P.2d 866 (decided under prior law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 80 Am. 
Jur. 2d Wills § 932. 

Duty and liability of executor with respect to locating 
and notifying legatees, devisees or heirs, 10 A.L.R.3d 547. 

33 C.J.S. Executors and Administrators § 53. 


PART 3 
INFORMAL PROBATE AND APPOINTMENT PROCEEDINGS 


45-3-301. Informal probate or appointment proceedings; application; 


contents. 


Applications for informal probate or informal appointment must be directed to the probate or 
district court and verified by the applicant to be accurate and complete to the best of his knowl- 
edge and belief as to the information found in Subsections A through F of this section. 

A. Every application for informal probate of a will or for informal appointment of a personal 
representative, other than a special or successor representative, shall contain the following: 

(1) astatement of the interest of the applicant; 

(2) the name and date of death of the decedent; his age and the county and state of his 
domicile at the time of death; and the names and addresses of the spouse, children, heirs and 
devisees and the ages of any who are minors so far as known or ascertainable with reasonable 


diligence by the applicant; 


(3) if the decedent was not domiciled in New Mexico at the time of his death, a statement 


showing venue; 


(4) a statement identifying and indicating the address of any personal representative of 
the decedent appointed in New Mexico or elsewhere whose appointment has not been terminated; 

(5) a statement indicating whether the applicant has received a demand for notice, or is 
aware of any demand for notice, of any probate or appointment proceeding concerning the dece- 
dent that may have been filed in New Mexico or elsewhere; and 

(6) a statement that the time limit for informal probate or appointment as provided in 


Sections 45-3-101 through 45-3-1204 NMSA 1978 has not expired either because three years or 
less have passed since the decedent's death, or, if more than three years from death have passed, 
that circumstances as described by Section 45-3-108 NMSA 1978 authorizing tardy probate or ap- 
pointment have occurred. 

B. An application for informal probate of a will shall state the following in addition to the 
statements required by Subsection A of this section: 

(1) that the original of the decedent's last will is in the possession of the court, or accom- 
panies the application, or that an authenticated copy of his will probated in another jurisdiction 
accompanies the application; 

(2) that the applicant, to the best of his knowledge, believes the will to have been validly 
executed; and 

(8) that after the exercise of reasonable diligence, the applicant is unaware of any instru- 
ment revoking the will, and that the applicant believes that the instrument which is the subject of 
the application is the decedent's last will. 
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45-3-302 UNIFORM PROBATE CODE 45-3-302 

C. An application for informal appointment of a personal representative to administer an es- 
tate under a will shall describe the will by date of execution and state the time and place of 
probate or the pending application or petition for probate. The application for appointment shall 
adopt the statements in the application or petition for probate and state the name; address and 
priority for appointment of the person whose appointment is sought. 

D. An application for informal: appointment of a personal representative in intestacy shall 
state in addition to the statements required by Subsection A of this section: 

(1).. that after the exercise of a reasonable diligence, the applicant is unaware of any un- 
revoked testamentary instrument relating to property having a situs in New Mexico, ander Sec- 
tion 45-1-301 NMSA 1978; and 

(2) the priority of the person whose appointment is sought and the names of any other 
person having.a prior or equal right to the appointment under Section 45-3-203 NMSA 1978... 

E. An application for appointment of a personal representative to succeed a personal repre- 
sentative appointed under a different testacy status shall refer to the order in the most recent 
testacy proceeding, state the name and address of the person whose appointment is sought and of 
the person whose appointment will be terminated if the application is granted, and describe the 
priority of the applicant. 

F. An application for appointment of a personal representative to succeed a personal represen- 
tative who has tendered a resignation as provided in Subsection C of Section 45-3-610 NMSA 1978 
or whose appointment has been terminated by death or removal, shall: 

(1) adopt the statements in the application or petition which led to the appointment of the 
person being succeeded except as specifically changed or corrected; 

(2) state the name and address of the person who seeks appointment as successor; and 

(8) describe the priority of the applicant. 

G. By verifying an application for. informal probate, or informal appointment, the applicant 
submits personally to the jurisdiction of the court in any proceeding for relief from fraud relating 
to the application, or for perjury, that may be instituted against him. 


History: 1953 Comp., § 82A-3-301, enacted by Laws 
1975, ch, 257, § 3-301; 1976 (S.S.), ch. 37, § 6; 1978, ch. 
159, § 4. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-301 UPC. 

Cross references. — For notice requirements, see 45- 
3-204, 45-3-306 NMSA 1978. 

For oath that statements are true, see 45-3-303 NMSA 
1978. 

For appointment of administrator on application of rev- 
enue division of department of taxation and revenue, see 
7-7-9 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "The Use of Revocable In- 


ter Vivos Trusts in Estate Planning,’ see 1 N.M.L. Rev. 


1438 (1971). 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 31 Am. 
Jur, 2d Executors and Administrators §§ 236 to 239; 79 


* Am. Jur. 2d Wills § 841. 


Statute limiting time for probate of will as applicable 


. to will probated in another jurisdiction, 87 A.L.R.2d 721. 


What circumstances excuse failure to submit will. for 
probate within time limit set by statute, 17 A.L.R.3d 1361. 

Right to probate subsequently’ discovered will as af- 
fected by completed prior proceedings in intestate admin- 
istration, 2 A.L.R.4th 1315, 

Who is resident within meaning of statute prohibiting 
appointment of nonresident executor or administrator, 9 
A.L.R.4th 1223. 

383 C.J.S, Executors and Administrators § 49; 95 C.J,S, 
Wills § 373. 


45-3-302. Informal probate; duty of court; effect of informal probate. 


Upon receipt of an application requesting informal probate of a will, the probate or the district 
court, upon making the findings required by Section 45-3-303 NMSA 1978, shall issue a written 
statement of informal probate if at least one hundred twenty hours have elapsed since the dece- 
dent's death. Informal probate is conclusive as to all persons until superseded by an order in a 
formal testacy proceeding. No defect in the application or procedure relating thereto which leads 
to informal probate i a will renders the probate void. 


History: 1953 Comp., § 32A-3-302, enacted by Laws 
1975, ch. 257, § 3-302; 1976 (S.S.), ch. 37, § 7; 1978, ch. 
159, § 5. 


Official comments. — See Commissioners on Uniform 
State Law official comment to 8-302 UPC. | 
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45-3-303 PROBATE OF WILLS AND ADMINISTRATION 45-3-304 


ANNOTATIONS .. to probate, as:conclusiveas regards real estate in another 
i i BOAT 3. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am, cia erat eee IAB 49k 


Jur. 2d Wills § 841. 4 
Decree of court, of domicile respecting validity or con- 
struction of will, or admitting it or denying its admission 


45-3-303. Informal probate; proof and findings required. 


A. In an informal proceeding for original probate of a will, the probate or the district court 

shall determine whether: 

(1) the application is complete; 

(2) the applicant has made oath or affirmation that the statements contained in the ap- 
plication are true to the best of his knowledge and belief; 

(8) the applicant appears from the application to be an interested person as defined in 
Paragraph (2) [(23)] of Subsection !A’ of Section '45-1-201 NMSA 1978; 

(4) on the basis of the statements in the application, venue is proper; 

(5) an original, duly executed and apparently unrevoked will is in the possession of the 
probate or the district court; 

(6) any notice required by Section 45-3-204 NMSA 1978 has been given; and 

(7) it appears from the application that the time limit for original probate has not expired. 

B. The application shall be denied if it indicates that a’ personal representative has been appointed 
in another county of'New Mexico or, except as provided in Subsection D of this section, if it appears 
that this or another will of the decedent has been the subject of a previous informal probate order. 

C. A will which appears to have the required signatures and which contains an attestation 
clause showing that requirements of execution under Section 45-2-502 or 45-2-506 NMSA 1978 
have been met shall be probated without further proof. In other cases, the probate or the district 
court may presume execution if the will appears to have been properly executed, or it may accept 
a sworn statement or affidavit of any person having knowledge of the circumstances of execution, 
whether or not the person was a witness to the will. 

D. Informal probate of a will which has been previously probated in another state or foreign 
country may be granted at any time upon written application by any interested person, together 
with deposit of an authenticated copy of the will and of the order or statement probating it from 
the office or court where it was first probated. 

E. A will from a place which does not provide for probate of a will after death and which is 
not eligible for probate under Subsection A of this section, may be probated in New Mexico upon 
receipt by the probate or the district court of a duly authenticated copy of the will and a duly au- 
thenticated certificate of its legal custodian that the copy filed is a true copy and that the will has 
become operative under the law of the other place. 


History: 1953 Comp., § 32A-3-303, enacted by Laws ; ANNOTATIONS 
1975, ch. 257, § 3-303; 1978, ch. 159, § 6. F 5 F . z 
Official comments, — See Commissioners on Uniform Claim for fraud. — District court erred in finding 
Gtate Law official comment to 3.309 UBC that there was no genuine issue as, to.one or more of the 
Bracketed material. — The bracketed material was material facts necessary to give rise to a claim for fraud 
inserted by the compiler and is not part of the law. in connection with the informal probate of a will, where 
The ‘reference in Subsection A(3) of'this section seem- questions raised by the papers filed with the probate court 


ingly should be to Paragraph (23), and not Paragraph (2), constituted issues of fact and affidavits in support of a mo- 


of Subsection A of 45-1-201 NMSA 1978. tion for summary judgment did not negate them. Eoff uv, 
Cross references. — For venue of decedent's estates, Forrest, 1990-NMSC-033, 109 N.M, 695, 789 P.2d 1262. 

see 45-1-303, 45-3-201 NMSA 1978. i Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
For limitations for probate proceedings, see 45-3-108 Jur. 2d Wills § 841; 80 Am. dur, 2d Wills § 1008. 

NMSA 1978. 95 C.J.S, Wills §§ 383, 484, 486. 
For venue of protective proceedings, see 45-5-403 NMSA 

1978. 


45-3-304. Reserved. 


Compiler's notes. — Laws 1975, ch. 257, § 3-304, con- 
tained this section number, but no accompanying text. 
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45-3-305 UNIFORM PROBATE CODE 45-3-307 


45-3-305. Informal probate; court not satisfied. 


The probate or the district court may decline application for informal probate of a will for any 
reason. A declination of informal probate is not an adjudication and does not preclude formal pro- 
bate proceedings. 


History: 1953 Comp., § 32A-3-305, enacted by Laws 
1975, ch. 257, § 8-305; 1978, ch. 159,87. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-305 UPC. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Wills § 841. 


Person entitled to appeal from decree admitting will to 
probate or denying probate, 88 A.L.R. 1158. 

Power and duty of probate court to set aside decree ad- 
mitting forged instrument to probate as a will, 115 A. L. ft. 
473, 

95 C.J.S. Wills § 497. 


45-3-306. Informal probate; notice requirements. 


A. The applicant shall give notice as described by Section 45-1-401 NMSA 1978 of his applica- 
tion for informal probate to any person demanding it pursuant to Section 45-3-204 NMSA 1978 
and to any personal representative of the decedent whose appointment has not been terminated. 
No other notice of informal probate is required. 

B. Ifan informal probate is granted, within 30 days thereafter the applicant shall give writen 
information of the probate to the heirs and devisees. The information shall include the name and 
address of the applicant, the name and location of the court granting the informal probate,.and the 
date of the probate. The information shall be delivered or sent by ordinary mail to each of the heirs 
and devisees whose address is reasonably available to the applicant. No duty to give information is 
incurred under this section if a personal representative is appointed who is required to give writ- 
ten information pursuant to the provisions of Section 45-3-705 NMSA 1978. An applicant's failure 
to give information as required by this section is a breach of the applicant's duty to the heirs and 
devisees but does not affect the validity of the probate. 


History: 1953 Comp., § 32A-3-306, enacted by Laws 
1975, ch. 257, § 3-306; 1995, ch, 210, § 34. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-806 UPC, 

The 1995 amendment, effective July 1, 1995, des- 
ignated the existing provision as Subsection A; in the 
first sentence of Subsection A, substituted "shall" for 


"Section 1-401" and "Section 45-3-204 NMSA 1978" for 
"Section 3-204"; and added Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 80 Am. 
Jur. 2d Wills § 932. 
95 C.J.S, Wills § 370. 


"must", substituted "Section 45-1-401 NMSA 1978" for 


45-3-307. Informal appointment proceedings; delay in order; duty of 
court; effect of appointment. 


A. Upon receipt of an application for informal appointment of a personal representative (other 
than a special administrator as provided in Section 45-3-614 NMSA 1978), if at least one hundred 
twenty hours have elapsed since the decedent's death, the probate or the district court, after mak- 
ing the findings required by Section 45-3-308 NMSA 1978, shall appoint the applicant subject to 
qualification and acceptance. However, if the decedent was a nonresident, the probate or the dis- 
trict court shall delay the order of appointment until thirty days have elapsed since death unless 
the personal representative appointed at the decedent's domicile is the applicant, or unless the 
decedent's will directs that his estate be subject to the laws of New Mexico. 

B. The status of personal representative and the powers and duties pertaining to the office are 
fully established by informal appointment. An appointment, and the office of personal representa- 
tive created thereby, is subject to termination as provided in Sections 45-3-608 through 45-3-612 
NMSA 1978, but is not subject to retroactive vacation, 


Official comments. — See Commissioners on Uniform 
State Law official comment to 3-307 UPC. 


History: 1953 Comp., § 32A-3-307, enacted by Laws 
1975, ch. 257, § 3-307; 1976 (S.S.), ch. 37, § 8; 1978, ch. 
159, § 8. 


X 
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45-3-308 


ANNOTATIONS 


Jurisdictional effect of informal appointment. 
— The district court had jurisdiction to enter a closing 
order absent an order entered on a formal petition for ap- 
pointment challenging the informally appointed personal 
representative, since the status of personal representa- 
tive and the powers and duties pertaining to the appoint- 
ment are fully established by informal appointment, (45- 
3-307 NMSA 1978), and a personal representative may 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-309 


petition for an order of complete settlement of an estate 
at any time (45-3-1001 NMSA 1978). In re Estate of Lopez, 
1987-NMCA-087, 106 N.M. 157, 740 P.2d 707. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ad- 
verse interest or position as disqualification for appoint- 
ment of administrator, executor, or other personal repre- 
sentative, 11 A.L.R.4th 638. 

33 C.J.S. Executors and Administrators §§ 63, 72. 


45-3-308. Informal appointment proceedings; proof and findings 


‘required. 


A, In informal appointment proceedings, the probate or the district court must determine 


whether: 


(1) the application for informal appointment of a personal representative is complete; 

(2) the applicant has made oath or affirmation that the statements contained in the ap- 
plication are true to the best of his knowledge and belief; 

(3) the applicant appears from the application to be an interested person as defined in 
Paragraph (20) [(23)] of Subsection A of Section 45-1-201 NMSA 1978; 

(4) on the basis of the statements in the application, venue is proper; 

(5) any will to which the requested appointment relates has been formally or informally 
probated; but this requirement does not apply to the appointment of a special administrator; 

(6) any notice required by Section 45-3-204 NMSA 1978 has been given; and 

(7) from the statements in the application, from the contents of the probated will, if any, 


and from any nominations and renunciations pursuant to Section 45-3-203 NMSA 1978 that have 
been filed before or at the time of the application, the person whose appointment is sought has 
priority entitling him to the appointment. 

B. Unless Section 45-3-612 NMSA 1978 controls, the application must be denied if it indicates 
that a personal representative who has not filed a written statement of resignation as provided 
in Subsection C of Section 45-3-610 NMSA 1978 has been appointed in New Mexico, that (unless 
the applicant is the domiciliary personal representative or his nominee) the decedent: was not 
domiciled in New Mexico and that a personal representative whose appointment has not been ter- 
minated has been appointed by a court in the state of domicile, or that other requirements of this 


section have not been met. 


C. Ifthe applicant is the domiciliary personal representative and the decedent was not domi- 
ciled in New Mexico, informal appointment proceedings may be allowed. 


History: 1953 Comp., § 32A-3-308, enacted by Laws 
1975, ch. 257, § 3-308; 1978, ch. 159, § 9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The reference in Subsection A(3) of this section seem- 
ingly should be to Paragraph (23), and not Paragraph (20), 
of Subsection A of 45-1-201 NMSA 1978. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Delega- 
tion by will of power to nominate executor, 11 A.L.R.2d 1284, 


Probate, in state where assets are found, of will of non- 
resident which has not been admitted to probate in state 
of domicile, 20 A.L.R.3d 1033. 

Eligibility of foreign corporation to appointment as 
executor, administrator or testamentary trustee, 26 
A.L.R.8d 1019. 

Construction and operation of will or trust provision ap- 
pointing advisors to trustee or executor, 56 A.L.R.3d 1249. 

33 C.J.S. Executors and Administrators §§ 61, 62. 


45-3-309. Informal appointment proceedings; court not satisfied. 


The probate or the district court may decline an application for informal appointment of a per- 
sonal representative for any reason. A declination of informal appointment is not an adjudication 
and does not preclude appointment in formal proceedings. 


History: 1953 Comp., § 32A-3-309, enacted by Laws 
1975, ch. 257, § 3-309; 1978, ch. 159, § 10; 2011, ch. 124, 
§ 45. 


Official comments. — See Commissioners on Uniform 
State Law official comment to 3-309 UPC. 
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45-3-310 


The 2011 amendment, effective January 1, 2012, pro- 
vided that the court may deny an application for an infor- 
mal appointment of a personal representative, ’' 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Power 
of court. to refuse letters testamentary to one named in 


UNIFORM PROBATE CODE. 


45-3-401 


will as executor, absent specific statutory disqualification, 
95 A.L.R, 828. 

Judgment or order in connection with appointment of 
executor or administrator as res judicata, as law of the 
case, or as evidence, on questions other than the validity 
of the appointment, 119 A.L.R. 594, 


33 C.J,8, Executors and ‘Administrators § 63. 


45-3-310. Informal appointment proceedings; notice requirements. 


The applicant must 'give notice as described by Section 1-401 [45-1-401 NMSA 1978} of his in- 
tention to seek an appointment informally to any person demanding it pursuant to Section 3-204 
[45-3-204 NMSA 1978]. No other notice of an informal appointment proceeding is required, except 
that the personal representative shall give notice pursuant to the provisions of Section 3-705 [45- 
3-705 NMSA 1978]. 


History: 1953 Comp,, § 32A-3-310, enacted Rg pan 
1975, ch. 257, § 3-310. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — Failure 
of personal representative to file proof of publication of 


notice of appointment or notice to creditors within speci- 
fied)time as tolling statute of nonclaim, 42 A.L.R.2d 1218. 
33 C.J,8. Executors and Administrators § 53. 


45-3-311. Informal appointment unavailable in certain cases. 


If an application for informal appointment indicates the existence of a possible unrevoked tes- 
tamentary instrument which may relate to property subject to the laws of New Mexico, and which 
is not filed for probate in the probate or the district court, the probate or the district court shall 
decline the application; however, such declination of informal probate is not an a ete and 
does not preclude appointment in formal proceedings. 


ANNOTATIONS 


Es, Jur. 2d, A.L.R. and C.J.S. references. — 33 
CLS: Executors and Administrators § 50. 


History: 1953 Comp., § 32A-3-311, enacted by Laws 


_ PART 4 
FORMAL TESTACY AND APPOINTMENT PROCEEDINGS | 


45-3-401. Formal testacy proceedings; nature; when commenced. 


A. A formal testacy proceeding is.litigation to determine whether a decedent left a valid will, A 
formal testacy proceeding may be commenced by an interested person filing: 
(1) a petition as described in Subsection A of Section 3-402 [45-3-402 NMSA 1978] in which 
he requests that the court, after notice and hearing, enter an order probating a will; or 
(2) a petition to set aside an informal probate of a will or to prevent informal probate of a 
will which is the subject of a pending application; or © 
(3) a petition in accordance with Subsection C of Boctian 3-402 [45- 3. 402 NMSA Be for 
an order that the decedent died intestate. ° 
B. A petition may request formal probate of a will without regard to whether or not t the same 
or a conflicting will has been informally probated. A formal testacy proceeding may, but need not, 
involve a request for appointment of a personal representative. | 
C. During the pendency of a formal testacy proceeding, the probate count shall not act upon 
any application for informal probate of any will of the Berea or any aaa for informal ap- 
pointment of a personal representative of the decedent. vf 
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45-3-402 PROBATE OF WILLS AND ADMINISTRATION 45-3-402 


D. Unless a petition in a formal testacy proceeding also requests confirmation of the previ- 
ous informal appointment, a previously-appointed personal representative,'after receipt of notice 
of the commencement of a formal probate proceeding, must refrain from exercising his power to 
make any further distribution of the estate during the pendency of the formal proceeding. If a 
petitioner requests the appointment of a different personal representative in a formal proceeding, 
the previously-appointed personal representative, after receipt of notice thereof, shall refrain from 
exercising any power of administration except as necessary to preserve the estate, or unless the 
district court orders otherwise. 


History: 1953 Comp., § 32A-3-401, enacted by Laws probate of a will is enough to commence a formal probate 


1975, ch, 257, § 3-401. proceeding; the court does not have to approve the petition. 
Official comments, — See Commissioners on Uniform In re Estate of Duncan, 2002-NMCA-069, 132 N.M. 426, 50 
State Law official comment to 3-401 UPC. P.3d 175, rev'd on other grounds sub nom. Estate of Duncan 
Cross references. — For right to jury trial in formal v. Kinsolving, 20038-NMSC-018, 133 N.M. 821, 70 P.3d 1260. 
testacy proceeding, see 45-1-306 NMSA 1978. Declaratory judgment. — A motion for declaratory 
ANNOTATIONS relief to resolve issues relating to a lease of property 


passed on through a will is a request to have the court 


Tort of interference: with anheritanee.-., Where exercise its general civil jurisdiction and, thus, a re- 


there was both an interviyos transfer of all the property quest to prevent informal probate. In re Estate of D Ng 
of a decedent's estate prior to the decedent's death and can, 2002-NMCA-069, 132 N.M. 426, 50 P.3d 175, rev'd on 


a claim of improper influence in the revision of the dece- other grounds sub nom. Estate of Duncan v. Kinsolving, 


dent's will by the execution of a codicil, an attack on the 2003-NMSC-013, 133 N.M. 821, 70 P.3d 1260. ; 
codicil in a probate proceeding would not be an adequate Settlement and distribution petition subordi- 


remedy because the estate was devoid of assets. Plaintiff nate. — A will contestant's petition for a formal testacy 


was not required to proceed in probate, but could proceed proceeding filed pursuant to this section and within the 
in a civil tort action of intentional interference with in- | three-year limit of 45-3-108 NMSA 1978 took precedence 


ert fo attare tb HiiororAboncadicil: eral, over a personal representative's petition for settlement 
Peralta, 2006-NMC A083, 139 N. we 931, 131 P.3d iss ihe and distribution of the estate filed pursuant to 45-3-1001 
Tort. of interference with inheritance is an exception NMSA 1978. Vieira v. Estate of Cantu, 1997-NMCA-042, 


to the requirement that probate is the only forum for at- 123 N. M. 342, 940 P.2d 190. 
tacking the validity of a testamentary instrument and Wills must be filed, for probate upon death of tes- 


exists.in a'situation where the estate has been depleted tator, and no will may be accepted for filing prior to the 
so that there is no remedy in probate. Peralta v. Peralta, death of the testator. 1957-58 Op. Att'y Gen. No. 58-159 


2006-NMCA-033, 139 N.M. 231, 131 P.3d 81. (opinion rendered under former law). 

Statutes permitting contest of wills to be strictly Am. Jur, 2d, A.L.R, and C.J.S. references, — 79 Am. 
construed. — There was no right to contest a will at com- Jur, 2d Wills § 842; 80 Am. Jur. 2d Wills § 952, _ 
mon law and the right to do so exists by virtue of the stat- Right to probate subsequently discovered will as af- 
utes which being in derogation of common law must be fected by completed prior proceedings in intestate admin- 


strietly construed. C. de Baca v. Baca, 1964-NMSC-006, 73 istration, 2 A.L,R.4th 1815. 
N.M. 387, 388 P.2d 392 (decided under former law). Estoppel to contest will or attack its validity by accep- 


Formal proceeding. — Under Paragraph (2) of Subsec- tance of benefits thereunder, 78 A.L.R. i 90. 
tion A, the mere filing of a petition to set aside an informal 95 C.J.S. Wills § 307. 


45-3-402. Formal testacy or appointment By Seen ee petition; _ 
contents. 


A. , Petitions for formal probate of a will, or for adjudication of intestacy with or without request 
for appointment of a personal representative, must be directed to the district court, request a judi- 
cial order after notice and hearing, and contain further statements as indicated in this section. A 
petition for formal probate of a will: 

(1) contains the original will, unless excused under the provisions of Subsection B of this 
section; 
(2) requests an order as to the testacy of the decedent in relation to a particular instru- 
ment which may or may not have been informally probated and determining the heirs; and 
_. (3) contains the statements required for informal applications as stated in Subsection A of 
Section 3-301 [45-3-301 NMSA 1978] and the statements required by Paragraphs (1) through (3) 
of Subsection B of Section 3-301 [45-3-301 NMSA 1978]. 

B. Ifthe original will is neither in the possession of the court nor accompanies the petition and 
no authenticated copy of a will probated in another jurisdiction accompanies the petition, the peti- 
tion also must state the contents of the will and why it is unavailable. 
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C. A petition for adjudication of intestacy and appointment of a personal representative must 
request a judicial finding and order that the decedent left no will and, determining the heirs; con- 
tain the statements required by Subsections A and D of Section 3-301 [45-3-301 NMSA 1978] and 
indicate whether supervised administration is sought, A petition may request an order determin- 
ing intestacy and heirs without requesting the appointment of a personal representative, in which 
case, the statements required by pipes (2) of Subsection D of Section clesain aioe 3-301 NMSA 


1978] may be omitted. , 


History: 1953 Comp., § 32A-3-402, enacted by Laws 
1975, ch. 257, § 3-402, 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-402 UPC, 


ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6.N.M.L, Rev, 213 (1976). 

Am. Jur. 2d, A.L.R. and CwJ.S. réferences: — 79 Am, 
Jur. 2d Wills § 842. 

Establishment of ‘will loxt before testator's death, 34 
A,L.R. 1304, 

Proof of contents in establishment. -of lost will, 126 
A.L.R. 1139; ; 


Proof of nonrevocation in proceeding to establish lost 
will, 8 A.L.R.2d 949, 18 A.L.R.3d 606, 86 A.L.R,3d 980, 70 
A.L.R.4th 3238. 

Who is resident within meaning of statute prohibiting 
appointment of nonresident executor or administrator, 9 
A.L.R.4th 1223. 

Adverse interest or position as disqualification for ap- 
pointment of administrator, executor, or other personal 
representative, 11 A. L.R.4th 638. 

Liability in damages for interference with expected 1 in- 
heritance or gift, 22 A.L.R.4th 1229, 

Sufficiency of evidence of nonrevocation of lost will 
not shown to have been inaccessible to testator - modern 
cases, 70 A.L.R.4th 323. 


95 ro} J.8. Wills § 373, 


45-3-403. Formal testacy proceeding; notice of hearing on petition. 


A. Upon commencement of a formal testacy proceeding, the district court shall fix a time and 
place of hearing. Notice shall be given in the manner prescribed by Section 1-401 [45-1-401 NMSA 
1978] by the petitioner to the persons enumerated in this section and to any additional person who 
has filed a demand for notice under Section 3-204 [45-3-204 NMSA 197 8] of the [Uniform] Probate 
Code. 

B. Notice shall be given to the following persons: the surviving spouse, children and other heirs 
of the decedent (who would have taken had the decedent died intestate); the devisees and personal 
representatives named in any will that is being, or has been, probated, or offered for informal or 
formal probate in the county, or that’is known by the petitioner to have been probated, or offered 
for informal or formal probate elsewhere; and any personal representative of the decedent: whose 
appointment has not been terminated. Notice may be given to other persons. In addition, the pe- 
titioner shall give notice by publication to all unknown persons and to all known persons whose 
addresses are unknown who have any interest in the matters being litigated. 

C. If it appears by the petition or otherwise that the fact ‘of the death of the’alleged decedent 
may be in doubt, or on the written demand of any interested person, a copy of the notice of the 
hearing on the petition shall be sent by registered or certified mail to the alleged decedent at his 
last known address. The district court shall direct the petitioner to report the results of, or make 
and report back concerning, a reasonably diligent search for the alleged decedent in any manner 
that may seem advisable, including any or all of the following methods: 

(1) by inserting in one or more suitable periodicals, a notice requesting statins fe from 
any person having knowledge of the where-abouts of the alleged decedent; 

(2) by notifying law enforcement officials and public welfare sie in poate loca- 
tions of the disappearance of the alleged decedent; and’ 

(3) by engaging the services of an investigator. The costs of any eee so directed shall be 
paid by the petitioner if there is no bg hai Gy Bag or by the estate of the het ete in case ioe is 
administration. 


History: 1953 Comp., § 32A-3-408, enacted sc Laws | 
1975, ch. 257, § 3-403. _ 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-403 UPC. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Beneficiary of prior will not entitled to notice. — 
The principal beneficiary of a prior: but revoked will-which 
had not been offered for informal or formal probate was 
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not entitled to notice under this section. In re Estate of . Am. Jur. 2d, A.L.R. and C.J.S, references. — 79 Am. 
Strozzi, 1995-NMCA-099, 120 N.M. 541, 903 P.2d 852. Jur. 2d Wills § 842; 80 Am. Jur, 2d Wills §§ 932, 933. 
Law reviews. — For survey, "Article VII of the New 95 C.J.S. Wills § 370. 


Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M. L, Rev. 2138 (1976). 


45-3-404. Formal testacy proceedings; written objections to probate. 


In a formal testacy proceeding, any interested person who opposes the probate of a will for any 
reason shall state in his pleadings his objections to probate of the will. 


la 


History: 1953 Comp., § 32A-3-404, enacted by Laws Right of creditor of heir to contest will, 46 A.L.R. 1490, 
1975, ch. 257, § 3-404. 128 A.L.R. 963. 
Official comments. — See Commissioners on Uniform Contract to refrain from contesting will, 55 A.L.R. 811. 
State Law official comment to 3-404,UPC. Form and particularity of allegations to raise issue of 
Cross references. — For general provisions concern- undue influence, 107 A.L.R. 832. 
ing fraud, see 45-1-106 NMSA 1978. Right of assignee of expectancy to contest will, 112 
For ee in closing statement, see 45-3-1005 NMSA A.L.R. 84. 
1978, Legal capacity of one whom testator had agreed to 
adopt, but whose adoption had not been effected, to con- 
> ANNOTATIONS test will, 112 A.L.R. 1422, 
“tree limit. for filing objections and jury trial de- Necessity of allegations that contestant of will is inter- 
mand. — As long as the objection to the probate of a will ested party, 117 A.L.R. 1455. 
under'45-3-404 NMSA 1978 is filed in good faith and at a Right, of heirs, next of kin or others who would have 
reasonable time, and is not found by the trial court to be benefited by denial of probate of will, to share in the con- 
interposed for delay or other improper purpose, a jury de- sideration for an agreement to which they were not par- 
mand filed contemporaneously with it should be deemed ties to withdraw objections to probate, 120 A.L.R. 1495. 
timely. Morlolock v Lozoya, 2001-NMCA-030, 180 N.M. Presumption and burden of proof as regards continu- 
258, 23 P.3d 933. ance or revocation of will produced for probate, 165 A.L.R. 
Presumption of undue influence. — Where a trans- 1188. , : af 
fer of property is made by a parent to his child, a husband Estoppel to contest will or attack its validity, 28 
to his wife, a brother to his sister, etc., it is ordinarily a A.L.R.2d 116, 78 A.L.R.4th 90. f i 
natural result of the affection which normally is a con- Right of executor or administrator to contest will or 
comitant of these relationships, and it would be unfair un- codicil of his decedent, 31 A.L.R.2d 756. 
der'such circumstances to impose a presumption of undue Validity and enforceability of agreement to drop or com- 
influence upon the transfer: But where, in addition to the promise will contest or withdraw objections to probate, or 


of agreement to induce others to do so, 42 A.L.R.2d 1319. 
Right of trustee named in earlier will to.contest, or seek 
to revoke probate of, later will, 94 A.L,R.2d 1409. 
Family settlement of testator's estate, 29 A.L.R.3d 8, 
Modern status: inheritability or descendability of right 


usual circumstances, it is shown that the beneficiary of the 
transfer occupies a dominant position in the relationship 
which is not the usual circumstance in:such relationships, 
then it is proper to impose a presumption of undue: influ- 
ence upon the transfer. Galvan v. Miller, 1968-NMSC-139, 


79 N.M. 540, 445 P.2d 961 (decided under former law), to contest will, 11 A.L.R.4th 907. 4 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. What constitutes contest or attempt to defeat will 
Jur, 2d Wills §§ 842, 847: 80 Am, Jur, 2d Wills § 938. within provision thereof forfeiting share of contesting 


beneficiary, 3 A.L.R.5th 590. 


Compromise or settlement of controversy over will as 95 O.J.8. Wills §§ 322, 374. 


changing nature of interest or estate under will, 5 A.L.R. 
1384, 


45-3-405. Formal testacy proceedings; uncontested cases; hearings and 
proof. . 


A. Ifa petition in a formal testacy proceeding is unopposed, the district court may order. pro- 
bate or intestacy on the strength of the pleadings if satisfied that the conditions of Section 3-409 
[45-3-409 NMSA 1978] have been met, or,conduct a hearing in open court and require proof of the 
matters necessary to support the order requested. 

B. If evidence concerning execution of a will which is not self-proved is necessary in uncon- 
tested cases, the affidavit or testimony of at least one of the attesting witnesses is required if he 
is within New Mexico, competent and able to testify. Othenwieey due execution of a will may be 
proved by other evidence. 

C. If the will is self-proved in an uncontested case, manent. with signature requirements 
for execution is conclusively presumed and other requirements of execution are presumed, subject 
to rebuttal without the testimony of any witness, upon filing the will and the acknowledgment 
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and affidavits annexed or attached thereto, unless there is proof of fraud or forgery affecting the 
acknowledgment or affidavit. 


History: 1953 Comp., § 32A-3-405, enacted by Laws such evidence may be used to show the existence of undue 
1975, ch, 257, § 3-405. influence. Galvan v. Miller, 1968-NMSC-139, 79 N.M. 540, 
Official comments. — See Commissioners on Uniform 445 P.2d 961. 
State Law official comment to 3-405 UPC. Existence of undue influence determined from cir- 
Cross references. — For general provisions concern- cumstances of case. Galvan v. Miller, 1968-NMSC-139, 
ing fraud, see 45-1-106 NMSA 1978. 79 N.M. 540, 445 P.2d 961. é , 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
ANNOTATIONS i | Jur. 2d Wills § 842; 80 Am. Jur. 2d Wills § 1008. 


Use of circumstantial evidence to show undue 95 C.J.S. Wills §§ 392, 393, 411, 422. 


influence. — Where the only evidence is circumstantial, 


45-3-406. Formal testacy proceedings; contested cases; testimony of 
attesting witnesses. 


A. If evidence concerning execution of a will which is not self-proved is necessary in contested 
cases, the testimony of at least one of the attesting witnesses is required if he is within New 
Mexico, competent and able to testify. Otherwise, due execution of a will may be proved by other 
evidence. : 

B. If the will is self-proved in a contested case, compliance with signature requirements for 
execution is conclusively presumed and other requirements of execution are presumed, subject 
to rebuttal without the testimony of any witness, upon filing the will and the acknowledgment 
and affidavits annexed or attached thereto, unless there is proof of fraud or forgery affecting the 
acknowledgment or affidavit. 


History: 1953 Comp., § 32A-3-406, enacted by Laws instruments previously executed by poe in question, 82 


1975, ch. 257, § 3-406. A.L.R. 963. 

Official comments. — See Commissioners on Uniform Codicil as affecting application of statutory provision to 
State Law official comment to 3-406 UPC. will, or previous codicil not otherwise subject, or as obvi- 

Compiler's notes. — This section includes within its ating objections to lack of testamentary capacity, undue 
scope some of the functions of former 30-2-9, 1953 Comp. influence or defective execution otherwise fatal to will, 87 

Cross references. — For general provisions concern- A.L.R. 836. 
ing fraud, see 45-1-106 NMSA 1978. Fraud as distinguished from undue influence as ground 

For Rules of Evidence, see 11-101 NMRA. for contesting will, 92 A.L.R. 790. 

— Undue influence by third person in which immediate 
ANNOTATIONS beneficiary did not participate, 96 A.L.R. 613. 

Evidence sufficient to establish prima facie proof Form and particularity of allegations to raise aati of 
of execution, In re Estate Kimble, 1994-NMCA-028, 117 undue influence, 107 A.L.R. 832. 

N.M., 258, 871 P.2d 22, Right of assignee of expectancy to contest will, 112 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. A.L.R. 84. 

Jur, 2d Wills § 842; 80 Am. Jur, 2d Wills § 1008. Legal capacity of one whom testator had agreed to 
Compromise or settlement of controversy over will as adopt, but whose adoption had not been effected, to con- 

changing nature of interest or estate under will, 5 A.L.R. test will, 112 A.L.R. 1422. 

1384. Necessity of allegations that contestant of will is inter- 
Creditor of heir, right to contest will, 46 A.L.R. 1490, ested party, 117 A.L.R. 1455. 

128 A.L.R. 963. Admissibility of evidence on question of testamentary 
Contract to refrain from contesting will, 55 A.L.R. 811. capacity or undue influence in a will contest as affected 
Executor or trustee named in will as beneficiary within by remoteness, relative to the time when the will was ex- 

rule that activity of beneficiary in preparation of will ecuted, of the facts or events to which the evidence relates, 

raises presumption of undue influence, 63 A.L.R. 948. 124 A.L.R. 433, 168 A.L.R, 969. 

Admissibility of other than testimony of subscribing Proof, or possibility of proof, of will without testimony of 
witness to prove execution of will or testamentary capac- attesting witness as affecting application of statute relat- 
ity, 63 A.L.R. 1195. _ ing to invalidation of will, or of devise or legacy, where at- 

Presumption and burden of proof as to undue influence testing witness is beneficiary under will, 183 A.L.R. 1286. 
on testator, 66 A.L.R. 228, 154 A.L.R. 583. Right of one not otherwise qualified to contest’ will or 

Admissibility and credibility of testimony of subscribing to appeal from probate to do.so by virtue of status as 
witness tending to impeach execution of will or testamen- husband or wife, prospective heir or next of kin of living 
tary capacity of testator, 79 A.L.R. 394, person who is entitled but does not exercise or consent to 

Admissibility of declarations of testator on issue of un- exercise of the right, 149 A.L.R. 1270. 
due influence, 79 A.L:R. 1447, 148 A.L.R. 1225. Probative value of opinion testimony of handwriting ex- 

Admissibility and weight on issue of mental capacity perts that document is not genuine, opposed to testimony of 
or undue influence, in respect of will or conveyance, of persons claiming to be attesting witnesses, 154 A.L.R. 649. 
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Contingent interest as sufficient to entitle one to oppose Necessity of laying foundation for opinion of attesting 
or contest will or codicil, 162 A.L.R. 843. witness as to mental condition of testator or testatrix, 17 
Instructions, in will contest, defining natural objects of A.L.R.3d 503. 
testator's bounty, 11 A.L.R.2d 731. Family settlement of testator's estate, 29 A.L.R.3d 8. 
Right of debtor of or person claimed to be liable to estate Competency, as witness attesting will, of attorney 
to contest will or challenge its admission to probate, 15 named therein as executor's attorney, 30 A.L.R.3d 1361. 
A.L.R.2d 864. May parts of will be upheld notwithstanding failure of 
' . Nuncupative will, effectiveness where essential witness other parts for lack of testamentary capacity or undue in- 
thereto is beneficiary, 28 A.L.R.2d 796. 3 fluence, 64 A.L.R.3d 261, 
Interlineations and changes appearing on face of will, Liability in damages for interference with expected in- 
34 A.L.R.2d 619. heritance or gift, 22 A.L.R.4th 1229. 
Proof of due execution of lost will, 41 A.L.R.2d 393. What constitutes contest or attempt to defeat will 
Validity and enforceability of agreement to drop or com- within provision thereof forfeiting share of contesting 
promise will contest or withdraw objections to probate, or beneficiary, 3 A.L.R.5th 590. 
of agreement to induce others to do so, 42 A.L.R.2d 1319, Action for tortious interference with bequest as pre- 
Right of trustee named in earlier will to contest or seek cluded by will contest remedy, 18 A.L.R.5th 211. 
to revoke probate of later will, 94 A.L.R.2d 1409. 95 C.J.S. Wills §§ 392, 393, 411, 422, 


45-3-407. Formal testacy proceedings; burdens in contested cases. 


In contested cases, petitioners who seek to establish intestacy have the burden of establishing 
prima facie proof of death, venue and heirship. Proponents of a will have the burden of establish- 
ing prima facie proof of due execution in all cases, and if they are also petitioners, prima facie proof 
of death and venue. Contestants of a will have the burden of establishing lack of testamentary 
intent or capacity, undue influence, fraud, duress, mistake or revocation. Parties have the ultimate 
burden of persuasion as to matters with respect to which they have the initial burden of proof. If a 
will is opposed by the petition for probate of a later will revoking the former, it shall be determined 
first whether the later will is entitled to probate. If a will is opposed by a petition for a declaration 
of intestacy, it shall be determined first whether the will is entitled to probate. 


History: 1953 Comp., § 32A-3-407, enacted by Laws the beneficiary had written using a will template which 
1975, ch. 257, § 3-407, the beneficiary obtained at a stationery store; because 
Official comments. — See Commissioners on Uniform the prior will had not been signed in accordance with the 
State Law official comment to 3-407 UPC. requirements of the Uniform Probate Code,'the decedent 
Cross references. — For proof of death or status, see and the beneficiary instructed an attorney to prepare a 
45-1-107 NMSA 1978. , will that contained the same language as the earlier will; 
For proof of self-proved wills, see 45-2-504 NMSA 1978. the beneficiary spoke for the decedent; the beneficiary dis- 
For proof of due execution of wills in informal probate, paraged the other siblings; the decedent was submissive 
see 45-3-303 NMSA 1978, around the beneficiary; the beneficiary manipulated the 
For proof of due execution of wills in formal probate, see decedent's bank accounts; and the beneficiary did not tell 
45-3-405, 45-3-406 NMSA 1978, the siblings about the will or about deeds which the dece- 
For proof of valid power of attorney, see 45-5B-106 dent had executed conveying the decedent's real property 
NMSA 1978. to the beneficiary, the evidence was sufficient to prove the 
For Rules of Evidence, see 11-1102 NMRA. existence of a confidential relationship and suspicious cir- 


cumstances and raise the presumption of undue influence 
in the execution of the decedent's will. Chapman v. Va- 
rela, 2009-NMSC-041, 146 N.M. 680, 213 P.38d 1109, rev'g 
2008-NMCA-108, 144 N.M. 709, 191 P.3d 567. 

Purpose of section. — This section was intended to 
clarify the previously existing case law concerning undue 
influence, rather than to effect a substantial change. Jn re 
Estate of Gonzales, 1988-NMCA-098, 108 N.M. 5838,:775 


ANNOTATIONS 


Effect of presumption of undue influence. — A 
will contestant is never required to offer direct evidence 
of undue influence. The mechanism of a presumption al- 
lows the will contestant to get the issue of undue influ- 
ence before the finder of fact by offering only proof of a 
confidential relationship and suspicious circumstances, 


even in the face of contradictory evidence. Chapman v. Va- P.2d 1300. : , : 
rela, 2009-NMSC-041, 146 NM. 680, 213 P3d 1109, rev'g Burden of proof. — This section requires that the 
2008-NMCA-108, 144 N.M. 709, 191 P.3d 567. contestant establish a prima facie case of undue influ- 


ence. Once that initial burden has been met, the propo- 
nent has the burden of presenting evidence in opposition 
to the prima facie proof. If the proponent does not meet 
this burden, the contestant's evidence might require 
a finding of undue influence. In re Estate of Gonzales, 
1988-NMCA-098, 108 N.M. 583, 775 P.2d 1300. 

Reliance on presumption. — In making a prima 
facie case, a contestant may be entitled to rely on a pre- 
sumption, In re Estate of Gonzales, 1988-NMCA-098, 108 
N.M. 583, 775 P.2d 1300. 

Proof of "due execution" where forgery in issue. 
— Where there was no forgery issue separable from the 


Sufficient evidence of undue influence. — Where 
decedent's will left one dollar to each of the decedent's 
children, except one child, who was appointed as personal 
representative and to whomrthe will conveyed the remain- 
der of the decedent's estate; the decedent depended on 
the beneficiary for transportation, gave the beneficiary a 
power of attorney and placed the beneficiary's name on 
the decedent's bank accounts; the decedent suffered from 
age-related and stroke-related loss of cognitive function- 
ing and memory loss; approximately one year before the 
decedent's last will was written, the decedent signed a sep- 
arate and nearly identical document to the last will that 
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factual issue of "due execution," the proponent of a will, 
by claiming forgery, does not avoid her statutory burden of 
persuading the trial court of "due execution" of the alleged 
will. In re Estate of Foster, 1985-NMCA-038, 102 N.M. 707, 

699 P.2d 638. 

Generally, as to imposition of presumption of un- 
due influence. — Where a'transfer of property is made 
by a parent to his child, a husband to his wife, a brother 
to his sister, etc., it is ordinarily a natural result of the af- 
fection which normally is a concomitant of these relation- 
ships, and it would be unfair under such circumstances to 
impose a presumption of undue influence upon the trans- 
fer. But where, in addition to the usual circumstances, it is 
shown that the beneficiary of the transfer occupies ‘a dom- 
inant position in the relationship which is not the usual 
circumstance in such relationships, it is proper to impose 
a presumption of undue influence upon the transfer, Gal- 
van v. Miller, 1968-NMSC-139, 79 N.M. 540, 445 P.2d 961, 

Factors raising undue influence presumption, — 
The facts of: (1) the age, poor eyesight and lack of educa- 
tion of decedent; (2) decedent's poor mental history; (3) the 
fiduciary and confidential relationship existing between 
testatrix and her brothers; (4) the opportunity to exer- 
cise an undue influence; (5) the brothers' participation in 
the procurement of the will; and (6) the unusually large 
proportion of the estate received by the brothers as ben- 
eficiaries give rise to a rebuttable presumption that the 
brothers of decedent exerted undue influence on decedent. 
Hummer v, Betenbough, 1965-NMSC-075, 75 N,M. 274, 
404 P.2d 110. 

Not raising presumption. — A presumption of un- 


due influence is not raised and the burden of proof is not | 


shifted by the mere fact that a beneficiary occupies, with 
respect to the testator, a confidential or fiduciary relation. 
Hummer v. Betenbough, 1965-NMSC-075, 75 N.M. 274, 
404 P.2d 110. 

Confidential relationship with testator. — Evi- 
dence that'a beneficiary had aconfidential relationship 
with ‘the testatrix is sufficient to'raise a presumption of 
undue influence only if other suspicious circumstances 
are shown. Lucero v, Lucero, 1994-NMCA-128, 118 N.M. 
636, 884 P.2d 527. 

Evidence not rebutting presumption. — Testimony 
by the attorney who prepared the will that if undue in- 
fluence were exerted on decedent, he had:no knowledge 
of such influence, standing alone in the face of the strong 
presumption to the contrary, is not sufficient to rebut the 
presumption of undue influence. Hummer v. Betenbough, 
1965-NMSC-075, 75 N.M. 274, 404 P.2d 110, 

Presumption raised. — There was substantial evi- 
dence to support imposition of presumption of undue 
influence over an elderly woman who gave property to 
her step-grandson where: (1) the grandson gave no con- 
sideration for the property; (2) the grandmother never 
mentioned to close friends or family an affection for the 
grandson or her intent to give him the property; (3) the 
grandmother placed trust and reliance in the grandson's 
parents and grandfather to assist her in executing the 
documents to transfer the property; (4) the grandmother 
had a short and limited relationship with her grandson; 
and (5) she had expressed an intention to leave the subject 
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property to her son. Montoya v. Torres, 1991-NMGA-152, 
113 N.M. 105, 823 P.2d 905. 

Lack of consideration for testamentary gift. — Lack 
of consideration for a testamentary gift is not ordinarily a 
"suspicious circumstance" giving rise to a finding of undue 
influence by the beneficiary upon the testator’ Gersbach v. 
Warren, 1998-NMSC-013, 125 N.M. 269, 960 P.2d 811. 

Secrecy on part of testator not "suspicious cir- 
cumstance." — While secrecy on the part of a benefi- 
ciary of a testamentary gift may constitute a "suspicious 
circumstance" giving rise to a finding of undue influence, 
secrecy on the part of the testator does not. Gersbach v. 
Warren, 1998-NMSC-013, 125 N.M. 269, 960 P.2d 811, 

Insufficient evidence of undue influence. — Con- 
testant did not establish:a prima facie case of undue in- 
fluence, where decedent was found to be mentally alert, 
although elderly and sick, and she met with her lawyer on 
several occasions and divided her property among her clos- 
est relatives. In re Estate of Gonzales, Mahe 
108 N.M. 583, 775 P.2d.1300. 

The totality of the circumstances did not support con- 
testant's claim of undue influence by beneficiary upon the 
testator; without such a showing, the court cannot specu- 
late upon facts underlying the will without jeopardizing 
the principle of testamentary freedom, Gersbach v, War- 
ren, 1998-NMSC-013, 125 N.M. 269, 960 P.2d 811. | ~ 

Evidence sufficient to establish prima facie proof 
of execution. In re Estate of Kimble, 1994- NMCA+028, 
117 N.M. 258, 871 P.2d 22, | 

Execution of will. — The proponent of a para 
purporting to constitute a will has the burden of estab- 
lishing at trial proof of the execution of the instrument. 
In_re Estate of Kelly, 1983-NMCA-018, 99 N.M. 482, 660 


“P.2d 124. 


Probate exception precludes federal jurisdic- 
tion, — Plaintiff's claim of tortious interference with 
inheritance based on the allegation that defendant used 
undue influence to cause the testator to execute a will in 
favor of defendant was a dispute cognizable only in the 
probate court, which precluded federal jurisdiction under 
the probate exception. Rienhardt v, Kelly, 164 F.3d 1296 
(10th Cir. 1999). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 80 Am. 
Jur. 2d Wills §§ 952, 953. 

Judgment denying validity of will because of nda in- 
fluence, lack of mental capacity or the like, as res judicata 
as to validity of another will, deed or other instrument, 25 
A.L.R.2d 657. 

Modern status: inheritability or descendability of Fight 
to contest will, 11 A.L.R.4th 907. 

Validity and enforceability of provision of will or trust 
instrument, for forfeiture or reduction of share of contest- 
ing beneficiary, 23 A.L.R.4th 369. — 

Sufficiency of evidence to support grant of summary 
judgment in will probate or contest proceedings, 53 
A,L.R.4th 561. ) 

Sufficiency of evidence of nonrevocation of lost wil 
not shown to have been inaccessible to testator - modern 
cases, 70 A.L.R.4th 323. 

95 C.J.S, Wills § 384, . 


45-3-408. Formal testacy proceedings; will construction; effect of final 
order i in another jurisdiction, 


A final order ofa court of entstlier state determining testacy, the validity or construction of a will, 
made in a proceeding involving notice to and an opportunity for contest by all interested persons, 
must be accepted as determinative by the courts of New Mexico if it includes, or is based upon, a 
finding that the decedent was domiciled at his death in the state where the order was made. 
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45-3-409 


History: 1953 Comp., § 32A-3-408, enacted by Laws 
1975, ch. 257, § 3-408. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-408 UPC. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-411 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 95 
C.J.S. Wills § 577. 


45-3-409. Formal testacy proceedings; order; foreign will. 


A. After the time required for any notice has expired, upon proof of notice, and after any hear- 
ing that may be necessary, if the district court finds that the testator is dead, venue is proper and 
that the proceeding was commenced within the limitation prescribed by Section 3-108 [45-3-108 
NMSA 1978], it shall determine the decedent's domicile at death, his heirs and his state of testacy. 
Any will found to be valid 'and unrevoked shall be formally probated. Termination of any previous 
informal appointment of a personal representative, which may be appropriate in view of the relief 
requested and findings, is governed by Section 3-612 [45-3-612 NMSA 1978]. The petition shall be 
dismissed or appropriate amendment allowed if the court is not satisfied that the alleged decedent 
is dead. 

B. A will from a foreign jurisdiction which does not provide for probate of a will after Artic 
may be proved for probate in New Mexico by a duly authenticated certificate of its legal custodian 
that the copy introduced is a true copy and that the will has become operative under the law of the 
foreign jurisdiction. 


History: 1958 Comp., § 32A-3-409, enacted by Laws 
1975, ch, 257, § 3-409. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 8-409 UPC, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills § 842. 
95 C.J.S. Wills §§ 3438, 348. 


45-3-410. Formal testacy proceedings; probate of more than one 
instrument. 


If two or more instruments are offered for probate before a final order is entered in a formal tes- 
tacy proceeding, more than one instrument may be probated if neither expressly revokes the other 
or contains provisions which work a total revocation by implication. If more than one instrument 
is probated, the order shall indicate what provisions control in respect to the nomination of a per- 
sonal representative, if any. The order may, but need not, indicate how any provisions of a particu- 
lar instrument are affected by the other instrument. After a final order in a testacy proceeding has 
been entered, no petition for probate of any other instrument of the decedent may be entertained, 
except incident to a petition to vacate or modify a previous probate order and subject to the time 
limits of Section 3-412 [45-3-412 NMSA 1978]. 


History: 1953 Comp., § 32A-3-410, enacted by Laws 
1975, ch. 257, § 3-410. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-410 UPC, 


ANNOTATIONS . 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Wills §§ 824, 842. 


Incorporation into will of provisions of will of another 
person by reference thereto, 37 A.L.R, 1476. 

Probate where two or more testamentary documents, 
bearing the same date or undated, are proffered, 17 
A.L.R.3d 603. 

95 C.J.S, Wills § 313. 


45-3-411. Formal testacy proceedings; partial intestacy. 


If it becomes evident in the course of a formal testacy proceeding that, though one or more in- 
struments are entitled to be probated, the decedent's estate is or may be partially intestate, the 


district court shall enter an order to that effect. 


History: 1953 Comp., § 32A-3-411, enacted by Laws 
1975, ch. 257, § 3-411. 


Cross references. — For burdens of proof in contested 
cases, see 45-38-407 NMSA 1978. 
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45-3-412 UNIFORM PROBATE CODE 45-3-412 


ANNOTATIONS May parts of will be upheld notwithstanding failure of 
other parts for lack of testamentary mental capacity or 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 80: Am. undue influence, 64. A.L.R.3d 261. 
Jur. 2d Wills § 870. 95 C.J.S, Wills §§ 317, 322. 


45-3-412. Formal testacy proceedings; effect of order; vacation. 


A. Subject to appeal and subject to vacation as provided in this section and in Section 45-3-413 | 
NMSA 1978, a formal testacy order under Sections 45-3-409 through 45-3-411 NMSA 1978, in- 
cluding an order that the decedent left no valid will and determining heirs, is final as to all persons 
with respect to all issues concerning the decedent's estate that the court considered or might, have 
considered incident to its:rendition relevant to the question of whether the decedent left a valid 
will and to the determination of heirs, except that: 

(1). the court shall entertain a petition for modification or Bectrd BS its order and probate 
of another will of the decedent if it is shown that the proponents of the later-offered will were un- 
aware of: ' 

(a) its existence at the time of the earlier proceeding; or 

(b) the earlier proceeding and were given nojnotice thereof except by publication; 

(2) if intestacy-of all or part of the estate has been ordered, the determination of heirs of 
the decedent may be reconsidered if it is shown that one or more persons were omitted from the 
determination and it is also shown that the persons were: 

(a) unaware.of their relationship to the decedent; 

(b) . were unaware of his.death; or 

(c) were given no notice of any proceeding concerning his estate except by copticalton: 

(3) a petition for vacation under either Paragraph (1) or (2) of this subsection shall be filed 
prior to the earliest of the following time limits: 

(a) if a personal representative has been appointed for the estate, the time of entry 
of any order approving final distribution of the estate or, if the estate is closed by statement, six 
months after the filing of the closing statement; 

(b) whether or not a personal representative has been appointed for the estate of the 
decedent, the time prescribed by Section 45-3-108 NMSA 1978 when it is no longer possible to ini- 
tiate an original proceeding to probate a will of the decedent; or 

(c) twelve. months after the entry of the order sought.to be vacated; 4 

(4) the order originally rendered in the testacy proceeding may be modified or vacated, if 
appropriate under the circumstances, by the order of probate of the later-offered will or the order 
redetermining heirs; and | . 

(5) the finding of the fact of death is conclusive as to.the alleged decedent only if natice 
of the hearing on the petition in the formal testacy proceeding was sent by registered or certified 
mail addressed to the alleged decedent at his last known address and the court finds that a search 
under Subsection C of Section 45-3-403 NMSA 1978 was made. . 

B. Ifthe alleged decedent is not dead, even if notice was sent and search was fonds he may 
recover estate assets in the hands of the personal representative. In addition to any remedies 
available to the alleged decedent by reason of any fraud or intentional wrongdoing, the alleged de- 
cedent may recover any estate or its proceeds from distributees that is in their hands or the value 
of distributions received by them to the extent that any recovery from distributees is equitable in 
view of all of the circumstances. 


History: 1953 Comp., § 82A-3-412, enacted by Laws ._.._ "Section 45-3-108 NMSA 1978" for "Section, 3-108" in 
1975, ch. 257, § 3-412; 1995, ch. 210, § 35. . ‘Subparagraph - (3)(b); substituted “Section 45-3-403 

Official comments, — See Commissioners on Uniform NMSA 1978" for "Section 3-403" in Paragraph (5); and 
State Law official comment to 3-412 UPC. ; made minor stylistic changes. 

The 1995 amendment, effective July 1, 1995, in bod 
Subsection A, auhetituted "Section 45-3-413 NMSA ANNOTATIONS 


1978" for "Section 3-413" and substituted "Sections 45- 
3-409 through 45-3-411 NMSA 1978" for "Sections 3- 
409 through 3-411" in the introductory paragraph; 
substituted "shall be filed" for "must be filed" in the 
introductory paragraph of Paragraph (3); substituted 


Knowledge of later-offered will. — Insofar as a 
party who had knowledge of the contents of a later-offered 
will reasonably believed that will to have been destroyed 
as of the time of the decedent's death, she was entitled to 
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45-3-413 


relief. Pidcock v. Apodaca, 2001-NMCA-087, 130 N.M. 460, 
26 P.3d 764, cert. denied, 180 N.M. 484, 27 P.3d 476. 
Bona fide purchaser of mineral rights. — In a long- 
standing dispute over ownership of mineral rights follow- 
ing the 1988 death of the sole beneficiary of the mineral 
rights, where, following a 1975 probate proceeding in which 
the district court found decedent to be the sole heir, devi- 
see, legatee, and interested party with respect to a 1974 
will that decedent and her husband: executed and a 2007 
heirship proceeding in which the district court determined 
heirship to the decedent and awarded title of the mineral 
rights to plaintiff, an heir of decedent, who eventually sold 
the mineral rights to an oil and gas company, and where in- 
tervenors claimed that the 1974 will devised vested future 
interests in the mineral rights to their predecessors in title, 
and where, following a remand from the New Mexico court 
of appeals, the district court granted a motion for summary 
judgment quieting title in favor of plaintiff and the oil and 
gas company, the district court erred in granting plaintiff's 
motion for summary judgment because plaintiff did not ex- 
ercise reasonable diligence in attempting to identify and 
give notice to potential interested parties prior to the 2007 
heirship proceeding, rendering the 2007 heirship proceed- 
ing void; the district court, however, did not err in conclud- 
ing that the oil and gas company was a bona fide purchaser, 
based on the evidence that no person had ever challenged 
the validity of the 2007 heirship proceeding and therefore 
the oil and gas company had no notice of title defects in the 


minerals that it purchased. Premier Oil & Gas, Inc. v, Welch, 


2021-NMCA-028, cert granted. 

Rule not inconsistent with section. — The provi- 
sions of Rule 60(b)(1), N.M.R. Civ. P. (now Rule 1-060B(1) 
NMRA), which provide for relief ‘for mistake, inadver- 
tence, surprise, or excusable neglect, are not inconsistent 
with the grounds for relief stated in this section. Mathie- 


son v, Hubler, 1978-NMCA-119, 92 N.M. 381, 588 P.2d . 


1056, cert. denied, 92 N.M. 3538, 588 P.2d 554. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-414 


Triggering of twelve-month time limit. — Amended 
order issued under Rule 1-060(A) NMRA to correct cleri- 
cal orders in the original probate order did not vacate the 
original order; as a result, the twelve-month time limit in 
Subparagraph A(8)(c) for challenging the court's heirship 
findings was triggered at the time of the original order, 
not the amended order. Harrell v. Hayes, 1998- NMCA- 136, 
126 N.M. 23, 965 P.2d 939. 

Adequate notice. — Where it was undisputed that son 


_ received first. petition by certified mail and that he and his 


mother retained counsel to participate in probate proceed- 
ing, statutory and constitutional notice requirements were 
complied with. In re Estate of Gaines, 1992-NMCA-027, 
113 N.M. 652, 830 P.2d 569, . 

Showing required. — This section requires. a show- 
ing of a will or an omitted heir, and such a showing 1 is a 
necessary circumstance without which it would be inap- 
propriate to modify or vacate a “final" order. Mathieson 
v. Hubler, 1978-NMCA-119, 92°N.M. 381, 588 P.2d 1056, 
cert. denied, 92 N.M. 353, 588 P.2d 554. 

Husband's sworn disclaimer of any interest in 
his wife's estate, except insofar as he might be a devisee 
under a will, is substantial evidence, in itself, to support 
a trial court's finding that the husband had ‘not brought 
himself within Subsection A(2) of this section. Mathieson 
v, Hubler, 1978-NMCA-119, 92 N.M. 381, 588 P.2d 1056, 
cert. denied, 92 N.M. 853, 588 P.2d 554. 

Where time for appealing formal testacy order 
had run, the distribution of the estate was res judicata 
absent fraud or jurisdictional error. In re Estate of Kem- 
nitz, 1981-NMCA-013, 95 N.M. 518, 623 P.2d 1027. 

Law reviews. — For annual survey of New Mexico 
law relating to estates and trusts, see 12 N.M.L. Rev. 363 
(1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Wills § 842; 80 Am, Jur, 2d Wills §§ 1063, 1065, 

95 C.J.S. Wills §§ 502, 574, 584. 


45-3-413. Formal testacy proceedings; eps oye of order for éther cause. 


For good cause shown, an order in a formal testacy eerie may be modified or vacated 
within the time allowed;for appeal;as provided by the Rules Governing Appeals to the Supreme 
Court and Court of Appeals and Original Proceedings inthe Supreme Court [12-101 NMRA]. 


History: 1953 Comp., § 32A-3-413, enacted by Laws 
1975, ch. 257, § 3-413. 
‘Official comments. — See Commissioners on Uniform 
State Law official comment to 3-413 UPC; 


»ANNOTATIONS | 


Where time for appealing formal testacy order 
had run, the distribution of the estate was res judicata 


absent fraud or jurisdictional error. In re Estate of Kem- 
nitz, 1981-NMCA-013, 95 N.M. 513, 623 P.2d 1027, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 80 Am. 
Jur, 2d Wills § 1063. 

95 C.J.S. Wills § 502, 


45-3-414. Formal proceedings concerning appointment of personal 


representative. 


A. A formal proceeding for adjudication regarding the priority or qualification of one who is an 
applicant for appointment as personal representative, or of one who previously has been appointed 
personal representative in informal proceedings, if an issue concerning the testacy of the decedent is 
or may be involved, is governed by Section 3-402 [45-3- 402 NMSA 1978], as well as by this section. 
In other cases, the petition shall contain or adopt the statements required by Subsection A of Sec- 
tion 3-301 [45-3- 301 NMSA 1978] and describe the question. relating to priority or qualification of 
the personal representative which is to be resolved, If the proceeding precedes any appointment ofa 
personal representative, it shall stay any pending informal appointment proceedings as well as any 
commenced thereafter. If the proceeding is commenced after. appointment, the previously-appointed 
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45-3-501 UNIFORM PROBATE CODE 45-3-502 
personal representative, after receipt of notice thereof, shall refrain from exercising any power of ad- 
ministration except as necessary to preserve the estate or unless the district court orders otherwise. 

B. After notice to interested persons, including all persons interested in the administration 
of the estate as successors under the applicable assumption concerning testacy, any previously- 
appointed personal representative, and any person having or claiming priority for appointment as 
personal representative, the district court shall determine who is entitled to appointment under 
Section 3-203 [45-38-2083 NMSA 1978], make a proper appointment and, if appropriate, terminate 
any prior appointment found to have been improper as provided in cases of removal under Sec- 
tion 3-611 [45-3-611 NMSA 1978]. 


History: 1953 Comp., § 32A-3-414, enacted by Laws 
1975, ch. 257, § 3-414. 
Official comments. — See Commissioners on Uniform 


should continue as personal representative, the limitation 
on the decedent's spouse's power as informally appointed 
personal representative in 45-3-414A NMSA 1978 no lon- 


State Law official comment to 8-414 UPC, 
ANNOTATIONS 


Limitations. on informally appointed personal 
representative. — Once the district court denied a peti- 
tion for formal appointment of the decedent's child as per- 
sonal representative and ruled that the decedent's spouse 


ger applied. In re Estate of Lopez, 1987-NMCA-087, 106 
N.M. 157, 740 P.2d 707. 

Law reviews. — For article, "The Use of Revocable In- 
ter Vivos Trusts in Estate Planning," see 1 N.M.L. Rev. 
148 (1971), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators § 13. 


PART 5 
SUPERVISED ADMINISTRATION 


45-3-501. Supervised administration; nature of proceeding. 


A. Supervised administration is a single in rem proceeding to secure complete administration 
and settlement of a decedent's estate under the continuing authority of the district court which 
extends until entry of an order approving distribution of the estate and discharging the personal 
representative or other order terminating the proceeding. 

B;: A supervised personal representative is responsible to the district court, as well as to the 
interested persons, and is subject to directions concerning the estate made by the district court on 
its own motion or on the motion of any interested person. 

C. Except as otherwise provided in Sections 3-501 through 3-505 [45-3-501 through 45-3-505 
NMSA 1978], or as otherwise ordered by the district court, a supervised personal representative 
has the same duties and powers as a personal representative who is not supervised. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 
Jur. 2d Executors and Administrators §§ 146, 147, 243 to 
245, 382, 383; 79 Am. Jur, 2d Wills §§ 56, 70, 183. 

33 C.J.S. Executors and Administrators §§ 1, 3, 12. 


History: 19538 Comp., § 32A-3-501, enacted by Laws 
1975, ch. 257, § 3-501. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-501 UPC, 

Cross references. — For general fiduciary duties of 
personal representative, see 45-3-703 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "The Use of Revocable In- 
ter Vivos Trusts in Estate Planning," see 1 N.M.L. Rev. 
143 (1971). 


45-3-502. Supervised administration; petition; order. 


A. A petition for supervised administration may be filed by any interested person at any time 
or the request for supervised administration may be joined with a petition in a testacy or appoint- 
ment proceeding. If the testacy of the decedent and the priority and qualification of any personal 
representative have not been adjudicated previously, the petition for supervised administration 
shall include the matters required of a petition in a formal testacy proceeding and the notice 
requirements and procedures applicable to a formal testacy proceeding apply. If not previously 
adjudicated, the district court shall adjudicate the testacy of the decedent and questions relating 
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45-3-503 PROBATE OF WILLS AND ADMINISTRATION 45-3-505 


to the priority and qualifications of the personal representative in any case involving a request for 
supervised administration, even though the request for supervised administration may be denied. 

B. After notice to interested pergomes the district court shall order supervised administration 
of a decedent's estate: 

(1) if the decedent's will directs supervised administration, unless the district court finds 
that circumstances bearing on the need for supervised administration have changed since the ex- 
ecution of the will and that there is no necessity for supervised administration; 

(2) if the decedent's will directs unsupervised administration, only upon a finding that 
supervised administration is necessary for protection of persons interested in the estate; or 

(3) in other cases if the district court finds that supervised administration is necessary 
under the circumstances. 


History: 1953 Comp., § 32A-3-502, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-502. 
Official comments. — See Commissioners on Uniform Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
State Law official comment to 3-502 UPC. C.J.S. Executors and Administrators § 51. 


Cross references. — For definition of "interested per- 
son", see 45-1-201 NMSA 1978. 


45-3-503. Supervised administration; effect on other proceedings. 


A. The pendency of a proceeding for supervised administration of a decedent's estate stays ac- 
tion on any informal application then pending or thereafter filed. 

B, Ifa will has been previously probated in informal proceedings, the effect of the filing of a 
petition for supervised administration is as provided for formal testacy proceedings by Section 3- 
401 [45-3-401 NMSA 1978]. 

C. After he has received notice of the filing of a petition for supervised administration, a per- 
sonal representative who has been appointed previously shall not exercise his power to distribute 
any estate. The filing of the petition does not affect his other powers and duties unless the district 
court restricts the exercise of any of them pending full hearing on the petition. 


History: 1953 Comp., § 32A-3-503, ennctas by Laws ANNOTATIONS 


1975, ch. 257, § 3-503. 
Official comments. — See Gommissrontes on Uniform Am. Jur. 2d, A.L.R. and C.J.S. references. — 33 


State Law official coniment.to’3-5081JPC: C.J.S. Executors and Administrators § 63. 


45-3-504. Supervised administration; powers of personal representative. 


Unless restricted by the district court, a supervised personal representative has, without interim 
orders approving exercise of a power, all powers of personal representatives under the [Uniform] 
Probate Code, but he shall not exercise his power to make any distribution of the estate without 
prior order of the district court. Any other restriction on the power of a personal representative 
which may be ordered by the district court must be endorsed on his letters of appointment and, un- 
less so endorsed, is ineffective as to persons dealing in good faith with the personal representative. 


History: 1953 Comp., § 32A-3-504, enacted by Laws Cross references. — For general fiduciary duties of 
1975, ch. 257, § 3-504. personal representative, see 45-3-703 NMSA 1978. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-504 UPC. ANNOTATIONS 

Bracketed material. — The bracketed material was Am. Jur, 2d.sA.L.R. and. C.J.S) references..—. 33 
inserted by the compiler and is not part of the law. CJS. Rigahatare and Administrators § 95. 


45- 3-505. Supervised administration; interim eEuees distribution and 
closing orders. 


A. Unless otherwise ordered by the district court, supervised administration is terminated by 
order in accordance with time restrictions, notices and contents of orders prescribed for proceed- 
ings under Section 3-1001 [45-3-1001 NMSA 1978]. 
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45-3-601 UNIFORM PROBATE CODE 45-3-602 

B. Interim orders approving or directing partial distributions or granting other relief may be 
issued by the district court at any time during the pendency of a supervised administration on the 
application of the personal representative or any interested person. MOL 

C. A supervised personal representative shall file an account with the district dont not less 
than annually during his administration and, on closing, shall file a final account to be approved 
under Section 3-1001 [45-3-1001 NMSA 1978]: The wifes aware representative shall also 
account to the district court on resignation or removal. | 

D. Inconnection with any account, the district court may require the supervised KerdGhal rep- 


resentative to submit to a physical check of the estate in his ‘control, to be atti in any manner the 


court may specify. 


History: 1953 Comp., § 32A-3-505, enacted by Laws 
1975, ch. 257, § 3-505. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3- 505 UPC: 


ANNOTATIONS 


C.J.S. Executors and Administrators §.525, 


PART 6 


PERSONAL REPRESENTATIVE; APPOINTMENT, CONTROL AND _ 
~ TERMINATION OF AUTHORITY 


45-3-601. Qualification. 


Prior to receiving letters, a personal representative shall qualify by filing with the appointing pro- 
bate court or district court any required bond and a statement of acceptance of the duties of the office. 


History: 1953 Comp., § 32A-3-601, enacted by Laws 
1975, ch, 257, § 3-601, 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-601 UPC, 

Compiler's notes. — This section includes within its 
scope some of the functions of former 31-1-17, 1953 Comp, 

Cross references, — For band requirements, see 45-3- 
603 NMSA 1978, 


ANNOTATIONS 


Executor without power until bond given. — An 
executor is without power to act as such until he has given 
bond required by the statute, unless bond was waived by 
the testator. Amberson v. Candler, 19138-NMSC-007, 17 
N.M. 455, 130 P, 255 (decided under former law), 

Oath subsequent to grant of letters. 
ters of administration are granted to-an executrix on 


the condition that she be duly sworn first and the date, 


of the oath is subsequent to that of the letters, the stat- 
ute of nonclaim runs from the date of the oath. Brickley v, 
Spence, 1928-NMSC-0138, 33 N.M. 248; 264 P. 959 (decided 
under former law), 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 31.Am. 
Jur. 2d Myocuinen and Administrators §§ 263, 271 to 366, 
1161 to 1167. 


— Where let-” 


Liability of sureties on bond of administratrix who:se- 
cures her appointment by misrepresenting the decedent's 
identity or her relationship to him, 9 A.L.R, 1188. 

Acts or omissions in respect of cause of action for death, 
or the funds received on that account, as within coverage 
of bond of.executor or administrator, 68 A.L.R..1543, 

Liability of sureties on bond of guardian, executor, ad- 


ministrator or trustee for defalcation or deficit occurring 


before bond was given, 82 A.L.R. 585. 
Delay of executor or administrator in completing ad- 
ministration as affecting liability on bond, 85 A.L.R. 440. 
Liability of sureties on bond of executor or administra- 
tor in respect of proceeds of sale of real property under 


_ testamentary direction or power, 91 A.L.R, 943. 


Liability of guardian or his surety as affected by agree- 
ment by which he limits his control over funds or invest- 


» ments, 102 A.L.R. 1108. 


Accounting by laren arpanhae administrator or neta 
as a necessary condition of action on his bond, 119 A.L.R,. 83. 
Official bond of executor, administrator, guardian or 


|. trustee as covering appeal taken by him, 132 A.L.R. 1280. 


Adverse interest or position as disqualification for ap- 
pointment of administrator, executor, or yes personal 
representative, 11 A-L.R.4th 638. 

33 C.J.S. Executors and Administrators g§ 66, 67. 


45-3-602. Acceptance of appointment; consent to jurisdiction. | 


By accepting appointment, a personal representative submits personally to the jurisdiction of the 
court in any proceeding relating to the estate that may be instituted by any interested person. Notice 
of any proceeding shall be delivered to the personal representative or mailed to him at his address as 
listed in the application or petition for appointment or as thereafter reported to the court. 


-- History: 1953 Comp., § 32A-3-602, enacted by Laws 
1975, ch. 257, § 3-602. 


. Official comments, — See Commissioners on Uniform 
State Law official comment to 3-602. UPC. 
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45-3-603 PROBATE OF WILLS AND ADMINISTRATION 45-3-604 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators § 72; 34 C.J.S. Execu- 
tors and Administrators §.752. 


45-3-603. Bond requirements. 


A. No bond is required of a personal representative appointed in informal proceedings, except: 
(1) upon the appointment of a special administrator; 
(2) when a personal representative is appointed to administer an estate under a will con- 
taining an express requirement of bond; or 
(3) when bond is required under Section 3-605 [45-3-605 NMSA 1978]. 

B. ‘Bond may be required by court order at the time of appointment of a personal representa- 
tive appointed in any formal proceeding, except that bond is not required of a personal representa- 
tive appointed in formal proceedings if the will relieves the personal representative of bond, unless 
bond has been requested by an interested person in accordance with Section 3-605 and the district 
court so orders. Bond required by any will may be dispensed with in formal proceedings upon de- 
termination by the district court that it is not necessary. 

C. No bond is required of any personal representative who, pursuant to statute, is exempt or 
has deposited cash or collateral with an agency of New Mexico to secure performance of his duties. 


History: 1953 Comp., § 32A-3-603, enacted by Laws 
1975, ch. 257, § 3-603. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-603 UPC. 

Compiler's notes. — This section includes within its 
scope some of the functions of former 31-1-18, 1953 Comp. 


ANNOTATIONS 


Executor without power until bond given. — An 
executor is without power to act as such until he has given 
bond required by the statute, unless bond was waived by 
the testator. Amberson v. Candler, 1918-NMSC-007, 17 
N.M. 455, 180 P. 255 (decided under former law). 

Suit on bond. — An administrator de bonis non can- 
not maintain suit on the original administrator's bond 
for the original administrator's failure to prosecute the 


decedent's surviving partners. To the administrator de bo- 
nis non is committed only the administration of the goods, 
chattels, and credits of the deceased which have not been 
administered. Beall v. New Mexico, 83 U.S. 535, 16 Wall. 
535, 21 L. Ed. 292 (1873). 

Necessity of bond where only asset is cause of ac- 
tion. — Under former law, a bond of the administrator of 
an estate was required where the only asset was a cause 
of action in wrongful death. 1975 Op. Att'y Gen. No. 75-29 
(opinion rendered under former law). 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra: 
tion," see 6 N.M.L. Rev. 213 (1976). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S: Executors and Administrators § 67. 


45-3-604. Bond amount; security; procedure; reduction. 


A. If bond is required and the provisions of the will or order do not specify the amount, unless 
stated in his application or petition, the person qualifying shall file a statement under oath indicat- 
ing his best estimate of the value of the personal estate of the decedent and of the income expected 
from the personal and real estate during the next year, and he shall execute and file a bond, or give 
other suitable security, in an amount no less than the estimate. The court shall determine that the 
bond is executed by a corporate surety, or one or more individual sureties, acceptable to the court. 

B. The court may permit the amount of the bond to be reduced by the value of assets of the 
estate deposited with a domestic financial institution, as defined in Section 6-101 [45-6- 101 NMSA 
1978], in a manner that prevents their unauthorized disposition. 

C. On petition of the personal representative or another interested person, the district court 
may: 

(1) excuse a requirement of bond; 

(2) increase or reduce the amount of the bond; 

(3) release sureties; or 

(4) permit the substitution of another bond with the same or different sureties. 


Official comments. — See Commissioners on Uniform 
State Law official comment to 3-604 UPC. 


History: 1953 Comp., § 32A-3-604, enacted by Laws 
1975, ch. 257, § 3-604. 
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45-3-605 UNIFORM PROBATE CODE 45-3-606 


ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — Lapse 
of time after guardian’ s settlement as affecting liability of 

Where an estate consists solely of a cause of action guardian or his sureties, 50 A.L.R. 61. 
in wrongful death, the judge is called upon to estimate Power or discretion of court, after bond of executor, ad- 
the value of that cause of action, In estimating the value, ministrator or testamentary trustee has been given, to 
the judge should consider the likelihood of success, the pos- dispense with, discontinue or modify bond, 121 A.L.R. 951, 


sible judgment rendered and the likelihood the administra- 33 C.J.S. Executors and Administrators § 67. 
tor will be called upon to pursue the action. 1975 Op. Att'y , ai vanat Be 
Gen. No. 75-30 (opinion rendered under former law). 


45-3-605. Demand for bond by interested person. 


Any person apparently having an interest in the spre: worth in excess of seven thousand five 
hundred dollars ($7,500), or any creditor having a claim'in excess of seven thousand five hundred 
[dollars] ($7,500), may make a written demand that a personal representative give bond. The 
demand must be filed with the court and a copy mailed to the personal representative, if appoint- 
ment and qualification have occurred: Thereafter, the personal representative shall post bond or 
petition the district court to determine the bond requirement. If bond.is required, the requirement 
ceases if the person demanding bond ceases to be interested in the estate, or if bond is excused 
as provided in Sections 3-608 [45-3-603 NMSA 1978] or 3-604 [45-3-604 NMSA 1978]. After he 
has received notice and until the filing of the bond or cessation of the requirement of bond, the 
personal representative shall refrain from exercising any powers of his office except as necessary 
to preserve the estate. Failure of the personal Road ae to meet a bond requirement within 
thirty days is cause for his removal. rss ) 


History: 1953 Comp., § 82A-3-605, enacted by Laws ANN OTATIONS 


1975, ch. 257, § 3-605. ae 
Official comments. — See Commissioners on Uniform Am. Jur. 2d, A.L.R. and C.J.S, references. — Leave 


Grate Law official comment to 3.605. UPC. of court as prerequisite to action on bond, 2 A-L.R. 563. 


Bracketed material. — The bracketed was inserted ~ When statute of limitations begins to run against action 
by th ‘I dis not-part of the lav on bond of personal representative, 44 A.L.R.2d 807. 
Boe OE RES PRA aes OP RE Bo Ae to 33 .C.J.S. Executors and Administrators §.67, 


45-3-606. Tein hea conditions of bonds. 


A. The following requirements and provisions apply to any Boia required by Sections 3-601 
through 3-618 [45-3-601 through 45-3-618 NMSA 1978]: 

(1) bonds shall name New Mexico as obligee for the benefit of the interested persons in the 
estate and shall be conditiqned upon the faithful discharge by the personal representative of all 
duties according to law; 

(2) unless otherwise provided by the terms of the approved bond, sureties are jointly and 
severally liable with the personal representative and with each other. The address of sureties shall 
be stated in the bond; 

(3). by executing an approved bond of a personal representative, the surety consents 
to the jurisdiction of the probate court or district court which issued letters to the primary 
obligor in any proceedings pertaining to the fiduciary duties of the personal representative 
and naming the surety as a party. Notice of any proceeding shall be delivered to the surety or 
mailed to him by registered or certified mail at his address as listed with the court where the 
bond is filed; 

(4) _on petition of a successor personal representative, any other personal representa- 
tive of the same decedent or any interested person, a proceeding in the district court may be 
initiated against a surety for breach of the obligation of the bond of the personal representa- 
tive; and 

(5) the bond of the personal representative is not void after the first recovery but may be 
proceeded against from time to time until the whole penalty is exhausted. | 

B. No action or proceeding may be commenced against the surety on any matter as to which an 
action or proceeding against the primary obligor is barred by adjudication or limitation. 
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45-3-607 


History: 1953 Comp., § 32A-3-606, enacted by Laws 
1975, ch. 257, § 3-606. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-606 UPC, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — Right 
of surety on bond of trustee, executor, administrator or 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-609 


guardian to terminate liability as regards future defaults 
of principal, 118 A,L.R. 1261,.150 A.L.R. 485. 

Court's power, in absence of statute, to require corpo- 
rate surety on fiduciary bond in probate proceeding, 82 
A.L.R.2d 926. 

33 C.J.S. Executors and Administrators § 67. 


45-3-607. Order restraining personal representative. 


A. On petition of any person who appears to have an interest in the estate, the district court by 
temporary order may restrain a personal representative from performing specified acts of admin- 
istration, disbursement or distribution, or exercise of any powers or discharge of any duties of his 
office, or make any other order to secure proper performance of his duty. Persons with whom the 
personal representative may transact business may be made parties. 

B. The matter shall be set for hearing within ten days. Notice shall be given to the personal 
representative and his attorney of record, if any, and to such other persons as the district court 
may direct. 


History: 1953 Comp., § 82A-3-607, enacted by Laws 


1975, ch. 257, § 3-607. 
Official comments. — See Gommiasiondks on: Uniform 
State Law official comment to 3-607 UPC. . 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 33 
C.J.S, Executors and Administrators § 147. 


45-3-608. Termination of appointment; general. 


A. Termination of appointment of.a personal representative occurs as indicated in Sections 3- 
609 through 3-612 [45-3-609 through 45-3-612 NMSA 1978]. Termination ends the right and power 
pertaining to the office of personal representative as conferred by the [Uniform] Probate Code or 
any will, except that a personal representative, at any time prior to distribution or until restrained 
or enjoined by district court order, may perform acts necessary to protect the estate and may de- 
liver the assets to a successor representative. 

B. Termination does not discharge a’ personal representative from liability for Lrdieuttions or 
omissions occurring before termination, or relieve him of the duty to preserve assets subject to his 
control, to account therefor and to deliver the assets. Termination does not affect the jurisdiction of 
the court over the personal representative, but terminates his authority to represent the estate in 
any pending or future proceeding. 


History: 1958 Comp., § 82A-8-608, enacted by Laws 
1975, ch. 257, § 3-608. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-608 UPC. 

Bracketed material. — The bracketed material was 
inserted by the compiler and i is not part of the law. 


a continuing fiduciary duty to protect the assets of the 
estate and to properly account therefor until his appoint- 
ment is terminated by court order or his death. Bowman v. 
Butler, 1982-NMCA-108, 98 N.M..357, 648 P.2d 815. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators § 78; 34 C.J.S. Execu- 


ini 1039. 
ANNOTATIONS tors and Crjaerd § 


Cominulag Adiciare duty until appointment ter- 
minated. — The personal representative of an estate has 


45-3-609. Termination of SDRan nants death or disability. 


A... The death of a personal representative, or the appointment of a conservator ioe the estate of 
a personal, representative, terminates his appointment, 

B. Termination by death or appointment of a conservator imposes.upon the eeeectel represen- 
tative of the deceased personal representative, or the conservator appointed for.a living personal 
representative, the duty to protect the estate which has been possessed or. is being administered 
by the personal representative at the time of his termination, and confers the power to perform 
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45-3-610 UNIFORM PROBATE CODE 45-3-611 


acts necessary to protect the estate and account for, and deliver the assets to, a successor personal 
representative or special administrator upon his appointment and qualification. 


History: 1953 Comp., § 32A-3-609, enacted by Laws to render to the successor personal representative of the 


1975, ch. 257, § 3-609. first estate any property, funds or assets contained in the 
Official comments. — See Commissioners on Uniform first representative's estate which belong to the estate be- 
State Law official comment to 3-609 UPC. ing administered by the personal representative at the 
time of his death. Bowman v. Butler, 1982-NMCA-108, 98 

ANNOTATIONS N.M. 357, 648 P.2d 815. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Bs 
C.J.S. Executors and Administrators §§ 78, 81; 34 C.J.S. 
Executors and Administrators §§ 1039, 1048. 


Duties of successor personal representative. 
— Following the death of a personal representative, his 
personal representative succeeds to the same fiduciary re- 
sponsibility that the deceased had, as well as to the duty 


45-3-610. Termination of appointment; voluntary. 


A. An appointment of a personal representative terminates as provided in Section 3-1003 [45- 
38-1003 NMSA 1978], one year after the filing of a closing statement. 

B. An order closing an estate as provided in Sections 3-1001 [45-3-1001 NMSA 1978] or 3-1002 
[45-3-1002 NMSA 1978] terminates an appointment of a personal representative. 

C. A personal representative may resign his position by filing a written statement of resigna- 
tion with the court after he has given at least fifteen days written notice to the known interested 
persons. If the person resigning is a sole representative and if no one applies or petitions for ap- 
pointment of a successor representative within the time indicated in the notice, the filed state- 
ment of resignation is ineffective as a termination of appointment and in any event is effective 
only upon the appointment and qualification of a successor representative and delivery of the as- 
sets to him. If the person resigning is a co-representative, such resignation is effective only upon 
delivery of the assets in his possession to any remaining’co-representatives. 


History: 1953 Comp., § 32A-3-610, enacted by Laws executor without allowing or rejecting his claim was not 
1975, ch, 257, § 3-610. open to.collateral attack, since the fraud which appellant 
Official comments. — See Commissioners on Uniform alleged was not pleaded, nor presented in the trial of this 
State Law official comment to 3-610 UPC. cause. Cravens v. Coldren, 1929-NMSC-056, 34 N.M. 209, 
Compiler's notes, — This section includes within its 279 P. 944. 
scope some of the functions of 31-1-29, 1953 Comp. Am. Jur. 2d, A.L.R. and C.J.S, references, — Right 
of executor or administrator to resign, 91 A.L.R, 712. 
ANNOTATIONS 33 C.J.S. Executors and Administrators § 78. 


Collateral attack on termination of appointment. 
— The probate court's order discharging the appellant as 


45-3-611. Termination of appointment by removal; cause; procedure. 


A. Any interested person may petition for removal of a personal representative for cause at 
any time. Upon filing of the petition, the district court shall fix a time and place for hearing. No- 
tice shall be given by the petitioner to the personal representative, and to such other persons as 
the district court may direct. Except as otherwise ordered as provided in Section 8-607 [45-3-607 
NMSA 1978], after receipt of notice of removal proceedings, the personal representative shall not 
act except to account, to correct maladministration or preserve the estate. If removal is ordered, 
the district court also shall direct by order the disposition of the assets remaining in the name of, 
or under the control of, the personal representative being removed. 

B. Cause for removal exists when; 

(1) removal would be in the best interests of the estate; 

(2) it is shown that a personal representative or the person seeking his appointment in- 
tentionally misrepresented material facts in the proceedings leading to his appointment; 

(3) the personal representative has disregarded an order of the district court; 

(4) the personal representative has become incapable of discharging the duties of his office; 

(5) the personal representative has mismanaged the estate; or 

(6) the personal representative failed to perform any duty pertaining to the office. 
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45-3-612 PROBATE OF WILLS AND ADMINISTRATION 45-3-612 


C. Unless the decedent's will directs otherwise, a personal representative appointed at the de- 
cedent's domicile, incident to securing appointment of himself or his nominee as ancillary personal 
representative, may obtain removal of another who was appointed personal representative in New 
Mexico to administer local assets. 


- History: 1953 Comp., § 32A-3-611, enacted by Laws appealing in his representative capacity. Baca v. Winters, 
1975, ch, 257, § 3-611. ; 1920-NMSC-065, 26 N.M. 340, 192 P. 479. 
Official comments, — See Commissioners on Uniform Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
State Law official comment to 3-611 UPC. effects removal of executor or administrator, 8 A.L.R. 175. 
Compiler's notes. — This section includes within its Revocation of letters testamentary as affecting ex- 
scope some of the functions of former 31-1-26 and 31-1-28, penses and disbursements by executor or administrator 
1953 Comp. thereafter, 31 A.L.R. 846. 
Changes in corporate organization as affecting status 
ANNOTATIONS of corporation as executor or administrator, 61 A.L.R. 994, 
Court may reexamine facts of appointment. 131 A.L.R. 753. Ma 5 
Under former law, a probate court had power to reex- Revocation of grant of administration, on ground that 
amine the facts upon which an administratrix had been administration is not necessary, 70 A.L.R. 386. 
appointed, and to remove her if necessary. Dow v. Simp- Effect of proceeding to supplant administrator or execu- 
son, 1912:NMSC-048, 17 N.M. 357, 132 P. 568, adhered to tor,/or of appeal from order appointing jor removing him, 
on rehearing, 1913-NMSC-026, 17 N.M. 369, 132 P. 572; upon rights of persons who dealt with him pending such 
Koury v. Castillo, 1905-NMSO-004, 13 N.M, 26, 79 P. 293 Proceedings or appeal, 99 A.L.R. 862. oan, 
(decided under former law). Insolvency of, or appointment of receiver or other liqui- 
Executor's acting on advice of counsel not mis- dator for, corporation, as affecting its status as executor, 
conduct. — Under former law, a trial court does not administrator, guardian or trustee, 102 A.L.R, 124, 


Personal interest of executor or administrator adverse 


abuse its discretion in refusing to remove an executor for oat : t : 
to or conflicting with those of other persons interested in 


misconduct where evidence indicates that the executor 


may have acted on the advice of counsel and an accoun- estate as ground for revocation of letters or: removal, 119 
tant who had previously handled decedent's financial af- A.L.R, 306. ; ‘ 
fairs, and thus did not breach his duty intentionally. In re Improper handling of funds, investments or assets as 
Will of Hamilton, 1981-NMSC-120, 97 N.M. 111, 637 P.2d nn Bees re ae of guardian of infant or incompetent, 
542. .L.R. 535. 

Invalidity of will not basis for removal. — The Removal of executor because of delay in exercising 


power of sale under will, 182 A.L.R, 1479. 

Failure of executor, administrator, trustee or guardian 
to disclose self-dealing, as ground for vacating order or de- 
cree settling account, 1382 A.L.R. 1522. 


court erred in removing the personal representative of 
the estate without conducting an evidentiary hearing and 
without expressly specifying the basis for his removal. 
The fact that portions of the decedent's will were deter- : sis 
mined to be’ invalid did not constitute a valid basis for Right of appeal from order on application for removal of 


removal of the personal representative. In re Estate of personal representative, guardian or trustee, 37 A.L.R.2d 
Boyer, 1994-NMCA-005, 117 N.M. 74, 868 P.2d 1299, OT ref bare 
Removal of personal representative. — Pursuit of Requisites of notice and hearing in court proceedings 
removal claim under this section can be characterized not for removal of personal representative, 47 A.L.R.2d 307, 
as attacks on the validity of the will or of a provision of Power and responsibility of executor or administrator to 


the will, but as a legal action under a valid will with valid compromise claim due estate, 72 A.L.R.2d 191, 
provisions to enforce rights granted expressly by statute. Resignation or removal of executor, administrator, 


Redman-Tafoya v. Armijo, 2006-NMCA-011, 138 N.M. 836 guardian, or trustee, before final administration or before 
126 P3d 1200. ; : ‘ termination of trust, as affecting his compensation, 96 


Appeal bond, — An appeal from a judgment probat- A.L.R.3d 1102. ey Le 3730 
ing a will and removing an administrator of an estate by Delay of executor or administrator in filing inventory, 
the party so removed, as administrator, cannot be per- - account, or other report, or in completing administra- 
fected by such party without the giving of an appeal bond tion and distribution of estate, as ground for removal, 33 


2 : : A.L.R.4th 708. 
tt 
or undertaking, because in such case such party is no BTCUE Beccutore and Adorinisteatone.§ 89. 


45-3-612. Termination of appointment; change of testacy status. 


Except as otherwise ordered in formal proceedings, if a personal representative is appointed and 
then, at a later time, the will under which he is acting is invalidated or if a will is later proved, 
changing an assumption of intestacy under which the personal representative is acting, his office 
is not automatically terminated although his powers may be reduced:as provided in Section 3-401 
[45-3-401 NMSA 1978]. The personal representative's office terminates only on appointment of a 
new personal representative. If no new personal representative is sought, the existing personal 
representative can continue to act under the new testacy status. 


History: 1953 Comp., § 32A-3-612, enacted by Laws Official comments. — See Commissioners on Uniform 
1975, ch. 257, § 3-612. State Law official comment to 8-612 UPC, 
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45-3-613 : -' UNIFORM PROBATE CODE 45-3-614 


Compiler's notes, — This section is similar to former for removal of the personal representative. Jn re Estate 

31-1-25, 1953 Comp, _ of Boyer, 1994-NMCA-005, 117 N.M. 74, 868 P,2d 1299, 
' Am, Jur, 2d, A.L.R. and Cw.S. references. — Pro- 
ANNOTATIONS , bate of will subsequently discovered or annulment of will 


as affecting removal of administrator, 8 A.L.R. 177. 

Revocation of grant of administration, on ground that 
administration is not necessary, 70 A.L.R. 386. 

Statute dealing with existing intestate administration, 
upon discovery of will, 65 A.L.R.2d 1202. 

33 C.J.S, Executors and Administrators § 78; 34 C. J, Ss, 
Executors and Administrators § 1039.. 


Invalidity of will not basis for removal. — The 
court erred in removing the personal representative of 
the estate without conducting an evidentiary hearing 
and without expressly specifying the basis for his re- 
moval, The fact that portions of the decedent's will were 
determined to be invalid did not constitute a valid basis 


45-3-613. Successor personal representative. 


A. Sections 3-301 through 3-311 [45-3-301 through 45-3-311 NMSA 1978] and 3-401 through 
3-414 [45-3-401 through 45-3-414 NMSA 1978] govern proceedings for appointment of a person] 
representative to succeed one whose appointment has been terminated. 

B. After appointment and qualification, a successor personal representative shall be. substi- 
tuted in all actions and proceedings to which the former personal representative was a party, and 
no notice, process or claim which was given or served upon the former personal representative 
need be given or served upon the successor in order to preserve any position or right, the person 
giving the notice or filing the claim may thereby have obtained or preserved with reference to: a 
former personal representative. 

C. Except as otherwise ordered by the district court, the successor personal representative has 
the powers and duties in respect to the continued administration which the former personal rep- 
resentative would have had if his appointment had not been terminated. 


History: 1953 Comp., § 32A-3-613, enacted by Laws administrator was entitled to recover attorney's fees and 


1975, ch. 257, § 8-618. costs. In re Will of Ferrill, 1983-NMSC-030, 99. N.M. 508, 
Official comments, — See Commissioners on Uniform 660 P.2d 598. 
State Law official comment to 3-613 UPC. Am. Jur, 2d, A.L.R. and C, J. S. references. — Effect 


of proceeding to supplant administrator or executor, or 
ANNOTATIONS of a fin ele pen abet or removing him, upon 
Attorney's fees. — Where special administrator and rights of persons who dealt with him pending such pro- 
no personal representative had been appointed and spe- ceedings or appeal, 99 A.L.R. 862. 
cial administrator had a duty to probate the decedent's 33 C.J.S. Executors and Administrators §§ 48, 88. 
will, although the will was found to be invalid, the special 


45- 3-614, Special administrator; appointment. 


A aneca administrator may be appointed: 

A. informally by the probate court on the application of any interested person when nécessary 
to protect the estate of a decedent prior to the appointment of a general personal representative 
or if a prior appointment has been terminated by death or disability as provided in Section 3-609 
[45-3-609 NMSA 1978]; or 

B. ina formal proceeding by order of the district court on the petition of any interested person 
and finding, after notice and hearing, that appointment is necessary to preserve the estate or to 
secure its proper administration including its administration in circumstances where a general 
personal representative cannot or should not act. If it appears to the district court that an emer- 
gency exists, appointment may be ordered without notice. 


History: 1958 Comp., § 32A-8-614, enacted by Laws ANNOTATIONS 


1975, ch, 257, § 3-614. ) 
Official comments, «4 See(Coramiasioners.qi Uniform Am, Jur, 2d, A.L.R. and C.J.S. references, — Au- 
State Law official comment to 3-614 UPC’ thority of special or temporary administrator, or admin- 
Compiler's notes, — This section is similar to former : istrator pendente lite, to dispose of, distribute, lease ,or 
31-1-13, 1953 Comp. encumber property of estate, 148 A.L.R. 275. 


34 C.J.S. Executors and Administrators §§ 1035, 1036. 
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45-3-615 PROBATE OF WILLS AND ADMINISTRATION 45-3-618 


45-3-615. Special administrator; who may be appointed. 


A. Ifa special administrator is to be appointed pending the probate of a will which is the sub- 
ject of a pending application or petition for probate, the person named personal representative in 
the will shall be appointed if available, and qualified. 

B. In all other cases, any proper person may be appointed special administrator. 


History: 1953 Comp., § 32A-3-615, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-615. 
Official comments. — See Commissioners on Uniform Am. Jur. 2d, A.L.R, and CJ.S. references. — 34 


StateLaw official commient’to'3-615 UPC. C.J.S. Executors and Administrators §§ 1035, 1036. 


45-3-616. Special administrator; appointed informally; powers and 
duties. 


A special administrator appointed by the probate court in informal proceedings pursuant to 
Subsection A of Section 3-614 [45-3-614 NMSA 1978] has the duty to collect and manage the 
assets of the estate, to preserve them, to account for and to deliver such assets to the general 
personal representative upon his qualification. The special administrator appointed in informal 
proceedings has the power of a personal representative under the [Uniform] Probate Code neces- 
sary to perform his duties. 


History: 1953 Comp., § 32A-3-616, enacted by Laws Kc ANNOTATIONS 


1975, ch, 257, § 3-616. 
B talné— bracketed material Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
«Siege sirasoe esp Best recisseciann er ear C.J.S, Receare aad Administrators §§ 1035, 1036. 


inserted by the compiler and is not part of the law. 


45-3-617. Special administrator; formal proceedings; powers 
and duties. 


A special administrator: appointed by order of the district court in any formal proceeding has 
the power of a general personal representative except as limited in the appointment and duties as 
prescribed in the order. The appointment may be for a specified time, or to perform particular acts 
or on other terms as the district court may direct. 


History: 1953 Comp., § 32A-3-617, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-617. 
Cross references. — For general duties and liability of Am. Jur. 2d, A.L.R. and CuJ.S, references. — 34 


personal representative, see 45-3-703 NMSA 1978. C.J.S. Executors and Administrators $§ 1035, 1036. 


45-3-618. Termination of appointment; special administrator. 


The appointment of a special administrator pursuant to Section 3-614 [45-3-614 NMSA 1978] 
terminates in accordance with the provisions of the order of appointment or on the appointment 
of a general personal representative. In other cases, the appointment of a special administrator 
is subject to termination by resignation, or upon removal for cause, as provided i in Sections 3-608 
through 3-611 [45-3-608 Saigo 45-3-611 NMSA 1978]. 


History: 1953 Comp., § 32A-3-618, enacted by Laws ANNOTATIONS 


SOR LRP AST OS eG Am, Jur. 2d, A.L.R. and C.J.S. references. — 34 
| C.J.S, Executors and Administrators 8§ 1035, 1036. 
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45-3-701 UNIFORM PROBATE CODE 5 45-3-703 


PART 7 


DUTIES AND POWERS OF BERS REPRE SENET EES 


45-3-701. Time of accrual of duties and powers. 


A. The duties and powers of a personal representative commence upon his peti risa: The 
powers of a personal representative relate back in time to give acts by the person appointed which 
are beneficial to the estate occurring prior to appointment the same effect as those oesareang 
thereafter. 

B. Prior to appointment, a person named personal representative in a will may carry out writ- 
ten instructions of the decedent relating to his body, funeral and burial arrangements. 

C. A personal representative may ratify and accept acts on behalf of the estate done by others 
prior to the appointment of the personal representative where the acts would have been proper for 
a personal representative. 


History: 1953 Comp., § 32A-3-701, enacted by Laws Relation back of letters testamentary or of adminis- 


1975, ch. 257, § 3-701. ’ tration as validating’ pie sales of decedent's rena 2 
cba A.L.R.3d'1105. 
ANNOTATIONS . Running of statute of limitations as. affected by docs 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. trine of relation back’ of appointment of administrator, 3 
‘Amini 36 437, 52 A.L.R.3d 1234. 
rs be we 959. Aa ts edine: 0/ehaii aise aaa 25A C.J.S. Dead Bodies § 2; 33 C.J.S. Executors and Ad- 


Amount of funeral expenses allowable against dece- ministrators §§ 72, 142. 


dent's estate, 4 A.L.R,2d 995. 


45-3-702. Priority among different letters. 


A person to whom general letters are rightly issued first has exclusive authority under the let- 
ters until his appointment is terminated or modified. If, through error, general letters are issued 
to another, the first rightly appointed representative may recover any property of the estate in the 
hands of the representative subsequently appointed, but the acts of the erroneously-appointed 
personal representative done in good faith before notice of the first letters are not void tor want of 
validity of appointment. 9 


History: 1953 Comp., § 32A-3-702, enacted by Laws ANNOTATIONS 


5, ch. 257, § 3-702. . 
act sostecsi Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators §§ 48, 88. 


45-3-703. General duties; relation and meeps to persons interested i in 
estate; standing to sue. : . 


A‘ A personal representative is a fiduciary who shall observe the same standards of care appli- 
cable to trustees. A personal representative is under a duty to settle and distribute the estate of a 
decedent in accordance with the:terms of any probated and effective will and the Uniform Probate 
Code and as expeditiously and efficiently as is consistent with the best interests of the estate. The 
personal representative shall use the authority conferred upon the personal representative by the 
Uniform Probate Code, the terms of the will, if any, and any order in proceedings to which the per- 
sonal representative is party for the best interests of successors to the estate. 

B. A personal representative may not be surcharged for acts of administration or distramitinet 
if the conduct in question was authorized at the time. Subject to other obligations of administra- 
tion, an informally probated will authorizes a personal Huet papers to administer and distrib- 
ute the estate according to its terms. 

C. An order of appointment of a personal representative, whether issued in informal or formal 
proceedings, authorizes a personal representative to distribute apparently intestate assets to the 
heirs of the decedent if, at the time of distribution, the personal representative is not aware of: 
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45-3-703 | PROBATE OF WILLS AND ADMINISTRATION 45-3-703 


(1) -a pending testacy proceeding; | 

(2) a proceeding to vacate an order entered in an pas testacy proceeding; 

(3) a formal proceeding qusebiahInE the personal representative's appalniment or fitness 
to continue; or © 

(4) a el aren cel saaheteat abel proceeding. 

D. This section does not» affect the:duty of the personal ae Seattle to’administer and 
distribute the estate in accordance with the rights of claimants whose claims have been al- 
lowed, the surviving spouse, any minor and dependent children and any pretermitted child of 
the decedent. 

E. Except as to proceedings that do not survive the death of the decedent, a personal represen- 
tative of a decedent domiciled in New Mexico at the decedent's death has the same standing to sue 
and. be sued in the courts of New Mexico and the courts of any other jurisdiction as the decedent 
had immediately prior to death. 

F. The personal representative must not delay dudireneer of an ‘estate pending the possible 
birth of a.posthumously conceived child unless the personal representative: 

(1) has received written notice or has actual knowledge that there is an intention to use a 
decedent's genetic material to create a child; and 

(2) the birth of the child pursuant to the provisions of Section 45-2-120 NMSA 1978 or 
other law could have an effect onthe personal representative's distribution of the estate. As used 
in this subsection, "genetic material" means eggs, sperm or embryos, 


| History: 1953 Comp., § 32A-3-703, enacted by’ Laws ‘representative's duty, since, although the decedent in- 


1975, ch. 257, § aed Mec 2011, ch. 124, § 46; 2017, ch. 41, tended decedent's grandchildren to have a particular 
$17. property if their father predeceased decedent, and the 

The 2017 aathdment, effective January 1, 2018,.,.. personal representative knew this fact, the personal rep- 
added Subsection F. : . resentative misrepresented the terms of the will to the 

The 2011 amendment, effective January 1, 2012, pro- grandchildren and their mother, the personal represen- 
vided that a personal representative is a fiduciary who tative promised to send them a copy of the will but failed 
must observe the standards of care of trustees. to do so, thus preventing them from learning of their 


interest under the will, and the personal representative 
ANNOTATIONS filed pleadings in probate and distributed the estate in 
Conflicts of interest. — Where decedent had initiated a manner that, if the probate had not been contested, 
divorce proceedings: against decedent's spouse and died®); » it would have appeared that petitioners had notice and 
prior to any rulings in that case, the trial court erred in had received their "intestate" share of the estate as- 
appointing decedent's spouse as personal representative sets listed on the inventory, which omitted the property 
of decedent's estate pursuant to 45-3-703H NMSA 1978, the decedent had intended decedent's grandchildren 
since the pending divorce proceedings must continue in _to have, In re Estate of Gardner, 1992-NMCA-122, 114 
accordance with 40-4-20B NMSA 1978, and it was clear N.M, 793, 845 P.2d 1247, : 
there was an inherent conflict of interest in having the Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
spouse serve as personal representative of decedent's es- of administrator with will annexed to execute power of 


tate. Oldham v. Oldham, 2009-NMCA-126, 147 N.M. 329, , » Sale conferred by will, 9 A,L.R.2d 1324, 
222 P.3d 701, aff'd in part, rev'd in part, 2011-NMSC-007, _ Power of sale conferred on executor by testator as au- 
149 N.M. 215. 247 P.3d 736. , thorizing private sale, 11 A.L.R.2d 955. 

Division of marital estate. — Parents of decedent, as Implied power of executor to sell real estate, 23 A.L.R.2d 


personal representatives of decedent's estate, succeeded 1000, 


to decedent's interest.in division of marital property and Time within which personal representative must com- 
had the same standing to be sued as did decedent during mence action for refund of legacy or distribution, 29 
decedent's life, so that the district court had jurisdiction to A.L.R.2d 1248. 
divide the marital estate between decedent's spouse and Necessity that person acting in fiduciary or representa- 
the personal representatives of decedent's estate. Karpien tive capacity give bond to maintain appellate review pro- 
v. Karpien, 2009-NMCA-043, 146 N.M. 188, 207 P.3d 1165. ceedings, 41 A.L.R.2d 1324. 

Standing to sue. — Once plaintiff's surviving spouse © Power and responsibility of executor or administrator to 
was appointed as decedent's estate's personal represen- compromise claim against estate, 72 A.L.R.2d 243. 
tative, plaintiff could be. substituted:as the real party in Election by spouse to take under or against will as ex- 
interest because; under the Uniform Probate Code, the ercisable by eal or personal representative, 83 A.L. at 2d 


personal representative is authorized to prosecute claims 1077. 

for the protection of the estate (45-3-715A(22) NMSA Power of executor with power to sell or to hee real 
1978) and has the same standing to sue as the decedent property, or to do both, to give an option to purchase, 83 
had immediately prior to death (45-3-703E NMSA 1978),  AL-R.2d 1810. ; 
Miarsineev, Segovia, 2003-NMCA-023, 183 N.M. 240, 62 Duty and liability: of executor with respect to locating 
P3d 331. and noticing legatees, devisees or heirs, 10 A.L.R.8d 547. 


Right of executor or administrator to appeal from order 
granting or denying distribution, 16 A.L.R.3d 1274. 

88.C.J.S. Executors and Administrators § 142; 34 C.J.S. 
Executors and Administrators §§ 688, 707. 


Breach of duty. — A personal representative who 
failed to distribute the estate in accordance with ei- 
ther the will or New Mexico law breached the personal 
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45-3-704 UNIFORM PROBATE CODE: 45-3-705 


45-3-704. Personal representative to proceed without court order; 
exception. 


A personal representative shall proceed expeditiously with the settlement and distribution of a 
decedent's estate and, except as otherwise specified or ordered in regard to a supervised personal 
representative, do so without adjudication, order or direction of the district court. However, the 
personal representative may invoke the jurisdiction of the district court, in proceedings authorized 
by the [Uniform] Probate Code, to resolve questions concerning the estate or its administration. 


History: 1953 Comp., § 32A-3-704, enacted by Laws wrongfully distributed the estate's assets, failed to give a 


1975, ch. 257, § 8-704, copy of the will to the decedent's devisees, misrepresented 
Bracketed material, — The bracketed material was the terms of the will, failed to give the devisees timely no- 
inserted by the compiler and is not part of the law. tices of the probate proceedings, and failed to report all 
assets, the personal representative breached the personal 

ANNOTATIONS representative's fiduciary duties. In re Estate of Gardner, 


1992-NMCA-122, 114 N.M. 793, 845 P.2d 1247. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S, Executors and Administrators § 147. 


Breach of fiduciary duties. — Where the personal 
representative failed to distribute the decedent's estate in 
accordance with the decedent's will and New Mexico law, 


45-3-705. Duty of personal representative; notice to heirs and devisees. 


A. Not later than thirty days after appointment, every personal representative, except a spe- 
cial administrator, shall give notice of the appointment to the heirs and devisees, including, if 
there has been no formal testacy proceeding and if the personal representative was appointed .on 
the assumption that the decedent died intestate, the devisees in any will mentioned in the applica- 
tion or petition for appointment ’of a personal representative. ° 

B. The notice shall be delivered or sent by ordinary mail to each of the heirs and devisees 
whose address is reasonably available to the personal representative. The duty does not extend to 
require notice to persons: 

(1) who have been adjudicated in a prior formal testacy proceeding to have no interest in 
the estate; or 

(2) who are born more than thirty days after the personal representative's appointment, 
including children born by posthumous conception. 

C. The notice shall: 

(1) include the name and address of the personal representative; s 

(2) indicate that it is being sent to persons who have or may have some interest in the 
estate being administered; 

(3) indicate whether bond has been filed; and 4 

(4) describe the court where papers relating to the estate are on file. 

D. The notice shall state that the estate is being administered by the personal representative 
pursuant to the provisions of the Uniform Probate Code without supervision by the court but that 
recipients are entitled to information regarding the administration from the personal representa- 
tive and can petition the court in any matter relating to the estate, including distribution of assets 
and expenses of administration. 

E. The personal representative shall file a statement with the appointing court giving the 
names and addresses of those persons notified pursuant to Subsection A of this section. 

F. The personal representative's failure to give notice pursuant to this section is a breach of 
duty to the persons concerned but does not. affect the validity of the appointment, the personal 
representative's powers or other duties. A personal representative may inform other persons of the 
appointment by delivery or ordinary mail. 


History: 1953 Comp., § 32A-3-705, enacted by Laws to who is entitled to notice; in Subsection A, after "Not 
1975, ch. 257, § 3-705; 1998, ch. 174, § 69; 2017, ch. 41, later than", deleted "ten" and added "thirty"; in Subsec- 
§ 18. tion B, in the introductory sentence, after "delivered or", 

The 2017 amendment, effective January 1, 2018, deleted "mailed" and added "sent by ordinary mail", added 
increased the time within which a personal representa- new paragraph designation "(1)", and after "estate", added 
tive must give notice of his or her appointment as per- "or" and added Paragraph B(2); added new subsection 
sonal representative, and revised the provision related designation "C." and redesignated former Subsections C 
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45-3-706 


through E as Subsections D through F, respectively; and 
in Subsection F, after "delivery or", added "ordinary". 

The 1993 amendment, effective July 1, 1998, added 
Subsection C and redesignated former Subsections C and 
D as Subsections D and E. 


ANNOTATIONS 


Breach of duty. — A personal representative breached 
the personal representative's duty to give timely notice to 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-708 


heirs and devisees under 45-3-705 NMSA 1978 when the 
personal representative did not mail the requisite notice 
to the decedent's grandchildren to whom the decedent left 
property until after the estate had been distributed. Jn re 
Estate of Gardner, 1992-NMCA-122, 114 N.M. 7938, 845 
P.2d 1247. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators § 72. 


45-3-706. Duty of personal representative; inventory and appraisement. 


A. Within three months after his appointment, a personal representative, who is not a special 
administrator or a successor to another representative who has previously discharged this duty, shall 
‘prepare an inventory of property owned by the decedent at the time of his death, listing it with rea- 
sonable detail and indicating as to each listed item its estimated value as of the date of the decedent's 
death and the type and amount of any encumbrance that may exist with reference to any item. 

B. The personal representative shall send a copy of the inventory to interested persons who 


request it. He may also file the original of the inventory with the appropriate court. 


History: 1953 Comp., § 32A-3-706, enacted by Laws 
1975, ch. 257, § 3-706; 1976 (S.S.), ch. 37, § 9; 1977, ch. 
121, § 7; 1983, ch. 194, § 5. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-706 UPC. 

Compiler's notes. — This section is similar to former 
31-3-2, 1953 Comp. 


ANNOTATIONS 


Breach of duty. — A personal representative failed to 
report all the estate assets as required by 45-3-706 NMSA 
1978 since, although the personal representative's ap- 
praisal and inventory included the estate funds, it did not 
include the 300-acre property bequeathed to the personal 
representative and the personal representative's siblings, 


which was significant because, if the deceased sibling's 
children were denied their inheritance under 45-2-608 
NMSA 1978, they were entitled to one-fourth of that prop- 
erty and one-fourth of the cash under 45-2-302 NMSA 
1978. In re Estate of Gardner, 1992-NMCA-122, 114 N.M. 
793, 845 P.2d 1247. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Sur- 
chargeability of trustee, executor, administrator or guard- 
ian with respect to mortgage investment, as affected by 
matters relating to value of property, 117 A.L.R. 871. 

Delay of executor or administrator in filing inventory, 
account, or other report, or in completing administra- 
tion and distribution of estate, as ground for removal, 33 
A,L.R.4th 708, 

33 C.J.S. Executors and Administrators § 95. 


45-3-707. Employment of appraisers. 


The personal representative may employ one or more qualified and disinterested appraisers to 
assist the personal representative in ascertaining the fair market value as of the date of the de- 
cedent's death of any asset the value of which may be subject to reasonable doubt. The name and 
address of any appraiser shall be indicated on the inventory with the item or items he appraised. 


History: 1978 Comp., § 45-3-707, enacted by Laws 
1995, ch. 210, § 36. 


Effective dates. — Laws 1995, ch. 210, § 94 made the 
act effective July 1, 1995. 


45-3-708. Duty of personal representative; supplementary inventory. 


A. If any property not included in the original inventory comes to the knowledge of a personal 
representative or if the personal representative learns that the value or description indicated in 
the original inventory for any item is erroneous or misleading, he shall make a supplementary in- 
ventory or appraisement showing the estimated value as of the date of the decedent's death of the 
new item or the revised estimated value or descriptions. ) 

B. The personal representative shall send a copy of the inventory to interested persons who 
request it. He may also file the original of the inventory with the appropriate court. 


History: 1953 Comp., § 32A-3-708, enacted by Laws 
1975, ch, 257, § 3-708; 1993, ch. 174, § 70. 

Compiler's notes, — This section is similar to former 
31-3-6, 1953 Comp. 


The 1993 amendment, effective July 1, 1993, desig- 
nated the formerly undesignated provisions as Subsection 
A; deleted "and file it with the district court and furnish 
copies thereof to interested persons who requested copies 
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45-3-709 / » ‘UNIFORM PROBATE CODE - 45-3-709 


of the original inventory" at the:end of Subsection A; and incomplete in that it fails to include real estate, the fil- 
added Subsection B,  * ing of a supplemental inventory is required. Barka v. 
Hopewell, 1923-NMSC-080, 29 N.M.:166, 219 P. 799 (de- 

ANNOTATIONS cided under former law). 


Am, Jur. 2d, A.L.R. acid, C.J.S. fofeaianedai = 33 


sat nA aM ed lh fabio ae hake PRET a C.J.S, Executors and Administrators § 134. 


where real estate omitted. — Where the inventory is 


45-3-709. Duty of personal representative; possession of estate. — 


Except as otherwise provided by a decedent's will, every personal representative has a right to, 
and shall take possession or control of, the decedent's property, except that any real property or 
tangible personal property may be left with or surrendered to the person presumptively entitled 
thereto unless or until, in the judgment of the personal representative, possession of the property 
by the personal representative will be necessary for purposes of administration. The request by a 
personal representative for delivery of any property possessed by an heir or devisee is conclusive 
evidence, in any action against the heir or devisee for possession thereof, that the possession of 
the property by the personal representative is necessary for purposes of administration. The per- 
sonal representative shall take all steps reasonably necessary for the management, protection and 
preservation of the estate in his possession. He may maintain an action to recover possession of 
property or to determine the title thereto. 


History: 1953 Comp., § 32A-3-709, enacted by Laws heir in money derived from decedent's estate to pay a debt 


1975, ch, 257, § 3-709. which the heir owes to the estate. In re Sheley's Hstate, 
Official comments. — See Commissioners on Uniform 1931-NMSC-011, 35 N.M. 358, 298 P. 942. 

State Law official comment to 3-709 UPC. Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of 
Cross references, — For recovery of nontestamentary executor or administrator to avoid contract or conveyance 


transfers at death, see 45-6-201 NMSA 1978. by decedent on ground of mental incapacity, 1 A.L.R. 1517. 
thw) oy Right of administrator de bonis non to recover proceeds 


ANNOTATIONS of personal property of the estate converted by his prede- 
Breach of duty. — A personal representative breached ceo cee bea in ateeae 8 pa} lls suogea, 
the personal representative's duty to preserve the estate J 88 LO AgeMeNt OL SsLate, 
by wrongfully distributing the assets where the per- A.L.R, 76, 19 A.L.R, 1124, 50 A.L.R, 42, 68 A.L.R. 110,87 
sonal representative did so in contravention of the will's A.L.R. 1205, 114 A.L.R, 1361, 142 ALL. R. 8 
terms and without a court order. In re Estate of Gardner, Inspection of corporate books and records by personal 
1992-NMCA-122, 114 N.M. 793, 845 P.2d 1247. representative of deceased stockholder, 22 A.L.R. 98, 43 


Right extends only to administration. —A personal A.L.R, 783, 59 A.L.R. 1378, 80 A.L.R. 1502, 174 A.LR, 262, 


representative has a right to possession for purposes of 15 A.L.R.2d 11. . 
administering the estate, not for personal use. In re Estate Right ‘of personal representative of leaseholder to en- 


of Lopez, 1987-NMCA-087, 106 N.M. 157, 740 P.2d 707. force option to purchase contained in lease, 38 A.L.R. 
Continuing fiduciary duty to protect assets of es- 1176, 45 A.L.R.2d 1034, 
tate. — The personal representative of an estate has a Death of party between giving and exercise of option to 
continuing fiduciary duty to protect the assets of the es- purchase as affecting rights of ee representatives of 
tate and to properly account therefor until his appoint- sien, 50 A.L.R. 1822. 
ment is terminated by court order or his death. Bowman v. Right or duty of executor or administr ator to complete 
Butler, 1982-NMCA-108, 98 N.M. 357, 648 P.2d 815, or enforce decedent's executory contract for purchase of 
Effect of divorce. — Since a divorce decree. between real property, 58 A.L.R, 436. 
the decedent and decedent's former spouse disposed of Right of executor or administrator of claimant to ‘file 
the savings account with its payable on death provision mechanic's lien, 83 A.L.R, 21, 
in favor of the decedent, the ex-spouse was precluded from __ Liability for interest or profits on funds of estate depos- 
claiming the account under the payable on death proyi- ited in bank or trust company which is itself executor, ad- 
sion, and for thé’same reason the parties' savings account " ™inistrator, trustee or guardian, or in which executor, etc., 
became property of the decedent's estate, as did life in- is interested, 88 A.L.R, 205. 
surance policies and the decedent's Keogh fund originally Power of sale as including power to mortgage, 92. A.L.R, 882. 
giving the ex-spouse a beneficial interest. Romero.v. Me- Power of sale of real estate given to executor as im- 
lendez, 1972-NMSC-041, 83 N.M. 776, 498 P.2d 305. pliedly conferring right to possession, 94 A.L.R. 1140. ~ 
Rights to possession. — When there is litigation pend- Power and duty of executor or administrator as to pro- 
ing between the personal representative and the legatee as tection of investment in stocks by submitting to voluntary 
to the separate or community status of real property of the assessment, 104 A.L.R, 979. eee 
estate, the legatee is entitled to retain possession of the prop- Liability of executor or his sureties for losses incurred 
erty and maintain an action in forcible entry and detainer in carrying on business pursuant to direction or permis- 
to eject the administrator from possession of the property in sion of will, 109 A.L.R, 639, 
issue, although the executor has as the executor's sufficient Loss or depreciation of assets for which executor, ad- 
protection the right to petition the court to sell the property, ministrator or trustee is not responsible, as affecting the 
if need be, to pay the debts of the estate. Conley v. Wikle, amount of his compensation, 110 A.L.R. 994. 
1960- NMSC-009, 66 N.M, 366, 348 P2d 486, Mortgage or other lien on-real property of decedent, 
Possession of money Hud from heir, — An admin- right of executor or administrator personally to purchase, 
istrator is entitled to retain sufficient of the share of an and enforce same, 117 A.L.R, 1371. 
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45-3-710 


Liability of estate for torts of SxBELLOT administrator or 
trustee, 127 A.L.R. 687. 

Duty and liability of executor (or administrator sprit 
will annexed) in respect of personal property specifically 
bequeathed, and not needed for payment of debts, 127 
A.L.R. 1071. 

Beneficiary’ s consent to, acquiescence in, or ratification 
of, improper investment, 128 A.L.R. 4: 

Right of beneficiaries of decedent's estate to maintain ac- 
tion independent from executor or administrator to enforce 
contracts or other transactions entered into by executor or 
administrator on behalf of the estate, 185 A.L.R. 1130. 

Right or duty of executor or administrator to require se- 
curity from life tenant, 138 A.L.R. 443. 


Corporate executor’s or administrator's transactions’ 


with affiliated corporation as violation of rule against self- 
dealing, 151 A. ~ R, 905. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-712 


Tax on real estate of decedent, duty or right of executor 
or administrator to pay, 163 A.L.R. 724. 

Power of sale conferred on executor by testator as au- 
thorizing private sale, 11 A.L.R.2d 955. 

Implied power of executor to sell real estate, 23 A.L.R.2d 
1000. 

Power of executor to create easements, 44 A.L.R.2d 5783. 

Construction and effect of will authorizing or directing 
executor to retain investments received under will, 47 
A.L.R.2d 187. 

Power of personal representative to repair personal 
property of estate, 64 A.L.R.2d 857. 

Power of executor with power to sell or to lease real 
property, or to do both, to give an option to purchase, 83 
A.L.R.2d 1310. 

Who. may exercise voting power of corporate stock pend- 
ing settlement of estate of deceased owner, 7 A.L.R,3d 629. 

33 C.J.S, Executors and Administrators § 295. 


45-3-710. Power to avoid transfers. 


’ The property liable for the payment of unsecured debts of a decedent includes all property trans- 
ferred by him by any means which is in law void or voidable as against his creditors. Subject to 
prior liens, the right to recover this property, so far as necessary for the payment of unsecured 
debts of the decedent, rests with the personal representative or upon petition of an stir aig a per- 
son, with a person designated by order of the district court. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Per- 
sonal liability of heir or devisee of real property for debt 
secured by mortgage thereon, 139 A.L.R. 711. 

33 C.J.S, Executors and Administrators § 124. 


History: 1953 Comp., § 32A-3-710, enacted by Laws 
1975, ch. 257, § 8-710. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-710 UPC. 

Cross references. — For classification of claims 
against decedent's estate, see 45-3-805 NMSA 1978. 

For recovery of transfer to distributees of decedent's es- 
tate, see 45-3-908 NMSA 1978. 


45-3-711. Powers of personal representatives; in general. 


A. Until termination of a personal representative's appointment, a personal representative 
has the same power over the title to property of the estate that an absolute owner would have, in 
trust however, for the benefit of creditors whose claims have been allowed and others interested in 
the estate. This power may be exercised without notice, hearing or order of court. 

B. A personal representative has access to and authority over a digital asset of the decedent 
to the extent provided by the Revised Uniform Fiduciary Access to Digital Assets Act [46-13-1 
through 46-13-18 NMSA 1978]. 


History: 1953 Comp., § 32A-3-711, enacted by Laws 
1975, ch. 257, § 3-711; 2017, ch. 72, § 19. 

The 2017 amendment, effective January 1, 2018, pro- 
vided that a personal representative has authority over 
digital assets of the decedent to the extent provided by the 
Revised Uniform Fiduciary Access to Digital Assets Act; 
added subsection designation "A."; in Subsection A, after 
"termination of", deleted "his" and added "a personal rep- 
resentative", after "absolute owner would have", deleted 
"subject only to his trust to use and apply the property" 


and added "in trust however", and after "benefit of credi- 
tors", added "whose claims have been allowed"; and added 
Subsection B, 

Official comments. — See Commissioners on Uniform 
State Law official comment to 38-711 UPC.. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S. Executors and Administrators § 184. 


45-3-712. Improper exercise of power; breach of fiduciary duty. 


If the exercise of power concerning the estate is improper, the personal representative is liable to 
interested persons for damage or loss resulting from breach of the personal representative's fidu- 
ciary duty to the same extent as a trustee of an express trust. The rights of purchasers and others 
dealing with a personal representative shall be determined as provided in Sections 45-3-713 and 
45-3-714 NMSA 1978. 
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45-3-713 


History: 1953 Comp., § 32A-3-712, enacted by Laws 
1975, ch. 257, § 3-712; 2016, ch. 69, § 714. 

Official comments. — See Commissioners on Uniform 
State Law official comment to’3-712 UPC. 

The 2016 amendment, effective July 1, 2016, provided 
that a personal representative is liable to interested per- 
sons for damages from a breach of fiduciary duty to the 
same extent as a trustee of an express trust; after "result- 
ing from a breach of", deleted "his" and added "the per- 
sonal representative's", after "fiduciary duty", added "to 
the same extent as a trustee of an express trust", and af- 
ter "Sections", deleted "3-713 and 3-714" and added "45-3- 
713 and 45-3-714 NMSA 1978". 


ANNOTATIONS 


Cause of action arises upon termination of ap- 
pointment. — A cause of action for conversion, breach of 
fiduciary duty and right of replevin does not arise until the 
termination of the representative's appointment. Bowman 
v. Butler, 1982-NMCA-108, 98 N.M. 357, 648 P.2d 815. 

"Interested party". — A personal representative had a 
fiduciary duty to make a party aware that a later-offered 
will had been found as soon as it was found, because that 
will established that the party had a property right in, and/ 
or claim against, the estate and thus was an "interested 
party". Pidcock v. Apodaca, 2001-NMCA-037, 130 N.M. 460, 
26 P.3d 764, cert. denied, 130 N.M. 484, 27 P.3d 476. : 

Breach of fiduciary duty clearly established. — 
Breach of fiduciary duty was clearly established by the 
evidence where guardian of decedent-mother's estate sold 
entrusted property, filed tax returns, collected royalties 
and income, and entered into mineral and grazing leases 
therewith. Jn re Estate of Gardner, 1992-NMCA- 122, 114 
N.M. 793, 845 P.2d 1247. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of personal representative with respect to completion 
of improvements, 5 A.L.R.2d 1250. 


UNIFORM PROBATE CODE 


45-3-714 


Personal liability of executor or administrator for inter- _ 
est on legacies or distributive shares where Hey mens is 
delayed, 18'A.L.R.2d 1384. 

Accountability of personal iaarsoscietns for ig use of 
decedent's real estate, 31 A.L.R.2d 243. 

Construction and effect of 31 U.S.C, § 192 imposing’ per- 
sonal liability on fiduciary for paying debts.due by person 
or estate for whom he acts before paying debts due United 
States, 41 A.L.R:2d 446. 

Replevin, or similar possessory action, availability to 
one not claiming as heir, legatee or creditor of decedent's 
estate against personal representative, 42 A.L.R.2d 418. 

Liability of personal representative for losses incurred 
in carrying on, without testamentary authorization, dece- 
dent's nonpartnership mercantile or manufacturing busi- 
ness, 58 A.L.R.2d 365. 

Coexecutor's or coadministrator's liability for defaulta 
or wrongful acts of fiduciary in handling estate, 65 
A.L.R.2d 1019. 

Place of personal representative's appointment as 
venue of action against him in his official capacity, 93 
A.L.R.2d 1199. 

Liability of executor or administrator for negligence or 
default in defending action against estate, 14 A.L. R.3d 


~ 1036. 


Liability of executor or administrator, or his bond; for 
loss caused to estate by act or default of his agent or at- 
torney, 28 A.L.R.3d 1191. 

Liability of executor, administrator, trustee or his coun- 
sel for interest, penalty or extra taxes assessed against 
estate because of tax law violations, 47 A.L.R.3d.507. 

Liability of executor or administrator to estate because 
of overpaying or ponecessarily paying tax, 55 A.L,R.3d 
785. 

Garnishment against executor or administrator by 
creditor of estate, 60 A.L.R.3d 1301. 

33 CJS. Exeoutare and Administrators § 239. 


45-3-713. Sale, encumbrance or transaction involving conflict of 
interest; voidable; exceptions. 


A. Any sale or encumbrance to the personal representative, his spouse, agent or attorney, or 
any corporation or trust in which he has a substantial beneficial interest, or any transaction which 
is affected by a substantial conflict of interest on the part of the personal representative, is void- 
able by any interested person except one who has consented after fair disclosure, unless: 

(1) the will or a contract entered into by the decedent expressly authorized the transaction; or 
(2) the transaction is approved by the district court after notice to.interested persons, _ 

B. An interested person must petition the district court to void the sale, encumbrance or trans- 

action within the time limits set out by Section 3-1005 [45-3-1005 NMSA 1978]. 


History: 1953 Comp., § 82A-3-713, enacted by Laws 
1975, ch. 257, § 3-713. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-713 UPC. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.8. references, — Pur- 
chase by executor, administrator or trustee of claims 
against estate or trust, 128 A.L.R, 917. 


Corporate executor's or administrator's transaction 
with affiliated corporation as violation of rule yee self- 
dealing, 151 A.L.R. 905. 

33 C.J.S. Executors and ‘A datintate Mart §§ 239, 273, 
292, 313, 314. 


45-3-714. Persons dealing with personal representative; protection. | 


A. A person who in good faith either assists a personal representative or deals with him for 
value is protected as if the personal representative properly exercised his power. The fact that 
a person knowingly deals with a personal representative does not’alone require the person to 
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45-3-715 PROBATE OF WILLS AND ADMINISTRATION 45-3-715 


inquire into the existence: of a power or the propriety’ of its:exercise. Except for restrictions on 
powers of supervised personal representatives which are endorsed on letters as provided in Sec- 
tion 3-504 [45-3-504 NMSA 1978], no provision in any will or order of court purporting to limit the 
power of a personal representative is effective except as to persons with actual knowledge thereof. 
A person is not bound to see to the proper application of estate assets paid or delivered to a per- 
sonal representative. The protection expressed in this section extends to instances in which some 
procedural irregularity or jurisdictionaldefect occurred in proceedings leading to the issuance of 
letters, including a case in which the alleged decedent is found to’be alive: 

B. The protection expressed in this section in [is] not by substitution for that provided by com- 
parable provisions of the laws relating to commercial transactions and laws simplifying transfers 
of securities by fiduciaries. 


History: 1953 Comp., § 832A-3-714, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-714, , 
Beatin Gonuiente — Ses Coumileniqnars on Uniform Am. Jur. 2d, A.L.R. and C.J.8. references. — 33 


State Law official comment'to 3-714 UPC, C.J.8. Executors and Administrators §§ 271, 293, 320. 


Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


45- 3-715. Transactions authorized for personal representatives; 
exceptions. 


A.» Except as restricted or otherwise provided by the will or by an order in a formal proceeding 
and subject to the priorities stated in Section 45-3-902 NMSA 1978, a personal representative, act- 
ing reasonably for the benefit of the interested persons, may properly: 

(1). retain assets: owned by the decedent pending distribution or liquidation, including 
those in which the representative is personally interested or which are otherwise improper for 
trust investment; 

(2) receive assets from fiduciaries or other sources; 

(3) perform, compromise or refuse performance of the decedent's contracts that! continue 
as obligations of the estate, as he may determine under the circumstances. In performing enforce- 
able contracts by the decedent to convey or eae land, the ea ak ished Neca h te among other 
possible courses of action, may: . 

(a) execute and deliver a deed of conveyance for cash bastiiet of all sums remaining 
due or the purchaser's note for the sum remaining due secured by a een or deed of trust on 
the land; or 

(b) deliver a deed in escrow with directions: that the binsesellan marats paid in accor- 
dance with the escrow a Sgt be paid to the successors of pet decedent as designated in the 
escrow agreement; 

(4) satisfy written srewieerls pledges of the cesedent irrespective of whether the pledges 
constituted binding obligations of the decedent or were properly presented as claims, if in the judg- 
ment of the personal representative the decedent wopld have wanted the pledges completed under 
the circumstances; 

(5) if funds are not needed to meet debts and expenses currently payable and are not im- 
mediately distributable, deposit or invest liquid assets: of the estate, including ‘money received 
from the sale of other assets, in federally insured interest-bearing accounts, readily marketable 
secured loan arrangements or other prudent investments which would ‘be reasonable for use by 
trustees generally; 

(6) acquire or dispose of an asset, including land in New Mexico or another state, for cash 
or on credit, at public or private sale, and oe Cane improve, partition or change the char- 
acter of an estate asset; 

(7) -make ordinary or extraordinary repairs or ditonsideniat in buildings or other structures, 
demolish any improvements, or raze existing or erect new party walls or buildings; 

(8) subdivide, develop or dedicate land to public use, make or obtain the vacation of plats 
and adjust boundaries, adjust differences in valuation on:exchange or partition by giving or receiv- 
ing considerations or dedicate easements to public use without consideration; 
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(9) enter for any purpose into a lease as lessor or lessee, with or without option to pur- 
chase or renew, for a term within or extending beyond the period of administration; 

(10) enter into a lease or arrangement for exploration and removal of minerals or other 
natural resources or enter into a pooling or unitization agreement; . 

(11) abandon property when, in the opinion of the personal representative, it is qaljeless 
or is so encumbered or is in condition that it is of no benefit to the estate; 

(12) vote stocks or other securities in person or by general or limited proxy; 

(13) pay calls, assessments and other sums chargeable or accruing against or on account of 
securities unless barred by the provisions relating to claims; 

(14) hold a security in the name of a nominee or in other form without disclosure of the 
interest of the estate, but the personal representative is liable for any act of the nominee in con- 
nection with the security so held; 

(15) insure the assets of the estate against damage, loss and liability and himself against 
liability as to third persons; 

(16) borrow money with or without security to be repaid from the estate assets or other- 
wise and advance money when necessary for the protection or preservation of the estate; 

(17) effect a fair and reasonable compromise with any debtor or obligor or extend, renew 
or in any manner modify the terms of any obligation owing to the estate. If the personal represen- 
tative holds a,mortgage, pledge or other lien upon property of another person, he may, in lieu of 
foreclosure, accept a conveyance or transfer of encumbered assets from the owner of the assets in 
satisfaction of the indebtedness secured by lien; 

(18) pay taxes, assessments, compensation of the personal representative and other ex- 
penses incident to the administration of the estate; 

(19) sell or exercise stock subscription or conversion-rights or consent, directly or through 
a committee or other agent, to the reorganization, consolidation, merger, dissolution or liquidation 
of a corporation or other business enterprise; 

(20) allocate items of income or expense to either estate income or principal as permitted 
or provided by law; 

(21) employ persons, including attorneys, accountants, investment advisors, appraisers or 
agents, even if they are associated with the personal representative, to advise or assist the per- 
sonal representative in the performance of his administrative duties; act without independent 
investigation upon their recommendations; and, instead of acting personally, employ one or more 
agents to perform any act of administration, whether or not discretionary; 

(22) prosecute or defend claims or proceedings in any jurisdiction for the Protec of the 
estate and of the personal representative in the performance of his duties; 

(23) sell, transfer, exchange or otherwise dispose of the estate or any latereht in the es- 
tate for cash or on credit or for part cash and part credit at public or private sale. Security shall 
be taken for unpaid balances unless waived by order of the district court upon petition and good 
cause shown; 

(24) continue any hii pl business or venture in which the decedent: was engaged 
at the time of his death: 

(a) inthe same business form for a period of nae more than four months from the date 
of appointment of a general personal representative if continuation is a reasonable means of = 
serving the value of the business, including good will; 

(b) in the same business form for any additional period of time that may be spilt 
by order of the district court in a formal proceeding to which the persons interested in the estate 
are parties; or 

(c) throughout the period of administration if the business is incorporated by the per- 
sonal representative and if none of the probable distributees of the business who are competent 
adults object to its incorporation and retention in the estate; 

(25) seed chae a any business or venture in which the decedent was engaged at the time 
of his death; 

(26) provide for exoneration of the personal rabbaestlabive from personal liability in any 
contract entered into on behalf of the estate; and 
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45-3-715 


Code. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-715 


(27) satisfy and settle claims and distribute the estate as provided in the Uniform Probate 


B. The powers granted in Subsection A of this section are given subject to those limitations 
contained in other sections of the Uniform Probate Code. 


_ . History: 1953 Comp., § 82A-3-715, enacted by Laws 

1975, ch. 257, § 3-715; 1995, ch. 210, § 37. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-715 UPC. 

Cross references. — For power to sell to pay estate 
taxes, see 7-7-11 NMSA 1978. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, substituted "Section 45-3-902 NMSA 1978" 
for "Section 3-902" in the introductory paragraph, added 
Paragraph (4) and renumbered the.remaining paragraphs 
accordingly; and made minor stylistic changes throughout 
the section, 


ANNOTATIONS 


Prosecution of claims. — Once plaintiffs surviving 
spouse was appointed as decedent's estate's personal repre- 
sentative, the surviving spouse could be substituted as the 
real party in interest because, under the Uniform Probate 
Code, the personal representative is authorized to prosecute 
claims for the protection of the estate (45-3-715 NMSA 
1978) and has the same standing to sue as the decedent had 
immediately prior to death (45-3-703 NMSA 1978). Marti- 
nez v. Segovia, 2003-NMCA-023, 133 N.M. 240, 62 P.3d 331. 

Borrowing money on behalf of estate. — Although 
the executor did not apply to the district court for prior 
authority to borrow money on behalf of the estate or as 
an incident of the administration of the estate, the court 
did approve these actions by adopting general findings 
and approving the executor's amended final account and 
report of the executor; and the record amply supported 
the court's findings that these actions were necessary to 
preserve and protect the assets of the estate. Skarda uv, 
Skarda, 1975-NMSC-031, 88 N.M. 130, 587 P.2d 1392. 

No allowance of attorney's fees where personal 
representative not employed. — The rule of law gener- 
ally applied denies the right to an allowance of an attorney's 
fee out of an estate to an attorney whose services were ren- 
dered on behalf of an interested individual or group of indi- 
viduals without employment by the personal representative 
of the estate. Gregg v. Gardner, 1963-NMSC-223, 73 N.M. 
347, 388 P.2d 68 (decided under former law). 

Executors may refuse to employ attorney named 
in will. — The right of executors to refuse to employ an 
attorney who had been named as such in a will is upheld 
and the attorney is entitled to compensation only for ser- 
vices performed prior to the date of his discharge by the ex- 


ecutor or executrix. Hoxsey v,. Fullerton, 1960-NMSC-020, 


67 N.M. 77, 352 P.2d 652 (decided under former law). 

Breach of fiduciary duty. — Executor, who also 
served as trustee of decedent's minor children's trusts and 
surviving spouse's trust, did not completely efface self- 
interest, nor exercise the executor's judgment and discre- 
tion with unstinted loyalty to the executor's cestuis que 
trustent and did not conform to the standards of conduct 
required of a trustee in purchasing stock of a corpora- 
tion which the executor established for the ranch which 
the executor and the executor's deceased sibling had co- 
owned, and should have been held to account for stock in 
the corporation equal to one-half of the stock purchased 
by him from the ranch manager, as a trustee for Vendla E. 
Wootten and the children. Equitable adjustment was also 
required with respect to dividends that had been paid on 
the stock and for interest on moneys advanced by the ex- 
ecutor to purchase the stock, Wootten v Wootten, 159 F.2d 
567, (10th Cir, 1947), cert. denied, 331 U.S, 835, 67S. Ct. 
1516, 91 L. Ed. 1848, (1947). 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — Inspec- 
tion of corporate books and records by personal repre- 
sentative of deceased stockholder, 22 A.L.R. 98, 43 A.L.R. 
783, 59 A.L.R. 1873, 80 A.L.R. 1502, 174 A.L.R. 262, 15 
A.L.R.2d 11. 

Right to exercise power of sale of real estate after time 
limited by will, 31 A.L.R. 1394. 

Right of personal representative of leaseholder to en- 
force option to purchase contained in lease, 38 A.L.R. 
1176, 45 A.L.R.2d 1034, 

Death of party between giving and exercise of option to 
purchase as affecting rights of personal representatives of 
giver, 50 A.L,R. 1322. 

Right or duty of executor or administrator to complete 
or enforce decedent's executory contract for purchase of 
real property, 58 A.L.R. 436. 

Rights and remedies in respect to sale and proceeds of 
land located in a state other than domicile, for payment of 
decedent's debts, 81 A.L.R. 665. 

Right of executor or administrator of claimant to file 
mechanic's lien, 83 A.L.R. 21. 

Liability of trustee, guardian, executor or administra- 
tor for loss of funds invested, as affected by order of court 
authorizing the investment, 88 A.L.R, 325. 

Power of sale as including power to mortgage, 92 A.L.R. 
882. 

Power of sale of real estate given to executor as im- 
pliedly conferring right to possession, 94 A.L.R. 1140. 

Power and duty of trustee, executor, administrator or 
guardian as regards protection of investment in stocks by 
submitting to voluntary assessment, 104 A.L.R. 979. 

Liability to heirs, devisees, legatees or distributees of 
executor or administrator or his bond in respect of invalid 
sale of property of the estate, 106 A.L.R. 429. 

Liability of executor or his sureties for losses incurred 
in carrying on business pursuant to direction or permis- 
sion of will, 109 A.L.R. 639. 

Construction and application of provision of will ex- 
pressly giving executor or trustee power to mortgage re- 
alty, 115 A.L.R. 1417. 

Liability of trustee, guardian, executor or administra- 
tor for loss of funds, as affected by failure to obtain order 
of court authorizing investment, in absence of mandatory 
statute, 116 A.L.R. 437. 

Duty of executor or administrator of insolvent estate to 
sell real estate to pay debts, or duty of probate court to 
order such sale, as affected by mortgage or other encum- 
brances thereon, 116.A.L.R. 910. 

Right of executor or administrator personally to pur- 
chase mortgage or other lien on real property of decedent 
and enforce same, 117 A.L.R. 1371. 

Duty and liability of executor (or administrator with 
will annexed) in respect of personal property specifically 
bequeathed, and not needed for payment of debts, 127 
A.L.R. 1071. 

Beneficiary's consent to, acquiescence in, or ratification 
of, improper investment, 128 A.L.R. 4 

Remedies in event of executor's or testamentary trust- 
ee's delay in exercise of power to sell real estate conferred 
by will, 1382 A.L.R. 1473. 

Right or duty of executor or administrator to require se- 
curity from life tenant, 138 A.L.R. 443. 

Power of sale conferred by will upon executor as extend- 
ing to real property not specifically referred to in power 
nor devised by will, 189 A.L.R. 1143. . 
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What agreement or conduct subsequent to assignment of remainder out of the estate, absent a trust or will provi- 
lease amounts to assumption by assignee of covenants of sion retaining it, 68 A.L.R.2d 1107. 
lease, or estoppel to deny such assumption, 148 A.L.R. 393. Power and responsibility of executor or administrator to 

Rights and duties of executor, administrator or tes- compromise claim due estate, 72 A.L.R.2d 191. 
tamentary trustee in respect of property antecedently Power and responsibility of executor or administrator to 
pledged to him by decedent, 154 A.L.R. 203. compromise claim against estate, 72 A.L.R.2d 243, 

Duty or right of executor or administrator to pay tax on Power and responsibility of executor or administrator 
real estate of decedent, 163 A.L.R. 724. as to compromise or settlement of action or cause of action 

Rights and remedies of executor or administrator as re- for death, 72 A.L.R.2d 285. 
gards estate or succession tax paid or payable by him on Power and standing of personal representative of de- 
property not passing under will or coming into his posses- ceased promisee to enforce a contract made for benefit of 
sion, 1 A.L.R.2d 978. third party, 76 A.L.R.2d 231. 

Right of administrator with will annexed to execute Election by spouse to take under or against will as ex- 
power of sale conferred by will, 9 A.L.R.2d 1324. ercisable by agent or personal representative, 83 A. L, R.2d 

Power of sale conferred on executor by testator as au- 1077. 
thorizing private sale, 11 A.L.R.2d 955. Power of executor with power to sell or to lease real 

Implied power of executor to sell real estate, 23 A.L.R.2d property, or to do both, to give an option to purchase, 83 
1000. A.L.R.2d 1310. 

Construction of specific provision of will or trust instru- Rights in growing, unmatured annual crops as between 
ment giving executor or trustee power to determine what personal representatives of decedent's estate and heirs or 
is income or what is principal, 27 A.L.R,2d 1328, : devisees, 92 A.L.R.2d 1373. 

Power of executor to create easements, 44 A.L.R,2d 573, Who may exercise voting power of corporate stock pend- 

Power of personal representative to repair personal ing settlement of estate of deceased owner, 7 A.L.R.38d.629. 
property of estate, 64 A.L.R.2d 857, Duty and liability of executor with respect’ to locating 

Delivery or distribution to life tenant, or assent by ex- and noticing legatees, devisees or heirs, 10 A.L.R.3d 547. 
ecutor to his possession or to the life interest, as inuring 33 C.J.8, Executors and Administrators § 184. 


to benefit of the remaindermen and operating to take the 
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45-3-716. Powers and duties of successor personal representative. : j 


A successor personal representative has the same power and duty as the original personal rep- 
resentative to complete the administration and distribution of the estate, as expeditiously as pos- 
sible, but he shall not exercise any power expressly made personally to any personal representa- 
tive named in the will, 


History: 1958 Comp., § 32A-3-716, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-716. 
hy he Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J,S, Executors and Administrators § 142. 


45-3-717. Co-representatives; when joint action required. 


A. Iftwo or more persons are appointed co-representatives, the concurrence of all is required, 
unless the will provides otherwise, on all acts connected with the administration and distribution 
of the estate. This restriction does not apply when: 

(1) any co-representative receives and receipts for property due the estate; 

(2) the concurrence of all cannot readily be obtained in the time reasonably available for 
emergency action necessary to preserve the estate; or 

(3) aco-representative has been delegated to act for the others. ; 

B. Persons dealing with a co-representative, if actually unaware that another has been ap- 
pointed to serve with him or if advised by the personal representative with whom they are dealing 
that he has authority to act alone for any of the reasons mentioned herein, are as fully protected — 
as if the person with whom they dealt had been the sole personal representative. 

C. Aco-representative who abdicates his responsibility to coadminister the estate by a blanket del- 
egation breaches his duty to interested persons as provided by Section 3-703 [45-3-703 NMSA 1978]. 


History: 1953 Comp., § 32A-3-717, enacted by Laws power of sale authorizing the executors to sell the real and 
1975, ch. 257, § 3-717, personal property, was not void because the other executor 
Official comments. — See Commissioners on Uniform named in the will renounced the executor's appointment 
State Law official comment to 3-717-UPC. and refused to accept the trust, since the sale was made af- 


ter the administrators had been discharged and the letters 
ANNOTATIONS testamentary granted to the remaining executor. Smith v. 


Sale by one executor, — A salé! by the seibhatd elanawe ‘Steen, 1915-NMSC-051, 20 N.M. 436, 150 P. 927. 
in a will, to whom letters testamentary have issued, under a 
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45-3-718 PROBATE OF WILLS AND ADMINISTRATION 45-3-719 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Co- Right of coexecutor to reimbursement from estate for 
executor's or coadministrator's liability for defaults or fees paid independent legal counsel retained by him, 66 
wrongful acts of fiduciary in handling estate, 65 A.L.R.2d A.L.R.2d 1169. 

1019. 34 C.J.S. Executors and Administrators § 1042. 


45-3-718. Powers of surviving personal representative. 


Unless the terms of the will otherwise provide, when one or more of several personal repre- 
sentatives fails or refuses to qualify as a personal representative or when one or more of several 
personal representatives, after appointment, dies, becomes disabled or is removed, the remaining 
personal representatives shall proceed to administer the estate and have all powers vested in all 
the personal representatives incident to the office. : 


History: 1953 Comp., § 32A-3-718, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-718. ; 
aS 8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S. Executors and Administrators § 1047: 


45-3-719. Compensation for personal representatives. 


A personal representative is entitled to reasonable compensation for his services. If a will pro- 
vides for compensation of the personal representative and there is no contract with the decedent 
regarding compensation, he may renounce the provision before qualifying and be entitled to rea- 
sonable compensation. A personal representative also may renounce his right tovall or any part of 
the compensation. A written renunciation of the fee may be filed with the court. 


History: 1953 Comp., § 32A-3-719, enacted by Laws representatives. In re Estate of Corwin, 1987-NMCA-100, 


1976 (S.S.), ch. 37, § 10; repealed and reenacted by 106 N.M. 316, 742 P.2d 528 (decided under former law). 
Laws 1995, ch. 210, § 38. Additional compensation. — Under some circum- 

Official comments. — See Commissioners on Uniform stances, the introductory phrase "Unless otherwise or- 
State Law official comment to 8-719 UPC; dered by the court," added in 1976, gives the trial court 

Repeals and reenactments. — Laws 1995, ch. 210, the authority to award reasonable fees above the amount 
§ 38 repealed 45-3-719 NMSA 1978, as enacted by Laws authorized by the general compensation formula. In re Es- 
1976 (S.S.), ch. 87, § 10, and enacted a new section, effec- tate of Greig, 1988-NMCA-037, 107 N.M. 227, 755 P.2d.71 
tive July 1, 1995. (decided under former law). 

Compiler's notes. — This section is similar to former Additional compensation for legal fees. — The in- 
31-10-1, 1953 Comp. troductory phrase added to this section in 1976 authorizes 


additional allowance for the performance of extraordinary 


ANNOTATIONS services including legal services, where shown to be legal 
Use of compensation statute enacted after com- services not ordinarily performed by a personal repre- 
mencement of estate proceedings. — The constitu- sentative and not duplicative of legal services rendered 


by personal representative's firm. In re Estate of Greig, 
1988-NMCA-037, 107 N.M. 227; 755 P.2d 71 (decided un- 
der former law). r 

Assets considered in awarding compensation. 


tional prohibition against affecting right or remedy of a 
party in a pending case does not prevent the use of the 
administrator's compensation statute which was in effect 
at the time of allowing such compensation where it dif- E ; . 
fered from the statute in effect at the time of commence- — Only estate assets may be considered in setting the 
ment of the estate proceeding. In re Hildebrand's Estate, personal representative's fee; assets of a trust created 


1953-NMSC-113, 57 N.M. 778, 264 P.2d 674 (decided un- by decedent before her death, even though available for 
der former law). ; ; the reasonable expenses of estate administration as may 


Compensation law in effect at time of account be allowed, cannot be considered. In re Estate of Greig, 
governs. — The compensation of a personal repre- 1988-NMCA-037, 107 N.M. 227, 755 P.2d 71 (decided un- 


sentative is governed by the law in effect at the time © der former law). : 
of the settlement of his account and ‘making ‘the or- Additional compensation on account of realty to 
der allowing the award. In re Hildebrand's Estate, representative was warranted where administrator had 


1953-NMSC-113. 57 N.M. 778, 264 P.2d 674 (decided contributed about $8,000 of personal funds, devoted a 
bider fhimer iawn ae ee great deal of time to the real estate, conducted successful 


Amount allowed executrix proper. — Where record litigation involving water rights for the land and sold it 
shows amount allowed executrix to be the statutory al- at a substantial profit without the customary brokerage 
lowance as set under this section (31-10-1, 1953 Comp. commission. In re Hildebrand's Estate, 1953-NMSC-113, 


repealed), the allowance was’ proper. National Agric. Coll. 57 N.M. 778, 264 P.2d 674 (1958) (decided under former 


v. Lavenson, 1951-NMSC-081, 55 N.M. 583, 237 P.2d 925 law). | 
(decided under former law). ; Executor's statutory fee covers defense of final 


United States treasury notes are "cash" and fall account. — Attending the hearing to defend the final 


H i] iY 
within the category of probate assets in this section that account and ‘report are part of the executor's duties 
calls for a reduced rate of compensation for personal that the statutory fee covers. He may not be awarded 
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45-3-720 


additional fees for that time. In re Will of Hamilton, 
1981-NMSC-120, 97 N.M. 111, 637 P.2d 542 (decided un- 
der former law). 

Payments not based on filed claims or court or- 
der improper. — Where payments made by the executor 
to himself are not based upon claims filed nor are they 
paid pursuant to motion and order of the court, they are 
improper and cannot be allowed, Jn re Will of Hamilton, 
1981-NMSC-120, 97 N.M. 111, 637 P.2d 542 (decided un- 
der former law). 

Trial court may set attorney fees on dash ipl 
ruit basis having due regard for the circumstances of the 
particular case. Hoxsey v. Fullerton, 1960-NMSC-020, 67 
N.M. 77, 352 P.2d 652 (decided under former law). 

Personal representative to be compensated only 
when duties finished. — A personal representative is 
entitled to compensation only when he has finished the 
duties imposed upon him, since it is only then that the 
court can fully evaluate his services. In re Hildebrand's 
Estate, 1953-NMSC-118, 57 N.M. 778, 264 P.2d 674 (de- 
cided under former law). 

Fees may differ for good cause shown. — The 
statutory policy of allowing attorneys' fees in an amount 
equal to the administrator's compensation is not without 
exception, and the attorneys' fees may be otherwise fixed 
by the court for good cause shown. In re Keel's Estate, 
1933-NMSC-068, 37 N.M. 569, 25 P.2d 806 (decided under 
former law). 

Statutory compensation for attorneys binding 
on court. — Except where a will otherwise provides, the 
compensation prescribed in the governing statute is bind- 
ing upon the court. 1945-46 Op. Att'y Gen, No, 45-4671 
(decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 
of executor to an allowance for expenses incurred in un- 
successful attempt to uphold particular provisions of will, 
7A.L.R. 1499. 

Death of trustee, executor, administrator or guardian as 
affecting right to compensation, 7 A.L.R. 1595. 

Right of executor, administrator or testamentary 
trustee, who is himself an attorney, to employ attorney at 
the expense of the estate, 18 A.L:R. 635, 

Revocation of letterstestamentary as affecting ex- 
penses and disbursements by executor or administrator 
thereafter, 31 A.L.R. 846. 

Computation of commissions of executors, administra- 
tors or trustee as affected by lien on or outstanding inter- 
est in property, 46 A.L.R. 239. 

Right of executor or administrator to extra compensation 
for services other than attorney's services, 66 A.L.R. 512. 

Right of executor or administrator to commissions as af- 
fected by fault in administration, 83 A:L.R. 726. 


UNIFORM PROBATE CODE 


45-3-720 


Allowance out of decedent's estate for costs.and attor- 
neys' fees incurred by parties interested in granting or re- 
voking of letters of administration or letters testamentary, 
90 A.L.R. 101. 

Change in statute after decedent's death and before fi- 

nal account or after creation of trust as aa compen; 
sation, 91 A.L.R. 1421, 
' Right of executor, ‘administrator or testamentary 
trustee to allowance of attorneys’ fees and expenses _in- 
cident 'to controversy over surcharging his account, 101 
A.L.R. 806, 

Loss or depreciation of assets for which executing ad: 
ministrator or trustee is not responsible, as affecting the 
amount of his compensation, 110 'A.L.R. 994, 

Fees of executor or administrator as applicable to dis- 
charge of his indebtedness to decedent, 123 A.L.R. 1285. 

Right of executor or administrator to credit on account 
of advances to distributee before obtaining order of distri- 
bution, 126 A.L.R. 780, 

Right of personal representative to agenuee out of 
property involved, for attorneys’ fees or other expenses in- 
curred in unsuccessful effort to claim the property for the 
estate, 126 A.L.R. 1349. 

Appraised value of estate as shown by inventory of 
value at time of settlement as basis for determining com- 
missions of executor.or administrator, 173 A.L.R. 1346, 

Costs and other expenses incurred by fiduciary whose 
appointment was improper as chargeable against estate, 
4 A.L.R.2d-160, 

Fiduciary's compensation on estate assets distributed 
in kind, 32 A.L.R.2d 778. 

Right to allowance out of estate of attorneys' fees in- 
curred in attempt to establish or defeat will, 40 A.L. ie 2d 
1407, 

Right of executor or administrator to Re Giitipeivat 
tion for legal services rendered by him, 65 A.L.R.2d 809. 

Right to double compensation where same person 
(natural or corporate) acts as executor and trustee, ‘85 
A.L.R.2d 537. 

Limiting effect of provision i in contract, will or: trust i in- 
strument fixing trustee's or executor's fees, 19 A.L.R.3d 
520. 

Resignation or removal of ati Sore Ty  aflealiiatenlttre 
guardian, or trustee before final administration or before 
termination of trust, as affecting his compensation, 96 
A.L.R.3d 1102. 

Authority of probate court to depart from statutory 
schedule fixing amount of executor's commissions and at- 
torneys' fees, 40 A.L.R.4th 1189. 

33 C.J.S, Executors and Administrators § 852. 


45-3-720. Expenses in estate litigation. | 


If any personal representative or person nominated as a personal representative defeids'c or pros- 
ecutes any proceeding in good faith, whether successful or not, he is entitled to receive from the 


estate his necessary expenses and disbursements including reasonable attorneys' fees incurred. 


History: 1953 Comp., § 32A-3-720, enacted by Laws 
1976 (S.S.), ch. 37, § 11; repealed and reenacted by 
Laws 1995, ch. 210, § 39. rey ii 

Repeals and reenactments, — Laws 1995, ch. 210, 
§ 39 repealed 45-3-720 NMSA 1978, as enacted by Laws 
1976 (S.S.), ch. 37, § 11, relating to compensation for at- 
torneys for personal representatives, and enacted a new 
section, effective July 1, 1995. 

Compiler's notes. — This section is similar to former 
31-10-4, 1953 Comp. 


" 
Le 


Cross references, — For sah and costs, see 1-054 
NMRA. 


ANNOTATIONS: n, aad 


Generally. — An executor or adminiatraton: is entitled to 
be reimbursed for all expenses incurred in the care, man- 
agement, and settlement of an estate, including reasonable 
attorney's fees incurred in the course of necessary litigation, 
or in matters requiring legal advice,or counsel. Perez v. Gil's 


Estate, 1924-NMSC-014, 29 N.M. 313, 222 P. 907, 
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45-3-721 


Fees for actions benefiting the estate. — In order 
to charge attorney's fees against an estate under this sec- 
tion, the fees must be for services benefitting the estate, 
When the fees arise from actions which do not benefit the 
estate but cause prolonged litigation for the benefit of one 
person rather than the estate, the fees are not justified, 
even though the party sought to defend an earlier will. 
Lucero v. Lucero, 1994-NMCA-128, 118 N.M. 686, 884 P.2d 
527 (decided under former law). 


Section no longer requires that action benefit the 
estate. — The unambiguous language of this section, as 


amended in 1995, now only requires an action by the per- 


sonal representative to be in good faith in order to receive 


attorneys’ fees; it does not require that the suit benefit the 
estate and, in fact, allows for an award of attorneys’ fees 
even if the personal representative is not successful in the 
litigation. Garcia v. Taylor, 1998-NMCA- 145, 126 N.M. 16, 
966 P.2d 183. 

United States treasury notes are "cash" and 
fall within: the category of probate assets in 45-3-719 
NMSA 1978 that calls for a reduced rate of compensa- 
tion for personal representatives. In re Estate of Corwin, 
1987-NMCA-100, 106 N.M. 316, 742 P.2d 528 (decided un- 
der former law). 

Generally, as to discharge of attorney named in 
will. — The right of executors to refuse to employ an at- 
torney who had been named as such in a'will is upheld and 
the attorney is entitled to compensation only for services 
performed prior to the date of his.discharge by the execu- 
tor or executrix. Hoxsey v, Fullerton, 1960-NMSC-020, 67 
N.M. 77, 352 P.2d 652 (decided under former law). 

Allowance to attorney before and at discharge. — 
An allowance of the claim of an attorney for the executrix 
before his discharge was error, and upon his subsequent 
discharge the allowance should be for the proportionate 
share of the statutory fee, or:the reasonable value of the 
services performed. In re Winston's Will, 19386-NMSC-045, 
40 N.M. 348, 59 P.2d 904 (decided under former law). 

Attorney's fees allowed as long as:good faith at- 
tempt to defend will. — As long as there is a good faith 
attempt'by the personal representative to defend the will, 
attorney's fees will be allowed whether the will is upheld 
or not. In.re Will of Ferrill, 19883-NMSC-0380, 99.N.M. 503, 
660°P.2d 593 (decided under former law). 

‘Where gifts excluded from community property 
in computing attorney's fee. — There is a presump- 
tion that property acquired during marriage is commu- 
nity property, however, gifts made directly to the husband, 
during marriage, by his father, must be regarded as sepa- 
rate property in computing attorney's fee for services ren- 
dered executrix. In re Winston's Will, 1936-NMSC-045, 40 
N.M. 348, 59 P.2d 904 (decided under former law). 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-721 


‘Attorneys' fees usually same as personal repre- 
sentatives'. — Ordinarily, in conducting probate pro- 
ceeding, attorneys' fees are the same as those allowed to 


“administrators and executors, However, the court may fix 


a different fee upon a proper showing. In re Hildebrand's 
Estate, 1953-NMSC-113, 57 N.M. 778, 264 P.2d 674 (de- 
cided under former law). 

Fees may differ for good cause shown. — The 
statutory policy of allowing attorneys’ fees in an amount 
equal to the administrator's compensation is not without 
exception, and the attorneys' fees may be otherwise fixed 
by the court for good cause shown. In re Keel's Estate, 
1933-NMSC-068, 37 N.M. 569, 25 P.2d 806 (decided under 
former law). 

Attorney may receive quantum meruit till date 
of discharge. — The trial court may itself set the attor- 
neys' fees on a quantum meruit basis to date of discharge 
having due regard for the circumstances of the particular 
case. Hoxsey’ v. Fullerton, 1960-NMSC-020, 67 .N.:M. 77, 
352 P.2d 652 (decided under former law), 

No fee after discharge. — An attorney for an estate 
is not entitled to an allowance for work performed after 
discharge. Hoxsey v. Fullerton, 1960-NMSC-020, 67 N.M. 
77, 352 P.2d 652 (decided under former law). 

Trial court may set attorneys' fees. — The trial 
court may, with due regard for the circumstances of the 
particular case, set the attorneys! fees.’Hoxsey v. Fullerton, 
1960-NMSC-020, 67. N.M. 77, 352 P.2d 652 (decided under 
former law). 

Fees set by trial court disturbed only if abuse of 
discretion. — The discretion of the trial court in fixing 
attorneys’ fees in a proceeding to obtain approval of ad- 
ministrator's report will not be disturbed on appeal except 
upon a showing that there was an abuse of discretion. In 
re Hildebrand 's Estate; 1953-NMSC-118, 57 N.M. 778, 264 
P.2d 674 (decided under former law). 

Attorneys' fees for defense of executor's alleged 
misconduct not estate expenses. — Attorneys’ fees 
incurred by the estate's attorneys in defending against 
allegations that the executor misused his position and 
improperly disbursed estate funds, are not proper estate 
expenses, but should be borne by the executor personally. 
In re Will of Hamilton, 1981-NMSC-120, 97 N.M. 111, 637 
P.2d 542 (decided under former law), 

Law reviews. — For annual survey of New Mexico law 
relating to civil procedure, see 13 N.M.L. Rev. 251 (1983). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Au- 
thority of probate court to depart from statutory schedule 
fixing amount of executor's commissions and attorneys’ 
fees, 40 A.L.R.4th 1189. 

33 C.J.S. Executors and Administrators § 852. 


45-3-721. ‘Proceedings for review of employment and compensation. 


After notice to all.interested persons or on petition of an interested person or an appropriate 
motion if administration is supervised, the court may review the propriety of employment of any 
person by a personal representative including any attorney, auditor, investment advisor or other 
specialized agent or assistant, the reasonableness of the compensation of any person so employed 
or the reasonableness of the compensation determined by the personal representative for his own 
services. Any person who has received excessive compensation from an estate for services ren- 
dered may be ordered. to make appropriate refunds. 


History: 1978 Comp., § 45-3-721, enacted by Laws 
1995, ch. 210, § 40. ' 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-721 UEC: 


" 
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45-3-801 UNIFORM PROBATE CODE 45-3-802 


~ PARTS — 
CREDITORS' CLAIMS 


45-3-801. Notice to creditors. 


A. A personal representative upon appointment may publish a notice to creditors once a week 
for three successive weeks in a newspaper of general circulation in the county in which the pro- 
bate proceeding is pending, announcing the personal representative's appointment and address 
and notifying creditors of the estate to present their claims within four TRGDANS: after the date of 
the first publication of the notice or be forever barred. 

B. A personal representative may give written notice by mail or other aalivery to a eteditor 
announcing the personal representative's appointment and address and notifying the creditor to 
present the creditor's claim within four months after the published notice, if given as provided in 
Subsection A of this section, or within sixty days after the mailing or other delivery of the notice, 
whichever is later, or be forever barred. 

C. The personal representative i is not liable to anyone for giving or failing to give notice pursu- 
ant to this section. 


History: 1953 Comp., § 32A-3-801, enacted by Laws In a probate matter, where tort claimants to decedents' es- 
1975, ch, 257, § 3-801; 1993, ch. 174, § 71; repealed and tates were not served with notice of the hearing of the final 
reenacted by Laws 2016, ch. 69, § 715. account and report, except by publication in a newspaper of 

Repeals and reenactments. — Laws 2016, ch, 69, limited circulation, despite the fact that the administrator 
§ 715 repealed former 45-3-801 NMSA 1978, and enacted of the estate knew of the tort claimants and their addresses, 
a new section, effective July 1, 2016. claimants' failure to object:to the final accounting did not 

Cross references. — For publication of notice of litigas bar their claims, because the administrator knew or should 
tion in the district courts, see 14-11-10 NMSA 1978, have known that out-of-state tort claimants have very little 

The 1998 amendment, effective July 1, 1993, rewrote chance of receiving notice through general publication; the 
this section to the extent that a detailed comparison is im- duty of an administrator, executor, or personal representa- 
practicable. tive is to preserve the assets of an estate for those legally 

entitled to that estate as determined by court decree. In re 
ANNOTATIONS Estate of Engroch,:1977-NMSC-046, 565 P.2d 662. 

Constructive notice to known creditors insuf- Law reviews. — For annual survey of New Mexico 
ficient. — With respect to known creditors, tort claim- Law of Wills and Trusts, see 20 N.M.L. Rev, 439 (1990). » 
ants, and other interested persons, constructive notice Am. Jur, 2d, A.L.R. and C.J.S, references. —31 Am. 
in general publication of hearing of final account and Jur. 2d Executors and Administrators § 596 et seq. 
report of a decedent's estate is insufficient to meet mini- Validity of nonclaim statute or rule provision for notice 
mum due process requirements. In re Estate of Engrock, by publication to claimants against estate + a 
1977-NMSC-046, 565 P.2d 662. cases, 56.A:L.R.4th 458. 


84 C.J.S. Executors and Administrators § 411. 


45-3-802. Statutes of limitations. 


A. Unless an estate is insolvent, the personal representative, with the consent of all successors 
whose interests would be affected, may waive any defense of limitations available to the estate. If 
the defense is not waived, no claim that was barred by any statute of limitations at the time of the 
decedent's death shall be allowed or paid. 

B. The running of a statute of limitations measured from an event other than death or the 
giving of notice to creditors is suspended for four months after the decedent's death but resumes 
thereafter as to claims not barred by other sections. 

C. For purposes of a statute of limitations, the presentation of a claim pursuant to Section 4 45- 
3-804 NMSA 1978 is equivalent to commencement of a proceeding on the claim. 


History: 1958 Comp., § 32A-3-802, enacted by Laws The 1993 amendment, effective July 1, 1998, deleted 
1975, ch, 257, § 3-802; 1998, ch. 174, § 72; 1995, ch. 210, the former third sentence of Subsection A, pertaining to 
§ 41, suspension of running of any statute of limitations; added 

Official comments. — See Commissioners on Uniform current Subsection B; redesignated former, Subsection 
State Law official comment to 3-802 UPC. B_ as Subsection C; deleted "proper" preceding "presen- 

The 1995 amendment, effective July 1, 1995, inserted tation" and substituted "pursuant to. Section 45-3-804 
"whose interest would be affected" in the first sentence in NMSA 1978" for "under Section 3-804" in Subsection C; 
Subsection A. and made minor stylistic changes throughout the section. 
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45-3-803 PROBATE OF WILLS AND ADMINISTRATION 45-3-803 


. ANNOTATIONS Waiver or tolling of statute of limitations by executor or 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Direc- gdarpee stot BAe bach G60) 


Kies SS Running of statute of limitations as affected by doc- 
tion in will for payment of debts of testator, or for payment trine of relation back of appointment of administrator, 3 


of specified debt, as affecting debts or debt barred by limi- AL.R.3d 1234. 


tation, 109 A.L.R. 1440. Delay in appointing administrator or other representa- 


one pace as ERKTRI claim barred, subse- tive, effect on cause of action accruing at or after death of 
ane gee of obligor, by general statute of limitations, person in whose favor it would have accrued, 28 A.L.R.3d 
eine ; 1141. 


Effect of statement of claim against decedent's estate What constitutes rejection of claim against estate to 
regarding debt apparently barred by the statute of limita- commence running of statute of limitations applicable to 


tions, 119 A.L.R. 426, : : 
, ted cl , 36 A.L.R.4th 684. 
Estoppel by silence or other conduct (other than failure neha: = st esate 3 Administrators § 404 
to file) to assert against estate claim antedating dece- 


dent's death, 146 A.L.R, 1179. 


45-3-803. Limitations on presentation of claims. 


A. All claims against a decedent's estate that arose before the death of the decedent, includ- 
ing claims of the state and any political subdivision of the state, whether due or to become due, 
absolute or contingent, liquidated or unliquidated or founded on contract, tort or other legal basis, 
if not barred earlier by another statute of limitations or nonclaim statute, are barred against the 
estate, the personal representative and the heirs, devisees and nonprobate transferees of the dece- 
dent unless presented within the earlier of the following: 

(1) one year after the decedent's death; or 

(2) the time provided by Subsection B of Section 45-3-801 NMSA 1978 for creditors who 
are given actual notice and the time provided in Subsection A of Section 45-3-801 NMSA 1978 for 
all creditors barred by publication. 

B. Acclaim described in Subsection A of this section that is barred by the nonclaim statute of 
the decedent's domicile before the giving of notice to creditors in this state is barred in this state. 

C. All claims against a decedent's estate that arise at or after the death of the decedent, includ- 
ing claims of the state and any political subdivision of the state, whether due or to become due, 
absolute or contingent, liquidated or unliquidated or founded on contract, tort or other legal basis, 
are barred against the estate, the personal representative and the heirs and devisees of Ane dece- 
dent unless presented as follows: 

(1) aclaim based on a contract with the personal representative within four months after 
performance by the personal representative is due; or 

_. (2) . any other claim within the later of four months after it arises or the time specified in 
Paragraph (1) of this subsection. 

D. Nothing in this section affects or prevents: 

(1) any proceeding to enforce any mortgage, pledge or other lien upon property of the es- 
tate; 

(2) to the limits of the insurance protection only, a proceeding to establish liability of the 
decedent or the personal representative for which the decedent or personal representative is pro- 
tected by liability insurance; or 

(3) ‘collection of compensation for services rendered and reimbursement for expenses ad- 
vanced by the personal representative or by the attorney or accountant for the-personal represen- 
tative of the estate. 


History: 1953 Comp., § 32A-3-803, enacted by Laws "Subsection", deleted "A" and added "B", and afterthe sec- 


1975, ch, 257, § 3-803; 1993, ch, 174, § 73; sO Ke ch, 124, ond occurrence of "Subsection", deleted "B" and added "A". 
§ 47; 2016, ch. 69, § 716. The 2011 amendment, effective January 1, 2012, 
Official comments. — See Commissioners on Uniform provided that claims against nonprobate transferees are 
State Law official comment to 3-803 UPC. , barred if not timely presented. 
Compiler's notes. — This section includes within its The 1993 amendment, effective July 1, 1993, rewrote 
scope some of the functions of former 31-8-3, 1953 Comp. this section to the extent that a detailed comparison is im- 
The 2016 amendment, effective July 1, 2016, in practicable. 


Paragraph 2 of Subsection A, after the first occurrence of 
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ANNOTATIONS 


Rule 6(b), N.M.R. Civ. P. (see Rule 1-006B NMRA) 
may not be applied to extend time limitation of Sub- 
section A of this section because such an extension would 
be inconsistent with the barring of a disallowed claim 
unless proceedings were commenced not. later than 60 
days after mailing of notice of disallowance, Mathieson 
v. Hubler, 1978-NMCA-119, 92 N.M. 381, 588 P.2d 1056, 
cert, denied, 92 N.M, 358, 588 P.2d 554, 

Purpose of statutes permitting claims against. es- 
tates and appeals therefrom. — The enactments pro- 
viding for claims against estates and appeals from orders 
which allow or reject them complement each other, and 
are designed to speed the administration and closing of 
estates. Levers v, Houston, 1945-NMSC-017, 49 N.M, 169, 
159 P.2d 761. 

Requirements of this section (31-8-3,. 1953 Comp., 
repealed) are mandatory, and neither heirs nor admin- 
istrator can waive them, nor can their conduct result in 
an estoppel which prevents the bar of the statute. In re 
Landers' Estate, 1929-NMSC-096; 34 N.M. 431, 283 P. 49. 

Mandatory requirements, — Neither the heirs nor 
the personal representative can be estopped from assert- 
ing or can waive the mandatory requirements of the non- 
claim statute, which is comprised of this section and 45- 
3-804 and 45-3-806 NMSA 1978. In re Estate of Mayfield, 
1989-NMSC-016, 108 N.M. 246, 771 P.2d 179. 

Applicability of filing provisions. — The filing 
provisions in Subsections A and B apply only to claims 
against the estate; claims that will be paid by insurance 
are not considered to be claims against the estate. Corlett 
v. Smith, 1988-NMCA-067, 107 N.M. 707, 763 P.2d 1172. 

Inapplicable to estate devisees. — This section did 
not provide the controlling relevant limitations where 
petitioners were not creditors, but devisees of the es- 
tate. Accordingly, the relevant limitations period was 
found in 45-3-1006 NMSA 1978. In re Estate of Gardner, 
1992-NMCA-122, 114.N.M. 793, 845 P.2d 1247, 

Statute of limitations does not bar recovery of 
administration expenses. — No judgment could have 
been entered thereon until appellant's final report had 
been filed and accounting had thereon. Jn re Kenney's Es- 
tate, 1937-NMSC-069, 41 N.M. 576, 72 P.2d 27. 

Timely filing of claims against a decedent's es- 
tate is mandatory, and, if not timely filed, the claims 
are barred as a matter of law. Bowman v. Butler, 
1982-NMCA-108, 98 N.M. 357, 648 P.2d 815. 

Section's requirements not preempted by wrong- 
ful death statutes. — The burden of establishing a 
timely presentment of a claim against an estate rests 
upon the claimant, and nothing in the statutes allowing 
recovery for wrongful death, 41-2-1 to 41-2-4 NMSA 1978, 
expresses a legislative intent to create an exception to this 
section. Corlett v. Smith, 1987-NMCA-099, 106 N.M. 207, 
740 P.2d 1191. 
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Extension of time limits not authorized. — Sec- 
tion 45-3-804C NMSA 1978 does not deal with the time 
limits for presenting claims under this section and does 
not authorize the trial court to extend this section's time 
limits, In re Estate of Oney, 1981- NMCA-026, 95 N.M. 640, 
624 P.2d 1037. 

Workmen's compensation claims subject to own 
statute of limitations. — Workmen's compensation one- 
year statute of limitations, not Uniform Probate Code's 
four-month limitation, applied to workmen's compensa- 
tion action filed against employer, a sole proprietorship be- 
ing run by personal representative after death of sole pro- 
prietor. Lucero v. Northrip Logging Co., 1984- NMCA-061, 
101 N.M. 420, 683 P.2d 1342. 

Exception to statute of limitations. — Claim 
against executor for superadded liability on bank stock 
owned by testator, on account of insolvency of state bank 
occurring after testator's death, is not governed by statu- 
tory requirements for filing in probate court nor by stat- 
ute of nonclaim. Tierney v. Shakespeare, 1930-NMSC-009, 


34 N.M. 501, 284 P. 1019. 


A cause of action against a personal represen- © 


tative for conversion, breach of fiduciary duty and 
right of replevin does not arise until the termination of 
the representative's appointment. Bowman v. Butler, 
1982-NMCA-108, 98 N.M. 357, 648 P.2d 815. 

Actions against a deceased personal represen- 
tative on his surety bond are exempted: from the 
time limitations imposed by this section. These claims 
are governed by 37-1-8 NMSA 1978. Bowman v; Butler, 
1982-NMCA-108, 98 N.M. 357, 648 P.2d 815. 

Redesignation of contract claim as fraud insuf- 
ficient to change limitation. — The amendment or 
identification of a claim as one of fraud rather:than in 
contract, after the two-month period has expired, is insuf- 
ficient to change the time period from two months under 
Subsection A to four months under Subsection B, In re Es- 
tate of Oney, 1981-NMCA-026, 95 N.M. 640, 624 P.2d 1087. 
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Claims expiring on Sunday may be filed follow- 
ing Monday. — This section is a continuing statute, and 
if time within which claims against.estate of deceased 
person must be filed expires on Sunday, the act may 
be performed the following Monday. O'Brien v. Wilson, 
1921-NMSC-022, 26 N.M. 641, 195 P. 803, 

Effect of section on contingent claims. — A con- 
tingent claim by a surety against estate of its principal 
who breached the condition of his official bond to recover 
indemnity accrued when the principal breached the bond, 
and such claim is barred by statute of limitations when it 
is not filed within six months (now two months) after first 
publication of notice of appointment of estate representa- 
tive. Fidelity & Deposit Co. v. Hobbs, 144 F.2d 5 (10th Cir, 
1944), 

Setoff claims. — Where accounts are owing by an in- 
dividual to an estate and’ in turn by the estate to the in- 
dividual, the claim by the individual must be filed within 
the statutorily permitted time, and if approved the claim 
can be set off against the account owing to the estate. 
Counts v. Woods, 1942-NMSC-014, 46 N.M. 273, 127 P.2d 
398. 

Claim filed two years after death. —A claim against 
an estate not filed with the clerk of the probate court until 
more than two years after death of decedent was barred 
by this statute of limitations (31-8-3, 1953 Comp., re- 
pealed). Janes v. Brunswick, 1895-NMSC-017, 8.N.M. 105, 
42 P. 72, modified, 1896-NMSC-001, 8 N.M. 345, 45 P. 878. 

"Limits of insurance protection". — For the purposes 
of former Subsection C(2), "protection" should be consid- 
ered the potential right to payment of a claim against the 
insurance company. Corlett v. Smith, 1988-NMCA-067, 
107 N.M. 707, 763 P.2d 1172. 

Law reviews. — For annual survey of New Mexico 
law relating to estates and trusts, see 12 N.M.L. Rev. 363 
(1982). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 13 N.M.L. Rev. 3951983). 1 

For annual survey of New Mexico law of estates and 
trusts, see 19 N.M.L. Rey. 669 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Pros- 
ecution of action or claim against estate by beneficiary « as 
forfeiture of share in will by virtue of clause. therein so 
providing, 30 A.L.R. 1014, 

Necessity of presenting claim to executor or administra- 
tor before bringing suit, 34 A.L.R. 362. 

Action on contingent claim, presentation | of claim as 
condition precedent, 34 A.L.R. 372. 

Presentation of claim for funeral expenses to executor 
or administrator, 34 A.L.R. 375. 

Applicability of nonclaim statute to claims arising un- 
der contract executory at time of death, 47 A.L.R. 896. 
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Effect of recovery of judgment on unfiled or abandoned 
claim after expiration of time allowed for filing claim 
against estate, 60 A.L.R. 736. 

Bar of statute of nonclaim of decedent's domicile as af- 
fecting assertion of claim elsewhere, 72 A.L.R. 1030. 

Nonclaim statute as applied to real estate mortgage or 
mortgage debt, 78 A.L.R. 1126. 

Superseded liability of stockholders as within statute of 
nonclaim, 87 A.L.R. 494. 

Necessity of filing claim under Workmen's Compensa- 
tion Act against estate of deceased employer, 94 A.L.R. 
889. 

Claim on decedent's contract of guaranty, surety ship or 
endorsement as contingent, 94 A.L.R. 1155. 

Applicability of statute of nonclaim as between surviv- 
ing partner and estate of deceased partner, 96 A.L.R. 449, 
157 A.L.R.1114. 

Necessity of presenting claim against decedent's estate 
as affected by executor's or administrator's personal duty 
or obligation to claimant, 103 A.L.R. 337. 

Right of nonresident creditor of decedent's estate to file 
claim in ancillary administration, 106 A.L.R. 893. 

Claims for taxes as within contemplation of statute re- 
quiring presentation of claims against decedents' estates, 
109 A.L.R.:1370. 

Nonclaim: statute as governing claim barred, subse- 
quent to death of obligor, by general statute of limitations, 
112 A.L.R. 289. 

Necessity of presenting claim against decedent's estate 
for specific performance of contract to make will in favor 
of another or to will latter a specified sum or property, 113 
A.L.R. 1070. 

Presentation of claim against deceased debtor's estate 
as condition of action to entree judgment lien, 114 A.L.R. 
1167. 

Presentment of claim or notice to one or more coadmin- 
istrators, coexecutors, coguardians or cotrustees as pre- 
sentment or notice to all, 115 A.L.R. 390. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-804 


Effect of statement of claim against decedent's estate 
setting out debt apparently barred by statute of limita- 
tions, 119 A.L.R. 426. 

Filing claim against estate of decedent as affecting or 
precluding other remedies against estate, 120 A.L.R. 1225. 

Claim of government or subdivision thereof as within 
provision of nonclaim statute, 34 A.L.R.2d 1003. 

Availability of replevin or similar possessory action to 
one not claim as heir, legatee, or creditor of decedent's es- 
tate, against personal representative, 42 A.L.R.2d 418, 

Amendment of claim against decedent's estate after ex- 
piration of time for filing claims, 56 A.L.R.2d 627. 

Necessity of presenting spouse's claim under separation 
agreement to personal representative of other spouse's es- 
tate, 58 A.L.R.2d 1283. 

Application of nonclaim statute to claim for unmatured 
payments under land contract, 99 A.L.R.2d 275. 

Running of statute of limitations as affected by doc- 
trine of relation back of appointment of administrator, 3 
A.L.R.3d 1234, 

Tort claim as within nonclaim statutes, 22 A.L.R.3d 493. 

Delay in appointing administrator or other representative, 
effect on cause of action accruing at or after death of person 
in whose favor it would have accrued, 28 A.L.R.8d 1141, 

Presentation of claim to executor or administrator as 
prerequisite of its availability as counterclaim or setoff, 
36 A.L.R.3d 693. 

Claims for expenses of last sickness or for funeral ex- 
penses as within contemplation of statute requiring pre- 
sentation of claims against decedent's estate, or limiting 
time for bringing action thereon, 17 A.L.R.4th 5380. 

What constitutes rejection of claim against estate to 
commence running of statute of limitations applicable to 
rejected claims, 36 A.L.R.4th 684. 

Limitations of actions applicable to action by trustees of 
employee benefit plan to enforce delinquent employer con- 
tributions under ERISA (29 USCS § 1132(a)), 90 A.L.R. 
Fed. 374. 

84.C.J.S. Pecntoes and Administrators 404. 


45-3-804. Manner of presentation of claims. 


Claims against a decedent's estate may be presented as follows: 


A. the claimant may deliver or mail'to the personal representative a written statement of the 
claim indicating its basis, the name and address of the claimant and the amount claimed, or he 
may file a written statement of the claim with the appropriate court. The claim is presented on the 
first to occur of receipt of the written statement of claim by the personal representative or the fil- 
ing of the claim with the appropriate court. If a claim is not yet due, the date when it will become 
due shall be stated. If the claim is contingent or unliquidated, the nature of the uncertainty shall 
be stated. If the claim is secured, the security shall be described. Failure to describe correctly the 
security, the nature of any uncertainty and the due date of a claim not yet-due does not invalidate 
the presentation made; 

B. the claimant, without the necessity of filing a claim, may commence a preveddind against 
the personal representative in any court where the personal representative may be subjected to 
jurisdiction, to obtain payment of his claim against the estate, but the commencement of the pro- 
ceeding must occur within the time limited for presenting the claim. No presentation of claim is 
required in regard to matters claimed in proceedings against the decedent which were pending at 
the time of his death; and 

C. if a claim is presented under Subsection A of this section, no proceeding thereon may be 
commenced more than sixty days after the personal representative has mailed a notice of disal- 
lowance. However, in the case of a claim which is not presently due or which is contingent or un- 
liquidated, the personal representative may consent to an extension of the sixty-day period, or, to 
avoid injustice, the district court on petition may order an extension of the sixty-day period, but in 
no event shall the extension run beyond the applicable statute of limitations. 
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History: 1953 Comp., § 32A-3-804, enacted by Laws going to provide for claimant in decedent's will, where the 
1975, ch. 257, § 8-804; 1983, ch. 194, § 6. requested amendment was made at the commencement 
Official comments. — See Commissioners on Uniform of trial and would add nothing to the claim, since it was 
State Law official comment to 3-804 UPC. nowhere alleged that claimant had performed services for 
decedent pursuant to an agreement that decedent would 

ANNOTATIONS provide for claimant in decedent's will. Montoya v. Fried- 


man, 1956-NMSC-098, 61 N.M. 446, 301 P.2d 1094. 
Claim of liability on bank stock owned by testa- 
tor. — Claim against executor for superadded liability 


A wrongful death claim may properly be filed avainat 
the estate of a decedent in formal probate proceedings 
before the district court sitting in probate. Garcia v. Un- 


derwriters at Lloyd's London, 2007-NMCA-042; 141 N.M. on bank stock owned by testator, on account of insolvency 
421, 156 P.3d 712, aff'd 2008-NMSC- 018, 143 N.M. 732, of state bank occurring after testator's death, is not gov- 
182 P3d 113. erned by statutory requirements for filing in probate 


court nor by statute of nonclaim. Tierney v. Rhokesneare; 
1930-NMSC-009, 34 N.M. 501, 284 P1019... 

Revival of suit pending at death. — The revival of 
a suit which is pending against a decedent at the time of 


Requirements are mandatory. — Neither the heirs - 
nor the personal representative can be estopped from as- 
serting or can waive the mandatory requirements of the 
nonclaim statute, which is comprised of this section and 


45-3-803 and 45-3-806 NMSA 1978. In re Estate of May- death, within the time prescribed for filing claims against 

field, 1989-NMSC-016, 108 N.M. 246, 771 P.2d 179. decedent's estate, obviates the necessity to present a claim 
Section consistent with 45-3:806 NMSA 1978. — to the executor or administrator. Romero v. Hopewell, 

Subsection C of this section is consistent and harmonious 1922-NMSC-037, 28 N.M, 259, 210 P, 231. 

with 45-3-806 NMSA 1978, if the extension authorized by Law reviews. — For annual survey of New Mexico 

Subsection C is granted prior to expiration of the 60-day eA to estates and ianoews see 12 N.M.L, Rev. 363 

period. Mathieson v. Hubler, 1978-NMCA-119, 92 N.M. 

381, 588 P2d 1056, cert. denied, 92 NM. 353, 588 Pd Am, Jur. 2d, A.L.R. and C.J.S. references. — Pros- 

554. ecution of action or claim against estate by beneficiary as 
No extension of time after 60-day period has ex- forfeiture of share in will by virtue of clause therein so 


providing, 30.A.L.R. 1014. 

Necessity of presenting claim to executor or administra: 
tor before bringing suit, 834 A,.L.R. 362. 

Sufficiency of notice of claim against decedent's eatatdi 


pired. — A trial court has no authority under Subsection 
C of this section to extend the time for proceeding against 
a personal representative after the 60-day period has ex- 
pired. Mathieson v. Hubler, 1978-NMCA-119, 92 N.M. 381, 


588 P.2d 1056, cert. denied, 92 N.M. 353, 588 P.2d 554. 74 A.L.R, 368. 
Rxtensions*of time; — Subsection ©! does ‘not’ deal Sufficiency of presentation of claim for mortgage on ixéal 
with the time limits for presenting claims under 45-3-803 estate, 78 A.L.R, 1153, 
NMSA 1978, and does not authorize the trial court to ex- Exclusiveness of gr ounds enumerated in statute provid- 
tend the time limits of 45-3-803 NMSA 1978. In re Estate ing, under specified circumstances, extension of time for 
of Oney, 1981-NMCA-026, 95 N.M. 640, 624 P.2d 1037. filing claims against decedent's estate, 57 A.L,R.2d 1304. 
Claim via amended pleadings. — It was not an abuse _Amount of claim filed against decedent's estate as 
of discretion to refuse to permit amendment to pleadings limiting amount recoverable in action against estate, 25 
which would have added to claim statement that claimant A.L.R.3d 1356. a 
would show that decedent had stated that decedent was 34 C.J,S. Executors and Administrators § 416. 


45-3-805. Classification of claims. 


A. If the applicable assets of the estate are inaufficient to. pay all elbinnad in full, the personal 
representative shall make payment in the following order: 
(1) .-costs and expenses of administration, including compensation of Penal repEasenan 
tives and of persons employed by the personal representatives; ) 
(2) reasonable funeral expenses; 
(3) debts and taxes with preference under federal law; 
(4) reasonable medical and hospital expenses of the last illness of the decedent, ‘pelutiad 
compensation of persons attending the decedent; | . 
(5) debts and taxes with preference under other laws of New Mexico: and 
. (6) all.other claims. 
B. No preference shall be given in the payment of any claim over any other claim of the same 
class, and a claim due and payable shall not be entitled to a preference over claims not due. 


History: 1953 Comp., § 32A-3-805, enacted by Laws employed by the personal: representatives" for ' ‘attorneys" 


1975, ch. 257, § 3-805; 1976 (S.S.), ch. 37, § 12; 1995, ch. at the end of Paragraph (1); transferred similar provisions 
210, § 42. to those contained in former Paragraph (2) to Paragraph 
Official comments. — See Commissioners on Uniform (4); and redesignated former Paragraphs ies and (4) as 
State Law official comment to 3-805 UPC, Paragraphs (2) and (3), 
Compiler's notes. — This section includes within its 
scope some of the functions of former 31-8-10 and 31-8-11, _ ANNOTATIONS 
1953 Comp. Spot 
° pousal support and attorney fees awarded after 
The,1995 amendment, effective July 1,1995, in Sub: death of spouse. — In a divorce proceeding continued 
section A, inserted "including" and substituted "persons after the death of a spouse pursuant to 40-4-20 NMSA 
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1978 in which the court awards lump-sum spousal sup- 
port and attorney fees, the final judgment is not a claim 
against the estate of the deceased spouse for purposes 
of the Probate Code's creditor's claims provisions of 45- 
3-805 NMSA 1978. Estate of Nauert v. Morgan-Nauret, 
2012-NMCA-037, 274 P.3d 799. 

Where the deceased spouse who filed for divorce in 
March 2006 died while the divorce action was pending; in 
September 2007, the probate court appointed a personal 
representative: of the estate; in November 2007, the di- 
vorce court awarded the surviving spouse monthly spou- 
sal support from September 2007 and attorney fees and 
ordered the estate to pay the awards immediately; and 
the personal representative claimed that the awards were 
Class Six claims under 45-3-805 NMSA 1978, the awards 
were not claims under the Probate Code to which the cred- 
itors' claims provisions of 45-3-805 NMSA 1978 applied. 
Estate of Nauert v. Morgan-Nauret, 2012-NMCA-037, 274 
P.3d 799. 4 

Where a divorce proceeding was continued after the 
death. of a spouse and the divorce court ordered the de- 
ceased spouse's estate to immediately pay a lump-sum 
amount for spousal support and attorney fees to the sur- 
viving spouse, the award did not violate the Federal Insol- 
vency Act, 31 U.S.C, § 3718(a)(1)(B) which requires claims 
of the United States. government to be paid first when 
the estate of the deceased debtor is not enough to pay all 
debts of the debtor, because the divorce court awards were 
not claims against the estate of the deceased spouse and 
the act did not apply. Estate of Nauert v. Morgan-Nauret, 
2012-NMCA-037, 274 P.3d 799. 

A claim for funeral and medical expenses of the 
decedent was a valid claim against the estate and was ac- 
corded priority in accordance with the provisions of this 
section. In re Estates of Salas, 1987-NMCA-018, 105 N.M. 
472, 734 P.2d 250. © 

Priority of decedent's lien on specific property. 
— Expenses necessary to the administration of the estate 
are subject to the lien of a mortgage executed on specific 
property by the deceased in his lifetime; the justice of 
this rule is plain: the creditor merely gets the benefit of 
a contract made with the deceased, Shortle v. Mccloskey, 
1935-NMSC-043, 39 N.M. 273, 46 P.2d 50. . 

Third party's expenses in operating decedent's 
business. — Where a third person furnishes supplies 
which are used by an executor or administrator in operat- 
ing and conducting the business of the decedent, as well 
as money which is used in defraying the expenses of con- 
ducting such business, the third, person is entitled to take 
the place and stead of the executor or administrator and 
to be likewise reimbursed therefor before the creditors are 
paid anything upon their accounts. Perez v. Gil's Estate, 
1924-NMSC-014, 29 N.M, 313, 222 P. 907. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Mean- 
ing of phrase "last sickness" and the like in statutes giv- 
ing preference to expenses, 9 A.L.R. 462. 

When funeral expenses deemed ordered on personal 
credit rather than on credit of estate, 30 A.L.R. 444, | 


45-3-806. Allowance of claims. 
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Expense of removing and reinterring remains as a fu- 
neral expense, 40 A.L.R. 1459. 

State's prerogative right of preference at common law, 
51 A.L.R. 1355, 65 A.L.R. 1331, 90 A.L.R. 184, 167 A.L.R. 
640. 

Foreclosure decree which ascertains amount of mort- 
gage due or other claim as judgment within statute relat- 
ing to rank of claims ria decedent's estate, 57 A.L.R. 
489, 

Rank or preference of late against insolvent estate 
with respect to stockholder's superadded liability, 92 
= L.R. 1040. 

~ Expenses of preserving assets before appointment of ex- 
ecutor or administrator as entitled to priority, 108 A.L.R. 
393. 

Priority in event of incompetent's death: of claims ‘in- 
curred during guardianship over other claims against es- 
tate, 113 A.L.R, 402. 

Judgment against executor or administrator, or levy of 
attachment or execution against him, as affecting rank of 
creditor's claims against estate or his rights in respect of 
property of estate, 121 A.L.R. 656. 

Tombstone or monument as a proper charge against es- 
tate of decedent, 121 A.L.R. 1103. 

Construction and application of statutory provisions as 


to classification or priority of claims against decedent's es- 


tate in respect of money or property received by decedent 
in trust or‘as a fiduciary, 125 A.L.R. 1487. 

Rank of foreign judgment; or, judgment of sister state, 
rendered in lifetime of debtor, in settlement of debtor's es- 
tate after his death, 128 A.L.R. 1400. 

Personal claim of executor or administrator against es- 
tate, antedating death of decedent, 144 A.L.R, 953. 

Amount of funeral expenses allowable against dece- 
dent's estate, 4 A.L.R.2d 995. 

Family allowance granted widow as payable from com- 
munity interests of decedent and widow, 9 A.L.R.2d 529. 

Propriety of payment of funeral expenses of life benefi- 
ciary orlife tenant out of corpus or estate under instru- 
ment providing for invasion of corpus or estate for support 
of such person, 18 A.L.R.2d 1236. 

Reimbursement, from decedent's estate, of person other 
than personal representative or surviving spouse paying 
funeral expenses, 35 A.L.R.2d 1399, 

Powers and duties of a public administrator, 56 A.L.R.2d 
1183. 

Liability for funeral expenses of married women, 82 
A.L.R.2d 873. 

Preference or priority of claims arising out of continua- 
tion of decedent's business by personal representative, 83 
A.L.R.2d 1347. : 

Rent'or its equivalent accruing after lessee's death as 
expense of administration of estate, 22 A.L.R.3d 814. 

Construction of statutory provisions giving priority on 
distribution to claims for wages of servants, employees or 
the like, 62 A-L.R.3d 940. 

34 C.J.S. Executors and Administrators § 458. 


A. As toclaims presented in the manner described in Section 45-3-804 NMSA 1978 within the 
time limit prescribed in Section 45-3-803 NMSA 1978, the personal representative may mail a 
notice to any claimant stating that the claim has been disallowed. If after allowing or disallowing 
a claim the personal representative changes his decision concerning the claim, he shall notify the 
claimant. The personal representative may not change a disallowance of a claim after the time for 
the claimant to file a petition for allowance.or to commence a proceeding on the claim has run and 
the claim has been barred. Every claim that is disallowed in whole or in part by the personal rep- 
resentative is barred so far as not allowed unless the claimant files a petition for allowance in the 
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district court or commences a proceeding against the personal representative not later than sixty 
days after the mailing of the notice of disallowance or partial allowance. Failure of the personal 
representative to mail notice to a claimant of action on his claim for sixty days after the time for 
original presentation of the claim has expired has the effect of a notice of allowance. 

B. After allowing or disallowing a claim the personal representative may change the allowance 
or disallowance as hereafter provided. The personal representative may prior to payment change 
the allowance to a disallowance in whole or in part but not after allowance by a court order or 
judgment or an order directing payment of the claim. He shall notify the claimant of the change 
to disallowance, and the disallowed claim is then subject to bar as provided in Subsection A of this 
section. The personal representative may change a disallowance to an allowance, in whole or in 
part, until itis barred pursuant to Subsection A of this section; after it is barred, it may be allowed 
and paid only if the estate is solvent and all successors whose interests would be affected consent. 

C.. Upon the petition of the personal representative or of a claimant in a proceeding for the 
purpose, the district court may allow in whole or in part any claim presented to the personal rep- 
resentative or filed with the clerk of the district court in due time and not barred by Subsection A 
of this section. Notice in this proceeding shall be given to the claimant, the personal representative 
and those other persons interested in the estate, as the court may direct by order entered at the 
time the proceeding is commenced. 

D. Ajudgment in a proceeding in another court against a persaial representative to enforce a 
claim against a decedent's estate is an allowance of the claim. 

E. Unless otherwise provided in any judgment in another court entered against the personal 
representative, allowed claims bear interest at the legal rate for the period commencing sixty days 
after the time for original presentation of the claim has expired unless based on a contract making 
a provision for interest, in which case they bear interest in accordance with that provision. 


History: 1953 Comp., § 32A-3-806, enacted by Laws Compliance with petition requirements. — While it 


1975, ch. 257, § 3-806; 1993, ch. 174, § 74. is possible that Subsection A could be satisfied other than 
Official comments. — See Commissioners on Uniform by strict adherence to its formal dictates, it is hard to see 
State Law official comment to 3-806 UPC, how a claimant, who does not engage in any legal activ- 
Compiler's notes. — This section includes within its ity of record within the limitation period of the nonclaim 
scope some of the functions of former 31-8-5, 1953 Comp. statute, could comply substantially with its mandatory re- 
The 1993 amendment, effective July 1, 1993, substi- quirements, Jn re Estate of Mayfield, 1989-NMSC-016, 108 
tuted "45-3-804 NMSA 1978" and "45-3-803 NMSA 1978" N.M. 246,771 P.2d 179.’ 
for "3-804" and "3-803" in the first sentence in Subsection Allowance of claim against decedent's estate is 
A; added Subsection B; redesignated former Subsections a judicial act, with the force and effect of a judgment; 
B to D as Subsections C to E; and made minor stylistic it is final and conclusive between parties until set aside, 
changes. and cannot be attacked collaterally. In re Fields Estate, 
1936-NMSC-060, 40 N.M. 423, 60 P.2d 945; Ross v, Lewis, 
ANNOTATIONS 1917-NMSC-085, 23 N.M. 524, 169 P. 468. 

Purpose of enactments regarding claims and ap- Section consistent with 45-3-804 NMSA 1978. 
peals. — The enactments providing a proof of claims — Section 45-3-804 NMSA 1978 is consistent and har- 
against estates and for the disposition of appeals from monious with Subsection A of this section, if the exten- 
orders which allow or reject them are complementary sion authorized by 45-3-804 NMSA 1978 is granted prior 
and are designed to speed administration and. closing of to expiration of the 60-day period. Mathieson v. Hubler, 
estates, Levers v. Houston, 1945-NMSC-017, 49 N.M. 169, 1978-NMCA-119,92 N.M. 381, 588 P.2d 1056, cert, denied, 
159 P2d 761. 92 N.M. 3538, 588 P.2d 554. 

Inapplicable to estate devisees. — This section did Rule 6(b), N.M.R. Civ. P. (now see Rule 1-006B 
not provide the controlling relevant. limitations where NMRA) may not be applied to extend time limita- 
petitioners were not creditors, but devisees of the es- tion of Subsection A of this section because such an ex- 
tate, Accordingly, the relevant limitations period was tension would be inconsistent with the barring of a disal- 
found in 45-3-1006 NMSA 1978. In re Estate of Gardner, lowed claim unless proceedings were commenced not later 
1992-NMCA-122, 114 N.M. 793, 845 P.2d 1247. than 60 days after mailing of notice of disallowance. Ma- 

Requirements are mandatory. — Neither the heirs thieson v. Hubler, 1978-NMCA-119,92 N.M. 381, 588 P.2d 
nor the personal representative can be estopped from as- 1056, cert. denied, 92 N.M. 3538, 588 P.2d 554. : 
serting or can waive the mandatory requirements of the Disallowed claim is barred by Subsection A of this 
nonclaim statute, which is comprised of this section and section unless the claimant files a petition for allowance 
45-3-803 and 45-3-804 NMSA 1978. In re Estate of May- in district court or commences a proceeding against the 
field, 1989-NMSC-016, 108 N.M. 246, 771 P.2d 179. personal representative not later than 60 days after the 

Failure to comply with reasonable procedural mailing of the notice of disallowance or partial disallow- 
requirements defeats relief. — Failure to comply with ance, Mathieson v. Hubler, 1978-NMCA-119,92 N.M., 381, 
reasonable procedural requirements regulating appeals to 588 P.2d 1056, cert. denied, 92 N.M. 353, 588 P.2d 554. 
the district court operates to defeat relief sought to be ob- | District court jurisdiction of account due while 
tained by the appeal. Levers v. Houston, 1945-NMSC-017, Suit pending. — Neither the district court of the county 
49 N.M. 169, 159 P.2d 761. where probate proceedings are pending nor of any other 
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county can entertain jurisdiction of a suit.on an account 
due brought against administrator of a decedent's estate, 
where the claim was never rejected by the court in which 
the probate proceedings are pending. McBeath v. Cham- 
pion, 1951-NMSC-007, 55 N.M. 114, 227 P.2d 625. 

Priority of New Mexico allowance over foreign 
court disallowance. — The judgment of a New Mexico 
court allowing claims against an estate takes precedence 
over a partial disallowance of the claims by a foreign 
court. Ware v. Farmers' Nat'l Bank, 19338-NMSC-066, 37 
N.M. 415, 24 P.2d 269. 

Filing a wrongful death claim in a formal probate 
proceeding constitutes the filing of a "suit" and in- 
vokes the duty to defend. — Where a liquor liability 
insurance policy provided that the insurer had the right 
and duty to defend the insured against any "suit" seeking 
damages for injuries to which the policy applied and the 
policy defined "suit" to mean a civil proceeding in which 
damages, because of injury to which the insurance ap- 
plied, are alleged, the filing of a wrongful death claim in a 
formal probate constituted a "suit" as defined in the policy 
and invoked the duty to defend. Garcia v. Underwriters at 
Lloyd's London, 2007-NMCA-042, 141 N.M. 421, 156 P.38d 
712, aff'd, 2008-NMSC-018, 143 N.M. 732, 182 P.3d 118. 

Vacation pay claims. — Evidence was sufficient to 
support the claims for two weeks' vacation pay each year 
of two employees who worked for the decedent and dece- 
dent's sibling as private nurses, although the written nota- 
tions that each employee testified the employee and the 
decedent signed could not be located after the decedent's 
death, but the amount awarded did not follow from the 
only factors in the record, i.e., length of employment and 


rate of pay, requiring remand for further fact-finding. In 


re Estate of Bergman, 1988-NMCA-061, 107 N.M.'574, 761 
P.2d 452. 

Decedent's promissory note. — Since decedent could 
not have enforced payment of a promissory note from 
decedent against the entire community estate, because 
decedent failed to have his spouse sign the note, dece- 
dent's child, to whom the note was devised, could not do 
so either, and the trial court thus erred in failing to limit 
the child's claim as one against the separate and commu- 
nity personal property of the estate; when a member of 
a community takes a promissory note from the member 
as a member of the community, the member is charged 


PROBATE OF WILLS AND ADMINISTRATION 


with the knowledge that any document purporting to ' 


pledge the credit of the community can only refer to the 
community's personal property. Jn re Estate of Shadden, 
1979-NMCA-078, 93 N.M. 274, 599 P.2d 1071, cert. denied, 
93 N.M. 172, 598 P.2d 215, overruled on other grounds by 
Huntington Nat'l Bank v. Sproul, 1993-NMSC-051, 116 
N.M. 254, 861 P.2d 935. 

Claims by executor. — Payments made by the ex- 
ecutor to the executor for salary due from the decedent, 


45-3-807. Payment of claims. 


45-3-807 


reimbursement for a set of scales installed after dece- 
dent's death on ranch property inherited by executor, and 
reimbursement for ranch expenses and interest paid on 
loan to operate the ranch were not based on claims filed 
or by order of the district court, were improper, and could 
not be allowed. Jn re Will of Hamilton, 1981-NMSC-120, 
97 N.M. 111, 637 P.2d 542. 

Failure to prove payment of taxes. — Where the 
personal representative of the estate of the personal rep- 
resentative's step parent filed an affidavit claiming the 
personal representative had individually paid the prop- 
erty taxes on the estate's real property for ten years; and 
the surviving spouse of the decedent, who was the parent 
of the personal representative, had possession and con- 
trol over the property of the estate and there had been 
no accounting for the assets of the estate as required by 
the Probate Code, the district court did not err in finding 
that the personal representative had failed to prove that 
the personal representative had paid the taxes from the 
personal representative's personal funds rather than from 
the estate's funds. Duran v, Vigil, 2012-NMCA-121, 296 
P.3d 1209, cert. denied, 2012-NMCERT-011. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Allow- 
ance out of property or funds of estate for services of attor- 
ney rendered in protection of estate of decedent, 49 A.L.R. 
1161, 107 A.L.R. 749. 

Direction of verdict based on testimony of interested 
witnesses as to claims against estates of deceased per- 
sons, 72 A.L.R. 58. 

Allowance’out of decedent's estate for services rendered 
by attorney not employed by executor or administrator, 79 
A.L.R, 521, 142 A.L.R. 1459. 

Who is entitled to contest, or appeal from, allowance of 
claim against decedent's estate, 118 A.L.R. 748. 

Rank of creditor's claim against decedent's estate or his 
rights in respect of property of estate as affected by reduc- 
tion of his claim to judgment against executor or adminis- 
trator, or levy of attachment or execution, 121 A.L.R. 656. 

Right of executor or administrator to contest or appeal 
from court's rejection of claim against decedent's estate, 
129 A.L.R. 922. 

Claims based on provisions of statutes relating specifi- 
cally to rights, duties and obligations between employer 
and employee as subject to arbitration provisions of con- 
tracts or statutes, 149 A.L.R. 276. 

Personal liability of executor or administrator for inter- 
est on legacies or distributive shares where payment is 
delayed, 18 A.L.R.2d 1384. 

Interest on decree or judgment of probate court allow- 
ing a claim against estate or making an allowance for ser- 
vices, 54 A.L.R.2d 814. 

Appealability of probate orders allowing or disallowing 
claims against estate, 84 A.L.R.4th 269. 

34 C.J.S. Executors and Administrators § 426. 


A. Upon the expiration of the earlier of the time limitations provided in Section 45-3-803 
NMSA 1978, the personal representative shall proceed to pay the claims allowed against the es- 
tate in the order of priority described, after making provision for family and personal property 
allowances, for claims already presented that have not yet been allowed or whose allowance has 
been appealed and for unbarred claims that may yet be presented, including costs and expenses of 
administration. By petition to the district court in a proceeding for the purpose or by appropriate 
motion if the administration is supervised, a claimant whose claim has been allowed but not paid 
may secure an order directing the personal representative to pay the claim to the extent funds of 


the estate are available to pay it. 
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B. The personal'representative at any time may pay any just claim that has not been barred, 
with or without formal presentation, but he is personally liable to any other claimant whose claim 
is allowed and who is injured by its payment if: 

(1) payment was made before the expiration of the time limit Btathd’t in Subsection: A of this 
section and the personal representative failed to require the payee to give adequate security for 
the refund of any of the payment necessary to pay other claimants; or » 

(2): payment was made, due to negligence or willful fault of the personal representative, in 
such manner as ie deprive the injured i al of wags 


History: 1953 Comp., § 32A-3-807, sapated by Laws for vyillful act" in Paragraph (2) in’ Subsection B; and 


1975, ch. 257, § 3-807; 1993, ch. 174, § 75. niet minor stylistic changes throughout the section. © 
Official comments, — See Commissioners on Uniform ui ide 

State Law official comment to 3-807: UPC, ANNOTATIONS iy 
Cross references. — For classification of claims, see Am. Jur, 2d, A.L.R. and C.J.S. references, — Reme- 


45-3-805 NMSA 1978, 


dies of credit f insolvent decedent's estate where othe 
For allowance of claims, see 45-3-806 NMSA 1978. Patni iad, SiG. GAL Ge SALMA es ed Mee lira 


: . creditors have received excessive payments, 77 A.L.R. 981. 
The 1993 amendment, effective July 1, 1993, substi- Validity, construction and application of provision of fi- 

tuted "the earlier of the time limitations provided in Sec- delity bond as to giving of notice of loss or claim within 

tion 45-3-803 NMSA 1978" for "two months from the date specified time after close of bond year, 149 A.L.R, 945. 

of the first publication of the notice. to creditors" in the G4 CUTS Rxdottore'and Afininiatratars § 457, . 

first sentence in Subsection A; substituted "willful fault" 


45-3-808. Individual liability of personal representative. 


A. Unless otherwise provided in the contract, a personal representative is not individually li- 
able on a contract properly entered into in his fiduciary capacity in the course of administration of 
the estate unless he fails to reveal his representative capacity. ) 

B. A personal representative is individually liable for obligations arising from ownership or 
control of the estate or for torts committed i in the course of administration of the estate only if he 
is personally at fault. . 

-C. Claims based on contracts entered into by a personal representative in his fiduciary capac- 
ity, on obligations arising from ownership or control of the estate or on torts committed in the 
course of administration of the estate may be asserted against the estate by proceeding against 
the personal representative in his fiduciary capacity, whether or not the personal representative is 
individually liable therefor. 

D. Issues of liability as between the estate and the personal representative individually may 
be determined in a proceeding for accounting, surcharge or indemnification or other appropriate 
proceeding. 


History: 19538 Comp., § 32A-3-808, enacted by Laws asserted were not part of decedent's estate. In re Estate of 


1975, ch, 257, § 3-808, Salas, 1987-NMCA-018, 105 N.M. 472, 734 P.2d 250, 
Official comments, — See Commissioners on Uniform Law reviews. — For survey, "Article VII of the New 

State Law official comment to 3-808 UPC, Probate Code: In Pursuit of Uniform Trust Administra- 
Cross references, — For liability for failure to pay or tion," see 6 N.M.L, Rev. 218 (1976), 

secure payment of estate taxes before distribution or de- Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 

livery, see 7-7-12 NMSA 1978, tract of trustee as basis of suit to reach the trust estate or 

ANNOTATIONS a bi pie the trustee personally or as trustee, 189 A.L.R. 

Proceeding for accounting not required, — Sub- Allowance out of decedent's estate for services rendered 

section D does not require that a proceeding for an ac- by, attorney not employed by executor’ or pat eurclibie tos, 

counting is required for the personal representative to be [142 A.L.R, 1459. .. 

held personally liable. On the contrary, the statute states Treatment of personal claim of executor or administra- 

that a personal representative will be individually liable tor antedating the death of decedent, 144 A.L.R. 940. 

for torts committed in the administration of the estate if - Liability of personal.representative with respect to com- 

the personal representative is personally at fault, In re pletion of improvements, 5 A.L.R.2d 1250, 

Estate of Gardner, 1992-NMCA-122, 114 N.M, 793, 846 Personal liability of executor or administrator for ee 

P.2d 1247, est on legacies or distributive shares where pha is 
Jurisdiction lacking for finding of liability,— The | delayed, 18 A.L.R.2d 1384, 

district court lacked jurisdiction to enter an order award- Accountability of personal representative for his use of 

ing damages against the personal representative, individ- decedent's real estate, 31 A.L.R.2d 243. 

ually, where no claim was originally pleaded or asserted Construction and effect of 31 U.S.C. § 192 imposing per- 

against him individually and where the assets, consisting sonal liability on fiduciary for paying debts due by person 


of realty, against which the majority of the claims were 
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or estate for whom he acts before paying debts due United Liability of executor or administrator, or his bond, for 

States, 41 A.L.R.2d 446. loss caused to estate by act or default of his agent or at- 
Replevin or similar possessory action, availability to torney, 28 A.L.R.3d 1191. 

one not claiming as heir, legatee or creditor of decedent's Liability of executor, administrator, trustee or his coun- 

estate, against personal representative, 42 A.L.R.2d 418. sel for interest, penalty or extra taxes assessed against 
Liability of personal representative for losses incurred estate because of tax law violations, 47 A.L.R.3d 507. 

in carrying on, without testamentary authorization, dece- Liability of executor or administrator to estate because 

dent's nonpartnership mercantile or manufacturing busi- of overpaying or unnecessarily paying tax, 55 A.L.R.3d 785, 

ness, 58 A.L.R.2d 365. Garnishment against executor or administrator by 
Coexecutor's or coadministrator's liability for defaults creditor of estate, 60 A.L.R.3d 1301. 

or wrongful acts of fiduciary in handling estate, 65 17A C,J.S. Contracts § 347; 33 C.J.S. Executors and Ad- 

A.L.R.2d 1019. ministrators § 142; 34 C.J.S, Executors and Administra- 
Place of personal representative's appointment as tors § 367. 

venue of action against him in his official capacity, 93 

A.L.R.2d 1199. 


Liability of executor or administrator for negligence or 
default in defending action against estate, 14 A.L.R.3d 
1036. 


45-3-809. Secured claims. 


Payment of a secured claim is upon the basis of the amount allowed if the creditor surrenders 
his security; otherwise payment is upon the basis of one of the following: 

A. if the creditor exhausts his security before receiving payment (unless precluded by other 
law), upon the amount of the claim allowed less the fair value of the security; or 

B. if the creditor does not have the right to exhaust his security or has not done so, upon the 
amount of the claim allowed less the fair value of the security determined, if applicable, by the 
terms of the agreement pursuant to which the security was delivered to the creditor, or by the 
creditor and personal representative by agreement, arbitration, compromise or litigation. 


History: 1953 Comp., § 32A-3-809, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 3-809. F 
Groas rafacancen — For compromise of claim, see 45- Am. Jur, 2d, A.L.R, and C.J.S, references. — Right 


3-813 SA 1978. of heir or devisee to have realty exonerated from lien 
2AM a thereon at expense of personal estate, 4 A.L.R.3d 1023. 
34 C.J.S. Executors and Administrators §§ 368,458. 


45-3-810. Claims not due and contingent or unliquidated claims. 


_A. If a claim which will become due at a future time or if a contingent or unliquidated claim 
becomes due or certain before the distribution of the estate, and if the claim has been allowed or 
established by a proceeding, it is paid in the same manner as presently due and absolute claims of 
the same class. 

B. In other cases the personal representative or, on petition of the personal representative or 
the claimant in a special proceeding for the purpose; the district court, may provide for payment 
as follows: 

(1) if the claimant consents, he may be paid the present or agreed value of the claim, tak- 
ing any uncertainty into account; or 

(2) arrangement for future payment, or possible payment, on the happening of the contin- 
gency or on liquidation, may be made by creating a trust, giving a mortgage, obtaining a bond or 
security from a distributee or otherwise. 


History: 1953 Comp., § 32A-3-810, enacted by Laws Claim on decedent's contract of guarantyship, surety- 
1975, ch. 257, § 3-810. ship or endorsement, as contingent, 94 A.L.R. 1155. 
Tort claim as within nonclaim statutes, 22 A.L.R.3d 493. 


ANNOTATIONS 84 C.J.S. Executors and Administrators § 377. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Action 
on contingent claim, presentation of claim as condition 
precedent, 34 A.L.R. 372. 
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45-3-811. Counterclaims. 


UNIFORM PROBATE CODE 


45-3-814 


A. In allowing a claim, the personal representative may deduct any counterclaim which the 


estate has against the claimant. 


B. In-determining a claim against a! an estate the district conch shall ee the amount allowed 
by the amount of any counterclaims and, if the counterclaims exceed the claim, render a judgment 


against the claimant in the amount of the excess. 


History: 1953 Comp., § 32A-3-811, enacted by Laws 
1975, ch. 257, § 3-811. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Pre- 
sentation of claim to executor or administrator as 


prerequisite of its availability as counterclaim or setoff, 
36 A.L.R.3d 693. 
34 C.J.S. Executors and Administrators §§ 468, 470. 


45-3-812. Execution and levies prohibited. 


No execution may issue upon nor may any levy be made against any property of the estate un- 
der any judgment against a decedent. or a personal representative, but this section shall not be 
construed to prevent the enforcement of mortgages, pledges or liens upon real or ve proper 


in an appropriate Laptops ig 
History: 1953 Comp,, § 32A-3-812, enacted by Laws 
1975, ch. 257, § 3-812, 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. + Fam- 
ily allowance from decedent's estate as exempt from 


45-3-813. Compromise of claims. 


attachment, garnishment, execution and foreclosure, 27 
A.L.R.3d 8638. 


When a claim against the estate has been presented in any manner, the personal representative 
may, if it appears for the best interest of the estate, compromise the claim, whether due or not due, 


absolute or contingent, liquidated or unliquidated. 


History: 1953 Comp., § 32A-3-813, enacted by Laws 
1975, ch. 257, § 3-813. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Power 
and responsibility of executor or administrator to compro- 
mise claim due estate, 72 A.L.R.2d 191, 

Power and responsibility of executor or administrator to 
compromise claim against estate, 72 A.L.R.2d 243. 


Power and responsibility of executor or administrator 
as to compromise or settlement of action or cause of action 
for death, 72 A.L.R.2d 285, 

Effect of settlement with and acceptance of release from 
one wrongful death beneficiary upon liability of tortfeasor 
to other beneficiaries or decedent's personal representa- 
tive, 21 A.L.R.4th 275. 

34 C,J,S. Executors and Administrators § 469. 


45-3-814. Encumbered assets. 


_If any assets of the estate are encumbered by mortgage, pledge, lien or other security interest, 
the personal representative may pay the encumbrance or any part thereof, renew or extend any 
obligation secured by the encumbrance or convey or transfer the assets to the creditor in satisfac- 
tion. of his lien, in whole or in part, whether or not the holder of the encumbrance has presented a 
claim, if it appears to be for the best interest of the estate. Payment of an encumbrance does not 
increase the share of the distributee entitled to the encumbered assets unless the distributee i is 
entitled to exoneration. 


History: 1953 Comp., § 32A-3-814, enacted by Laws 
1975, ch. 257, § 3-814; 1976 (S.S.), ch. 37, § 18. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-814 UPC. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. SS Right 
of executor or administrator personally to purchase and 
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enforce mortgage or other lien on real property of dece-_ 383 C.J.S, Executors and Administrators §§ 189, 201; 34 
dent, 117 A.L.R. 1871, C.J.S, Executors and Administrators §§ 468, 470. 


- 45-8-815. Administration in more than one state; duty of personal 
representative. 


A. All assets of estates being administered in New Mexico are subject to all claims, allowances 
and charges existing or established against the personal representative wherever appointed. 

B. If the estate, either in New Mexico or as a whole, is insufficient to cover all family exemp- 
tions and allowances (as determined by the law of the decedent's domicile), prior charges and 
claims, after satisfaction of the exemptions, allowances and charges, each claimant whose claim 
has been allowed, either in New Mexico or elsewhere in administrations of which the personal rep- 
resentative is aware, is entitled to receive payment of an equal proportion of his claim. If a prefer- 
ence or security in regard to a claim is allowed in another jurisdiction but not in New Mexico, the 
creditor so benefited is to receive distributions from local assets only upon the balance of his claim 
after deducting the amount of the benefit. 

C. In case the family exemptions and allowances, prior charges and claims of the entire es- 
tate exceed the total value of the portions of the estate being administered separately, and New 
Mexico is not the state of the decedent's last domicile, the claims allowed in New Mexico shall be 
paid their proportion if local assets are adequate for that purpose, and the balance of local assets 
shall be transferred to the domiciliary personal representative. If local assets are not sufficient to 
pay all claims owed in New Mexico in the amount to which they are entitled, local assets shall be 
marshalled so that each claim allowed in this state is paid its correct proportion as far as possible, 
after taking into account all distributions on claims allowed in New Mexico from assets in other 
jurisdictions, 


History: 1953 Comp., § 32A-3-815, enacted by Laws allows the enforcement of a wrongful death judgment en- 


1975, ch. 257, § 3-815. tered in another jurisdiction, Torrez v. State Farm Mut. 
Official comments, — See Commissioners on Uniform Auto. Ins. Co., 705 F.2d 1192 (10th Cir, 1982), 
State Law official comment to 3-815 UPC. Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 
of executor or administrator personally to purchase and 
‘ ANNOTATIONS enforce mortgage or other lien on real property of dece- 
Foreign wrongful death judgment enforceable. dent, 117 A.L.R. 1871. at 
— The Uniform Probate Code, as adopted in New Mexico, 34 C.J.S, Executors and Administrators §§ 368, 478. 


45-3-816. Final distribution to domiciliary representative. 


The estate of a nonresident decedent being administered by a personal representative appointed 
in New Mexico shall, if there is a personal representative of the decedent's domicile willing to re- 
ceive it, be distributed to the domiciliary personal representative for the benefit of the successors 
of the decedent unless: 

A. by virtue of the decedent's will, if any, and applicable choice of law rules, the s successors are 
identified pursuant to the local law of New Mexico without reference to the local law of the dece- 
dent's domicile; 

B. the personal entosentaute of New Mexico, after reasonable i inquiry, is unaware of existence 
or identity of a domiciliary personal representative; or 

C. the court orders otherwise in a proceeding for a closing order under Section 3- 1001, [45-3- 
1001 NMSA 1978] or incident to the closing of a supervised administration. 


History: 1953 Comp., § 32A-3-816, enacted by Laws nerds ANNOTATIONS 


tO rao 8 PP: ‘Am, Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S. Executors and Administrators § 1006. 


443 


© 2022 State of New Mexico. New Mexico Compilation Commission.-All rights reserved. 
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PART 9 
SPECIAL PROVISIONS RELATING TO DISTRIBUTION 


45-3-901. Successors' rights if no administration. 


In the absence of administration, the heirs and devisees are entitled to the estate in accordance 
with the terms of a probated will or the laws of intestate succession. Devisees may establish title 
by the probated will to devised property. Persons entitled to property by the family allowance, 
personal property allowance or intestacy may establish title thereto by proof of the decedent's 
ownership, his death and their relationship to the decedent. Successors take subject to all charges 
incident to adminstration [administration], including the claims of creditors and allowances of 
surviving spouse and dependent children, and subject to the rights of others resulting from abate- 
ment, retainer, advancement and ademption. 


History: 1953 Comp., § 32A-3-901, enacted by Laws ANNOTATIONS 


1975, ch. 257, § 3-901. 
Official comments. — See Commissioners on Uniform Am. Jur, 2d, A.L.R. and C.J.S. references. — 31 Am, 


et -901 UPC. Jur, 2d Executors and Administrators § 1012 et seq. 
See Pee Ue en ne aaniip mata adr sty 26A C.J.S, Descent and Distribution § 61; 95 C.J.S. Wills 


inserted material by the compiler and is not part of the § 310. 
law. 


45-3-902. Distribution; order in which assets appropriated; abatement. 


A. Except as provided in Subsection C of this section, shares of distributees abate, without any 
preference or priority as between real and personal property, in the following order: 
(1) property not disposed of by the will; 
(2) residuary devises; 
(3) -general devises; and 
(4) specific devises. 

B. For purposes of abatement, a general devise charged on any specific property or fund is 
a specific devise to the extent of the value of the property on which it is charged and, upon the 
failure or insufficiency of the property on which it is charged, a general devise to the extent of the 
failure or insufficiency. Abatement within each classification is in proportion to the amounts of 
property each of the beneficiaries would have received if full distribution of the property had been 
made in accordance with the terms of the will. 

C. If the will expresses an order of abatement or if the testamentary plan or the express or 
implied purpose of the devise would be defeated by the order of abatement stated in Subsection A 
of this section, the shares of the distributees abate as may be found necessary to give effect to the 
intention of the testator. 

D. If an estate of a decedent consists partly of separate property and partly of community 
property, the debts and expenses of administration shall be apportioned and charged against the 
different kinds of property in accordance with the provisions of Subsection B of Section 45-2-807 
NMSA 1978. | 

E. Ifthe subject of a preferred devise is sold or used incident to administration, abatement 
shall be achieved by appropriate adjustments in or contribution from other interests in the re- 
maining assets. har 


History: 1953 Comp., § 32A-3-902, enacted by Laws For community and separate property, see the Community 
1975, ch. 257, § 3-902; 1995, ch. 210, § 43; 2016, ch. 69, Property Act of 1973, 40-3-6 through 40-38-17 NMSA 1978. 

§ 717. The 2016 amendment, effective July 1, 2016, in Sub- 

Official comments. — See Commissioners on Uniform section D, after "Section", deleted "45-2-805" and added 
State Law official comment to 3-902 UPC, "45-2-807", 

Cross references. — For sale of specifically devised or The 1995 amendment, effective July 1, 1995, substi- 
bequeathed property to pay proportionate amount of es- tuted "Section 45-2-805 NMSA 1978" for "Section 2-804" 
tate taxes, see 7-7-11 NMSA 1978. at the end in Subsection D. 
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45-3-903 PROBATE OF WILLS AND ADMINISTRATION 45-3-904 


ANNOTATIONS Depreciation of assets of decedent's estate between final 
ttl but af ial distributi i 
Abatement to satisfy decedent's promissory note. pear ie ge ae eae ee 


— Where decedent made a promissory note payable to de- Preference as regards life interest created by will as 


cedent; decedent's surviving spouse did not sign the note; : anal - ‘ Hof : she 
and decedent's will bequeathed the note and the remain- sl Pee Ve ae me / aaa aan ae ROPES 


der of decedent's separate property to decedent's child and 


devised decedent's interest in real and community DIOp= applicable to make up deficiencies in particular bequest in 
erty to decedent's spouse, because decedent's spouse did preference to claims of residuary beneficiaries, 118 A.L.R. 
not sign the note, the note was payable from the separate 352. { 
and community personal property of decedent's estate, Charging specific legacy of stock of close corporation to 
first from the real and personal property in the residu- pay general legacy for which assets of estate are other- 
ary devise to decedent's child and then proportionately wise insufficient, 144 A.L.R. 546. 
2 oath ey lagen fe sere eee Surviving spouse who accepts provision of will in lieu of 
: th ital rights, priori } 
re Estate of Shadden, 1979-NMCA-078, 93 N.M. 274,599 Gower or ober marital tights, priovity over other legatees 
P.2d 1071, overruled by Huntington Nat'l Bank v. Sproul, pte fh jms : . 
1993-NMSO-051, 116 N.M. 254, 816 P2d 935, ay SOE: loss occasioned by election against will, 


Law reviews. — For article, "Intestate Succession and Right t : : ‘ 
. Barts ght of devisee of real property specifically devised but 
Wills Law: The New Probate Code," see 6 N.M.L, Rev, 25 subject to mortgage to relief from specific devisee of other 


(1975). 
. H : ; property, 72 A.L.R.2d 383. 
For article, Survey of New Mexico Law, 1979-80: Es- Conclusiveness of testator's statement as to amount of 
tates and Trusts, see 11 N.M.L. Rev. 151 (1981). debt or advancement to be charged against legacy or de- 


Fund remaining at termination of trust or annuity as 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Pref- vise, 98 A.L.R.2d 273. 
rie Seats. general legacies as regards abatement, 34 Bequest of stated amount to several legatees as enti- 


tli h to. full t tionate share thereof, 
Specific devises and specific legacies as subject to rat- re a ei. SHaWwolle Yurtsn ae wes ee 


able contribution for payment of debts, 42 A.L.R. 1519. Allocation, as between income and principal, of income 


Construction and effect of provisions of will regarding on property used in paying legacies, debts and expenses, 
abatement of legacies or devises in event of insufficiency 2A L.R.3d 1061. 


of assets to pay all in full, 101 A.L.R. 704, 


; TAS Right of heir or devisee to have realty exonerated from 
Right of executor, administrator or testamentary E ; vf 


lien thereon at expense of personal estate, 4 A.L.R.3d 


_trustee to allowance of attorney's fees and expenses in- 1023. 
Foe a beg oala over surcharging his account, 101 Ademption of legacy of business or interest therein, 65 
-L.R. 806. J ; A.L.R.3d 541. 
Doctrine of election as applicable as against beneficiary ' 84 C.J.S. Executors and Administrators § 482; 96 C.J.S. 
of will where provision for other beneficiary is invalid, not Wills § 1153. 


for reasons personal to former but because of statute or 
public policy, 112 A.L.R. 377. 


45-3-903. Successor's indebtedness offset against interest; defenses. 


The amount of a noncontingent indebtedness of a successor to the estate if due, or its present 
value if not due, shall be offset against the successor's interest; but the successor has the benefit of 
any defense which would be available to him in a direct proceeding for recovery of the debt. 


History: 1953 Comp., § 32A-3-903, enacted by Laws . ANNOTATIONS 


Tage aod Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S. Executors and Administrators § 494. 


45-3-904. Interest on general pecuniary devise. 


General pecuniary devises bear interest at five percent per annum beginning one year after the 
first appointment of a personal representative until payment, unless a contrary intent is indicated 
by the will or unless distribution is withheld under the provisions of a court order upon a showing 
of good cause by the personal representative. 


History: 1953 Comp., § 32A-3-904, enacted by Laws carrying dividends or interest accruing between testator's 
1975, ch. 257, § 3-904. death and payment of legacy, 15 A.L.R.3d 1038. 
Official comments, — See Commissioners on Uniform 97 C.J.S. Wills § 1845. 
State Law official comment to 3-904 UPC. 
| _. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Bequest 
of bank deposits, stocks, bonds, notes or other securities as 
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45-3-905 UNIFORM PROBATE CODE 45-3-906 


45-3-905. Penalty clause for contest. 


A provision in a will purporting to penalize any interested person for. contesting the will or 
instituting other proceedings relating to the estate is unenforceable if probable cause exists for 
instituting proceedings, 


History: Laws 1975, ch, 257, § 3-905; repealed and Compiler's notes. — Laws 1975, ch. 257, § 3-905, con- 
reenacted by Laws 2016, ch. 69, § 718. tained this section number, but no accompanying text. ° 
Repeals and reenactments, — Laws 2016, ch. 69, . : 
§ 718 repealed former 45-3-905 NMSA 1978, and enacted 
a new section, effective July 1; 2016. 


45-3-906, Distribution in kind; valuation; method. 


A, Unless a contrary intention is indicated by the will, the distributable assets of a decedent's 
estate shall be distributed in kind to the extent possible through application of the following provi- 
sions: 

(1) a-specific devisee is entitled to distribution of the thing devised.to him, and.a spouse or 
child who has selected Parlieuag assets of an estate as provided in Section 45-2-402 NMSA 1978 
shall receive the items selected; : 
(2) any family allowance, personal property allowance or devise of a stated sum of money 
may be satisfied in kind, provided: 
- (a) the person entitled to the payment has not demanded payment in cash; 
(b) the property distributed in kind is valued at fair market value as of the date of its 
distribution; and 
(c) noresiduary devisee has requested that the asset in question remain a bet of the 
residue of the estate; and 
(8) the residuary estate shall be distributed in any equitable manner. 

B. For the purpose of valuation pursuant to Paragraph (2) of Subsection A of this section, se- 
curities regularly traded on recognized exchanges, if distributed in kind, are valued at the price 
for the last sale of like securities traded on the business day prior to distribution or, if there was 
no sale on that day, at the median between amounts bid and offered at the close of that day. As- 
sets consisting of sums owed the decedent or the estate by solvent debtors as to which there is no 
known dispute or defense are valued at the sum due with accrued interest or discounted to the 
date of distribution, For assets that do not have readily ascertainable values, a valuation as of a 
date not more than thirty days prior to the date of distribution, if otherwise reasonable, controls. 
For purposes of facilitating distribution, the personal representative may ascertain the value of 
the assets as of the time of the proposed distribution in any reasonable way, including the employ- 
ment of qualified appraisers, even if the assets may have been previously appraised. 52 

C. After the probable charges against the estate are known, the personal representative may 
mail or deliver a proposal for distribution to all persons who have a right to object to the proposed 
distribution, The right of any distributee to object to the proposed distribution on the basis of the 
kind or value of asset he is to receive, if not waived earlier in writing; terminates if he fails to ob- 
ject in writing received by the personal representative within thirty days after mailing or delivery 
of the proposal. 


History: 1953 Comp., § 82A-3-906, enacted by Laws — property may be converted into cash for distribution" and 


1975, ch. 257, § 3-906; 1993, ch. 174, § 76, made minor stylistic changes throughout the section, 
Official comments, — See Commissioners on Uniform 
State Law official comment to 3-906 UPC. ; ANNOTATIONS 


The 1993 amendment, effective July 1, 1993, in Sub- 
section A, substituted "45-2-402 NMSA 1978" for "2-402" 
in Paragraph (1), substituted "of a stated sum of money 
may be satisfied in kind" for "payable in money may be 
satisfied by value in kind" in the introductory paragraph 
of Paragraph (2), rewrote Paragraph (3) which read "the 
residuary estate shall be distributed in kind if there is no 
objection to the proposed distribution and it is practicable 
to distribute undivided interests. In other cases, residuary 


Effect of request for formal proceeding. — Where 
a distributee has requested, and the personal representa- 
tive has agreed to, adjudication of the distributee's share 
of estate assets in a formal proceeding, and neither the 
parties nor the district court have ‘agreed to or ordered 
any change in the nature of the proceeding, procedures 
provided by Subsection’C, relating to proposals for distri- 
bution in informal proceedings, are inapplicable. Estates 
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45-3-907 


of Brown v. Brown, 2000-NMCA-080, 128 N.M. 825, 999 
P.2d 1057. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of recovery against person to whom, by mistake of law, 
property of decedent's estate has been improperly distrib- 
uted, 147 A.L.R. 121. 

Title of, or right to possession by, specific legatee prior to 
order or decree of distribution, 150 A.L.R. 91. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-910 


Time within which personal representative must com- 
mence action for refund of legacy or distribution, 29 
A.L.R.2d 1248. 

Fiduciary's compensation on estate assets distributed 
in kind, 32 A.L.R.2d 778. 

Family settlement of testator's estate, 29 A.L.R.3d 8. 

34 C.J.S. Executors and Administrators § 492. 


45-3-907. Distribution in kind; evidence. 


If distribution in kind is made, the personal representative shall execute an instrument or deed 
of distribution assigning, transferring or releasing the assets to the distributee as evidence of the 


distributee's title to the property. 


History: 1953 Comp., § 32A-3-907, enacted by Laws 
1975, ch. 257, § 3-907. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-907 UPC. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S, Executors and Administrators § 488. 


45-3-908. Distribution; right or title of distributee. 


Proof that a distributee has received an instrument or deed of distribution of assets in kind, or 
payment in distribution, from a personal representative is conclusive evidence that the distributee 
has succeeded to the interest of the estate in the distributed assets, as against all interested per- 
sons. However, the personal representative may recover the assets or their value if the distribu- 
tion was improper. 


History: 1953 Comp., § 32A-3-908, enacted by Laws 
1975, ch. 257, § 3-908. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-908 UPC. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S. Executors and Administrators § 488. 


45-3-909. Improper distribution; liability of distributee. 


Unless the distribution or payment no longer can be questioned because of adjudication, estop- 
pel or limitation, a distributee of property improperly distributed or paid, or a claimant who was 
improperly paid, is liable to return the property improperly received and its income since distribu- 
tion if he has the property. If he does not have the property, then he is liable to return the value as 
of the date of disposition of the property improperly received and the income and gain from that 
property received by him. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and- C.J.S. references. — 84 
C.J.S. Executors and Administrators §§ 502, 504, 510, 


History: 1953 Comp., § 32A-3-909, enacted by Laws 
1975, ch. 257, § 3-909. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-909 UPC. 


45-3-910. Purchases from distributees protected. 


If property distributed in kind or a security interest therein is acquired for value by a purchaser 
from or lender to a distributee who has received an instrument or deed of distribution from the 
personal representative, or is so acquired by a purchaser from or lender to a transferee from such 
distributee, the purchaser or lender takes title free of rights of any interested person in the estate 
and incurs no personal liability to the estate, or to any interested person, whether or not the distri- 
bution was proper or supported by court order or the authority of the personal representative was 
terminated before execution of the instrument or deed. This section protects a purchaser from or 
lender to a distributee who, as personal representative, has executed a deed of distribution to him- 
self, as well as a purchaser from or lender to any other distributee or transferee. To be protected 
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45-3-911 UNIFORM PROBATE CODE 45-3-912 
under this provision, a purchaser or lender need not inquire whether a personal representative 


acted properly in making the distribution in kind, even if the personal representative and the 


distributee are the same person, or whether the authority of the Pera FED ECAP RAAIYG had ert 


minated before the distribution. 


History: 1953 Comp., § 32A-3-910, enacted by Laws 
1975, ch. 257, § 3-910; repealed and reenacted by 
Laws 1998, ch. 174, § 77. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-910 UPC. 

Repeals and reenactments. — Laws 1993, ch. 174, 
§ 77 repealed 45-3-910 NMSA 1978, as enacted by Laws 


1975, ch. 257, § 3-910, and enacted a new section, effective 
July 1, 1993. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 26A 
C.J.S. Descent and Distribution § 78; 96 CWJ.S. Wills 
§ 1121. 


45-3-911. Partition for purpose of distribution. 


A. When two or more heirs or devisees are entitled to distribution of undivided interests in any 
real or personal property of the estate, the personal representative or one or more of the heirs or 
devisees may petition the district court prior to the formal or informal closing of the estate to make 


partition. 


B. After notice to the interested heirs or devisees, the district court shall partition the property 
pursuant to the provisions of the Uniform Partition of Heirs Property Act [42-5A-1 through 42-5A- 


13 NMSA 1978]. 


C. The district court may direct the personal representative to sell any property mara to 
the provisions of the Uniform Partition of Heirs Property Act. ) 


History: 1953 Comp., § 32A-3-911, enacted by Laws 


1975, ch. 257, § 3-911; 2017, ch. 41, § 19. 

The 2017 amendment, effective January 1, 2018, 
amended the section to conform with the Uniform Parti- 
tion of Heirs Property Act; in Subsection B, after "parti- 
tion the property", added "pursuant to the provisions of 
the Uniform Partition of Heirs Property Act"; and in Sub- 
section C, after "sell any property", deleted "which cannot 
be partitioned without prejudice to the interested heirs 
and devisees and which cannot conveniently be allotted to 
any one party" and added "pursuant to the provisions of 
the Uniform Partition of Heirs Property Act". 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-911 UPC, 


ANNOTATIONS 


Jurisdiction to liquidate business. — District 
courts sitting in probate possess general civil jurisdiction 
in formal probate proceedings; therefore, a trial court had 
jurisdiction to liquidate a business pursuant to either 45- 
3-911 or 53-16-16 NMSA 1978. Harrington v. Bannigan, 
2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070. 

Where property at issue consists of .a single- 
family home, it is unlikely the property could be par- 
titioned without prejudice to one of the heirs, nor can it 
be allotted to one heir, where there are no other assets in 
the estate. Therefore, unless the parties are able to reach 
a settlement, the court has two options: the parties may 


retain undivided interests in the property as tenants-in- 
common, or the property may be sold and the proceeds 
divided. In re Estate of Lopez, 1987-NMCA- 087, 106 N. M. 
157, 740 P.2d 707. 

No forced sell. — There is no statutory authority for 
the court to force one heir to sell her undivided interest to 
the other. In re Estate of Lopez, 1987-NMCA-087, 106 N.M. 
157, 740 P.2d 707. 

Partition determined by probate court. — Where 
an heir with an undivided property interest requests par- 
tition, it should be determined by the court conducting the 
probate proceedings, rather than in a separate action. In 
re Estate of Lopez, 1987- NMCA-087, my N.M. 157, (hol 
P.2d 707, 

Law reviews. — For 1986-88 survey of New iden 
law of real property, see 19 N.M.L, Rey, 751 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of executor or administrator to bring proceedings for par- 
tition of real property, 57 ALR. 5738. 

Testamentary provision operating to prohibit or pont 
pone partition, 85 A.L,R. 1321. 

Rights of surviving spouse and children in’ proceeds 
of partition sale of homestead in decedent's estate, 6 
A.L.R.2d 515, 

Pleading in partition action to authorize incidental re- 
lief, 11 A.L.R.2d 1449. 

Timber rights as subject to partition, 21 A.L,R.2d 618. 


45-3-912. Private agreements among successors to decedent binding on 
personal representative. 


Subject to the rights of creditors and taxing authorities, successors or| their representatives 
may agree among themselves to alter the interests, shares or amounts to which they are entitled 
under the will of the decedent or under the laws of intestacy in any way that they provide in a 
written contract executed by all who are affected. by its provisions. The personal representative 
shall abide by the,terms of the agreement subject to the personal representative's obligation to 
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45-3-913 PROBATE OF WILLS AND ADMINISTRATION 45-3-913 


administer the estate for the benefit of creditors, to pay all taxes and costs of administration and 
to carry out the responsibilities of the personal representative's office for the benefit of any suc- 
cessors of the decedent who are not parties. Personal representatives of decedents' estates are not 
required to see to the performance of trusts if the trustee thereof is another person who is willing 
to accept the trust. Accordingly, trustees of a testamentary trust are successors for the purposes 
of this section. Nothing in this section relieves trustees of any duties owed to beneficiaries of 
trusts. 


History: 1958 Comp., § 32A-3-912, enacted by Laws No agreement found. — Even if the deceased child 


1975, ch, 257, § 3-912; 2016, ch. 69, § 719. ee of decedent had acquiesced to the decedent's conserva- 

Official comments. — See Commissioners on Uniform tor's sale of a property which had been specifically de- 
State Law official comment to 3-912 UPC. vised to the deceased child, the deceased child's acquies- 

The 2016 amendment, effective July 1, 2016, after cence would be insufficient to waive the deceased child's 
"taxing authorities", deleted "competent’, after "succes- surviving childrens’ rights under the will, since no writ- 
sors", added "or their representatives", after "agreement ten contract executed by decedent's successors was en- 
subject to", deleted "his" and.added "the personal repre- tered into evidence as required by 45-3-912 NMSA 1978 
sentative's n , and after "carry out the responsibilities et, of the Uniform Probate Code. In re Estate of Gardner, 
deleted "his" and added "the personal representative's". 1992-NMCA-122, 114 N.M. 7938, 845 P.2d 1247, 


This section is effectively a mini-statute of frauds 


ANNOTATIONS which does not require that the agreement be in the form 

Agreement valid. — Where the decedent entered into of a single formal written document. Tyrrell v. McCaw, 
a lease/purchase contract with defendants to sell dece- 1985-NMSC-113, 103 N.M. 539, 710 P.2d 733. ; 

dent's ranch to defendants for a nominal sum; decedent's Law reviews. — For annual survey of New Mexico law 
will bequeathed $10,000 to plaintiff who is decedent's of estates and trusts, see 19 N.M.L: Rev. 669 (1990), 

child and devised the remainder of decedent's estate to Am. Jur. 2d, A.L.R. and C.J.S. references. — Provi- 

a foundation; plaintiff and the foundation agreed to file sion for post-mortem payment or performance as affect- 


an action to set aside the lease/purchase contract, and ing instrument's character and validity as a contract, 1 
in exchange for the payment of all litigation expenses, ALR. 2d 1178. 

the foundation agreed to sell the ranch to plaintiff for a Family settlement of testator's estate, 29 A.L,R.3d 8. 
nominal sum; if the court set aside the lease/purchase Effect of settlement with and acceptance of release from 


contract, the agreement between plaintiff and the founda- one wrongful death beneficiary upon liability of tortfeasor 


tion legally altered their interests under the will and only to other ‘beneficiaries or decedent's personal representa- 
affected their interests and was valid under New Mexico ©”: tive, 21 A.L.R.4th 275. ben ito i 
law. Reinhardt. v. Kelly, 1996-NMCA-050, 121 N.M. 964, 26A C.J.S, Descent and Distribution § 73; 96 C.J.S, Wills 
917 P.2d 963. § 1110, 


45-3-913. Distributions to trustee. 


A. Before. distributing to a trustee, the personal representative may require that the trust 
be registered if the state in which it is to be administered provides for registration and that the 
trustee inform the beneficiaries as provided in Section 46A-8-813 NMSA 1978. 

B. If the trust instrument does not excuse the trustee from giving bond, the personal repre- 
sentative may petition the appropriate court to require that the trustee post bond if the personal 
representative apprehends that distribution might jeopardize the interests of persons who are not 
able to protect themselves, and the peraotial representative may withhold distribution until the 
court has.acted. ) 

C. No inference of negligence on the part of the personal representative shall be drawn from 
the personal representative's failure to exercise the authority conferred by Subsections A and B of 
this section. 


History: 1953 Comp., § 32A-3-913, enacted by Laws Subsections B and C; and substituted "Subsections A and 


1975, ch. 257, § 3-913; 1995, ch. 210, § 44; 2011, ch, 124, B" for "Subsection A" in Subsection C, 
§48, 
Official comments. — See Commissioners on Uniform ANNOTATIONS 
State Law official comment, to 3-913 UPC. Am, Jur. 2d, A.L.R. and C.J.S. references, — Con- 
The 2011 amendment, effective January 1, 2012, in flict of laws as to administration of testamentary trusts 
Subsection A, changed the statutory reference to Sec- and proper forum for judicial proceedings relating thereto, 
tion 46A-8-813 NMSA 1978. 115 A.L.R. 802. : 
The 1995 amendment, effective July 1, 1995, added 34 C.1S. Executors and SC lasias staratohe § 482, 


Subsection A; redesignated former Subsections Aand Bas 
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45-3-914 UNIFORM PROBATE CODE 45-3-915 


45-3-914. Disposition of unclaimed assets. 


If an heir, devisee or claimant cannot be found, the personal representative shall distribute 
the share of the missing person to his conservator, if any. Otherwise, the personal representative 
shall sell the share of the missing person and distribute the proceeds to the state treasurer as pre- 
scribed by the Uniform Unclaimed Property Act [Chapter 7, Article 8A NMSA 1978]. 


History: 1953 Comp., § 32A-3-914, enacted by Laws should be escheated to the state. 1961-62 Op. Att'y Gen. 
1975, ch. 257, § 3-914; 1993, ch. 174, § 78. No. 61-116 (opinion rendered under former law). 
Official comments. — See Commissioners on Uniform Am. Jur. 2d, A.L.R. and C.J.S. references. — Neces- 
State Law official comment to 3-914 UPC. sity of judicial proceedings to vest title to real property in 
The 1993 amendment, effective July 1, 1993, substi- state by escheat, 23 A.L.R. 1237, 79 A.L.R. 1864. ~ 
tuted "Uniform Unclaimed Property Act" for "Uniform Necessity and sufficiency of notice to support title by 
Disposition of Unclaimed Property Act Sections 22-22-1 escheat to decedent's estate, 48 A.L.R, 1842. 
through 22-22-29 NMSA 1953". Inheritance from illegitimate, 48 A.L.R.2d 759. 
Escheat of personal property of intestate domiciled or 
ANN OTATIONS resident in another state, 50 A.L.R.2d 1375. 


Duty and liability of executor with respect to locating 
and noticing legatees, devisees or heirs, 10 A.L.R.3d 547. 
380A C.J.S, Escheat §§ 4 to 6: 


Escheat to state. — In the event of the death of a pa- 
tient for whom there are no records of dependents, rela- 
tives, friends or beneficiaries, the disposition of personal 
effects and/or moneys left at the hospital by the deceased 


45-3-915. Distribution to person under disability. 


A. A personal representative may discharge an obligation to distribute to a minor or person 
under other disability by distributing in a manner expressly provided in the will or other govern- 
ing instrument. 

B. Unless contrary to an express provision in the will or other governing instrument, the per- 
sonal representative may discharge an obligation to distribute to a minor or person under other 
disability as authorized by Section 45-5-103 NMSA 1978 or any other statute. If the personal 
representative knows that a conservator has been appointed or that a proceeding for appointment 
of a conservator is pending, the personal representative is authorized to distribute only to the 
conservator. 

C. Ifthe heir or devisee is under disability other than minority, the personal representative is 

authorized to distribute to: 
(1) an agent who has authority under a power of attorney to receive property for that per- 
son; or | EAS 
(2) the spouse, parent or other close relative with whom the person under disability re- 
sides if the distribution is of amounts not exceeding ten thousand dollars ($10,000) a year or prop- 
erty not exceeding fifty thousand dollars ($50,000) in value unless the court authorizes a ae 
amount or greater value. 

D, Persons receiving money or property for the disabled person are obligated to apply the 
money or property to the support of the disabled person. Persons may not pay themselves except 
by way of reimbursement for out-of-pocket expenses for goods and services necessary for the sup- 
port of the disabled person. Excess sums must be preserved for future support of the disabled per- 
son. The personal representative is not responsible for the proper application of money or property 
distributed pursuant to this subsection. 


History: 1953 Comp., § 32A-3-915, enacted by Laws A; substituted "in a manner expressly provided in the 


1975, ch. 257, § 3-915; 1993, ch. 174, § 79; 2011, ch. 124, will" for "to his conservator or any other person autho- 
§ 49, rized by the Uniform Probate Code or otherwise to give 
Official comments. — See Commissioners on Uniform a valid receipt and discharge for the distribution" in Sub- 
State Law official comment to 3-915 UPC, section A; and added Subsections B and C, 
The 2011 amendment, effective January 1, 2012, in 
Subsections A and B, provided that distributions are gov- ANNOTATIONS 


erned by wills and other governing instruments; in Subsec- Liaw. reyierca ucidaviantichc uilatesha te: Suzneapcmanael 
tion B, changed the statutory reference to Section 45-5-103 Willa Law? The New Pronare Code " see 6 NM. Rev. 25 


NMSA 1978; and in Subsection C, increased the maximum (1975). 
amount of the distribution to fifty thousand dollars. Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
The 1998 amendment, effective July 1, 1993, desig- Cis. Peuiustnrs and.Adimtataratans § 497. 


nated the formerly undesignated provision as Subsection 
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45-3-916 


45-3-916. Repealed. 


Repeals. — Laws 2005, ch. 143, § 18 repealed 45-3- 
916, relating to apportionment of estate taxes, effective 
July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. For the comparable 


| 45-3-920. Short title. 


PROBATE OF WILLS AND ADMINISTRATION 


45-3-921 


provisions governing apportionment of estate taxes, see 
the Uniform Estate Tax Apportionment Act, 45-3-920 
through 45-3-930 NMSA 1978. 


Sections 5 through 17 [15] [45-3-920 through 45-3-930 NMSA 1978] of this act may be cited as 


the "Uniform Estate Tax Apportionment Act". 


History: Laws 2005, ch. 1438, § 5; 1978 Comp., § 45- 
9A-1 recompiled as § 45-3-920 by Laws 2011, ch. 124, 
§ 99. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2005, ch. 143, § 16, relating to uniformity of appli- 
cation and construction of the Uniform Estate Tax Appor- 
tionment Act, was repealed by Laws 2011, ch. 124, § 97, 
effective January 1, 2012. 


Laws 2005, ch, 143, § 17, relating to saves biltinn was re-' 


pealed by Laws 2011, ch, 124, § 97, effective January 1, 2012. 

Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-1 NMSA 1978 as 45-3-920 NMSA 
1978, effective January 1, 2012. 


ANNOTATIONS 


Law reviews. — For annual survey of New Mexico law 
of estates and trusts, see 19 N.M.L. Rev. 669 (1990), 


45-3-921. Definitions. 


Am. Jur. 2d, A:L.R. and C.J.S. references, — 42 Am. Jur. 
2d Inheritance, Estate, and Gift Taxes § 341 et seq. 

What law governs apportionment of estate taxes among 
persons interested in estate, 16 A.L.R.2d 1282. 

Construction and effect of provisions of will relied upon 
as affecting the burden of taxation, 37 A.L.R:2d 7, 70 
A.L.R.3d 630, 

Statutes apportioning or prorating estate taxes, 37 
A.L.R.2d 199, 

Liability of executor or administrator to estate because 
of overpaying or unnecessarily paying tax, 55 A,L.R.3d 
785 


26A C.J‘S. Descent and Distribution § 72°86 CS, Tax- 
ation §§ 1167, 1168; 96 C.l.S, Wills 8§ 1109, 1171, 


As used in the Uniform Estate Tax Apportionment Act [45-3-920 through 45-3-930 NMSA 1978]: 
A. "apportionable estate" means the value of the gross estate as finally determined for pur- 
poses of the estate tax to be apportioned reduced by: 
(1) any claim or expense allowable as a deduction for purposes of the tax; 
(2) the value of any interest in property that, for purposes of the tax, qualifies for a marital 
or charitable deduction or otherwise is deductible or is exempt; and 
(3) any amount added to the decedent's gross estate because of a gift tax on transfers 


made before death; 


B. "estate tax" means a federal, state or foreign tax imposed because of the death of an individ- 


ual and interest and penalties associated with the tax. The term does not include an inheritance 
tax, income tax or generation-skipping transfer tax other than a generation-skipping transfer tax 
incurred on a direct skip taking effect at death; 

C. "gross estate" means, with respect to an estate tax, all interests in property subject to the 
tax; ' . 

D, "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government, governmental subdi- 
vision, agency or instrumentality, or any other legal or commercial entity; 

E. "ratable" means apportioned or allocated pro rata according to the relative values of inter- 
ests to which the term is to be applied. "Ratably" has a corresponding meaning; 

F. "time-limited interest" means an interest in property which terminates on a lapse of time 
or on the occurrence or nonoccurrence of an event or which is subject to the exercise of discretion 
that could transfer a beneficial interest to another person. The term sie not include a cotenancy 
unless the cotenancy itself is a time-limited interest; and 

G. "value" means, with respect to an interest in property, fair market value as finally deter- 
mined for purposes of the estate tax that is to be apportioned, reduced by any outstanding debt 
secured by the interest without reduction for taxes paid or required to be paid or for any special 
valuation adjustment. 
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45-3-922 UNIFORM PROBATE CODE 45-3-922 


History: Laws 2005, ch. 143, § 6; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-2 eegeiipileg as § 45- 3-921 Py. Laws 2011, ch. 124, piled former 45-9A-2 NMSA 1978 as 45-3- 921 NMSA 
ons 1978, effective January 1, 2012.) 


45-3-922. Apportionment by will or other dispositive instrument. 


A. . Except as otherwise provided in Subsection C of this section, the following rules apply: 

(1) to the extent that a provision of a decedent's will expressly and unambiguously directs 
the apportionment of an estate tax, the tax must be apportioned accordingly; 

(2) any portion of an estate tax not apportioned pursuant to Paragraph (1) of this arena 
tion must be apportioned in accordance with any provision of a revocable trust of which the dece- 
dent was the settlor that expressly and unambiguously directs the apportionment of an estate tax. . 
If conflicting apportionment provisions appear in two or more revocable trust instruments, the 
provision in the most recently dated instrument prevails. For purposes of this paragraph: 

_ (a) atrust is revocable if it was revocable immediately after the trust instrument was 
executed, even if the trust subsequently becomes irrevocable; and 

(b) the date of an amendment to a revocable trust instrument is the date of the 
amended instrument only if the amendment contains an apportionment provision; and 

(3)- if any portion ofan estate tax is not apportioned pursuant to Paragraph (1) or (2) of 
this subsection, and a provision in any other dispositive instrument expressly and unambiguously 
directs that. any interest in, the property disposed of by the instrument is or is not to be applied to 
the payment of the estate tax attributable to the interest disposed of by the instrument, the provi- 
sion controls the apportionment of the tax to that interest. 

B. Subject to Subsection C of this section, and unless the decedent expressly and unambigu- 
ously directs the contrary, the following rules apply: 

LT ep aad. apportionment provision directs that a person receiving an interest in property 
under an instrument is to be exonerated from the responsibility to pay an estate tax that would 
otherwise be apportioned to the interest: 

(a) the tax attributable to the exonerated interest must, be SeTortioned among the 
other persons receiving interests passing under the instrument; or 

(b) ifthe values of the other interests are less than the tax attributable to the exoner- 
ated interest, the deficiency must be apportioned ratably among the other persons receiving inter- 
ests in the apportionable estate that are not exonerated from apportionment of the tax; 

(2) if an apportionment. provision directs that an estate tax is to be apportioned to an 
interest in property a portion of which qualifies for a marital or charitable deduction, the estate 
tax must first be apportioned ratably among the holders of the portion that does not qualify for a 
marital or charitable deduction and then apportioned ratably among the holders of the deductible 
portion to the extent that the value of the nondeductible portion is insufficient; 

(3) except as otherwise provided in Paragraph (4) of this subsection, if an apportionment 
provision directs that an estate tax be apportioned to property in which one or more time-limited 
interests exist, other than interests in specified property under Section 11 [45-3-926 NMSA 1978] 
of this act, the tax must be apportioned to the principal of that property, regardless of the deduucy: 
ibility of some of the interests in that property; and | 

(4) if an apportionment, provision directs that an estate tax is to be apportioned to the 
holders of interests in property,in which one or more time-limited interests exist and a charity has 
an interest that otherwise qualifies for an estate tax charitable deduction, the tax must first be 
apportioned, to the extent feasible, to interests in property that have not been distributed to the 
persons entitled to receive the interests, 

C. A provision that apportions an estate tax is ineffective to the extent that it increases the 
tax apportioned to a person having an interest.in the gross estate over which the decedent had no 
power to transfer immediately before the decedent executed the instrument in which the appor- 
tionment direction was made. For purposes of this subsection, a testamentary power of appoint- 
ment is a power to transfer the property that is subject to the power. : 
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45-3-923 PROBATE OF WILLS AND ADMINISTRATION 45-3-925 


History: Laws 2005, ch. 148, § 7; 1978 Comp., § 45- . Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-3 recompiled as § 45-3-922 by Laws 2011, ch. 124, piled former 45-9A-3 NMSA 1978 as 45-3-922 NMSA 
§ 99. 1978, effective January 1, 2012. 


45-3-923. Statutory apportionment of estate taxes. 


To the extent that apportionment of an estate tax is not controlled by an instrument described 
in Section 7 [45-3-922 NMSA 1978] of this act and except as otherwise provided in Sections 10 and 
11 of this act [45-3-925 and 45-3-926 NMSA 1978], the following rules apply: 

A. .subject to Subsections B, C and D of this section, the estate tax is apportioned ratably to 
each person that has an interest in the apportionable estate; 

B. ageneration-skipping transfer tax incurred on a direct skip taking effect at death is charged 
to the person to which the interest in property is transferred; 

C. if property is included in the decedent's gross estate because of Section 2044 of the federal 
Internal Revenue Code of 1986 or any similar estate tax provision, the difference between the to- 
tal estate tax for which the decedent's estate is liable and the amount of estate tax for which the 
decedent's estate would have been liable if the property had not been included in the decedent's 
gross estate is apportioned ratably among the holders of interests in the property. The balance of 
the tax, if any, is apportioned ratably to each other person having an interest in the apportionable 
estate; and | 

D. except as otherwise provided in Paragraph (4) of Subsection B of Section 7 of this act [45-3- 
922 NMSA 1978] and except as to property to which Section 11 [45-3-926 NMSA 1978] of this act 
applies, an estate tax apportioned to persons holding interests in property subject to a time-limited 
interest must be apportioned, without further apportionment, to the principal of that property. 


History: Laws 2005, ch. 148, § 8; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-4 recompiled as § 45-3-928 by Laws 2011, ch. 124, piled former 45-9A-4 NMSA 1978 as 45-3-923 NMSA 
§ 99. 1978, effective January 1, 2012. 


45-3-924. Credits and deferrals. 


Except as otherwise provided in Sections 10 and 11 of this act [45-3-925 and 45-3-926 NMSA 
1978], the following rules apply to credits and deferrals of estate taxes: 

A. acredit resulting from the payment of gift taxes or from estate taxes paid on property previ- 
ously taxed inures ratably to the benefit of all persons to which the estate tax is apportioned; 

B. acredit for state or foreign estate taxes inures ratably to the benefit of all persons to which 
the estate tax is apportioned, except that the amount of a credit for a state or foreign tax paid by 
a beneficiary of the property on which the state or foreign tax was imposed, directly or by a charge 
against the property, inures to the benefit of the beneficiary; and | 

C. if payment of a portion of an estate tax is deferred because of the inclusion in the gross es- 
tate of a particular interest in property, the benefit of the deferral inures ratably to the persons to 
which the estate tax attributable to the interest is apportioned. The burden of any interest charges 
incurred on a deferral of taxes and the benefit of any tax deduction associated with the accrual or 
payment of the interest charge is allocated ratably among the persons receiving an interest in the 
property. 


History: Laws 2005, ch. 143, § 9; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-5 recompiled as § 45-3-924 by Laws 2011, ch. 124, piled former 45-9A-5 NMSA 1978 as 45-3-924 NMSA 
§99. 1978, effective January 1, 2012. 


45-3-925. Insulated property; advancement of tax. 


A. In this section: 
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45-3-926 AO} UNIFORM PROBATE CODE 45-3-926 


(1) "advanced fraction" means a fraction that has as:its numerator the amount of the ad- 
vanced tax and as its denominator the value of the interests in insulated property to which that 
tax is attributable; 

(2) "advanced tax" means the aggregate amount of estate tax attributable to interests in 
insulated property that is required to be advanced by uninsulated holders under Subsection C of 
this section; me 

(8) “insulated property" means property subject to a time-limited interest that is included 
in the apportionable estate but is unavailable for payment of an estate tax eS of impossibility 
or impracticability, 

(4) "uninsulated holder" means a person who has an interest in uninsulated property; and 

(5) "uninsulated property" means property included in the apportionable estate other than 
insulated property. 

B. If an estate tax is to be advanced pursuant to Subsection C of this section by persons hold- 
ing interests in uninsulated property subject to a time-limited interest other than property to 
which Section 11 of this act [45-3-926 NMSA 1978] applies, the tax must be advanced, without 
further apportionment, from the principal of the uninsulated property. 

C. Subject to Subsections B and D of Section 18 [45-3-928 NMSA 1978] of this act, an estate tax 
attributable to interests in insulated property must be advanced ratably by uninsulated holders. If 
the value of an interest in uninsulated property is less than the amount of estate taxes otherwise 
required to be advanced by the holder of that interest, the deficiency must be advanced ratably by 
the persons holding interests in properties that are excluded from the apportionable estate under 
Paragraph (2) of Subsection A of Section 6 of this act [45-3-921 NMSA 1978] as if those interests 
were in uninsulated property. 

D. A court having jurisdiction to determine the apportionment of an estate tax may require a 
beneficiary of an interest in insulated property to pay all or part of the estate tax otherwise ap- 
portioned to the interest if the court finds that it would be substantially more equitable for that 
beneficiary to bear the tax liability personally than for that part of the tax to be advanced by un- 
insulated holders. 

E. When a distribution of insulated property is made, each uninsulated holder may recover 
from the distributee a ratable portion of the advanced fraction of the property distributed. To the 
extent that undistributed insulated property ceases to be insulated, each uninsulated holder may 
recover from the property a ratable portion of the advanced fraction of the total undistributed 
property. 

F. Upon a distribution of insulated property for which, pursuant to Subsection D of this s sec- 
tion, the distributee becomes obligated to make a payment to uninsulated holders, a court may 
award an uninsulated holder a recordable lien on the distributee! s property to secure the distribu- 
tee's obligation to that uninsulated holder. 


History: Laws 2005, ch. 148, § 10; 1978 Comp,, § 45- ‘ Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-6 recompiled as § 45-3-925 by ware 2011, ch. 124, piled former 45-9A-6 NMSA 1978 as 45-3-925 papier 


§ 99. 1978, effective January 1, 2012. 


? 


45-3-926. Apportionment and recapture of special elective benefits. 


A. In this section: 
(1) "special elective benefit" means a reduction in an estate tax obtained by an election for: 
(a) a reduced valuation of specified property that is included in the gross estate; 
(b) a deduction from the gross estate, other than a marital or charitable deduction, 
allowed for specified property; or 
(c) an exclusion from the gross estate of specified property; and £3 ¥: 
(2) "specified property" means property for which an election has been made for a special 
elective benefit. ; 
B. Ifan election is made for one or more special elective benefits, an initial apportionment of a 
hypothetical estate tax must be computed as if no election for any of those benefits had been made. 
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The aggregate reduction in estate tax resulting from all elections made must be allocated among 
holders of interests in the specified property in the proportion that the amount of deduction, re- 
duced valuation or exclusion attributable to each holder's interest bears to the aggregate amount 
of deductions, reduced valuations and exclusions obtained by the decedent's estate from the elec- 
tions. If the estate tax initially apportioned to the holder of an interest in specified property is re- 
‘duced to zero, any excess amount of reduction reduces ratably the estate tax apportioned to other 
persons that receive interests in the apportionable estate. 

C.. An additional estate tax imposed 'to recapture‘all or part of a special elective benefit must 
be charged to the persons that are liable for the additional tax under the law providing for the 
recapture. 


History: Laws 2005, ch. 143, § 11; 1978 Comp.,, § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-7 Spon as § 45-3- 926 by Laws 2011, ch. 124, piled former 45-9A-7 NMSA 1978 as 45-3-926 NMSA 
§ 99. ? .» 1978, effective January 1,.2012. 


45-3-927. Securing payment of estate tax from property in possession of 
fiduciary. 


A. A fiduciary may defer a distribution of property until the fiduciary is satisfied that adequate 
provision for payment of the estate tax has been made. 

B. A fiduciary may withhold from a distributee an amount equal to the amount of estate tax 
apportioned to an interest of the distributee. 

C. Asacondition to a distribution; ‘a fiduciary may require the distributee to provide a bond or 
other security for the portion of the estate tax apportioned to the distributee. 


History: Laws 2005, ch. 148, §-12; 1978 Comp.,, § 45- Recompilations, — Laws 2011, ch. 124, § 99 recom- 


9A-8 recompiled as § 45-3-927 by Laws 2011, ch. 124, piled former 45-9A-8 NMSA 1978 as 45-3-927 NMSA 
§ 99. 1978,effective January 1, 2012. 


45- 3-928. Collection of estate tax by fiduciary. 


e A fiduciary responsible for payment of an estate tax may collect from any person the tax ap- 
portioned to and the tax required to be advanced by the person. 

B. Except as otherwise provided in Section 10 [45-3-925 NMSA 1978] of this act, any estate tax 
due from a person that cannot be collected from the person AD be collected by the fiduciary from 
other persons in the following order of priority: 

(1) any person having an interest in the orotate estate that 4 is not exonerated from 
the tax; 
(2) any other person Garaces an interest in the apportionable estate; and 
_ (8) any person having an interest in the gross estate. 
C. .Adomiciliary fiduciary may recover from an ancillary personal representative the estate tax 
apportioned to the property controlled by the ancillary personal representative. 
_ D. The total tax collected from a person pursuant to the Uniform Estate.Tax Apportionment 
Act [45-3-920 through 45-3-930 NMSA 1978] may not exceed the value of the person's interest. 


History: Laws 2005, ch. 148, § 13; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-9 recompiled as § 45-3- poly by Laws 2011, ch. 124, piled former 45-9A-9 NMSA 1978 as 45-3-928 NMSA 


§ 99. 1978, effective January 1, 2012. 


45-3-929. Right of reimbursement. 


A. A person required under Section 13 [45-3-928 NMSA 1978] of this act to pay an estate tax 
greater than the amount due from the person under Section 7 or 8 [45-3-922 or 45-3-923 NMSA 
1978] of this act has a right to reimbursement from another person to the extent that the other 
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person has not paid the tax required by Section 7 or 8.of this act and a right to reimbursement 
ratably from other persons to the extent that each has not contributed a portion of the amount col- 
lected under Subsection B of Section 13 of this act. 

B. A fiduciary may enforce the right of reimbursement under Subsection A of this section on 
behalf of the person that is entitled to the reimbursement and shall take reasonable steps to do so 
if requested by the person. . 


History: Laws 2005, ch. 143, § 14; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 


9A-10 recompiled as § 45-3-929 by Laws 2011, ch. 124, piled former 45-9A-10 NMSA 1978 as 45-3-929 NMSA 
§ 99. 1978, effective January 1, 2012. 


45-3-930. Action to determine or enforce act. 


A fiduciary, transferee or beneficiary of the gross estate may maintain an action for declaratory 
judgment to have a court determine and enforce the Uniform Estate Tax Apportionment Ae [45-3- 
920 through 45-3-930 NMSA 1978]. 1.2 


History: Laws 2005, ch. 143, § 15; 1978 Comp., § 45- Recompilations. — Laws 2011, ch. 124, § 99 recom- 
9A-11 recompiled as § 45-3-930 by Laws 2011, ch. 124, piled former 45-9A-11 NMSA 1978 as 45- 3- 930 NMSA 
§ 99. ; 1978, effective January 1, 2012. 


PART 10 
CLOSING ESTATES 


45-3-1001. Formal proceedings terminating administration; testate or 
intestate; order of general protection. 


A. A personal representative or any interested person may petition for an order of complete 
settlement of the estate. The personal representative may petition at any time, and any other 
interested person may petition after one year from the appointment of the original personal repre- 
sentative, except that no petition under this section may be entertained until the time for present- 
ing claims which arose prior to the death of the decedent has expired. 

B. The petition may request the district court to: 

(1) determine testacy, if not previously determined; 

(2) consider the final account or compel or approve an accounting and distribution; 
(3) construe any will or determine heirs; and 

(4) adjudicate the final settlement and distribution of the estate. 

C. After notice to all interested persons and subsequent hearing, the district court may enter 
an order or orders, on appropriate conditions, determining the persons entitled to distribution of 
the estate, and, as circumstances require, approving settlement and directing or approving distri- 
bution of the estate and discharging the personal representative from further claim or demand of 
any interested person. 

D. If one or more heirs or devisees were omitted as parties in, or were not given notice of, a 
previous formal testacy proceeding, the district court, on proper petition for an order of complete 
settlement of the estate under this section, and after notice to the omitted or unnotified persons 
and other interested persons determined to be interested on the assumption that the previous 
order concerning testacy is conclusive as to those given notice of the earlier proceeding, may deter- 
mine testacy as it affects the omitted persons and confirm or alter the previous order of ipstagy, as 
it affects all interested persons as appropriate in the light of the new proofs. 

K. In the absence of objection by an omitted or unnotified person, evidence received in the 
original testacy proceeding shall constitute prima facie proof of due execution of any will previ- 
ously admitted to probate, or the fact that the decedent left no valid will if the prior proceedings 
determined this fact. 
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History: 1953 Comp., § 32A-3-1001, enacted by any change in the nature of the proceeding, procedures 
Laws 1975, ch. 257, § 3-1001. provided by Subsection C of 45-3-906 NMSA 1978, relat- 
Official comments. — See Commissioners on Uniform ing to proposals for distribution in‘informal proceedings, 
State Law official comment to 3-1001 UPC. are inapplicable, Brown v. Brown, 2000-NMCA-030, 128 
Compiler's notes. — This section includes within its N.M, 825, 999 P.2d 1057. 
scope some of the functions of former 31-12-6, 31-12-7 and Formal testacy proceeding takes precedence. — A 
31-12-11 to 31-12-15, 1953 Comp. will contestant's petition for a formal testacy proceeding 
Cross references. — For necessity for certificate as filed pursuant to 45-3-401 NMSA 1978 and within the 
to estate taxes to allow final settlement, see 7-7-8 NMSA three-year limit of 45-3-108 NMSA 1978 took precedence 
1978. over a personal representative's petition for settlement 
and distribution of the estate filed pursuant to this sec- 
ANNOTATIONS tion; procedural rules requiring five days' notice to oppos- 
Applicability of section. — A party seeking to set ing parties did not apply to the contestant, and her peti- 
aside an order admitting the deceased's will to probate tion should not have been quashed on grounds that she 
was not entitled to relief under this section because he did not produce another will. Vieira v. Estate of Cantu, 
was neither an heir nor a devisee under the will. This sec- 1997-NMCA-042, 123 N.M. 342, 940 P.2d 190. z 
tion applies only when an heir or devisee was admitted as Jurisdictional effect of informal appointment. 
a party or not given notice of the previous formal testacy — The district court had jurisdiction to enter a closing 
proceeding, In re Estate of Newalla, 1992-NMCA-084, 114 order absent an order entered on a formal petition for ap- 
N.M. 290, 837 P.2d 1373. pointment challenging the informally appointed personal 
Objections on file from previous appeals may be representative, since the status of personal representative 
relied on, — Where the original objections to a final ac- and the powers and duties pertaining to the appointment 
count and report of the administration of an estate are are fully established by informal appointment, (45-3-307 


NMSA 1978) and a personal representative may peti- 


not included in the transcript for an appeal, but are on file : 
tion for an order of complete settlement of an estate at 


with the court from previous appeals, neither the parties 


nor the appellate court shall be prevented from relying on any time (45-3-1001A NMSA 1978). In re Estate of Lopez, 

those objections. In re Will of Hamilton, 1981-NMSC-120, 1987-NMCA-087, 106 N.M, 157, 740 P.2d 707. 

97 N.M. 111, 637 P-2d 542. Am. Jur. 2d, A.L.R. and C.J.S, references, — 31 Am. 
Effect of request for formal proceeding. — Where Jur, 2d Executors and Administrators §§ 1002 to 1011. 


Right to probate subsequently discovered will as af- 
fected by completed prior proceedings in intestate admin- 
istration, 2 A.L.R.4th 1315. 

34 C.J.S, Executors and Administrators § 903. 


a distributee has.requested, and the personal representa- 
tive has agreed to adjudication of the distributee's share 
of estate assets in a formal proceeding, and neither the 
parties nor the district court have agreed to or ordered 


45-3-1002. Formal proceedings terminating testate administration; 
order construing will without adjudicating testacy. 


A. Apersonal representative administering an estate under an informally probated will, or 
any devisee under an informally probated will, may petition for an order of settlement of the 
estate which will not adjudicate the testacy status of the decedent. The personal representa- 
tive may petition at any time, and a devisee may petition after one year from the appointment 
of the original personal representative, except that no petition under this section may be en- 
tertained until the time for presenting claims which arose prior to the death of the decedent 
has expired. 

B. The petition may request the district court to consider the final account or compel or ap- 
prove an accounting and distribution, to construe the will and adjudicate final settlement and 
distribution of the estate. 

C. After notice to all devisees and the personal representative and hearing, the district court 
may enter an order or orders, on appropriate conditions, determining the persons entitled to dis- 
tribution of the estate under the will and, as circumstances require, approving settlement and 
directing or approving distribution of the estate and discharging the personal representative from 
further claim or demand of any devisee who is a party to the proceeding and those he represents. 

D. Ifit appears that a part of the estate is to pass intestate, the proceedings shall be dismissed 
or amendments made to meet the provisions of Section 3-1001 [45-3-1001 NMSA 1978]. 


History: 1953 Comp., § 32A-3-1002, enacted by ANNOTATIONS 


Laws 1975, ch. 257, § 83-1002. 
Official comments. — See Commissioners on Uniform Am. Jur, 2d, .A.L.R. and C.J.S. references. — 34 


diate Gam oticial eankmenhie’-1002 URC. C.J.S. Executors and Administrators § 903. 
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45-3-1003 UNIFORM PROBATE CODE 45-3-1004 


45-3-1003. Closing estates; by sworn statement of person ‘aaa 
representative. mn 20 


A. Unless prohibited by order of the district court and copes for estates being administered 
in supervised administration proceedings, a personal representative may close an estate by filing 
with the court, no earlier than six months after the date of original appointment of.a general per- 
sonal representative for the estate, a verified statement stating that the personal representative 
or a previous personal representative has: 

(1) determined that the time limited for presentation of creditors' claims has expired; 

(2) fully administered the estate‘of the decedent. by making payment, settlement or other 
disposition of all claims that were presented, expenses of administration and estate, inheritance 
and other death taxes, except as specified in the statement, and that the assets of the estate have 
been distributed to the persons entitled. If any claims,remain undischarged, the statement shall 
state whether the personal representative has distributed the estate subject to possible liability 
with the agreement of the distributees or it shall state in detail other arrangements that have 
been made to accommodate outstanding liabilities; and 

(3) sent a copy of the statement to all distributees of the aistate and to all creditors or other 
claimants of whom the personal representative i is aware whose claims are neither paid nor barred 
and has furnished a full account in writing of the personal representative's administration to.the 
distributees whose interests are affected thereby, including guardians ad litem appointed pursu- 
ant to Section 45-1-403 NMSA 1978, conservators and guardians. 

B. Ifno proceedings involving the personal representative are pending in the district court one 
year after the closing statement is filed, the appointment of the personal representative termi- 
nates. 


History: 1953 Comp., § 32A-3-1008, enacted by the estate" for "after the time for presenting claims which 
Laws 1975, ch. 257, § 3-1008; 1983, ch. 194, § 7; 1998, arose prior to the death of the decedent has expired" in 
ch. 174, § 81; 2016, ch; 69, § 720. - .the introductory paragraph of Subsection A; rewrote Para- 

Official comments, — See Commissioners on Uniform graph (1) in Subsection A which read "published notice to 
State Law official comment to 83-1003 UPC. creditors as provided by Section 45-3-801 NMSA 1978 and 

The 2016 amendment, effective July 1, 2016, in- that the first publication occurred more than two months 
creased the minimum time that a personal representa- prior to the date of the statement”; and made minor stylis- 
tive may close an estate; in Subsection A, in the introduc- tic changes throughout the section, . 

" . " it W 7 
pach y ape after "no earlier than", deleted "three" and ANNOTATIONS 

The 1993 amendment, effective July 1, 1993, substi- Am. dur, 2d, A.L.R. and C.J.S. references: — 34 

tuted "no earlier than three months after the date of origi- CJS. Wintastenn, and Administrators § 837. 


nal appointment of a general personal representative for 


45-3-1004. Liability of distributees to claimants. 


A. After assets of an estate have been distributed and subject to Section 45-3-1006 NMSA 1978, 
an unpaid claim not barred may be prosecuted in a proceeding against one or more distributees. 

B. No distributee shall be liable to claimants for amounts received as family or personal prop- 
erty allowances or for amounts in excess of the value of his distribution as of the time of distribu- 
tion. As between distributees, each shall bear the cost of satisfaction of unbarred claims as if the 
claim had been satisfied in the course of administration, 

C. Any distributee who fails to notify other distributees of the demand made upon him by the 
claimant in sufficient time to permit them to join in any proceeding in which the claim was as- 
serted against him loses his right of contribution against other distributees. 


History: 1953 Comp., § 32A-3-1004, enacted by property allowances or for amounts" in the first sentence 

“nen sr ch, 257, § 83-1004; 1995, ch. 210, '§ 45. in Subsection B; and made a minor stylistic change. 
cial comments, — See Commissioners on Uniform 

State Law official comment to 3-1004 UPC, ANNOTATIONS 

The 1995 amendment, effective July 1, 1995, substi- J ~* 
tuted "Section 45-83-1006 NMSA" for "Section 38-1006" in gy a” eked tig nies iets aCe rere encore an 
Subsection A; inserted "received as family or personal § 1811. , Bea 
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45-3-1005 PROBATE OF WILLS AND ADMINISTRATION 45-3-1007 


45-3-1005. Limitations on proceedings against personal representative. 


Unless previously barred by adjudication and except as provided in the closing statement, the 
rights of successors and of creditors whose claims have not otherwise been barred against the 
personal representative for breach of fiduciary duty are barred unless a proceeding to assert such 
rights is commenced within six months after the filing of the closing statement. The rights thus 
barred do not include rights to recover from a personal representative for fraud, misrepresenta- 


tion or inadequate disclosure related to the settlement of the decedent's estate. 


History: 1953 Comp., § 32A-3-1005, enacted by 
Laws 1975, ch. 257, § 3-1005. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-1005 UPC, 

Compiler's notes. — This section is similar to former 
81-12-13, 1953 Comp. 


ANNOTATIONS 


Exception for fraud. — The record did not support 
an heir's claim that the personal representative improp- 
erly or fraudulently took money received from the Sep- 
tember 11th victim compensation fund of 2001 which was 
awarded when the decedent died on September 11, 2001, 
so as to lift the six-month statute of limitations under 
45-3-1005 NMSA 1978; only one claimant was permitted 
to file a claim for compensation from the fund, the per- 
sonal representative filed a claim and gave notice to all 
heirs and potential beneficiaries of the decedent's estate, 


including the heir in the instant case, who chose not to 
participate in or contest the claim before the special mas- 
ter. Marchand v..Marchand, 2007-NMCA-1388, 142 N.M. 
795, 171 P.3d 309, aff'd, 2008-NMSC-065, 145 N.M. 378, 
199 P.3d 281. 

Interest of pretermitted child was'not affected by 
decedent's will. — The final decree, purporting to distrib- 
ute pursuant to the last will and testament, distributed 
only that portion which passed to executrix under the will 
and did not include intestate share of pretermitted child. 
Consequently, the six-month period of limitations in for- 
mer 31-12-13 1953 Comp., is not applicable in suit charg- 
ing an interest. Hagerman v, Gustafson, 1973-NMSC-058, 
85 N.M, 420, 512 P.2d 1256 (decided under former law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — When 
statute of limitations begins to run against action on bond 
of personal representative, 44 A.L.R.2d 807. 

34 C.J.S. Executors and Administrators § 729. 


45-3-1006. Limitations on actions and proceedings against distributees. 


Unless previously adjudicated in a formal testacy proceeding or in a proceeding settling the ac- 
counts of a personal representative or unless otherwise barred, the claim of a claimant to recover 
from a distributee who is liable to pay the claim and the right of an heir or devisee or of a succes- 
sor personal representative acting in their behalf to recover property improperly distributed or its 
value from any distributee is forever barred at the later of three years after the decedent's death 
or one year after the time of its distribution, but all claims of creditors of the decedent are barred 
one year after the decedent's death. This section does not bar an action to recover property or 


value received as the result of fraud. 


History: 1953 Comp., § 32A-3-1006, enacted by 
Laws 1975, ch. 257, § 3-1006; 1993, ch. 174, § 82. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 3-1006 UPC. 

The 1993 amendment, effective July 1, 1993, added 
the language beginning "but all claims" at the end of the 
first sentence and made minor stylistic changes, 


ANNOTATIONS 
Applicable to estate devisees. — Neither 45-3- 


controlling relevant limitations where petitioners were 
not creditors, but devisees of the estate, Accordingly, the 
relevant limitations period was found in this section. In 
re Estate of Gardner, 1992-NMCA-122, 114 N.M. 798, 845 
P.2d 1247. 

Previous adjudication in formal testacy pro- 
ceeding bars heir's claim to recover improperly dis- 
tributed property, absent fraud. In re Estate of Kemnitz, 
1981-NMCA-013, 95 N.M. 513, 623 P.2d 1027. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26A 


803 NMSA 1978 nor 45-3-806 NMSA 1978 provided the Descent and Distribution § 133; 97 C.J.S. Wills § 1328. 


45-3-1007. Certificate discharging liens securing fiduciary performance. 


After his appointment has terminated, the personal representative, his sureties, or any succes- 
sor of either such person, upon the filing of a verified application showing, so far as is known by 
the applicant, that no action concerning the estate is pending in any court, is entitled to receive a 
certificate from the court that the personal representative appears to have fully administered the 
estate in question. The certificate evidences discharge of any lien on any property given to secure 
the obligation of the personal representative in lieu of bond or any surety, but does not preclude 
action against the personal representative or the surety. 
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45-3-1008 UNIFORM PROBATE CODE 45-3-1101 


History: 1953 Comp., § 32A-3-1007, enacted. by . ANNOTATIONS 


Laws 1975, ch. 257, § 83-1007. 
Official eonueaihe — See Commissioners on Uniform Am. Jur. 2d, A.L.R, and C.J.S. references. — 34 


State Law official comment to 3-1007 UPC. C.J.S. Executors and Administrators § 957. 


45-3-1008. Subsequent administration. 


If other property of the estate is discovered after an estate has been settled and the personal 
representative discharged, or after one year after a closing statement has been filed, the district 
court, upon petition of any interested person and upon notice as it directs, may appoint the same 
or a successor personal representative to administer the subsequently discovered estate. If a new 
appointment is made, unless the district court orders otherwise, the provisions of the [Uniform] 
Probate Code apply as appropriate. However, no claim previously barred may be asserted in the 
subsequent administration. . | 


History: 1953 Comp., § 32A-3-1008, enacted by ANNOTATIONS 


Laws 1975, ch. 257, § 83-1008, e 
Official Coniinen the eee Commissioners on Uniform Am. Jur, 2d,,A.L.R. and C.J.S. references, — 33 


State Law official comment to 3-1008 UPC: . C.J.S, Executors and Administrators §§ 48, 88. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


PART 11 
COMPROMISE OF CONTROVERSIES 


45-3-1101. Effect of approval of agreements involving trusts, 
inalienable interests or interests of third persons. 


A. A compromise of any controversy is binding on all the parties thereto as to any lawful mat- 
ter involving the estate. Matters that may be resolved by the compromise include: 
(1) admission to probate of any instrument offered for formal probate as the will of a de- 
cedent; 
(2) the construction, validity or effect of any governing instrument, 
(3) the rights or interests in the estate of the decedent; 
(4) the rights or interests of any successor; and 
(5) the administration of the estate, if approved in a formal proceeding in the district court 
for that purpose. 
B. Acourt-approved compromise is binding even though it may affect a trust’ or an inalienable 
interest. A compromise does not impair the rights of creditors or of taxing authorities that are not 
parties to it. 


History: 1953 Comp., § 32A-3-1101, enacted by The 1995 amendment, effective July 1, 1995, substi- 


Laws 1975, ch. 257, § 83-1101; 1995, ch. 210, § 46; 2016, tuted "governing instrument" for "probated will" at the 
ch. 69, § 721. end in Paragraph A(2), 
Official comments. — See Commissioners on Uniform 
State Law official comment to 3-1101 UPC. ANNOTATIONS 
Cross references. — For private agreements amongst Am, Jur, 2d, A.L,R. and C,J,S. references. — 31 Am. 
successors to,decedent binding on personal representa- _. Jur, 2d Executors and Administrators § 86; 80 Am. Jur. 2d 
tive, see 45-38-912 NMSA 1978. Wills §§ 1098 to 1101, 1104. . 


The 2016 amendment, effective July 1, 2016, clarified 
language regarding the effect of approval of agreements 
involving trusts; in: Subsection A; in the introductory 
sentence, after "thereto as to", added "any lawful mat- compromise claim against estate, 72 A.L.R.2d 243. 
ter involving the estate. Matters that may be resolved by Power and responsibility of executor, or administrator 
the compromise include ; and in Subsection B, after the as to compromise or settlement of action or cause of action 
subsection designation, deleted "An approved" and added for death, 72 A.L.R.2d 285. 


"A eoprtrandeners and after "taxing authorities" deleted Family settlement of intestate estate; 29 A.L.R.3d 174. 
who" and added "that", — 9400.8, Wills §§ 322, 325, 


Power and responsibility of executor or administrator to 
compromise claim due estate, 72 A.L.R.2d 191, 
Power and responsibility of executor or administrator to 
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45-3-1102 PROBATE OF WILLS AND ADMINISTRATION 45-3-1201 


45-3-1102. Procedure for securing court approval of compromise. 


The procedure for securing court approval of a compromise is as follows; 

A. the terms of the compromise shall be set forth in an agreement in writing that shall be ex- 
ecuted by all persons or their representatives having beneficial interests or having claims that will 
or may be affected by the compromise; 

B.' any interested person, or the person's deprasattAtise: including the personal representative, 
if any, or a trustee, may then submit the agreement to the district court for its approval and for ex- 
ecution by the personal representative, the trustee of every affected testamentary trust and other 
fiduciaries and representatives; and 

C. after notice to all interested persons or their representatives, including the peiaavial rep- 
resentative of any estate and all affected trustees of trusts, the district.court, if it finds that an 
actual contest or controversy exists and that the effect of the agreement upon the interests of 
persons represented by fiduciaries or other representatives is just and reasonable, shall make an 
order approving the agreement and directing all fiduciaries under its supervision to execute the 
agreement. Minor children represented only by their parents may be bound only if their parents 
join with other persons or their representatives in execution of the compromise. Upon the making 
of the order and the execution of the agreement, all further disposition of the estate shall then be 
made in accordance with the terms of the agreement. 


History: 1953 Comp., § 32A-3-1102, enacted by their representatives", and after "having claims", deleted 


Laws 1975, ch. 257, § 3-1102; 1995, ch. 210, §47;2016, © "which" and added "that"; in Subsection B, after "any inter- 
ch. 69, § 722. ~ ested person", added "or the person's representative", and 
Official comments, — See Commissioners on Uniform. after the semicolon, added "and"; and in Subsection C; after 
State Law official comment to 3-1102 UPC. "join with other", deleted ‘competent’, and after the third 
Cross references. — For private agreements amongst occurrence of "persons", added "or their representatives". 
successors to decedent binding on personal paint i The 1995 amendment, effective July 1, 1995, inserted 
tive, see 45-3-912 NMSA 1978. "if any" near the beginning in Subsection B. 
The 2016 amendment, effective July 1, 20 16, clarified 
language regarding the procedure for securing court ap- ANNOTATIONS 
proval of a compromise; in Subsection A, after "agreement’ “Am. Jur. 2d, A.L.R. and C.J.S. tare Ren pan - 80 Am. 
in writing", deleted "which" and added Utsav after "exe- Jur, 2d Wills 8§ 1098 to 1101, 1104. 
cuted by all", deleted "competent", after "persons", gonlee 15A C.J.S. Compromise and Settlement §§ 6, 24. 


"and parents acting for any minor child" and added " 


PART 12 | 


COLLECTION OF PERSONAL PROPERTY BY AFFIDAVIT 
“AND SUMMARY ADMINISTRATION PROCEDURE 
FOR SMALL ESTATES 


45-3-1201. Collection of Pesca eat erdi by affidavit, 


A. Thirty days after the death of a decedent, any person indebted to the decedent or having 
possession of tangible personal property or an instrument evidencing a debt, obligation, stock or 
chose in action belonging to the decedent shall make payment of the indebtedness or deliver the 
tangible personal property or an instrument évidencing a debt, obligation, stock or chose in action 
to a person claiming to be the successor of the decedent upon being presented an affidavit ilade by 
or on behalf of the successor stating that: 

(1) the value of the entire estate, wherever located, less liens and encumbrances, does not 
exceed fifty thousand dollars ($50,000); 

(2) thirty days have elapsed since the FRR of Hee decedent; 

(3) no application or petition for the appointment of a personal representative is pending 
or has been granted in any jurisdiction; and 

(4) the claiming successor is entitled to payment or delivery of the property. 
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45-3-1202 UNIFORM PROBATE CODE 45-3-1203 


B. A transfer agent of any security shall change the registered ownership on the books of a 
corporation from the decedent to the successor or successors upon the presentation of an affidavit 
as provided in Subsection A of this section. | | 

C. The affidavit made pursuant to this section may not be used to perfect title to real estate. 


History: 1953 Comp., § 32A-3-1201, enacted by The 1995 amendment, effective July 1, 1995, sub- 
Laws 1975, ch. 257, § 3-1201; 1983, ch, 194, § 8; 1995, stituted "thirty thousand dollars ($30,000)" for "twenty 
ch, 210, § 48; 2011, ch. 124, § 50. thousand dollars ($20,000)" in Paragraph A(1). | 

Official comments, — See Commissioners on Uniform 
State Law official comment to 3-1201 UPC. ‘5 ANNOTATIONS 

Compiler's notes, — This section includes within its Am, Jur, 2d, A.L.R. and C.J.S. references. — 31 Am. 
scope some of the functions of former 31-13-1 and 31-13-2, Jur. 2d Executors and Administrators § 16 et seq.; 79 Am. 
Lv08 COB Jur, 2d Wills § 827. 

Cross references, — For collection of employee’ s final 39 C38 Weecutors and Administrators 88 5, 153. 


payment for wages by surviving spouse without adminis- 
tration, see 45-38-1301 NMSA 1978. 

The 2011 amendment, effective January 1, 2012, in 
Subsection A, increased the maximum value of the estate 
from thirty thousand dollars to fifty thousand dollars. 


45-3-1202. Effect of affidavit. 


The person paying, delivering, transferring or issuing personal property or the evidence thereof 
pursuant to affidavit is discharged and released to the same extent as if he dealt with a personal 
representative of the decedent. He is not required to see to the application of the personal property 
or evidence thereof or to inquire into the truth of any statement in the affidavit. If any person ‘to 
whom an affidavit is delivered refuses to pay, deliver, transfer or issue any personal property or 
evidence thereof, it may be recovered or its payment, delivery, transfer or issuance compelled upon 
proof of their right in a proceeding brought for the purpose by or on behalf of the persons entitled 
thereto. Any person to whom payment, delivery, transfer or issuance is made is answerable and 
accountable therefor to any personal representative of the estate or to any other person having a 
superior right. 


History: 1953 Comp., § 32A-3-1202, enacted by Cross references. — For effect of affidavit on collec- 
Laws 1975, ch. 257, § 3-1202. tion of employee's final payment for wages by surviving 
Official comments. — See Commissioners on Uniform spouse, see 45-3-1302 NMSA 1978. 
State Law official comment to 3-1202 UPC. 
Compiler's notes. — This section includes within its ~ ANNOTATIONS 
scope some of the functions of 31-13-2, 1953 Comp. © Am. MT 2d, A.L.R. and. CLS. references. — 33 


O.J.8. Executors and Administrators §§ 5, 153, 


45-3-1203. Small estates; summary administrative procedure. 


If it appears from the inventory and appraisal that the value of the entire estate, less liens 
and encumbrances, does not exceed the family allowance, personal property allowance, costs and 
expenses of administration, reasonable and necessary medical and hospital expenses of the last 
illness of the decedent and reasonable funeral expenses, the personal representative, without giv- 
ing notice to creditors, may immediately disburse and distribute the estate to the persons entitled 
thereto and file a closing statement as provided in Section 3-1204 [45-3-1204 NMSA 1978]. 


History: 1953 Comp., § 32A-3-1203, enacted by ANNOTATIONS 
Laws 1975, ch. 257, § 3-1208. ; ~ ¢ 
Official comments. — See Commissioners on Uniform Am. Jur. 2d, A.L.R. and C.J.S. references. — 33 
State Law official comment to 3-1203 UPC, C..S. Executors and Administrators § 5; 34 C.J.S. Execu- 
Compiler's notes. — This section includes within its . tors and Administrators § 1056. 
scope some of the functions of former 31-1A-2 and 31-1A-. Tie 
3, 1953 Comp. 
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45-3-1204 PROBATE OF WILLS AND ADMINISTRATION 45-3-1205 


45-3-1204. Small estates; closing by sworn statement of personal 
representative. 


A. Unless prohibited by order of the district court and except for estates being administered by 
supervised personal representatives, a personal representative may close an estate administered 
under the summary procedures of Section 45-3-1203 NMSA 1978 by filing with the court, at any 
time after disbursement and distribution of the estate, a verified statement stating that: 

(1). to the best knowledge of the personal representative, the value of the entire estate, less 
liens and encumbrances, did not exceed the family allowance, personal property allowance, costs 
and expenses of administration, reasonable necessary medical and hospital expenses of the last 
illness of the decedent and reasonable funeral expenses; 

(2) the personal representative has fully administered the estate by disbursing and dis- 
tributing it to the persons entitled thereto; and. 

(3) the personal representative has sent a copy of the closing statement to all distributees 
of the estate and to all creditors or other claimants of whom he is aware whose claims are neither 
paid nor barred and has furnished a full account in writing of his administration to the distribu- 
tees whose interests are affected. 

B. Ifno actions or proceedings involving the personal representative are pending in court one 
year after the closing statement is filed, the appointment of the personal representative termi- 
nates. 

C. A closing statement filed under this section has the same effect as one filed under Sec- 
tion 45-3-1003 NMSA 1978. 


History: 1953 Comp., § 32A-3-1204, enacted by decedent, and ordered the verified statement vacated and 
Laws 1975, ch. 257, § 3-1204; 1983, ch. 194, § 9. the probate matter reopened, and where after the filing of 
Official comments. — See Commissioners on Uniform their notice of appeal the court entered an order appoint- 
State Law official comment to 3-1204 UPC. ing a new administrator for decedent's estate, the order 
Compiler's notes. — This section includes within its implemented the judgment in this case which provided 
scope some of the functions of former 31-1A-3, 1953 Comp. that such a person would be appointed. Because defen- 


dants did not seek to file a supersedeas bond to preserve 
the status quo, the judgment of the trial court remained 
in effect and could be enforced. Beagles v. Espinoza, 
1990-NMCA-121, 111 N.M. 206, 803 P.2d 1111. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 33 
C.J.S, Executors and Administrators § 5; 34 C.J.S. Execu- 
tors and Administrators § 837. 


ANNOTATIONS 


Authority to reopen probate and vacate verified 
statement. — Where the trial court determined that a 
fraudulent conveyance by the decedent and the failure 
to notify plaintiff of the probate proceedings improperly 
thwarted plaintiff's efforts to satisfy his judgment against 


45-3-1205. Transfer of title to homestead to surviving spouse by 
affidavit. 


A. Where a husband and wife own a homestead as community property and when either the 
husband or wife dies intestate or dies testate and by the husband's or wife's will devises the hus- 
band's or wife's interest in the homestead to the surviving spouse, the homestead passes to the 
survivor and no probate or administration is necessary. 

B. Six months after the death of a decedent, the surviving spouse may record with the county 
clerk in the county in which the homestead is located an affidavit describing the real property and 
stating that: 

(1) six months have elapsed since the death of the decedent as shown on the death certifi- 
cate; - 
(2) the affiant and the decedent were at the time of the death of the decedent married and 
owned the homestead as community property; 
(3) a copy of the deed with a legal description of the homestead is attached to the affidavit; 
(4) but for the homestead, the decedent's estate need not be subject to any judicial probate 
proceeding either in district court or probate court; 
(5) no application or petition for appointment of a personal representative or for admit- 
tance of a will to probate is pending or has been granted in any jurisdiction; 
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45-3-1206 UNIFORM PROBATE CODE 45-3-1301 

(6) funeral expenses, expenses of last illness and all unsecured ‘debts of the decedent have 
been paid; 

(7) the affiant is the surviving spouse of the decedent and is entitled to title to the home- 
stead by intestate succession as provided in Section 45-2-102 NMSA 1978 or by devise under a 
valid last will of the decedent, the original of which is attached to the affidavit; . 

(8) no other person has a right to the interest of the decedent in the described prépesty 

(9) no federal or state tax is due on the decedent's estate; and : 

(10) ‘the affiant affirms that all statements in the affidavit are true and correct and further 
acknowledges that any false statement may subject the person to penalties relating to perjury and 
subornation of perjury. | 

C. As used in this section, Mhomestsadi means the principal plate of residence of the decedent 

or surviving spouse or the last principal place of residence if neither the decedent nor the surviv- 
ing spouse is residing in that residence because of illness or incapacitation and that consists of 
one or more dwellings together with appurtenant structures, the land underlying both the dwell- 
ings and the appurtenant structures and a quantity of land reasonably necessary for parking and 
other uses that facilitates the use of the dwellings and appurtenant structures, and provided the 
full value of this property as assessed for property taxation purposes does not exceed. the hundred 


thousand dollars ($500,000). 


History: 1978 Comp., § 45-3-1205, enacted by Laws 
1985, ch. 12, § 1; 1985, ch, 132, § 1; 2011, ch, 124, § 51; 
2011, ch. 134, § 18. 

2011 Multiple Amendments. — Laws 2011, ch, 
124, § 51 and Laws 2011, ch. 184, § 18 enacted different 
amendments to this section that can be reconciled, Pursu- 
ant to 12-1-8 NMSA 1978, Laws 2011, ch. 134, § 18, as the 
last act signed by the governor, is set. out above and incor- 
porates both amendments. The amendments enacted by 
Laws 2011, ch, 124, § 51 and Laws 2011, ch. 184, § 18 are 
described below. To. view the session laws i in their entirety, 
see the 2011 session laws on NMOneSource.com. 


45-3-1206. Effect of affidavit. 


Laws 2011, ch. 184, § 18, effective July 1, 2011, in Sub- 
section B, eliminated the requirement that a death cer- 
tificate be certified; and in Subsection C, increased the 
maximum value of the property from one hundred thou- 
sand dollars ($100,000) to five hundred thousand dollars 
($500,000), 

Laws 2011, ch, 124, § 51, effective January 1, 2012, in 
Subsection C, increased the maximum value of the prop- 
erty from one hundred thousand dollars RAO, 000) to five 
hundred thousand dollars ($500,000). 


A purchaser of real property from or lender to the surviving spouse designated as such in the 
affidavit recorded under Section 45-3-1205 NMSA 1978 is entitled to the same protection as a 
person purchasing from or lending to a distributee who has received a deed of distribution from a 
personal representative as provided in Section 45-3-910 NMSA 1978. 


History: 1978 Comp., § 45-3-1206, enacted by Laws 
1985, ch. 12, § 2; 1985, ch. 132, § 2. 

Compiler's notes. — Laws 1985, ch. 12, § 2, effective 
March 18, 1985, and Laws 1985, ch. 182, § 2, effective 


April 2, 1985, enacted identical new sections. The section 
was set out as enacted by Laws 1985, ch. 132, $ 2. See 12- 
1-8 NMSA 1978. 


PART 13 t) 
. PAYMENT OF EARNINGS, ETC., TO SURVIVING SPOUSE 


45-3-1301. Collection of employee’ s final payment without 


administration. 


The surviving spouse of a deceased person may, without procuring letters, collect any sum rep- 
resenting the final payment owed the decedent at the time of his death for wages, earnings, salary, 
commissions, travel or other reimbursement from the state or any of its political subdivisions or 
from any corporation, copartnership, association, individual, bank or trust company. 


History: 1953 Comp., § 82A-3-1301, enacted by 
Laws 1978, ch. 159, § 12; 1983, ch. 194, § 10. 


Cross references. — For collection of personal prop- 
erty by affidavit in small estate, see 45-3-1201 NMSA 1978. 
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45-3-1302 FOREIGN PERSONAL REPRESENTATIVES; ANCILLARY ADMINISTRATION 45-4-101 


45-3-1302. Affidavit showing death of employee; payment. 


Upon receiving an affidavit stating that a person previously in its employ is dead and that the 
affiant is the surviving spouse, the state or any of its political subdivisions, or any corporation, 
copartnership, association, individual, bank or trust company may pay to the affiant the amount 
_ of the wages, earnings, commissions, salary, travel or other reimbursement earned by the deceased 
and the affiant's receipt shall release the payor from all liability therefor. 


S 


History: 1953 Comp., § 32A-3-1302, enacted by | Cross references. — For effect of affidavit on collec- 
Laws 1978, ch. 159, § 13. tion of personal property in small estate, see 45-3-1202 
NMSA 1978. ; 
ARTICLE 4 
Foreign Personal Representatives; Ancillary Administration 
Sec. Sec. 
Part 1. DEFINITIONS 45-4-207. Ancillary and other local administrations; pro- 


visions governing. 
Part 3. JURISDICTION OVER FOREIGN 


45-4-101. Definitions. 


Part 2. POWERS OF FOREIGN PERSONAL 
REPRESENTATIVES | skim: PER aEEEN TAR an : 
45-4-201. Payment of debt and delivery of property to ABeArS01) aisiedistion: by acto forsign Persopal repre: 
domiciliary foreign personal representa- 45-4-302. Jurisdiction by act of decedent. 
tive without local administration. 45-4-3038. Notice to a foreign personal representative, 
45-4-202. Payment or delivery discharges. . 
45-4-203. Resident creditor notice. Part 4. ADJUDICATION 
pee AE OU MLN AN gs LA : 45-4-401, Effect of adjudication. — 


45-4-205. Powers. 
45-4-206. Power of representatives in transition. 


PART 1 
DEFINITIONS 


45-4-101. Definitions. 


In Sections 4-101 through 4-401 [45-4-101 through 45-4-401 NMSA 1978]: 

A. "local administration" means administration by a personal representative appointed in 
New Mexico pursuant to appointment proceedings described in Sections 3-101 through 3-1204 [45- 
3-101 through 45-3-1204 NMSA 1978]; 

B. "local personal representative" includes any personal representative appointed in New 
Mexico pursuant to appointment proceedings described in Sections 3-101 through 3-1204 [45-3- 
101 through 45-3-1204 NMSA 1978] and excludes foreign personal representatives who acquire 
the power of a local personal representative pursuant to Section 4-205 [45-4-205 NMSA 1978]; and 

C. "resident creditor" means a person domiciled in or doing business in New Mexico, who is, or 
could be, a claimant against an estate of anonresident decedent. 


History: 1953 Comp., § 32A-4-101, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 

1975, ch. 257, § 4-101. Jur, 2d Executors and Administrators § 1169. 
Official comments. — See Commissioners on Uniform What constitutes estate of nonresident decedent within 
State Law official comment to 4-101 UPC, statute providing for local ancillary administration 
ANNOTATIONS wee Cee died leaving an estate in jurisdiction, 34 


Legislative intent. — The legislature enacted the an- Right of foreign personal representative or guardian to 


cillary probate system to provide a way to assure that a vote stock owned by estate or ward, 41 A.L.R.2d 1082. 
will is valid and that an executor proceeds according to Right of nonresident surviving spouse or minor children 


law, Allen v, Amoco Prod. Co., 1992-NMCA-054, 114 NM. to allowance of property exempt from administration or 
18, 833 P2d 1199. h ‘ to family allowance from local estate of nonresident dece- 


dent, 51 A.L.R.2d 1026. 
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45-4-201 


Capacity of local or foreign personal representative. to 
maintain action for death under foreign statute providing 
for action by personal representative, 52 A.L.R.2d 1016. 

Capacity of foreign domiciliary or of ancillary personal 


representative to maintain action for death under statute | 


of forum providing for action by personal representative, 
52 A.L.R.2d 1048. 


UNIFORM PROBATE CODE 


45-4-203 


representatives where there are.assets within forum, 53 
A.L.R.2d 323. 

State statutes or rules of court conferring in personam 
jurisdiction over nonresidents on the basis of isolated acts 
or transactions within state as applicable to personal rep- 
resentative of deceased nonresident, 19 A.L.R.3d 171... 

34 C.J.S, Executors and Administrators § 988. 


Applications of rule permitting courts to exercise ju- 
risdiction over equity actions against foreign personal 


PART 2 
POWERS OF FOREIGN PERSONAL REPRESENTATIVES 


45-4-201. Payment of debt and delivery of property to domiciliary foreign 
‘personal representative without local administration. )« _ 


At any time after the expiration of sixty days from the death of a nonresident decedent, any 
person indebted to the estate of the nonresident decedent or having possession or control of per- 
sonal property, or of an instrument evidencing a debt, obligation, stock or chose in action belonging 
to the estate of the nonresident decedent, may pay the debt, deliver the personal property, or the 
instrument evidencing the debt, obligation, stock or chose in action, to the domiciliary foreign per- 
sonal representative of the nonresident decedent upon being presented. with proof of his appoint- 


ment and an affidavit made by or on behalf of the representative stating: 
A. the date. of the death of the nonresident decedent; 
B. that no local administration, or application or petition therefor, is pending in this state: and 
C. that the domiciliary foreign personal representative is entitled to payment or delivery. 


History: 1953 Comp., § 32A-4-201, enacted by Laws 
1975, ch. 257, § 4-201. 

Official comments, — See Commissioners on Uniform 
State Law official comment to 4-201 UPC. 

Cross references. — For general powers, duties and li- 
abilities of a personal representative, see 45-3-703 NMSA 
1978. 

For powers of domiciliary foreign personal representa- 
tive, see 45-4-205 NMSA 1978. 


ANNOTATIONS 


Right of nonresident to be ancillary administra- 
tor not questioned, — There is no question of the right 
of a nonresident to be appointed in New Mexico as an 
ancillary administrator subject to compliance with the 


formal requirements, In re Armijo's Will, 1953-NMSC-095, 
57 N.M. 649, 261 P.2d 833 (decided under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 31 Am. 
Jur. 2d Executors and Administrators §§ 1183 to 1197. 

Payment of negotiable paper to, or enforcement thereof 
by, personal representative of owner appointed in one 
state, as affected by appointment of another representa- 
tive in another state, 149 A.L.R. 1083. 

Right of foreign domiciliary, or of ancillary, personal 
representative to maintain action for death under Federal 
Employers' Liability Act, 163 A.L.R. 1284. 

Basis of distribution among decedent's unsecured credi- 
tors, of ancillary assets where entire estate or ancillary 
estate is insolvent, 164 A.L.R. 765. 

33 C.J.S. Executors and Administrators § 11; 34 C.J.S. 
Executors and Administrators:§§ 998, 1056. 


45-4-202. Payment or delivery discharges. 


Payment or delivery made in good faith on the basis of the proof of authority and affidavit re- 
leases the debtor or person having possession of the personal property of his obligation to the same 
extent as if payment or delivery had been made to a local personal representative... 


History: 1953 Comp., § 32A-4-202, enacted by Laws 
1975, ch. 257, § 4-202. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
CwW.S. Rzconeaaa and Administrators 998: 


45-4-203. Resident creditor notice. 


Payment or delivery under Section 4-201 [45-4-201 NMSA 1978] may not be made if a resident 
creditor of the nonresident decedent has notified the debtor of the nonresident decedent or the per- 
son having possession of the personal property belonging to the nonresident decedent that the debt 
should not be paid nor the property delivered to the domiciliary foreign personal representative. 
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45-4-204 


History: 1953 Comp., §:32A-4-203, enacted by Laws 
1975, ch. 257, § 4-203. 


45-4-204. Proof of authority; bond. 


FOREIGN PERSONAL REPRESENTATIVES; ANCILLARY ADMINISTRATION 


45-4-206 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 33 
C.J.S, Executors and Administrators § 11; 34 C.J.S. Execu- 
tors and Administrators §§ 598, 1056. 


If no local administration or application or petition therefor is pending in New Mexico, a domi- 
ciliary foreign personal representative may file with the court of a county in which property be- 
longing to the decedent is located authenticated copies of his:appointment and of any official bond 
he has given and a statement of the domiciliary foreign personal representative's address. 


History: 1953 Comp., § 32A-4-204, enacted by Laws 
1975, ch. 257, § 4-204; 1983, ch. 194, § 11. 

Compiler’ s notes, — This section is similar to former 
31-2-4, 1953 Comp. 


45-4-205. Powers. 


- ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 34 
C.J.S. Hxecutors and Administrators § 998; 


A domiciliary foreign personal representative who has complied with Section 4- 204 (45. 4-204 
NMSA 1978] may exercise as to assets in New Mexico all powers of a local personal representative 
and may maintain actions and proceedings in New Mexico subject to any conditions imposed upon 


nonresident parties generally. . 


History: 1953 Comp., § 32A-4-205, enacted by Laws 
1975, ch. 257, § 4-205. 


Compiler's notes, — This section includes within its 


scope some of the functions of former 31-2-5 and 31-2-8, 
1953 Comp. 


ANNOTATIONS 


Jurisdiction where multiple nonresident repre- 
sentatives. — An action by a Colorado domiciliary ex- 
ecutor against a New Mexico ancillary administrator to 
enforce an accounting was properly dismissed by a federal 
court because the New Mexico court had exclusive juris- 
diction -under former 16-4-10, 1953 Comp., of the estate 
in New Mexico and was the proper forum in which to 
bring the administrator to account for any money due the 


estate. Patterson v. Wynkoop, 329 F.2d 59 (10th Cir. 1964) 
(decided under former law), 

Discretion not abused in refusing to transmit dis- 
tribution to California. — Where more than enough 
money had been collected in California by decedent's widow 
as domiciliary administratrix to satisfy and discharge all 
unpaid, approved claims which had priority over the fam- 


daly: allowance under California law, even though she had 


consumed the moneys collected in payment of the family 
allowance, and left the preferred claims unsatisfied, there 


’ was no abuse of discretion on the part of the New Mexico 


trial court in refusing to transmit surplus funds for distri- 
bution in California, Anderson v. Minton, 1948-NMSC-063, 
52 N.M. 393, 200 P.2d 361 (decided under former law). 

Am, Jur 2d, A.L.R. and C.J.S. references. — 34 
C.J.S, Bkeruthrs: and Administrators § 998. 


45-4-206. Power of representatives in transition. 


A. The power of a domiciliary foreign personal representative under Section, 4-201 [45-4-201 
NMSA 1978] or 4-205 [45-4-205 NMSA 1978] shall be exercised only if there is no administration 
or application ‘for administration pending in New Mexico. An application or petition for local ad- 
ministration of the estate terminates the power of the foreign personal representative to act under 
Section 4-205, but the district court may allow the foreign peraenel representative to exercise lim- 
ited powers to preserve the estate. 

B. No person who, before receiving actual notice of a pending local administration, has changed 
his position in reliance upon the powers of a foreign personal representative shall be prejudiced by 
reason of the application or petition for, or grant of, local administration. 

C. The local personal representative is subject to all duties and obligations which have accrued 
by virtue of the exercise of the powers by the foreign personal or taepteay and may be substi- 
tuted for him in any action or proceedings in New. Mexico. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S, Executors and Administrators § 998. 


History: 1953 Comp., § 32A-4-206, enacted by Laws 
1975, ch. 257, § 4-206, 
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45-4-207 UNIFORM PROBATE CODE 45-4-302 


45-4-207. Ancillary and other local administrations; provisions 
governing. 


A. Upon the filing of an authenticated copy of the will, if any, and an authenticated copy of the 
domiciliary letters with the court, a foreign personal representative may be granted ancillary let- 
ters of administration in formal proceedings in the same manner as provided in Section 3-414 [45- 
3-414 NMSA 1978] and subject to any bond reduiie rut as provided in Sections 3-603 and 3-604 


[45-3-603 and 45-3-604 NMSA 1978]. 


B. In respect to a nonresident decedent, ae provisions of Pecitohs 3-101 through 3-1204 ors 3- 


101 to’ 45-3-1204 NMSA 1978] govern: 


(1) proceedings, if any, in a court of New Mexico for probate of the will, ue Ma tines re- 
moval, supervision and discharge of the local pereenal presenta and any other order con- 


cerning the estate; and 


(2). the status, powers and duties and liabilities of any local personal representative afd 
the rights of claimants, purchasers, distributees and others in regard to a local administration. 


History: 1953 Comp., § 32A-4-207, enacted by Laws 
1975, ch, 257, § 4-207. 


Official comments. — See Commissioners on Uniform 


State Law official comment to 4-207 UPC, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 34 
C.J.S. Executors and Administrators § 998. 


PART 3 
JURISDICTION OVER FOREIGN PERSONAL REPRESENTATIVES 


45-4-301. Jurisdiction by act of foreign personal representative. 


A. A foreign personal representative submits personally to the jurisdiction of the courts of New 


Mexico in any proceeding relating to the estate by: 


(1) filing the documents and statement as provided in Section 4-204 [45-4-204 NMSA 


TOTS]: 


(2) . receiving payment of money or taking delivery of personal property So Saation 4- 


201 [45-4-201 NMSA 1978]; or 


(3) doing any act as a personal representative in New Mexico which would have given the 


state jurisdiction over him as an individual. 


B. Jurisdiction under Paragraph (2) of Subsection A of this section is limited to the money or 


value of personal property collected. 


History: 1953 Comp., § 32A-4-301, enacted by Laws 
1975, ch. 257, § 4-301. 

Official comments. — See Commissioners on Uniform 
State Law official comment to 4-301 UPC. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Capacity 
of foreign domiciliary or of ancillary personal representative 
to maintain action for death under statute of forum provid- 
ing for action by personal representative, 52 A.L.R.2d 1048, 


Applications of rule permitting courts to exercise ju- 
risdiction over equity actions against foreign personal 
representatives where there are assets within forum, 53 
A.L:R.2d 323. 

State statutes or rules of court conferring; in personam 
jurisdiction over nonresidents on the basis of isolated acts 
or transactions within state as applicable to personal rep- 
resentative of deceased nonresident, 19 A.L:.R.3d171. 

34 C,J.S, Executors and Administrators § 988. 


45-4-302. Jurisdiction by act of decedent. 


In addition to jurisdiction conferred by Section 4-301 [45-4-801 NMSA 1978], a foreign personal 
representative is subject to the jurisdiction of the courts of New Mexico to the same extent that his 
decedent was subject to jurisdiction immediately prior to death. 


History: 1953 Comp., § 32A-4-302, enacted by Laws 
1975, ch. 257, § 4-302. 


Compiler's notes. — This section includes within its scope 
some of the functions of former 31-2-5 and 31-2-9, 1953 Comp. 
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45-4-303 PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 45-4-401 


ANNOTATIONS Texas administrator not liable in New Mexico 
for Colorado tort. — The administrator of an estate in 
Texas is not subject to suit at law in New Mexico for the 
alleged torts of his decedent in Colorado. State ex rel. Scott 


Generally. — The generally accepted rule, absent ex- 
ceptional circumstances, is that the personal representa- 


tive of a decedent cannot be sued in an action at law ina v. Zinn, 1964-NMSG-105, 74 N.M. 224, 392 P2d 417 (de- 
state other than that of his appointment, unless ancillary cided eder formu loves f . : 
letters of administration have issued. State ex rel. Scott v. Am. Jur. 2d, A.L.R. and CJ.8. references, — 34 


Zinn, 1964-NMSC-105, 74 N.M, 224, 392 P.2d 417 (decided C.J.S. Executors and Administrators § 1012 
under former law). 


45-4-303. Notice to a foreign personal representative. 


Notice shall be given to a foreign personal representative in the manner prescribed by Sec- 
tion 45-1-401 NMSA 1978. 


History: 1953 Comp., § 32A-4-3038, enacted by Laws Compiler's notes. — This section includes within its 
1975, ch. 257, § 4-303; 1977, ch. 121, § 8; repealed and scope some of the functions of former 31-2-6, 1953 Comp. 
reenacted by Laws 1978, ch. 159, § 14. ' 


Repeals and reenactments. — Laws 1978, ch. 159, ANNOTATIONS 
§ 14, repealed former 32A-4-303, as enacted by Laws 1975, Am. Jur, 2d. A.L.R..and. Cul.S.. references. — 34 
ch, 257, § 4-303, as amended by Laws 1977, ch. 121, § 8, C.d.S. Executors and Administrators § 1012, 


relating to service on foreign personal representative, and 
enacted a new section, effective March 6, 1978. 


PART 4 
ADJUDICATION 


45-4-401. Effect of adjudication. 


_ An adjudication rendered in any jurisdiction in favor of or against any personal representative 
of the estate is as binding on the local personal representative as if the local personal representa- 
tive were a party to the adjudication. 


History: 1978 Comp., § 45-4-401, enacted by Laws Effective dates. — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 49. act effective July 1, 1995. 


ARTICLE 5 
Protection of Persons Under Disability and Their Property 


Sec, Sec. 
Part 1. GENERAL PROVISIONS 45-5-204, Court appointment of guardian of minor; con- 
ditions for appointment. 


45-5-101. Definitions and use of terms. aye 45-5-205, Court appointment of guardian of minor; venue. 
45-5-102. Jurisdiction of subject matter; consolidation of 45-5-205.1. Recompiled. 


proceedings. i 45-5-206, Court appointment of guardian of minor; quali- 

45-5-103. Facility of payment or delivery. fications; priority of minor's nominee. 

45-5-104. Delegation of powers by parent or guardian, 45-5-207. Court appointment of guardian of minor; no- 

45-5-105. Compensation and expenses. tice; procedure. 

45-5-106, Repealed. 45-5-208. Consent to service by acceptance of appoint- 

45-5-107. Separate accounts and records. ment; notice. 

45-5-108, Liability of guardian or conservator for act of 45-5-209. Powers and duties of guardian of minor, 
individual subject to guardianship or con- 45-5-210. Termination of appointment of guardian; gen- 
servatorship, eral. 

45-5-109. Voting rights. _ ’ 45-5-211. Proceedings subsequent to appointment; venue. 

45-5-110. Grievance against guardian or conservator. 45-5-212. Resignation, removal and _ other. post- 

45-5-111, Court visitor pilot program. appointment proceedings. 

Part 2. GUARDIAN OF MINORS PART 8. GUARDIANS OF INCAPACITATED 

45-5-201. Appointment and status of guardian of minor; PERSONS 
general, — oy eae cP 45-5-301. Appointment of guardian for incapacitated 

45-5-202. Parental appointment of guardian of minor. person; notice. 

45-5-203. Objection by minor of fourteen or older to pa- 45-5-301.1. When guardianship is to be used. 


rental appointment. 
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45-5-101 UNIFORM PROBATE CODE 45-5-101 
Sec. Sec, 
45-5-301.2. Repealed. 45-5-416. Petitions for orders subsequent to _appoint- 


45-5-302. Venue. 

46» 5-303. \ Procedure for court uppoiritaierit of a guardian 
of an incapacitated person, 

45-5-303.1. Duties of guardian ad litem. 

45-5-304. Findings; order of appointment: 

45-5-305. Acceptance of appointment; consent to jurisdic- 
tion, 

45-5-306. Death of protected person or guardian; inca- 
pacity of guardian. 


45-5-307. Death, substitution, review and termination of: 


guardianship. 

45-5-308. Letters of guardianship. 

45-5-309. Notices in guardianship proceedings. 

45-5-310. Temporary guardians. 

45-5-311. Who may be appointed guardian; priorities; 
qualifications, 

45-5-312, General powers and duties of the limited 
guardian and guardian. 

45-5-313. Proceedings subsequent to appointment; venue. 

45-5-314. Annual report; audits. 

45-5-315. Consent to guardianship not permitted. 


Part 4, PROTECTION OF PROPERTY OF 
PERSONS UNDER DISABILITY AND 
MINORS 


45-5-401. Conservatorship proceedings. 

45-5-402. Protective proceedings; jurisdiction of affairs of 
protected persons, 

45-5-402.1. Permissible court orders, 

45-5-403. Venue. 

45-5-404. Aha petition for seugieeent of conserva- 


45-5-404.1. tet of guardian ad litem. 

45-5-405. Notice in conservatorship proceedings. 

45-5-405.1. Protective arrangements and single transac- 
tions authorized. 

45-5-406. Guardianship and protective proceedings; re- 
quest for notice; interested person, 

45-5-407. Procedure for court appointment of a conser- 
vator, 

45-5-408. Temporary conservators. 

45-5-409. Annual report and account; audits. 

45-5-409.1. Repealed. 

45-5-410. Who may be appointed conservator; priorities. 

45-5-411, Bond and terms; requirements of bonds, 

45-5-412, Reserved. 

45-5-413, Acceptance of appointment; consent to jurisdic- 
tion. 

45-5-414, Compensation and expenses. 

45-5-415. Death, substitution, review and termination of 
conservatorship. 


ment. 
45-5-417, General duty of conservator. ee aa 
45-5-418. Inventory and records. 
45-5-419, Repealed. 
45-5-420. Conservators; title by appointment. 
45-5-421, Recording of consérvator's letters. _ 
45-5-421.1. Letters of conservatorship. “i 
45-5-422, Sale, encumbrance or transaction involving 

conflict of interest; voidable; exceptions, 

45-5-428, Persons dealing with conservators; protection. 
45-5-424, Powers of conservator in administration. 


45-5-425, Distributive duties and powers of conservator. 


45-5-426, Consent to conservatorship; applicable laws. 
45-5-427, Preservation of estate plan. 

45-5-428.. Claims against protected person;, enforcement. 
45-5-429, Individual liability. of conservator, 


45-5-430, Termination of proceeding. 


45-5-431, Payment of debt and delivery of property to 
foreign conservator without local proceed- 
ings. 

45-5-432. Repealed. 

45-5-433. Repealed, 

45-5-434. Registration of guardianship orders. 

45-5-435. Registration of protective orders. 

45-5-436, Effect of registration. 


Part 5. POWERS OF ATTORNEY 


45-5-501. Repealed. 
45-5-502. Repealed. 
45-5-503, Repealed. 
45-5-504, Repealed. 
45-5-505. Repealed. 


Part 6. UNIFORM STATUTORY FORM POWER OF 
ATTORNEY ACT cit 


45-5-601. Repealed. 
45-5-602. Repealed. 
45-5-608. -Repealed. 
45-5-604, Repealed. 
45-5-605. Repealed. 
45-5-606. Repealed. 
45-5-607. Repealed. 
45-5-608. Repealed. 
45-5-609.. Repealed. 
45-5-610. Repealed. 
45-5-611. Repealed. 
45-5-612. Repealed. 
45-5-613, Repealed. 
45-5-614. Repealed. r 
45-5-615, Repealed. 
45-5-616. Repealed. 
45-5-617. Repealed. 


PART 1 
GENERAL PROVISIONS 


45-5-101. Definitions and use of terms. 


Unless otherwise apparent from the context or unless otherwise specifically defined in other sec- 
tions that are applicable to specific articles, parts or sections of the Uniform Probate Code, as used 


in Chapter 45, Article 5 NMSA 1978; 


A, "conservator" means a person who is appointed by a court to manage the property or finan- 


cial affairs or both of a protected pore 
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45-5-101 PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 45-5-101 


B. "court" means the district court or the children's or family division of the -district court 
where such jurisdiction is conferred by the Children's Code [Chapter 32A NMSA 1978]; 

C. "functional impairment’ means an impairment that is measured by a person's inability to 
manage the person's personal care or the person's inability to manage the person's estate or finan- 
cial affairs or both; 

D. guardian’ has the same meaning as set forth in Section 45-1-201 NMSA 1978; 

EK. "guardian ad litem" has the same meaning as set forth in Section 45-1-201 NMSA 1978; 

F. "incapacitated person" means any person who demonstrates over time either partial or com- 
plete functional impairment by reason of mental illness, mental deficiency, physical illness or dis- 
ability, chronic use of drugs, chronic intoxication or other cause, except minority, to the extent that 
the person. is unable to manage the person's personal affairs or the person is unable to manage the 
person s estate or financial affairs or both; 

G. "inability to manage the person's personal care" means the inability, as evidenced ~ recent 
behavior, to meet one's needs for medical care, nutrition, clothing, shelter, hygiene or safety so that 
physical injury, illness or disease has occurred or is likely to occur in the near future; 

H. "inability to manage the person's estate or financial affairs or both" means gross misman- 
agement, as evidenced by recent behavior, of one's income and resources or medical inability to 
manage one's income and resources that has led or is likely in the near future to lead to financial 
vulnerability; 

I, "interested person" means any person who has an interest in the welfare of the person to be 
protected pursuant to Chapter 45, Article 5 NMSA 1978; 

J. "least restrictive form of intervention" means that the guardianship or conservatorship im- 
posed on the incapacitated person or minor protected person represents only those limitations 
necessary to provide the needed care and rehabilitative services and that the incapacitated person 
or minor protected person shall enjoy the greatest amount of personal freedom and civil liberties; 

K. "letters" has the same meaning as set forth in Section 45-1-201 NMSA 1978; 

L. "limited conservator" means any person who is qualified to manage the estate and financial 
affairs of an incapacitated person pursuant to a court appointment in a limited conservatorship; 

M.. "limited conservatorship" means that an incapacitated person is subject to a conservator's 
exercise of some but not all of the powers enumerated in Sections 45-5-424 and 45-5-425 NMSA 
1978; 

N. "limited guardian" means any person who is qualified to manage the care, custody and con- 
trol of an incapacitated person pursuant to a court appointment of a limited guardianship; 

O. "limited guardianship" means that an incapacitated person is subject to.a guardian's exer- 
cise of some but not all of the powers enumerated in Section 45-5-312 NMSA 1978; 

P. "minor" has the same meaning as set forth in Section 45-1-201 NMSA 1978; 

Q. "minor protected person" means a minor for whom a guardian or conservator has been ap- 
pointed solely because of minority; 

R. "parent" means a parent whose parental rights have not been terminated or relinquished; 

S.. "professional conservator" means an individual or entity that serves.as a conservator for 
more than two individuals who are not related to the conservator by marriage, adoption or third 
degree of blood or affinity; 

T. "professional guardian" means an individual.or entity that serves as a guardian for more 
than two individuals who are not related to the guardian by marriage, adoption or third degree of 
blood or affinity; 

U.. "protective proceeding" means a conservatorship proceeding under Section 45-5-401 NMSA 
1978; 

V. "protected person" means a minor or other person for whom a guardian or conservator has 
been appointed or other protective order has been made; 

W. "qualified health care professional” means a physician, psychologist, physician assistant, 
nurse practitioner or other health care practitioner whose training and expertise aid in the assess- 
ment of functional impairment; and 

X. "visitor" means a person who is-an appointee of the court who has no personal interest 
in the proceeding and who has been trained or has the expertise to appropriately evaluate the 
needs of the person who is allegedly incapacitated. A "visitor" may include, but is not limited to, a 
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psychologist, a social worker, a developmental incapacity professional, a ae and ee 
therapist, an educator and a rehabilitation worker. 


‘History: 1953 Comp., § 32A-5-101, anesthe by Tees defined in Wereiciars 45-1-201 NMSA 1978"; substituted the 


1975, ch. 257, § 5-101; 1987, ch. 12, § 1; 1989, ch. 252, present provisions of Subsection F for "incapacitated per- 
§ 8; 1993, ch. 301, § 1; 2008, ch. 9, § 4; 2009, ch. 159, son' means any person who is impaired by reason of men- 
§ 26; 2011, ch. 124, § 52; 2019, ch, 228, §:1. ’ tal illness, mental deficiency, physical illness or disability, 
The 2019 amendment, effective July 1, 2019, defined chronic use of drugs, chronic intoxication or other cause, 
"professional conservator" and ' ‘professional guardian" as except minority, to the extent that he lacks sufficient un- 
used in Chapter 45, Article 5 NMSA 1978; added new Sub- derstanding or capacity to make or communicate respon- 
sections S and T and redesignated former Subsections,S  _ sible decisions concerning his person or management, of 
through V as Subsections U through X. his affairs"; added Subsections G through J; redesignated 
The 2011 amendment, effective January 1, 2012, de- ‘former Subsection G as Subsection K; added Subsections 
fined "conservator" and "parent". L through O; redesignated former Subsections H through 
The 2009 amendment, effective June 19, 2009, in Sub- K as Subsections P through §; inserted "conservatorship 
sections J and Q, changed "ward" to "protected person"; in _ proceedings pursuant to" in Subsection R; added Subsec- 
Subsection §S, after "person for whom a", added "guardian tion T; redesignated former Subsections L and M as Sub- 
or"; and deleted Subsection U which defined "ward". I sections U and V; and in Subsection V substituted all of 
The 2008 amendment, effective May 14, 2008, added the language of the first sentence following "means" for 
"physician assistant" in Subsection T, | "with respect to guardianship proceedings, a person with 
The 1993 amendment, effective July 1, 1993, sub- no personal interest in the proceedings who is trained in 
stituted "estate" for "property" throughout the section; law, nursing or social work and is appointed by the district 
substituted "Chapter 45, Article 5 NMSA 1978" for "the court", and added the second sentence. : 
Probate Code" in the introductory paragraph; inserted "or 
medical inability to manage paealtaeants and resources" ANNOTATIONS 
in Subsection H; substituted "Sections 45-5-424 and 45-5-. Am. Jur. 2d, A.L.R. and C.J.8. references. — Valid- 


425" for "Subsection E of Section 45-5-407" in Subsection 


ity of ianshi ding based on brai hi 
M; deleted "Subsection B of" preceding "Section" in Sub- aly ot URES AR BE en ee ee 


subject by: religious, political or social organization, 44 


section O; rewrote Subsection R; and made minor stylistic AL.R.4th 1207. 
changes throughout the section. 14 C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian 


The 1989 amendment, effective June 16, 1989, made dW. 2: 57 O.J.S. Mental Health 
a minor stylistic change in Subsection B; substituted the hi seq. dl a 


present provisions in Subsection C for "'disability' is as 


45-5-102. Jurisdiction of subject matter; consolidation of proceedings, . 


A. Chapter 45, Article 5 NMSA 1978 applies to guardianship and protective proceedings for in- 
dividuals over whom the court has jurisdiction and to property coming into the control of a guard: 
ian or conservator who is subject to the laws of New Mexico. 

B. The court has exclusive jurisdiction’ over protective proceedings for minors domiciled in or 
having property located in New Mexico. Except to the extent that the guardianship is ‘subject to 
the Uniform Child-Custody Jurisdiction and Enforcement Act [40-10A-101 through 40-10A-403 
NMSA 1978], the court has exclusive jurisdiction over eagle at Sahat ts for minors domi- 
ciled or present in New Mexico. 

C. The court has exclusive jurisdiction over ,iaKaeareneD and protective proceedings for an 
adult individual as provided in the Uniform Adult Guardianship and Protective Proceedings Ju- 
risdiction Act [Chapter 45, Article 54 NMSA 1978]. 

D. When both guardianship and protective proceedings as to the same person are commenced 
or pending in the same court, the’ proceedings may be consolidated. ; 


History: 1958 Comp., § 82A-5-102, enacted by Laws "' Power of guardian or committee to compromise liqui- 


1975, ch, 257, § 5-102; 2011, ch, 124, § 53... dated, contract claim or money judgment, and of.courts to 
The 2011 amendment, effective January 1, 2012, added authorize or approve such a compromise, 155 A.L.R, 196, ; 
Subsection A to specify the jurisdiction of the district court Function, power and discretion of court as affected 
in guardianship and guardianship protective proceedings ’ by testamentary appointment of guardian of minor, 87 
for minors and adults; and added Subsection C. A.L.R.2d 808. 
,.| Power to make charitable gifts from estate of i incompe- 
ANNOTATIONS | tent, 99 A.L.R.2d 946. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power Power of court or guardian to make noncharitable gifts or 
of guardian or committee of incompetent in respect of in- allowances out of funds of incompetent ward, 24 A.L.R.3d 863. 
surance on ward's life, or of policy under which he has in- Ademption or revocation of specific devise or bequest by 
terest, 84 A.L.R. 366, guardian, committee, conservator or trustee of mentally 

Divorce court's acquisition of jurisdiction over custody or physically incompetent testator, 84 A.L.R.4th 462. 
and maintenance of child as precluding guardianship pro- 14 OxJ.S, Chemical Dependents § 9;,39 C.J.S, Guardian 
ceedings in another court, 146 A.L.R. 1167. and Ward § 11; 57 C.J,S. Mental Health §§ 21 et seq., 108 

et seq. 
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45-5-103. Facility of payment or delivery. 


A. A person under a duty to pay or deliver money or personal property to a minor may perform 
this duty, in amounts not exceeding ten thousand dollars ($10,000) per year, by paying or deliver- 
ing the money or property to: 

(1) a person having the care and custody of the minor and with whom the minor resides; 

(2) aguardian ofthe minor; — 

(8) a financial institution for deposit in a federally insured savings account in the sole 
name of the minor and giving notice of the deposit to the minor; or 

(4) a custodian for the minor pursuant to the Uniform Transfers to Minors Act [46-7-11 
through 46-7-34 NMSA 1978]. 

B. This section does not apply if the person making payment or delivery has actual knowledge 
that a conservator has been appointed or proceedings for appointment of a conservator of the 
estate of the minor are pending. The persons, other than the minor or any financial institution 
under Paragraph (4) of Subsection A of this section, receiving money or property for a minor are 
obligated to apply the money to the support and education of the minor but shall not pay them- 
selves except by way of reimbursement for out-of-pocket expenses for goods and services necessary 
for the minor's support. Any excess sums shall be preserved for future support of the minor, and 
any balance not so used and any property received for the minor shall be turned over to the minor 
when the minor ceases to be a minor. Persons who pay or deliver in accordance with provisions of 


this section are not responsible for the proper application of such payments. 


History: 1953 Comp., § 32A-5-103, enacted by Laws 
1975, ch. 257, § 5-103; 2011, ch. 124, § 54, 

The 2011 amendment, effective January 1, 2012, in- 
creased the maximum amount that a person may pay to a 
minor per year from five thousand dollars to ten thousand 
dollars and permitted the payment to be made to a custo- 
dian for the minor. 


ANNOTATIONS 


Wrongful death proceeds. — An attorney handling 
a wrongful death case owes to the statutory beneficiaries 
of that action a duty of reasonable care to protect their 
interest in receiving any proceeds obtained, and, although 
distributing the proceeds to a court-monitored conserva- 
tor is one way an attorney may protect the interest of 


the statutory beneficiaries, it is not the only way. Leyba 
v. Whitley, 1995-NMSC-066, 120 N.M. 768, 907 P.2d 172, 

Conservator's action against lawyers in wrongful 
death action, — Further proceedings were required in 
the case of a conservator for a minor child against law- 
yers who distributed proceeds of a wrongful. death settle- 
ment to the decedent's personal representative, who sub- 
sequently dissipated the proceeds, to determine whether 
they used reasonable care in protecting the interests of 
the statutory beneficiary, i.e., the minor child. Leyba v. 
Whitley, 1995-NMSC-066, 120 N.M. 768, 907 P.2d 172. 

Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Chee y" see 6 N.M.L. Bey 25 
(1975). 

Am, Jur. 2d, A.L.R. and C.J. s, references. — 43 
C.J.S. Infants 8g 126, 135. 


45-5-104. Delegation of powers by parent or guardian. 


A parent or a guardian of a minor or an incapacitated person, by an acknowledged power of at- 
torney, may delegate to another person, for a period not exceeding six months, any of the parent's 
or guardian's powers regarding care, custody or property of the minor child or protected pergom, 
except the power to consent to marriage or adoption of a minor protected person. 


History: 1953 Comp., § 32A-5-104, enacted by Laws 
1975, ch. 257, § 5-104; 2009, ch, 159, § 27. 

The 2009 amendment, effective June 19, 2009, de- 
leted "ward" and added “protected person", 


ANNOTATIONS 


Agreements subject to judicial modification, — 


Agreements between parents and third parties regarding 


the guardianship, care, custody, maintenance or education 
of children are subject to judicial modification. In re Adop- 
tion of Doe, 1982-NMCA-094, 98 N.M. 340, 648 P.2d 798, 
cert. denied, Cook v. Brownfield, 98 N.M. 336, 648,P.2d 794. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 14 
C.JiS. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward § 55; 57 C.J.S. Mental Health § 108 et seq. 


45-5-105. Compensation and expenses. 


If not otherwise compensated for services rendered, any visitor, attorney, qualified health care 
professional or guardian appointed in a guardianship proceeding is entitled to reasonable compen- 
sation from the estate of the incapacitated person. 
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45-5-106 


History: Laws 1993, ch. 301, § 23. 


45-5-106. Repealed. 


Repeals. — Laws 1997, ch. 168 § 15 repealed 45-5-106 
NMSA 1978,as enacted by Laws 1993, ch, 301, § 27, relat- 
ing to enforceability of an advance directive executed in 
another jurisdiction, effective July 1, 1997. For provisions 


UNIFORM PROBATE CODE 


45-5-108 


of former section, see the 1996 NMSA 1978 on NMOne 
Source.com, For present comparable provisions, see 
24-7A-16C NMSA 1978, 


45-5-107. Separate accounts and records. 


A. A guardian or conservator shall not commingle the guardian's or conservator's funds or 
investments with those held by the guardian or conservator as a fiduciary for a minor or an adult. 
Funds and any investments held by the guardian or conservator as a fiduciary for the minor or 
the adult shall be held in accounts that are separate from those of the guardian or conservator. If 
a guardian or conservator serves as fiduciary for one or more individuals subject to guardianship 
or conservatorship, the guardian or conservator shall hold the funds and any investments held as 
a fiduciary in a separate account for each individual subject to guardianship or conservatorship. 
Except as otherwise provided in the Uniform Probate Code, and to the extent that is reasonable 
and customary, any other property held by the guardian or conservator as a fiduciary for one or 
more individuals subject to guardianship or conservatorship shall be titled separately: 

(1) from the guardian's or conservator's property; and 
(2) for each individual. subject to guardianship or conservatorship. 

B. A court at any time may require a guardian to bring a proceeding for a conservatorship if 
necessary or advisable to: 

(1) protect property of a minor or an adult, including any property held by the guardian as 
a fiduciary for the minor or the adult; 

(2) conserve for the minor's future needs all funds of the minor not expended for the mi- 
nor's current needs; or 

(3) conserve for the adult's future needs all funds of the adult not expended for the adult's 
current needs. 

C.. The guardian or conservator shall maintain those books and records that are in the posses- 
sion, custody or control of the guardian or conservator and that concern the funds, investments or 
other property held by the guardian or conservator as a fiduciary for an individual for seven years, 
or for such other period as may be provided by the court. 


History: 1978 Comp., § 45-5-107, enacted by Laws 


2018, ch. 10, § 1. 
Effective dates. — Laws 2018, ch. 10, § 17 made Laws 
2018, ch. 10, § 1 effective July 1, 2018. 


Applicability. — Laws 2018, ch. 10, § 16 provided that’ 


the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 

A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 
ianship or conservatorship commenced on or after July 1, 
2018; and 


B. ‘a guardianship, conservatorship or protective: ar- 
rangement instead of guardianship or conservatorship 
in existence on June 30, 2018 unless the court finds ap- 
plication of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies. 


45-5-108. Liability of guardian or conservator for act of individual 
subject to guardianship or conservatorship. 


A guardian or conservator is not personally liable to another person solely because of the guard- 
ianship or conservatorship for an act or omission of the individual subject to guardianship or 


conservatorship. 


History: 1978 Comp., § 45-5-108, enacted by Laws 
2018, ch. 10, § 2. 

Effective dates. — Laws 2018, ch. 10, § 17 made Laws 
2018, ch. 10, § 2 effective July 1, 2018. 


Applicability. — Laws 2018, ch. 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 
A. a proceeding for appointment of a guardian or 
conservator or for a protective arrangement instead of 
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45-5-109 


guardianship or conservatorship commenced on or after 
July 1, 2018; and 

= a guardianship, conservatorship or protective ar- 
rangement instead of guardianship or conservatorship 
in existence on June 80, 2018 unless the court finds 


45-5-109. Voting rights. 


PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 


45-5-111 


application of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies.. 


The voting rights of a protected person shall not be abridged or restricted except pursuant to 
Article 7, Section 1 of the constitution of New Mexico. 


History: 1978 Comp., § 45-5-109, enacted by Laws 
2018, ch. 10, § 3. 

Effective dates, — Laws 2018, ch. 10, § 17 made Laws 
2018, ch. 10, § 3 effective July 1, 2018. 

Applicability. — Laws 2018, ch, 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 

A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 
ianship or conservatorship commenced on or after July 1, 
2018; and 


B. a guardianship, conservatorship or protective ar- 


- rangement instead of guardianship or conservatorship 


in existence on June 30, 2018 unless the court finds ap- 
plication of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies. 


45-5-110. Grievance against guardian or conservator. 


A. A protected person, or any interested person regardless of previous standing, who believes 
a guardian, conservator or representative payee is breaching the guardian, conservator or rep- 
resentative payee's fiduciary duty or otherwise acing [acting] in a manner inconsistent with the 
Uniform Probate Code or orders of appointment, may file a grievance with the court. 

B. Subject to Subsection C of this section, after receiving a grievance filed pursuant to Subsec- 


tion A of this section, the court: 


(1) shall review the grievance and, if necessary to determine the appropriate response, 
court records related to the guardianship or conservatorship; 
(2) shall schedule a hearing if the grievance supports’a reasonable belief that: 
(a) removal of the guardian or conservator and appointment of a successor may be 


appropriate; 


(b) termination or modification of the guardianship or conservatorship may be ap- 


propriate; and 


(c) transfer of accounts to a successor representative payee may be appropriate; and 
(3) may take any action supported by the evidence, including: 
(a) ordering the guardian or conservator to provide the court with a report, account- 


ing, inventory or other specified information; 


(b) appointing a guardian ad litem; and 


(c) holding a hearing. 


C. The court may decline to take the actions provided for in Subsection B of this section if a 
similar grievance had been filed within six months preceding:the filing of the current grievance 
and the court took the actions provided for in that subsection in considering the earlier grievance. 

D. As used in this section, "representative payee" means a person appointed by the federal 
social security administration to receive and manage the supplemental security income or social 
security disability income for individuals who cannot fully manage their own income. 


History: Laws 2019, ch. 228, § 14. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Effective dates. — Laws 2019, ch. 228, § 16 made 
Laws 2019, ch. 228, § 14 effective July 1, 2019. 


45-5-111. Court visitor pilot program. 


A. The supreme court shall designate three judicial districts to participate in a court visitor pi- 
lot program, The administrative office of the courts shall randomly select cases from each judicial 
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district designated to participate in the pilot program, and in each selected case, the court shall ap- 
point a volunteer court visitor post-adjudication, who shall be provided by the office of guardianship. 

.B. The visitor shall review any reports filed by the guardian, visit the protected person where 
the person resides, fulfill all responsibilities outlined ‘in the volunteer court visitor agreement ex- 
ecuted with the office of guardianship and submit a written report to the court. The poles to the 
court shall include: 

(1) any changes to the information provided in the guardian's last report; 

(2) -any changes in the protected person's needs since the filing of the guardian's last re- 
port; oY 
(8) whether any grievances, as defined in Section 45-5-110 NMSA 1978, have been made, 
and resolutions of the grievances, ifany; . 

(4) whether the guardian adequately meets the protected person's needs, including the 
protected person's living arrangements, medical and health care needs, and, if not, the reasons 
why the needs are not adequately met; 

(5) a recommendation regarding the appropriateness of the guardianship, includie 
whether the guardianship should be limited, increased or terminated; and 

(6) any other information the court deems appropriate. 

C. The court visitor pilot program shall be implemented no later than July 1, 2022. 


History: Laws 2021, ch. 128, § 13, Effective dates, — Laws 2021, ch. 128, § 14 made 
My oe Laws 2021, ch. 128, § 13 effective July 1, 2021. : 
PART 2 


GUARDIAN OF MINORS 


45-5-201. Appointment and status of guardian of minor; general. 


A person becomes a guardian of a minor by parental appointment or upon appointment by the 
court. The guardianship status continues until terminated, without regard. to the location from 
time to time of the guardian or minor protected person. 


History: 1953 Comp., § 32A-5-201, enacted by. Laws rigid they ANNOTATIONS 
1975, ch, 25 5-201; 5, ch. 210, § 50; 200 F A : 
§ 28. se UP Pothole Natl dhe . phe Am. Jur. 2d, A.L.R. and C.J.S, references. — Minor- 
The 2009 amendment, effective June 19, 2009, de: ity of parent as affecting right to guardianship or custody 
leted "ward" and added "protected person", of person or estate of child, 19 A.L.R, 1043. 
The 1995 amendment, effective July 1, 1995, added } Guardian de facto or de son tort of minor, 25 A.L.R.2d 
"Appointment and" in the section heading; substituted 152. 
"parental appointment" for "acceptance of a testamentary 39 C.J.S. Guardian and Ward §§ 15, 35. 


appointment" in the first sentence; and substituted "or" 
for "and" preceding "minor" in the second sentence. 


45-5-202. Parental appointment of guardian of minor. 


A. The parent of an unmarried minor may appoint a guardian for the minor by will, or other 
writing signed by the parent and attested by atleast two,witnesses. 

B, Subject to the right of the minor under Section 45-5-203 NMSA 1978, if both ikents are 
dead or incapacitated or the surviving parent has no parental rights or has been adjudged to be 
incapacitated, a parental appointment becomes effective when the guardian's acceptance is filed 
in the court in which a nominating instrument is probated, or, in the case of a non-testamentary 
nominating instrument, in the court at the place where the minor resides or is present. If both 
parents are dead, an effective appointment by the parent who died later has priority. 

_C, Aparental appointment effected by filing the guardian's acceptance under a will probated 
in the state of the testator's domicile is effective in this state. 

D. Upon acceptance of appointment, the guardian shall give written notice of acceptance to the 
minor and to the person having the minor's care or the minor's nearest adult relative. If the minor 
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is fourteen years of age or older, the notice shall state that the appointment may be terminated by 
filing a written objection in the court, as provided in Section 45-5-203 NMSA 1978. . 


History: 1958 Comp., § 82A-5-202, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 5-202; repealed and reenacted b 
Laws 1995, okt! 210, § 51. P - y Am. Jur, 2d, A.L.R. and C.J.S. references. — Power 
Repeals and reenactments. — Laws 1995, ch. 210, of parent to appoint testamentary guardian for adult im- 
§ 51 repealed 45-5-202 NMSA 1978, as enacted by Laws becile child, 24 A.L.R, 1458. } 
1975, ch. 257, § 5-202, relating to testamentary appoint- Domicile of infant on death of both parents; doctrine of 
ment of guardian of minor, and enacted a new section, ef- natural guardianship, 32 A.L.R.2d 863. 


fective July 1, 1998. 389 C.J.S. Guardian and Ward § 15. 


Compiler's notes. — This section is similar to former 
32-1-5, 1953 Comp. 


45-5-203. Objection by minor of fourteen or older to parental 
appointment. 


A minor of fourteen or more years who is the subject of a parental appointment of a guardian 
may prevent the appointment or may cause it to terminate by filing in the court in which the will 
is probated or, in the case of a non-testamentary instrument, in the court where the minor resides 
or is present, a written objection to the appointment before it is accepted or after its acceptance. 
An objection may be withdrawn. An objection does not prevent appointment by the court in a 
proper proceeding of the parental nominee or any other suitable person. 


History: 1953 Comp., § 32A-5-208, enacted by Laws and rewrote the section to such an extent that a detailed 
1975, ch. 257, § 5-203; 1976 (S.S.), ch. 37, § 14; 1995, ch. comparison would be impracticable. 
210, § 52. 
Compiler’ s notes. — This section includes within its ANNOTATIONS 
scope some of the functions of former 32-1-41, 1953 Comp. Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
Cross references. — For age of majority, see 12-24-3 of infant to select his own guardian, 85 A.L.R.2d 921. 
and 28-6-1 NMSA 1978. 89 C.J.S. Guardian and Ward § 16. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "parental" for "testamentary" in the section heading 


45-5-204. Court appointment of guardian of minor; conditions for 
appointment. 


A. The court may appoint a guardian for an unmarried minor if all parental rights of custody 
have been terminated or suspended by circumstances or prior court order. 

B. A guardian, appointed as provided in Section 45-5-202 NMSA 1978, whose appointment 
has not been prevented or terminated under Section 45-5-203 NMSA 1978, has priority over any 
guardian who may be appointed by the court, but the court may proceed with another appoint- 
ment upon a finding that the parental nominee has failed to accept the appointment within thirty 
days after notice of the guardianship proceeding. 

C. Ifnecessary, and upon appropriate petition or application, the court may appoint a tempo- 
rary guardian, who shall have the full authority of a general guardian of a minor, but the authority 
of a temporary guardian may not last longer than six months. The appointment of a temporary 
guardian for a minor may occur even though the conditions described 1 in Subsection A of this sec- 
tion have not been established. 


History: 1953 Comp., § 32A-5-204, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 5-204; 1995, ch, 210, § 53. 5 : 
The 1995 amendment, effective July 1, 1995, in Sub- Involuntary termination of custody. — Over objec- 
tion of a parent, guardianship proceedings are not the 


section B, deleted "testamentary" preceding "guardian", . : : paeet 
substituted "Section 45-5-202 NMSA 1978" and "Sec- aa mere ere | ie ay paren arent 
tion 45-5-203 NMSA 1978" for "Section 5-202" and "Sec- an ee ene Te ea conenip © 

tion 5-203", respectively, substituted "parental nominee" Sabrina Mae D., Serco gray mater ge tans fe 
for "testamentary guardian" and made stylistic changes; 849, cert. denied, Sabrina Mae D. v. Notrhcutt, i 
and added Subsection C. ” ' 744, 832 P.2d 1223. 
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Because whereabouts of mother were known and mother 
contested the appointment of grandparents as guardians, the 
district court erred in finding that her right to custody was 
"suspended by circumstances" under Subsection A and erred 
in appointing grandparents as guardians under provision 
of the Uniform Probate Code, Chapter 45 NMSA 1978. In 
re Guardianship of Ashleigh R.,'2002-NMCA-1038, 132 N.M. 
772, 55 P.3d 984, cert. denied, 132 N.M. 732, 55 P.3d 428. 

"Suspended by circumstances" construed. — A par- 
ent's right to custody is not "suspended by circumstances" 
if in fact the parent has lawful custody, is present, and has 
not voluntarily relinquished physical custody of the child. 
In re Guardianship of Lupe C., 1991-NMCA-050, 112 N.M. 
116, 812 P.2d 365, 

Construction with Children's Code. — To read 45- 
5-204 NMSA 1978 of the Uniform Probate Code broadly to 
provide an alternate means of proceeding with respect to ne- 


glected children would dispense with the rights guaranteed 


to parents under the Children's Code, and would allow the 
district court to enter orders of guardianship unlimited in 
time, and not be subject to the requirement of periodic review. 
It also would not require efforts to remedy the causes of ne- 


glect and return the child to the child's home. In re Guardian- ' 


ship of Lupe C., 1991-NMCA-050, 112.N.M. 116, 812 P.2d 365. 

Presumption that child should be in. custody of 
natural parents. — The "parental right" doctrine creates 
a presumption that the welfare and best interests of the 
minor child will best be served in the custody ’of the natu- 
ral parent and casts the burden of proving the contrary 
on the nonparent. Greene v. French, 1982-NMCA-027, 97 
N.M. 493, 641 P.2d 524. 

Best interest of the children is always a fundamental 
consideration in the, determination of custody, no matter 


UNIFORM PROBATE CODE 


45-5-206 


what the context. Greene v. French, 1982-NMCA-027, 97 
N.M, 493, 641 P.2d 524, 

Present parental rights must be based on current 
evidence. — The evidence must show the parent's ability 
or inability..at the present time to take responsibility for 
her children. Evidence pertaining to past behavior is ir- 
relevant to a finding of present fitness. Greene v. French, 
1982-NMCA-027,.97 N.M, 493,641 P.2d 524. 

Agreements subject to judicial modification, — 
Agreements between parents and third parties regarding 
the guardianship, care, custody, maintenance or education 
of children are subject to judicial modification. In re Adop- 
tion of Doe, 1982-NMCA-094, 98 N.M, 340, 648 P.2d 798, 
cert. denied, Cook v. Brownfield, 98 N.M. 386, 648 P.2d 794. 

Jurisdiction found. — Mother's voluntary placement 
of her child with grandparents in this state and allowing 
the child to remain in New Mexico for almost ten months 


- “prior to seeking her return, provided a proper basis for 


the court's determination that the child had a significant 
connection with this state so as to enable the court to ex- 
ercise jurisdiction over the child. In re Guardianship of 
Sabrina Mae D., 1992-NMCA-050, 114 N.M. 133, 835 P.2d 
849, cert. denied, Sabrina Mae D. v. Northeutt, 118 N. M. 

744, 832 P.2d 1223, ; 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Consid- 
eration and weight of religious affiliations in appointment 
or removal of guardian for minor child, 22 A.L.R.2d 696. 

Function, power and discretion of court where» there 
is testamentary appointment of guardian of minor, 67 
A.L.R.2d 803. 

Right of putative father to custody of illegitimate child, 
45 A.L.R.3d 216. 

39 C.J.S. Guardian and Ward 8§ 9, 10, 15. 


45-5-205. Court appointment of guardian of minor; venue. 


The venue for guardianship proceedings for a minor is in the judicial district where the minor 


resides or is present. 


History: 1953 Comp., § 82A-5-205, enacted by Laws 
1975, ch, 257, § 5-205. 


45-5-205.1. Recompiled. 


Recompilations. — Former 45-5-205.1 NMSA 1978, re- 
lating to foreign guardians, was recompiled as 45-5-301.2 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 
C.J.S. Guardian and Ward § 20. 


. NMSA 1978 in 1994, Laws 2011, ch. 124, § 97 repealed 45- 


5-801.2 NMSA 1978, effective January 1, 2012. 


45-5-206. Court appointment, of guardian of minor; qualifications; | 
priority of minor's nominee. 


The court may appoint as guardian any, person whose appointment would be in the best eerie: 
of the minor. The court shall appoint a person nominated by the minor, if the minor is fourteen years 
of age or older, unless the court finds the appointment contrary to the best interests of the minor. 


History: 1953 Comp., § 82A-5 5-206, enacted by Laws 
1975, ch. 257, § 5-206. ; 

Compiler’ s notes, — This section is similar to former 
32-1-41; 1953 Comp. 


ANN OTATI ONS 


Appointment of guardian selected by minor, — 
The court has a duty to appoint the person selected by 
the minor if he is competent and suitable, but it may 
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disapprove of the selection if, in its judgment, the person 
so selected is not a, proper choice. In re Guardianship of 
Howard, 1960-NMSC-023, 66 N.M, 445, 349 P.2d 547, 
Trial court has wide latitude in custody matters 
in the exercise of its discretion, In re Guardianship. of 
Howard, 1960-NMSC-0238, 66.N.M. 445, 349: P.2d 547. 
_An order awarding custody is subject to modi- 
fication upon a sufficient showing that circumstances 
and conditions affecting the welfare of the minor have 
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changed. In re Guardianship of Howard, 1960-NMSC-028, 
66 N.M. 445, 349 P.2d 547. 
Welfare ‘of the minor is paramount consider- 


ation in custody cases. In re Guardianship of Howard, © 


1960-NMSC-023, 66 N.M. 445, 349 P.2d 547. 

Preference of minor in relation to incapacitated 
adults. — The provisions in the New Mexico Uniform 
Probate Code for appointment of a guardian for an inca- 
pacitated person provide some opportunity for choice or 
preference by the incapacitated person under 45-5-311 
NMSA 1978. The same is true of the provisions for ap- 
pointment of a conservator under 45-5-410 NMSA 1978. 
However, the provisions for choice or preference in those 
cases are not as liberal as the provision for appointment 
of a minor's guardian under this section. In re Pulver, 
1994-NMCA-024, 117 N.M. 329, 871 P.2d 985.’ 

Am, Jur, 2d, A.L.R. and C.J.S, references. — Minor- 
ity of parent as affecting right to guardianship of sew 19 
A.L.R. 1043. 


PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 
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Bastardizing child as affécting right to appointment as 
guardian, 37 A:L.R. 531. 

Contract in consideration of renunciation of one's sta- 
tus, or right to appointment, as guardian, executor, ad- 
ministrator, trustee or other fiduciary, as contrary to pub- 
lic policy, 121 A.L.R. 677. 

Validity of condition in will in restraint of marriage as 
applied to appointment of guardian, 122 A.L.R. 26: 

Religious affiliations, consideration and weight in ap- 
pointment or removal of guardian for minor child, 22 
A.L.R.2d 696. , 

Right of infant to select'‘own guardian, 85 A.L.R.2d 921. 

Right of putative father to custody of illegitimate child, 
45 A.L.R.3d 216, 

Who. is minor's next of kin for guardianship purposes, 
63 A.L.R.3d 813, 

39 C.J.S. Guardian and Ward 8§§ 16.to 18. 


45-5-207. Court appointment of guardian of minor; notice; procedure. 


A. Notice of the time and place of hearing of a petition for the appointment of a guardian of a 
minor is to be given by the petitioner in the manner prescribed by Section 1- eon eas 1-401 NMSA 


1978] to: 


(1) the minor, if he is fourteen or more years of age; ; 
(2) the person who has had the principal care and igustony of the minor dueitig the sixty 


days preceding the date of the petition; and 
; (3) any living parent of the minor. 


B. Upon hearing, if the court finds that a qualified person seeks appointment, venue is proper, 
the required notices have been given, the requirements of Section 5-204 [45-5-204 NMSA 1978] 
have been met and the best interests of the minor will be served by the requested appointment, it 
shall make the appointment. In other cases the court may dismiss the proceedings, or make any 
other disposition of the matter that will serve the best interests of the minor. 

C. If necessary, the court may appoint a temporary guardian, with the status of a’ permanent 
guardian of a minor, but the shh ba of a’ temporary guardian shall not last longer than six 
months. 

D. If, at any time in the proceeding, the cect finds the minor is or may be inadequately repre- 


sented, it may appoint an attorney to represent the minor, giving consideration to the preference 
of the minor if the minor is fourteen years of age or ne 


History: 1953 Comp., s 32A-5-207, phactad by Laws 
1975, ch. 257, § 5-207. 


ANNOTATIONS 


Participation in visitation action does not waive 
rights in guardianship action. — Mother did not waive 
her right to notice of a permanent guardianship proceeding, 
despite her subsequent entry of appearance and participa- 
tion in stipulations regarding visitation. Marlaine FG. v. 
Fastle, 1998-NMCA-003, 124 N.M. 468, 952 P.2d 463. 

Notice to living parent. — Grandparents failed to 

‘give requisite notice of their petition for guardianship of 
their grandchild to the grandchild's living parent; it was 
undisputed that the document given to grandparents 
authorizing them to sign papers for medical reasons in- 
cluded the parent's address and telephone number, and 


that grandparents made no attempt to notify the grand- 
child's parent in any way, including publication. In re 
Guardianship. of Sabrina Mae D., 1992-NMCA-050, 114 


~ NM. 188, 885 P.2d’849, cert. denied, Sabrina Mae D. v. 


Northcutt, 113 N.M. 744, 832 P.2d 1223. 

Am. Jur, 2d, A.L.R. and C,J.S. references, — Validity 
of appointment of guardian or curator for infant, without 
service of process upon, or notice to, latter, 1 A.L.R. 919. 

Construction and application of statute prescribing that 
notice of petition or hearing for appointment of guard- 
ian be of such nature or be given to such persons as court 
deems reasonable or proper, 109 A.L.R. 338. 

Necessity and sufficiency of notice to infant or other in- 
competent. of application for appointment of successor to 
guardian or committee, 138 A.L.R. 1364. 

39 C.J.8. Guardian and Ward §§ 20, 23, 27, 28. 


45-5-208. Consent to service by acceptance of appointment; notice. 


By accepting a parental or court appointment as euardian, a guardian submits personally to the 
jurisdiction of the court in any proceeding relating to the guardianship that may be instituted by 
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any interested person. Notice of a proceeding shall be delivered to the guardian or mailed to the 
guardian at the address listed in the court records and to the address then known to the petitioner. 


Letters of guardianship shall indicate whether the guardian was appaated, by parenen appoint- 


ment or by court order. 


History: 1953 Comp., § 32A-5-208, enacted by Laws 
1975, ch. 257, § 5-208; 2011, ch, 124, § 55. 

The 2011 amendment, effective January 1, 2012, 
eliminated the testamentary appointment of guardians 
and provided for parental appointment of guardians. 


ANNOTATIONS 


Human services department as guardian. — 
Where the portions of a wrongful death payment due mi- 
nors who were in custody of the human services depart- 
ment (HSD), were delivered to a representative of HSD 


interest-bearing accounts until the minors reach the age 
of majority, HSD received notice sufficient to subject it to 
the jurisdiction of the court, and HSD's failure to contest 
either the court's jurisdiction or the terms of the trust, es- 
topped HSD from now asserting the trial court's lack of ju- 
risdiction to enforce its 1977 order. In re Estate of Guerra, 
1981-NMCA-063, 96 N.M. 608, 633 P.2d 716. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 
struction and effect of provision for service of process 
against minor on a parent, guardian or other designated 
person, 92 A.L.R.2d 1336, 

39 C.J.S. Guardian and Ward § 30. 


who transmitted the order and the funds to Santa Fe, with 
a cover letter pointing out the need to deposit the funds in 


45-5-209. Powers and duties of guardian of minor. 


A. A guardian of a minor protected person has the powers and responsibilities of a parent re- 
garding the protected person's support, care and education, but a guardian is not personally liable 
for the protected person's expenses and is not liable to third persons by reason of the relationship 
for acts of the protected person. 

B. In particular and without qualifying the foregoing, a guardian shall: 

(1) become or remain personally acquainted with the protected person and maintain suf- 
ficient contact with the protected person to know of the protected person's capacities, limitations, 
needs, opportunities and physical and mental health; 

(2) take reasonable care of the protected person's personal effects and commence rote 
tive proceedings if necessary to protect other property of the protected person; 

(8) apply any available money of the protected person to the protected person's current 
needs for support, care and education; 

(4) conserve any excess money of the protected person for the protected person's future 
needs, but if a conservator has been appointed for the estate of the protected person, the guardian, 
at least quarterly, shall pay to the conservator money of the protected person to be conserved for 
the protected person's future needs; and 

(5) report the condition of the protected person and of the protected person's estate that 
has been subject to the guardian's possession or control, as ordered by the court on petition of any 
person interested in the protected person's welfare or as required by court rule. 

C. A guardian may: . 

(1) receive money payable for the support of the protected person to the protected person's 
parent, guardian or custodian under the terms of any statutory benefit or insurance system or 
any private contract, devise, trust, conservatorship or custodianship and money or property of the 
protected person paid or delivered pursuant to the provisions of Section 45-5-103 NMSA 1978 or 
any other statute; 

(2) if consistent with the terms of any order by a court of competent jurisdiction relating 
to detention or commitment of the protected person, take custody of the person of the protected 
person and establish the protected person's place of abode within or without New Mexico; 

(3) if no conservator for the estate of the protected person has been appointed, institute 
proceedings, including administrative proceedings, or take other appropriate action to compel the 
performance by any person of a duty to support the protected person or to pay sums for the welfare 
of the protected person; 

(4) consent to medical or other professional care, treatment or advice for the protected per- 
son without liability by reason of the consent for injury to the protected person resulting from the 
negligence or acts of third persons unless a parent would have been liable in the ee 

(5) consent to the marriage or adoption of the protected person; and 
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(6) if reasonable under all of the circumstances, delegate to the protected person certain 
responsibilities for decisions affecting the protected person's well-being. 

D. A guardian is entitled to reasonable compensation for services as guardian and to reim- 
bursement for room, board and clothing personally provided to the protected person, but only as 
approved by order of the court. If a conservator, other than ‘the guardian or one who is affiliated 

-with the guardian, has been appointed for the estate of the protected person, reasonable compen- 
sation and reimbursement to the guardian may be approved and paid by the conservator without 
‘order of the court controlling the guardian. 

EK. In the interest of developing self-reliance on the part of a protected person or for other good 
cause, the court, at the time of appointment or later, on its own motion or on appropriate petition 
or motion of the minor or other interested person, may limit the powers of a guardian otherwise 
conferred by this section and thereby create a limited guardianship. Any limitation on the statutory 
power of a guardian of a minor must be endorsed on the guardian's letters or, in the case of a guard- 
ian by parental appointment, must be reflected in letters that are issued at the time any limitation is 
imposed. Following the same procedure, a limitation may be removed and appropriate letters issued. 


History: 1953 Comp., § 32A-5-209, enacted by Laws Exchange as within power of sale, 63 A.L.R. 1003. 
1975, ch. 257, § 5-209; repealed and reenacted by Character of claims or obligations contemplated by stat- 
Laws 1995, ch. 210, § 54; 2009, ch. 159, § 29. ute expressly giving guardian authority as to borrowing 

Repeals and reenactments, — Laws 1995, ch. 210, money, 85 A.L.R. 215. 

§ 54 repealed 45-5-209 NMSA 1978, as enacted by Laws Power of guardian as to mortgaging infant's real prop- 
1975, ch. 257, § 5-209, and enacted a new section, effective erty, 95 A.L.R. 839. 
July 1, 1995. Power and duty of court as to protection of investment 

Compiler's notes. — This section includes within its in stocks by submitting to voluntary assessment, 104 
scope some of the functions of former 32-1-17, 1953 Comp. ALL.R. 979. : 

The 2009 amendment, effective June 19; 2009, de- Guardian's purchase from corporation of which he is of- 
leted "ward" and added "protected person". ficer or stockholder as voidable or as ground for surcharg- 

ing his account, 105 A.L.R, 449. 
ANNOTATIONS Ownership of stock in corporation in which’ guardian 


holds stock in fiduciary capacity by guardian in his own 


i i d' t, e 
Continuing obligation to protect ward's assets right, 106 ALR, 220, 161 A.L.R. 1039. 


— A guardian had a continuing obligation to accept and ; 

protect assets belonging to ward according to any terms onic Mea AnctiaeeaO HOHE Teiaaels wiitldp OR 

attached to those assets, until the guardianship had been : ? 

terminated. In re Estate of Guerra, 1981-NMCA-063, 96 makeelection, 112:A.L.R. 1063, 127. A.L.R. 454, 186 A.L.R. 

N.M. 608, 633 P.2d 716 (decided under former law). 1045. abte: : 
Regardless of assets' source. — The guardianship stat- Liability in absence of mandatory statute, of guardian 

utes establish a guardian's duty to receive and account for for loss of funds as affected by failure to obtain court order 


funds deliverable or delivered for the ward's benefit, regard- authorizing investment, 116 A.L.R. 437. 

less of the manner in which those funds come into the guard- Transaction with affiliated corporation by corporate 
ian's possession. In re Estate of Guerra, 1981-NMCA-068, 96 guardian as violation of rule against self-dealing, 151 
N.M. 608, 633 P.2d 716 (decided under former law). A.L.R, 905. 


Power of guardian as to compromise of liquidated con- 
tract claim or money judgment, 155'A.L.R. 196. 

Guardian's contract employing attorney as binding 
upon ward or his estate, 171 A.L.R. 468. 

Validity and enforceability of agreement to drop or com- 
promise will contest or withdraw objections to probate, or 
of agreement to induce others to do so, 42 A.L.R.2d 1319. 

Power of court to confirm sale of ward's property over 


Accounting by guardian. — The matter of honesty in 
rendition of account, of good faith in the discharge of the 
duty as it applies both to an administrator and a guardian, 
and the question whether the expenditures were entitled 
to be made and were in fact made are paramount in the 
consideration and allowance of credits. The guardian is en- 
titled to be credited with all reasonable expenses incurred 
in the maintenance and education of the ward, Stroope v. 


Potter, 1944-NMSO-049, 48 N.M. 404, 151 P.2d 748. objection of guardian, 43 A.L.R,2d 1445. 

Law reviews. — For comment, "Statute of Limitations Guardian's liability for interest on ward's funds, 72 
Applied to Minors: The New Mexico Court of Appeals’ Bal- A.L.R.2d 757, d 
ance of Competing State Interests to Favor Children," see Capacity of guardian to sue or be sued outside ae 
35 N.M. L. Rev. 535 (2005). . where appointed, 94 A.L.R.2d 162, 


For note, "Tort Law — Either the Parents or the Child Guardian's power to make lease for infant ward beyond 


May Claim Compensation for the Child's Medical and minority or term of guardianship, 6 A.L.R.3d 570. 
Non-Medical Damages: Lopez v. Southwest Community Judgment in guardian's final accounting proceedings as 


Health Services," see 23 N.M.L. Rev. 373 (1993). res judicata in ward's subsequent action against guard- 

Am. Jur, 2d, A.L.R. and C.J.S. refererices. — Consti- ian, 34 A.L.R.4th 1121. h ic ; 
tutionality of statute authorizing guardian to sell or lease Guardian's authority, without seeking court approval, 
land of ward, 4 A.L.R. 1552. to exercise ward's right to revoke trust, 53 A.L.R.4th 1297, 


Right of guardian to expend principal of ward's eatate Validity of inter vivos gift by ward to guardian or con- 


for support and maintenance, 5 A.L.R. 632. servator, 70 A.L.R.4th 499. i a... , 
Right of guardian to invest trust funds in corporate Propriety of surgically invading incompetent or minor 
stock, 12 A.L.R. 574, 122 A.L.R. 657, 78 A.L.R.2d 7. for benefit of third party, 4 A.L.R.5th 1000. 
Court's power to authorize guardian to borrow ward's 39 C.J.S. Guardian and Ward §§ 55 to 109. 
money, 30 A.L.R. 461. 
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45-5-210. Termination of appointment of guardian; general. 


A guardian's authority ‘and responsibility terminate upon the death, resignation or removal 
of the. guardian or upon the minor's death, adoption, emancipation, marriage or attainment of 
majority, but termination does not affect the guardian's liability for prior acts nor the’ guardian's 
obligation to account for money and property of the protected person. Resignation of a guardian 
does not terminate the guardianship until it has been approved by the court. A testamentary ap- 
pointment under an informally probated will terminates if the will is later denied probate in a 
formal proceeding. 


History: 1953 Comp., § 832A-5-210, enacted by Laws The 2009 amendment, effective June 19, 2009, de- 
1975, ch. 257, § 5-210; 2009, ch. 159, § 80; 2011, ch. 124, | leted "his ward" and added "the protected person". 
§ 56. : 
Compiler's notes. — This section includes within its ANNOTATIONS 
scope the functions of former 32-1-42, 1953 Comp. Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 
Cross references. — For age of majority, see 12-2A-3 _ QJ.S; Guardian and Ward §§ 36 to 40, 48, 


and 28-6-1 NMSA 1978. 

The 2011 amendment, effective January 1, 2012, pro- 
vides that a guardian's authority and responsibility ter- 
minate upon the emancipation of a minor. 


45-5-211. Proceedings subsequent to appointment; venue. | 


A. The court where the protected person resides has concurrent jurisdiction with the court that 
appointed the guardian or in which acceptance of a testamentary appointment was filed over res- 
ignation, removal, accounting and other proceedings relating to the guardianship. 

B. ‘If the court located where the protected person resides is not the court in which acceptance 
of appointment is filed, the court in which proceedings subsequent to appointment are commenced 
shall in all appropriate cases notify the other court, in.New Mexico or another state, and, after 
consultation with that court, determine whether to retain jurisdiction or transfer the proceedings 
to the other court, whichever is in the best interests of the protected person. A copy of any order 
accepting a resignation or removing a guardian shall be sent to the court in which acceptance of 
appointment is filed. 


History: 1953 Comp., § 32A-5-211, enacted by Laws concurrent jurisdiction with the Texas court, where 


1975, ch. 257, § 5-211; 2009, ch. 159, § 31... : the child resided, to grant temporary custody to the fa- 
The 2009 amendment, effective. June 19, 2009, de- ther pursuant to 45-2-211 NMSA 1978. In re Hooker, 
leted "ward" and added "protected person", 1980-NMSC-109, 94 N.M. 798, 617 P.2d 1313, 
Am, Jur, 2d, A.L.R. and CJS. references. — 39 
ANNOTATIONS ©.J.8. Guardian and Ward § 176. 


Jurisdiction to grant temporary custody. —'The 
New Mexico court which appointed the guardian had 


45-5-212. Resignation, eae cree and other post- appointment 
proceedings. 


A. Any person interested in the welfare of a protected person, or the Sropectsd person if four- 
teen or more years of age, may:petition for removal of a guardian on the ground that removal 
would be in the best interest of the protected person, A guardian may petition for permission to 
resign. A petition for removal or for permission to resign may, but need not, include a request for 
appointment of a successor guardian. 

B. Notice of hearing on a petition for an order after the appointment of a guardian must be 
given to the protected person, the guardian and any other person as ordered by the court. 

C.. After notice pursuant to Section 45-1-401 NMSA 1978 and hearing on a petition for removal 
or for permission to resign, the court’ may terminate the guardianship and make any further order 
that may be PAPA ee i | 
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D. If at any time in the proceeding the court finds that the interest of the protected person is 
or may be inadequately represented, it may appoint an attorney to represent the minor, giving 
consideration to the preference of the minor if the minor is fourteen or more years of age. 


History: 1953 Comp., § 32A-5-212, enacted by Laws 
1975, ch. 257, § 5-212; 1995, ch, 210, § 55; 2009, ch. 159, 
“§ 32. 

The 2009 amendment, effective June 19, 2009, de- 
leted "ward" and added "protected person". 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "removal and other postappointment proceedings" 
for "or removal proceedings" in the section heading; added 
Subsection B; redesignated former Subsections B and C 
as Subsections C and D; substituted "Section 45-1-401 
NMSA 1978" for "Section 1-401" in Subsection C; and 
made a minor stylistic change in Subsection D. 


ANNOTATIONS 


Substitution of guardian. — In a proceeding to sub- 
stitute the paternal uncle for the maternal grandmother 
as the guardian of'a minor child, the district court did 
not commit reversible error in stating that it had made 


evidence, witnesses and arguments of counsel, even 
though the record failed to disclose testimony upon which 
the order was based; the court would presume the cor- 
rectness and regularity of the trial court's decision. In re 
Caffo, 1961-NMSC-161, 69 N.M. 320, 366 P.2d 848. 

Loan to guardian's family. — Removal of guardian 
who loaned the money of the guardian's ward to the ward's 
son was appropriate; the conflict of interest was apparent 
where guardian had failed to comply with the order re- 
quiring the guardian to file a new guardian's bond, leav- 
ing the only security for the ward as the mortgages on 
the guardian's land, but debt secured by the mortgages 
was past due and no interest had been’ collected, and the 
land pledged to secure the note had been allowed to be- 
come incumbered with tax liens, and no foreclosure pro- 
ceedings had been commenced. In re Hay's Guardianship, 
1932-NMSC-075, 37 N.M. 55, 17 P.2d.943, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 


an independent investigation, had caused the state wel- C.J.S. Guardian and Ward §§ 48 to 52. 


fare department to make an investigation, and had heard 


PART 3 
GUARDIANS OF INCAPACITATED PERSONS 


45-5-301. Appointment of guardian for incapacitated person; notice. 


A. The parent of an unmarried incapacitated person may appoint by will, or other writing 
signed by the parent and attested by at least two witnesses, a guardian of the incapacitated per- 
son. If both parents are dead or incapacitated or the surviving parent has no parental rights or 
has been adjudged incapacitated, appointment becomes effective when, after having given seven 
days' prior written notice of intention to do so to the incapacitated person and to the person having 
care of the incapacitated person or to the nearest adult relative, the guardian files acceptance of 
appointment in the court in which the will is probated, or in the case of a non-testamentary instru- 
ment, in the court at the place where the incapacitated person resides or is present. The notice 
shall state that the appointment may be terminated by filing a written objection in the court, as 
provided in Subsection D of this section. If both parents are dead, an effective appointment by the 
parent who died later has priority. 

B. The spouse of a married incapacitated person may appoint by will, or ete? writing signed 
by the spouse and attested by at least two witnesses, a guardian of the incapacitated person. The 
appointment becomes effective when, after having given seven days' prior written notice of inten- 
tion to do so to the incapacitated person and to the person having his care or to his nearest adult 
relative, the guardian files acceptance of appointment in the court in which the will is probated 
or, in the case of a non-testamentary nominating instrument, in the court at the place where the 
incapacitated person resides or is present. The notice shall state that the appointment may be ter- 
minated by filing a written objection in the court, as provided in Subsection D of this section. An 
effective appointment by a spouse has priority over an appointment by a parent. 

C. An appointment effected by filing the guardian's acceptance under a will sillsgerg in the 
state of testator's domicile is effective in New Mexico. 

D. On the filing in the court in which the will was probated or, in the case of a non-testamentary 
nominating instrument, in the court at the place where the incapacitated person resides or is 
present, of written objection to the appointment by the incapacitated person for whom a parental 
or spousal appointment of guardian has been made, the appointment is terminated. An objec- 
tion does not prevent appointment by the court in a proper proceeding of the parental or spousal 
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nominee or any other suitable person upon an adjudication of iMospevityt in biependines under Sec- 
tions 45-5-301.1 through 45-5-315 NMSA 1978. ) 


History: 1953 Comp., § 32A-5-301, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 5-301; 1995, ch. 210, § 56. 


Compiler’ s notes. — This section includes within its ‘ “4 
scope some of the functions of former 30-2-7, 32-1-6 and the Mentally Retarded," see 8'N.M.L. Rev. 231 (1978). 


32-1-7, 1953 Comp. Am. Jur, 2d, A.L.R. and C.J.S. references. — 14 
The 1995 amendment, effective July 1, 1995, deleted C.J.S. Chemical Dependents § 4; 49 C.J.S. Insane Persons 

"Testamentary" at the beginning in the section heading §§ 42, 43. 

and rewrote the section to such an extent that a detailed 

comparison would be impracticable. _ 


Law reviews. — For note, "Limited Guardianship for 


45-5-301.1. When guardianship is to be used. 


Guardianship for an incapacitated person shall be used only a as is necessary to promote and to 
protect the well being of the person, shall be designed to encourage the development of maximum 
self reliance and independence of the person and shall be ordered only to the extent necessitated by 
the person's actual functional mental and physical limitations. An incapacitated person for whom 
a guardian has been appointed retains all legal and civil rights except those which have: been: ex- 
pressly limited by court order or have been specifically granted to the guardian by the court. 


History: 1978 Comp., § 45-5-301.1, enacted by Laws 
1989, ch. 252, § 4. i 


45-5-301.2. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 45-5- For provisions of former section, : see the 2010 NMSA 1978 
301.2 NMSA 1978, as enacted by Laws 19938, ch. 801, § 24, on NMOneSource.com. 
relating to foreign guardians, effective January 1, 2012. 


45-5-302. Venue. 


Venue for guardianship proceedings for an alleged incapacitated person is in the judicial district 
where the alleged incapacitated person resides or is present. If the alleged incapacitated person is 
admitted to an institution pursuant to order of a court of competent jurisdiction, venue is also i in 
the judicial district in which that court sits. 


History: 1953 Comp., § 32A-5-302, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 5-302; 1993; ch. 301, § 2. 
The 1993 amendment, ee July 1, 1993, in- Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
serted "alleged" in three places and made a minor stylistic ees Chemical dependents § 4; 49 CIS. Insane, Persons 
change. , 


45-5-303. »Prdcedare for court appointment of a guaidian of an 
incapacitated person. 


A. An sgtagenasa person may petition for appointment of a guardian for an alleged i incapaci- 
tated person. 

B. A petition under Subsection A of this section shall, state the petitioner's name, principal 
residence, current street address, if different; relationship. to the alleged incapacitated person, in- 
terest in the appointment, the name and address of any attorney representing the petitioner and, 
to the extent known, the following: 

(1) the alleged incapacitated person's name, age, principal residence, current street ad- 
dress, if different, and, if different, address of the dwelling in which it is proposed that the alleged 
incapacitated person will reside if the petition is granted; . 

(2). the name and address of the alleged incapacitated person' 8: 
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(a) spouse, or, if the alleged incapacitated person has none, an adult with whom the 
alleged incapacitated person is in.a long-term relationship of indefinite duration in which the indi- 
vidual has demonstrated an actual.commitment to the alleged incapacitated person similar to the 
commitment of a spouse and in which the individual and the alleged incapacitated items consider 
themselves to be responsible for each other's well-being; 

(b) -adult children or, if none, each parent and adult sibling of the alleged incapaci- 
tated person or, if none, at least one adult nearest in kinship to the alleged incapacitated person 
who can be found with reasonable diligence; and» 

(c) adult stepchildren whom the alleged incapacitated: person actively davesh tall dur- 
ing the stepchildren's minor years and with whom the alleged incapacitated person had an ongo- 
ing relationship in the two-year period immediately preceding the filing of the petition; 

(3) thename and current address of each of the following, if. applicable: 

(a) a person responsible for care of the alleged incapacitated person; 

(b) any attorney currently representing the alleged incapacitated person; 

(c) any representative payee camara by the federal social security administration 
for the alleged incapacitated person; 

(d) a guardian or conservator acting for the alleged vsicliaesiiia tie person in New Mex- 
ico or in another jurisdiction; 

(e) a trustee.or custodian of.a trust or custodianship of which the: alleged faen ie 
tated person is a beneficiary; 

(f) any fiduciary for the cee incapacitated person paar -“ the foileval depart- 
ment of veterans affairs; 

(g) an agent designated under a power of attorney for nest care in which the al- 
leged incapacitated person is identified as the principal; 

(h) an agent designated under a power of attorney for finances in which the alleged 
incapacitated person is identified as the principal; 

(i) a person nominated as guardian by the alleged shodpaititatad person; 

(j) a person nominated as guardian by the alleged Sk abel Peon. S parent or 
spouse in a will or other signed record; 

(k) .a proposed guardian and the reason the proposed guardian whould be selected; 
and 

(1) a person known to have wos oH assisted the siioued seicipactinateth person: with 
decision making during the six months immediately preceding the filing of the petition;, 

(4) the reason a guardianship is necessary, including a brief description of: 

(a) the nature and extent of the alleged incapacitated person's alleged need; 

(b) any least restrictive alternative for meeting the Sig Sipe eats person's al- 
leged need that has been considered or implemented; 

(c). if no least restrictive alternative has been comabdlated: or implemented, the reason 
it has not been considered or implemented; and 

(d) the reason.a least restrictive alternative fiend of guardianship is inansationt to 
meet the alleged incapacitated person's alleged need; 

(5) whether the petitioner seeks a limited cular tien or full ierianliadwhitt: 

(6). if the petitioner seeks a full guardianship, the reason a limited auatiiguabin or protec- 
tive arrangement instead of guardianship is not appropriate; - 

(7) ifa limited guardianship is requested; the powers to be acanted to the lardi att 

(8) the name and current address, if known, of any person with whom:the equip seeks 
to limit the alleged incapacitated person's contact; 

(9) if the alleged incapacitated person has property other than dertional effects, a pedi aral 
statement of the alleged incapacitated person's property, with an estimate-of its value, including 
any insurance or pension, and the source and amount of other anticipated income or receipts; and 

(10) whether the alleged incapacitated, person needs an interpreter, translator or other 
form of support to communicate effectively with the court or understand court proceedings, 

C,. Notice of a petition under this section for the appointment of a'guardian and the hearing on 
the petition shall be given as provided in Section 45-5-309 NMSA 1978. 31 
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D.. After the filing of a petition, the court shall set a date for hearing on the issues raised by the 
petition. Unless an alleged incapacitated person already has an attorney of the alleged incapaci- 
tated person's own choice, the court shall appoint an attorney to represent’the alleged incapaci- 
tated person. The court-appointed attorney in the proceeding shall i the duties of a spniiae 
ad litem, as set forth in Section 45-5-303.1 NMSA 1978. 

E. The person alleged to be incapacitated shall be examined by a qualified health care profes 
sional appointed by the court who shall submit a report in writing to the court. The report shall: 

(1) describe the nature and degree of the alleged incapacitated person's incapacity, if any, 
and the level of the alleged incapacitated paERoRs s intellectual, developmental and social function- 
ing; and | 
(2) contain iis GrvaptiGihis with supporting data, regarding the alleged incapacitated per- 
son's ability to make health care decisions and manage the activities of daily living. 

F. The court shall appoint a visitor who shall interview the person seeking appointment as guard- 
ian and the person alleged to be incapacitated. The visitor shall also visit the present place of abode 
of the person alleged to be incapacitated and the place where it is proposed the alleged incapacitated 
person will be detained or reside if the requested appointment is made. The visitor shall evaluate 
the needs of the person alleged to be incapacitated and shall submit a written report to the court. 
The report shall include a recommendation regarding the appropriateness of the appointment of the 
proposed guardian. The report to the court shall also include recommendations regarding: 

(1) those aspects of personal care that the alleged incapacitated person can manage with- 
out supervision or assistance; 

(2) those aspects of personal care that the alleged incapacitated person could manage with 
the supervision or assistance of support services and benefits; and 

(3) those aspects of personal care that the alleged incapacitated person is unable to man- 
age without the supervision ofa guardian. 

Unless otherwise ordered by the court, the appointment of the visitor terminates and the visitor 
is discharged from the visitor's duties upon entry of an order appointing a guardian and accep- 
tance of the appointment by the guardian. 

G. A person alleged to be incapacitated shall be present at the hearing on the issues raised by 
the petition and any response to the petition unless the court determines by evidence that it is not 
in the alleged incapacitated person's best interest to be present because of a threat to the health 
or-safety of the alleged incapacitated person or others as determined by the court. At a hearing 
conducted pursuant to this section, the person alleged to be incapacitated may: 

(1) present evidence and subpoena witnesses and documents; 

(2) examine witnesses, including a court-appointed are ei ad litem, qualified health 
care professional and visitor; and 

(3) otherwise participate in the hearing. 

H. The court upon request or its own motion may conduct Hobtihey at the mee of the al- 
leged incapacitated person who is unable to be present in court. 

I. ‘The rules of evidence shall apply and no hearsay evidence that is not otherwise hamiasiblet in 
a court shall be admitted into evidence except as otherwise provided in this article. There is a legal 
presumption of capacity, and the burden of proof shall be on the petitioner to prove the allegations 
set forth in the petition. Such proof shall be established by clear and convincing evidence. 

J. The existence of a proceeding for or the existence of a guardianship for an adult i is a matter 
of public record unless the court seals the record after: 

(1) the alleged incapacitated person or ee subject to guardianship requests that 
the record be sealed; and 

(2) either: : 

(a) the petition: for gecehaiaishipt is dismissed; or 
(b) the guardianship is'terminated. . 

K. An alleged incapacitated person or the protected person subject to a roodéailve for a guard- 
ianship, whether or not a guardian is appointed, an attorney designated by the alleged incapaci- 
tated person or the protected person and a person entitled to notice are entitled to access court re- 
cords of the proceeding and resulting guardianship. A person not otherwise entitled to access court 
records under this subsection for good cause may petition the court for access to court records of 
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the guardianship. The court shall grant access if access is in the best interest of the alleged inca- 
pacitated person or the protected person or furthers the public interest and does not endanger the 
welfare or financial interests of the alleged incapacitated person or the protected person. 

L. A report pursuant to Subsections E and F of this section or a written report filed pursuant 
to Section 45-5-303.1 or 45-5-314 NMSA 1978 is confidential and shall be sealed on filing, but is 
-available to: 

/ (1) the court; 

(2) the alleged Hi eaaGlEMHed ¢ person who is the Lena of the report or evaluation, without 
limitation as to use; 

'(8) the petitioner, visitor, guardian ad litem and an attorney of record for purposes of the 
proceeding; 

(4) unless the court orders otherwise, an agent appointed under a power of attorney for 
health care or power of attorney for finances i in which the alleged pa aie person is the prin- 
cipal; and 

(5) any other person if it is in the public interest, as determined by the court, or for a pur- 
pose the court orders for good cause. 

M:. Notwithstanding the provisions of Subsection J of this section, a disclosure of information 
shall not include diagnostic information, treatment information or other medical or psychological 
information. 

N. The issue of whether a guardian shall be appointed for the alleged incapacitated person 
shall be determined by the court at an open hearing unless, for good cause, the court determines 
otherwise. 

O. Upon request of the Poe nb er or alleged incapacitated person, the court shall schedule a 
he trial. 


History: 1953 Comp., § 5-303, enacted by Laws A. a proceeding for appointment of a guardian or con- 
1975, ch. 257, § 5-303; repealed and reenacted by servator or for a protective arrangement instead of guard- 
Laws 1989, ch. 252, § 5; 1998, ch. 301, § 3; 1998, ch. ianship or conservatorship commenced on or after July 1, 
32, § 3; 2009, ch. 159, § 33; 2018, ch. 10, $ 4; 2019, ch. 2018; and 
228, § 2. B. a guardianship, conservatorship or protective ar- 

Repeals and reenactments. — Laws 1989, ch. 252, rangement instead of guardianship or conservatorship 
§ 5 repealed former 45-5-303 NMSA 1978, as enacted by in existence on June 30,.2018 unless the court finds ap- 
Laws 1975, ch. 257, § 5-303, relating to procedure for court plication of a particular provision of this act would sub- 
appointment of a guardian of an incapacitated person, stantially interfere with the effective conduct of the pro- 
and enacted a new section, effective June 16, 1989. ceeding or prejudice the rights of a party, in which case 

Cross references. — For involuntary commitment the particular provision of this act does not apply and the 
of developmentally disabled adults by Uniform Probate superseded law applies. 

Code guardian, see 43-1-13 NMSA 1978. Temporary provisions. — Laws 2018, ch. 10, § 15 pro- 
For voluntary admission, see 43-1-14 NMSA 1978. vided that on or before November 1, 2018, and again on or 
The 2019 amendment, effective July 1, 2019, revised before November 1, 2019, the administrative office of the 

hearing procedures on a petition for appointment of a courts shall report to the legislative finance committee on 
guardian for an alleged incapacitated person, provided the following topics: 
those who are alleged to be incapacitated with the oppor- A. the status of the Uniform Guardianship, Conser- 
tunity to participate in hearings on the petition for ap- vatorship and Other Protective Arrangements Act as ap- 
pointment of a guardian; in Subsection G, after "by the proved by the national conference of commissioners on 
court.", added "At a hearing conducted pursuant to this uniform state laws, including publication of official com- 
section, the person alleged to be incapacitated may:", and mentary and introduction and enactment by state legis- 
added new Paragraphs G(1) through G(3); and in Subsec- latures; 

tion L, after "Section 45-5-303.1", added "or 45-5-314". B. the feasibility of the implementation in New Mexico 
The 2018 amendment, effective July 1, 2018, revised of the Uniform Guardianship, Conservatorship and Other 

the procedure for court appointment of a guardian of an Protective Arrangements Act; and 
incapacitated person; deleted former Subsection A, added C. an estimate of the financial cost to the judiciary to 
new Subsections A and B, and redesignated former Sub- implement ‘the Uniform Guardianship, Conservatorship 
sections B through H as Subsections C through I, respec- and Other Protective Arrangements Act. 
tively; in Paragraph K(1), after "the level of the", deleted The 2009 amendment, effective June 19, 2009, in Para- 
"respondent's" and added "alleged incapacitated person's"; graph (1) of Subsection A, changed "age" to "date of birth"; 
deleted former Subsection I, added new Subsections J added Paragraphs (5), (7) and (10) of Subsection A; deleted 
through L, and redesignated former Subsection J as Sub- Paragraph (8) of Subsection A, which required a statement 
section M; in Subsection M, after "Subsection", deleted "I" of the names and addresses of any other incapacitated 
and added "J"; and deleted former Subsection K, added persons for whom the proposed guardian is acting; and in 
new Subsection N, and redesignated former Subsection L Paragraph (13) of Subsection A, added "including whether 
as Subsection O. the guardian has ever been convicted of a felony". 

Applicability. — Laws 2018, ch. 10, § 16 provided that The 1998 amendment, effective May 20, 1998, in Sub- 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: section A, inserted "Uniform"; in Paragraph A(1) inserted 
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"and"; in the last sentence of Subsection H, substituted 
"shall" for "must"; in Subsection I, inserted "except that 
the public shall be granted access to the following infor- 
mation:"; added Paragraphs I(1) to I(4); added Subsection 
J and redesignated the following subsections accordingly. 
The 1993 amendment, effective July 1, 1993, in Sub- 
section A inserted "name and" in Paragraph (5) and substi- 
tuted "alleged incapacitated person" for "person for whom 
the guardian is sought to be appointed" in Paragraphs (6) 
and (7); in Subsection C, inserted "of his own choice" in the 
second sentence and substituted the third sentence for two 
sentences which read "The attorney in the proceedings shall 
have the duties of a guardian ad litem. Such attorney shall 
visit the alleged incapacitated person prior to the hearing"; 
in Subsection D, substituted "report" for "evaluation" twice 
in the introductory paragraph and rewrote Paragraph (2); 
rewrote Subsection H; deleted former Paragraph (1) in Sub- 
section F which read "it is impossible for the alleged inca- 
pacitated person to be present at the hearing; or"; and made 
minor stylistic changes throughout the section, 


ANNOTATIONS 


Strict accordance with statutory proceedings re- 
quired. — Proceedings to adjudicate a person incompe- 
tent, insane or so mentally ill as to require hospitalization 
must be in strict accordance with the ‘statutory require- 
ments and proceedings. If the required procedure is not 
followed in material respects, the proceedings are void 
and of no effect. Blevins v. Cook, 1960-NMSC-008, 66 N.M. 
381, 348 P.2d 742 (decided inder former law). 

Substantial compliance found. — A failure to 
strictly comply with the requirements’ of the guardian- 
ship statutes did not deprive the trial court of jurisdiction 
since the trial court took the utmost care at trial to en- 
sure that the purposes of the guardianship statutes were 
substantially complied with by the parties. In re Pulver, 
1994-NMCA-024, 117 N.M. 329, 871 P.2d 985. 


UNIFORM PROBATE CODE 


45-5-303.1 


Adequate notice of proceedings, — Where relative of 
a person who was alleged to be incompetent was not served 
with a pleading making the relative a party to the guard- 
ianship proceedings; relative was mailed a copy of the peti- 
tion and notice of hearing; relative was'not given notice of 
a change of the hearing date or of any other action in the 
proceeding; and there was no evidence that relative did not 
understand that relative could seek to participate in the 
proceedings, the notice to the relative was adequate. In re 
Strozzi, 1991-NMCA-057, 112 N.M. 270, 814 P.2d 138. 

Appointment of medical professional. — Where the 
trial court did not on its own initiative appoint a qualified 
health care professional, but heard testimony about the 
medical and mental status from a qualified professional 
registered nurse who cared for the incapacitated person 
on a daily basis, there was substantial compliance. Jn re 
Pulver, 1994-NMCA-024; 117 N.M.329, 871 P.2d 985, 

Reports of medical evaluations. — The evaluations, 
together with the testimony of the nurse and the testimony 
of the psychologist, all of which unqualifiedly supported the 
appointment of a guardian and conservator, fulfilled the 
statutory intent, even though not all of it.was written. Jn re 
Pulver, 1994-NMCA-024, 117 N.M. 329, 871 P.2d 985, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Consti- 
tutionality of statute making physical disability ground 
for appointment of guardian of,person or property, 30 
Bulatt. Lake. 

Mental condition which will justify the appointment of 
guardian, committee or conservator of the estate for an 
incompetent or spendthrift, 9 A.L.R.3d 774, 

Priority and preference in appointment of conservator 
or guardian for an incompetent, 65 A.L.R.8d 991. 

Validity of guardianship proceeding based on brain- 
washing of subject by religious, political or social organi- 
zation, 44 A.L.R.4th 1207.. 

14 C.J.8, Chemical Dependents § 4; 49 CLUS. Insane 
Persons §§ 37, 40. : 


45-5-303.1. Duties of guardian ad litem. 


A. The guardian ad litem shall: 
(1) 

(2) 

(3) 

(4) 

(5) 

the report by the visitor; 


interview in person the alleged ineapacitated person prior to the hearing; 

present the alleged incapacitated person's declared position to the court; 

identify and present all available less restrictive alternatives to guardianship; — 
interview the qualified health care professional, the visitor and the proposed guardian; 
review both the medical report submitted by the qualified health care professional and 


(6). obtain independent medical or psychological Sereernenstes or both, if necessary; and 
(7) file a written report with the court prior to the hearing on the petition for appointment. 
B.. Unless otherwise ordered by the court, the duties of the guardian ad litem terminate and 
the guardian ad litem is discharged from duties upon entry of the order appointing the guardian 
and acceptance of the appointment by the guardian. 


History: 1978 Comp., § 45-5-303,1, enacted by Laws 
1989, ch. 252, § 6; 1993, ch, 301, § 4; 2019, ch. 228, § 3; 
2021, ch, 128, § 6. 

The 2021 amendment, effective July 1, 2021, required 
guardians ad litem to identify and present all ‘available 
less restrictive alternatives to guardianship; in Subsec- 
tion A, added a new Paragraph A(3) and redesignated the 
succeeding paragraphs accordingly, 

The 2019 amendment, effective July 1, 2019, required 
a guardian ad litem to file a written report with the court 


488 


prior to a hearing on a petition for appointment; in Sub- 
section A, added new Paragraph A(6). 

The 1993 amendment, effective July 1, 1998, desig- 
nated Subsection A; in Subsection A, deleted "appointed 
by the court pursuant to Subsection C of Section 45-5-303 
NMSA 1978" following "litem" in the introductory para- 
graph, redesignated former Subsections A to E as Para- 
graphs (1) to (5), inserted "in person" in Paragraph (1), 


and substituted "report" for "affidavit" in Paragraph (4); 


added Subsection B; and made a minor stylistic change, 
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45-5-304. Findings; order of appointment. 


A. The court, at the hearing on the petition for appointment for a guardian pursuant to provi- 
sions of Chapter 45, Article 5 NMSA 1978, shall: 

(1) inquire into the nature and extent of the functional limitations of the alleged incapaci- 
tated person; and 

(2) ascertain the alleged incapacitated person's eapacity to care for the alleged i incapaci- 
tated person's own self. 

B. If it is determined that the alleged incapacitated person possesses the capacity to care for 
the alleged incapacitated person's own self, the court shall dismiss the petition. 

C. Alternatively, the court may appoint a full guardian as requested in the petition or a fimited 
guardian and confer specific powers of guardianship after finding in the record. based on clear and 
convincing evidence that: 

(1). the person for whom a guardian is sought is totally incapacitated or is incapacitated 
only in specific areas as alleged in the petition; 

(2) the guardianship is necessary as a means of providing continuing care, supervision 
and rehabilitation of the incapacitated person; 

(3) there are no available alternative resources that are suitable with respect to the al- 
leged incapacitated person's welfare, safety and rehabilitation; 

_ (4) the guardianship is appropriate as the least restrictive form of intervention consistent 

with the preservation of the civil rights and liberties of the alleged incapacitated person; and 

(5) the proposed guardian is both qualified and suitable, has reviewed the proposed order 
of appointment and is willing to serve. 

D.. The court may enter any other appropriate order consistent with the findings of this section. 

E. Acopy of the order appointing the guardian shall be furnished to the proposed guardian, the 
incapacitated person and the incapacitated person's counsel. 

F. The order shall contain the name and address of the guardian as well as notice of the inca- 
pacitated person's right to appeal the guardianship anpoinbment and of the right to seek altera- 
tion or termination of the guardianship at any time. 


History: 1953 Comp., § 5-304, enacted by Laws proposed order of appointment" and in Subsection E, 
1975, ch. 257, § 5-304; repealed and reenacted by added "proposed guardian," 
Laws 1989, ch. 252, § 7; 1998, ch. 301, § 5; 2009, ch. The 1993 amendment, effective July 1, 1993, deleted 
159, § 34, "dismiss the proceedings or" following "court may" in Sub- 
Repeals and reenactments. — Laws 1989, ch. 252, section D and made a minor stylistic change. 
§ 7 repealed former 45-3-304 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 5-304, relating to findings and or- ANNOTATIONS 
der of appointment, and enacted a new section, effective Am, Jur. 2d, A.L.R. and C.J.S. references. — 14 
fre 16,1988, C.J.S. Chemical Dependents § 4; 49 C.J.S: Insane P. 
The 2009 amendment, effective June 19, 2009, in § 40. Snr PPISESen Hers) 3S ies Siptede 


Paragraph (5) of Subsection C, added "has reviewed the 


45-5-305. Acceptance of appointment; consent to jurisdiction. 


By accepting a testamentary or court appointment as guardian, a guardian submits person- 
ally to the jurisdiction of the court in any proceeding relating to the guardianship that may be 
instituted by any interested person. Notice of any proceeding shall be delivered to the guardian or 
mailed to him at his address as listed in the court records and to his address as then known to the 
petitioner. 


History: 1953 Comp., § 32A-5-305, enacted by Laws it applies equally to guardians of wards who are legally 


1975, ch. 257, § 5-305. incapacitated by their minority, to confer personal juris- 
diction over a guardian. In re Hooker, 1980-NMSC-109, 94 
ANNOTATIONS N.M. 798, 617 P.2d 1313. 
Guardians of minors. — While 45-5-305 NMSA 1978 Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
deals specifically with guardians of incapacitated persons, sii Chemical Dependents § 4; 49 C.J.S. Insane Persons 
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45-5-306. Death of protected person or r guardian} incapacity of 
guardian. 


The authority and responsibility of a guardian for an incapacitated person terminates’ upon 
the death of the guardian or protected person, the determination of incapacity of the guardian or 
upon removal or resignation as provided in Section 45-5-307 NMSA 1978. Upon the death of the 
protected person, the guardian shall submit notice to the appointing court. Testamentary appoint- 
ment under an informally probated will terminates if the will is later denied probate in a formal 
proceeding. Termination does not affect the guardian's liability for prior acts nor the hana sas s 
obligation to account for funds and assets of the priors s protected parsons 


History: 1958 Gomes, 5 § 32A-5-306, enacted by Laws » ANNOTATIONS 


1975, ch. 257, § 5-306; 2009, ch. 159, § 35. ; air 
The 2009 Pa a effective June 19, 2009, de- Am. Jur, 2d, A.L.R. and yess references, — 14 
leted "ward" and added "protected person"; and added the C.J.S,. Chemical Dependents § 4; 49 C.J.S. Insane Persons 
second sentence. § 45, 


45-5-307. Death, substitution, review and termination of guardianship. 


A. On the petition of the incapacitated person or any person interested in the incapacitated 
person's welfare and upon notice and hearing, the court may remove a guardian ‘and appoint a suc- 
cessor if it is in the best interest of the incapacitated person or if the guardian fails to comply with 
the guardian's duties as required by Section 45-5-312 NMSA 1978. 

B. Upon death, removal or resignation of a guardian, the court may appoint another guardian 
or make any other order that may be appropriate. If a successor guardian is appointed, the succes- 
sor guardian succeeds to the title and powers of the successor guardian's predecessor. 

C. The incapacitated person or any person interested in the incapacitated person's welfare 
may petition for an order that the incapacitated person is no longer incapacitated and for removal 
or resignation of the guardian. A request for this order may be made by informal letter to the court 
or judge. Any person who knowingly interferes with transmission of this kind of request to the 
court may be adjudged guilty of contempt of court. 

D. Unless waived by the court upon the filing of a petition to terminate a guardianship for rea- 
sons other. than the death of the incapacitated person, the court shall follow the same procedures 
to safeguard the rights of the incapacitated person as those that apply to a petition for appoint- 
ment of a guardian as set forth in Section 45-5-303 NMSA 1978. 

EK. In a proceeding that increases the guardian's authority or reduces the autonomy of the 
protected person, the court shall follow the same procedures to safeguard the rights of the inca- 
pacitated person as those that apply to a petition for appointment of a guardian, as set forth in 
Section 45-5-303 NMSA 1978. 

F. Following receipt of a request for review, the court shall hold a status hearing, which may 
be informal, to determine the appropriate order to be entered. If the court finds the incapacitated 
person is capable of more autonomy than at the time of the original order, the court may enter an 
order removing the guardian, terminating the guardianship or reducing the powers previously 
granted to the guardian. The court has the option to follow all or part of the procedures that apply 
for the appointment of a guardian as set forth in Section 45-5-303 NMSA 1978. 

G. At any time following the appointment of a guardian, but not later than ten years after the 
initial appointment of a guardian for a protected person and every ten years thereafter, the court 
shall: 

(1) hold a status hearing, after notice to the guardian, the protected person and appropri- 
ate interested persons, to review the Stans of the protected person's capacity and the continued 
need for a guardian; or 

(2) appoint a court investigator to assess the protected person's capacity. The court inves- 
tigator shall prepare a detailed report to the court regarding the status of the protected person's 
capacity and the continued need for a guardian. Any report shall be made available to the guard- 
ian, the protected person and interested persons identified by the court. 
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H.. If the court is unable to contact either the guardian or the protected person and neither 
appears for the status hearing held pursuant to Paragraph (1) of Subsection G of this section, the 
court shall appointa guardian ad litem or court investigator to investigate and report to the court 
as to the status of the protected person and the guardian. Any report shall be made available to 
the guardian, the protected person and appropriate interested persons, if known to the court: 
_ I. Following the status hearing or the court's report from the court-investigator or guardian 
ad litem on the status of the protected person and the-guardian as provided in Subsection H of 
this section, the court may enter an appropriate order; ‘provided that, in;entering an order that in- 
creases the guardian's authority or reduces the autonomy of the protected person, the court shall 
follow the same procedures to safeguard the rights of the incapacitated person as those that apply 


to a petition for appointment of a guardian, as set forth in Section 45-5-303 NMSA 1978. 


History: 1953 Comp., § 32A-5-307, enacted by Laws 
1975, ch. 257, § 5-307; 1989, ch. 252, § 8; 1998, ch. 301, 
§ 6; 2009, ch. 159, § 365 2019, ch. 228, 8 4; 2021, ch. 128, 
§ 7. 

The 2021 Anionidinenk; effective July 1, 2021, autho- 
rized the court to remove a guardian and appoint a suc- 
cessor if the guardian fails to comply with the guardian's 
duties, and authorized the'court to appoint a court inves- 
tigator to investigate and report to the court as to the sta- 
tus of a protected person and the guardian if the court 
is unable to contact either the guardian or the protected 
person and neither appears for a scheduled status ‘hear- 
ing; in Subsection A, after "incapacitated person", added 

“or if the guardian fails to comply with the guardian's du- 
ties as required by Section 45-5-312 NMSA 1978"; and in 
Subsection H, after "appoint a guardian ad litem", added 
“or court investigator". 

The 2019 amendment, effective July 1, 2019, required 
the court, following an appointment of a guardian, to ap- 
point a court investigator to assess the protected person's 
capacity, and required the court investigator to prepare a 
report for the court regarding the status of the protected 
person's capacity; added "death" preceding "substitution"; 
in Subsection G, added new subsection designation Teh 
and added new Paragraph G(2); added new subsection 
designation "H." and redesignated former Subsection H 
as Subsection I; in. Subsection H, after "status hearing", 
added "held pursuant to Paragraph (1) of Subsection G of 
this section", after "investigate and", deleted "advise" and 
added "report", and after "person and guardian.", added 


45-5-308. Letters of guardianship. 


Letters of guardianship shall contain: 


bt 


"Any report shall be’made available tothe guardian, the 
protected person and appropriate interested persons, if 
known to the court."; and in Subsection I, after "report 
from the", added "court investigator or". 

The 2009 amendment, effective June 19, 2009, added 
Subsections E through H. 

The 1993 amendment, effective July 1, 1993, inserted 
"Death" and substituted "Guardianship" for "Incapacity" 
in the section heading; inserted’ "and upon ‘notice and 
hearing" in Subsection A; rewrote Subsections B and D; 
and made minor stylistic changes in Subsection A. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "incapacitated person" for "ward" several times 
throughout the section; in Subsection C, deleted the for- 
mer first sentence, which read "An order adjudicating 
incapacity may specify a minimum period, not exceeding 
one year, during which no petition for an adjudication that 
the ward is no longer incapacitated may be filed without 
special leave", and deleted "Subject to this restriction" at 
the beginning of the second sentence; and, in Subsection 
D, substituted "Upon" for "Before removing a guardian, 
accepting the resignation of a guardian or" and substi- 
tuted "shall" for "may" in the first sentence, added the sec- 
ond sentence, and made minor stylistic changes through- 
out the subsection. 


ANNOTATIONS. 


Am, Jur. 2d, ALR, and C.J.S. references. art 14 
C.J,S, Chemical Dependents § 4; 49 C.J.S. Insane Persons 
§ 45. 


A. the names, addresses and telephone numbers of the guardian; 
B. the name, address and telephone number of the incapacitated person; and 
C. the scope of the guardianship including the specific legal limitations imposed by the court 


on the powers of the guardian. 


History: 1978 Comp., § 45-5-308, enacted by Laws 
1989, ch. 252,$9. — 


45-5-309. Notices in guardianship proceedings. 


A. On filing of a petition under Section 45-5-303 NMSA 1978 for appointment of a guardian for 
an alleged incapacitated person, the court shall set a date, time and place for hearing the petition. 
B. A copy of a petition under Section 45-5-303 NMSA 1978 and notice of a hearing on the 
petition shall be served personally on the alleged incapacitated person. The notice shall inform 
the alleged incapacitated person of the alleged incapacitated person's rights at the hearing and 
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the right to attend the hearing. The notice shall include a description of the nature, purpose and 
consequences of granting the petition. The court shall not grant the petition if notice hititie 
complying with this subsection is not served on the alleged incapacitated person. 

C. In a proceeding on a petition under Section 45-5-303 NMSA 1978, the notice required un- 
der Subsection B of this section shall be given to the persons required to be listed in the petition 
under Section 45-5-308 NMSA 1978 and any other person interested in the alleged incapacitated 
person's welfare that the court determines. Failure to give notice under this subsection does not 
preclude the court from appointing a guardian. 

D. After the appointment of a guardian, notice of a hearing on a petition for any order caaden 
Part 3 of Chapter 45, Article 5 NMSA 1978, together with a copy of the Seer shall be given to: 


(1) the protected person subject to guardianship; 


(2) the guardian; and 


(3) any other person the court determines. 


History: 1953 Comp., § 32A-5-309, enacted by Laws 
1975, ch, 257, § 5-309; 1989, ch. 252, § 10; 1998, ch. 301, 
§ 7; 2009, ch. 159, § 37; 2018, ch. 10, § 5. 

The 2018 amendment, effective July 1, 2018, rewrote 
the notice procedures in guardianship proceedings; de- 
leted former Subsections A through C; and added new 
Subsections A through D, 

Applicability. — Laws 2018, ch. 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 

A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 
ianship or conservatorship commenced on or after July 1, 
2018; and 

B. a guardianship, conservatorship or protective ar- 
rangement instead of guardianship or conservatorship 
in existence on June 30, 2018 unless the.court finds ap- 
plication of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights.of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies, 

The 2009 amendment, effective June 19, 2009, added 
Paragraphs (3) and (4) of Subsection A. 

The 1993 amendment, effective July 1, 1993, deleted 
"waiver" following "proceedings" and "guardian ad litem" 
at the end of the section heading; in Subsection A, inserted 
"if there are no adult children" in Paragraph (2), deleted 
former Paragraph (3) which read "any person who is serv- 
ing as his guardian or conservator or who has primary 
responsibility for his care and custody" and added the fi- 
nal paragraph of Subsection A; in Subsection B, deleted 
"and parents" following "spouse" in the first sentence and 


45-5-310. Temporary guardians. 


substituted "Notice to an out-of-state spouse, the parents" 
for "Notice to the spouse, and parents if they cannot be 
found within New Mexico" at the beginning of the second 
sentence; substituted "shall" for "should" in the first and 
second sentences in Subsection C; and made minor stylis- 
tic changes throughout the section. 

The 1989 amendment, effective June 16, 1989, in 
Subsection A, inserted "and a copy of the petition and 
any interim orders which may have been entered" in the 
introductory paragraph, and deleted "the ward or" at the 
beginning of Paragraph (1); in Subsection B substituted 
"45-1-401 NMSA 1978" for "1-401" in the second sentence; 
substituted Subsection C for former provisions, which 
read "Waiver of notice by the person alleged to be inca- 
pacitated is not effective unless he attends the hearing 
or his waiver of notice is confirmed in an interview with 
the visitor"; and deleted former Subsection D, which read 
"Representation of the alleged incapacitated person by a 
guardian ad litem is not necessary". 


ANNOTATIONS 


Alternative methods of service. — Where the in- 
capacitated person cannot see or read, service on his at- 
torney would suffice, particularly when the attorney re- 
quested the hearing, insured the party's attendance and 
participation, and vigorously contested the petition. In- 
deed, it would appear quite pointless to reverse the case 
on grounds of lack of notice. In re Pulver, 1994-NMCA-024, 
117 N.M. 329, 871 P.2d 985. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 49 C.J.S. Insane Persons 
§§ 40, 47. 


A. When a petition for guardianship has been filed, but adherence to the procedures set out in 
Section 45-5-303 NMSA 1978 would cause serious, immediate and irreparable harm to the alleged 
incapacitated person's health, safety or welfare, the court may appoint a temporary guardian prior 
to the final hearing and decision on the petition, subject to the requirements of this section. 

B. Upon separate motion by the petitioner, the court shall schedule and hold a hearing on the 
appointment of a temporary guardian no later than ten business days from the date the motion is 
filed and appoint a guardian ad litem for the alleged incapacitated person. The guardian ad litem 
shall file a report no later than two days prior to the hearing. The report shall include those items 
found in Paragraphs (1) through (3) of Subsection A of Section 45-5-303.1 NMSA 1978, Notice of 
the hearing shall be as set out in Section 45-5-309 NMSA 1978. 

C. Upon a finding that serious, immediate and irreparable harm to the alleged incapacitated 
person's health, safety or welfare would result during the pendency of petition, the court shall ap- 
point a temporary guardian and shall specify the temporary guardian's powers in order to prevent 
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serious, immediate and irreparable harm to the alleged incapacitated person. The duration of the 
temporary guardianship shall not exceed thirty days. However, if after a hearing in which there is 
a showing of good cause, the court may extend the temporary guardianship for no more than an 
additional sixty days. 

D. Atemporary guardian may be appointed without notice to the alleged incapacitated person 
and to the alleged incapacitated person's attorney only if it clearly appears from specific facts 
shown by affidavit or sworn testimony that serious, immediate and irreparable harm will result 
to the alleged incapacitated person's health, safety or welfare before a ten-day hearing on the 
appointment of a temporary guardian can be held. If a temporary guardian is appointed without 
notice to the alleged incapacitated person and the alleged incapacitated person's attorney, the 
court shall schedule and hold a hearing no later than ten business days from the date the motion 
for temporary guardian is filed to determine whether the temporary guardianship should continue 
and, if so, to address the continued authority of the temporary guardian. The petitioner shall have 
the alleged incapacitated person and the alleged incapacitated person's attorney served personally 
within twenty-four hours of the appointment of a temporary guardian as provided in Subsection 
B of Section 45-5-309 NMSA 1978. The alleged incapacitated person, the alleged incapacitated 
person's counsel or any interested person may appear and move dissolution or modification of 
the court's order, and, in that event, the court shall proceed to hear and determine such motion at 
the initial ten-day hearing or no later than ten business days from the date the motion is made, 
whichever comes first. 

EK. A temporary guardian is entitled to the care and custody of the alleged incapacitated per- 
son, but a temporary guardian may not sell or dispose of any property belonging to the alleged 
incapacitated person, or make a change to the housing or other placement of the alleged inca- 
pacitated person, without specific authorization from the court. A temporary guardian may be re- 
moved by the court at any time. A temporary guardian shall file an initial written report with the 
court within fifteen days of appointment by completing the guardian's report, as approved by the 
supreme court. A temporary guardian shall file a final written report with the court by complet- 
ing the guardian's report, as approved by the supreme court, within fifteen days of the termina- 
tion of the temporary guardianship or as otherwise ordered by the court. In all other respects, the 
provisions of the Uniform Probate Code [Chapter 45 NMSA 1978] concerning guardians apply to 
temporary guardians. 

F. Appointment of a temporary guardian shall have the temporary effect of limiting the legal 
rights of the alleged incapacitated person as specified in the court order. Appointment of a tempo- 
rary guardian shall not be evidence of incapacity. 


History: 1953 Comp., § 32A-5-310, enacted by Laws may be extended for not more than thirty days" and 
1975, ch. 257, § 5-310; 1989, ch. 252, § 11; 1993, ch. 301, added the remainder of the subsection; in Subsection D, 
§ 8; 2022, ch. 36, § 1. after "harm will result to the alleged incapacitated", de- 

The 2022 amendment, effective July 1, 2022, revised leted "person" and added "person's health, safety or wel- 
the procedures for the appointment of temporary guard- fare", after "before a", added "ten-day", after "a temporary 
ians, and clarified certain reporting requirements; in guardian can be held", deleted "The alleged incapacitated 
Subsection A, after "set out in", deleted "this section" and person shall be notified within twenty-four hours of the 
added "Section 45-5-303 NMSA 1978", after "would cause", appointment of a temporary guardian by the petitioner as 
added "serious", after "incapacitated person's", deleted provided in Subsection C of Section 45-5-309 NMSA 1978. 
"physical", and after "health", added "safety or welfare"; in On two days' notice to the party who obtained the appoint- 
Subsection B, after "Upon", added "separate", after "shall ment of a temporary guardian without notice, or on such 
schedule", added "and hold", after "appointment of a tem- shorter notice to that party as the court may prescribe" 
porary guardian", deleted "for the earliest possible date" and added "If a temporary guardian is appointed without 
and added "no later than ten business days from the date notice to the alleged incapacitated person and the alleged 
the motion is filed and", after “appoint”, deleted "counsel" incapacitated person's attorney, the court shall schedule 
and added "a guardian ad litem", and after "alleged inca- and hold a hearing no later than ten business days from 
pacitated person", deleted "and give notice as provided" the date the motion for temporary guardian is filed to 
and added the remainder of the subsection; added a new determine whether the temporary guardianship should 
subsection designation "C," and redesignated former continue and, if so, to address the continued authority of 
Subsections C through E as Subsections D through F, re- the temporary guardian. The petitioner shall have the al- 
spectively; in Subsection C, after "finding that serious", leged incapacitated person and the alleged incapacitated 
added "immediate", after "incapacitated person's health", person's attorney served personally within twenty-four 
added "safety or welfare", after "in order to prevent seri- hours of the appointment of a temporary guardian as pro- 
ous", added "immediate", after "shall not exceed", deleted vided in Subsection B of Section 45-5-309 NMSA 1978", 
"sixty" and added "thirty", after "days", deleted "except after "the alleged incapacitated person's counsel", added 
that upon order of the court, the temporary guardianship “or any interested person", and after "determine such 
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motion", deleted "as expeditiously as the ends of justice 
require" and added "at the initial ten-day hearing or no 
later than ten business days from the date the motion is 
made, whichever comes first"; in Subsection E, after "cus- 
tody of the alleged incapacitated person", deleted "and 
the authority of any permanent guardian previously ap- 
pointed by the court is suspended as to those specific mat- 
ters granted to the temporary guardian by the court" and 
added "but.a temporary guardian may not sell or dispose 
of any property belonging to the alleged incapacitated per- 
son, or make a change to the housing or other placement 
of the alleged incapacitated person, without specific au- 
thorization from the court", after "A temporary guardian 
shall", deleted "make any report the court requires" and 
added "file an initial written report with the court within 
fifteen days of appointment by completing the guardian's 
report, as approved by the supreme court. A temporary 
guardian shall file a final written report with the court 
by completing the guardian's report, as approved by the 


UNIFORM PROBATE CODE 


45-5-311 


supreme court, within fifteen days of the termination . 
of the temporary guardianship or as otherwise ordered 
by the court", and added "Uniform" preceding "Probate 
Code"; and in Subsection F, after "shall have the", added 
"temporary", and after "legal rights of the", deleted "indi- 
vidual" and added "alleged incapacitated person", ~ 

The 1993 amendment, effective July 1, 1993, added 
the language beginning "except that" at the end of the fi- 
nal sentence in Subsection B and inserted "alleged" near 
the beginning of the second sentence in Subsection C. _. 

The 1989 amendment, effective June 16, 1989, re- 
wrote the section to the extent that a detailed irae 
would be impracticable. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical ‘Deperidents § 4; 49C. a S. oo Persons 


88 37, 38. | 


45-5-311. Who may be appointed guardian; priorities; qualifications. 


A. Any person deemed to be qualified by the court may be appointed guardian of an incapaci- 
tated person, except that no individual who operates or is an employee of a boarding home, resi- 
dential care home, nursing home, group home or other similar facility in which the incapacitated 
person resides may serve as guardian for the incapacitated person, except an employee may serve 
in such capacity when related by affinity or consanguinity. 

B., Persons who are not disqualified have priority for appointment as guardian in the, following 
order: 

(1) a guardian or other like fiduciary appointed by the appropriate court of any other ju- 
risdiction; : 

(2) a person, as far as known or as can be reasonably ascertained, previously nominated 
or designated in a writing signed by the incapacitated person prior to incapacity that has not been 
revoked by the incapacitated person or terminated by a court. This includes writings executed 
under the Uniform Health-Care Decisions Act [Chapter 24, Article 7A NMSA 1978], the Mental 
Health Care Treatment Decisions Act [Chapter 24, Article 7B NMSA 1978], the Uniform Power of . 
Attorney Act [45-5B-101 through 45-5B-403 NMSA 1978], the Uniform Probate Code [Chapter 45 
NMSA 1978] and the Uniform Trust Code [Chapter 464A NMSA 1978]; 

(3) the spouse of the incapacitated person; 

(4) an adult child of the incapacitated person; 

(5) a parent of the incapacitated person, including ¢ a person nominated by will or atinsr 
writing signed by a deceased parent; 

(6) any relative of the incapacitated person with whom the incapacitated person has re- 
sided for more than six months prior to the filing of the petition;, 

(7) a person nominated by the person who is caring for the incapacitated person or paying 
benefits to the incapacitated person; and ph cla 

(8) any other person. 

C. With respect to persons having equal priority, the court shall select the person it cannes 
best qualified to serve as guardian. The court, acting in the best interest of the incapacitated per- 
son and for good cause shown, may pass over a person having priority and pres a pavers having 
a lower priority under this section and shall take into consideration: 

(1) the preference of the incapacitated person, giving weight to prefer sHbae ak pabba ae in 
writing by the person while having capacity; . 

(2) the geographic location of the proposed saertlibr 

(3) the relationship of the proposed guardian to the incapacitated person; _ 

(4) _ the ability of the proposed guardian to carry out the powers and duties of the guardian- 
ship; and hed Gye ast | 

(5) potential financial conflicts of interest between the incapacitated person and proposed 
guardian. " ) , . 
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D. A professional guardian shall not serve or be appointed as a guardian of the incapacitated 
person unless the professional guardian is certified and is in good standing with a national or 
state organization recognized by the supreme court that provides professional certification for 
guardians. 


History: 1953 Comp., § 32A-5-311, enacted by Laws of Subsection C, added "giving weight to preferences ex- 


1975, ch. 257, § 5-311; 1989, ch. 252, § 12; 1993, ch, 301, pressed in writing by the person while having capacity". 

§ 9; 2009, ch. 159, § 38; 2019, ch. 228, § 5. The 1993 amendment, effective July 1, 1993, inserted 
The 2019 amendment, effective July 1, 2019, pro- "Appointed" in the section heading; in Subsection B, added 

vided additional qualifications for a guardian of an inca- current Paragraphs (1) and (2) and redesignated former 

pacitated person; in the section heading, after "priorities", Paragraphs (1) through (6) as Paragraphs (3) through (8). 

added "qualifications"; in Subsection B, in Paragraph B(2), The 1989 amendment, effective June 16, 1989, substi- 

after "writing", deleted "as defined in Paragraph (4) of tuted the present provisions of Subsection A for "Any com- 

Subsection A of Section 45-5-309 NMSA 1978 to serve as petent person or a suitable institution may be appointed 

guardian or agent in a writing signed by the incapacitated guardian of an incapacitated person"; and added Subsec- 

person prior to the incapacitated person's incapacity that tions B(6) and C. 

has not been revoked by the incapacitated person or ter- 

minated by a court" and added "signed by the incapaci- ANNOTATIONS 


Preference of incapacitated person. — The provi- 
sions in the New Mexico Uniform Probate Code for ap- 
pointment of a guardian for an incapacitated person do 
provide some opportunity for choice or preference by the 


tated person prior to incapacity that has not been revoked 
by the incapacitated person or terminated by a court. This 
includes writings executed under the Uniform Health- 
Care Decisions Act, the Mental Health Care Treatment 
Decisions Act, the Uniform Power of Attorney Act, the incapacitated person under this section. The same is'true 
Uniform Probate Code and the Uniform Trust Code"; and of the provisions for appointment of a conservator under 
added new Subsection D. ; 45-5-410NMSA 1978. However, the provisions for choice 

The 2009 amendment, effective June 19, 2009, in or preference in these cases are not as liberal as the provi- 
Paragraph (2) of Subsection B, added "as far as known or sion for appointment of a minor's guardian under 45-5- 


as can be reasonably ascertained"; added "or designated 206 NMSA 1978. In re Pulver, 1994-NMCA-024..117 N.M. 
in a writing as defined in Paragraph (4) of Subsection 329. 871 P.2d 985. ‘ ; 
A of Section 45-5-309 NMSA 1978"; added "or agent’; Am. Jur. 2d, A.L.R. and C.J.S. references. — Pri- 


and added "that has not been revoked by the incapaci- ority and preferences in appointment of conservator or 
tated person or terminated by a court"; in Subsection C, guardian for an incompetent, 65 A.L.R.3d 991. 
added "and for good cause shown"; and in Paragraph (1) 14 C..8. Chemical Dependents § 4; 49,C.J.S. Insane 


Persons §§ 42, 43. 


45-5-312. General powers and duties of the limited guardian and 
guardian. 


A. Ifthe court enters judgment pursuant to Subsection C of Section 45-5-304 NMSA 1978, it 
shall appoint a limited guardian if it determines that the protected person is able to manage some 
but not all aspects of personal care. The court shall specify those powers that the limited guardian 
shall have and may further restrict each power so as to permit the protected person to care for the 
protected person's own self commensurate with the protected person's ability to do so. A person for 
whom a limited guardian has been appointed retains all legal and civil rights except those that 
have been specifically granted to the limited guardian by the court. The limited guardian shall ex- 
ercise supervisory powers over the protected person in a manner that is the least restrictive form 
of intervention consistent with the order of the court. 

B. A guardian is not legally obligated to provide from the guardian's own funds for the pro- 
tected person and is not liable to third persons for acts of the protected person solely by reason of 
the guardianship. In particular and without qualifying the foregoing, a guardian or the guardian's 
replacement has the following powers and duties, except as modified by order of the court: 

(1) to the extent that it is consistent with the terms of any order by a court of competent 
jurisdiction relating to detention or commitment of the protected person, a guardian is entitled to 
custody of the protected person and may establish the protected person's place of abode within or 
without New Mexico; 

(2). if entitled to custody of the protected person, a guardian shall make provision for the 
care, comfort and. maintenance of the protected person and, whenever appropriate, arrange for 
training and education. The guardian shall take reasonable care of the protected person's clothing, 
furniture, vehicles and other personal effects and commence conservatorship proceedings if other 
property of the protected person is in need of protection; 
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(3) if no agent is entitled to make health care decisions for the protected person under 
the provisions of the Uniform Health-Care Decisions Act [Chapter 24, Article 7A NMSA 1978], 
then the guardian shall make health care decisions for the protected person in accordance with 
the provisions of that act. In exercising health care powers, a guardian may consent or withhold 
consent that may be necessary to enable the protected person to receive or refuse medical or other 
professional care, counsel, treatment or service. That decision shall be made in accordance with 
the values of the protected person, if known, or the best interests of the protected person if the 
values are not known; 

(4) ifno conservator for the estate of the protected person has been appointed, if the court 
has determined that a conservatorship is not appropriate and if a guardian appointed by the court 
has been granted authority to make financial decisions on behalf of the protected person in the 
order of appointment and in the letters of guardianship pursuant to Subsection C of Section 45-5- 
308 NMSA 1978, the guardian has the following powers and duties, including the power: 

(a) to institute proceedings to compel any person under a duty to support the pro- 
tected person or to pay sums for the welfare of the protected person to perform that duty; 

(b).. to receive money»and tangible property deliverable to the protected person and 
apply the money and property for support, care and education of the protected person, but the 
guardian shall not use funds from the protected person's estate for room and board that the guard- 
ian or the guardian's spouse, parent or child has furnished the protected person, unless a charge 
for the service is approved by order of the court made upon notice to at least one of the next of kin 
of the protected person, if notice is possible; 

(c) to serve as advocate and decision maker for the protected person in any disputes 
with persons or organizations, including financial institutions, regarding the pipledied person' s 
finances; 

(d), to obtain information regarding the protected person's assets and income from 
persons or organizations handling the protected person's finances; 

(e) to file an initial inventory of all property belonging to the protected person within 
ninety days after appointment; and 

(f) to exercise care to conserve any excess for the protected person's needs and include 
in the guardian # ninety-day and annual reports a description of decisions made regarding the 
protected person's finances and property; and 

(5) the guardian shall exercise the guardian's supervisory powers over the protected per- 
son in a manner that is least restrictive of the protected person's personal freedom and consistent 
with the need for supervision. Professional guardians shall follow the following standards in vibe 
national guardianship association standards of practice: 

(a) informed consent; 

(b) standards for decision making; 

(c) least restrictive alternatives; 

(d) self-determination of the person; and 

(e) the guardian's duties regarding diversity and personal preferences of the person. 

C. A guardian of a protected person for whom a conservator also has been appointed shall 
control the care and custody of the protected person and is entitled to receive reasonable sums for 
services and for room and board furnished to the protected person. The guardian may request the 
conservator to expend the protected person's estate by seboageek to third persons or institutions for 
the protected person's care and maintenance. ’ 

D. Unless authorized by the court by specific order, a guardian for an adult shall not revoke or 
amend a power of attorney for health care or power of attorney for finances signed by the adult. 
If a power of attorney for health care is in effect, unless there is a court order to the contrary, a 
health care decision of an agent takes precedence over that of the guardian; and the guardian 
shall cooperate with the agent to the extent feasible. If a power of attorney for finances is'in effect, 
unless there is a court order tothe contrary, a decision by the agent that the agent is authorized to 
make under the power of attorney for finances takes precedence over that of the guardian, wi eat 
guardian shall cooperate with the agent to the extent feasible. 

E. A guardian for an adult shall not initiate the commitment of the adult to a sdedtal health 
treatment facility except in accordance with the state's procedure for involuntary civil commitment. 
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F. A guardian for a protected person shall not restrict the ability of the protected person to 
communicate, visit or interact with others, including receiving visitors and making or receiving 
telephone calls, personal mail or electronic communications, including through social media. or 
participating in social activities, unless: 

(1) authorized by the court by specific order; 
(2). aless restrictive ALLETRENed is in effect that limits contact between the protected per- 
son and a person; or 
(3) the guardian Hae inGed cause to believe restriction is necessary because interaction 
with a specified person poses a risk of significant physical, psychological or financial harm to the 
protected person:and the restriction is: 
(a) for a period of not more than seven business days if the person has a family or 
preexisting social relationship with the protected person; or 
(b) for a period of not more than sixty days if the person does not have a family or 
preexisting social relationship with the protected person. 

G. A guardian for a protected person shall seek and.support the least restrictive option, consis- 
tent with the court's guardianship order of appointment, including developing adequate supports 
and requesting guardianship termination if less restrictive alternatives to guardianship are ap- 
propriate. 


History: 1953 Comp., § 832A-5-312, enacted by Laws of the incapacitated person" and added the remainder of 
1975, ch. 257, § 5-312; 1984, ch. 99, § 8; 1989, ch. 252, the'sentence; and added Subparagraphs (a) through (f) of 
§ 13; 1993, ch. 301, § 10; 1997, ch. 168, § 12; 2009, ch. Paragraph (4) of Subsection B. 

159, § 39; 2018, ch. 10,§ 6; 2019, ch. 228, § 6; 2021, ch. The 1997 amendment, effective July 1, 1997, added 
128, § 8. the first sentence and added "In exercising health-care 

The 2021 amendment, effective July 1, 2021, required powers," at the beginning of the second sentence of Para- 
professional guardians to adhere to certain national graph B(3), and deleted former Paragraph B(5) relating 
guardianship association standards of practice, and re- to the authority of a guardian to consent to removing or 
quired a guardian for a protected person to seek and sup- withholding maintenance medical treatment of an inca- 
port the least restrictive alternatives to guardianship; in pacitated person. 

Subsection B, Paragraph B(5), after "consistent with the The 19938 amendment, effective July 1, 1993, substi- 
need for supervision", added "Professional guardians shall tuted "shall" for "may", deleted "alleged" preceding "inca- 
follow the following standards in the national guardian- pacitated" and substituted "able" for "unable" in the first 
ship association standards of practice", and added Sub- sentence in Subsection A; deleted "as defined in Subsec- 
paragraphs Bt Xa) through B(5)(e); and added Subsec- tion M of Section 45-5-101 NMSA 1978" following "guard- 
tion G,. ian" in the second sentence of Subsection A; inserted "and" 

The 2019 amendment, effective July 1, 2019, removed preceding "consistent" in Paragraph (6) of Subsection B; 
a provision related to the rights and duties of a guardian; in Subsection C, substituted "an incapacitated person" 
in Subsection B, deleted "A guardian of a protected person for "one" near the beginning and deleted "as agreed upon 
has the same powers, rights and duties respecting the pro- between him and the conservator, provided the amounts 
tected person that a parent has respecting an unemanci- agreed upon are reasonable under the circumstances" at 
pated minor child, except that". the end of the first sentence; and made minor stylistic 

The 2018 amendment, effective July 1, 2018, limited changes, 
certain powers of a guardian, and updated certain lan- The 1989 amendment, effective June 16, 1989, added 
guage throughout the section; in Subsections A through C, Subsection A; redesignated former Subsections:A and B 
changed all occurrences of "incapacitated person” to "pro- as Subsections B and C; and rewrote Subsection B to the 
tected person" throughout the sections; and added Subsec- extent that a detailed comparison would be impracticable. 
tions D through F. 

Applicability. — Laws 2018, ch. 10, § 16 provided that ANNOTATIONS 


the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 
A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 


Powers of guardians. — A guardian has only the care, 
custody, or control of the person and is not authorized to 
sell property, enter into leases or employ accountants and 


ianship or conservatorship commenced on or after July 1, attorneys. In re Estate of Gardner, 1992-NMCA-122, 114 
2018; and ; : N.M. 7938, 845 P.2d 1247. 

B. a guardianship, conservator’ ship or protective ar- A guardian, under certain circumstances, has the 
rangement instead of guardianship or conservatorship authority to hire an attorney to represent the in- 


in existence on June 30, 2018 unless the court finds ap- 


terests of an incapacitated person. — Where a court- 
plication of a particular provision of this act would sub- . 


appointed guardian for an incapacitated person, without 


stantially interfere with the effective conduct of the pro- the permission of the district court or approval of the con- 
ceeding or prejudice the rights of a party, in which case servator for the incapacitated person, hired an attorney to 
the particular provision of this act does not apply and the | represent the incapacitated person in a matter pertain- 
superseded law applies. : : ing to the incapacitated person's interests, and where the 

The 2009 amendment, effective June 19, 2009, in“ district court struck the attorney's entry of appearance, 
Paragraph (4) of Subsection B, after "person has been holding that only a court-appointed conservator had such 
appointed;", deleted "the guardian may institute pro- authority, the district court erred in striking the attor- 
ceedings to compel any person under a duty to support ney's entry of appearance because at the time relevant to 
the incapacitated person or to pay sums for the welfare this appeal, this section conferred on guardians the same 
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powers, rights and duties respecting the incapacitated | 


person that a parent has respecting an unemancipated 
minor child, the guardian believed it was necessary that 
the incapacitated person be represented by an attorney 
at the hearing on whether the guardianship should con- 
tinue, and the purpose of the representation for which the 
guardian hired the attorney related to the incapacitated 
person's personal interests. Moreover, this section does 
not prohibit a guardian from hiring an attorney for the 
purpose of representing an incapacitated person in a pro- 
ceeding concerning whether the guardianship should con- 
tinue, Richards v. McHachern, 2020-NMCA-023. 

Proper adjudication of incompetency necessary 
to give guardian authority. — Where there was no adju- 
dication of incompetency in accordance with the statutory 
requirements, the adjudication was a nullity as were sub- 
sequent acts by guardian whose appointment was based 
on that adjudication. Blevins v. Cook, 1960-NMSC-008, 66 
N.M. 381, 348 P.2d 742 (decided under former law). 

Guardians may initiate divorce. — A guardian of an 
adult incompetent ward may initiate divorce proceedings 
on behalf of the ward. Nelson v. Nelson, 1994-NMCA-074, 
118 N.M. 17, 878 P.2d 335. 

Law reviews. — For note, "New Mexico Expands the 
Power of a Guardian to Include the Right to Initiate and 
Maintain a Divorce Action on Behalf of the Guardian's 
Incompetent Ward: Nelson v. Nelson," see 25 N.M.L. Rev. 
295 (1995). 

For article, "Trends in New Mexico Law: 1993-94: Fam- 
ily Law — New Mexico Expands the Power of a Guardian 
to Include the Right to Initiate and Maintain a Divorce 
Action on Behalf of the Guardian's Incompetent Ward: 
Nelson v. Nelson," see 25 N.M.L. Rev. 295 (1995). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Consti- 
tutionality of statute authorizing guardian to sell or lease 
land of ward, 4 A.L.R, 1552. 

Right of guardian to expend principal of ward's estate 
for support and maintenance, 5.A.L.R, 632. 

Right of guardian to invest trust funds in corporate 
stock, 12 A.L.R. 574, 122 A.L.R. 657, 78 A.L.R.2d 7. 

Court's power to authorize guardian to borrow ward's 
money, 30 A.L.R. 461. 

Exchange as within power of sale, 63 A.L.R, 1003. 

Character of claims or obligations contemplated by stat- 
ute expressly giving guardian authority as to borrowing 
money, 85 A.L.R. 215. 

Power and duty of guardian as to protection of invest- 
ment in stocks by submitting to voluntary assessment, 
104 A.L.R. 979. 

Guardian's purchase from corporation of which he is of- 
ficer or stockholder as voidable or as ground for surcharg- 
ing his account, 105 A.L.R. 449. 

Ownership of stock in corporation in which guardian 
holds stock in fiduciary capacity by guardian in his own 
right, 106 A.L.R. 220, 161 A.L.R. 1039. 

Sale without order of court, 108 A.L.R. 986. 

Option under insurance policy, guardian's power to make 
election, 112 A.L.R. 1063, 127 A.L.R. 454, 186 A.L.R. 1045. 

Liability in absence of mandatory statute, of guardian 
for loss of funds as affected by failure to obtain court order 
authorizing investment, 116 A.L.R. 487, 
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Transaction with affiliated corporation, by corporate 
guardian as violation of rule against self-dealing, 151 
A.L.R. 905. 

Power of guardian as to compromise of liquidated con- 
tract claim or money judgment, 155 A.L.R. 196, 

Guardian's contract employing attorney as binding 
upon ward or his estate, 171 A.L.R. 468. 

Power of guardian of incompetent to change beneficia- 
ries in ward's life insurance policy, 21 A.L.R.2d 1191. 

Liability of incompetent's estate for torts committed by 
guardian, committee or trustee in managing estate, 40 
A.L.R.2d 1103. 

Validity and enforceability of agreement to drop or com- 
promise will contest or withdraw objections to probate, or 
of agreement to induce others to do so, 42 A.L.R.2d 1819. 

Power of court to confirm sale of ward's property over 
objection of guardian, 43 A.L.R.2d 1446. 

Power of guardian, committee or trustee of mental in- 


competent, after latter's death, to pay debts and obliga- 


tions, 60 A.L.R.2d 963. 

Effect of incompetency of joint depositor upon status 
and ownership of bank account, 62 A.L.R.2d 1091, _ 

Waiver of attorney-client privilege by personal repre- 
sentative or heir of deceased client or by guardian of in- 
competent, 67 A.L.R.2d 1268. 

Guardian's liability for interest on ward's funds, 72 
A.L.R.2d 757, 

Capacity of guardian to sue or be sued outside atate 
where appointed, 94 A,L.R.2d 162. 

Power to make charitable gifts from estate of i incompe- 
tent, 99 A.L.R.2d 946, 

Factors considered in making election for incompetent 
to take under or against will, 3 A.L.R.3d 6. Ps 

Time within which election must be made for i incompe- 
tent to take under or against, will, 3 A.L.R.3d 119. 

Who may make election for incompetent to take under 
or against will, 21 A.L.R.3d 320, 

Power of court or guardian to make nonatepiahie 
gifts or allowances out of funds of incompetent ward, 24 
A.L.R.3d 863, . 

Right of guardian or committee of incompetent to in- 
cur obligations so as to bind incompetent or his estate, 
or to make expenditures, without approval by court, 63 
A.L.R.3d 780. 

Guardian's authority, without seeking court arial 
to exercise ward's right to revoke trust, 53 A.L.R.4th 1297, 

Validity of inter vivos gift by ward to guardian or con- 
servator, 70 A.L.R.4th 499. 

Involuntary disclosure or surrender of will prior to tes- 
tator's death, 75 A.L.R.4th 1144, 

Ademption or revocation of specific devise or bequest by 
guardian, committee, conservator or trustee of mentally 
or physically incompetent testator, 84 A.L.R.4th 462. 

Propriety of surgically invading incompetent or minor 
for benefit of third party, 4 A.L.R.5th 1000. 

Power of incompetent spouse's guardian or representa- 
tive to sue for granting or vacation of divorce or annul- 
ment of marriage, or to make compromise or settlement in 
such suit, 32 A.L.R.5th 673. 

14 C.J.S. Chemical Dependents § 4; 49 C.J.S. Insane 
Persons § 49. 


45-5-313. Proceedings subsequent to appointment; venue. 


‘A. The court where the protected person resides has concurrent jurisdiction with the court that 
appointed the guardian, or in which acceptance of a testamentary appointment was filed, over res- 
ignation, removal, accounting and other proceedings relating to the guardianship. 

B. Subject to the transfer provisions of the Uniform Adult Guardianship and Protective 
Proceedings Jurisdication [Jurisdiction] Act, if the court located where the protected person re- 
sides is not the court in which acceptance of appointment is filed, the court in which proceedings 
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subsequent to appointment are commenced shall in all appropriate cases notify the other court, in 
this or another state, and after consultation with that court determine whether to retain jurisdic- 
tion or transfer the proceedings to the other court, whichever may be in the best interests of the 
protected person. A copy of any order accepting a resignation or removing a guardian shall be sent 
to the court in which acceptance of appointment is filed. 


. History: 1958 Comp., § 82A-5-313, enacted by Laws The 2009 amendment, effective June 19, 2009, de- 


1975, ch. 257, § 5-313; 2009, ch. 159, § 40; 2011, ch. 124, leted "ward"-and added "protected person". 
§ 57. 
Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler to corvect a typographical error, Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 


and is not part of the law. struction and effect of provision for service of process 


The 2011 amendment, effective January 1, 2012 pat ‘ F pa as 
Se es . a ’ gainst minor on a parent, guardian or other designated 
made the transfer of jurisdiction subject to the Uniform person, 92 A.L.R.2d 1336. 


Adult Guardianship and Protective Proceedings Jurisdic- 14 C.J.S. Chemical Dependents § 4; 49 C.J.S. Insane 
tion Act. Persons § 137. 


| 45-5-314. Annual report; audits. 


A. The guardian of an incapacitated person shall file an initial report with the appointing court 
within ninety days of the guardian's appointment. Thereafter, the guardian shall file an annual re- 
port within thirty days of the anniversary date of the guardian's appointment. A copy of the report 
shall also be submitted to the district judge who appointed the guardian or the judge's successor, 
to the incapacitated person and to the incapacitated person's conservator, if any. The guardianship 
annual report review division at the administrative office of the courts shall review all reports upon 
their filing. The results of the review shall be delivered to the district judge presiding over the guard- 
ianship case. The report shall include information concerning the progress and condition of the in- 
capacitated person, including the incapacitated person's health, medical and dental care, residence, 
education, employment and habitation; a report on the manner in which the guardian carried out 
the guardian's powers and fulfilled the guardian's duties; and the guardian's opinion regarding the 
continued need for guardianship. If the guardian has been provided power pursuant to Paragraph 
(4) of Subsection B of Section 45-5-312 NMSA 1978, the report shall contain information on financial 
decisions made by the guardian. Only reports that substantially comply with forms approved by the 
supreme court shall be accepted by the court as fulfilling the requirements of this section. 

B. Any guardian may rely on a qualified health care professional's current written report to 
provide descriptions of the physical and mental conditions Reh ge in the report provided for in 
Subsection A of this section. 

C. The guardian may be fined twenty-five dollars ($25.00) per day for an overdue interim or 
annual report. The fine shall be paid to the current school fund. 

D. The court shall not waive the requirement of an annual report under any circumstance but 
may grant an extension of time not to exceed sixty days. The court may require the filing of more 
than one report annually. 

E. A guardian of a protected person shall fully comply with the requirements of any audit of an 
account, inventory, report or property of a protected person. 


History: 1978 Comp., § 45-5-314, enacted by Laws the progress and condition of an incapacitated person; in 
1989, ch. 252, § 14; 1993, ch. 301, § 11; 2009, ch. 159, § 41; Subsection A, after "financial decisions made by the guard- 
2018, ch. 10, § 7; 2019, ch, 228, § 7; 2021, ch. 128, § 9. ian,", deleted the remainder of the Subsection, which pro- 

The 2021 amendment, effective July 1, 2021, required vided the template for a guardian's report on the progress 
the guardianship annual report review division at the ad- and condition of an incapacitated person, and added "Only 
ministrative office’ of the courts to review all reports filed reports that substantially comply with forms approved by 
by guardians, and to provide the results of the review to the supreme court shall be accepted by the court as fulfill- 
the district: judge presiding over the guardianship case; ing the requirements of this section; in Subsection B, after 
and in Subsection A, added "The guardianship annual "required in", deleted "items 7, 8, 9, 14 and 15 of the annual 
report review division at the administrative office of the report as specified in" and added "the report provided for 
courts shall review all reports upon their filing. The re- in"; and in Subsection C, after "fined", changed "five dollars 
sults of the review shall be delivered to the district judge ($5.00)" to "twenty-five dollars ($25,00)", and after "shall 
presiding over the guardianship case.". be", deleted "used to fund the costs of visitors, counsel and 

The 2019 amendment, effective July 1, 2019, revised functional assessments utilized in conservatorship and 


provisions related to the form of a guardian's report on 
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guardianship proceedings pursuant to the Uniform Pro- _ the particular provision of this act does not apply and the 
bate Code" and added "paid to the current school fund", superseded law applies. 

The 2018 amendment, effective July 1, 2018, removed The 2009 amendment, effective June 19, 2009, in Sub- 
mandatory language regarding the form of the report re- section A, in the first sentence, after ' "incapacitated per- 
quired to be filed by the guardian of a protected person, son shall file an", changed "annual" to "initial"; after "ap- 
and required guardians to comply with the requirements pointing court within", changed "thirty" to, "ninety"; after 
of any audit of an account, inventory, report or property "ninety days of", deleted "the anniversary date of"; ‘added 
of a protected person; in the catchline, added "audits"; in the second, fourth and sixth sentences; and deleted the 
Subsection A, after "including", deleted "but not limited former form of guardian's report.and added a new form of 
to", and after the second occurrence of "The report", de- guardian's 90-day, annual or final report; and in Subsec- 
leted "shall" and added "may"; corrected the designation tion B, after "items 7, 8", deleted "and 11" and added "9, 
of the next three subsections ‘as Subsections B through D; 14 and 15"... 
and added Subsection E, The 1993 amendment, effective July 1, 1998, inserted 

Applicability. — Laws 2018, ch. 10, § 16 provided that the second sentence in Subsection A; added current Sub- 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: section B; redesignated former Subsections B and ‘C as 

A. a proceeding for appointment of a guardian or con- Subsections C and D; added the second sentence in Sub- 
servator or for a protective arrangement instead of guard- section D; and made a minor stylistic change in Subsec- 
ianship or conservatorship commenced on or after July 1, tion C. 

2018; and 

B. a guardianship, conservatorship or protective ar- ANNOTATIONS 
rangement instead of guardianship or conservatorship Am. Jur, 2d, A.L.R. and G.J.S. references. — 39 Am. 
in existence on June 30, 2018 unless the court finds ap- Jur, 2d Guardian and Ward 8§ 162 to 165. 
plication of a particular provision of this act would sub- 39 C.J.S. Guardian and Ward § 145. 


stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights.of a party, in which case 


45-5-315. Consent to siardianshi¢ not permitted. 


An alleged incapacitated person shall not be permitted by the court to Peon i aise fica 
ment of a guardian. All the procedural safeguards contained in Chapter 45, Article 5 NMSA 1978 
pursuant to the appointment of a 5 bala for an incapacitated person shall apply in every guard- 
ianship proceeding. 


History: 1978 Comp., § 45-5-317, enacted by Laws , Compiler's notes, — This section was enacted as 45- 
1989, ch, 252, § 15. 5-317 NMSA 1978 by Laws 1989, ch. 252, § 14, but was 
' redesignated by the compiler as 45-5-315 NMSA 1978. - 


PART 4 


PROTECTION OF PROPERTY OF PERSONS UNDER 
DISABILITY AND MINORS 


45-5-401. Conservatorship proceedings. 


Upon petition and after notice and hearing in accordance with the provisions of the [Uniform] 
Probate Code, the court may appoint a conservator as follows: 
A. appointment of a conservator may be made in relation to the estate and financial affairs of 
a minor if the court determines that: 
(1) a minor owns property that requires management or protection that cannot otherwise 
be provided; 
(2): a minor has or may have financial affairs that may be jeopardized or prevented by his 
minority; or 
(3) funds are needed for a minor's support and education and that protection i is PSCOBRARY 
or desirable to obtain or provide funds; and 
B. appointment of a conservator may be made in relation to the estate and financial affairs of 
a person for reasons other than minority if the court finds that the person has property that.may 
be wasted or dissipated unless proper management is provided; that funds are needed for the sup- 
port, care and welfare of the person or those entitled to be supported by him; that protection is 
necessary or desirable to obtain or provide funds; and that: 
(1) the person is incapacitated; or 
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(2) the person is unable to manage his estate and financial affairs effectively for reasons 
such as confinement, detention by a foreign power or disappearance. 


History: 1953 Comp., § 32A-5-401, enacted by Laws mental capacity and knowledge to execute a will. Lucero 


1975, ch. 257, § 5-401; 1987, ch. 12, § 2; 1989, ch. 252, v. Lucero, 1994-NMCA-128, 118 N.M. 636, 884 P.2d 527. 

§ 16; 1993, ch. 301, § 12. Costs of administration. — The cost to prepare a 
Bracketed material. — The bracketed material was transcript for an appeal taken in good faith is an admin- 

inserted by the compiler and is not part of the law. istrative expense and is chargeable against the ward's 
Compiler's notes. — This section includes within its estate. In re Pulver, 1994-NMCA-024, 117 N.M. 329, 817 

scope some of the functions of former 32-2-1 and 32-2-3, P.2d 985, cert. denied, 117'N.M. 524, 873 P.2d 270. 

1953 Comp. Law reviews. — For article, The Family Legal Check- 
The 1993 amendment, effective July 1, 1993, in Subsec- Up: A Guide to Planning and Drafting Wills for Middle- 

tion A, inserted "financial" in the introductory paragraph, Income Couples with Minor Children," see 8 N.M.L, Rev. 

substituted "financial" for "business" in Paragraph (2) and 171 (1978). 

made minor stylistic changes; and rewrote Subsection B. For note, "Tort Law — Hither the Parents or the Child 
The 1989 amendment, effective June 16, 1989, sub- May Claim Compensation for the Child and Medical and 

stituted "Conservatorship" for "Protective" in the sec- Non-Medical Damages: Lopez v. Southwest Community 

tion heading; deleted "or make other protective order for Health Services," see 23 N.M. L. Rev. 373 (1993), 

cause" following "conservator" in the undesignated in- Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 

troductory paragraph; in Subsection A deleted "or other of natural guardian to custody or control of infant's prop- 

protective order" following "conservator" in the introduc- erty, 6 A.L.R. 115. 

tory paragraph; and in Subsection B deleted "or other pro- Necessity and sufficiency of nation to alleged incompe- 

tective order" following "conservator" in the introductory tent of application for appointment of guardian or com- 

paragraph and substituted "property or financial affairs, mittee, 23 A.L.R. 594. 

_ or both" for "the estate and affairs" in that paragraph, Constitutionality of statute making. physical disability 
added present Paragraph (1), redesignated former Para- ground for appointment of guardian of person or property, 
graph (1) as Paragraph (2) while substituting therein 30 A.L.R. 1881. 

"financial affairs effectively for reasons such as confine- Remedy for conservation of property of alleged incom- 
ment" for "affairs effectively for reasons such as mental petent prior to his adjudication as such, 107 A.L.R. 1392. 
illness, mental deficiency, physical illness or disability, Construction and application of statute prescribing that 
chronic use of drugs, chronic intoxication, confinement", notice of petition or hearing for appointment of guard- 
and redesignated former Paragraph (2) as Paragraph (3) ian be of such nature or be given to such persons as court 
while substituting "and" for "or" near the middle of that deems reasonable or proper, 109 A.L.R, 338. 

paragraph. . Contract in consideration of renunciation of one's sta- 


tus, or right to appointment, as guardian, executor, ad- 
ministrator, trustee or other fiduciary, as contrary to pub- 


Conservatorship does not automatically preclude lic policy, 121A.L.R.677. 0 
mental capacity for will, — The Uniform pcbuta Code Mental condition which will justify the appointment of 
carefully separated the disability that is the basis for con- guardian, committee or conservator of the estate for an 
servatorship from the incapacity necessitating guardian- incompetent or spendthrift, 9 A.L.R.3d 774. u 
ship; therefore, a testatrix, although a conservator ofher  _—-14 C.d.S. Chemical Dependents § 4; 39 C.J.S. Guardian 
property had been appointed, could have the requisite and Ward §§ 9, 10; 49 C.J.S, Insane Persons § 11. 


ANNOTATIONS 


45-5-402. Protective proceedings; SHASCICHON of affairs of protected 
persons. | 


After the service of notice in a proceeding seeking the appointment of a conservator or other pro- 
tective order and until termination of the proceeding, the court in which the petition is filed has: 

A. exclusive jurisdiction to determine the need for a conservator or other protective order; 

B. exclusive jurisdiction to determine how the estate of the protected person which is subject 
to the laws of New Mexico shall be managed, expended or distributed to or for the use of the pro- 
tected person or any of his dependents; and ) 

C. jurisdiction to determine the validity of claims against the person or estate of the protected 
person and his title to any property or claim. 


History: 1953 Comp., § 32A-5-402, enacted by Laws incapacitated person and the spouse's attorney met with 
1975, ch. 257, § 5-402. the incapacitated person; during the meeting, the incapac- 
itated person executed a new estate plan giving the spouse 

ANNOTATIONS control of the incapacitated person's estate; and the con- 


servator tried to stop the meeting and the execution of the 
new estate plan, the district court had general civil juris- 
diction over the conservatorship and jurisdiction to void 
the new estate plan prior to the death of the incapacitated 
person, Clinesmith v. Temmerman, 2013-NMCA-024, 298 
P.8d 458, cert, denied, 2013-NMCERT-001. 


District court had jurisdiction to void incapaci- 
tated person's estate plan. — Where the district court 
appointed a guardian and conservator to protect the per- 
son and assets of the incapacitated person who was suf- 
fering from Alzheimer's disease; after the conservator was 
appointed and without notifying the district court, the 
conservator, or the guardian ad litem, the spouse of the 
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Distribution of estate of protected. person. — 
Where, during the lifetime of the decedent, the conserva- 
tor of the property and affairs of the decedent discovered 
an executed inter vivos trust agreement which provided 
for the distribution of the trust estate after the decedent's 
death to a cousin and three step-children; the conservator 
did not discover any assets or property. that the, decedent 
transferred to the trust or any documents identifying the 
trust. assets; the conservator. also found an unexecuted 
pour-over will that provided for the transfer of the de- 
cedent's probate assets to the trust upon the decedent's 
death; before the decedent died, the conservator filed a 
petition for instructions with the district court regard- 
ing whether the conservator should transfer the dece- 
dent's assets to the trust; before the district court heard 


45-5-402.1. Permissible court orders. 


UNIFORM PROBATE CODE’ 


45-5-402,1 


the conservator's petition, the decedent died leaving an 
estate of seven million dollars; one of the. decedent's in- 
testate heirs instituted a separate probate proceeding in 
district court; and the district court in the conservatorship 
proceedings determined that the probate court should 
decide the issue of whether to transfer the decedent's as- 
sets to the trust and terminated the protective proceeding 
without deciding the petition for instructions, the proper 
forum to determine whether to fund the,decedent's trust 
and give effect to the decedent's pour-over will was in the 
probate court. In re Borland, 2012-NMCA-108, 288 .P.3d 
912. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.8. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward § 11; 49 C.J.S. Insane Persons § 10. 


A. The court shall exercise the authority conferred in Chapter 45, Article 5 NMSA 1978 to en- 
courage the development of maximum self-reliance and independence of a protected person and 
make protective orders only to the extent necessitated by the protected person's mental and adap- 
tive limitations and other conditions warranting the procedure. 

B. The court has the following powers that may be exercised directly or through a conservator 
in respect to the estate and financial affairs of a protected person: : 

(1) while a petition for appointment of a conservator or other protective order is pending 
and after notice and a preliminary hearing, the court may preserve and apply the property of the 
person to be protected as may be required for the support of the person or his dependents; 

(2) after notice and hearing and upon determining that a basis for an appointment or 


other protective order exists with respect to a minor without other disability, the court has all 
those powers over the estate and financial affairs of the minor which are or may be necessary for 
the best interest of the minor and members of the minor's immediate family; 

(3) after notice and hearing and upon determining that a basis for an appointment, or 
other protective order exists with respect to a person for reasons other than minority, the court, for 
the benefit of the person and members of the person's immediate family, has all the powers over 
the estate and financial affairs which the person could exercise if present and not under disability, 
except the power to make a will. These powers include, but are not limited, to, the power to: 

(a) make gifts; 

(b) convey or release contingent and expectant interests in property, ingluging mari- 
tal property rights and any right of survivorship incident to joint tenancy; 

(c) exercise or release powers held by the protected person as trustee, personal repre- 
sentative, custodian for minors, conservator or donee of a power of appointment; - 

(d) enter into contracts; 

(e) create revocable or irrevocable trusts of property of the estate which may extend 
beyond the disability or life of the person; 

(f) exercise rights to elect options and change beneficiaries under insurance and an- 
nuity policies and to surrender the policies for their cash value; 

(g) exercise options of the person to purchase securities or other property; 

(h) exercise any right to an elective share in the estate of the person's deceased 
spouse; and 

(i) renounce or disclaim any interest by testate or intestate : succession or by inter vivos 
transfer, | 

» C,.. The court may exercise or direct the exercise of the following powers only if satisfied, after 

netics and hearing, that it is in the best interest of the protected person, and that the person either 
is incapable of consenting or has consented to the proposed exercise of power: 

(1) to exercise or release powers of appointment of which the Protectan person is sig dae 

(2) to renounce or disclaim interests; 

(3) to make gifts in trust or otherwise exceeding twenty percent of any year’ 8 income of the 
estate; and 
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(4) to change beneficiaries under insurance and annuity policies. 
D. A determination that a basis for appointment of a conservator or other protective order ex- 
ists has no effect on the Copal of the protected person: 


History: Laws 1993, ch, 301, 5 25. \ , proceeds in trust on the parent's:own initiative, and the 

district. court had the authority to remove the settlement 

ANNOTATIONS proceeds from the trust, pursuant to 45-5-402.1 NMSA 

Settlement proceeds for benefit of protected per- 1978. Chisholm v. Chisholm, 1999-NMCA-025, 126 N.M. 

son. — To the extent that the settlement proceeds in an 584, 973 P.2d 261, cert, quashed: 128 N.M. 10, 990 P.2d 
action against a health care provider arising from injury 824. g fpin, ‘ , 

to the protected child at birth were to benefit the child, Law reviews. — For article, "The New Mexico Uniform 

the child's parent did not have the ability to place the Trust Code," see 34 N.M.L. Rev. 1 (2004). 


45-5-403. Venue. 


Venue for conservatorship proceedings is; 
A. in the judicial district where the person to be protected resides or is present) or 
_B._ ifthe person to be protected does not reside in New Mexico, in any judicial district in New Mex- 
ico where he has property. If the person to be protected is admitted to an institution pursuant to the 
order of a court of competent jurisdiction, venue is also in the judicial district in which that court sits. 


History: 1953 Comp., § 32A-5-403, enacted by Laws | Bank v. Galt, 1979-NMCA-148, 94 N.M. 111, 607 P.2d 649, 


1975, ch. 257, § 5-403; 1993; ch. 301, § 13. ' cert. denied, 94 N.M. 628, 614 P.2d 545. 

The 1993 amendment, effective July 1, 1993, inserted There is no conflict between this section and 
"conservatorship" and deleted "under. Sections 5-401 38-3-1 NMSA 1978 in connection with a damage suit 
through 5-432" in the introductory paragraph; rewrote filed by a conservator. Santa Fe Nat'l Bank v. Galt, 
Subsection A; and added the second sentence in Subsec- 1979-NMCA-148, 94 N.M. 111, 607 P.2d 649 (Ct. App.), 
tion B, cert. denied, 94 N.M, 628, 614 P.2d 545, 

Am, Jur. 2d, A.L.R. and C,J.S. references. — 14 
ANNOTATIONS C.J.S,, Chemical Dependents § 4; 39 C.J.S. Guardian and 


Venue restrictions apply to proceedings involving Ward § 20; 49 CJS. Insane Per ks § 12. 
institution and conduct of conservatorship. Santa Fe Nat'l | 


45-5-404. Original petition for appointment of conservator. 


A. The following may petition for the appointment of a conservator: 

(1) aperson interested in the estate, financial affairs or welfare of an individual, including 
a person that would be adversely affected by lack of effective management of property or financial 
affairs of an individual; or 

(2) the guardian for an individual. 

B. A petition under Subsection A of this section shall state the petitioner's name, principal 
residence, current street address, if different, relationship to the alleged incapacitated person, in- 
terest in the appointment, the name and address of any attorney representing the petitioner and, 
to the extent known, the following: 

(1) the alleged incapacitated person's name, age, principal residence, current street ad- 
dress, if different, and, if different, address of the dwelling in which it is proposed that the alleged 
incapacitated person will reside if the petition is granted; 

(2) the name and address of the alleged incapacitated person's: 

(a) _ spouse, or, if the alleged incapacitated person has none, an adult with whom the 
alleged incapacitated person is in a long-term relationship of indefinite duration in which the indi- 
vidual has demonstrated an actual commitment to the alleged incapacitated person similar to the 
commitment of a spouse and in which the individual and the alleged incapacitated BEA, consider 
themselves to be responsible for each other's well-being; 

(b) adult children or, if none, each parent and adult sibling of the alleged incapaci- 
tated person or, if none, at least one adult nearest in kinship to the alleged incapacitated person 
who can be found with reasonable diligence; and 
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(c) adult stepchildren whom the alleged incapacitated person actively parented dur- 
ing the stepchildren's minor years and with whom the alleged incapacitated person had an ongo- 
ing relationship during the two years immediately preceding the filing of the petition; | 

(3) the name and current address of each of the following, if applicable: 

(a) aperson responsible for the care or custody of the alleged incapacitated person; 

(b) any attorney currently representing the alleged incapacitated person; 

(c) the representative payee appointed by the federal social security administration 
for the alleged incapacitated person; 

(d) aguardian or conservator acting for the alleged incapacitated person in New Mex- 
ico or another jurisdiction; 

(e) a trustee or Lies of a trust or custodianship of which the alleged incapaci- 
tated person is a beneficiary; 

(f) the fiduciary appointed for the alleged incapacitated person by the federal depart- 
ment of veterans affairs; 

(g) an agent designated under a power of attorney for health care in which the al- 
leged incapacitated person is identified as the principal; 

(h) an agent designated under a power of attorney for finances in which the alleged 
incapacitated person is identified as the principal; 

(i) a person known to have routinely assisted the alleged incapacitated person with 
decision making in the six-month period immediately before the filing of the petition; and 

(j) any proposed conservator, including a person nominated by the alleged i incapaci- 
tated person; 

(4) a general statement of the alleged incapacitated person's property with an aatinaans 
of its value, including any insurance or pension and the source and amount of other anticipated 
income or receipts; 

(5) the’reason conservatorship is necessary, including a brief description of: 

(a). the nature and extent of the alleged incapacitated person's alleged need; 

(b) if the petition alleges the alleged incapacitated person is missing, detained or un- 
able to return to the United States, the relevant circumstances, including the time and nature of 
the disappearance or slgeciteis and any search or inquiry concerning the alleged incapacitated 
person's whereabouts; 

(c) any less restrictive alternative for meeting the alleged incapacitated person's al- 
leged need that has been considered or implemented; 

(d) ifno less restrictive alternatives have been considered or implemented, the reason 
it has not been considered or implemented; and 

(e) the reason a less restrictive alternative is insufficient to meet the alleged inca- 
pacitated person's need; | 

(6) whether the petitioner seeks a limited conservatorship or a full conservatorship; 

(7) if the petitioner seeks a full conservatorship, the reason a limited conservatorship 1 in- 
stead of conservatorship is not appropriate; 

(8) if the petition includes the name of a proposed conservator, the reason the proposed 
conservator should be appointed; 

(9) ifthe petition is for a limited conservatorship, a description of the property to be placed 
under the conservator's control and any requested limitation on the authority of the conservator; 

(10) whether the alleged incapacitated person needs an interpreter, translator or other 
form of support to communicate effectively with the court or understand court proceedings; and 

(11) the name and address of an attorney representing the petitioner, if any. 


History: 1953 Comp., § 32A-5-404, enacted by Laws Applicability. — Laws 2018, ch. 10, § 16 provided that 
1975, ch. 257, § 5-404; —— ch, 252, § 17; 2018, ch. 10, the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 
§ 8. A. a proceeding for appointment of a guardian or con- 

The 2018 emennmeor effective July 1, 2018, revised servator or for a protective arrangement instead of guard- 
the language regarding who may petition for the appoint- ianship or conservatorship commenced on or after July 1, 
ment of a conservator, and revised the information re- 2018; and 
quired to be included in a petition for appointment of con- B. a guardianship, conservatorship or protective ar- 
servator; deleted former Subsections A and B, and added rangement instead of guardianship or conservatorship 
new Subsections A and B. in existence on June 80, 2018 unless the court finds 
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application of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "of conservator" for "or protective order" in the 
- section heading; in Subsection A, deleted "or for other ap- 
propriate protective order" at the end of the introductory 
paragraph and substituted all of the present language of 
Paragraph (1) following "person" for "to be protected"; in 
Subsection B,' substituted "state the following" for "set 
forth to the extent known" in the introductory paragraph 
and substituted "for whom a conservator is sought" for "to 
be protected" in Paragraphs (2) and (3) and added Sub- 
sections B(11) and B(12); rewrote former Subsection C as 
Subsections B(9) and B(10). 


ANNOTATIONS 


No jurisdiction where statutory requirements 
not fulfilled. — Where in the proceeding under former 


PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 


45-5-405 


31-7-14, 1953 Comp., there were no parties defendant, 
even though the statute specifically stated that the widow 
and the minors "shall" be made parties defendant, and 
there was never any service obtained upon the minor 
heirs of decedent, as the file showed that no summons was 
ever issued even though the statute provided "summons 
shall issue," the district court failed to obtain jurisdic- 
tion of the parties or the subject matter. Bonds v. Joplin's 
Heirs, 1958-NMSC-095, 64 N.M. 342, 328 P.2d 597 (de- 
cided under former law). 

Law reviews. — For note, "Tort Law — Hither the Par- 
ents or the Child May Claim Compensation for the Child's 
Medical and Non-Medical Damages: Lopez v. Southwest 
Community Health Services," see 23 N.M. L. Rev. 373 
(1993). , ' 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward 8§ 21, 25; 49 C.J.S. Insane Persons § 40. 


45-5-404.1. Duties of guardian ad litem. 


A. The guardian ad litem shall: 


(1) interview the person to be protected in person prior to the hearing; 

(2) present the position of the person to be protected to the court; 

(3) interview the qualified health care professional, the visitor, the proposed conservator 
and any other person who may have relevant information concerning the person to be protected; 

(4) review both the medical report submitted by the qualified health care professional and 


the report by the visitor; 


(5) obtain independent medical or psychological assessments, or both, if necessary; and 
(6) file a written report with the court prior to the hearing on the petition for appointment. 
B. Unless otherwise ordered by the court, the duties of the guardian ad litem terminate and 
the guardian ad litem is discharged from the guardian ad litem's duties upon entry of the order 
appointing the conservator and acceptance of the appointment by the conservator. 


History: 1978 Comp., § 45-5-404,1, enacted by Laws 
1989, ch. 252, § 18; 1993, ch, 301, § 14; 2019, ch. 228, § 8. 
The 2019 amendment, effective July 1, 2019, required 
a guardian ad litem to file a written report with the court 


prior to a hearing on a petition for appointment; in Sub- 
section A, added new Paragraph A(6). 

The 1993 amendment, effective July 1, 1993, desig- 
nated and rewrote Subsection A and added Subsection B. 


45-5-405. Notice in conservatorship proceedings. 


A. On filing of a petition under Section 45-5-404 NMSA 1978 for appointment of a conservator, 
the court shall set a date, time and place for a hearing on the petition. 

B. Acopy of a petition under Section 45-5-404 NMSA 1978 and notice of a hearing on the petition 
shall be served personally on the alleged incapacitated person. If the alleged incapacitated person's 
whereabouts are unknown or personal service cannot be made, service on the alleged incapacitated 
person shall be made as provided in Section 45-1-401 NMSA 1978. The notice shall inform the alleged 
incapacitated person of the alleged incapacitated person's rights at the hearing and the right to at- 
tend the hearing. The notice also shall include a description of the nature, purpose and consequences 
of granting the petition. The court shall not grant a petition for appointment of a conservator if notice 
substantially complying with this subsection is not served on the alleged incapacitated person. 

C. Ina proceeding on a petition under Subsection B of this section, the notice required shall be 
given to the persons required to be listed in the petition under Section 45-5-404 NMSA 1978 and any 
other person interested in the alleged incapacitated person's welfare the court determines. Failure to 
give notice under this subsection does not preclude the court from appointing a conservator. 

D. After the appointment of a conservator, notice of a hearing on a petition for an order under 
Part 4 of Chapter 45, Article 5 NMSA 1978, together with a copy of the petition, shall be given to: 
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(1) the protected person subject to conservatorship if the protected person is not nimteen 
detained or unable to return to the United States; 

(2) .the conservator; and 

(8) any other person the court determines. 


History: 1953 Comp., § 32A-5-405, enacted by Laws inserted near the middle of that sentence "anda copy. of 
1975, ch. 257, § 5-405; 1989, ch. 252, § 19; 1993, ch, 301, the petition and any interim orders that may have been 


§ 15; 2018, ch. 10, § 9. entered", and substituted the present language of the sec- 
The 2018 amendment, effective July 1, 2018, rewrote ond sentence for "Waiver by a person to be protected is not 
the notice requirements for the appointment of a conser- effective unless he attends the hearing, or unless. minor- 
vator; and deleted former Subsections A through D, and ity is the reason for the proceeding, waiver is confirmed 
added new Subsections A through D, : in an interview with the visitor appointed by the court"; 
Applicability. — Laws 2018, ch. 10, § 16 provided that added present Subsection B; redesignated former Subsec- 
the provisions of Laws 2018, ch, 10, §§ 1 through 14 apply to: tion B as Subsection C, while deleting in the first sentence 
A. a proceeding for appointment of a guardian or con- thereof "or other initial protective order" following "con- 
servator or for a protective arrangement instead of guard- servator"; and made minor stylistic changes throughout 
ianship or conservatorship commenced on or after July 1, the section. 
2018; and ANNOTATIONS 


B, a guardianship, conservatorship or protective ar- 
rangement instead of guardianship or conservatorship 


No jurisdiction where statutory re uinemente not 
in existence on June 30, 2018 unless the court finds ap- : ‘ ee 


fulfilled, — Where, in the proceeding under former 31- 


plication of a particular provision of this act would sub- 7-14, 1953 Comp., there were no parties defendant even 
stantially interfere with the effective conduct of the pro- though the statute specifically stated that the widow and 
ceeding or prejudice the rights of a party, in which case the minors "shall" be made parties defendant, and there 


the particular provision of this act does not apply and the 
superseded law applies. 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 


was never any service obtained upon the minor heirs of 
decedent, as no summons was issued even though the 
statute provided "summons shall issue," the district court 
failed to obtain jurisdiction of the parties or the subject 


practicable, 7 ' i 4 ck 

The 1989 amendment, effective June 16, 1989, added Sti eevee ree ee er aegleoetit aed 
"of petition; waivers" to the section heading: in Subsec- ‘Am, Jur. od Ati. and Calf, reterencea ae 
tion A substituted "the person for whom a conservator © qjg Chemical Dependents § 4: 39 C.J.8, Guardian and 
is sought" for "or other protective order, the person to be Ward §§ 23, 24; 49 C.J.S. Insane Dersons § 40. 


protected" near the beginning of the first sentence and 


45-5-405.1. Protective arrangements and single transactions 
authorized. 


A. If after notice in admin ioe with Section 45-5-405 NMSA 1978 to all interested persons, as 
defined in Section 45-1-201 NMSA 1978, and after hearing, it is established that a basis exists as 
described in Section 45-5-401 NMSA 1978 for affecting the estate and financial affairs of a person, 
the court, without appointing a conservator, may issue an order pursuant to Subsection B of this 
section for a protective arrangement instead of conservatorship for the person. Unless the person 
already has an attorney of the person's own choice, the court shall appoint an attorney to repre- 
sent the person at the hearing. The court-appointed attorney shall have the duties of a guardian 
ad litem, as set forth in Section 45-5-404.1 NMSA 1978. 

B, The court, instead of appointing a conservator, may: 

(1) authorize a person or direct a person to execute a transaction necessary to protect the 
financial interest or property of the protected person, including: 
; (a) ‘an action to establish eligibility for benefits; 

(b) payment, delivery, deposit or retention of funds or property; 

(c) sale, mortgage, lease or other transfer of property, including cht rights and oil, 
gas and other mineral interests; 

(d) purchase of an annuity; 

(e) entry into a contractual relationship, including a contract to provide for personal 
care, supportive services, education, training or employment; 

(f) addition to or establishment of a trust; — 

(g) ratification or invalidation of a contract, trust or other transaction, including a 
transaction related to the property or business affairs of the protected person; or 

(h) settlement of a claim; or 


ifs 
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(2) restrict access to the protected person's property by a specified person whose access to 
the property places the protected person at serious risk of financial harm. 

C, After the notice and.hearing pursuant to Subsection A of this section, the court may issue 
an order to restrict access to the protected person or the protected person's property by a specified 
person that the court finds by clear and convincing evidence: 

(1) through fraud, coercion, duress or the use of deception and control caused or attempted 
to cause an action that would have resulted in financial harm to the protected person or the pro- 


tected person's property; and 


(2) poses a serious risk of substantial financial harm to the protected person or the pro- 


tected person's property. 


D. Before issuing an order pursuant to Subsection B or C of this section, the court shall con- 
sider the factors described in Section 45-5-417 NMSA _.1978 that a conservator shall consider when 
making a decision on behalf of an individual subject to conservatorship. 

E. Before issuing an order pursuant to Subsection B or C of this section fora protected person 
who is a minor, the court also shall consider the: best interest of the minor, the preference of the 
parents of the minor and the preference of the minor, if the minor is twelve years of age or older. 

F. Before issuing an order'pursuant to Subsection B or C of this section for a protected person 
who is an adult, the court shall also consider the adult's prior or current directions, preferences, 
opinions, values and actions, to the extent actually known or reasonably ascertainable. 


History: Laws 1993, ch. 301, § 26; 2018, ch. 10, § 10. 

The 2018 amendment, effective July 1, 2018, clari- 
fied how courts would be permitted, without appointing 
a conservator, to issue orders of protective arrangements 
authorizing persons to protect the financial interests or 
property of protected persons, including establishing eli- 
gibility for benefits, executing transactions for the sale, 
mortgage, lease, or other transfer of property, purchasing 
an annuity, and entering into contractual arrangements, 
clarified the process by which a court can restrict a per- 
.son's access to a protected person or their property, and re- 
quired courts to consider the best interest of the protected 
person and the protected person's preferences when issu- 
ing orders of protective arrangements; in Subsection A, 
after "without appointing a conservator, may", deleted the 
remainder of the subsection, which related to protective 
arrangements and certain single transactions for the care 
of protected persons, and added "issue an order pursuant 
to Subsection B of this section for a protective arrange- 
ment instead of conservatorship for the person. Unless 
the person already has an attorney of the person's own 


choice, the court-.shall appoint an attorney to represent 
the person at the hearing. The court-appointed attorney 
shall have the duties of a guardian ad litem, as set forth in 
Section 45-5-404.1 NMSA 1978"; and deleted former Sub- 
sections B and C, and added new Subsections B through F, 

Applicability, — Laws 2018, ch. 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply 
to: 

A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 
ianship or conservatorship commenced on or after July 1, 


2018; and 


B. a guardianship, conservatorship or protective ar- 
rangement instead of guardianship or. conservatorship 
in existence on June 30, 2018 unless the court finds ap- 
plication of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies. 


45-5-406. Guardianship and protective proceedings; request for notice; 
interested person. 


A. Any interested person who desires to be notified before any order is made in a guardianship 
proceeding, including any proceeding subsequent to the appointment of a guardian, or in a protec- 
tive proceeding may file a request for notice with the clerk of the court in which the proceeding is 
pending. The clerk shall mail a copy of the request to the petitioner and to the guardian or conser- 
vator if one has been appointed. A request is not effective unless it contains a statement showing 
the interest of the person making it and the address of that person or an attorney to whom notice 
is to be given. The request is effective only as to matters occurring after the filing. 

B. Any governmental agency paying or planning to pay benefits to the person to be protected is 
an interested person in a protective proceeding. 

C. In addition to the notices required by Section 45-5-207 or 45-5-309 NMSA 1978, notice of a 
petition for guardianship and of any subsequent proceedings or requests for orders shall be given 
to each interested person who has filed a request for notice pursuant to the provisions of Subsec- 
tion A of this section, Except as otherwise required by law, notice shall be given in accordance with 
Section 45-1-401 NMSA 1978. 
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History: 1953 Comp., § 32A-5-406, enacted by Laws. 


1975, ch. 257, § 5-406; 1993, ch. 301, § 16; 1995, ch. 210, 
§ 57. 

The 1995 amendment, effective July 1, 1995, added 
"Guardianship and" to the beginning in the section head- 
ing; rewrote Subsection A to such an extent that a de- 
tailed comparison would be impracticable; in Subsection 
B deleted "An interested person in protective proceedings 
includes" at the beginning and added "is;an interested 
person in a protective proceeding" at the end; and added 
Subsection C. 


UNIFORM PROBATE CODE 


45-5-407 


The 1993 amendment, effective July 1, 1993, inserted 
"petitioner or the" in the second sentence in Subsection A 
and rewrote Subsection B which read "Any governmental 
agency paying or planning to pay benefits to the person to 
be protected is an interested person in protective proceed- 
ings," 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S, Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward § 22; 49 C.J.S. Insane Persons § 40. 


45-5-407. Procedure for court appointment of a conservator. 


A. Upon receipt of a petition for appointment of a conservator or other protective order hapa 
of minority, the court shall set a date for hearing on the matters alleged in the petition. If at any 
time in the proceeding the court finds the minor,is or may be inadequately represented, it may 
appoint an attorney to represent the minor, giving consideration to the choice of the minor if the 
minor is fourteen years of age or older. An attorney appointed by the court to represent a minor 
shall represent and protect. the interests of the minor. 

B. Upon receipt of a petition for appointment of a conservator for reasons other than si 
the court shall set a date for hearing. Unless the person to be protected is already represented by 
an attorney of the person's own choice, the court shall appoint an attorney to represent the person 
to be protected in the proceeding. The court-appointed attorney shall have the duties of a guardian 
ad litem as set forth in Section 45-5-404:1 NMSA 1978. 

C. Ifthe petition is for the appointment of a conservator for an incapacitated person, the per- 
son to be protected shall be examined by a qualified health care professional appointed by the 
court who shall submit a report in writing to the court. The report shall: 

(1) describe the nature and degree of the person's incapacity, if any, and the level of, the 
intellectual, developmental and social functioning of the person to be protected; and 

(2) contain observations, with supporting data, regarding the ability of the person to be 
protected to manage the person's estate or financial affairs. 

D. The court shall also appoint a visitor who shall interview the person seeking appointment 
as conservator and the person to be protected. The visitor shall also visit the present place of resi- 
dence of the person to.be protected. The visitor shall evaluate the needs of the person to be pro- 
tected and shall submit a written report to the court. The report shall include a recommendation - 
regarding the appropriateness of the appointment of Ne proposed conservator. The PRE shall 
also include recommendations regarding: 

(1) those aspects of the person's financial affairs that the person to be protected can man- 
age without supervision or assistance; 

(2) those aspects of the person's financial affairs that the person to be protected could 
manage with the supervision or assistance of support services and benefits; and 

(3) those aspects of the person's financial affairs that the person to be protected is unable 
to manage even with the supervision or assistance of support services and benefits. 

Unless otherwise ordered by the court, the appointment of the visitor terminates and the visitor 
is discharged from duties upon entry of an order appointing a conservator and acceptance of the 
appointment by the conservator. 

E. The person to be protected shall be present at the hearing on the issues raised by the peti- 
tion and any response to the petition, unless the court determines it is not in the best interest 
of the person for whom a conservator is sought to be present because of a threat to the health or 
safety of the person for whom a conservator is sought or others as determined by the court. The 
court upon request or its own motion may conduct hearings at the location of the person to be 
protected if the person is unable to be present in court. At a hearing conducted pursuant to this 
section, the person to be protected may: 

(1) present evidence and subpoena witnesses and documents; . 
(2) examine witnesses, including a court-appointed guardian ad litem, qualified health 
care professional and visitor; and 
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(3) | otherwise participate in the hearing. 

F. The person to be protected shall not be permitted by the ant to consent to the ap! Sena 
of a conservator. ° 

G. The court, at the hearing on the walition for appointenent of conservator, shall: 

(1) inquire into the nature and extent of the functional limitations of the person to be pro- 
tected; and 
(2) ascertain the person's NS olen to manage the person's financial affairs. 

H. If it is determined that the person to be protected possesses the capacity to manage the 
person's estate or financial affairs, or both, the court shall dismiss the petition. 

I. Alternatively, the court may appoint a full conservator, as requested in the petition, or a lim- 
ited conservator and confer specific powers of conservatorship after finding in the record based on 
clear-and convincing evidence that: 

(1) the persen to be protected is totally eA teens or is Cegp Sieg le only in specific 
areas as alleged in the petition; 

(2) the conservatorship is necessary as a means of platy managing the estate or fi- 
nancial affairs, or both, of the person to be: protected; 

(3). there are not available alternative resources that ae the effective management of 
the estate and financial affairs of the person to be protected; 

(4) the conservatorship is appropriate as the least restrictive fae of intervention consis- 
tent with the preservation of the property of the person tobe protected; and 

(5) the proposed conservator is both qualified and suitable and is willing to serve. 

J. After hearing; upon finding that a basis for the appointment of a conservator has been es- 
_ tablished, the court shall make an appointment of a conservator. The court shall appoint a limited 
conservator if it determines that the incapacitated person is.able to manage some but not all as- 
pects of the incapacitated person's estate and financial affairs. The court shall specify those pow- 
ers that the limited conservator shall have and may further restrict each power so as to permit the 
incapacitated person to care for the incapacitated person's estate and financial affairs commensu- 
rate with the incapacitated person's ability to do so. 

K. A person for whom a conservator has been appointed retains all legal and civil rights except 
those that have been specifically granted to the conservator by the court. The conservator shall 
exercise supervisory powers over the estate and financial affairs of the incapacitated person in a 
manner that is the least restrictive form of intervention consistent with the order of the court. 

L. The rules of evidence shall apply and no hearsay evidence that is not otherwise admissible 
in a court shall be admitted into evidence except as otherwise provided in the Uniform Probate 
Code [Chapter 45 NMSA 1978]. 

M.. The existence of a proceeding for or the existence of conservatorship i is a matter of public 
record unless the court seals the record after: 

(1) the alleged incapacitated person, the protected) person subject to conservatorship or the 
parent or a guardian of a minor subject to conservatorship requests that the record be sealed; and 
(2) . either: 
(a) . the petition for conservatorship i is dismissed; or 
(b) the conservatorship is terminated. 

N.. An alleged incapacitated person or protected person subject:to a proceeding for a conser- 
vatorship, whether or not a conservator is appointed, an attorney designated by the alleged inca- 
pacitated person or protected person and a person entitled to notice may access court records of 
the proceeding and resulting conservatorship. A person not otherwise entitled to access to court 
records under this section for good cause may petition the court for access to court records of the 
conservatorship. The court shall grant access if access is in the best interest of the alleged inca- 
pacitated person or protected person subject to conservatorship or furthers the public interest 
and does not endanger the welfare or financial interests of the alleged incapacitated person or 
individual, 

O. .A report pursuant to Subsections C and D of this section or a written report filed pursuant 
to Section 45-5-404.1 or 45-5-409 NMSA 1978 is confidential and shall be sealed on filing, but is 
available to: | 

(1) the court; 
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(2) the alleged incapacitated person or protected person who is'the eae of the plats 
without limitation as to use; 

(3) the petitioner, guardian ad litem, visitor and an attorney of bebe for purposes of the 
proceeding; 

(4) unless the court directs otherwise, an agent appointed under a power of attorney for 
finances in which the alleged incapacitated person is identified as the principal; and | 

(5) any other person if it is in the public interest, as adaternined by the court, or for a pur- 
pose the court orders for good cause. 

P. Notwithstanding the provisions of Subsection M of this section, any disclosure of iif 
tion shall not include any diagnostic information, treatment information or other medical or psy- 
chological information. 

Q. The issue of whether a conservator shall be appointed for the alleged incapacitated person 
shall be determined by the court at an open hearing unless, for good cause, the court determines 
otherwise. 

R. Upon request of the petitioner or person to be protected, the court shall schedule a jury trial. 

S. Upon entry of an order appointing a conservator, a copy of the order shall be furnished to the 
person for whom the conservator was appointed and that person's counsel. The order shall contain 
the name and address of the conservator as well as notice to the person for whom the conservator 
was appointed of that person's right to appeal the appointment and of that person's right to seek 
alteration or termination of the conservatorship at any time. 


History: 1953 Comp., § 32A-5-407, enacted by Laws commentary and introduction and enactment by state leg- 


1975, ch. 257, § 5-407; 1989, ch. 252, § 20; 1993, ch. 301, islatures; 
§ 17; 1998, ch, 32, § 4; 2018, ch. 10, § 11; 2019, ch. 228, § 9. B. the feasibility of the implementation in New Mexico 
The 2019 amendment, effective July 1, 2019, revised of the Uniform Guardianship, Conservatorship and Other 
hearing procedures on a petition for court appointment Protective Arrangements Act; and 
of a conservator, and provided the person to be protected C. an estimate of the financial cost to the judiciary to 
with the opportunity to participate in hearings on the pe- implement the Uniform Guardianship, Conservatorship 
tition for appointment of a conservator; in Subsection E, and Other Protective Arrangements Act. 
after "present in court", added "At a hearing conducted The 1998 amendment, effective May 20, 1998, in- 
pursuant to this section, the person to be protected may:", serted "person" at the end of Paragraph I(4); inserted 
and added new Paragraphs E(1) through E(3); and in Sub- "Uniform" in Subsection L; in Subsection M, inserted 
section O, after "A report", deleted “under Section" and "except that the public shall be granted access to the fol- 
added "pursuant to Subsections C and D of this section or lowing information:" and added Paragraphs M(1) to M(5); 
a written report filed pursuant to Section 45-5-404.1 or". and added Subsection N and redesignated the following 
The 2018 amendment, effective July 1, 2018, desig- subsections accordingly. 
nated which records of a conservatorship were confiden- The 1993 amendment, effective July 1, 1993, rewrote 
tial and which were a matter of public record, and desig- this section to the extent that a detailed comparison is im- 
nated who may access confidential court records; deleted practicable. 
former Subsection M, added new Subsections M through .The 1989 amendment, effective June 16, 1989, in 
O, redesignated former Subsection N as Subsection P, de- Subsection A substituted "shall represent and protect the 
leted former Subsection O, and added a new Subsection Q. interests of the minor" for "has the duties of a guardian 
Applicability. — Laws 2018, ch. 10, § 16 provided that ad litem" in the last sentence; in Subsection B deleted 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to; “or other protective order" following "conservator" in the 
A. a proceeding for appointment of a guardian or con-’ first sentence, and rewrote the last three sentences; added 
servator or for a protective arrangement instead of guard- present Subsections C through F; redesignated former 
ianship or conservatorship commenced on or after July 1, Subsection C as present Subsection G, while deleting "or 
2018; and other protective order" following "conservator" near the 
B. a guardianship, conservatorship or protective ar- © beginning and substituting "of a conservator" for "or other 
rangement instead of guardianship or conservatorship appropriate protective order" at the end; deleted former 
in existence on June 30, 2018 unless.the court finds ap- Subsection D, relating to cases involving the veterans ad- 
plication of a particular provision of this act youre sub- ministration; and added Subsections H through K. 
stantially interfere with the effective conduct of the pro- = : <a 
ceeding or: prejudice the rights of a party, in which case ANNOTATIONS 


Conservator for estate of minor. — In the appoint- 
ment of a conservator for the estate of a minor, the district 

Temporary provisions, — Laws 2018, ch. 10, § 15 pro- court was not required to find by clear and convincing evi- 
vided that on or before November 1, 2018, and again on or dence that the conservatorship is the least restrictive form 
before November 1, 2019, the administrative office of the of intervention. Chisholm v. Chisholm. 1999-NMCA-025 
courts shall report to the legislative finance committee on 126 N.M. 584. 973 P2d 261 cert quashed 128 NM 10. 
the following topics: 990 P2d 824. ‘ cr i . ‘Tee 

A, the status of the Uniform Guardianship, Conser- Appointment and appearance of attorney cannot 
vatorship and Other Protective Arrangements Act as cure defect in jurisdiction. — Where the jurisdiction 
approved by the national conference of commissioners of the court was not properly invoked by following the 
on uniform state laws, including publication of official statute in the first instance, the mere appointment and 


the particular provision of this act does not apply and.the, 
superseded law applies. 
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appearance of a member of the bar to act as guardian 


ad litem cannot cure this defect. Bonds v. Joplin's Heirs, 
1958-NMSC-095, 64 'N.M. 342, 328 P.2d 597 (decided un- 
der former law). 

Appointment as guardian ad litem is position of 
highest trust and no attorney should ever blindly enter 
an appearance as guardian ad litem and allow a mat- 
- ter to proceed without a full and complete investigation 


PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 
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into the facts and law so that his clients will be fairly and 
competently represented and their rights fully and ade- 
quately protected and preserved. Bonds v. Joplin's Heirs, 
1958-NMSC-095, 64 N.M. 342, 828 P.2d 597 (decided un- 
der former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward §§ 26 to 28; 49 C.J.S, Insane Persons §§ 37, 40. 


45-5-408. Temporary conservators. 


A. When a petition for conservatorship has been filed, but adherence to the procedures set 
out in Section 45-5-407 NMSA 1978 would cause serious, immediate and irreparable harm to the 
alleged incapacitated person's or minor's estate or financial interests, or both, the court may ap- 
point a temporary conservator prior to the final hearing and decision on the petition, subject to the 
requirements of this section. 

B. Upon separate motion by the petitioner, the court shall schedule and hold a hearing on the 
appointment of a temporary conservator no later than ten business days from the date the motion 
is filed and appoint a guardian ad litem for the alleged incapacitated person. The guardian ad 
litem shall file a report no later than two days prior to the hearing. The report shall identify and 
present all available less restrictive alternatives to conservatorship and include those items found 
in Paragraphs (1) and (2) of Subsection A of Section 45-5-404.1 NMSA 1978. Notice of the hearing 
shall be provided as set out in Section 45-5-405 NMSA 1978. 

C. Upon a finding that serious, immediate and irreparable harm to the alleged incapacitated 
person's estate and financial interests would result during the pendency of petition, the court shall 
appoint a temporary conservator and shall specify the temporary conservator's powers in order to 
prevent serious, immediate and irreparable harm to the alleged incapacitated person's property. 
The duration of the temporary conservatorship shall not exceed thirty days. However, if after a 
hearing in which there is a showing of good cause, the court may extend the temporary conserva- 
torship for no more than an additional sixty days. 

D. Atemporary conservator may be appointed without notice to the alleged incapacitated per- 
‘son and to the alleged incapacitated person's attorney only if it clearly appears from specific facts 
shown by affidavit or sworn testimony that serious, immediate and irreparable harm will result to 
the alleged incapacitated person's estate or financial interests before a ten-day hearing on the ap- 
pointment of a temporary conservator can be held. If a temporary conservator is appointed with- 
out notice to the alleged incapacitated person and the alleged incapacitated person's attorney, the 
court shall schedule and hold a hearing no later than ten business days from the date the motion 
for temporary conservator is filed to determine whether the temporary conservatorship should 
continue and, if so, to address the continued authority of the temporary conservator. The petitioner 
shall have the alleged incapacitated person and the alleged incapacitated person's attorney served 
personally within twenty-four hours of the appointment of a temporary conservator as provided 
in Subsection B of Section 45-5-405 NMSA 1978. The alleged incapacitated person, the alleged 
incapacitated person's counsel or any interested person may appear and move dissolution or modi- 
fication of the court's order, and, in that event, the court shall proceed to hear and determine such 
motion at the initial ten-day hearing or no later than ten Sete days from the date the motion 
is made, whichever comes first. 

E. A temporary conservator is entitled to the care and custody of the alleged incapacitated 
person's estate and financial interests, but a temporary conservator may not sell or dispose of any 
property belonging to the alleged incapacitated person, or make a change to the housing or other 
placement of the alleged incapacitated person, without specific authorization from the court. A 
temporary conservator may be removed by the court at any time. A temporary conservator shall 
file an initial written report with the court within fifteen days of appointment by completing the 
conservator's inventory, as approved by the supreme court. A temporary conservator shall file a 
final written report with the court by completing the conservator's report, as approved by the 
supreme court, within fifteen days of the termination of the temporary conservatorship or as oth- 
erwise ordered by the court. In all other respects, the provisions of the Uniform Probate Code 
[Chapter 45 NMSA 1978] concerning conservators apply to temporary conservators. 
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F, Appointment of a temporary conservator shall have the temporary effect: of limiting the 
legal rights of the alleged incapacitated person as specified in the court order. HPPa EY of a 
temporary conservator shall not be evidence of incapacity. 


‘History: 1978 Comp,, § 45-5-408, enacted by Laws 
1989, ch. 252, § 21; 1993, ch. 301, § 18; 2022, ch, 36, § 2. 

Repeals and reenactments. — Laws 1989, ch. 252, 
§ 21, repealed former 45-5-408 NMSA 1978, as enacted by 
Laws 1975, ch. 257, § 5-408, relating to permissible court 
orders, and enacted a new section, effective June 16, 1989. 

The 2022 amendment, effective July 1, 2022, revised 
the procedures for the appointment of temporary. con- 
servators, and clarified certain reporting requirements; 
in Subsection A, after "When a petition for", deleted "ap- 
pointment of a conservator" and added "conservatorship", 
after "set out in", deleted "this section" and added "Sec- 
tion 45-5-407 NMSA 1978", after "irreparable harm to 
the", added "alleged incapacitated person's or minor's", 
and after "or both", deleted "of the person to be protected"; 
in Subsection B, after "Upon", added "separate", after 
"shall schedule" added "and hold", after "appointment of 
a temporary conservator", deleted "for the earliest pos- 
sible date, appoint counsel for the person to be protected 
and give notice as provided in Section 45-5-405 NMSA 
1978" and added the remainder of the subsection; added a 
new subsection designation "C." and redesignated former 
Subsection C as Subsection D; in Subsection C, after each 
occurrence of "immediate and irreparable harm to the", 
added "alleged incapacitated person's", after "financial 
interests", deleted "of the person to be protected", after 
"property", deleted "of the person to be’ protected", after 
"shall not exceed", deleted "sixty days, except that upon 
order of the court, the temporary conservatorship may be 


extended for no more than", and added the last sentence 
of the subsection; in Subsection D, after "without notice 
to the", added "alleged incapacitated", after the next oc- 
currence of "person", deleted "to be protected" and added 
"and to the alleged incapacitated person's attorney", af- 
ter "harm will result to the", added "alleged incapacitated 
person's", after "financial interests", deleted "of the person 
to be protected", after "before a", added "ten-day", deleted 
"The person to be protected shall be’ notified in a writing 
by the petitioner within twenty-four hours of the appoint- 
ment of a temporary conservator in substantial accor- 


‘dance with the provisions of Subsection B of Section 45- 


5-405 NMSA 1978. On two days' notice to the party who 
obtained the appointment of a temporary conservator 
without notice or on such shorter notice to that party as 
the court may prescribe, the person to be protected may 
appear and move for dissolution or modification of the 
court's order, and, in that event, the court shall proceed.to 
hear and determine such motion as expeditiously as the 
ends of justice require." and added the remainder of the 
subsection; added anew Subsection E and. redesignated 
former, Subsection D as Subsection F; and in Subsection 
F, after "shall have the", added "temporary", after "legal 
rights of the", added "alleged incapacitated", and after 
"person", deleted "to be protected" and added "as specified 
in the court order", 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. .. 


45-5-409. Annual report and account; audits. 


A, Every conservator shall file an annual report and account with the appointing court within 
thirty days of the anniversary date of the conservator's appointment, upon the conservator's res- 
ignation or removal or upon termination of the conservatorship. A copy of the annual report and 
account shall also be submitted to the district judge who appointed the conservator or the conser- 
vator's successor, to the incapacitated person and to the incapacitated person's guardian, if any. 
The report shall include information concerning the progress and condition of the person under 
conservatorship, a report. on the manner in which; the conservator carried out the conservator's 
powers and fulfilled the conservator's duties and the conservator's opinion regarding the contin- 
ued need for conservatorship. Only reports that substantially comply. with forms approved by the 
supreme court shall be accepted by the court as fulfilling the requirements of this section, 

B, Any conservator may rely on a qualified health care professional's current written report to 
provide descriptions of the physical and mental conditions required in the report provided for in 
Subsection A of this section. 

C. The court shall not waive the requirement of an annual report.and account under any cir- 
cumstance, but may grant an extension of time. The court may require the filing of more than one 
report and account annually. 

D; The conservator may be fined twenty-five dollars ($25.00) per spies for an overdue inpatiadl or 
annual report and account. The fine shall be paid to the current school fund. 

. E.. Inconnection with an account, the court. may require a conservator to submit to.a paaaieal 
check of the property i in the conservator's control, to be made in any manner the court may order, 

F.. In any case in,which property consists in whole or in part of benefits paid by the United 
States department of veterans affairs to the conservator or the conseryator's predecessor for the 
benefit of the protected person, the department office that has jurisdiction over the area is entitled 
to.a copy of any report and account filed under Chapter 45, Article 55 NMSA 1978. . 

G. A conservator shall fully comply with the requirements of any audit of an account, inven- 
tory, report or property of a protected person, ' ) Ab : 


, 
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45-5-409.1 PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 45-5-410 
H. The court shall forward all reports submitted under Section 45-5-409 NMSA 1978 to the 
office of the state auditor for review within five business days of receipt of the report. The office 
of the state auditor shall review the report filed by the conservator and decide whether a full 
audit is necessary. The office of the state auditor shall submit, within fifteen business days of 
receiving a report from the court, either a letter of review declining to conduct a full audit or a 
_letter of acceptance to conduct an audit. If the office of the state auditor decides to conduct an 
audit of the contents in the report, an audit report shall be filed with the court within ninety 
calendar days of filing an acceptance for an audit. The state auditor shall have the authority to 
subpoena any documents, records or statements from any individual, company, entity or finan- 
cial institution necessary to conduct an audit of the contents of a conservator's report. The of- 
fice of the state auditor shall be available to testify at any wit hearing concerning the results 


of the audit report. 


History: 1953 Comp., enacted by Laws 1975, ch. 
257, § 5-409; repealed and reenacted by Laws 1989, 
ch. 252, § 22; 1993, ch. 301, § 19; 2018, ch. 10, § 12; 
2019, ch. 228, § 10; 2021, ch. 128, § 10. 

Repeals and reenactments. — Laws 1989, ch. 252, 
§ 22, repealed former 45-5-409 NMSA 1978, as enacted 
by Laws 1975, ch. 257, § 5-409, relating to protective ar- 
rangements and single transactions authorized, and en- 
acted a new section, effective June 16, 1989. . 

The 2021 amendment, effective July 1, 2021, required 
the appointing court to forward all conservator reports 
submitted pursuant to this section to the office of the state 
auditor for review, required the office of the state auditor 
to review the conservator reports to determine whether a 
full audit is necessary, to notify the court of its determina- 
tion, and, if the state auditor decides to conduct an audit, 
to file an audit report with the court within ninety days 
of filing an acceptance for an audit, provided the office of 
the state auditor with subpoena power, and required the 
office of the state auditor to be available to testify at any 
court hearing concerning the results of the audit report; 
and added Subsection H. 

The 2019 amendment, effective July 1, 2019, revised 
provisions related to the form of a conservator's report on 
the progress and condition of a person under conservator- 
ship; in Subsection A, after "need for conservatorship.", 
deleted the remainder of the subsection, which provided 
the template for a conservator's report on the progress 
and condition of a person under conservatorship, and 
added "Only reports that substantially comply with forms 
approved by the supreme court shall be accepted by the 
court as fulfilling the requirements of this section"; in Sub- 
section B, after "conditions required in", deleted "items 6, 
7 and 10 of the annual report and account as specified" 
and added "the report provided for"; and in Subsection 
D, after "may be fined", changed "five dollars ($5.00)" to 
"twenty-five dollars ($25. 00)", after "overdue", added "in- 
terim or", and after "fine shall be", deleted "used to fund 
the costs of visitors, counsel and functional assessments 


45-5-409.1. Repealed. 


Repeals. — Laws 2019, ch. 228, § 15 repealed 45-5- 
409.1 NMSA 1978, as enacted by Laws 2018, ch. 10, § 13, 
relating to waiver of liability, effective July 1, 2019. For 


utilized in conservatorship and guardianship proceedings 
pursuant to the Uniform Probate Code" and added "paid 
to the current school fund". 

The 2018 amendment, effective July 1, 2018, revised 
the annual report form that must be filed by every conser- 
vator, and required conservators to comply with the re- 
quirements of any audit of an account, inventory, report or 
property of a protected person; in the catchline, added "au- 
dits"; in the introductory paragraph of the form, changed 
"45-5-407" to "45-5-409", in Paragraph 9 of the form, af- 
ter "under conservatorship", added the remainder of the 
paragraph; in Subsection D, after "pursuant to the", added 
"Uniform"; in Subsection F, after "paid by the", added 
"United States department of", after "veterans", deleted 
"administration" and added "affairs", and after "protected 
person, the", deleted "veterans administration" and added 
"department"; and added Subsection G. 

Applicability. — Laws 2018, ch. 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: 

A. a proceeding for appointment of a guardian or con- 
servator or for a protective arrangement instead of guard- 
ianship or conservatorship commenced on or after July 1, 
2018; and 

B. a guardianship, conservatorship or protective ar- 
rangement instead’ of guardianship or conservatorship 
in existence on June 30, 2018 unless the court finds ap- 
plication of a particular provision of this act would sub- 
stantially interfere with the effective conduct of the pro- 
ceeding or prejudice the rights of a party, in which case 
the particular provision of this act does not apply and the 
superseded law applies. 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


ANNOTATIONS . 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur, 2d Guardian and Ward §§ 162 to 165, 
39 C.J.S. Guardian and Ward § 145, 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


45-5-410. Who may be appointed conservator; priorities. 


A. The court may appoint an individual, or a corporation with general power to serve as trustee, 
as conservator of the incapacitated person. The following are entitled to consideration for appoint- 


ment in the order listed: 
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(1) \a conservator, guardian of property or other like:fiduciary appointed or recognized by 
the appropriate court of any other jurisdiction in which the incapacitated person resides; — 

(2) aperson, as far as known or as can be reasonably ascertained, previously nominated 
or designated in a writing signed by the incapacitated person prior to incapacity that has not been 
revoked by the incapacitated person or terminated by a court. This includes writings executed 
under the Uniform Health-Care Decisions Act: [Chapter 24, Article 7A NMSA 1978], the Mental 
Health Care Treatment Decisions Act [Chapter 24;Article 7B NMSA 1978], the Uniform Power of 
Attorney Act [45-5B-101 through 45-5B-403 NMSA 1978], the Uniform Probate Code [Chapter 45 
NMSA 1978] and the Uniform Trust Code [Chapter 46A NMSA 1978];. 

, (8) the spouse of the incapacitated person; 

(4) an adult child of the incapacitated person; 

(5) a parent of the incapacitated person or a person nominated by the will of a Jecemead 
parent; 

(6). -any relative of the incapacitated person with whom the indapacitated person has re- 
sided for more than six months prior to the filing of the petition; 

(7) a person nominated by the person who is caring for the incapacitated person or paying 
benefits to the incapacitated person; and 

(8) any other person. 

B.. A person under the priorities of Paragraph (1), oN (3), (4), (5) or (6) of Subsection A of this 
section may nominate in writing a person to serve in the person's stead. With respect to persons 
having equal priority, the court shall select the one who is best qualified of those willing to serve. 

C. The court, for good cause, may pass over a person having priority and appoint a person hay- 
ing lesser priority under this section and shall take into consideration: 

(1) the preference of the incapacitated person; 

(2) the geographic location of the proposed conservator; 

(3) the relationship of the proposed conservator to:the incapacitated person; 

(4) the ability of the proposed conservator to carry out the powers and duties of there con- 
servatorship; and 

(5) . potential financial conflicts of interest between the incapacitated person and the pro- 
posed conservator. | 

D. A professional conservator shall not serve or be appointed as a conservator of the protected 
person unless the professional conservator is certified and is in good standing with a national or state 
organization recognized by the supreme court that provides professional certification for conservators. 


History: 1953 Comp., § 32A-5-410, enacted by Laws ANNOTATIONS 
1975, ch. 257, § 5-410; 1989, ch, 252, § 23; 1993, ch. 301, d r aby 
§ 20; 2019, ch. 228, § 11. _Preference of incapacitated person. — The provi- 

The 2019 amendment, effective July 1, 2019, provided sions in the New Mexico Uniform Probate Code for ap- 
additional qualifications for a conservator of an incapaci- pointment of a guardian for an incapacitated, person 
tated person; in Subsection A, deleted former Paragraphs provide some opportunity for thoice or preference by the 
A(2) and A(3) added new Paragraph A(2) and redesignated incapacitated person under 45-5-311 NMSA 1978, The 
former Paragraphs A(4) through A(7) as Paragraphs A(3) same is true of the provisions for appointment of a con- 
through A(6), respectively; in Subsection B, after "Para- servator under this section. However, the provisions for 
graph (1), (2),", deleted "(4), (5), (6) or (7)" and added "(8), choice or preference in these cases are not as liberal as 
(4), (5) or (6)": and added new Subsection D, the provision for appointment of a minor's guardian under 

The 1993 amendment, effective July 1, 1993, substi- 45-5-206 NMSA 1978, In re Pulver, 1994-NMCA-024, 117 
tuted "incapacitated person" for "person for whom a con- N.M, 329, 871 P.2d 985, ° . , 
servator is sought" throughout the section; in Subsection Law reviews. — For comment, "In-Migration of Cou- 
A, added Paragraph (2) and redesignated former Para- ples from Common Law Jurisdictions; Protecting the Wife 
graphs (2) through (8) as Paragraphs (3) through (9); and at the Dissolution of the Marriage," see 9 N.M.L. Rev. 113 
made a related stylistic change in Subsection B, (1978-79). ‘is 

The 1989 amendment, effective June 16, 1989, in Sub- _ Am. Jur. 2d, A.L.R, and C.J.S. references. — Minor- 
section A, substituted "the person for whom a conserva- ity of parent as affecting right to guardianship of child, 19 
tor is sought" for "the estate of a protected person" in the A.L.R. 1048. 
first sentence of the introductory paragraph, substituted Right of infant to select own guardian, 85 A.L.R.2d 921. 

"person for whom a conservator is sought" for."protected Who is minor's next of kin for guardianship purposes, 

person" in Paragraphs (1) through (7), and added Para- ~ 63 A.L.R.3d 813. 

graph (8); and designated the former third sentence of Priority and preference in appointment of conservator 

Subsection B as Subsection C, while substituting therein | or guardian for an incompetent, 65 A,L.R.3d 991. : 

all of the language following "lesser priority" for "or no 14 C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian 

priority". and Ward §§ 17, 18; 49 C.J.S, Insane Persons §§ 42, 43. 
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45-5-411. Bond and terms; requirements of bonds. 


: 


A. Except as otherwise provided in.Subsection C of this section, the court shall require a conser- 
vator to furnish a bond with a surety the court specifies, or require an alternative asset-protection 
arrangement, conditioned on faithful discharge of all duties of the conservator. The court may waive 
the requirement only if the court, finds that a bond or other asset-protection arrangement is not 
necessary to protect the interests of the individual subject to conservatorship. Except as otherwise 
provided in Subsection C of this section, the court shall not waive the requirement if the conservator 
is in the business of serving as a conservator and is being paid for the conservator's service. 

B. Unless the court directs otherwise, the bond required under this section shall be in the 
amount of the aggregate capital value of the conservatorship estate, plus one year's estimated 
income, less the value of property deposited under an arrangement requiring a court order for 
its removal and real property the conservator lacks power. to sell or convey without specific court 
authorization. The court, in place of surety on a bond, may accept collateral for the performance of 
the bond, including a pledge of securities or a mortgage of real property. 

C.. A financial institution that possesses and is exercising general trust powers in New Mexico 
is not required to give a bond under this section. As used in this subsection, "financial institution" 
means a state-'or federally chartered, federally insured depository bank or trust company. 

D... The following rules apply to the bond:required under this section: 

(1) except as otherwise provided by the bond, the Puxety, and the conservator are jointly 
and severally liable; 

(2) by executing a bond provided by a conservator, the surety submits to the personal ju- 
risdiction of the court that issued letters of conservatorship in a proceeding relating to the duties 
of the conservator in which the surety is named as a party. Notice of the proceeding shall be given 
to the surety; 

(3) on petition of a successor conservator or person affected by a breach of the obligation. of 
the bond, a proceeding may be brought against the surety for breach of the obligation of the bond; and 

(4) a proceeding against poe bond may be brought until liability under the bond is ex- 
hausted. 

E. Ifa bond under this section is not renewed by the conservator, the surety or sureties imme- 
diately shall give notice to the court and the protected person subject to conservatorship. 


History: 1953 Comp., § 832A-5-411, enacted by Laws B. a guardianship, conservatorship or protective ar- 
1975, ch, 257, § 5-411; 2018, ch. 10, § 14. rangement instead of guardianship or ‘conservatorship 
The 2018 amendment, effective July 1, 2018, revised in existence on June 30, 2018 unless the court: finds. ap- 
the terms and requirements of bonds that may be ordered plication of a particular provision of this act would sub- 
by the courts, and provided an exception for financial in- stantially interfere with the effective conduct of the pro- 
stitutions that possess and are exercising general trust ceeding or prejudice the rights of a party, in which case 
powers in New Mexico; and deleted former Subsections A the particular provision of this act does not apply and the 
and B, and added new Subsections A through E., superseded law applies. 
Applicability. — Laws 2018, ch. 10, § 16 provided that 
the provisions of Laws 2018, ch. 10, §§ 1 through 14 apply to: ANNOTATIONS 
A. a proceeding for appointment of a guardian,or con- Am. Jur. 2d, A.L.R. and CiJ.S. references. — 14 
servator or fora protective arrangement instead of guard- C.l,S, Chemical Dependents § 4; 39 C.J.S. Guardian and 
ianship or conservatorship commenced on or after July 1, Ward § 31; 49 Cw.S. Insane Persons § 44. 
2018; and qars ’ ; 


45-5-412, Reserved. 


Compiler's notes. — Laws 1975, ch. 257, § 5-412, con- 
tained ‘this section number, but no accompanying text, 


45-5-413. Acceptance of appointment; consent to jurisdiction. 


A. By accepting appointment, a conservator submits personally to the jurisdiction of the court 
in any proceeding relating to the estate that may be instituted by any interested person. 
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B. Notice of any proceeding shall be delivered to the conservator, or mailed to him by registered 
or certified mail at his address as listed in the petition for appointment or as thereafter reported 
to the court and to his address as then known to the petitioner. 


History: 1953 Comp., § 32A-5-413, enacted by Laws 
1975, ch. 257, § 5-413, 


‘ ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward § 30; 49 C.J.S. Insane Persons § 41,; 


45-5-414. Compensation and expenses. 


If not otherwise compensated for services rendered, any visitor, attorney, physician, conservator 
or special conservator appointed in a protective proceeding is entitled to reasonable compensation 


from the estate. 


History: 1953 Comp., § 32A-5-414, enacted by Laws 
1975, ch. 257, § 5-414, 

Compiler's notes. — This section is similar to former 
32-2-8, 1953 Comp. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Death 
of trustee, executor, administrator or guardian as affect- 
ing right to compensation, 7 A.L.R. 1595. 

Right of guardian who promises to provide out of own es- 
tate for ward to allowance out of ward's estate, 56 A.L.R. 536. 


Right of guardian to allowance for expenditures prior to 
appointment, 67 A.L.R. 1405. 

Guardian's contract employing attorney is binding on 
ward or his estate, 171 A.L.R. 468. 

Fiduciary's compensation on estate assets distributed 
in kind, 32 A.L.R.2d 778. 

Amount of attorney's compensation in matters involv- 
ing guardianship and trusts, 57 A.L.R.3d 550. 

14 C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian 
and Ward §§ 76, 83, 162, 164; 49 CJ. S. Insane Persons 
§§ 51, 88, 


Right and obligation of guardian other than parent in 
respect of services rendered by, or board or services fur- 
nished to, ward, 64 A.L.R, 692. 


45-5-415. Death, substitution, review and termination of 
conservatorship. 


A. On the petition of the incapacitated person or a person interested in the incapacitated per- 
son's welfare, the court may remove a conservator for good cause, upon notice and hearing. A tem- 
porary conservator may be appointed pursuant to Section 45-5-408 NMSA 1978 pending a final 
hearing. 

B. Upon death, resignation or removal of a conservator, the court may appoint another conser- 
vator or make any other order that may be appropriate. If a successor conservator is appointed, 
the successor conservator succeeds to the title and powers of the predecessor. 

C. The incapacitated person or a person interested in the incapacitated person's welfare may 
petition for an order that the incapacitated person is no longer in need of a conservator and for re- 
moval or resignation of the conservator. A request for this order may be made by informal letter to 
the court or judge. Any person who knowingly interferes with transmission of this kind of request 
to the court may be adjudged guilty of contempt of court. 

D. Unless waived by the court upon the filing of a petition to terminate a conservatorship for 
reasons other than termination of minority or the death of the person under conservatorship, the 
court shall follow the same procedures as set forth in Section 45-5-407 NMSA 1978. 

EK. Ina proceeding that increases the conservator's authority or reduces the autonomy of the 
incapacitated person, the court shall follow the same procedures to safeguard the rights of the in- 
capacitated person as those that apply to a petition for appointment of a conservator, as set forth 
in Section 45-5-407 NMSA 1978. | | . 

F. Following receipt of a request for review, the court shall hold a status hearing, which may 
be informal, to determine the appropriate order to be entered. If the court finds the incapacitated 
person is capable of more autonomy than at the time of the original order, the court may enter an 
order removing the conservator, terminating the conservatorship or reducing the powers previ- 
ously granted to the conservator. The court has the option to follow all or part of the procedures 
that apply for the appointment of a conservator, as set forth in Section 45-5-407 NMSA 1978. 
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G. At any time following the appointment of a conservator, but not later than ten years after 
the initial appointment of a conservator for an peaey  sbcsiel person and every ten years thereaf- 
ter, the court shall: 

(1) ‘hold a status hearing, after notice to the conservator, the incapacitated person and ap- 
propriate interested persons, to review the status of the incapacitated person's capacity and the 
continued need for a conservator; or 

(2) appoint a court investigator to assess the incapacitated person's capacity. The court 
investigator shall prepare a detailed report to the court regarding the status of the incapacitated 
person's capacity and the continued need for a conservator. Any report shall be made available to 
the conservator, the incapacitated person and interested persons identified by the court. 

H. Ifthe court is unable to contact either the conservator or the incapacitated person and nei- 
ther appears for the status hearing held pursuant to Paragraph (1) of Subsection G of this section, 
the court shall appoint a guardian ad litem to investigate and report to the court as to the status of 
the incapacitated person and the conservator. Any report shall be made available to the conserva- 
tor, the incapacitated person and appropriate interested persons, if known to the court. 

I. Following the status hearing or the court's report from the court investigator or guardian ad 
litem on the status of the incapacitated person and the conservator as provided in Subsection H of 
this section, the court may enter an appropriate order; provided that, in entering an order that in- 
creases the conservator's authority or reduces the autonomy of the incapacitated person, the court 
shall follow the same procedures to safeguard the rights of the incapacitated person as those that 
apply to a petition for appointment of a conservator, as set forth in Section 45-5-407 NMSA 1978. 


History: 1953 Comp., § 32A-5-415, enacted by Laws 
1975, ch. 257, § 5-415; 1989, ch, 252, § 24; 1993, ch. 301, 
§ 21; 2019, ch. 228,§12. | 

The 2019 amendment, effective July 1, 2019, provided 
the court with additional duties regarding the substitu- 
tion, review and termination of a conservatorship; in Sub- 
section D, after the subsection designation, added "Un- 
less waived by the court"; and added new Subsections E 
through I. : t 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable, 

The 1989 amendment, effective June 16, 1989, added 
"termination of conservatorship" to the section heading, 
substituted ‘the present provisions of Subsection A for 
"The court may remove a conservator for good cause, upon 
notice and hearing", and added Subsections C and D. 


ANNOTATIONS 


Protected person's change of will. — A conservator 
who believes the protected person legitimately: wants to 
change the protected person's will, is not required to either: 
(1) petition to terminate the conservatorship under 45-5- 
430 NMSA 1978; or (2) seek instruction from the appoint- 
ing court pursuant to 45-5-416 NMSA 1978; while either 
of these may be a legitimate procedure, neither is required 
by the UPC before a person whose property is under a con- 
servatorship is entitled to execute a will. Lucero v. Lucero, 
1994-NMCA-128, 118 N.M. 636, 884 P.2d 527. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward 8§ 37, 48 to 53; 49 C.J.S. Insane Persons § 45. 


45-5-416. Petitions for orders subsequent to appointment. 


A. Any person interested in the welfare of a person for whom a conservator has been appointed 
may file a petition in the appointing court for an order: 
(1) requiring bond or security or additional bond or security, or reducing bond; 
(2) requiring an accounting for the administration of the estate; 


(3) directing distribution; 


(4) removing the conservator and appointing a copa or successor conservator; or 


(5) granting other appropriate relief. 


B. A conservator may petition the appointing court for instructions concerning his fiduciary 


responsibility. 


C. Upon notice and hearing, the court may give appropriate instructions or make any appro- 


priate order. 


History: 1953 Comp., § 32A-5-416, enacted by Laws 
1975, ch. 257, § 5-416. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward §§ 33, 45, 54, 147, 154; 49 C.J.S. Insane Persons § 40. 
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45-5-417. General duty of conservator. 


In the exercise of a conservator’ S powers, a conservator aia ee asa fiduciary and shall asa 
the standards of care appleable to trustees as described by Sections 46A-8-801 tniaugh 46A-8-807 
NMSA 1978. 


History: 1953 Comp., § 32A-5-417, enacted by Laws voluntary petition for bankruptcy on behalf of a debtor 


1975, ch. 257, § 5-417; 2011, ch. 124, § 58, who is missing and whose whereabouts are unknown. In 
The 2011 amendment, effective January 1, 2012, re King, 234 B.R. 515 (Bankr. D.N.M. 1999). 
changed the statutory reference to Sections 46A-8-801 Am. Jur. 2d, A.L.R. and C.J.S. references. — Care 
through 46A-8-807 NMSA 1978. ti ) required of trustee or guardian with respect to retaining 
iti to his hand ts of the estate, 
ANNOTATIONS } . feu 72 orn into his hands as assets o 


Right of guardian or committee of incompetent to incur 

obligations so as to bind incompetent or his estate, or to 

. make expenditures, without prior approval by court, 63 
A.L.R.3d 780, , 

Validity of inter vivos gift by ward to qaandian or. con- 


Conservator may facilitate execution of will. — 
Although a conservator must avoid conflicts of interest 
and must act as a trustee of property, it does. not follow 
that because the conservator is appointed by the district 
court the conservator is an officer of the court, or that 


by arranging for the execution of a new will the conser- servator, 70 A.L.R.4th 499. 
vator breached his fiduciary, duties. Lucero v.. Lucero, 14 C.J,S, Chemical Dependents § 4; 39 CJS. Guardian 


1994-NMCA-128, 118 N.M. 636, 884 P.2d 527, Be Ward § 69; 49 C.JS. Insane’ Persons § 49. 
Conservator may not file bankruptcy petition , 
for missing debtor. — A conservator may not file a 


45-5-418. Inventory and records. 


A. Within ninety days after his appointment, every conservator shall prepare and file with the 
appointing court a complete inventory of the estate of the protected person together with his oath 
or affirmation that it is complete and accurate so far as he is informed. 2-eaf 

B. The conservator shall provide a copy of the inventory to the protected person if he can be 
located, has attained the age of fourteen years, and has sufficient mental capacity to understand 
these matters, and to any parent or guardians with whom the protected person resides. | 

C. The conservator shall keep suitable records of his administration es exhibit the same on 
request of any interested person. ' 


History: 1953 Comp., § 82A-5-418, enacted by Laws Guardianship, 1934-NMSC-017, 38.N.M. 377, 34 P2d 299 


1975, ch. 257, § 5-418, (decided under former law). 
Compiler's notes. — This section is similar to former Am, Jur. 2d, A.L.R. and C.J.S..references. — Conclu- 
32-2-5, 1953 Comp. siveness and effect of annual or intermediate account of 
guardian of infant or incompetent, 99 A.L.R. 996. 
ANNOTATIONS Surchargeability of trustee, executor, administrator or 
Accounting to be according to statute. — Where guardian in respect of mortgage investment, as affected 
guardianship was authorized» by the court, the guard- by matters relating to.value of property, 117 A.L.R,871, 
ian of an incapacitated person's estate must account ac- 14 C.5.S. Chemical Dependents § 4; 39 C.J.S. Guardian 
cording to the liability imposed by statute. In re Miera's and Ward §§ 74, 145; 49 C.J.S, Insane Persons § 87. 


45-5-419. Repealed. 


Repeals. — Laws 1993, ch. 3801, § 28 repealed 45-5-419 her administration of the estate, effective July . 1993, For 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 5-419, provisions of former section, see the 1992 NMSA 1978 on 
relating to the filing of a conservator's ‘account of his or sa-vetnimanie’ com. 


45-5-420. Conservators; title by yes aa onan 


A. The appointment of a conservator vests in him title as trustee to all property of the pro- 
tected person, presently held or thereafter acquired, including title to any property previously held 
for the protected person by custodians or attorneys-in-fact. 

B. The appointment of a conservator is not a transfer or alienation within the meaning of 
general provisions of any federal or state statute or regulation, insurance policy, pension plan, 
contract, will or trust instrument, imposing restrictions upon or penalties for transfer or alien- 
ation ee the protected person of his rights or interest, but this section does not restrict the 
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ability of persons to make specific provision by contract or dispositive instrument relating to a 


conservator. 


History: 1953 Comp., § 32A-5-420, enacted by Laws 
1975, ch. 257, § 5-420. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 


-C.J.S, Chemical Dependents § 4; 39 C.J.S. Guardian and 


Ward § 73; 49 C.J.S, Insane Persons § 85, 


45-5-421. Recording of conservator's letters. 


Subject to the requirements of laws governing the filing or recordation of documents of title to 
land or other property, letters of conservatorship, and orders terminating conservatorships, may be 
filed or recorded to give record notice of title as between the conservator and the protected person. 


History: 1953 Comp., § 32A-5-421, enacted by Laws 
1975, ch. 257, § 5-421. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 
C.J.S, Chemical Dependents § 4; 39 C.J.S. Guardian and 
Ward §§ 28, 34, 35, 52; 49 C.J.S. Insane Persons § 41. 


45-5-421.1. Letters of conservatorship. 


Letters’ of conservatorship shall contain: 


A. -the names, addresses and telephone numbers of the conservator; 
B. the name, address and telephone number of the person for whom a conservator has been 


appointed; and 


C, the scope of the conservatorship including the specific legal limitations imposed by the court 


on the powers of the conservator. 


History: 1978 Comp., § 45-5-421.1, enacted by Laws 
1989, ch. 252, § 26. 


45-5-422. Sale, encumbrance or transaction involving conflict of 
interest; voidable; exceptions. 


Any sale or encumbrance to a conservator, his spouse, agent or attorney, or to any corporation 
or trust in which he has a substantial beneficial interest, or any transaction which is affected by 
a substantial conflict of interest is voidable unless the transaction is approved by the court after 
notice to interested persons and others as directed by the court. 


History: 1953 Comp., § 32A-5-422, enacted by Laws 
1975, ch, 257, § 5-422. 


ANNOTATIONS 


' Change in will. — Section 45-5-422 NMSA 1978 
speaks in general terms of "any sale or encumbrance to 
a conservator" and does not speak directly to transfers 
by will or changes in an estate plan so as to constitute 
a breach of fiduciary duty by a conservator's efforts to 
make arrangements requested by the protected person 
to change the protected person's will. Lucero v, Lucero, 
1994-NMCA-128, 118 N.M. 636, 884 P.2d 527. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Guard- 


ian's purchase from corporation of which he is officer or 


stockholder as voidable or as ground for surcharging his 
account, 105 A.L.R. 449. 

Ownership of stock in corporation in which guardian 
holds stock in fiduciary capacity by guardian in his own 
right, 106 A.L.R. 220, 161 A.L.R. 1039. 

Transaction with affiliated corporation by corporate 
guardian as violation of rule against self-dealing, 151 
A.L.R. 905. 

Validity of inter vivos gift by ward to guardian or con- 
servator, 70 A,L.R.4th 499, 

14 C.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian 
and Ward 8§ 98 to.100; 49 C.J.S, Insane Persons § 85. 


45-5-423. Persons dealing with conservators; protection. 


A person who in good faith either assists a conservator or deals with him for value in any trans- 
action other than those requiring a court order as provided in Section 5-408, is protected as if the 
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conservator properly exercised the power. The fact that a person knowingly deals with a conserva- 
tor does not alone require the person to inquire into the existence of a power or the propriety of 
its exercise, except that restrictions on powers of conservators which are endorsed on letters as 
provided in Section 5-426 [45-5-426 NMSA 1978] are effective as to third persons: A person is not 
bound to see to the proper application of estate assets paid or delivered to a conservator. The pro- 
tection here expressed extends to instances in which some procedural irregularity or jurisdictional 
defect occurred in proceedings leading to the issuance of letters. The protection here expressed is 
in addition to that provided by comparable provisions of laws relating to commercial transactions 
and laws simplifying transfers of securities by fiduciaries. 


History: 1953 Comp., § 32A-5-423, enacted by Laws Section 45-5-408 NMSA 1978. That section was: spires 
1975, ch. 257, § 5-423. and new provisions were enacted in 1993. ; 

Compiler's notes. — This section includes within its 
scope some of the functions of former 32-1-35, 1953 Comp. ANNOTATIONS 

The reference to Section 5-408 is a reference to a cer- Am. Jur, 2d, A.L.R. and C.J.S. references. — 14 
tain section of Chapter 257 of Laws 1975, which en- —_,,J.8,| Chemical: Dependents § 4; 39.C.J.S. Guardianiaind 
acted the Uniform Probate Code, and was compiled as Ward § 138; 49 C.J.S. Insane Persons § 107. 


45-5-424. Powers of conservator in administration. 


A. Aconservator has all of the powers conferred herein and any additional powers conferred by. 
law on trustees in New Mexico. In addition, a conservator for an unmarried minor, as to whom no 
one has parental rights, has the duties and powers of a guardian of‘a minor described in Section 5- 
209 [45-5-209 NMSA 1978] until the minor attains majority or marries. However, the parental 
rights so conferred on a conservator donot prevent appointment of a guardian. 

B. Aconservator has power, without court authorization or confirmation, to invest and reinvest 
funds of the estate as would a trustee. 

C. A conservator, acting reasonably in efforts to sheoranline the purpose for which he was ap- 
pointed, may act without court authorization or confirmation, to: 

(1) collect, hold and retain assets of the estate including land.in another state, until, in his 
judgment, disposition of the assets should be made, and the assets may be retained even though 
they include an asset in which he is personally interested; 

(2) receive additions to the estate; . 

(3) continue or participate in the operation of any business or other enterprise; 

(4) acquire an undivided interest in an estate asset in which the conserva in pny, fidu- 
ciary capacity, holds'an undivided interest; 

(5) invest and reinvest estate assets in accordance with Subsection B Sof thie section; 

(6) deposit estate funds in a bank including a bank operated by the conservator; . 

(7) acquire or dispose of an estate asset including land:in another state for cash or on 
credit, at public or private sale; and to manage, develop, i iat IAN exchange, partition, sane be the 
character of or abandon:an estate asset; 

(8) make ordinary or extraordinary repairs or aitaratane in buildings or other structures; 
to demolish any improvements; and to raze existing, or erect new, party walls or buildings; 

(9) subdivide, develop or dedicate land to public use; to make or obtain the vacation of 
plats and adjust boundaries; to adjust differences in valuation on exchange or to partition by giv- 
ing or receiving considerations; and to dedicate easements to public use without consideration; 

(10) enter for any purpose into a lease as lessor or lessee with or without option to pur- 
chase or renew for a term within or extending beyond the term of the conservatorship; 

(11). enter into a lease or arrangement for exploration and removal of minerals or other 
natural resources or enter into a pooling or unitization agreement; 

(12) grant an option involving disposition of an estate asset; and to cakes an option fir the 
acquisition of any asset; 

(18) vote a security, in person or by general or limited proxy; 

(14) pay calls, assessments and any other sums chargeable or accruing iasnat or on ac- 
count of securities; 
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(15) sell or exercise stock subscription or conversion rights; to consent, directly or through 
a committee or other agent, to the reorganization, consolidation, merger, dissolution or liquidation 
of a corporation or other business enterprise; 

(16) -hold’a security in the name of a nominee or in other form without disclosure of the 
conservatorship so that title to the security may pass by delivery, but the conservator is liable for 
any act of the nominee in connection with the security so held; 

(17) insure the assets of the estate against damage or loss, and the conservator against 
liability with respect to third persons; 

(18) borrow money to be repaid from estate assets or otherwise; to advance money for the 
protection of the estate or the protected person, and for all expenses, losses and liability sustained 
in the administration of the estate or because of the holding or ownership of any estate assets and 
the conservator has a lien on the estate as against the protected person for advances so made; 

(19) pay or contest any claim; to settle a claim by or against the estate or the protected 
person by compromise, arbitration or otherwise; and to release, in whole or in part, any claim be- 
longing to the estate to the extent that the claim is uncollectible; 

(20) pay taxes, assessments, compensation of the conservator and other expenses incurred 
in the collection, care, administration and protection of the estate; _ 

(21) allocate items of income or expense to either estate income or principal; including cre- 
ation or [of] reserves out of income for depreciation, obsolescence or amortization, or for depletion 
in mineral or timber properties; | 

_,, (22). pay any sum distributable to a protected person or his dependent, without liability to 
the conservator, by paying the sum to the distributee or by paying the sum for the use of the dis- 
tributee either to his guardian or, if none, to a relative or other person with custody of his person; 

_. (23) employ persons, including attorneys, auditors, investment advisors or agents, even 
though they are associated with the conservator to advise or assist him in the performance of his 
administrative duties; to act upon their recommendation without independent investigation; and 
instead of acting personally, to employ one or more agents to,perform any act of administration, 
whether or not discretionary; : 

(24) prosecute or defend actions, claims or maces in any jurisdiction for the protec- 
tion of estate assets and of the conservator in the performance of his duties; and 

(25) ‘execute-and deliver all instruments which ‘will accomplish or facilitate the-exercise of 
the powers vested in the conservator. 


History: 1953 Comp., § 32A-5-424, enacted by patna person's behalf to facilitate the conservator's enumerated 
1975, ch, 257, § 5-424, powers, and an arbitration agreement survives an inca- 
Bracketed material. — The bracketed material was pacitated person's death for the purposes of a wrongful 
inserted by the compiler and is not part of the law. death action. Jerry Erwin Assocs. Inc. v. Estate of Asher, 

este tessigy 290 FSupp.3d 1213 (D..N.M. 2017). 
ANNOTATIONS Conservator may not file bankruptcy petition for 


missing debtor. — A conservator may not file a volun- 


ui Oriry wenera ye TR Tk io a rnce tary petition for bankruptcy on behalf of a debtor who is 


generally manage all aspects of the incapacitated person's ee ; 
estate, including operating any business, investing funds, Hilyshc and home ese are unknown, In re King, 
buying and selling property, and employing accountants and 234 BR. 515 Pan t, D.N.M, 1999), ae deli ai 
attorneys, pursuant to 45-5-424 NMSA 1978; In're Hstateof -., Purchases and support for ward and the ward's 
Gardner, 1992- NMCA-122, 114 N.M, 798, 845 P2d 1247. spouse, — Where an automobile, stove and refrigerator 

Conservator had authority to bind estate.to arbi- had been used for the care and comfort of ward and had 
tration agreement, — In a wrongful death action, where been ‘reasonably necessary for the support of the ward's 
the personal representative of the decedent's estate al- spouse, purchase of these items by the guardian of an 
leged that the nursing home, where decedent lived prior incompetent's estate was a reasonable and justifiable ex- 
to her death, was negligent in hiring staff and that the penditure. Also, in the absence of a statute, continuation 
nursing home's physicians were negligent in failing to of a payment of $350 per month from the ward's estate 
timely and properly diagnose decedent's condition, and for-the ward's spouse's support was reasonable, in light 
where the managing company of the nursing home filed of the:needs of the dependent, the actions and fidelity of 
a motion to compel arbitration of the underlying claims the dependent toward the incompetent, and the size of the 
in the wrongful death action based on an arbitration corpus of the estate: Bachechi v. Albuquerque Nat'l Bank, 
agreement contained in the nursing home's resident ad- ° 1955-NMSO-022, 59 N.M, 159, 280 P.2d 1048. 


mission agreement, which was signed by the decedent's Law tea hite = For note, "Contracts - Exculpatory pro- 
Scere aca when ervaaoes is first admitted visions - A Bank's Liability for Ordinary Negligence: Lynch 
to the nursing home, the estate was bound by the arbi- v. Santa Fe National Bank," see 12 N.M.L. Rev. 821 (1982). 


tration agreement because a conservator has the pawer Am, Jur, 2d, A.L.R. and C.J.S, references. — Con- 
to enter into arbitration agreements on‘an incapacitated stitutionality of statutes authorizing guardian to sell or 
lease land of ward, 4 A.L.R. 1552, 
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Right of guardian to expend principal of ward's estate 
for maintenance and support, 5 A.L.R. 632. 

Right of guardian to invest trust funds in corporate 
stock, 12 A.L.R. 574, 122 A.L.R. 657, 78 A.L.R.2d 7, 

Court's power to authorize guardian to borrow ward's 
money, 30 A.L.R. 461. 

Duty of one purchasing ward's property, or loaning 
money on security of such property, to see that proceeds 
are properly applied, 56 A.L.R. 195. 

Exchange as within power of sale, 63 A.L.R. 1003. 

Character of claims or obligations contemplated by stat- 
ute expressly giving guardian sacle as to borrowing 
money, 85 A.L.R, 215. 

Liability for interest or profits on funds of estate depos- 
ited in bank or trust company which is itself executor, ad- 
ministrator, trustee or guardian, or in which executor, etc., 
is interested, 88 A.L.R. 205. 

Liability of trustee, guardian, executor or administra: 
tor for loss of funds invested, as affected by order of court 
authorizing the investment, 88 A.L.R. 325. 

Power of court,or guardian as to mortgaging infant's 
real property, 95 A.L.R. 839. 

Power and duty of trustee, executor, administrator or 
guardian as regards protection of investment in stocks by 
submitting to voluntary assessment, 104 A,L.R. 979. 

Guardian's purchase from corporation of which he is of- 
ficer or stockholder as voidable or as ground for surcharg- 
ing his account, 105 A.L.R. 449. 

Ownership of stock in corporation in which guardian 
holds stock in fiduciary capacity, by guardian in his own 
right, 106 A.L.R. 220, 161 A.L.R. 1039. 

Power of guardian to sell ward's property without order 
of court, 108 A.L.R, 936. 

Guardianship of incompetent or infant as affecting 
venue of action, 111 A.L.R. 167. 

Guardian's power to make election under option in insur- 
ance policy, 112 A.L.R. 1063, 127 A.L.R. 454, 186 A.L.R. 1045. 

Priority in event of incompetent's death of claims in- 
curred during guardianship over other claims against es- 
tate, 113 A.L.R. 402. 

Liability of trustee, guardian, executor or administra- 
tor for loss of funds, as affected by failure to obtain order 
of court authorizing investment, in absence of mandatory 
statute, 116 A.L.R. 437. 

Guardian's sale of ward's property initiated before, but 
not finally concluded until after, ward's attainment of ma- 
jority, 141 A.L.R; 1022, 

Transaction with affiliated corporation by corporate 
guardian as violation of rule precio self-dealing, 151 
A.L.R. 905. 

Power of guardian as to compromise of liquidated con- 
tract claim or money judgment, 155 A.L.R. 196. 


45-5-425. Distributive duties and powers of conservator. 
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Guardian's contract employing attorney as binding 
upon ward or his estate, 171 A.L.R. 468. 
~ Power of guardian of incompetent to change beneficia- 
ries in ward's life insurance policy, 21 A.L.R.2d 1191. 
Liability of incompetent's estate for torts committed by 
guardian, committee or trustee in managing estate, 40 


- A.L.R.2d 1103. 


‘Validity and enforceability of agreement to drop 
or compromise will contest or withdraw objections to 
probate, or of agreement to induce others to do so, 42 
A.L.R.2d 1319. 

Power of court to confirm sale of ward's property over 
objection of guardian, 43 A.L.R.2d 1445. 

Power of guardian, committee or trustee of mental, i in- 
competent, after latter's death, to pay debts and oblige: 


‘tions, 60 A.L.R.2d 963. 


Effect of incompetency of joint depositor upon status 
and ownership of bank account, 62 A.L.R.2d 1091. 

Waiver of privilege by personal representative or heir 
of deceased client or by guardian of incompetent, 67 
A.L.R.2d 1268. 

Guardian's liability for interest on ward's funds, 72 


 A.L.R.2d 757. 


Capacity of guardian to sue or be sued outside state 
where appointed, 94 A.L.R.2d 162. 

Power to make charitable gifts from estate of incompe- 
tent, 99 A.L.R.2d 946. 

Factors considered in making election for incompetent 
to take under or against will, 3 A.L.R.3d 6. ay 

Time within which election must be made for incompe- 
tent to take under or against will, 3 A.L.R.3d 119. 

Who may make election for incompetent to take under 
or against will, 21 A.L.R.3d 320. 

Power. of court or guardian to make nanghamiaiie 
gifts or allowances out of funds of incompetent ward, 24 
A.L.R.3d 863. 

Right of guardian or committee of incompetent to incur ob- 
ligations so as to bind incompetent or his estate, or to make 
expenditures, without approval by court, 63 A.L.R.3d 780, 

Guardian's authority, without seeking court approval, 
to exercise ward's right to revoke trust, 53 A.L.R.4th 1297. 

Ademption or revocation of specific devise or bequest by 
guardian, committee, conservator or trustee of mentally 
or physically incompetent testator, 84 A.L.R.4th 462. 

Propriety of surgically ivading incompetent or minor oe 
benefit of third party, 4 A.L.R.5th 1000. 

Power of incompetent spouse's guardian or fontometie: 
tive to sue for granting or vacation of divorce or annul- 
ment of marriage, or to make compromise or settlement in 
such suit, 32 A.L.R.5th 673. 

14 C.J,S. Chemical Dependents § 4; 39 C.J.S. Guardian 
and Ward §§ 69 to 144; 49 C.J.S. Insane Persons §§ 49, 78. 


A. A conservator may expend or distribute income or principal of the estate without court 
authorization or confirmation for the protected person and his dependents in accordance with the 
following principles: 

(1). the conservator is to consider recommendations relating to the appropriate standard 
of support, care, education or benefit for the protected person made by a parent, guardian or cus- 
todian, if any. He may not be surcharged for sums paid to persons or organizations actually fur- 
nishing support, education or care to the protected person pursuant to such recommendations of a 
parent or guardian of the protected person unless he knows that the parent, guardian or custodian 
is deriving personal financial benefit therefrom, including relief from any personal duty of support, 
or unless such recommendations are clearly not in the best interests of the protected pérson; 

(2) the conservator is to expend or distribute sums reasonably necessary for the support, 
education, care or benefit of the protected person with due regard to: 
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(a) the size of the estate, the probable duration of the conservatorship and the likeli- 
hood that the protected person, at some future time, may be fully able to etme his affairs and 
the estate which has been conserved for him; 

(b) the accustomed standard of living of the protected person and members of his 
household; and 

(c) other funds or sources used for the support of the protected person; 

(3) the conservator may expend funds of the estate for the support of persons legally de- 
pendent on the protected person and others who are members of the protected person's household 
who are unable to support themselves, and who are in need of support; 

(4) funds expended under this subsection may be paid by the conservator to any person, 
including the protected person, to reimburse for expenditures which the conservator might have 
made, or in advance for services to be rendered to the protected person when it is reasonable to 
expect that such services will be performed and where advance payments are customary or rea- 
sonably necessary under the circumstances. 

B. Ifthe estate is ample to provide for the purposes implicit in the distributions authorized by 

Subsection A of this section, a conservator for the protected person other than a minor has power to 
make gifts to charity and other persons as the protected person might have been expected to make, 
in amounts which do not exceed in total for any year twenty percent of the income from the estate. 
» C. When a minor who has not been adjudged disabled under Subsection B of Section 5-401 
[45-5-401 NMSA 1978] attains his majority, his conservator, after meeting all prior claims and 
expenses of administration, shall pay over and distribute all funds and properties to the former 
protected person as soon.as possible. 

D. When the conservator is satisfied that a protected person's disability (other than minor- 
ity) has ceased, the conservator, after meeting all prior claims and expenses of administration, 
shall pay over and distribute all funds and properties to the former protected person as soon as 
possible. 

E. Ifa protected person dies, the conservator shall deliver to the court for safekeeping any 
will of the deceased protected person which may have come into his possession, inform the per- 
sonal representative or a beneficiary named therein that he has done so, and retain the estate 
for delivery to a duly appointed personal representative of the decedent or other persons entitled 
thereto. If, after forty days from the death of the protected person, no other person has been ap- 
pointed personal representative and no application or petition for appointment has been filed, 
the conservator may apply. to exercise the powers and duties of a personal representative so that 
he may proceed to administer and distribute the decedent's estate without additional or further 
appointment. Upon request for an order granting the powers of a personal representative to a 
conservator, after notice to any person demanding notice under Section 3-204 [45-3-204 NMSA 
1978] and to any person nominated personal representative in any will of which the applicant 
is aware, the court may order the conferral of the power upon determining that there is no ob- 
jection, and endorse the letters of the conservator to note that the formerly protected person 
is deceased and that the conservator has acquired all of the powers and duties of a personal 
representative. The making and entry of an order under this section shall have the effect of an 
order of appointment of a personal representative as provided in Sections 3-101 through 3-1204 
[45-3-101 through 45-3-1204 NMSA 1978] except that the estate in the name of the conservator, 
after administration, may be distributed to the deredente successors without prior retransfer to 
the conservator as personal representative. 


History: 1953 Comp., § 32A-5-425, enacted by Laws Power of court or guardian to make noncharitable 


1975, ch. 257, § 5-425. gifts or allowances out of funds of incompetent ward, 24 
A.L.R.3d 863. 

ANNOTATIONS Ademption or revocation of specific devise or bequest by 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Right guardian, committee, conservator or trustee of mentally 


f ian t ‘neipal-of i eathtnun 3 or physically incompetent testator, 84 A.L.R.4th 462. 
borin papers Genes Se ap B opie RENE 14 C.J.S. Chemical Dependents § 4; 39 'C.J.S. Guardian 
Guardian's liability for interest on ward's funds, 72 and Ward §§ 61 to’66, 72, 80 to 85, 145, 159; 49 C.J.S, In- 
A.L.R.2d 757. sane Persons § 85. 
Power to make charitable gifts from estate of incompe- 
tent, 99 A.L.R.2d 946. 
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45-5-426. Consent to conservatorship; applicable laws. 


All the procedures contained in Chapter 45, Article 5 NMSA 1978 Tne to the appointment 
of a\conservator for a person under conservatorship shall apply. The person for whom a conserva- 
torship is sought shall not be allowed to consent to the appointment of a conservator by the court. 


History: 1978 Comp., § 45-5-426, enacted by Laws... by Laws 1975, ch. 257, § 5-426, relating to enlargement 


1989, ch. 252, § 27. _or limitation of powers of conservator, and enacted a new 
Repeals and reenactments. — Laws 1989, ch, 252, ‘section, effective June 16, 1989. 


§ 27, repealed former 45-5-426 NMSA 1978, as enacted 


45-5-427. Preservation of estate plan. 


In investing the estate, and in selecting assets of the estate for distribution under Subsection A 
of Section 5-425 [45-5-425 NMSA 1978], and in utilizing powers of revocation or withdrawal avail- 
able for the support of the protected person, and exercisable by the conservator or the court, and in 
exercising any other powers vested in them, the conservator or the court should take into account 
any known estate plan of the protected person, including his will; any revocable trust of which he 
is settlor; and any contract, transfer or joint ownership arrangement with provisions for payment 
or transfer of benefits or interests at his death to another or others which he may have originated. 
The conservator may examine the will of the protected’ person. . 


History: 1953 Comp., § 32A-5-427, enacted by Laws “ANNOTATIONS 


SORE, coh (REL Sioaea Am. Jur, 2d, A.L.R. and C.J.S, references, — 14 
O.J.S. Chemical Dependents § 4; 39 C.J.S. Guardian — 
Ward §§ 88 to 90; 49 C.J.S. Insane Persons $85... 


i? 


45-5-428, Claims against protected person; enforcement. 


A. A conservator must pay from the estate all just claims against the estate and dail the 
protected person-arising before or after the conservatorship upon their ire mag a ame 
ance. A claim may be presented by éither of the following methods: 

(1) the claimant may deliver or mail to the conservator a written statement of the dlaim 
indicating its basis, the name and address of the claimant and’ the amount claimed; or 

(2) the claimant may file a written statement of the claim, in the form prescribed by tule, 
with the clerk of the court and deliver or mail a copy of the statement to the conservator. 

A claim is deemed presented upon receipt of the written statement of claim by the conservator, 
or the filing of the claim with district court, whichever occurs first. A presented claim is allowed, 
if it is not disallowed by written statement mailed by the conservator to the claimant within sixty 
days after its presentation. The presentation’ of a claim tolls ay statute of limitation sind to 
the claim until thirty days after its disallowance, 

B. A claimant whose claim has not been paid may petition the: court for determination of his 
claim at any time before it is barred by the applicable statute of limitation, and, upon due proof, 
procure an order for its allowance and payment from the estate. If a proceeding is pending against 
a protected person at the time of appointment of a conservator or is initiated against the protected 
person thereafter, the moving party must give notice of the proceeding to the conservator if the 
outcome is to constitute a claim against the estate. 

C. If it appears that the estate in conservatorship is likely to be exhausted before all claims 
and expenses of administration are ped such claims and expenses shall be Dae in the following 
order of priority: 

(1) expenses of adviiniatrstion: including fo for the conservator and Le attorney; 

(2) tax claims with preference under federal law; 

(3) claims for the support, education or care of the aeteatad person or his dependents, on 
a pro rata basis; . 

(4) tax claims with herd under state law; and 

(5) all other claims on a pro rata basis. 
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History: 1953 Comp., § 32A-5-428, enacted by Laws 
1975, ch. 257, § 5-428; 1976 (S.S.), ch. 37, § 15. 


ANNOTATIONS 


Reasonableness of attorneys' fees. — Award of 
$150, rather than requested $1,150, to an attorney for 
services rendered in behalf of the incompetent at the 
‘request of one of the incompentent's guardians, would 
be affirmed upon evidence that attorney's services were 
required due to guardian's neglect of guardian's du- 
ties; any additional compensation should be sought from 


PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 


45-5-430 


guardian, not from ward's estate. In re Boyd's Guardian- 
ship, 1933-NMSC-008, 37 N.M. 83, 18 P.2d 658. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power 
of guardian as to compromise of liquidated contract claim 
or money judgment, 155 A.L.R. 196. 

Right of guardian or committee of incompetent to in- 
cur obligations so as to bind incompetent or his estate, 
or to make expenditures, without approval of court, 63 
A.L.R.3d 780. 

14 C.J.S, Chemical Dependents § 4; 39 C.J.S. Guardian 
and Ward § 108; 49 C.J.S. Insane Persons § 88. 


45-5-429. Individual liability of conservator. 


A. Unless otherwise provided in the contract, a conservator is not individually liable on a con- 
tract properly entered into in the conservator's fiduciary capacity in the course of administration 
of the estate unless the conservator fails to reveal the conservator's reprpseipiative capacity and 
identify the estate in the contract. 

B. The conservator is individually liable for obligations arising from ownership or control of 
property of the estate or for torts committed in the course of administration of the estate only if 
the conservator.is personally at fault. 

C. Claims based on contracts entered into by a conservator in the conservator's fiduciary ca- 
pacity on obligations arising from ownership or control of the estate or on torts committed in the 
course of administration of the estate may be asserted against the estate by proceeding against 
the conservator in the conservator's fiduciary capacity, whether or not the conservator is individu- 
ally liable for those claims. 

D. Any question of liability between the estate and the conservator individually may be deter- 
mined in a proceeding for accounting, surcharge or indemnification or other appropriate proceed- 
ing or action. 

E. No person shall request, procure or receive a release or waiver of liability, however denomi- 
nated, of a conservator, an agent, an affiliate or a designee of a conservator or any other third party 
acting on behalf of a conservator. 

F. A release or waiver of liability that is requested, procured or received contrary to the provi- 


sions of this section is void. 


History: 1953 Comp., § 32A-5-429, enacted by Laws 
1975, ch. 257, § 5-429; 2019, ch. 228, § 13. 

The 2019 amendment, effective July 1, 2019, prohib- 
ited waivers of liability for conservators, and provided 
that any release or waiver of liability requested, procured 
or received contrary to the provisions of this section is 
void; added new Subsections E and F. 


ANNOTATIONS 


funds as affected by failure to obtain court order authoriz- 
ing investment, 116 A.L.R. 437, 

Transaction with affiliated corporation, by corporate 
guardian as violation of rule against . self-dealing, 151 
A.L.R. 905. 

Liability of incompetent's estate for torts committed by 
guardian, committee or trustee in managing estate, 40 
A.L.R.2d 1103. 

Guardian's liability for interest on ward's funds, 72 


A.L.R.2d 757, 

17A C.J.S, Contracts § 847; 14 C.J.S. Chemical Depen- 
dents § 4; 39 C.J.S. Guardian and Ward § 93; 49 C.J.S. In- 
sane Persons § 86. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity in absence of mandatory statute, of guardian for loss of 


45-5-430. Termination of proceeding. 


The protected person, his personal representative, the conservator or any other person inter- 
ested in the welfare of a person for whom a conservator has been appointed may petition the court 
to terminate the conservatorship. A protected person seeking termination is entitled to the same 
rights and procedures as in an original proceeding for a protective order. The court, upon finding 
after notice and hearing that the minority or disability of the protected person has ceased, may 
terminate the conservatorship. Upon termination, title to assets of the estate passes to the former 
protected person or to his successors, subject to provision in the order for expenses of administra- 
tion or to conveyances from the conservator to the former protected person or his successors, to 
evidence the transfer. 
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45-5-431 UNIFORM PROBATE CODE 45-5-434 


History: 1953 Comp., § 32A-5-430, enacted by Laws change the protected person's will, is not required to either: 
1975, ch. 257, § 5-430. (1) petition to terminate the conservatorship under 45-5- 
Compiler's notes, — This ‘section. includes within its 430 NMSA 1978; or (2) seek instruction from the appoint- 

scope some of the functions of former 32-2-9, 1953 Comp. ing court pursuant to 45-5-416 NMSA 1978; while either of 
Cross references. — For definition of "disability", see these may be a legitimate procedure, neither is required by 
45-5-101 NMSA 1978, the Uniform Probate Code before a person whose property 
For age of majority, see 12-2A-3 and 28- 6-1 NMSA 1978, is under a conservatorship is entitled to execute a will, Lu- 
cero v, Lucero, 1994-NMCA-128, 118 N.M. 636, 884 P.2d 527, 

ANNOTATIONS ) Am. Jur. 2d, A.L.R. and CwWJ.S. references, —— 14) 


C.J.S, Chemical Dependents § 4; 39 C.J.S, Guardian and 


il. — A 
De Paeae ee eee Cerro ud ee aed rigs do eye tueaee Perna 8 oe 


who believes the protected person legitimately wants to 


45-5-431. Payment of debt and delivery of property to foreign 
conservator without local proceedings. 


A. Any person indebted to a protected person, or having possession of property or of an in- 
strument evidencing a debt, stock or chose in action belonging to a protected person, may pay or 
deliver to a conservator, guardian of the estate or other like fiduciary appointed by a court of the 
state of'residence of the protected person, upon being presented with ak ay of his mgaretigts ope) 
an affidavit made by him stating that: ) 

(1) no protective proceeding relating to the protected person is sebatinal in New Mexico 
and 
(2) the foreign conservator is entitled to payment or to receive delivery. 

B. Ifthe person to whom the affidavit is presented pursuant to Subsection A of this section is 
not aware of any protective proceeding pending in New Mexico; payment or delivery in response’to 
the demand and affidavit discharges the debtor or possessor. él 


History: 1953 Comp., § 32A-5-431, enacted by Laws i « ANNOTATIONS 


1975, ch. 257, § 5-481. Vai 
C.J.S. Chemical Dependents § 4; 39 C.J.S.-Guardian and 
Ward § 187; 49 C.J.S. Insane Persons § 154. ; , 


45-5-432. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 45-5-432 For provisions of former section, see the 2010 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 5-482, on NMOneSource.com, 
relating to foreign conservators, effective January 1, 2012. ne 


45-5-433. Repealed. 


Repeals. — Laws 1993, ch. 301, § 28 repealed 45-5-433 provisions of former section, see the 1992 NMSA 1978. on 
NMSA 1978, as enacted by Laws 1989, ch. 252, § 28, relat- NMOneSource.com. 
ing to exemptions for veterans, effective July 1, 1993,,For 


45-5-434, Registration of guardianship orders. 


If a guardian has been appointed in another state and a petition for the appointment of a guard- 
ian is not pending in New Mexico, the guardian appointed in the other state, after giving notice.to 
the appointing court of an intent to register, may register the guardianship order in New Mexico 
by filing as a foreign judgment in a district court, in any appropriate county of New Mexico, certi- 
fied copies of the order and letters of office. 


ii} 


History: 1978 Comp., §. 45-5-434, cnaaiedl fie Laws. Effective, dates. — Laws 2011, ch. 124, § 105 rade 
2011, ch. 124, §59.. | _.. Laws 2011, ch. 124, § 59 effective January i 2012. 
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45-5-435 PROTECTION OF PERSONS UNDER DISABILITY AND THEIR PROPERTY 45-5-505 


45-5-435. Registration of protective orders. 


If a conservator has been appointed in another state and a petition for a protective order is not 
pending in New Mexico, the conservator appointed in the other state, after giving notice to the ap- 
pointing court of an intent to register, may register the protective order in New Mexico by filing as 
a foreign judgment in a district court in New Mexico, in any county in which property belonging 
to the ppatestad Pergan is located, certified copies of the order and letters of office and of any bond. 


History: 1978 es § 45-5-434, enacted by Laws Effective dates, — Laws 2011, ch, 124, § 105 made 
2011, ch. 124, § 60. Laws 2011, ch. 124, § 60 effective January 1, 2012. 


45-5-436. Effect of registration. 


A. Upon registration of a guardianship or protective order from another state, the guardian or 
conservator may exercise in New Mexico all powers authorized in the order of appointment except 
as prohibited under the laws of New Mexico, including maintaining actions and proceedings in 
New Mexico and, if the guardian or conservator is not a resident of New Mexico, subject to ay 

conditions imposed upon nonresident parties, 

B. A court of New Mexico may grant any relief available under Ghai 45, Article 5 NMSA 
1978 and other law of this state to enforce a registered order. 


History: 1978 Comp., § 45-5-436, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 105 made 
2011, ch. 124, § 61. Laws 2011, ch. 124, § 61 effective January 1, 2012. 
PART 5 
POWERS OF ATTORNEY 


45-5-501. Repealed. 


Repeals. — Laws 2007, ch. 185, § 404 repealed 45-5- of former section, see the 2006 NMSA 1978 on NMOne 
501 NMSA 1978, being Laws 1995, ch. 210, § 58, relating Sourceicom. For current law, see the Uniform Power of At- 


to powers of attorney, effective July 1, 2007. For provisions torney Act, 45-5B-101 through 45-5B-403 NMSA 1978. 


45-5-502. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- of former section, see the 2006:.NMSA 1978 on. NMOne 
502 NMSA 1978, being Laws 1995, ch. 210, § 59, relating Source.com. For current law, see the Uniform Power of At- 


to powers of attorney, effective July 1, 2007. For provisions torney Act, 45-5B-101 through 45-5B-403 NMSA 1978. 


45-5-503. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- of former section, see the 2006 NMSA 1978 on NMOne 
503 NMSA 1978, being Laws 1995, ch. 210, § 60, relating Source.com. For current law, see the Uniform Power of At- 
to powers of attorney, effective July 1, 2007. For provisions torney Act, 45-5B-101 through 45-5B-403 NMSA 1978. 


45-5-504. Repealed. 


Repeals. — Laws 2007, ch. 185, § 404 repealed 45-5- of former section, see the 2006 NMSA 1978 on NMOne 
504 NMSA 1978, being Laws 1995, ch. 210, § 61, relating Source.com. For current law, see the Uniform Power of At- 
to powers of attorney, effective July 1, 2007. For provisions torney Act, 45-5B-101 through 45-5B-403 NMSA 1978. 


45-5-505. Repealed. 


Repeals, — Laws 2007, ch. 1385, § 404 repealed 45-5- Source.com. For current law, see the Uniform Power of At- 
505 NMSA 1978, being Laws 1995, ch. 210, § 62, relating torney Act, 45-5B-101 through 45-5B-403 NMSA 1978. 
to powers of attorney, effective July 1, 2007, For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
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45-5-601 


UNIFORM PROBATE CODE 


45-5-608 


PART 6 : 
UNIFORM STATUTORY FORM POWER OF ATTORNEY ACT 


45-5-601. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
601 NMSA 1978, as enacted by Laws 1995, ch. 210, § 63, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-602. Repealed. 


Repeals. — Laws 2007, ch. 185, § 404 repealed 45-5- 
602 NMSA 1978, as enacted by Laws 1995, ch, 210, § 64, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-603. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
603 NMSA 1978, as enacted by Laws 1995, ch. 210, § 65, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-604. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 


604 NMSA 1978, as enacted by Laws 1995, ch. 210, § 66, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-605. Repealed. 


Repeals, — Laws 2007, ch. 135, § 404 repealed 45-5- 
605 NMSA 1978, as enacted by Laws 1995, ch. 210, § 67, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-606. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
606 NMSA 1978, as enacted by Laws 1995, ch. 210, § 68, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-607. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
607 NMSA 1978, as enacted by Laws 19965, ch. 210, § 69, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007, For provisions of former section, see the 


45-5-608. Repealed. 


Repeals. — Laws 2007, ch, 185, § 404 repealed 45-5- 
608 NMSA 1978, as enacted by Laws 1995, ch. 210, § 70, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 
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2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 ee 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA.1978. 


2006 NMSA 1978 on NMOneSource.com., For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com., For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com, For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 
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45-5-609. 


45-5-609. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
609 NMSA 1978, as enacted by Laws 1995, ch. 210, § 71, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-610. Repealed. 


Repeals. — Laws 2007, ch. 185, § 404 repealed 45-5- 
610 NMSA 1978, as enacted by Laws 1995, ch. 210, § 72, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-611. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
611 NMSA 1978, as enacted by Laws 1995, ch. 210, § 73, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-612. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
612 NMSA 1978, as enacted by Laws 1995, ch. 210, § 74, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-613. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
613 NMSA 1978, as enacted by Laws 1995, ch. 210, § 75, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-614. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
614 NMSA 1978, as enacted by Laws 1995, ch. 210, § 76, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-615. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- . 


615 NMSA 1978, as enacted by Laws 1995, ch. 210, § 77, 
the Uniform Statutory Form Power of Attorney Act, effec- 


tive July 1, 2007. For provisions of former section, see the , 


45-5-616. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
616 NMSA 1978, as enacted by Laws 1995, ch. 210, § 78, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 


45-5-617. Repealed. 


Repeals. — Laws 2007, ch. 135, § 404 repealed 45-5- 
617 NMSA 1978, as enacted by Laws 1995, ch. 210, § 79, 
the Uniform Statutory Form Power of Attorney Act, effec- 
tive July 1, 2007. For provisions of former section, see the 
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2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 


45-5B-403 NMSA 1978. 


2006 NMSA 1978 on WidOneSeumechr: For current law, 


see the Uniform Power of Attorney Act, 45-5B-101 through 


45-5B-403 NMSA 1978, 


2006 NMSA 1978 on NMOneSource.com. For current law, 
see the Uniform Power of Attorney Act, 45-5B-101 through 
45-5B-403 NMSA 1978. 
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45-5A-101 


Sec, 


45-5A-101. 
45-5A-102, 
45-5A-103, 


45-5A-104, 
45-5A-105, 
45-5A-106. 


45-5A-201. 
45-5A-202. 
45-5A-208, 
45-5A-204. 
45-5A-205. 
45-5A-206. 
45-5A-207,. 


UNIFORM PROBATE CODE 


45-5A-102 


ARTICLE 5A 


Uniform Adult Guardianship and ached shi ke aed 
Proceedings Jurisdiction 


Part 1, GENERAL PROVISIONS 


Short title, 

Definitions, 

International application of.,the Uniform 
Adult Guardianship and Protective Pro- 
ceedings Jurisdiction Act. 

Communication between courts. 

Cooperation between courts. 

Taking testimony in another state. 


Part 2. JURISDICTION 


Definitions; significant-connection factors. 
Exclusive basis. 

Jurisdiction. 

Special jurisdiction, 

Exclusive and continuing jurisdiction. 
Appropriate forum. 

Jurisdiction declined by reason of conduct, 


Sec, 
45-5A-208, Notice of proceeding. 
45- 5A-209. Proceedings in more than one rae 


Part 3. TRANSFER OF GUARDIANSHIP OR 
CONSERVATORSHIP 


45-5A-301, Transfer of guardianship or ao edriehithratii 
to another state. 

45-5A-302. Accepting guardianship or peony ee 
transferred from another state, 


Part 4. REGISTRATION AND RECOGNITION OF 
ORDERS FROM OTHER STATES | 


45-6A-401, Registration of guardianship orders. 
45-5A-402, Registration of protective orders. 
45-5A-408, Effect of registration. 


Part 5. MISCELLANEOUS PROVISIONS 


45-5A-501. Relation to Electronic Signatures In Global 
and National Commerce Act. 
45-5A-502. Transitional provision. 


PART 1 
GENERAL PROVISIONS 


45-5A-101. Short title. 


Chapter 45, Article 54 NMSA 1978 may be cited as the "Uniform Adult Guardianship and Pro- 
tective Proceedings Jurisdiction Act". 


History: 1978 Comp., § 45-5A-101, enacted by Laws 
2011, ch. 124, § 62, 


45-5A-102. 


Definitions. 


Effective dates. — Laws 2011, ch. 124, § 105 made 
Laws 2011, ch. 124, § 62 effective January 1, 2012. 


As used in the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act: 
A. "adult" means an individual who has attained eighteen years of age; 
B. "conservator" means a person appointed by the court to administer the property of an n adult, 


as provided i in Chapter 45, Article 5 NMSA 1978; 


C. "court" means the distuet court; 

D. "guardian" means a person appointed by the court to make decisions pegarhine the person 
of an adult, as provided in Chapter 45, Article 5 NMSA 1978; 

EK. "guardianship order" means an order appointing a guardian; 

F. "guardianship proceeding" means a judicial proceeding in which an order for the appoint- 


ment of a guardian is sought or has been issued; 


Ti 


G. "incapacitated person" means an adult for whom a guardian has been appointed; 

H. "party" means the respondent, petitioner, guardian, conservator. or any other person al- 
lowed by the court to participate in a guardianship or protective proceeding; 

I. "protected person" means an adult for whom a protective order has been issued; 

J. "protective order" means an order appointing a conservator or other order related to man- 
agement of an adult's property; 

K. "protective proceeding" means a fiediceal proceedings in which a protective onde is sought or 
has been issued; and 
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45-5A-103 UNIFORM ADULT GUARDIANSHIP AND PROTECTIVE PROCEEDINGS JURISDICTION  465-5A-105 


L. "respondent" means an adult for whom a protective order or the appointment of a guardian 
is sought. 


History: 1978 Comp., § 45-5A-102, enacted by Laws Effective dates. — Laws. 2011, ch. 124, § 105 made 
2011, ch, 124, § 63. Laws 2011, ch. 124, § 68 effective January 1, 2012. 


45-5A-103. International application of the Uniform Adult 
Guardianship and Protective Proceedings Jurisdiction Act. 


A New Mexico court may treat a foreign country as if it were a state for the purpose of applying 
Parts 1, 2,3 and 5 of the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act. 


History: 1978 Comp., § 45-5A-103, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 105 made 
2011, ch. 124, § 64, Laws 2011, ch, 124, § 64 effective January 1, 2012. 


45-5A-104. Communication between courts. 


A. A New Mexico court may communicate with a court in another state concerning a proceed- 
ing arising pursuant to the Uniform Adult Guardianship and Protective Proceedings Jurisdiction 
Act. The court may allow the parties to participate in the communication. Except as otherwise 
provided in Subsection B of this section and except as otherwise provided by rules adopted by the 
New Mexico supreme court, the court shall make a record of the communication. The record may 
be limited to the fact that the communication occurred. 

B. Except as otherwise provided by rules adopted by the New Mexico supreme court, courts 
may communicate concerning schedules, calendars, court records and other administrative mat- 
ters without making a record. 


History: 1978 Comp., § 45-5A-104, enacted by Laws Effective dates, — Laws 2011, ch. 124, § 105 made 
2011, ch. 124, § 65. Laws 2011, ch. 124, § 65 effective January 1, 2012. 


45-5A-105. Cooperation between courts. 


A. Except as otherwise provided by rules adopted by the New Mexico supreme court, in a 
guardianship or protective proceeding in New Mexico, a New Mexico court may request the appro- 
priate court of another state to do any of the following: 

(1) hold an evidentiary hearing; 

(2) order a person in that state to produce evidence or give testimony pursuant to proce- 
dures of that state; 

(3) order that an evaluation or assessment be made of the respondent; 

(4) order any appropriate investigation of a person involved in a proceeding; 

(5) forward to the New Mexico court a certified copy of the transcript or other record of a 
hearing pursuant to Paragraph (1) of this subsection or any other proceeding, any evidence oth- 
erwise produced pursuant to Paragraph (2) of this subsection and any evaluation or assessment 
prepared in compliance with an order pursuant to Paragraph (3) or (4) of this subsection; 

(6) issue any order necessary to assure the appearance in the proceeding of a person whose 
presence is necessary for the court to make a determination, including the aciths aise or the inca- 
pacitated or protected person; and 

(7) issue an order authorizing the release of medical, financial, criminal or other relevant 
information in that state, including protected health information as defined in 45 C.F.R. Sec- 
tion 164.504, as amended. 

B. Ifa court of another state in which a guardianship or protective proceeding is pending 
requests assistance of the kind provided in Subsection A of this section, a New Mexico court has 
jurisdiction for the limited purpose of granting the request or making reasonable efforts to comply 
with the request. 
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45-5A-106 UNIFORM PROBATE CODE 45-5A-201 


History: 1978 Comp., § 45-5A-105, enacted by Laws' _—— Effective dates. — Laws 2011, ch. 124, § 105 made 
2011, ch. 124, § 66. Laws 2011, ch, 124, § 66 effective January 1, 2012. 


45-5A-106. Taking testimony in another state. 7 | 


A. In a guardianship or protective proceeding, in addition to other procedures that may be 
available, testimony of a witness who is located in another state may be offered by deposition or 
other means allowable in New Mexico for testimony taken in another state. The court on its own 
motion may order that the testimony of a witness be taken in another state and may prescribe the 
manner in which, and the terms upon which, the testimony is to be taken. 

B. In a guardianship or protective proceeding, a New Mexico court may permit.a witness lo- 
cated in another state to be deposed or to testify by telephone or audiovisual or other electronic 
means. A New Mexico court shall cooperate with the court of the other state in Gasigneding an ap- 
propriate location for the deposition or testimony. 

C. Except as otherwise provided by rules adopted by the New Mexico supreme court, documen- 
tary evidence transmitted from another state to a New Mexico court by technological means. that 
do not produce an original writing shall not be excluded from evidence on an SHIPSHOn based on 
the best evidence rule, 


History: 1978 Comp., § 45-5A-106, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 


2011, ch. 124, § 67. Laws 2011, ch. 124, § 67 effective January 1, 2012. 
PART 2 
JURISDICTION 


45-5A-201. Definitions; significant-connection factors. 


A. As used in Part 2 of the Uniform Adult Guardianship and Protective Proceedings Jurisdic- 
tion Act: 

(1) "emergency" means a circumstance that likely will result. in substantial harm toa 
respondent's health, safety or welfare and for which the appointment of a guardian is meee 
because no other person has authority and is willing to act on the respondent's behalf; . 

(2), “home state" means the state in which the respondent, was physically arenont: includ- 
ing any period of temporary absence, for at least six consecutive months immediately before the 
filing of a petition for a protective order or the appointment of a guardian; or, if none, the state in 
which the respondent was physically present, including any period of temporary-absence, for at 
least six consecutive months ending within the six months prior to the filing of the petition; and ; 

(3) "significant-connection state" means a state, other than the home state, with which a 
respondent has a significant connection other than mere physical presence and in which substan- 
tial evidence concerning the respondent is available. . , 

B. In determining pursuant to Section 45-5A-203 and Subsection E. of Section 45-5A-301 
NMSA 1978 whether a respondent has a significant connection with a particular state, the court 
shall consider: 

(1) the location of the respondent's family and other persons required to be notified of the 
guardianship or protective proceeding; 

(2) the length of time the respondent at any time was physically present in the state and 
the duration of any absence; 

(3) the location of the respondent's property; and 

(4) the extent to which the respondent has ties to the state, AUCH: as aie registration, 
state or local tax return filing, vehicle registration, ars s license, social relationship and receipt 
of services. | 


History: 1978 Comp., § 45-5A-201, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 68. Laws 2011, ch. 124, § 68 effective January 1, 2012. 
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45-5A-202. Exclusive basis. 


~ Part 2 of the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act provides 
the exclusive jurisdictional basis for a New Mexico court to appoint a’guardian or issue a protec- 
tive order for an adult. 


History: 1978 Comp., § 45-5A-202, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 69. Laws 2011, ch, 124, § 69 effective January 1, 2012. 


45-5A-203. Jurisdiction. 


A New Mexico court has jurisdiction to appoint a guardian or issue a protective order for a re- 
spondent if: 

A. New Mexico is the respondent's home state; 

B. on the date the petition is filed, New Mexico is a significant-connection state. and: 

(1) the respondent does not have a home state ora court of the respondent's home state 
has declined to exercise jurisdiction because New Mexicois a more appropriate forum; or 
(2) the respondent has a home state, a petition for an appointment or order is not pending 
in a court of that state or another slahiihempocarine ction: state and, before the court makes the ap- 
pointment or issues the order: f 
(a) a petition for an appointment or order is not filed in the respondent's home state; 
(b) an objection to the court's jurisdiction is not filed by a person required to be noti- 
fied of the proceeding; and 
. (c) the court in‘New Mexico concludes that it is an appropriate — eee to the 
factors set forth in Section 45-5A-206 NMSA 1978; 

C. New Mexico does not have jurisdiction pursuant either to Subsection A or B of this sec- 
tion, the respondent's home: state and all significant-connection states have declined to exercise 
jurisdiction because New Mexico is the more appropriate forum and jurisdiction in New Mexico is 
consistent with the constitutions of New Mexico and the United States; or 

D,. the requirements for special jurisdiction pursuant to Section 45-5A-204 NMSA 1978 are 
met, 


History: 1978 Comp., § 45-5A-203, enacted by Laws Effective dates, — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 70. Laws 2011, ch, 124, § 70 effective January 1, 2012. 


45-5A-204. Special jurisdiction. 


A. A New Mexico court lacking jurisdiction pursuant to Section 45-5A-203 NMSA 1978 has 
special jurisdiction to do any of the following: 

(1) appoint a guardian in an emergency for a term not exceeding ninety days for a respon- 
dent who is physically present in New Mexico; 

(2) issue a protective order with respect to real or tendible personal ae as located in 
New Mexico; and 

(3). appoint a guardian or conservator for an incapacitated or protected person for whom a 
provisional order to transfer the proceeding from another state has been issued pursuant to proce- 
dures similar to Section 45-5A-301 NMSA 1978. 

B. If a petition for the appointment of a guardian in an emergency is brought in New Mexico 
and New Mexico was not the respondent's home state on the date the petition was filed, the court 
shall dismiss the proceeding at the request of the court of the home state, if any, whether dismissal 
is peanesten, before or after the emergency essen 


History: 1978 Comp., § 45-5A-204, enacted by Gane Effective dates. — Laws 2011, ch, 124, § 106,made 
2011, ch, 124, § 71, ¥ : Laws 2011, ch. 124, § 71 effective January 1, 2012. 
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45-5A-205. Exclusive and continuing jurisdiction. | 


Except as otherwise provided in Section 45-5A-204 NMSA 1978, a court that has appointed a 
guardian or issued a protective order consistent with the Uniform Adult Guardianship and Pro- 
tective Proceedings Jurisdiction Act has exclusive and continuing jurisdiction over the proceeding 
until it is terminated by the court or the appointment or order expires by its own terms. 


History: 1978 Comp., § 45-5A-205, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 72. Laws 2011, ch. 124, § 72 effective January 1, 2012. 


45-5A-206. Appropriate forum. 


A, A New Mexico court having jurisdiction pursuant to Section 45-5A-203 NMSA 1978 to ap- 
point a guardian or issue a protective order may decline to exercise its jurisdiction if it determines 
at any time that a court of another state is a more appropriate forum. 

B. Ifa New Mexico court declines to exercise its jurisdiction pursuant to Splnettion A of nis 
section, it:shall either dismiss or stay the proceeding. The court may impose any condition the 
court considers just and proper, including the condition that a petition for the appointment of a 
guardian or issuance of a protective order be filed promptly in another state. 

C. In determining whether it is an appropriate forum, the court shall consider all relevant fac- 
tors, including: 

(1) any expressed preference of the respondent; 

(2) whether abuse, neglect or exploitation of the Bicones vents has occurred or is likely to 
occur and which state could best protect the respondent from the abuse, neglect or exploitation; 

(3) the length of time the respondent was physically sigan in or was a legal ps eene of 
New Mexico or another state; 

(4) the distance of the respondent from the court in each state; 

(5) the financial circumstances of the respondent's estate; 

(6) the nature and location of the evidence; 

(7) the ability of the court in each state to decide the issue expeditiously and the eee 
dures necessary to present evidence; i 

(8) the familiarity of the court of each state with the facts and issues in the proceeding; and 

(9) if an appointment of a guardian or conservator were to be made, the court's ability to 
monitor the conduct of the guardian or conservator. 


History: 1978 Comp., § 45-5A-206, enacted by Laws Effective dates. — Laws 2011, ch, 124, § 106 made 
2011, ch. 124, § 73. Laws 2011, ch. 124, § 73 effective January 1, 2012. 


45-5A-207. Jurisdiction declined by reason of conduct. 


A. If at any time a New Mexico court determines that it acquired jurisdiction to appoint a 
guardian or issue a protective order because of unjustifiable conduct, the court may: 
(1) decline to exercise jurisdiction; 
. (2). exercise jurisdiction for the limited purpose of fashioning‘an appropriate remedy to: 
(a) ensure the health, safety and welfare of the pha TS or the protection of the 
respondent's property; or 
(b) prevent a repetition of the unjustifiable cbialixéty including staying the proceed- 
ing until a petition for the appointment of a guardian or issuance of a protective order is filed in a 
court of another state having jurisdiction; or 
(3) continue to exercise jurisdiction after botieirleniiie 
(a) the extent to which the respondent and all persons required to be mented of the 
proceedings have acquiesced in the exercise of the court's jurisdiction; 
{b) whether it is a more appropriate forum than the court of any other state Spubedte 
to the factors set forth in Subsection C of Section 45-5A-206 NMSA 1978; and 
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(c) whether the court of any other state would have jurisdiction under factual circum- 

stances i in substantial conformity with the jurisdictional standards of Section 45-5A-203 NMSA 1978, 

B. Ifa New Mexico court determines that it acquired jurisdiction to appoint a guardian or to 
issue a protective order because a party seeking to invoke its jurisdiction engaged in unjustifiable 
conduct, it may assess against that party necessary and reasonable expenses, including attorney 
fees, investigative fees, court costs, communication expenses, witness fees and expenses and travel 
expenses, The court shall not assess fees, costs or expenses of any kind against New Mexico or a 
governmental subdivision, agency or instrumentality of New Mexico unless authorized by law 
other than the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act. 


History: 1978 Comp., § 45-5A-207, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 74, Laws 2011, ch. 124, § 74 effective January 1, 2012. 


45-5A-208. Notice of proceeding. 


If a petition for the appointment of a guardian or issuance of a protective order is brought in 
New Mexico and New Mexico was not the respondent's home state on the date the petition was 
filed, in addition to complying with the notice requirements of New Mexico, notice of the petition 
shall be given to those persons who would be entitled to notice of the petition if a proceeding were 
brought in the respondent's home state, The notice shall be given in the same manner as notice is 
required to be given in New Mexico. 


History: 1978 Comp., § 45-5A-208, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 75. Laws 2011, ch, 124, § 75 effective January 1, 2012, 


45-5A-209. Proceedings in more than one state. 


Except for a petition for the appointment.of a guardian in an emergency or issuance of a protec- 
tive order limited to property located in New Mexico pursuant to Paragraph (1) or (2) of Subsection 
A of Section 45-5A-204 NMSA 1978, if a petition for the appointment of a guardian or issuance of 
a protective order is filed in New Mexico and in another state and neither petition has been dis- 
missed or withdrawn, the following rules apply: 

A. . if the New Mexico court has jurisdiction pursuant to Section 45-5A-203 NMSA 1978, it may 
proceed with the case unless a court in another state acquires jurisdiction pursuant to provisions 
similar to Section 45-5A-203 NMSA 1978 before the appointment of the guardian or issuance of 
the protective order; and 

B. if the New Mexico court does not have jurisdiction pursuant to Section 45-5A-203 NMSA 
1978, whether at the time the petition is filed or at any time before the appointment of the guard- 
ian or issuance of the protective order, the court shall stay the proceeding and communicate with 
the court in the other state. If the court in the other state has jurisdiction, the New Mexico court 
shall dismiss the petition unless the court in the other state determines that the New Mexico court 
is a more appropriate forum. 


History: 1978 Comp., § 45-5A-209, enacted by Laws Effective dates. — Laws 2011, ch, 124, § 106 made 


2011, ch. 124, § 76. Laws 2011, ch. 124, § 76 effective January 1, 2012. 
PART 3 


TRANSFER OF GUARDIANSHIP OR CONSERVATORSHIP 


45-5A-301. Transfer of guardianship or ‘conservatorship to another 
state. 


A. A guardian or conservator appointed eS New Mexico may petition the court to transfer the 
guardianship or conservatorship to another state. 
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B. Notice of a petition pursuant to Subsection A of this section shall be given to the persons 
that would be entitled to notice of a petition in New Mexico for the appointment of a Shete i or 
conservator. 

C. On the court's own vitotloui} or on request of the guardian or conservator, the ida guviaal 
or protected person or other person ’required to be notified of the petition, the court shall hold a 
hearing on a petition filed pursuant to Subsection A of this section. 

D. The court shall issue an order provisionally granting a petition to transfer a guardianship 
and shall direct the guardian to petition for guardianship ‘in the other state if the court is satisfied 
that the guardianship will be accepted by the court in the other state and the court finds that: 

(1) the incapacitated person is physically present in or is reasonably expected to move 
permanently to the other state; 

(2) an objection to the transfer has not been made or, if an objection has been made, the ob- 
jector has not established that the transfer would be contrary to the interests of the incapacitated 
person; and 

(3) plans for care and services for the incapacitated person in the other state are reason- 
able and sufficient. 

E. The court shall issue a provisional order granting a petition to transfer a donivrenierailip and 
shall direct the conservator to petition for conservatorship in the other state if the court is satisfied 

that the conservatorship will be accepted by the court of the other state and the court finds that: 

. (1) the protected person is physically present in or is reasonably expected to move perma- 
nently to the other state, or the protected person has a significant connection to the other state 
considering the factors set forth in Subsection B of Section 45-5A-201-NMSA 1978; 

(2) an objection to the transfer has not been made or, if an objection has been made, the . 
objector has not established that the transfer would be contrary to the interests of the protected 
person; and 

(3) adequate arrangements will be made for management of the protected person's prop- 
erty. 

F. The court shall issue a final order confirming the transfer and terminating the elgedeaitee8® 
or conservatorship upon its receipt of: 

(1) a provisional order accepting the proceeding from the court to which the siodaachitars is 
to be transferred that is issued pursuant to provisions similar to those set forth in Section 45-5A- 
302 NMSA 1978; and 
(2) the documents required to terminate a guardianship or conservatorship in New Mex- 


ico. 
History: 1978 Comp., § 45-5A-301, enacted re: Laws Effective dates. — Laws 2011, ch. 124, § 106 made 


2011, ch. 124, § 77. Laws 2011, ch. 124, § 77 effective January 1, 2012. 


45-5A-302. Aadep iy aardiunenitp or conservatorship transferred 
from another state. 


A. To confirm transfer of a guardianship or ang aevaenennns transferred to New MaKe pur- 
suant to provisions similar to Section 45-5A-301 NMSA 1978, the guardian or conservator shall 
petition the New Mexico court to accept the guardianship or conservatorship. The petition shall 
include a certified copy of the other state's provisional order of transfer. 

B. Notice of a petition pursuant to Subsection A of this section shall be given to those persons 
that would be entitled to notice if the petition were a petition for the appointment of a guardian or 
issuance of a protective order in both the transferring state and New Mexico, The notice shall be 
given in the same manner as notice is required to be given in New Mexico. 

C. On the court's own motion, or on request of the guardian or conservator, the incapacitated 
or protected person or other person required to be notified of the proceeding, the court shall hold a 
hearing on a petition filed pursuant to Subsection A of this section. 

D, The court shall issue an order ne Ly, Brantine a age filed pursuant to Subsection 
A of this section unless: 
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(1) an objection is made and the objector establishes that transfer of the proceeding would 
be contrary to the interests of the incapacitated or protected person; or 
(2) . the guardian or conservator is ineligible for appointment in New Mexico. 

EK. The court shall issue a final order accepting the proceeding and appointing the guardian or 
conservator as guardian or conservator in New Mexico upon its receipt from the court from which 
the proceeding is being transferred of a final order issued pursuant to provisions similar to Sec- 
tion 45-5A-301 NMSA 1978 transferring the proceeding to New Mexico. 

F. Not later than ninety days after issuance of a final order accepting transfer of a guardian- 
ship or conservatorship, the court shall determine whether the guardianship or conservatorship 
needs to be modified to conform to the laws of New Mexico. 

G. In granting a petition pursuant.to this section, the court shall recognize a guardianship or 
conservatorship order from the other state, including the determination of the incapacitated or 
protected person's incapacity and the appointment of the guardian or conservator. 

H. The denial by a New Mexico court of a petition to accept a guardianship or conservatorship 
transferred from another state does not affect the ability of the guardian or conservator to seek 
appointment as guardian or conservator in New Mexico pursuant to Sections 45-5-301 and 45-5- 
401 NMSA 1978 if the court has jurisdiction to make an appointment other than by reason of the 
provisional order of transfer. 


History: 1978 Comp., § 45-5A-302, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 78. Laws 2011, ch. 124, § 78 effective January 1, 2012. 


PART 4 


REGISTRATION AND RECOGNITION OF ORDERS 
FROM OTHER STATES 


45-5A-401. Registration of guardianship orders. 


If a guardian has been appointed in another state and a petition for the appointment of a guard- 
ian is not pending in New Mexico, the guardian appointed in the other state, after giving notice to 
the appointing court of an intent to register, may register the guardianship order in New Mexico 
by filing as a foreign judgment in a court, in any appropriate county of New Mexico, certified copies 
of the order and letters of office. 


History: 1978 Comp., § 45-5A-401, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch. 124, § 79. Laws 2011, ch. 124, § 79 effective January 1, 2012. 


45-5A-402. Registration of protective orders. 


If a conservator has been appointed in another state and a petition for a protective order is not 
pending in New Mexico, the conservator appointed in the other state, after giving notice to the ap- 
pointing court of an intent to register, may register the protective order in New Mexico by filing 
as a foreign judgment in a New Mexico court, in any county in which property belonging to the 
protected person is located, certified copies of the order and letters of office and of any bond. 


History: 1978 Comp., § 45-5A-402, enacted by Laws Effective dates. — Laws 2011, ch. 124, § 106 made 
2011, ch, 124, § 80. Laws 2011, ch. 124, § 80 effective January 1, 2012. 


45-5A-403. Effect of registration. 


A. Upon registration of a guardianship or protective order from another state, the guardian or 
conservator may exercise in New Mexico all powers authorized in the order of appointment except 
as prohibited pursuant to the laws of New Mexico, including maintaining actions and proceedings 
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in New Mexico and, if the guardian or conservator is not a resident of New Mexico, subject to any 
conditions imposed upon nonresident parties. 

B. A New Mexico court may grant any relief heaMabbe pursuant the Uniform Adult Guard- 
ianship and Protective Brodeadingt Jurisdiction Act and other law of New Mexico to enor a 
registered order. 


7 


History: 1978 Comp., § 45-5A-408, enacted by Laws 
2011, ch. 124, § 81. 


Effective dates. — Laws 2011, ch. 124, § 106:made 
Laws 2011, ch. 124, § 81 effective January 1, 2012. 


‘PART 5 | 
MISCELLANEOUS PROVISIONS 


45-5A-501. Relation to Electronic sigant igs In Global and National 
Commerce Act, 


The Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act modifies, limits 
and supersedes the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 
Section 7001, et seq., but does not modify, limit or supersede Section 101(c) of that act, 15 U.S.C. 
Section 7001(c), or authorize electronic delivery of any OF the notices described in Section 108(b) of 


that act, 15 U.S.C. Section 7003(b). 


History: 1978 Comp., § 45-5A-501, enacted by Laws 
2011, ch. 124, § 82. 


45-5A-502. Transitional provision. 


Effective dates. — Laws 2011, ch. 124, § 106 made 
Laws 2011, ch, 124, § 82 effective January 1, 2012. 


A. Parts 1,3 and 4 of the Uniform Adult Guardianship and Protective Proceedings Jurisdic- 
tion Act and Section 45-5A-501 NMSA 1978 apply to proceedings begun before January 1, 2012, 
regardless of whether a guardianship or protective order has been issued. 

B. The Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act applies to 
guardianship and protective proceedings begun on or after January 1, 2012. 


History: 1978 Comp., § 45-5A-502, enacted by Laws 
2011, ch. 124, § 83. 


Effective dates. — Laws 2011, ch. 124, § 106 made 
Laws 2011, ch. 124, § 83 effective January 1, 2012. 


ARTICLE 5B 


Uniform Power of Attorney . 


Sec. Sec. '- 
Part 1. 45-5B-115, Exoneration of agent. 
P 45-5B-116. Judicial relief. 

Sy map eppiicra 45-5B-117. Agent's liability. 
are rs ane’ 45-5B-118. Agent's resignation; notice: 

-5B-103. Applicability. 45-5B-119.. Acceptance of and reliance upon dcestnae 
45-5B-104. Power of attorney is durable. edged power of attorney. 
45-5B-105, Execution of power of attorney. 45-5B-120. Liability for refusal to accept acknow led aed 
45-5B-106. Validity of power of attorney, , --»°) “power of attorney. 
45-5B-107. Meaning and effect of power of attorney. 45-5B-121, Principles of law and equity. 
45-5B-108. Nomination of conservator or guardian; rela- 45-5B-122, Laws applicable to financial roaiirotions a 

tion of agent to court-appointed fiduciary. entities. 
45-5B-109. When power of attorney effective, 45-5B-123,. Remedies under other law: + > 
45-5B-110. Termination of power of attorney or agent's ne 
. authority. Part 2. 
45-5B-111. Co-agents and successor agents, ; BR. 
45-5B-112. Reimbursement and compensation of agent. 45-bB-201. alee LOS aR ee te specific grant; grant 
pote feents eli eo 45-5B-202. Incorporation of authority, ., 
ens ee" 45-5B-208, Construction of authority generally, 
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Sec. : ; ) Sec: 
45-5B-204. Real property, . ae 45-5B-216. Taxes. 
45-5B-205. Tangible personal property. 45-5B-217. Gifts. 


45-5B-206. Stocks and bonds. 


45-5B-207. Commodities and options. Port 3. 
45-5B-208. Banks and other financial institutions. 45-5B-301. Statutory form power of attorney. 
45-5B-209. Operation of entity or business, 45-5B-302. Agent's certification. 
45-5B-210. Insurance and annuities. ! ( 
45-5B-211. Estates, trusts and other betanicls interests. phart 4. 
45-5B-212. Claims and litigation, 45-5B-401... Uniformity of application and construction. 
45-5B-213. Personal and family maintenance. 45-5B-402. Relation to Electronic Signatures in Global 
45-5B-214. ' Benefits from governmental programs or civil and National Commerce Act. 
or military service; 45-5B-403. Effect on existing powers of attorney. 


45-5B-215. Retirement plans. 
PART 1 
45-5B-101. Short title. 


This act [45-5B-101 through 45-5B-403 NMSA 1978] may be cited as the "Uniform Power of At- 
torney Act". 


History: Laws 2007, ch. 135, § 101; 1978 Comp,, Recompilations, — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-101 recompiled as § 45-5B-101 1 by Laws 2011, piled former 46B-1-101 NMSA 1978 as 45-5B-101 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-102. Definitions. 


As used in the Uniform Power of Attorney Act: 

A. "agent" means a person granted authority to act for a principal under a power of attorney, 
whether denominated an agent, attorney-in-fact or otherwise. The term includes an original agent, 
co-agent, successor agent and a person to which an agent's authority is delegated; 

B. "durable", with respect to a power of attorney, means not terminated by the principal's in- 
capacity; 

C. "electronic" means relating to technology having electrical, digital, magnetic, wireless, opti- 
cal, electromagnetic or similar capabilities; 

D. “good faith" means honesty in fact; ~ 

E. "incapacity" means inability of an individual to manage the individual's estate or financial 
affairs, or both, because: 

(1) of gross mismanagement, as evidenced by recent behavior, of the individual's income 
and resources or the individual's medical inability to manage the individual's income and re- 
sources that has led, or is likely in the near future to lead, to financial vulnerability; or 

(2) the individual is: 

(a) missing; 
(b) detained, including incarcerated in a penal system; or 
(c) outside the United States and unable to return; 

F, "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government or governmental sub- 
division, agency or instrumentality or any other legal or commercial entity; 

G. “power of attorney" means a writing or other record that grants authority to an agent to act 
in the place of the principal, whether or not the term "power of attorney" is used; 

H. "presently exercisable general power of appointment", with respect to property. or a prop- 
erty interest subject to a power of appointment, means power exercisable at the time in ques- 
tion to vest absolute ownership in the principal individually, the principal's estate, the principal's 
creditors or the creditors of the principal's estate. The term includes a power of appointment not 
exercisable until the occurrence of a specified event, the satisfaction of an ascertainable standard 
or the passage of a specified period only after the occurrence of the specified event, the satisfaction 
of the ascertainable standard or the passage of the specified period. The term does not include a 
power exercisable in a fiduciary-capacity or only by-will; 
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45-5B-105 


I. "principal" means an individual who grants authority to an agent in a power of attorney; 
J. "property" means anything that may be the subject of ownership, whether real or Peseta 
or legal or equitable, or any interest or right therein; 
K. "record" means information that is inscribed on a tangible medium o or that is stored i in ‘an 
electronic oY other medium and is retrievable in perceivable form; 
L. "sign" means with present intent to authenticate or adopt a record: 
(1) to execute or adopt a tangible symbol; or 
(2) to attach to or logically associate with the record an electronic sound, symbol or process; 
M. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 


States; and 


N. "stocks and bonds" means stocks, bonds, mutual funds and all other types of securities and 
financial instruments, whether held directly, indirectly or in any other manner. The term does not 
include commodity futures contracts and call or put options on stocks or stock indexes. 


History: Laws 2007, ch. 135, § 102; 1978 Comp., 
§ 46B-1-102 recompiled as § 45-5B-102 by Laws 2011, 
ch. 124, § 102. 

Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-102 NMSA 1978 as 45-5B-102 NMSA 
1978, effective January 1, 2012. 


ANNOTATIONS 


Power to be granted during period of compe- 
tency. — Although this section allows the exercise of a 
power of attorney during a period of incompetency, if the 
writing conferring the power expressly‘provided therefor, 
the initial granting of the power must be during a period 


45-5B-103. Applicability. 


of. competency. Roybal v. Morris, 1983-NMCA-101, 100 
N.M. 305, 669 P.2d 1100 (decided under former law). 

Effect of insanity on power of attorney. — A power 
of attorney is revoked by operation of law upon an adju- 
dication of insanity, unless the power is irrevocable; if the 
agent's authority is "coupled with an interest," the princi- 
pal's insanity does not terminate the agency. In re Estate 
of Head,1980-NMCA-096, 94 N.M. 656, 615 P.2d 271 (de- 
cided under former law). 

Power granted to wife to act "without limitation" 
for husband are "similar words showing the intent of the 
principal that the authority conferred shall be exercisable 
notwithstanding later disability or incapacity of the prin- 
cipal," In re Estate of Head,1980-NMCA-096, 94 N.M. 656, 
615 P.2d 271 (decided under former law). 


The Uniform Power of Attorney Act applies to all powers of attorney except: 
A. a power to the extent it is coupled with an interest in the subject of the power, including a 
power given to or for the benefit of a creditor in connection with a credit transaction;, 


B. a power to make health care decisions; 


C. a proxy or other delegation to exercise voting rights or management rights with respect to 


an entity; and 


D. a power created on a form prescribed by a government or governmental subdivision, agency 


or instrumentality for a governmental purpose. 


History: Laws 2007, ch. 135, § 103; 1978 Comp., 
§ 46B-1-103 recompiled as § 45-5B-103 by Laws 2011, 
ch. 124, § 102. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-103 NMSA 1978 as 45-5B-103 NMSA 
1978, effective January 1, 2012. 


45-5B-104. Power of attorney is durable. 


A power of attorney created under the Uniform Power of Attorney Act is durable unless it ex- 
pressly provides that it is terminated by the incapacity of the principal. 


History: Laws 2007, ch. 135, § 104; 1978 Comp., 
§ 46B-1-104 recompiled as § 45-5B-104 by Laws 2011, 
ch. 124, § 102. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-104 NMSA 1978 as wig BB-104 NMSA 
1978, effective January 1, 2012. 


45-5B-105. Execution of power of attorney. 


A power of attorney must be signed by the principal or in the principal's conscious presence by 
another individual directed by the principal to sign the principal's name on the power of attorney. 
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A signature on a power of attorney is presumed to be genuine if the principal acknowledges the 
signature before a notary public or other individual authorized by law to take acknowledgments. 


History: Laws 2007, ch. 135, § 105; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-105 recompiled as § 45-5B-105 by Laws 2011, piled former 46B-1-105 NMSA 1978 as 45-5B-105 NMSA 
ch. 124, § 102, |. 1978, effective January 1, 2012. 


45-5B-106. Validity of — of‘attorney. 


A. A power.of attorney executed in this state on or after July 1, 2007 is valid if its execution 
complies with Section 105 [45-5B-105 NMSA 1978] of the Uniform Power of Attorney Act. 
B,, A power of attorney executed in this state before July 1, 2007 is valid if its execution com- 
plied. with the law of this state as it existed at the time of execution. 
C. A power of attorney executed other than in this state is valid in this state if, when the power 
of attorney was executed, the execution complied with: 
(1) the law of the jurisdiction that determines the meaning and effect of the power of at- 
torney pursuant to Section 107 [45-5B-107 NMSA 1978] of the Uniform Power of Attorney Act; or 
(2) . the requirements for a military power of attorney pursuant to 10 U.S.C. Section 1044hb, 
as amended. 
D. Except as otherwise prduied by statute other than the Uniform Power of Attorney Act, a 
photocopy or electronically transmitted copy of an original power of attorney has the same effect 
as the original. 


History: Laws 2007, ch. 135, § 106; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-106 recompiled as § 45-5B-106 by Laws 2011, piled former 46B-1-106 NMSA 1978 as 45-5B-106 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-107. Meaning and effect of power of attorney. 


The meaning and effect of a power of attorney is determined by the law of the jurisdiction indi- 
cated in the power of attorney and, in the absence of an indication of jurisdiction, by the law of the 
jurisdiction in which the power of attorney was executed. 


History: Laws 2007, ch. 135, § 107; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-107 recompiled as § 45-5B-107 by Laws 2011, piled former 46B-1-107 NMSA 1978 as 45-5B-107 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-108. Nomination of conservator or guardian; relation of agent to 
court-appointed fiduciary. 


A. Ina power of attorney, a principal may nominate a conservator of the principal's estate or 
guardian of the principal's person for consideration by the court if protective proceedings for the 
principal's estate or person are begun after the principal executes the power of attorney. Except for 
good cause shown or disqualification, the court shall make its appointment in accordance with the 
principal's most recent nomination. 

B. If, after a principal executes a power of attorney, a court appoints a conservator of the prin- 
cipal's estate or other fiduciary charged with the management of some or all of the principal's 
property, the agent is accountable to the fiduciary as well as to the principal. The power of attorney 
is not terminated and the agent's authority continues unless limited, suspended or terminated by 
the court after notice to, and an opportunity to be heard by, the agent and the principal. 


History: Laws 2007, ch. 135, § 108; . 1978 Comp., Cross references: — For the Uniform Health Care De- 
§ 46B-1-108 recompiled as § 45-5B-108 by Laws 2011, cisions Act, see Chapter 24, Article 7A NMSA 1978. 
ch, 124, § 102. 


Recompilations, — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-108 NMSA 1978 as 45-5B-108 NMSA 
1978, effective January 1, 2012. 
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45-5B-109. When power of attorney effective. 


A. A power of attorney is effective when executed unless the menace provides i in the power of at- 
torney that it becomes effective at.a future date or upon the occurrence of a future event or contingency. 

B. Ifa power of attorney becomes effective upon the occurrence of a future event or contin- 
gency, the principal, in the power of attorney, may authorize one or more persons to determine in a 
writing or other record that the event or contingency has occurred. 

C. Ifa power of attorney becomes effective upon the principal's incapacity and the principal 
has not authorized a person to determine whether the principal is incapacitated, or the person au- 
thorized is unable or unwilling to make the determination, the chet of attorney: bovbnibs effective 
upon a determination in a writing or other record by: — 

(1)-a physician or licensed psychologist that the principal is ifeapacttated ‘within* ithe 
meaning of Paragraph (1) of Subsection E of Section 102 [45- 5B-102 NMSA 1978] of the Uniform 
Power of Attorney Act; or 

(2) an attorney at law, a judge or an nipproptate governmental official that the principal is 
incapacitated within the meaning of Paragraph ps of Subsection E of perrion aie of the Uniform 
Power of Attorney Act. 

D. A person authorized by the principal in the’ power of attorney to Pernt that the p prin- 
cipal is incapacitated may act as the principal's personal representative pursuant to the federal 
Health Insurance Portability and Accountability Act; Sections 1171 through 1179 of the Social 
Security Act, 42 U.S.C. Section 1320d, as amended, and applicable regulations to obtain access to 
the principal's health care information and communicate with the principal's health care provider. 


History: Laws 2007, ch. 135, § 109; 1978 Comp., Cross references. — For the federal Health Instrance 
§ 46B-1-109 recompiled as § 45-5B-109 by Laws 2011, Portability and Accountability Act: of 1996, see oo US. Cc. 
ch, 124, § 102. 300gg. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-109 NMSA 1978 as 45-5B-109 NMSA 
1978, effective January 1, 2012. 


45-5B-110. Termination of power of attorney or agent's authority. 


A. A power of attorney terminates when: 
(1) the principal dies; 
(2) the principal becomes incapacitated, if the power of attorney is not durable; 
(3) the principal revokes the power of attorney; 
(4) the power of attorney provides that it terminates; 
(5) the purpose of the power of attorney is accomplished; or 
(6). the principal revokes the agent's authority or the agent dies, becomes incapacitated or re- 
signs and the power of attorney does not provide for another agent to act under the power of attorney. 

B. An agent's authority terminates when: 

(1) the principal revokes the authority; 

(2) the agent dies, becomes incapacitated or resigns; 

(3) an action is filed for the dissolution or annulment of the agent's marriage to the princi- 
pal or their legal separation, unless the power of attorney otherwise provides; or 

(4) the power of attorney terminates. 

C. Unless the power of attorney otherwise provides, an agent's authority is exercisable until 
the authority terminates under Subsection B of this section, notwithstanding a lapse of time since 
the execution of the power of attorney, 

D. Termination of an agent's authority or of a power of attorney is not effective as to the agent 
or another person that, without actual knowledge of the termination, acts in good faith under the 
power of attorney. An act so performed, unless otherwise invalid or unenforceable, binds the prin- 
cipal and the principal's successors in interest. 

EK. Incapacity of the principal of a power of attorney that is 3 not anrable does not revoke or tam 
minate the power of attorney as to an agent or other person that, without actual knowledge of the 
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incapacity, acts in good faith under the power of attorney. An act so performed, unless otherwise 
invalid or unenforceable, binds the principal and the principal's successors in interest. 

F. The execution of a power of attorney does not revoke a power of attorney previously executed 
by the principal unless the subsequent power of attorney provides that the previous power of at- 
torney is revoked or that all other powers of attorney are revoked. 


History: Laws 2007, ch. 135, § 110; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-110 recompiled as § 45-5B-110 by Laws 2011, piled former 46B-1-110 NMSA 1978 as 45-5B-110 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-111. Co-agents and successor agents. 


A. A principal may designate two or more persons to act as co-agents. Unless the power of at- 
torney otherwise provides, each co-agent may exercise its authority independently. 

B. A principal may designate one or more successor agents to act if an agent resigns, dies, be- 
comes incapacitated, is not qualified to serve or declines to serve. A principal may grant authority 
to designate one or more successor agents to an agent or other person designated by name, office 
or function. Unless the power of attorney otherwise provides, a successor agent: 

(1) has the same authority as that granted to the original agent; and 
(2) may not act until all predecessor agents have resigned, died, hecome incapacitated, are 
no longer qualified to serve or have declined to serve. 

C. Except as otherwise provided in the power of attorney and Subsection D of this section; 
an agent that does not participate in or conceal a breach of fiduciary duty committed by another 
agent, including a predecessor agent, is not liable for the actions of the other agent. 

D. An agent that has actual knowledge of a breach or imminent breach of fiduciary duty by 
another agent shall notify the principal and, if the principal is incapacitated, take any action rea- 
sonably appropriate in the circumstances to safeguard the principal's best interest. An agent that 
fails to notify the principal or take action as required by this subsection is liable for the reasonably 
foreseeable damages that could have been avoided if the agent had notified the principal or taken 
such action. 


History: Laws 2007, ch. 135, § 111; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-111 recompiled as § 45-5B-111 by Laws 2011, . piled former 46B-1-111 NMSA 1978 as 45-5B-111 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-112. Reimbursement and compensation of agent. 


Unless the power of attorney otherwise provides, an agent is entitled to reimbursement of ex- 
penses reasonably incurred on behalf of the principal and to compensation that is reasonable 
under the circumstances. 


_ History: Laws 2007, ch. 135, § 112; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-112 recompiled as § 45-5B-112 by Laws 2011, piled former 46B-1-112 NMSA 1978 as 45-5B-112 NMSA 


ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-113. Agent's acceptance. 


Except as otherwise provided in the power of attorney, a person accepts appointment as an 
agent under a power of attorney by exercising authority or performing duties as an agent or by 
any other assertion or conduct indicating acceptance. 


History: Laws 2007, ch. 135, § 118; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-113 recompiled as § 45-5B-113 by Laws 2011, piled former 46B-1-1138 NMSA 1978 as 45-5B-113 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012, 
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45-5B-114. Agent's duties. 


A. Notwithstanding provisions in the power of attorney, an agent that has accepted appoint- 
ment shall: 

(1) act in accordance with the pcoginals reasonable expectations to the extent sctralln 
known by the agent and, otherwise, in the pr asipalls best interest; 

(2) actin good faith; and aT 

(3) act only within the scope of saitleeinity, granted i in the power of attorney. E b.} 

B. Except as otherwise provided in the power of attorney, an agent that has accepted aphoint? 
ment shall: 

(1) act loyally for the principal's benefit; , 

(2) act so as not to create a conflict of interest that i papalts the agent's ability to anes impar- 
tially in the principal's best interest; 

(8) act with the care, competence and aarti ordinarily exercised by agents in similar 
circumstances; © 

(4) keep a record of all receipts, disbursements cal trarigactions made on bald of an 
principal; 

(5) cooperate malbts a person that has authority to make hedliine care uli for tha princi- 
pal to carry out the principal's reasonable expectations to the extent actually known by the agent 
and otherwise actin the principal's best interest; and 

(6) attempt to preserve the principal's estate plan, to the extent actually known by the 
agent, if preserving the plan is consistent with the principal's best interest based on all relevant 
factors, including: 

(a) the value and nature of the principal's property; 

(b) ‘the principal's foreseeable obligations and need for maintenance; i 

(c) minimization of taxes, srs ale income, estate, inheritance, generation-skipping 
transfer and gift taxes; and 

(d) eligibility for a benefit, a program or assistaxics under a aticibe or fortiintiall 

C.. An agent that acts in good faith is not liable to any beneficiary of the principal's estate ean 
for failure to preserve the plan. 

D. An agent that acts with care, competence and diligence for the best interest of the nninicipa 
is not liable solely because the agent also benefits from the act or has an individual or conflicting 
interest in relation to the property or affairs of the principal. 

E. Ifan agent is selected by the principal because of special skills or expertise possessed by the 
agent or in reliance on the agent's representation that the agent has special skills or expertise, the 
special skills or expertise must be considered in determining whether the agent has acted with 
care, competence and diligence under the circumstances. 

F. Absent a breach of duty to the aptly So an agent is not hable if the value of the principal's 
property declines. 

G. An agent that exercises authority to delegate to another person the authority granted By 
the principal or that engages another person on behalf of the principal is not liable for an act, er- 
ror of judgment or default of that person if the agent exercises care, competence and diligence 1 in 
selecting and monitoring the person. 

H. Except as otherwise provided in the power of attorney, an agent is not required to disclose 
receipts, disbursements or transactions conducted on behalf of the principal unless ordered by 
a court or requested by the principal, a guardian, a conservator, another fiduciary acting for the 
principal, a governmental agency having authority to protect the welfare of the principal or, upon 
the death of the principal, by the personal representative or successor in interest of the principal's 
estate. If so requested, and unless a shorter period of time is required by a law other than the Uni- 
form Power of Attorney Act, within thirty days the agent shall comply with the request or provide 
a writing or other record substantiating why additional time is needed and shall comply with the 
request within an additional thirty days. 3 ome 


History: Laws 2007, ch. 135, § 114; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-114 recompiled as § 45-5B- 114 hy Laws 2011, piled former 46B-1-114 NMSA 1978 as 45-5B-114 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 
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45-5B-115. Exoneration of agent. 


A provision in a power of attorney relieving an. agent of liability for breach of duty is binding on 
the principal and the principal's successors in interest except to the extent the provision: 

A, relieves.the agent of liability for breach of duty. committed dishonestly, with an improper 
motive or with reckless indifference to the purposes of the power of attorney or the best interest of 
the principal; or 

B. was inserted asa SH of an abuse of a confidential or fiduciary relationship with the prin- 
cipal, | 


History: Laws 2007, ch. 135, § 115; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-115 recompiled as § 45-5B-115 by Laws 2011, piled former 46B-1-115 NMSA 1978 as 45-5B-115 NMSA 


ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-116. Judicial relief. 


A. The following persons may petition a court to construe a power of attorney or review the 
agent's conduct and grant appropriate relief: 

(1) the principal or the agent; 

(2) a guardian, conservator or other fiduciary acting for the principal; 

(3) a person authorized to make health care decisions for the principal; 

(4) the principal's.spouse, parent or descendant; , 

(5) an individual who would qualify as a presumptive heir of the principal; 

(6) aperson named as a beneficiary to receive any, property, benefit or contractual right on 
the principal's death or as a beneficiary of a trust created by or for the principal that has a finan- 
cial interest in the principal's estate; 

(7) agovernmental agency having regulatory authority to protect the welfare of the principal; 

(8) the principal's caregiver or another person that demonstrates sufficient interest in the 
principal's welfare; and 

(9) a person asked to accept the power of attorney, 

B. Upon motion by the principal, the court shall dismiss a petition filed under this section, un- 
less the court finds that the principal lacks capacity to revoke the agent's authority or the power 
of attorney. 


History: Laws 2007, ch. 135, § 116; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-116 recompiled as § 45-5B- 116 by Laws 2011, piled former 46B-1-116 NMSA 1978 as 45-5B-116 NMSA 


ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-117. Agent's liability. 


An agent that violates the Uniform Power of Attorney Act is liable to the principal or the princi- 
pal's successors in interest for the amount required to: 

A. restore the value of the principal's property to what it would have been had the violation 
not occurred; and 

B. reimburse the principal or the principal's successors in interest for the attorney fees and 
costs paid on the agent's behalf. 


History: Laws 2007, ch. 135, § 117; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-117 recompiled as § 45-5B-117 by Laws 2011, - piled former 46B-1-117 NMSA 1978 as 45-5B-117 NMSA 


ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-118. Agent's resignation; notice. 


Unless the power of attorney provides a different method for an agent's resignation, an 1 agent 
may resign by giving notice to the principal and, if the principal is incapacitated: 
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(1) to the conservator or guardian, if one has been appointed for the principal, and a co-agent 
or successor agent; or 
(2) if there is no person described in Paragraph (1) of this subsection, to: 
(a) the principal's caregiver; 
(b) another person reasonably believed by the agent to have sufficient interest i in the prin- 
cipal's welfare; or 
(c) a governmental agency having authority to As the welfare a the principal. 


History: Laws 2007, ch. 135, § 118; 1978 Comp., sessuit ptt — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-118 recompiled as § 45-5B-118 by Laws 2011, piled former 46B-1-118 NMSA 1978 as 45-5B-118 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-119. Acceptance of and reliance upon acknowledged power of 
attorney. 


A. For purposes of this section and Section 120 [45-5B-120 NMSA 1978] of the Uniform Power 
of Attorney Act, "acknowledged" means purportedly verified before a notary public or other indi- 
vidual authorized to take acknowledgments. 

B. A person that in good faith accepts an acknowledged power of attorney without actual 
knowledge that the signature is not genuine may rely upon the presumption under Section 105 
[45-5B-105 NMSA 1978] of the Uniform Power of Attorney Act that the signature is genuine. 

C. A person that in good faith accepts an acknowledged power of attorney without actual 
knowledge that the power of attorney is void, invalid or terminated that the purported agent's 
authority is void, invalid or terminated or that the agent is exceeding or improperly exercising the 
agent's authority may rely upon the power of attorney as if the power of attorney were genuine, 
valid and still in effect, the agent's authority were genuine, valid and still in effect and the agent 
had not exceeded and had properly exercised the authority. 

D. A person that is asked to accept an acknowledged power of attorney may request, and rely 
upon, without further investigation: 

(1) an agent's certification under penalty of perjury of any factual matter concerning the 
principal, agent or power of attorney; 

(2) an English translation of the power of attorney if the power of attorney contains, in 
whole or in part, language other than English; and 

(3) an opinion of counsel as to any matter of law concerning the power of attorney if the 
person making the request provides in a writing or other record the reason for the request. 

EK. An English translation or an opinion of counsel requested under this section must be pro- 
vided at the principal's expense unless the request is made more than seven business days after 
the power of attorney is presented for acceptance. | 

F. For purposes of this section and Section 120 [45-5B-120 NMSA 1978] of the Uniform Power 
of Attorney Act, a person that conducts activities through employees is without actual knowledge 
of a fact relating to a power of attorney, a principal or an agent if the employee conducting the 
transaction involving the power of attorney is without actual knowledge of the fact, 


History: Laws 2007, ch. 135, § 119; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-119 recompiled as § 45-5B-119 by Laws 2011, piled former 46B-1-119 NMSA 1978 as 45-5B-119 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-120. Liability for refusal to accept acknowledged power of attorney. 


A. As used in this section, "statutory form power of attorney" means a power of attorney sub- 
stantially in the form provided in Section 301 [45-5B-301 NMSA 1978] of the Uniform Power of 
Attorney Act or that meets the requirements for a Ta power of attorney pursuant to 10 U.S.C. 
Section 1046, as amended. 

B. Except as otherwise provided in Subsection C of this section; 
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(1) a person shall either accept an acknowledged statutory form power of attorney or 
request a certification, a translation or an opinion of counsel under Subsection B of Section 119 
[45-5B-119 NMSA 1978] of the Uniform Power of Attorney Act no later than seven business days 
after presentation of the power of attorney for acceptance; 

(2) ifa person requests a certification, a translation or an opinion of counsel under Subsec- 
tion D of Section 119 of the Uniform Power of Attorney Act, the person shall accept the statutory 
form power of attorney no later than five business days after receipt of the certification, the trans- 
lation or an opinion of counsel; and 

(3) a person shall not require an additional or different form of power of attorney for au- 
thority granted in the statutory form power of attorney presented. 

C. A person is not required to accept an acknowledged statutory form power of attorney if: 

(1) the person is not otherwise required to engage in a transaction with the principal in 
the same circumstances; 

(2) engaging in a transaction with the agent or the principal in the same circumstances 
would be inconsistent with federal law; 

(8). the person has actual knowledge of the termination of the agent's authority or of the 
power of attorney before exercise of the power; 

(4) a request for a certification, a translation or an opinion of counsel under Subsection D 
of Section 119 of the Uniform Power of Attorney Act is refused; 

(5) the person in good faith believes that the power of attorney is not valid or that the 
agent does not have the authority to perform the act requested, whether or not a certification, a 
translation or an opinion of counsel under Subsection D of Section 119 of the Uniform Power of 
Attorney Act has been requested or provided; or 

(6) the person makes, or has actual knowledge that another person has made, a report to . 
the adult protective services division of the aging and long-term services department stating a 
good faith belief that the principal may be subject to physical or financial abuse, neglect, exploita- 
tion or abandonment by the agent or a person acting for or with the agent. 

D. A person that refuses in violation of this section to accept an acknowledged statutory form 
power of attorney is subject to: 

(1). a court order mandating acceptance of the power of attorney; and 

(2). liability for reasonable attorney fees and costs incurred in any action or proceeding 
that confirms the validity of the power of attorney or mandates acceptance of the power of attor- 
ney. 


History: Laws 2007, ch. 135, § 120; 1978 Comp., Recompilations. — Laws 2011, ch, 124, § 102 recom- 
§ 46B-1-120 recompiled as § 45-5B- 120 by Laws 2011, piled former 46B-1-120 NMSA 1978 as 45-5B-120 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-121. Principles of law and equity. 


Unless displaced by a provision of the Uniform Power of Attorney Act, the principles of law and 
equity supplement that act. 


History: Laws 2007, ch. 185, § 121; 1978 Comp., © Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-121 recompiled as § 45-5B-121 by Laws 2011, piled former 46B-1-121 NMSA 1978 as 45-5B-121 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-122. Laws applicable to financial institutions and entities. 


The Uniform Power of Attorney Act does not supersede any other law applicable to financial 
institutions or other entities, and the other law controls if inconsistent with that act. 


History: Laws 2007, ch. 135, § 122; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-122 recompiled as § 45-5B- 122 by Laws 2011, piled former 46B-1-122 NMSA 1978 as 45-5B-122 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 
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45-5B-123. Remedies under other law. | 


The remedies under the Uniform Power af Attorney Act are not exclusive and ain not abrogate 
any right or Remedy. under the law of this state other than that act... ; 


History: Laws 2007, ch, 1365, §..128; 1978 Cenas Recompilations. — the 2011, ch, 124, § 102 recom- 
§ 46B-1-128 recompiled as § 45-5B-123 by Laws 2011, piled former 46B-1-123 NMSA 1978 as 45- 5B- 123 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 

“PART 2 


45-5B-201. Authority that requires apesTRG grant; grant of general ° 
authority. 


A. An agent under a power of attorney may do the pellet on behalf of the principal or with 
the principal's property only if the power of attorney expressly grants the agent the authority and 
exercise of the authority is not otherwise prohibited by another be baat ats or instrument to which 
as authority or property is subject: 

(1) create, amend, revoke or terminate an inter vivos trust; 

(2) make a gift; ; 

(3) create or change rights of survivorship; 

(4) create or change a beneficiary designation; 

(5) delegate authority granted under the power of attorney; 

(6) waive the principal's right to be a beneficiary of a joint and survivor annuity, including 
a survivor benefit under a retirement plan; 

(7) exercise fiduciary powers that the principal has authority to tellebates or 

(8) disclaim property, including a power of appointment. 

B. Notwithstanding a grant of authority to do an act described in Subsection A of this sec- 
tion, unless the power of attorney otherwise provides, an agent that is not an ancestor, spouse 
or descendant of the principal shall not exercise authority under a power of attorney to create 
in the agent, or in an individual to whom the agent owes a legal obligation of support, an inter- 
est in the principal's property, whether by gift, right of survivorship, beneficiary designation, 
disclaimer or otherwise. 

C. Subject to Subsections A,B; D and E of this section, if a power of attorney grants to an’ agent 
authority to do all acts, that a principal could do, the agent has the general authority described 
in Sections 204 through 216 [45-5B-204 through 45-5B-216 NMSA 1978] of the Uniform Power of 
Attorney Act. ix - 

D. Unless the power of attorney otherwise provides, a grant of authority to make a gift is 
subject to the provisions of Section 217 [45- 5B-217 NMSA 1978] of the Uniform Power of At- 
torney Act. 

E. Subject to Subsections A, B and D of this section, if the subjects over which authority is 
granted in a power of attorney are similar or overlap, the broadest authority controls. 

F. Authority granted in a power of attorney is exercisable with respect to property that the 
principal has when the power of attorney is executed or acquires later, whether or not the property 
is located in this state and whether or not the authority is exercised or the power of attorney is 
executed in this state. — 

G. An act performed by an ‘agent pursuant to a power of attorney has the same effect and in- 
ures to the benefit of and binds. the principal and the principal's successors in interest as if the 
principal had. performed the act. 


History: Laws 2007, ch. 135, § 201; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102,recom- 
§ 46B-1-201 recompiled as § 45- 5B- 201 by Laws 2011, piled former 46B-1-201 NMSA 1978 as 45-5B-201 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 
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45-5B-202. Incorporation of authority. 


A. .An agent has authority described in this article if the power of attorney refers to general 
authority with respect to the descriptive term for the subjects stated in Sections 204 through 217 
[45-5B-204 through 45-5B-217 NMSA 1978] of the Uniform Power of Attorney Act or cites the sec- 
tion in which the authority is described. | 

B.A reference in a power of attorney to general authority with respect to the Teas aa term 
for a subject in Sections 204 through 217 of the Uniform Power. of Attorney Act or a citation to a 
section of Sections 204 through 217 of that act incorporates the entire section as if it were set out 
in full in the power of attorney. 

C. A principal may modify authority incorporated by reference. 


History: Laws 2007, ch. 135, § 202; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-202 recompiled as § 45-5B-202 by Laws 2011, piled former 46B-1-202 NMSA 1978 as 45-5B-202 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012, 


45-5B-203. Construction of authority generally. 


Except as otherwise provided in the power of attorney, by executing a power of attorney that 
incorporates by reference a subject described in Sections 204 through 217 [45-5B-204 through 45- 
5B-217 NMSA 1978] of the Uniform Power of Attorney Act or that grants to an agent authority 
to do all acts that a principal could do pursuant to Subsection C of Section 201 [45-5B-201 NMSA 
1978] of that act, a principal authorizes the agent, with respect to that subject, to: 

A. demand, receive and obtain by litigation or otherwise, money or another thing of value to 
which the principal is, may become or claims to be entitled, and conserve, invest, disburse or use 
anything so received or obtained for the purposes intended; 

B. contract in any manner with any person, on terms agreeable to the agent, to accomplish a 
purpose of a transaction and perform, rescind, cancel, terminate, reform, restate, release or modify 
the contract or another contract made by or on behalf of the principal; 

C. execute, acknowledge, seal, deliver, file or record any instrument or communication the 
agent considers desirable to accomplish a purpose of a transaction, including creating at any time 
a schedule listing some or all of the principal's property and attaching it to the power of attorney; 

D. initiate, participate in, submit to alternative dispute resolution, settle, oppose or propose or 
accept a compromise with respect to a claim existing in favor of or against the principal or inter- 
vene in litigation relating to the claim; 

E. seek on the principal's behalf the assistance of a court or other governmental agency. to 
carry out an act authorized in the power of attorney; 

F, engage, compensate and discharge an attorney, accountant, discretionary investment man- 
ager, expert witness or other advisor; 

G. prepare, execute and file a record, report or other document to safeguard or promote the 
principal's interest under a statute or regulation; 

H. communicate with any representative or employee of a government or governmental subdi- 
vision, agency or instrumentality on behalf of the principal; 

I, - access communications intended for and communicate on behalf of the principal, whether by 
mail, electronic transmission, telephone or other means; and 

J. do any lawful act with respect to the subject and all property related to the subject. 


History: Laws 2007, ch. 135, § 203; 1978 Comp., Recompilations. — Laws 2011, ch, 124, § 102 recom- 
§ 46B-1-203 recompiled as § 45-5B-203 by Laws 2011, piled former 46B-1-203 NMSA 1978 as 45-5B-203 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-204. Real property. 


Unless the power of attorney otherwise provides, language in a power of attorney granting gen- 
eral authority with respect to real property authorizes the agent to: 
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A. demand, buy, lease, receive, accept as a gift or as security for an:extension of credit or other- 

wise acquire or reject an interest in real property or a right incident to real property; 

 B. ‘sell, exchange, convey with or without covenants, representations or warranties, quitclaim, 
release, surrender, retain title for security, encumber, partition, consent to partitioning, subject 
to an easement or covenant, subdivide, apply for zoning or other governmental permits, plat or 
consent to platting, develop, grant an option concerning, lease, sublease, contribute to an entity in 
exchange for an interest in that entity or otherwise grant or as of an interest in real property 
or a right incident to real property; ' 

C. pledge or mortgage an interest in real property or a right feldent to real prepare? as ‘secu- 
rity to borrow money or pay, renew or extend the time of ppanent of a debt of the principal ora 
debt guaranteed by the principal; 

D. release, assign, satisfy or enforce by litigation or otherwise a mortgage, fea of trust, con- 
ditional sale contract, encumbrance, lien or other claim to real property that exists or is asserted; 

E. manage or conserve an interest in real property or a right incident to real property owned 
or claimed to be owned by the principal, including: 

(1) insuring against liability or casualty or other loss; 

(2) obtaining or regaining possession of or protecting the interest or right by litigation or 
otherwise; 

(3) paying, assessing, compromising or contesting taxes or assessments or applying for 
and receiving refunds in connection with taxes or assessments; and 

(4) purchasing supplies, hiring assistance or labor and making repairs or. alterations to 
the real property; 

F. use, develop, alter, replace, remove, drect or install structures or other improvements upon 
real property in or incident to which the principal has, or claims to have, an interest or right; 

G. participate in a reorganization with respect to real property or an entity that owns an inter- 
est in real property or a right incident to real property and receive, hold and act with respect to 
stocks and bonds or other property received in a plan of reorganization, including: 

(1) selling or otherwise disposing of them; | 

(2) exercising or selling an option, right of conversion or similar right with respect to them; 

and . 
(3) " exercising any voting rights in person or by proxy; 

H. change the form of title of an interest in real property or a right incident to real property; and 

I. dedicate to public use, with or without consideration, easements or other real property in 
which the principal has, or claims to have, an interest. 


History: Laws 2007, ch. 135, § 204.; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-204 recompiled as § 45-5B-204 by Laws 2011, piled former 46B-1-204 NMSA 1978 as 45-5B-204 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-205. Tangible personal property. mn | 


Unless the power of attorney otherwise provides, language in a power of attorney granting Bary 
eral authority with respect to tangible personal property authorizes the agent to: 

A. demand, buy, receive, accept as a gift or as security for an extension of credit or otbancten 
acquire or reject ownership or possession of erate personal  ghiees! or an interest’in yeti 
personal property; 

B. sell, exchange, convey with or aRABit Bir Snante: representations « or warranties, quitclaim, 
release, surrender, create a security interest in, grant options concerning, lease, sublease or other- 
wise dispose of tangible personal property or an interest in tangible personal property; lo 

C. grant a security interest in tangible personal property or an interest in tangible personal 
property as security to borrow money or pay, renew or extend the time of payment of a debt of the 
principal or a debt guaranteed by the principal; 

D. release, assign, satisfy or enforce by litigation or otherwise a security interest, lien or other 
claim on behalf of the principal, with respect to tangible personal property or an interest in tan- 
gible personal property; 
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E.. manage or conserve tangible personal 2ilpewe or an interest in tangible personal property 
on behalf of the principal, including: 
(1) insuring against liability or cee or other loss; 
(2) obtaining or regaining ie eed of or ae Smet the property or sae by litigation 
or otherwise; 
(3) paying, assessing, compromising or subbasiiin taxes or assessments or applying for 
and receiving.refunds in connection with taxes or assessments; 
(4) moving the property from place to place; 
(5) «storing the:property for hire or on a gratuitous bailment; and 
(6) using and making repairs, alterations or improvements to the property; and 
F. change the formiof title of an interest in tangible personal property. 


History: Laws 2007, ch. 135, § 205; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-205 recompiled as § 45-5B-205 by Laws 2011, piled former 46B-1-205 NMSA 1978 as 45-5B-205 NMSA 
ch, 124, 8 102, 1978, effective January 1, 2012. 


45-5B-206. Stocks and bonds. 


Unless the power of attorney otherwise provides, language in a power. of attorney granting gen- 
eral authority with respect to stocks and bonds authorizes the agent to: 

A. buy, sell and exchange stocks and bonds; 

B. establish, continue, modify or terminate an account with respect to stocks and bonds; 

C. pledge stocks and bonds as security to borrow, pay, renew or extend the time of payment of 
a debt of the principal; 

D. receive certificates and other evidences of ownership with respect to stocks and bonds; and 

EK, exercise voting rights with respect to stocks and bonds in person or by proxy, enter into vot- 
ing trusts, and consent to limitations on the right to vote. 


History: Laws 2007, ch. 135, § 206; 1978 Comp., . Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-206 recompiled as § 45-5B-206 by Laws 2011, piled former 46B-1-206 NMSA 1978 as 45-5B-206 NMSA 


ch, 124, § 102. 1978, effective January 1, 2012. 


45-5B-207. Commodities and options. | 


Unless the power of attorney otherwise provides, language in a power of attorney granting gen- 
eral authority with respect to commodities and options authorizes the agent to: 

A. _ buy, sell, exchange, assign, settle and exercise commodity futures contracts and call or put 
options on stocks or stock indexes traded on a regulated option exchange; and 

B._ establish, continue, modify and terminate option accounts. 


History: Laws 2007, ch. 185, § 207; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-207 recompiled as § 45-5B-207 by Laws 2011, piled former 46B-1-207 NMSA 1978 as 45-5B-207 NMSA 


ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-208. Banks and other Rennie! institutions. 


Unless the power of attorney otherwise provides, language in a power of attorney granting gen- 
eral authority with respect to banks and other financial institutions authorizes the agent to: 

A. continue, modify and terminate an account or other banking arrangement made by or on 
behalf of the principal; 

B. establish, modify and terminate an account or other banking arrangement with a bank, 
trust company, savings and loan association, credit union, thrift company, brokerage firm or other 
financial institution selected by the agent; 

C. contract for services available from a financial institution, including renting a safe deposit 
box or space in a vault; 
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D. withdraw, by check, order, electronic funds transfer or otherwise, money or sete of the 
principal deposited with or left in the custody of a financial institution; 

E. receive statements of account, vouchers, notices and similar documents from a fidnbial 
institution and act with respect to them; 

F. enter a safe deposit box or vault and withdraw or add to the iehenttet : 

G. borrow money and pledge as security personal property of the principal necessary to haces, 
money or to pay, renew or extend the time of payment of a debt of the shiv or of a debt guar- 
anteed by the principal; 

H. make, assign, draw, endorse, discount, guarantee and negotiate promissory notes, checks, 
drafts and other negotiable or nonnegotiable paper of the principal or payable to the principal or 
the principal's order, transfer money, receive the cash or other proceeds of those transactions and 
accept a draft drawn by a person upon the principal and pay it when due; 

I. receive for the principal and act upon a sight draft, warehouse receipt or other document of 
title, whether tangible or electronic, or other negotiable or nonnegotiable instrument; . 

J. apply for, receive and use letters of credit, credit and debit cards, electronic transaction au- 
thorizations and traveler's checks from a financial institution and give an indemnity or other 
agreement in connection with letters of credit; and 

K. consent to an extension of the time of payment with respect to commercial paper or a finan- 
cial transaction with a financial institution. 


History: Laws 2007, ch. 135, § 208; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-208 recompiled as § 45-5B-208 by Laws 2011, piled former 46B-1-208 NMSA 1978 as 45-5B-208 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-209. Operation of entity or business. 


Subject to the terms of a document or an agreement governing an entity or an entity ownership 
interest, and unless the power of attorney otherwise provides, language in a power of attorney grant- 
ing general authority with respect to operation of an entity or business authorizes the agent to: 

A. operate, buy, sell, enlarge, reduce or terminate an ownership interest; 

B. perform a duty or discharge a liability and exercise in person or by proxy a right, power, 
privilege or option that the principal has, may have or claims to have; 

C. enforce the terms of an ownership agreement; i 

D. initiate, participate in and submit to alternative dispute resolution; settle; and oppose, pro- 
pose or accept a compromise with respect to litigation to which the principal is a party because of 
an ownership interest; 

KE. exercise in person or by proxy, or enforce by litigation or otherwise, a right, power, privilege 
or option the principal has or claims to have as the holder of stocks and bonds; 

F. initiate, participate in, submit to alternative dispute resolution, settle, oppose or propose or 
accept a compromise with respect to litigation to which the principal is a party concerning stocks 
and bonds; 

G. with respect to an entity or business owned solely by the principal: 

(1) continue, modify, renegotiate, extend and terminate a contract made by or on a behalf of 
the principal with respect to the entity or business before execution of the power of attorney; 
(2) determine: 
(a) the location of its operation; 
(b) the nature and extent of its business; 
(c) the methods of manufacturing, selling, merchandising, financing, accounting anid 
advertising employed in its operation; 
(d) the amount and types of insurance carried; and 
(e) the mode of engaging, compensating and dealing with its employees and accoun- 
tants, attorneys or other advisors; 
(3) change the name or form of organization under which the entity or, business is oper- 
ated and enter into an ownership agreement with other persons to take over all or part of the 
operation of the entity or business; and 
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(4) demand and receive money due or claimed by the principalor on the principal's behalf 
in the operation of the entity or business and control and disburse the money in the are of 
the entity or business; 

~H. put additional capital into an entity or business in which the principal has an interest; 

I, join in a plan of reorganization, consolidation, conversion, domestication or merger of the 
entity or business; 

J. sell or liquidate all or part of an entity or business; 

K. establish the value of an entity or business under a buy-out agreement to which the princi- 
pal is a party; 

L. prepare, sign, file and deliver reports, compilations of information, returns or other papers 
with respect to an entity or business and make related payments; and 

M. pay, compromise or contest taxes, assessments, fines or penalties and perform any other act 
to protect the principal from illegal or unnecessary taxation, assessments, fines or penalties, with 
respect to an entity or business, including attempts to recover, in any manner permitted by law, 
money paid before or after the execution of the power of attorney. 


History: Laws 2007, ch. 135, § 209; 1978 Comp., - Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-209 recompiled as § 45-5B-209 by Laws 2011, piled former 46B-1-209 NMSA 1978 as 45-5B-209 NMSA 
ch, 124, § 102. ) 1978, effective January 1, 2012. 


45-5B-210. Insurance and eniiities! 


Unless the power of attorney otherwise provides, language in a power of attorney granting gen- 
eral authority with respect to insurance and annuities authorizes the agent to: 

A. continue, pay the premium or make a contribution on, modify, exchange, rescind, release or 
terminate a contract procured by or on behalf of the principal that insures or provides an annuity 
to either the principal or another piensa whether or not the principal is a beneficiary under the 
contract; 

B. procure new, different and additional contracts of insurance and annuities for the prineipial 
and the principal's spouse, children and other dependents and select the amount, type of insur- 
ance or annuity and mode of payment; 

C. pay the premium or make a contribution on, modify, exchange, rescind, release or terminate 
a contract of insurance or annuity procured by the agent; 

D. apply for and receive a loan secured by a contract of insurance or annuity; 

EK. surrender and receive the cash surrender value on a contract of insurance or annuity; 

F. exercise an election; 

G. exercise investment powers available under a contract of insurance or annuity; 

H. change the manner of paying premiums on a contract of insurance or annuity; 

I. change or convert the type of insurance or annuity with respect to which the principal has or 
claims to have authority described in this section; 

J. apply for and procure a benefit or assistance under a statute or regulation to guarantee or 
pay premiums of a contract of insurance on the life of the principal; 

K. collect, sell, assign, hypothecate, borrow Beeoce or pledge the interest of the principal in a 
contract of insurance or annuity; 

L. select the eal and timing of the payment of proceeds from a contract of insurance or annu- 
ity; and 

M. pay, from proceeds or otherwise, compromise or contest and apply for refunds in connection 
with a tax or assessment levied by a taxing authority with respect to a contract of insurance or 
annuity or its proceeds or liability accruing by reason of the tax or assessment. 


History: Laws 2007, ch. 135, § 210; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-210 recompiled as § 45-5B-210 by Laws 2011, piled former 46B-1-210 NMSA 1978 as 45-5B-210 NMSA 
ch. 124, § 102. ) 1978, effective January 1, 2012. 
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45-5B-211. Estates, trusts and other beneficial interests. 


A. As used in this section, "estates, trusts and other beneficial interests" means a trust, pro- 
bate estate, guardianship, conservatorship, escrow or custodianship or a fund from which the prin- 
cipal.is, may become, or claims to.be entitled to a share or payment. 

B. Unless the power of attorney otherwise provides, language in a power of siiauten grant- 
ing general authority with respect to entateey trusts and other beneficial interests authorizes the 
agent. to: 

(1) accept, receive, mes for, sell, assign, 1, pledge or pachinnee a share in or payment from 
the fund; 

(2) demand or cobs money or anbileets thing of value to which the EES is, may be- 
come or claims to be entitled by reason of the fund, by. litigation or otherwise; 

_(8). exercise for the benefit of the principal a presently. exercisable general. power of ap- 
pointment held by the principal; 

(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose or pro- 
pose or accept a compromise with respect to litigation to ascertain the meaning, validity or effect 
of a deed, will, declaration of trust or other instrument or transaction affecting the interest of the 
principal; | 

(5) initiate, participate in, submit to alternative dispute reaulaTion settle, oppose or pro- 
pose or accept a compromise with respect to litigation to remove, substitute or surcharge a fidu- 
ciary; sc2808 Giei 
(6) conserve, invest, disburse or use anything received for an authorized purpose; and 
(7) transfer an interest of the principal in real property, stocks and bonds, accounts with 
financial institutions or securities intermediaries, insurance, annuities and other property to’the 
trustee of a nevis? trust created bys - principal as settlor. 


History: Laws 2007, ch. 135, § 211; 1978 Comp., essanteetersoial — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-211 recompiled as § 45-5B-211 by Laws 2011, piled former 46B-1-211 NMSA 1978 as 45- 5B- 211. NMSA 
ch. 124, § 102. (1978, effective January 1, 2012, 


45-5B-212. Claims and litigation. 


Unless the power of ay Cab otherwise provides, language in a power of attorney granting gen- 
eral authority with respect.to claims and litigation authorizes the agent to: . 

A. assert and maintain before a court or administrative agency a claim, claim for valieg cause 
of action, counterclaim, offset, recoupment or defense, including an action, to recover property or 
other thing of value, recover damages sustained by the principal, eliminate or modify tax liability 
or seek an injunction, specific performance or other relief; 

B... bring an action to.determine adverse claims or intervene or otherwise participate in litiga- 
tion; 7 ' 

C,. seek an attachment, garnishment, order of arrest.or other preliminary, provisional or inter- 
mediate relief and use an available procedure to effect or satisfy a judgment, order or decree; 

D. make or accept a tender, offer of judgment or admission of facts, submit a controversy on an 
agreed statement of facts, consent to examination and bind the principal in litigation; : 

E,. submit to.alternative dispute resolution, settle and propose or accept a compromise; 

F, waive the issuance and service of process upon the principal, accept service of process, ap- 
pear for the principal, designate persons upon which process directed to the principal may be 
served, execute and file or deliver stipulations on the principal's behalf, verify pleadings, seek ap- 
pellate review, procure and give surety and indemnity bonds, contract and pay for the preparation 
and printing of records and briefs and receive, execute and file or deliver a consent, waiver, release, 
confession of judgment, satisfaction of judgment, notice, agreement or other instrument i in connec- 
tion with the prosecution, settlement or defense of a claim or litigation}’ 

G. act for the principal with respect to bankruptcy or insolvency, whether volubthey*t or in- 
voluntary, concerning the principal or some other person, or with respect to a reorganization, 
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receivership or application for the, appointment of a receiver or trustee that affects an interest of 
the principal in property or other thing of value; 

H. pay a judgment, award or order against the principal or a settlement made in connection 
with a claim or litigation; and 

I. receive money or other thing of value paid in settlement of or as proceeds of a claim or litigation. 


History: Laws 2007, ch. 135, § 212; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-212 recompiled as § 45-5B-212 by Laws 2011, piled former 46B-1-212 NMSA 1978 as 45-5B-212 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012, 


45-5B-213. Personal and family maintenance. 


A. Unless the power of attorney otherwise provides, language in a power of attorney granting 
general authority with respect to personal and family maintenance authorizes the agent to: 

(1) perform the acts necessary to maintain the customary standard of living of the prin- 
cipal, the principal's spouse and the following individuals, whether living when the power of at- 
torney is executed or later born: 

(a) the principal's children; 

(b) other individuals legally entitled to be supported by the principal; and 

(c) the individuals whom the principal has customarily supported or indicated the 
intent to support; 

(2) make periodic payments of child support and other family maintenance required by a 
court or governmental agency or an agreement to which the principal is a party; 

(3) _ provide living quarters for the individuals described in Paragraph (1) of this subsection 
by: 

(a) purchase, lease or other contract; or 
(b) paying the operating costs, including interest, amortization payments, repairs, im- 
provements and taxes, for premises owned by the principal or occupied by those individuals; 
| (4) provide normal domestic help, usual vacations and travel expenses and funds for shel- 

ter, clothing, food, appropriate education, including post-secondary and vocational education, and 
other current living costs for the individuals described in Paragraph (1) of this subsection; 

(5) pay expenses for necessary health care and custodial care on behalf of the individuals 
described in Paragraph (1) of this subsection; 

(6) act as the principal's personal representative pursuant to the federal Health Insur- 
ance Portability and Accountability Act, Sections 1171 through 1179 of the Social Security Act, 42 
US.C. Section 1320d, as amended, and applicable regulations, in making decisions related to the 
past, present or future payment for the provision of health care consented to by the principal or 
anyone authorized under the law of this state to consent to health care on behalf of the principal; 

(7) - continue any provision made by the principal for automobiles or other means of trans- 
portation, including registering, licensing, insuring and replacing them, for the individuals de- 
scribed in Paragraph (1) of this subsection; 

(8) maintain credit and debit accounts for the convenience of the individuals described in 
Paragraph (1) of this subsection and open new accounts; and 

(9) continue payments incidental to the membership or affiliation of the principal in a 
religious institution, club, society, order or other organization or continue contributions to those 
organizations. 

B. Authority with respect to-personal and family maintenance is neither dependent upon, nor 

limited by, authority that an agent may or may not have with respect to gifts under the Uniform 
Power of Attorney Act. 


History: Laws 2007, ch. 135, § 213; 1978 Comp., Cross references. — For the federal Health Insurance 


§ 46B-1-213 recompiled as § 45-5B-213 by Laws 2011, Portability and Accountability Act of 1996, see 42 U.S.C. 
ch. 124, § 102. (800gzg. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-218 NMSA 1978 as 45-5B-2138 NMSA 
1978, effective January 1, 2012. 
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45+5B-214. Benefits from governmental programs or civ or sar 8 
service. ly 


A. As used in this section, "benefits from governmental programs or atthe or military service" 
means any benefit, program or assistance provided under a statute or regulation, including social 
security, medicare and medicaid. 

B. Unless the power of attorney otherwise provides, language in a power of attorney granting 
general authority with respect to benefits from governmental programs or civil or military service 
authorizes the agent to: 

(1) execute vouchers in the name of the principal for allowances and reimbursements 
payable by the United States or a foreign government or by a state or subdivision of a state to 
the principal, including allowances and reimbursements for transportation of the individuals de- 
seribed in Paragraph (1) of Subsection A of Section 213 [45-5B-213 NMSA 1978] of the Uniform 
Power of Attorney Act, and for shipment of their household effects; 

(2) ‘take possession and order the removal and shipment of property of the principal from 
a post, warehouse, depot, dock or other place of storage or safekeeping, either governmental or pri- 
vate, and execute and deliver a release, voucher, receipt, bill of lading, shipping ticket, certificate 
or other instrument for that purpose; 

(8) enroll in, apply for, select, reject, change, ein or discontinue, on the principal's be- 
half, a benefit or program; 

(4) prepare, file and maintain a claim of the pity for a benefit or assistance, financial 
or otherwise, to which the principal may be‘entitled under a statute or regulation; 

(5) initiate, participate in, submit'to alternative dispute resolution, settle, oppose or pro- 
pose or accept a compromise with respect to’litigation concerning any benefit or assistance the 
principal may be entitled to receive under a statute or regulation; and 

(6) receive the financial proceeds of a claim described in Paragraph (4) of this aibseeeed 
and conserve, invest, disburse or use for a lawful purpose anything so received. 


History: Laws 2007, ch. 135, § 214; 1978 Comp., Recompilations. — Laws 2011, ch. 124, 64 102 recom- 


§ 46B-1-214 recompiled as § 45- 5B-214 by Laws 2011,..__ piled former 46B-1-214 NMSA 1978 as 45-5B-214.NMSA 
ch. 124, § 102. 1978, effective January 1, 2012, ti 


45-5B-215. Retirement plans. 


A. As used in this section, "retirement plan" means a plan or account created by an employer, 
the principal or another individual to provide retirement benefits or deferred compensation of 
which the principal is a participant, beneficiary or owner, including a plan or:account under the 
following sections of the Internal Revenue Code; 

(1) an individual retirement account under Section 408 of the Inteengh Revenue Code of 
1986, as amended; 

(2) a Roth individual retirement account under Section 408A of the Intemal Rewaiie 
Code of 1986,,as amended; 

(3) a deemed individual retirement account under Section 408(q) of the Inteana} Ravenus 
Code of 1986, as amended; 

. (4) an annuity or mutual fund custodial account under Section 403(b) of the Dricnnal Rev- 

enue Code of 1986, as amended; 

(5). a pension, profit-sharing, stock bonus or other retirement plan qualified under Sol 
tion 401(a) of the Internal Revenue Code of 1986, as amended; 

(6) aplan under Section 457(b) of the Internal Revenue Code of 1986, as amended; aad 

(7) a nonqualified deferred compensation plan under Section 409A of the Internal Rev- 
enue Code of 1986, as amended, 

B. Unless the power of attorney othierielad provides, langage’ in a power of attorney granting 
general authority with respect to retirement plans authorizes the agent to: 

(1) select the form and timing of payments under a retirement plan and withdraw benefits 
from a plan; 
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(2) make a rollover, including a arabs trustes: to-trustee rollover, of benefits from one re- 
tirement plan to another; im 

(3) establish a retirement placht in phe principal's name; 

(4). make contributions to‘a.retirement plan; 

(5) exercise investment powers available under a Be ahs. plan; and 

(6) borrow from, sell assets to or purchase assets from a retirement plan. 


History: Laws 2007, ch. 135, § 215; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-215 recompiled as § 45-5B-215 by Laws 2011, piled former 46B-1-215 NMSA 1978 as 45-5B-215 NMSA 


ch, 124, § 102. 1978, effective January-1, 2012. 


45-5B-216. Taxes. 


Unless the power of attorney otherwise provides, language in a power of attorney granting gen- 
eral authority with respect to taxes authorizes the agent to: 

A. prepare, sign and file federal, state, local and foreign i income, gift, payroll, property, Federal 
Insurance Contributions Act and other tax returns, claims for refunds, requests for extension of 
time, petitions regarding tax matters and any other tax-related documents, including receipts, of- 
fers, waivers, consents, including consents and agreements under Section 2032A of the Internal 
Revenue Code of 1986, as amended, closing agreements and any power of attorney required by the 
internal revenue service or other taxing authority with respect to a tax year upon which the stat- 
ute of limitations has not run and the following twenty-five tax years; 

B. pay taxes due, collect refunds, post bonds, receive confidential information and contest defi- 
ciencies determined by the internal revenue service or other taxing authority; 

C. exercise any election available to the principal under federal, state, local or foreign tax law; 
and 

D. act for the principal in all tax matters for all periods before the internal revenue service 
or other taxing authority, 


History: Laws 2007, ch. 1385, § 216; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-216 recompiled as § 45-5B-216 by Laws 2011, piled former 46B-1-216 NMSA 1978 as 45-5B-216 NMSA 


ch. 124, § 102. 1978, effective January 1, 2012. 


45-5B-217. Gifts. : 

A. As used in this section, a gift "for the benefit of" a person includes a gift 'to a trust, an ac- 
count under the Uniform Transfers to Minors Act [46-7-11 through 46-7-34 NMSA‘1978] and a tu- 
ition savings account or prepaid tuition plan as defined under Section 529 of the Internal Revenue 
Code of 1986, as amended. 

B. -Unless the power of attorney otherwise provides, language in a power of attorney aventing 
general authority with respect to gifts authorizes the agent only to: 

(1) make outright to or for the benefit of a person a gift of any of the principal's property, 
including by the exercise of a presently exercisable general power of appointment held by the 
principal, in an amount per donee not to exceed the annual dollar limits of the federal gift tax ex- 
clusion under Section 2503(b) of the Internal Revenue Code of 1986, as amended, without regard 
to whether the federal gift tax exclusion applies to the gift, or if the principal's spouse agrees to 
consent to a split gift pursuant to Section 2513 of the Internal Revenue Code of 1986, as amended, 
in an amount per donee not to exceed twice the annual federal gift tax exclusion limit; and 

(2) consent, pursuant to Section 2513 of the Internal Revenue Code of 1986, as amended, 
to the splitting of a gift made by the principal's spouse in an amount per donee not to exceed the 
aggregate annual gift tax exclusions for both spouses.. 

C. An agent may make a gift of the principal's property only as the agent determines is consis- 
tent with the principal's objectives if actually known by the agent and, if unknown, as the agent 
determines is consistent with the principal's best interest based on all relevant factors, including: 

(1) the value and nature of the principal's property; 


557 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-5B-301 UNIFORM PROBATE CODE 45-5B-301 


(2) the principal's foreseeable obligations and need for maintenance; 

(3) minimization of taxes, including income, estate, inheritance, generation- posites 
transfer and gift taxes; 

(4) eligibility for a benefit, a program or assistance under a statute or regulation; pnd 

(5) the principal's personal history of making or joining in making gifts. 


History: Laws 2007, ch. 1385, § 217; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 


§ 46B-1-217 recompiled as § 45-5B-217 by Laws 2011, piled former 46B-1-217 NMSA 1978.as 45-5B-217 NMSA 
ch. 124, § 102. 1978, effective January 1, 2012. .. 
PART 3 


45-5B-301. Statutory form power of attorney. 


A document substantially in the following form may be used to create a statutory form power of 
attorney that has the meaning and effect prescribed by the Uniform Power of Attorney Act: 


"NEW MEXICO 
STATUTORY FORM POWER OF ATTORNEY 
IMPORTANT INFORMATION 


This power of attorney authorizes another person (your agent) to make decisions concerning 
your property for you (the principal). Your agent will be able to make decisions and act with re- 
spect to your property (including your money) whether or not you are able to act for yourself. The 
meaning of authority over subjects listed on this form is explained in the Uniform Power of At- 
torney Act. 

This power of attorney does not authorize the agent to make health care decisions for you. 

You should select someone you trust to serve as your agent. Unless you specify otherwise, gener- 
ally the agent's authority will continue until you die or revoke the power of attorney or the agent 
resigns or is unable to act for you. 

Your agent is entitled to reasonable compensation unless you state otherwise in the Special 
Instructions. 

This form provides for designation of one agent. If you wish to name more than one agent, you 
may name a co-agent in the Special Instructions. Co-agents are not required to act together-unless 
you include that requirement in the Special Instructions. 

If your agent.is unable or unwilling to act for you, your power of attorney will end unless you 
have named a successor agent. You may also name a second successor agent. 

This power of attorney becomes effective immediately unless you state otherwise in the Special 
Instructions. 

If you have questions about the power of attorney or the authority you. are pepe to your 
agent, you should seek legal advice before signing this form, 


DESIGNATION OF AGENT 
I, 
(Your Name) 
name the following person as my agent: 
Name of Agent: 


Agent's Address: 
Agent's Telephone Number: 


DESIGNATION OF SUCCESSOR AGENT(S) (OPTIONAL) 


If my agent is unable or unwilling to act for me, I name as my successor agent: 
Name of Successor Agent: 
Successor Agent's Address: 
Successor Agent's Telephone Number: 
If my successor agent is unable or unwilling to act for me, I name as my second successor agent: 
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Name of Second Successor Agent: 
Second Successor Agent's Address: 
Second Successor Agent's Telephone Number: 


GRANT OF GENERAL AUTHORITY 


_ I grant my agent and any successor agent general authority to act for me with respect to the fol- 
lowing subjects as defined in the Uniform Power of Attorney Act: 

(INITIAL each subject you want to include in the agent's general authority. If you wish to grant 
general authority over all of the subjects, you may initial "All Preceding Subjects" instead of ini- 
tialing each subject.) 

(___) Real Property 

(___) Tangible Personal Fronanty 

(___) Stocks and Bonds 

(___) Commodities and Options 

(___) Banks and Other Financial Institutions 

(___) Operation of Entity or Business 

(__) Insurance and Annuities 

(___) Estates, Trusts and Other Beneficial Interests 

(___) Claims and Litigation 

(___) Personal and Family Maintenance 

(___) Benefits from Governmental Programs or Civil or Military Service 

(___) Retirement Plans 

(___) Taxes 

(___) All Preceding Subjects 


GRANT OF SPECIFIC AUTHORITY (OPTIONAL) 


My agent MAY NOT do any of the following specific acts for me UNLESS I have INITIALED the 
specific authority listed below: 
(CAUTION: Granting any of the following will give your agent the authority to take actions that 
could significantly reduce your property or change how your property is distributed at your death. 
INITIAL ONLY the specific authority you WANT to give your agent.) 
(___) Create, amend, revoke or terminate an inter vivos trust 
(__) Make a gift, subject. to the limitations of Section 217 of the Uniform Power of Attorney Act 
and any special instructions in this power of attorney 
(___) Create or change rights of survivorship 
(___) Create or change a beneficiary designation 
(___) Authorize another person to exercise the authority granted under this power of attorney 
(___) Waive the principal's right to be a beneficiary of a joint and survivor annuity, including a 
survivor benefit under a retirement plan 
(___) Exercise fiduciary powers that the principal has authority to delegate 
(___) Disclaim or refuse an interest in property, including a — power of appointment 


LIMITATION ON AGENT'S AUTHORITY 


An agent that is not my ancestor, spouse or descendant MAY NOT use my property to benefit 
the agent or a person to whom the agent owes an obligation of support unless I have included that 
authority in the Special Instructions. 


SPECIAL INSTRUCTIONS (OPTIONAL) 


You may give special instructions on the following lines: 


EFFECTIVE DATE 


This power of attorney is effective immediately unless I have stated otherwise in the Special 
Instructions. 
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NOMINATION OF CONSERVATOR OR GUARDIAN (OPTIONAL) 


If it becomes necessary for a court to appoint a conservator or guardian of my estate or guardian 
of my person, I nominate the following person(s) for appointment: 
Name of Nominee for conservator of my estate: 
Nominee's Address: 
Nominee's Telephone Number: 
Name of Nominee for guardian of my person; 
Nominee's Address: / 
Nominee's Telephone Number: 


RELIANCE ON THIS POWER OF ATTORNEY 


Any person, including my agent, may rely upon the validity of this power of attorney or a copy of 
it unless that person knows it has terminated or is invalid. 


SIGNATURE AND ACKNOWLEDGMENT 


Your Signature: 

Date: 

Your Name Printed: 

Your Address: 

Your Telephone Number: 

State of 

(County) of . 

This instrument was acknowledged before me on . (Date) 
by. (Name of Principal). . 
(Seal, if any) 

Signature of notarial officer: 

My commission expires: 


IMPORTANT INFORMATION FOR AGENT 


sete s Duties | 

When you accept the authority granted under this power of attorney, a special legal relationship 
is created between you and the principal. This relationship imposes upon you legal duties that 
continue until you resign or the power of attorney is terminated or revoked. You must: 

1. do what you know the principal reasonably expects you to do with the principal's property 
or, if you do not know the principal's expectations, act in the principal's best interest; 

2. actin good faith; 

3. do nothing beyond the authority granted in this power of attorney; and 

4, disclose your identity as an agent whenever you act for the principal by writing or printing 
the name of the principal and signing your own name as "agent' "in the following manner: 

by as Agent 
(Principal's Name) (Your Signature) . 

Unless the Special Instructions in this power of attorney state otherwise, you must also: 

1. act loyally for the principal's benefit; 

2. avoid conflicts that would impair your ability to act in the principal's best interest; 

8. act with care, competence and diligence; 

4. keep a record of all receipts, Wp nas Et aes and transactions made on behalf of the prin- 
cipal; 

5. cooperate with any person that has shone to make health care decisions for the principal 
to do what you know the principal reasonably expects or, if you do not know the principal's expec- 
tations, to act in the principal's best interest; and 

6. attempt to preserve the principal's estate plan if you know the plan and preserving the plan 
is consistent with the principal's best interest. 

Termination of Agent's Authority 
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You must stop acting on behalf of the principal if you learn of any event that terminates this 
power of attorney or your authority under this power of attorney. Events that terminate’a power of 
attorney or your authority to act under a'power of attorney include: 

1. death of the principal; 

2. the principal's revocation of the power of attorney or your authority; 

3. the occurrence of a termination event stated in the power of attorney; 

4, the purpose of the power of attorney is fully accomplished; or 

5. if you are married to the principal, a legal action is filed with a court to end your marriage, 
or for your legal separation, unless the Special Instructions in this power of attorney state that 
such an action will not terminate your authority. 

Liability of Agent 

The meaning of the authority granted to you is defined in the Uniform Power of Attorney Act. 
If you violate the Uniform Power of Attorney Act or act outside the authority granted, you may be 
liable for any damages caused by your violation. 

If there is anything about this document or your duties that you do not understand, you should 
seek legal advice." 


History: Laws 2007, ch. 135, § 301; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-301 recompiled as § 45-5B-301 by Laws 2011, piled former 46B-1-301 NMSA 1978 as 45-5B-301 NMSA 
ch, 124, § 102, 1978, effective January 1, 2012. 


Cross references, — For power of attorney for health 
care decisions, see 24-7A-4 NMSA 1978. 


45-5B-302. Agent's certification. 


The following optional form may be used by an agent to certify facts concerning a power of at- 
torney: 


"AGENT'S CERTIFICATION AS TO THE VALIDITY OF 
POWER OF ATTORNEY AND AGENT'S AUTHORITY 
State of 


(County) of 

5 (Name of Agent), certify under penalty of perjury 
that (Name of Principal) granted me authority as an agent or 
successor agent in a power of attorney dated . I further certify that to 
my knowledge: 


(1) the Principal is alive and has not revoked the Power of Attorney or my authority to act un- 
der the Power of Attorney and the Power of Attorney and my authority to act under the Power of 
Attorney have not terminated; 

(2) if the Power of Attorney was drafted to become effective upon the happening of an event or 
contingency, the event or contingency has occurred; 

(3) ifI was named as a successor agent, the prior agent is no longer able or willing to serve; and 


(4) 


(Insert other relevant statements) 
SIGNATURE AND ACKNOWLEDGMENT 


Agent's Signature: (Date) 
Agent's Name Printed: 
Agent's Address: 


561 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-5B-401 UNIFORM PROBATE CODE © | 45-5B-403. 


Agent's Telephone. Number: 
This instrument was acknowledged before me on inoctise (Date) 
by. asbrlogt vemotmamecnh Apanth . 
Signature of notarial officer: 
(Seal, if any) 

My commission expires: 


History: Laws 2007, ch, 185, § 302;,1978 Comp., .Recompilations. — Laws. 2011, ch. 124, §. 102 recom- 


§ 46B-1-802 recompiled as § 45-5B-302 by Laws 2011, piled former 46B-1-302 NMSA 1978 as 45- 5B- 302 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012. 
PART 4 


45-5B-401. Uniformity of application and construction. 


In applying and construing the Uniform Power of Attorney Act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter among the states that 
enact it. 


History: Laws 2007, ch. 135, § 401; 1978 Comp., Recompilations. — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-401 recompiled as § 45-5B-401 by Laws 2011, piled former 46B-1-401 NMSA 1978 as 45-5B-401 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012, 


45-5B-402. Relation to Electronic Signatures i in Global and National 
Commerce Act. 


The Uniform Power of Attorney Act modifies, limits and supersedes the federal Electronic 
Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not 
modify, limit or supersede Section 101(c) of that act, 15 U.S.C: Section 7001(c), or authorize 
electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Sec- 
tion 7003(b). 


History: Laws 2007, ch. 185, § 402; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102 recom. 


§ 46B-1-402 recompiled as § 45-5B-402 by Laws 2011, piled former 46B-1-402 NMSA 1978 as 45-5B-402 NMSA 
ch, 124, § 102. 1978, effective January 1, 2012, - 


45-5B-403. Effect on existing powers of attorney. 


Except as otherwise provided in the Uniform Power of Attorney Act, on July 1, 2007: 

A. the Uniform Power of Attorney Act applies toa power of attorney created ee, on or after 
July 1, 2007; 

B. the Uniform Power of Attorney Act applies to a judicial proceeding concerning a power of 
attorney commenced on or after July 1, 2007; 

C. the Uniform Power of Attorney Act applies to a judicial proceeding concerning a power of — 
attorney commenced before July 1, 2007 unless the court finds that application of a provision 
of that act would substantially interfere with the effective conduct of the judicial proceeding or 
prejudice the rights of a party, in which case that provision does not apply and the superseded 
law applies; and 

D. an act done before July 1, 2007 i is not affected by the Uniform Power of Attorney Act. 


History: Laws 2007, ch. 185, § 403; 1978 Comp., Recompilations, — Laws 2011, ch. 124, § 102 recom- 
§ 46B-1-403 recompiled as § 45-5B-403 by Laws 2011, piled former 46B-1-403 NMSA 1978.as 45-5B-403 NMSA 
ch. 124, § 102. 1978, effective Piet h T, 2012. 
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ARTICLE 6 


Nonprobate Transfers 


Sec, % . : 45-6-301, Definitions. 
Part 1. PROVISIONS RELATING TO EFFECT OF 45-6-302. Registration in beneficiary form; sole or joint 
DEATH tenancy ownership. 
45-6101. ‘ Nonprobét GEE ae death, 45-6-303. Peat ae in beneficiary form; applicable 
45-6-101,1. Recompiled. 45-6-304. O f ti b 
45-6-102. Liability of nonprobate transferees for creditor | Anita uit to Hurstoy we z Bare Wee 
iinab 3 claims and statutory allowances. 45-6-305. Form of registration in beneficiary form, 
-6-103. Repealed. 45-6-306. Effect of registration in beneficiary form. 
45-6-104. Repealed. Sec. 
ote Repealed. 45-6-307. Ownership of [on] death of owner. 
ie -106. She ates! 45-6-308, Protection of registering entity. 
heme Repealed. 45-6-309. Nontestamentary transfer on death. 
et Beat Repealed. 45-6-310. Terms, conditions and forms for registration. 
45-6-109, Repealed. 45-6-311. Applicability. 
45-6-110. Repealed. 
45-6-111. Repealed. Part 4. UNIFORM REAL PROPERTY TRANSFER 
45-6-112. Repealed. ON DEATH 
45-6-113. Repealed. | 45-6-401. Short title. 
Part 2. MULTIPLE-PERSON ACCOUNTS 45-6-402. gaieene: 
&: 45-6-403. Applicability. 
45-6-201, Definitions. 45-6-404,. Nonexclusivity. ' 
45-6-202. Limitation on scope. _ 45-6-405. Transfer on death deed authorized. 
45-6-203. Types of account; existing accounts. 45-6-406, Transfer on death deed revocable. 
45-6-204, Forms. 45-6-407. Transfer on death deed nontestamentary. 
45-6-205. Designation of agent. Sec, ~* 
getiess Applicability. woes * 45-6-408. Capacity of transferor. 
A boy 45-6-409. Requirements, 
45-6-211. Ownership during lifetime. 45-6-410, Notice, delivery, acceptance or consideration 
45-6-212. Rights at death. : not required. . 
45-6-213, Alteration of rights, 45-6-411. Revocation by instrument authorized; revoca- 
45-6-214, Accounts and transfers nontestamentazy, tion by act not permitted. 
45-6-215. Repealed. 45-6-412. Effect of transfer on death deed during trans- 
45-6-216. Community property. feror's life. 
45-6-221. Authority of financial institution, 45-6-413. Effect of transfer on death deed at transferor's 
45-6-222. Payment on multiple-party account. death: 
45-6-223, Payment on POD designation. 45-6-414, Disclaimer. 
45-6-224. Payment to designated agent. 45-6-415. Liability for creditor claims and statutory al- 
45-6-225. Payment to minor. lowances. 
45-6-226. Discharge. ‘| 45-6-416. Optional form of hee on death deed. 
45-6-227. Set-off. 45-6-417, Optional form of revocation, . 


Part 3. TOD SECURITY REGISTRATION 
PART 1 
PROVISIONS RELATING TO EFFECT OF DEATH 


45-6-101. ‘Nonprobate transfers on death. 


A provision for a nonprobate transfer on death in an insurance policy, contract of employment, 
bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custo- 
dial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, 
employee benefit plan, trust, conveyance, deed of gift, marital property agreement or other written 
instrument of a similar nature is nontestamentary. This section includes a written provision that: 

A. money or other benefits due to, controlled by or owned by a decedent before death must be 
paid after the decedent's death to a person whom the decedent designates either in the instrument 
or in a separate writing, including a will, executed either before or at the same time as the instru- 
ment, or later; 

i. money due or to become due under the instrument ceases to be payable in the event of death 
of the promisee or the promisor before payment or demand; or 
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C,. any property controlled by or owned by the decedent before death that is the subject of the 
instrument passes to a person the decedent designates either in the instrument or in a separate 
writing, including a will, executed either before or at the same time as the instrument, or later. 


History: 1978 Comp., § 45-6-101, enacted by Laws 
1992, ch. 66, § 17; 2005, ch. 143, § 2. 

Compiler's notes, — Laws 1992, ch. 66, § 71 repealed 
former 45-6-101 NMSA 1978, as enacted by Laws 1975, ch. 
257, § 6-101, relating to definitions relevant to multiple- 
party accounts, effective July 1, 1992. Laws 1992, ch. 66, 


§ 17 enacted a new version of this section, effective July 1, © 


1992. For present comparable provisions, see 45-6-201 
NMSA 1978. 


The 2005 amendment, effective July 1, 2005, deleted 
former Subsection B that provided that this section does 
not limit right of creditors under other laws of the state. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — Deeds: 
effect of Uniform Probate Code § 6-201, providing that 
certain instruments attempting to pass property at death 


shall be deemed nontestamentary, 81 A.L.R.4th 1122. 
94 C.J.S. Wills § 136. 


45-6-101.1. Recompiled. 


Compiler's notes. — Laws 2001, ch. 236, § 1, relating 
to real property; transfer on death deed, was erroneously 
compiled as 45-6-101.1 NMSA 1978. It should have been 


compiled as 45-6-401 NMSA 1978 and now appears at 
that location. 


45-6-102. Liability of nonprobate transferees for creditor claims and 
statutory allowances. 


A. In this section, "nonprobate transfer" means a valid transfer effective at death, other than a 
transfer of a survivorship interest in a joint tenancy of real estate, by a transferor whose last domi- 
cile was in this state to the extent that the transferor immediately before death had power, acting 
alone, to prevent the transfer by revocation or withdrawal and instead to use the property for the 
benefit of the transferor or apply it to discharge claims against the transferor's probate estate. 

B. Except as otherwise provided by statute, a transferee of a nonprobate transfer is subject to 
liability to any probate estate of the decedent for allowed claims against the decedent's probate 
estate and statutory allowances to the decedent's spouse and children to the extent the estate is 
insufficient to satisfy those claims and allowances. The liability of a nonprobate transferee may 
not exceed the value of nonprobate transfers received or controlled by that transferee. 

C. Nonprobate transferees are liable for the insufficiency described in Subsection, B of this sec- 
tion in the following order of priority: 

(1) a transferee designated in the decedent's will or any other governing instrument, as 
provided in the instrument; 

(2) the trustee of a trust serving as the principal nonprobate instrument in the decedent's 
estate plan as shown by its designation as devisee of the decedent's residuary estate or by other 
facts or circumstances, to the extent of the value of the nonprobate transfer received or controlled; 
and ; 
(3) other nonprobate transferees, in proportion to the values received. 

D. Unless otherwise provided by the trust instrument, interests of beneficiaries in all trusts in- 
curring liabilities under this section abate as necessary to satisfy the liability, as if all of the trust, 
instruments were a single will and the interests were devises under it. 

E. A provision made in one instrument may direct the apportionment of the liability among 
the nonprobate transferees taking under that or any other governing instrument. Ifa proveston in 
one instrument conflicts with a provision in another, the later one prevails. 

F. Upon due notice to a nonprobate transferee, the liability imposed by this section is enforce- 
able in proceedings in this state, whether or not the transferee is located in this state. 

G. A proceeding under this section may not be commenced unless the personal répresenta- 
tive of the decedent's estate has received a written demand for the proceeding from the surviving 
spouse or a child, to the extent that statutory allowances are affected, or a creditor. If the personal 
representative declines or fails to commence a proceeding after demand, a person making demand 
may commence the proceeding in the name of the decedent's estate, at the expense of the person 
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making the demand and not of the estate. A personal representative who declines in good faith to 
commence a requested proceeding incurs no personal liability for declining. 

H. A proceeding under this section must be commenced within one year after the decedent's 
death, but a proceeding on behalf of a creditor whose claim was allowed after proceedings chal- 
lenging disallowance of the claim may be commenced within sixty days after final allowance of the 
claim. 

I, Unless a written notice asserting that a decedent's probate estate is nonexistent or insuf- 
ficient to pay allowed claims and statutory allowances has been received from the decedent's per- 
sonal representative, the following rules apply: 

(1) payment or delivery of assets by a financial institution, registrar or other obligor to a 
nonprobate transferee in accordance with the terms of the governing instrument controlling the 
transfer releases the obligor from all claims for amounts paid or assets delivered; and 

(2). a trustee receiving or controlling a nonprobate transfer is released from liability under 
this section with respect to any assets distributed to the trust's beneficiaries. Each beneficiary to 
the extent of the distribution received becomes liable for the amount of the trustee's liability at- 
tributable to assets received by the beneficiary. 


History: Laws 2005, ch. 143, § 3. 1992. For provisions of former section, see the 1991 NMSA 
Repeals. — Laws 1992, ch. 66, § 71 repealed former 45- 1978 on NMOneSource.com. 
6-102 NMSA 1978, as enacted by Laws 1975, ch, 257, § 6- Effective dates, — Laws 2005, ch. 143, § 20 made this 
102, relating to multiple-party accounts, effective July 1, section effective July 1, 2005. 


45-6-103. Repealed. 
Repeals. — Laws 1992, ch. 66, § 71 repealed 45-6-1038 For provisions of former section, see the 1991 NMSA 1978 


NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-103, on NMOneSource.com. For present comparable provisions, 
relating to multiple-party accounts, effective July 1, 1992, see 45-6-201 to 45-6-227 NMSA 1978. 


45-6-104. Repealed. 


Repeals. — Laws 1992, ch. 66, § 71 repealed 45-6-104 For provisions of former section, see the 1991 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-104, on NMOneSource.com. For present comparable provisions, 
relating to multiple-party accounts, effective July 1, 1992. see 45-6-201 to 45-6-227 NMSA 1978. 


45-6-105. Repealed. 


Repeals, — Laws 1992, ch. 66, § 71 repealed 45-6-105 For provisions of former section, see the 1991 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-105, on NMOneSource,com. For present comparable provisions, 
relating to multiple-party accounts, effective July 1, 1992. see 45-6-201 to 45-6-227 NMSA 1978. 


45-6-106. Repealed. 


Repeals. — Laws 1992, ch, 66, § 71 repealed 45-6-106 For provisions of former section, see the 1991 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-106, on NMOneSource.com. For present comparable provisions, 


relating to multiple-party accounts, effective July 1, 1992. see 45-6-201 to 45-6-227 NMSA 1978. 


45-6-107. Repealed. 


Repeals. — Laws 1992, ch. 66, § 71 repealed 45-6-107 For provisions of former section, see the 1991 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch; 257, § 6-107, on NMOneSource.com. For present comparable provisions, 
relating to multiple-party accounts, effective July 1, 1992. see 45-6-201 to 45-6-227 NMSA 1978. 


45-6-108. Repealed. 


Repeals, — Laws 1992, ch. 66, § 71 repealed 45-6-108 . For provisions of former section, see the 1991 NMSA 1978 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-108, ‘on NMOneSource.com. For present comparable provisions, 
relating to multiple-party accounts, effective July 1, 1992. see 45-6-201 to 45-6-227 NMSA 1978. 
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45-6-109 


45-6-109. Repealed. 


Repeals, — Laws 1992, ch. 66, § 71 repealed 45-6-109 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-109, 
relating to multiple-party accounts, effective July 1, 1992. 


45-6-110. Repealed. 


Repeals, — Laws 1992, ch. 66, § 71 repealed 45- 6: 110 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-110, 
relating to multiple-party accounts, effective July 1, 1992. 


45-6-111. Repealed. 


Repeals, — Laws 1992, ch. 66, § 71 repealed 45-6-111 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-111, 
relating to multiple-party accounts, effective July 1, 1992. 


45-6-112. Repealed. 


Repeals. — Laws 1992, ch. 66, § 71 repealed 45-6-112 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-112, 
relating to multiple-party accounts, effective July 1, 1992. 


45-6-113. Repealed. 


Repeals. — Laws 1992, ch, 66, § 71 repealed 45-6-113 
NMSA 1978, as enacted by Laws 1975, ch. 257, § 6-113, 
relating to multiple- -party accounts, effective July 1, 1992. 


UNIFORM PROBATE CODE 


45-6-201 


For provisions of former section, see the 1991 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 


‘see 45-6-201 to 45-6- ray NMSA 1978. 


For provisions of former section, see the 1991 NMSA.1978 
on NMOneSource.com. For present comparable provisions, 
see 45-6- 201 to 45-6- 227 NMSA 1978. 


For provisions of former section, see the 1991 NMSA 1978 


‘on NMOneSource.com. For present comparable provisions, 


see 45-6-201 to 45-6-227 NMSA 1978, » ant 


=e A be j td 


For provisions of former section, see the 1991 NMSA. 1978 
on NMOneSource.com. For present comparable provisions, 
see 45-6-201 to 45-6-227 NMSA 1978, 


For provisions of former section, see the 1991 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 
see 45-6-201 to 45-6-227 NMSA 1978. - is 


PART 2 
MULTIPLE-PERSON ACCOUNTS 


SUBPART 1. Definitions And General Provisions 


45-6-201. Definitions. 


As used in Sections 45-6-201 through 45-6-227 NMSA 1978: : 

A. "account" means a contract of deposit between a depositor and a financial institution, and 
includes a checking account, savings account, certificate of deposit and share account; 

B. "agent" means a person authorized to make account transactions for a party; 

C. "beneficiary" means a person named as one to whom sums on deposit in an account are pay- 
able on request after death of all parties or for whom a.party is named as trustee; 

D. "financial institution" means an organization authorized to do business. under state or fed- 
eral laws relating to financial institutions, and includes a bank, trust company, savings bank, 
building and loan association, savings and loan company or association and credit union; 

E. "multiple-party account" means an account payable on request to one or more of two’ or 
more parties, whether or not a right of survivorship is mentioned; 

F. "party" means a person who, by the terms of an account, has a present right, subject to re- 
quest, to payment from the account other than as a beneficiary or agent; 

G. "payment" of sums on deposit includes withdrawal, payment to a party or third person pur- 
suant to check or other request and a pledge of sums on deposit by a party, or. a set-off, reduction 
or other disposition of all or part of an account pursuant toa pledge; 


H. "POD designation" means the designation of: 


34 


(1) a beneficiary in an account payable on request to one party during the party's lifetime 
and on the party's death to one or more beneficiaries, or to one or more parties during their life- 
times and on death of all of them to one or more beneficiaries; or . 
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(2) a beneficiary in an account in the name of one or more parties as trustee for one or 
more beneficiaries if the relationship is established by the terms of the account and there is no 
subject of the trust other than the sums on Soot teeth in eh account, whether or not payment to the 
Beneierary's is mentioned, 

I. "receive", as it relates to notice to a financial institution, means receipt in the office or branch 
office of the financial institution in which the account is established, but if the terms of the account 
require notice at a particular place, in the place required; 

J. "request" means a request for payment complying with all terms of the account, including 
special requirements concerning necessary signatures and regulations of the financial institution; 
but, for purposes of Sections 45-6-201 through 45-6-227 NMSA 1978, if terms of the account condi- 
tion payment on advance notice, a request for payment is treated as immediately effective and a 
notice of intent to withdraw is treated as a request for payment; 

K. "sums on deposit" means the balance payable on an account, including interest and divi- 
dends earned, whether or not included in the current balance, and any deposit life insurance pro- 
ceeds added to the account by reason of death of a party; and 

L. "terms of the account" includes the deposit agreement and other terms and conditions, in- 
cluding the form, of the contract of deposit. 


History: 1978 Comp., § 45-6-201, enacted by Laws Bank's right to apply or set off deposit against debt of 
1992, ch. 66, § 18. depositor not due at time of his death, 7 A.L.R.3d 908. 
Compiler's notes, — Laws.1992, ch. 66, § 71 repealed Bank's right to apply third person's funds, deposited in 
former 45-6-201 NMSA 1978, as enacted by Laws 1975, debtor's name, on debtor's obligation, 8 A.L.R.3d 235. 
ch. 257, § 6-201, relating to provisions for payment or Joint bank account as subject to attachment, garnish- 
transfer at death, effective July 1, 1992. Laws 1992, ch. ment or execution by creditor of one of the joint deposi- 
66, § 18 enacted a new section, effective July 1, 1992. For tors, 11 A.L.R.8d 1465. 
present comparable provisions, see 45-6-101 NMSA 1978, Creation of joint savings account or savings certificate 
Cross references, — For definition of "POD", see 45-6- as gift to survivor, 43 A.L.R.3d 971, 
305 NMSA 1978. Revocation of tentative ("Totten") trusts of savings bank 
account by inter vivos declaration or will, 46 A.L.R.3d 487. 
ANNOTATIONS Inclusion of funds in savings bank ("Totten") trust in de- 


Beneficiary mistakenly paid money must reim- termining surviving spouse's interest in decedent's estate, 
burse bank. — A POD (paid on death) beneficiary of a 64 A.L.R.3d 187, ary . 
joint (now multiple-party) account who was mistakenly Death of beneficiary as terminating or revoking trust of 
paid the money in the account upon the death of one of savings bank account over which settlor retains rights of 
the two joint tenants was unjustly enriched. Although the withdrawal or revocation, 64 A.L.R.3d 221, 
bank may have been negligent in disbursing the funds, Revocation of tentative ("Totten") trust by pledging or 
its negligence caused no harm to anyone except itself otherwise employing account as collateral or security, 10 


and the surviving joint tenant - certainly not to the POD A.L.R.4th 1229. a 4 : 
beneficiary, who benefited at the bank's expense and Liability of bank to joint depositor of savings account 


had t¢ t Sg +B NA for amounts withdrawn by other joint depositor without 
igo: Re aor tee 373, a i ¥. 346. ane presentation of passbook, 35 A.L.R.4th 1094. 
Am, Jur. 2d, A.L.R. and C.J.8. references. — Manner Payable-on-death savings account or certificate of de- 


posit as will, 50 A.L.R.4th 272. 
Joint bank account as subject to attachment, garnish- 
ment, or execution by creditor of one joint depositor, 86 


and sufficiency of revocation of tentative ("Totten") trust of 
savings bank account, 38 A.L.R.2d 1243, 64 A.L.R.3d 221, 
Payment of check drawn by one depositor after stop- 


ihe : 5th 527. 
payment order by a joint depositor, 55 A.L.R.2d 975. A.L, R. 
Incompetency of joint depositor as affecting status and 9 CJS, Banks and Banking 8 280, 382; 48A OS. 


ownership of bank account, 62 A.L.R.2d 1091. Joint Tenancy § 2. 
Fingerprints as signature, 72 A.L.R.2d 1267. 


45-6-202. Limitation on scope. 


Sections 45-6-201 through 45-6-227 NMSA 1978 do not apply to: 

A. an account established for a partnership, joint venture or other organization for a business 
purpose; 

B. an account controlled by one or more persons as an agent or trustee for a corporation, unin- 
corporated association, or charitable or civic organization; or 

C. a fiduciary or trust account in which the relationship is established other than by the terms 
of the account, 


History: 1978 Comp., § 45-6-202, enacted by Laws 
1992, ch. 66, § 19. 
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45-6-203. Types of account; existing accounts. 


A. An account may be for a single party or multiple parties. A multiple-party account may be 
with or without a right of survivorship between the parties. Subject to Subsection C of Section 45- 
6-212 NMSA 1978, either a single-party account or a multiple-party account may have a POD 
designation, an agency designation or both. 

B. An account established before, on or after the effective date of Seer 45- 6- 201 iuopaen 
45-6-227 NMSA 1978, whether in the form prescribed in Section 45-6-204 NMSA 1978 or in any 
other form, is either a single-party account or a multiple-party account, with or without right, of 
survivorship, and with or without a POD designation or an agency designation, within the mean- 
ing of, and governed by Sections 45-6-201 through 45-6-227 NMSA.1978. 


History: 1978 Comp., § 45-6-203, enacted by Laws pats 
1992, ch. 66, § 20. 


45-6-204. Forms. 


A. Acontract of deposit that contains provisions in substantially the following form establishes 
the type of account provided, and the account is governed by the provisions of Sections 45-6-201 
through 45-6-227 NMSA 1978 applicable to an account of that type: .. nowt 


UNIFORM SINGLE- OR MULTIPLE-PARTY ACCOUNT FORM PARTIES 
(Name One or More Parties): 


OWNERSHIP (Select One And Initial): 
___ SINGLE-PARTY ACCOUNT 
____ MULTIPLE-PARTY ACCOUNT 
Parties own account in proportion to net contributions unless there 1 is clear and con- 
vincing evidence of a different intent. 
RIGHTS AT DEATH (Select One And Initial): 
_.. SINGLE-PARTY ACCOUNT 
At death of party, ownership passes as part of party’ s estate. 
____ SINGLE-PARTY ACCOUNT WITH POD (PAY ON DEATH) 
DESIGNATION | 
(Name One or More Beficlaribdy 


At death of party ownership passes to POD beneficiaries and is not part of party s estate. 
>. MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP. | 
At death of party, ownership passes to surviving parties. 
2s ~MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP 
AND POD (PAY ON DEATH) DESIGNATION 
(Name One or More Beneficiaries): 


At death of last surviving party, ownership passes to POD beneficiaries and is not part 

of last surviving party's estate. 
____ MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP - 

At death of party, deceased party's ownership passes as part of deceased party's estate. 

AGEN CY (POWER OF ATTORNEY) DESIGNATION (Optional) 
Agents may make account transactions for parties but have no ) ownership or rights at 
death unless named as POD beneficiaries. 
(To Add Agency Designation To Account, Name One or More Agents): 


(Select One and Initial): 
____ AGENCY DESIGNATION SURVIVES DISABILITY OR INCAPACITY OF 
PARTIES 
___ AGENCY DESIGNATION TERMINATES ON DISABILITY OR INCAPACITY 
OF PARTIES. 
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B. A contract of deposit that does not contain provisions in substantially the form provided 
in Subsection A of this section is governed by the provisions of Sections 45-6-201 through 45-6- 
227 NMSA 1978 cSt gest to the type of account that most nearly conforms to the chaps S 
intent. 


History: 1978 nba +» § 45-6-204, panies by Laws 
1992, ch. 66, § 21., 


45-6-205. by atin thi of rasan: 


A. By a writing signed by all parties, the parties may designate as s agent of all parties on an 
account a person other than a party. 

B. Unless the terms of an agency designation provide that the SittiBtity of the agent termi- 
nates on disability or incapacity of a party, the agent's authority survives disability and incapacity. 
The agent may act for a disabled or incapacitated party until the authority of the agent is termi- 
nated. 

C. ‘Death of the sole on or last ee party Podge ie oT authority of an agent. 


History: 1978 Comp., § 45-6-205, enacted by Laws The 2011 amendment, effective January 1, 2012, pro- 
1992, ch. 66, § 22; 2011, ch. 124, § 84 vided that the death of the sole party or last surviving 
party to a writing terminates the authority of an agent. 


45-6-206. Applicability. 


The provisions of Sections 45-6-211 through 45-6-216 NMSA 1978 concerning beneficial owner- 
ship as,between parties or as between parties and beneficiaries apply only to controversies be- 
tween those persons and their creditors and other successors, and do not apply to the right of 
those. persons to payment.as determined by the terms of the account. Sections 45-6-221 through 
45-6-227 NMSA 1978 govern the liability and set-off rights of financial institutions that make pay- 
ments pursuant ,to:those sections. | E 


History: 1978 Comp., § 45-6-206, enacted by Laws 
1992, ch. 66, § 23. 


RUBE 2. Ownership as Bateecn Parties and Others 


45-6- 211. 7d bg ti during lifetime. 


A. As debe in this section, "net contribution" of a party means the sum of all deposits to an ac- 
count made by or for the party, less all payments from the account made to or for the party which 
have not been paid to or applied to the use of another party and a proportionate share of any 
charges deducted from the account, plus a proportionate share of any interest or dividends ‘earned, 
whether or not included in the current balance. The term includes deposit life insurance proceeds 
added to the account by reason of death of the party whose net contribution is in question. 

B. During the lifetime of all parties, an account belongs to the parties in proportion to the net 
contribution of each to the sums on deposit, unless there is clear and convincing evidence of a dif- 
ferent intent. As between parties married to each other, in the absence of proof otherwise, the net 
contribution of each is presumed to be an equal amount. 

C. A beneficiary in an account having a POD designation has no right to sums on deposit dur- 
ing the lifetime of any party. 

D. An agent in an account with an agency designation has no. beneficial right to sums on de- 
posit. 


History: 1978 Comp., § 45-6-211, enacted by Laws 
1992, ch. 66, § 24, 
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45-6-212. Rights at death. 


A. Except as otherwise provided in this part, on death of a party sums on deposit in.a 
multiple-party account belong to the surviving party or parties. If two or more parties survive 
and one is the surviving spouse of the decedent, the amount to which the decedent, immediately 
before death, was beneficially entitled under Section 45-6-211 NMSA 1978 belongs to the sur- 
viving spouse. If two or more parties survive and none is the surviving spouse of the decedent, 
the amount to which the decedent, immediately before death, was beneficially entitled under 
Section 45-6-211 NMSA 1978 belongs to the surviving parties in equal shares, and augments 
the proportion to which each survivor, immediately before the decedent's death, was benefi- 
cially entitled under Section 45-6-211 NMSA 1978, and the right of survivorship continues be- 
tween the surviving parties. 

B. In an account with a POD designation: 

(1) on death of one of two or more parties, the rights in sums on deposit are governed by 
Subsection A of this section; and 

(2) on death of the sole party or the last survivor of two or more parties, sums on deposit 
belong to the surviving beneficiary or beneficiaries; if two or more beneficiaries survive, sums on 
deposit belong to them in equal and undivided shares, and there is no right of survivorship in the 
event of death of a beneficiary thereafter; if no beneficiary survives, sums on deposit belong to at 
estate of the last surviving party. 

C. Sums on deposit in a single-party account without a POD designation, or in a aanetes 
party account that, by the terms of the account, is without right of survivorship, are not affected by 
death of a party, but the amount to which the decedent, immediately before death, was beneficially 
entitled under Section 45-6-211 NMSA 1978 is transferred as part of the decedent's estate. A POD 
designation in a multiple- -party account without right of survivorship is ineffective. For purposes 
of this section, designation of an account as a tenancy in common establishes that the account is 
without right of survivorship. , 

D. The ownership right of surviving party or beneficiary, or of the decedent's estate, in sums on 
deposit is subject to requests for payment made by a party before the party's death, whether paid 
by the financial institution before or after death, or unpaid. The surviving party or beneficiary, or 
the decedent's estate, is liable to the payee of an unpaid request for payment. The liability is lim- 
ited to a proportionate share of the amount transferred under this section, to the extent necessary 
to discharge the request for payment. 


History: 1978 Comp., § 45-6-212, enacted by Laws 
1992, ch. 66, § 25. 


ANNOTATIONS 


Presumption of survivorship for joint account. 
— With a joint account, the law presumes a right of 
survivorship in the surviving party. Barham v, Jones, 
1982-NMSC-064, 98 N.M. 195, 647 P.2d 397. 

Survivorship limited by terms of joint will. — A 
valid contractual, joint and mutual will, which named cer- 
tain parties as the sole beneficiaries, could not be defeated 
by the survivor's creation of certificates of deposit which 
named other parties as payable-on-death beneficiaries. 
Foulds v. First Nat'l Bank, 1985-NMSC-092, 103 N.M. 
361, 707 P.2d 1171. 

Rights governed by ownership interests. — Be- 
cause the named party to a joint account had no owner- 
ship interest in the joint account during the lifetime of 
the original co-owners, when one co-owner withdrew the 


45-6-213. Alteration of rights. 


funds upon the other co-owner's death, the named party 
lost her right to the funds. Johnston v. Sunwest Bank, 
1993-NMSC-060, 116 N.M., 422, 863 P.2d 1043. a 
. Beneficiary mistakenly paid money must reim- 
burse bank. — A POD (paid on death) beneficiary of a 
joint (now multiple-party) account who was mistakenly 
paid the money in the account upon the death of one of 
the two joint tenants was unjustly enriched. Although 
the bank may have been negligent in disbursing the 
funds, its negligence caused no harm to anyone except 
itself and the surviving joint tenant - certainly not to 
the POD beneficiary, who benefited at the bank's ex- 
pense and had to make restitution. Sunwest Bank, N.A. 
v. Colucci, 1994-NMSC-027, 117 N.M. 378, 872 P.2d 
346. 

Law reviews. — For annual survey of New Mexico law 
of estates and trusts, 19 N.M.L. Rev. 669 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 48A 
C.J.S. Joint Tenancy §§ 3, 4. 


A. Rights at death under Section 45-6-212 NMSA 1978 are determined by the terms of the 
account at the death of a party. The terms of the account may be altered by written notice given 
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by a party to the financial institution to change the terms of the account or stop or vary payment 
under the terms of the account. The notice must be signed by a party and received by the financial 
institution during the party's lifetime. 

B.A right of survivorship arising fromthe express terms of the account, Section 45-6-212 
NMSA 1978 or a POD designation, may not be altered by will. 


History: 1978 Comp., § 45-6-213, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1992, ch. 66, § 26; 1995, ch. 210, § 80.. tuted "terms of the account" for "type of account" in three 
places in Subsection A, 


45-6-214. Accounts and transfers nontestamentary. 


Except as a consequence of, and to the extent directed by, Section 45-6-215 NMSA 1978, a trans- 
fer resulting from the application of Section 45-6-212 NMSA 1978 is effective by reason of the 
terms of the account involved and Sections 45-6-201 through 45-6-227 NMSA 1978 and is not tes- 
tamentary or subject to Chapter 45, Articles 1 through 4 NMSA 1978. 


History: 1978 Comp., § 45-6-214, enacted by Laws 
1992, ch. 66, § 27. 


45-6-215. Repealed. 


Repeals. — Laws 2005, ch. 143, § 18 repealed 45-6- provisions of former section, see the 2004 NMSA 1978 on 
215 NMSA 1978, as enacted by Laws 1992, ch. 66, § 28, NMOneSource.com. 
relating to rights of creditors, effective July 1, 2005. For 


45-6-216. Community property. 


A. A deposit of community property in an account does not alter the community character 
of the property or community rights in the property, if any, but a right of survivorship between 
parties married to each other arising from the express terms of the account or Section 45-6-212 
NMSA 1978 may not be altered by will or other governing instrument. 

B. This section does not affect or limit the right of a financial institution to make payments 
pursuant to Sections 45-6-211 through 45-6-227 NMSA 1978 and the deposit agreement. 


History: 1978 Comp., § 45-6-216, enacted by Laws The 1998 amendment, effective July 1, 1993, deleted 
1992, ch. 66, § 29; 1993, ch. 174, § 83; 2011, ch. 124, "and tenancy by the entireties" at the end of the section 
§ 85. heading; deleted the subsection designation "A"; and de- 

The 2011 amendment, effective January 1, 2012, pro- leted former Subsection B which read "Section 45-6-201 
vided that this section does not limit the right of a finan- through 45-6-227 NMSA 1978 do not affect the law gov- 
cial institution to make payments. erning tenancy by the entireties." 


SUBPART 3. Protection of Financial Institutions 


45-6-221. Authority of financial institution. 


A financial institution may enter into a contract of deposit for a multiple-party account to the 
same extent it may enter into a contract of deposit for a single-party account, and may provide for 
a POD designation and an agency designation in either a single-party account or a multiple-party 
account. A financial institution need not inquire as to the source of a deposit to an account or as to 
the proposed application of a payment from an account. 


History: 1978 Comp., § 45- 6-221, enacted by Laws 
1992, ch. 66, § 30. 
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45-6-222. Payment on multiple-party account. 


A financial institution, on request, may pay sums on deposit in a multiple-party account to: 

A. one or more of the parties, whether or not another party is disabled, incapacitated or de- 
ceased when payment is requested and whether or not the party making the request survives 
another party; or 

B._ the personal representative, if any, or, if there is none, the. heirs or devisees of a deceased 
party if proof of death is presented to the financial institution showing that the deceased party 
was the survivor of all other persons named on the account either as a party or beneficiary, unless 
the account is without right of survivorship under Section 45-6-212 NMSA 1978. 


History: 1978 Comp., § 45-6-222, enacted by Laws 
1992, ch. 66, §.31. 


45-6-223. Payment on POD designation. 


A financial institution, on request, may pay sums on deposit in an cretune t with a POD designe. 
tion to: 

A. one or more of the parties, whether or not another party is disabled, incapacitated or de- 
ceased when the payment is requested and whether or not a party survives another party; 

B. the beneficiary or beneficiaries, if proof of death is presented to the financial institution 
showing that the beneficiary or beneficiaries survived all persons named as parties; or 

C. the personal representative, if any, or, if there is none, the heirs or devisees of a deceased 
party, if proof of death is presented to the financial institution showing that the deceased party 
was the survivor of all other persons named on the account either as a party or beneficiary. 


History: 1978 Comp., § 45-6-223, enacted by Laws 
1992, ch, 66, § 32. 


45-6-224, Payment to designated agent. 


A financial institution, on request of an agent under an agency designation for an account, may 
pay to the agent sums on deposit in the account, whether or not a party is disabled, incapacitated 
or deceased when the request is made or received, and whether or not the authority of the agent 
terminates on the disability or incapacity of a party. _ | 


History: 1978 Comp., § 45-6-224, enacted by Laws 
1992, ch. 66,$ 83... 


45-6-225. Payment to minor. 


If a financial institution is required or permitted to make payment pursuant to Sections 45-6- 
201 through 45-6-227 NMSA 1978 to a minor designated as a beneficiary, payment may be made 
pursuant to the Uniform Transfers to MInOES Act [46-7-11 through 46-7-34 NMSA 1978]. 


History: 1978 Comp., $ 45-6-225, enacted by Laws 
1992, ch. 66, § 84. 


45-6-226. Discharge. 


A. Payment made pursuant to Sections 45-6-201 through 45-6-227 NMSA 1978 in accordance 
with the terms of the account discharges the financial institution from all claims for amounts so 
paid, whether or not the payment is consistent with the beneficial ownership of the account as be- 
tween parties, beneficiaries or their successors. Payment may be made whether or not a party, bene- 
ficiary or agent is disabled, incapacitated or deceased when payment is requested, received or made. 
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B. Protection under this section does not extend to payments made after a financial institution 
has received written notice from a party, or from the personal representative; surviving spouse or 
heir or devisee of a deceased party, to the effect that payments in accordance with the terms of the 
account, including one having an agency designation, should not be permitted, and the financial, 
institution has had a reasonable opportunity to act on it when the payment is made. Unless the 
notice is withdrawn by the person giving it, the successor of any deceased party must concur in 
a request for payment if the financial institution is to be protected under this section. Unless a 
financial institution has been served with process in an action or proceeding, no other notice or 
other information shown to have been available to the financial institution affects its right to pro- 
tection under this section. 

C. A financial institution that receives written notice pursuant to this section or otherwise has 
reason to believe that a dispute exists as to the rights of the parties may refuse, without liability, 
to make payments in accordance with the terms of the account. 

D. Protection of a financial institution under this section does not affect the rights of parties in 
disputes between themselves or. their successors concerning the beneficial ownership of sums on 
deposit in accounts or payments made from accounts. 


History: 1978 Comp., § 45-6-226, enacted by Laws» The 1995 amendment, effective July 1, 1995, substi- 
1992, ch, 66, § 35; 1995, ch, 210, § 81. tuted "terms of the account" for "type of account" in the 
first sentence in Subsection A. 


45-6-227. Set-off. 


Without qualifying any other statutory right to set-off or lien and subject to any contractual 
provision, if a party is indebted to a financial institution, the financial institution has a right to 
set-off against the account. The amount of the account subject to set-off is the proportion to which 
the party is, or immediately before death was, beneficially entitled under Section 45-6-211 NMSA 
1978 or, in the absence of proof of that proportion, an equal share with all parties: — 


History: 1978 Comp., § 45-6-227, enacted by Laws 
1992, ch. 66, § 36. 


PART 3 | 
~ TOD SECURITY REGISTRATION 


45-6-301. Definitions. 


As used in Sections 45-6-301 through 45-6-311 NMSA 1978: 

A. "beneficiary form" means a registration of a security that indicates the present owner of the 
security and the intention of the owner regarding the person who will become the owner of the 
epcurity, upon the death of the owner; 

B. "register", including its derivatives, means to issue a certificate showing the ownership of a 
certificated security or, in the case of an uncertificated security, to initiate or transfer an account 
showing ownership of securities; 

C. "registering entity" means a person who originates or transfers a security title by registra- 
tion, and includes a broker maintaining security accounts for customers and a transfer agent or 
other person acting for or as an issuer of securities; 

D. "security" means a share, participation or other interest in property, in a business or in an 
obligation of an enterprise or other issuer, and includes a certificated security, an uncertificated 
security and a security account; and 

E. "security account" means: 

(1) areinvestment account adsocibtad with a security, a securities account with a broker, a 
cash balance in a brokerage account, cash, interest, earnings or dividends earned or declared on a 
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security in an account, a reinvestment account or a brokerage account, whether or not credited to 
the account before the owner's death; 

(2) a cash balance or other property held for or due to the owner of a security as a re- 
placement for or product of an account security, whether or not credited to the account before the 
owner's death; or 

(8) a natural person's investment, management or custody account with a trisst company 
or bank with trust powers, including securities in the account, a cash balance in the account. and 
cash, cash equivalents, interest, earnings or dividends earned or declared on a security in the ac- 
count, whether or not credited to the account before the owner's death. N one in this. pany ste 
affects interests in real property. ‘i 


History: 1978 Comp., § 45-6-301, enacted by Laws, The 2008 amendment, effective tii 14, 2008, added 
1992, ch. 66, § 37; 2008, ch. 8, § 1. Paragraph (3) of Subsection E. bic ti Ad 


45-6-302. Registration in beneficiary form; sole or joint tenancy: 
ownership. 


Only individuals whose registration of a security shows sole ownership by one individual or 
multiple ownership by two or more with right of survivorship, rather than as tenants in common, 
may obtain registration in beneficiary form. Multiple owners of a security registered in beneficiary 
form hold as joint tenants with right of survivorship, as tenants by the entireties or as owners of 
community property held in survivorship form, and not as tenants in common. 


History: 1978 Comp., § 45-6-302, enacted by Laws 
1992, ch. 66, § 38. 


45-6-303. Registration in beneficiary form; applicable law. 


A security may be registered in beneficiary form if the form is authorized by this or a similar 
statute of the state of organization of the issuer or registering entity, the location of the registering 
entity's principal office, the office of its transfer agent or its office making the registration or by 
this or a similar statute of the law of the state listed as the owner's address at the time of regis- 
tration. A registration governed by the law of a jurisdiction in which this or similar legislation is 
not in force or was not in force when a registration in beneficiary form was made is nevertheless 
presumed to be valid and authorized as a matter of contract law. © 


History: 1978 Comp., § 45-6-303, enacted by Laws 1a 
1992, ch. 66, § 39. 
45-6-304. Origination of registration in beneficiary form. 


A security, whether evidenced by certificate or account, is registered in beneficiary form when 
the registration includes a designation of a beneficiary to take the ownership at the death of the 
owner or the deaths of all multiple owners. 


History: 1978 Comp., § 45-6-304, enacted by Laws 
1992, ch. 66, § 40. 


45-6-305. Form of registration in beneficiary form. — 


Registration in beneficiary form may be shown by the words "transfer on death" or the abbre- 
viation "TOD", or by the words "pay on death" or the abbreviation "POD", after the name of the 
registered owner and before the name of a hg Sh 


History: 1978 Comp., § 45-6-305, enacted by Laws 
1992, ch. 66, § 41. 
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45-6-306. Effect of registration in beneficiary form. 


The designation of a TOD beneficiary on a registration in beneficiary form has no effect on own- 
ership until the owner's death. A registration of a security in:beneficiary form may be canceled 
or changed at any time by the sole owner or all:then surviving owners without the consent of the 
beneficiary. 


History: 1978 Comp., § 45-6-306, enacted by Laws 
1992, ch. 66, § 42. 


45-6-307. Ownership of [on] death of owner. 


On death of a sole owner or the last to die of all multiple owners, ownership of securities 
registered in beneficiary form passes to the beneficiary or beneficiaries who survive all owners. 
On proof of death of all owners and compliance with any applicable requirements of the regis- 
tering entity, a security registered in beneficiary form may be reregistered in the name of the 
beneficiary or beneficiaries who survived the death of all owners. Until division of the security 
after the death of all owners, multiple beneficiaries surviving the death of all owners hold their 
interests as tenants in common. If no beneficiary survives the death of all owners, the security 
belongs to the estate of the deceased sole owner or the estate of the last to die of all multiple 
owners. 


History: 1978 Comp., 45-6-307, enacted ih Laws — Bracketed material. — The bracketed material was 
1992, ch. 66, § 43. inserted by the compiler and is not part of the law, 


45-6-308. Protection of registering entity. 


A: A registering entity is not required to offer or to accept a request for security registration in 
beneficiary form. If a registration in beneficiary form is offered by a registering entity, the owner 
requesting registration in beneficiary form assents to the protections Shen to the registering en- 
tity by Sections 45-6-301 through 45-6-311 NMSA 1978. 

B. By accepting a request for registration of a security in beneficiary form, the registering en- 
tity agrees that the registration will be implemented on death of the deceased owner as provided 
in Sections 45-6-301 through 45-6-311 NMSA 1978. 

C. Aregistering entity is discharged from all'claims to a security by the estate, einsaitors, heirs 
or devisees of a deceased owner if it registers a transfer of the security in ‘accordance with Sec- 
tion 45-6-307 NMSA 1978 and does so in good faith reliance on: 

~- (1) the registration; | pial 

(2) Sections 45-6-301 through 45-6-311 NMSA 1978; and 

(3) information provided to it by affidavit of the personal representative of the de- 
ceased owner, or by the surviving beneficiary or by the surviving beneficiary's representative 
or by the surviving beneficiary's representatives, or other information available to the regis- 
tering entity. 

D. The protections of Sections 45-6-301 through 45-6-311 NMSA 1978 do not extend to a rereg- 
istration or payment made after a registering entity has received written notice from any claimant 
to any interest in the security objecting to implementation of a registration in beneficiary form. No 
other notice or other information available to the registering entity affects its right to yee 
under Sections 45-6-301 through 45-6-311 NMSA 1978. 

E. The protection provided by Sections 45-6-301 through 45-6- 311 NMSA 1978 to the register- 
ing entity of a security does not affect the rights of beneficiaries in disputes between themselves 
and other claimants to ownership of the security transferred or its value or proceeds. 


History: 1978 Comp., § 45-6-308, enacted by Laws 
1992, ch. 66, § 44. 
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45-6-309. Nontestamentary transfer on death. 


A transfer on death resulting from a registration in beneficiary form is effective by reason of the 
contract regarding the registration between the owner and the registering entity and Seonoae 45- 
6-301 through 45-6-311 NMSA 1978 and is not testamentary. 


History: 1978 Comp., § 45-6-309, enacted by Laws Sections 45-6-301 to 45-6-311 NMSA 1978 do not limit the 
1992, ch. 66, § 45; 2005, ch. 148, § 4. rights of creditors of security owners against beneficiaries 

The 2005 amendment, effective July 1, 2005, de- and other transferees. Gssi3 } 
leted former Subparagraph B that provided that 


45-6-310. Terms, conditions and forms for registration. 


A. A registering entity offering to accept registrations in beneficiary form may establish the 

terms and conditions under which it will receive requests for: | 

(1) . registrations in beneficiary form; and 

(2) implementation of registrations in beneficiary form, including requests for cancellation 
of previously registered TOD beneficiary designations and requests for reregistration to effect a 
change of beneficiary. 

B. The terms and conditions established under Bi yeeiicn A of this section may provide for 
proving death, avoiding or resolving any problems concerning fractional shares, designating pri- 
mary and contingent beneficiaries and substituting a named beneficiary's descendants to take in 
the place of the named beneficiary in the event of the beneficiary's death. Substitution may be in- 
dicated by appending to the name of the primary beneficiary the letters LDPS, standing for "lin- 
eal descendants per stirpes". This designation substitutes a deceased beneficiary's descendants 
who survive the owner for a beneficiary who fails to so survive, the descendants to be identified 
and to share in accordance with the law of the beneficiary's domicile at the owner's death govern- 
ing inheritance by descendants of an intestate. Other forms of identifying beneficiaries who are 
to take on one or more contingencies, and rules for providing proofs and assurances needed to 
satisfy reasonable concerns by registering entities regarding conditions and identities relevant to 
accurate implementation of registrations in beneficiary form, may be contained in a Renisigrtna 
entity's terms and conditions. 

C. The following are illustrations of registrations in beneficiary form which a registering entity 
may authorize: 

(1) sole owner-sole beneficiary: John S. Brown TOD (or POD) John S, Brown Jr; : 

(2) multiple owners-sole beneficiary: John S. Brown Mary B. Brown JT TEN TOD John S. 
Brown Jr.; and 

(3) multiple owners-primary and secondary (substituted) beneficiaries: John S. Brown 
Mary B. Brown JT TEN TOD John S. Brown Jr. SUB BENE Peter Q. Brown or John S. Brown 
Mary B. Brown JT TEN TOD John S. Brown Jr. LDPS. | 


Da 
History: 1978. Comp., § 45-6-310, enacted by Laws 
1992, ch. 66, § 46. 


45-6-311. Applicability. 


Sections 45-6-301 through 45-6-311 NMSA 1978 apply to registrations of securities in bendii 
ciary form made before or after July 1, 1992, by decedents nor on or after July 1, 1992. 


History: 1978 Comp., § 45-6-311, enacted by Laws 
1992, ch. 66, § 47. 
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PART 4 
UNIFORM REAL PROPERTY TRANSFER ON DEATH 


45-6-401. Short title. 


Sections 45-6-401 through 45-6-417 NMSA 1978 may be cited as the "Uniform Real Property 
Transfer on Death Act". 


~ History: Laws 2001, ch. 286, § 1; repealed and re- Laws 2001, ch. 236, § 1, relating to real property, transfer 
enacted by Laws 2013, ch. 38, § 1, on death deed, and enacted a new section effective Janu- 
Repeals and reenactments. — Laws 2013, ch. 38, ary 1, 2014. For provisions of former section, see the 2013 


§ 1 repealed former 45-6-401 NMSA 1978, as enacted by NMSA 1978 on NMOneSource.com. 


45-6-402. Definitions. 


As used in the Uniform Real Property Transfer on Death Act: 

A. "beneficiary" means a person that receives property under a transfer on death deed; 

B. "designated beneficiary" means a person designated to receive property in a transfer on 
death deed; , 

C. "essential elements" means the names of the grantor and the grantee, a clause transferring 
title, a description of the property transferred, the grantor's signature and acknowledgment by the 
grantor in the presence of a notary public or in the presence of another individual authorized by 
law to take acknowledgments; 

D. "joint owner" means an individual who owns property concurrently with one or more other 
individuals with a right of survivorship. "Joint owner" includes a joint tenant but does not include 
a tenant in common; 

E. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government or governmental sub- 
division, agency or instrumentality, or any other legal or commercial entity; 

F. "property" means an interest in real property located in New Mexico that is transferable on 
the death of the owner; 

G. "transfer on death deed" means a deed authorized under the Uniform Real Property Trans- 
fer on Death Act; and 

H. "transferor" means an individual who makes a transfer on death deed. 


History: 1978 Comp., § 45-6-402, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 2. that Laws 20138, ch. 38, § 2 was effective January 1, 2014. 


45-6-403. Applicability. 


The Uniform Real Property Transfer on Death Act applies'to a transfer on death deed made be- 
fore, on or after January 1, 2014 by a transferor dying on or after January 1, 2014. 


History: 1978 Comp., § 45-6-403, enacted by Laws Effective dates. — Laws 2018, ch. 38, § 18 provided 
20138, ch. 38, § 3. that Laws 2018, ch, 38, § 3 was effective January 1, 2014. 


45-6-404, Nonexclusivity. 


The Uniform Real Property Transfer on Death Act does not affect any) method of transferring 
property otherwise permitted under the laws of New Mexico. 


History: 1978 Comp., § 45-6-404, enacted by Laws Effective dates. — Laws 2018, ch. 38, § 18 provided 
2013, ch. 38, § 4. that Laws 2018, ch. 38, § 4 was effective January 1, 2014. 
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45-6-405. Transfer on death deed authorized. 


An individual may transfer property to one or more beneficiaries effective at the transferor's 
death by a transfer on death deed. 


History: 1978 Comp., § 45-6-405, enacted by Laws Effective dates. — Laws 2018, ch. 38, § 18 provided 
2018, ch, 38, § 5. that Laws 20138, ch. 38, § 5 was effective January 1, 2014. 


45-6-406. Tranttor on death deed revocable. 


A transfer on death deed is revocable even if the deed or another instrument contains a PADUTATY 
provision. 


History: 1978 Comp., § 45-6-406, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 6. that Laws 2013, ch. 38, § 6 was effective January 1, 2014. 


45-6-407. Transfer on death deed nontestamentary. 


A transfer on death deed is nontestamentary. 


History: 1978 Comp., § 45-6-407, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 7. that Laws 2013, ch. 38, § 7 was effective January 1, 2014. 
45-6-408. Capacity of transferor. 


The capacity required to make or revoke a transfer on death deed is the same as the capacity 
required to make a will. ) 


History: 1978 Comp. » § 45-6-408, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 8. that Laws 2013, ch. 38, § 8 was effective January 1, 2014. 


45-6-409. Requirements. | 


A transfer on death deed shall: 

A. contain the essential elements and formalities of a properly recordable inter vivos deed; 

B. state that the transfer to the designated beneficiary is to occur at the transferor's death; and 

C. be recorded before the transferor's death in the public records in the office of the county 
clerk for the county where the property is located. 


History: 1978 Comp., § 45-6-409, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 9. that Laws 2013, ch. 38, § 9 was effective January 1, 2014. 
45-6-410. Notice, delivery, acceptance or conbider abhor: not sae 


A transfer on death deed does not require: | 
A. notice or delivery to or acceptance by the designated beneficiary during.the transferor's HAE O or 
B. consideration. 


History: 1978 Comp., § 45-6-410, enacted by Laws Effective dates. — Laws 2013, ch, 38, § 18 provided 
2013, ch. 38, § 10. that Laws 2013, ch. 38, § 10 was effective January 1, 2014. 


45-6-411. Revocation by instrument authorized; revocation by act not 
permitted. 


A. | Subject to Subsection B of this section, an instrument is effective to revoke a recorded trans- 
fer on death deed, or any part of it, only if the instrument: 
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(1) is acknowledged by the transferor after the acknowledgment of the deed being revoked; 
(2) is recorded before the transferor's death in the public records’in the office of the county 
clerk for the county in which the deed is recorded; and 
(3) is: 
(a) a visitligel, on fadoatts deed that revokes the deed or part of the deed expressly or by 
inconsistency; 
(b) aninstrument of revocation that expressly revokes the deed or part of the deed; or 
(c) an inter vivos deed that expressly revokes the transfer on death deed or part of 
the deed. 
B. Ifa transfer on death deed is made by more than one transferor: 
(1) revocation by a transferor does not affect the deed as to the interest of another trans- 
feror; and 
(2) a deed of joint owners is revoked only if it is revoked by all of the living joint owners. 
C. After a transfer on death deed is recorded, it may not be revoked by a revocatory act on the 
deed, ; 
D. This section does not limit the effect of an inter vivos transfer of the property. 


History: 1978 Comp.,, § eee te enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 11. that Laws 2013, ch. 38, § 11 was effective January 1, 2014. 


45-6-412. Effect of transfer on death deed during transferor's life. 


During a transferor's life, a transfer on death deed does not: 

A. affect an interest or right of the transferor or any other owner, including the Saebagh to trans- 
fer or encumber the property; 

B. affect an interest or right of a transferee, even if the transferee has actual or constructive 
notice of the deed; 

C. affect an interest or right of a secured or unsecured creditor or future creditor of the trans- 
feror, even if the creditor has actual or constructive notice of the deed; 

D. affect the transferor's or designated beneficiary's eligibility for any form of public assistance; 

E. create a legal or equitable interest in favor of the designated beneficiary; or 

F. subject the property to claims or process of a creditor of the designated beneficiary. 


History: 1978 Comp., § 45-6-412, enacted by Laws Effective dates. — Laws 2018, ch. 88, § 18 provided 
2013, ch. 38, § 12. that Laws 2018, ch. 38, § 12 was effective January 1, 2014. 


45-6-413. Effect of transfer on death deed at transferor's death. 


A. Except as otherwise provided in the transfer on death deed or in Subsection B, C or D of this 
section or in Section 45-2-603, 45-2-702, 45-2-706, 45-2-707, 45-2-802, 45-2-803 or 45-2-804 NMSA 
1978, on the death of the transferor, the following rules apply to property that is the subject of a 
transfer on death deed and owned by the transferor at death: 

(1) provided that the designated beneficiary survives the transferor, the interest in the 
property is transferred to the designated beneficiary in accordance with the deed; 

(2) the interest of a designated beneficiary that fails to survive the transferor lapses; 

(8) subject to Paragraph (4) of this subsection, concurrent interests are transferred to the 
beneficiaries in equal and undivided shares with no right of survivorship; and 

(4) if the transferor has identified two or more designated beneficiaries to receive concur- 
rent interests in the property, the share of one that lapses or fails for any reason is transferred to 
the other, or to the others in proportion to the interest of each in the remaining part of the property 
held concurrently. 

B. Subject to Chapter 14, Article 9 NMSA 1978, a beneficiary takes the property subject to all 
recorded conveyances, encumbrances, assignments, contracts, mortgages, liens and other recorded 
interests to which the property is subject at the transferor's death. For purposes of this subsection. 
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and Chapter 14, Article 9 NMSA 1978, the recording of the transfer on areas soem is | debrneas to 
have occurred at the transferor's death. ) 
C. Ifatransferor is a joint owner andis: ~ Fitisoe [yals 
(1) survived by one or more other joint owners, the property that j is the subject of a ieantl 
fer on death deed belongs to the surviving joint owner or owners with right of Stal wg or 
(2) the last surviving joint owner, the transfer on death deed is effective. 
D. A transfer on death deed transfers property without covenant or 2 poe a of title even if 
the deed contains a contrary provision. | 


History: 1978 GPma; . § 45-6-413, enacted by Laws | Effective dates, — Laws 2018, ch. 38, § 18 provided 
2013, ch. 38, § 13. * that Laws 2013, ch, 38, § 18 was effective January 1, 2014. 


45-6-414. Disclaimer. 


A beneficiary may disclaim all or part of the beneficiary's interest as provided by the Uniform 
Disclaimer of Property Interests Act [Chapter 45, Article 2, Part 11 NMSA 1978]., 


History: 1978 Comp., § 45-6-414, enacted by Laws Effective dates. — Laws 2013, ch, 38; §:18 provided 
20138, ch. 38, § 14.. that Laws 2018, ch. 38, § 14 was effective January 1, 2014. 


45-6-415. Liability for creditor claims and statutory allowances. 


A beneficiary of a transfer on death deed is liable for an allowed claim against the transferor's 
probate estate and statutory allowances to a surviving spouse and children to the extent provided 
in Section 45-6-102 NMSA 1978. | 


History: 1978 Comp., § 45-6-415, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 15. . that Laws 2013, ch, 38, § 15 was effective January 1, 2014. 


45-6-416. Optional form of transfer on death deed. 


The following form may be used to create a transfer on death deed. The provisions of the Uni- 
form Real Property Transfer on Death Act govern the effect of this or any other instrument used to 
create a transfer on death deed: 

(front of form) 

"REVOCABLE TRANSFER ON DEATH DEED 

NOTICE TO OWNER 

You should carefully read all information on the other side of this form. You may want to conautt 
a lawyer before using this form. 

This form must be recorded before your death or it “ahi not be affective, 


IDENTIFYING INFORMATION 
Owner or Owners Making This Deed: 


Printed name | Mailing address 


Mailing address 4 Printed name 
Legal description of the property: . 


PRIMARY BENEFICIARY 

I designate the following beneficiary if the beneficiary survives me. 

Printed name Mailing address, if available 
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ALTERNATE BENEFICIARY - Optional 
If my primary beneficiary does not survive me, I designate the following alternate beneficiary if that 
beneficiary survives me. 


Printed name. Mailing address, if available 

TRANSFER ON DEATH 

At my death, I transfer my interest in the described property to the beneficiaries as designated 
above. 

Before my death, I have the right to revoke this deed. 

SIGNATURE OF OWNER OR OWNERS MAKING THIS DEED 


Signature ) . Date 
Signature Date 
ACKNOWLEDGMENT 
(insert acknowledgment for deed here)" 

(back of form) 


"COMMON QUESTIONS ABOUT THE USE OF THIS FORM 

What does the Transfer on Death (TOD) deed do? When you die, this deed transfers the de- 
scribed property, subject to any liens or mortgages (or other encumbrances) on the property at 
your death. Probate is not required. The TOD deed has no effect until you die. You can revoke it at 
any time. You are also free to transfer the property to someone else during your lifetime. If you do 
not own any interest in the property when you die, this deed will have no effect. 

How do I make a TOD deed? Complete this form. Have it acknowledged before a notary public 
or other individual authorized by law to take acknowledgments. Record the form in each county 
where any part of the property is located. The form has no effect unless itis acknowledged and 
recorded before your death. 

Is the "legal description" of the property necessary? Yes. 

How do I find the "legal description" of the property? This information may be on the deed you 
received when you became an owner of the property. This information may also be available in the 
office of the county clerk for the county where the property is located. If you are not absolutely 
sure, consult a lawyer. 

Can I change my mind before I record the TOD deed? Yes. If you have not yet recorded the deed 
and want to change your mind, simply tear up or otherwise destroy the deed. 

How do I "record" the TOD deed? Take the completed and acknowledged form to the office of 
the county clerk of the county where the property is located. Follow the instructions given by the 
county clerk to make the form part of the official property records. If the property is in more than 
one county, you should record the deed in each county. 

Can I later revoke the TOD deed if I change my mind? Yes. You can revoke the TOD deed. No 
one, including the beneficiaries, can prevent you from revoking the deed. 

How do I revoke the TOD deed after it is recorded? There are three ways to revoke a recorded 
TOD deed: (1) Complete and acknowledge a revocation form, and record it in each county where 
the property is located. (2) Complete and acknowledge a new TOD deed that disposes of the same 
property, and record it in each county where the property is located. (3) Transfer the property to 
someone else during your lifetime by a recorded deed that expressly revokes the TOD deed. You 
may not revoke the TOD deed by will. 

I am being pressured to complete this form. What should I do? Do not complete this form under 
pressure. Seek help from a trusted family member, friend or lawyer. 

Do I need to tell the beneficiaries about the TOD deed? No, but it is recommended. Secrecy can 
cause later complications and might make it easier for others to commit fraud. 

I have other questions about this form. What should I do? This form is designed to fit some but 
not all situations. If you have other questions, you are encouraged to consult a lawyer." 
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History: 1978 Comp., § 45-6-416, enacted by Laws Effective dates. — Laws 2013, ch. 38, § 18 provided 
2013, ch. 38, § 16. that Laws 2018, ch. 38, § 16 was effective January 1, 2014. 


45-6-417. Optional form of revocation. 


The following form may be used to create an instrument of revocation under the Uniform Real 
Property Transfer on Death Act. The provisions of the Uniform Real Property Transfer on Death 
Act govern the effect of this or any other instrument used to revoke a transfer on death deed. 


(front of form) 

"REVOCATION OF TRANSFER ON DEATH DEED 

NOTICE TO OWNER 

This revocation must be recorded before you die or it will not be effective. This revocation is ef- 
fective only as to the interests in the property of owners who sign this revocation. 


IDENTIFYING INFORMATION 

Owner or Owners of Property Making This Revocation: 

Printed name Mailing address 
Printed name Mailing address 


Legal description of the property: 


REVOCATION . 
I revoke all my previous transfers of this property by transfer on death deed. 
SIGNATURE OF OWNER OR OWNERS MAKING THIS REVOCATION 


Signature Date 
Signature — Date 
ACKNOWLEDGMENT | 
(insert acknowledgment here)" 

(back of form) 


"COMMON QUESTIONS ABOUT THE USE OF THIS FORM 


How do I use this form to revoke a Transfer on Death (TOD) deed? Complete this form. Have it 
acknowledged before a notary public or other individual authorized to take acknowledgments. Re- 
cord the form in the public records in the office of the county clerk of each county where the prop- 
erty is located. The form must be acknowledged and recorded before your death or it has no effect. 


How do I find the "legal description" of the property? This information may be on the TOD deed. 
It may also be available in the office of the county clerk for the county where the property is lo- 
cated. If you are not absolutely sure, consult a lawyer. 


How do I "record" the form? Take the completed and acknowledged form to the office of the 
county clerk of the county where the property is located. Follow the instructions given by the 
county clerk to make the form part of the official property records. If the property is located in 
more than one county, you should record the form in each of those counties. 


I am being pressured to complete this form. What should I do? Do not complete this form under 
pressure. Seek help from a trusted family member, friend or lawyer. 


I have other questions about this form. What should I do? This form is designed to fit some but 
not all situations. If you have other questions, consult a lawyer." 
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45-7-101 


History: 1978 Comp., § 45-6-417, enacted by Laws 
2013, ch. 38, § 17. 


TRUST ADMINISTRATION 


45-7-105 


Effective dates. — Laws 2013, ch. 38, § 18 provided 
that Laws 2013, ch. 38, § 17 was effective January 1, 2014. 


ARTICLE 7 
TRUST ADMINISTRATION 


Sec. 
PART 1. PRINCIPAL PLACE OF 
ADMINISTRATION 


45-7-101 to 45-7-104. Repealed. 
45-7-105. Registration; qualification of foreign trustee. 


PART 2. JURISDICTION OF COURT 
CONCERNING TRUSTS 


45-7-201 to 45-7-206. Repealed. 
PART 3. DUTIES AND LIABILITIES OF TRUSTEES 
45-7-301 to 45-7-307, Repealed. 
PART 4. POWERS OF TRUSTEES 
45-7-401. Repealed. 
PART 5. CUSTODIAL TRUSTS 


45-7-501. Short title. 

Sec. 

45-7-502. Definitions. 

45-7-503. Custodial trust; general. 

45-7-504. Custodial trustee for future payment or 
transfer, 

45-7-505, Form and effect of receipt and acceptance by 
custodial trustee; jurisdiction. 

45-7-506. Transfer to custodial trustee by fiduciary or ob- 
ligor; facility of payment. 

45-7-507. Multiple beneficiaries; separate custodial 
trusts; survivorship. 

45-7-508. General duties of custodial trustee. 

45-7-509. General powers of custodial trustee. 

45-7-510. Use of custodial trust property. 

45-7-511,. Determination of incapacity; effect. 


45-7-512, Exemption of third person from liability, 

45-7-513. Liability to third person. 

Sec, 

45-7-514, Declination, resignation, incapacity, death or 
removal of custodial trustee; designation 
of successor custodial trustee. 

45-7-515, Expenses, compensation and bond of custodial 
trustee. 

45-7-516, Reporting and accounting by custodial trustee; 
determination of liability of custodial 
trustee, 

45-7-517. Limitations of action against custodial trustee. 

45-7-518, Distribution on termination. 

45-7-519. Methods and forms for creating custodial trusts. 

45-7-520, Applicable law. 

45-7-521. Uniformity of application and construction. 

45-7-522. Severability. 

Sec. 

PART 6. UNIFORM PRUDENT INVESTOR ACT - 


45-7-601. Short title. 

45-7-602. Prudent investor rule. , 

45-7-603. Standard of care; portfolio strategy; risk and 
return objectives. 

45-7-604. Diversification. 

45-7-605. Duties at inception of trusteeship. 

45-7-606. Loyalty. 

45-7-607. Impartiality. 

45-7-608. Investment costs. 

45-7-609. Reviewing compliance. 

45-7-610. Delegation of investment and management 
functions. 

45-7-611. Language invoking standard. 

45-7-612. Application to existing trusts. 


PART 1 
PRINCIPAL PLACE OF ADMINISTRATION 


45-7-101 to 45-7-104. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 45- 
7-101 to 45-7-104 NMSA 1978, as enacted by Laws 1975, 
ch, 257, §§ 7-101 to 7-104, relating to the principal place 


of administration, effective July 1, 2003. For provisions 
of former sections, see the 2002 NMSA 1978 on NMOne 
Source,com. 


45-7-105. Registration; qualification of foreign trustee. 


A. A foreign corporate trustee is required to qualify as a foreign corporation doing business in 
New Mexico if it maintains the principal place of administration of any trust within the state. A 
foreign corporate cotrustee is not required to qualify in New Mexico solely because its cotrustee 
maintains the principal place of administration in New Mexico. Unless otherwise doing business 
in New Mexico, local qualification by a foreign trustee, corporate or individual, is not required in 
order for the trustee to receive distribution from a local estate or to hold, invest in, manage or ac- 
quire property located in this state, or maintain litigation. 

B. Nothing in this section affects a determination of what other acts require qualification as 
doing business in New Mexico. 


583 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-7-201 


History: 1953 Comp., § 32A-7-105, enacted by Laws 
1975, ch. 257, § 7-105. 

Cross references, — For application for certificate of 
authority for foreign corporation to do business in atptey 
see 53-17-5 NMSA 1978, 

For transacting business without certificate of aarhore 
ity, see 58-17-20 NMSA 1978, 


UNIFORM PROBATE CODE 


45-7-502 


ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 


_ tion," see 6 N.M.L. Rev. 213 (1976). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur, 2d Trusts §§ 324, 329. 
90 C.J.S. Trusts §§ 204 to 210. 


| - PART 2 
JURISDICTION OF COURT CONCERNING TRUSTS 


45-7-201 to 45-7-206. Repealed. 


Repeals. — Laws 2003, ch: 122, § 11-1105 repealed 45- 
7-201 to 45-7-206 NMSA 1978, as enacted by Laws 1975, 
ch, 257, 88 7-201 to 7-206, relating to jurisdiction of court 


concerning trusts, effective July 1, 2003. For provisions 
of former sections, see the 2002 NMSA 1978 on NMOne 
Source.com. 


PART 3 
DUTIES AND LIABILITIES OF TRUSTEES 


45-7-301 to 45-7-307. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 45- 
7-301 to 45-7-307 NMSA 1978, as enacted by Laws 1975, 
ch. 257, §§ 7-301 to 7-807, relating to duties and liabilities 


of trustees, effective July 1, 2003.For provisions of former 
sections, see the 2002 NMSA 1978 on NMOneSource.com. 


PART 4 
POWERS OF TRUSTEES 


45-7-401. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 45- 
7-401 NMSA 1978, as enacted by Laws 1975, ch. 257, § 7- 
401, relating to powers of trustees, effective July 1, 2008, 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. 


PART 5 
CUSTODIAL TRUSTS 


45-7-501. Short title. 


Sections 45-7-501 through 45-7-522 NMSA 1978 may be cited as the "Uniform Custodial Trust 


Act". 


History: 1978 Comp., § 45- 7-501, enacted by Laws 
1992, ch. 66, § 48, 


45-7-502. Definitions. 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004), 


As used in the Uniform Custodial Trust Act [45-7- 501 through 45-7-522 NMSA 197 8]: 
A. "adult" means an individual who i is at least eighteen years of age; 
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B. "beneficiary".means an individual for whom property has been transferred to or held under 
a declaration of trust by a custodial trustee for the individual's use and benefit under the Uniform 
Custodial Trust Act; 

C. "conservator" means a perdon appointed or qualified by a court: to manage the estate of an 
individual or a person legally authorized to perform substantially the same functions; 

D. "court" means the district court of this state; 

E. "custodial:trust property" means an interest in property transferred to or held under a 
declaration of trust by a custodial trustee under the Uniform Custodial Trust Act and the income 
from and proceeds of that interest; 

F. "custodial trustee" means a person designated as trustee of a custodial trust under the Uni- 
form Custodial Trust Act or a substitute or successor to the person designated; 

G. "guardian" means a person appointed or qualified by a court as a guardian of an individual, 
including a limited guardian, but not a person who is only a guardian ad litem; 

H. "incapacitated" means lacking the ability to manage property and business affairs effec- 
tively by reason of mental illness, mental deficiency, physical illness or disability, chronic use of 
drugs, chronic intoxication, sgt detention by a foreign power, disappearance, minority or 
other disabling cause; 

L legal representative" means a personal representative or conservator; 

J. "member of the beneficiary's family" means‘a beneficiary's spouse, descendant, stepchild, 
parent, stepparent, grandparent, brother, sister, uncle or aunt, whether of the sa or half blood 
or by adoption; 

K. "person" means an ‘iavid eat, corporation, business trust, estate, trust, pdbvadrahins joint 
venture, association or any other legal or commercial entity; 

L. "personal representative" means an executor, administrator or special administrator of a 
decedent's estate, a person legally authorized to perform substantially the same functions or a 
successor to any of them; 

M. "state" means a state, territory or possession of the United States, the district of Columbia 
or the commonwealth of Puerto Rico; 

N. "transferor" means a person who creates a custodial trust by transfer or declaration; and 

O. "trust company" means a financial institution, corporation or other legal entity authorized 
to exercise general trust powers. 


History: 1978 Comp., § 45-7-502, enacted by Laws 
1992, ch. 66, § 49. 


45-7-503. Custodial trust; general. 


A. Aperson may create a custodial trust of property by a written transfer of the property to an- 
other person, evidenced by registration or by other instrument of transfer, executed in any lawful 
manner, naming as beneficiary an individual who may be the transferor, in which the transferee 
is designated, in substance, as custodial trustee under the Uniform Custodial Trust Act [45-7-501 
through 45-7-522 NMSA 1978]. 

B. A person may create a custodial trust of property by a written declaration, evidenced by reg- 
istration of the property or by other instrument of declaration executed in any lawful manner, de- 
scribing the property and naming as beneficiary an individual other than the declarant, in which 
the declarant as titleholder is designated, in substance, as custodial trustee under the Uniform 
Custodial Trust Act. A registration or other declaration of trust for the sole benefit of the declarant 
is not a custodial trust under that act. 

C. Title to custodial trust property is in the custodial trustee and the beneficial interest is in 
the beneficiary. 

D. Except as provided in Subsection E of this section, a transferor may not terminate a custo- 
dial trust. 

E. The beneficiary, if not incapacitated, or the conservator of an incapacitated beneficiary, 
may terminate a custodial trust by delivering to the custodial trustee a writing isigned by the 
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beneficiary or conservator declaring the termination. If not Lea ae rh terminated, the custodial 
trust terminates on the death of the beneficiary. 

F. Any person may augment existing custodial trust aed ew: by the addition of thier property 
pursuant to the Uniform Custodial Trust Act, , 

G. The transferor may designate, or authorize the designation of a successor custodial trustee 
in the trust instrument. 

H. The Uniform Custodial Trust Act does not displace, or rbateieto cael means of creating 
trusts. A trust whose terms do not conform to that act may be enforceable according tack its terms 
under other law. | 


History: 1978 Comp., § 45-7-503, enacted by Laws 
1992, ch. 66, § 50. 


45-7-504. Custodial trustee for future Geyniene or treenefenn 


A. Aperson having the right to designate the recipient of property her or transferable upon 
a future event may create a custodial trust upon the occurrence of the future event by designat- 
ing in writing the recipient, followed in substance by: "as.custodial trustee for 
(name of beneficiary) under the Uniform Custodial Trust Act". 

B. Persons may be designated as substitute or successor custodial trustees to whom the prop- 
erty must be paid or transferred in the order named if the first designated custodial trustee is 
‘unable or unwilling to serve. 

C. A designation under this section may be made in a will, a trust, a deed, a ncteadan ee 
account, an insurance policy, an instrument exercising a power of appointment or a writing des- 
ignating a beneficiary of contractual rights. Otherwise, to be effective, the designation must be 
registered with or delivered to the fiduciary, payor, issuer or obligor of the future right. 


History: 1978 Comp., § 45-7-504, enacted by Laws 
1992, ch. 66, § 51. 


45-7-505. Form and effect of receipt and acceptance by custodial 
trustee; jurisdiction. 
A. Obligations of a custodial trustee, including the obligation to follow directions of the benefi- 
ciary, arise under the Uniform Custodial Trust Act [45-7-501 through 45-7-522 NMSA 1978] upon 


the custodial trustee's acceptance, express or implied, of the custodial trust property. 
B. The custodial trustee's acceptance may be evidenced by writing stating in substance: 


"CUSTODIAL TRUSTEE'S RECEIPT AND ACCEPTANCE | 
iy (name of custodial trustee) acknowledge receipt of the custodial trust property 


described below or in the attached instrument and accept the custodial trust as custodial trustee 
for (name of beneficiary) under the Uniform Custodial Trust Act. I undertake to ad- 


minister and distribute the custodial trust property pursuant to the Uniform Custodial Trust 
Act. My obligations as custodial trustee are subject to the directions of the beneficiary unless the 
beneficiary is designated as, is or becomes incapacitated. The custodial trust property consists of 


(Dated:). 


(Signature of Custodial Trustee) . . 

C. Upon accepting custodial trust property, a person designated as custodial trustee under the 
Uniform Custodial Trust Act is subject to personal jurisdiction of the court with respect to any 
matter relating to the custodial trust. i 

History: 1978 Conipt § 45-7-505, enacted by Laws 
1992, ch. 66, § 52. 
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45-7-506. Transfer to custodial trustee by fiduciary or obligor; facility 
of payment. | 


A. Unless otherwise directed by an instrument designating a custodial trustee pursuant to 
Section 45-7-504 NMSA 1978, a person, including.a fiduciary other than a custodial trustee, who 
holds property of or owes a debt to an incapacitated individual not»having a conservator may 
make a transfer to an adult member of the beneficiary's family or to a trust. company as custodial 
trustee for the use and benefit of the incapacitated individual. If the value of the property or the 
debt exceeds twenty thousand dollars ($20, 000), the transferis not effective unless authorized by 
the court. 

B. A written pine dilelantank of ablivenss signed by a custodial Pitatces is a sufficient eae 
and discharge for property transferred to the custodial trustee pursuant to this section. 


History: 1978 Comp., § 45-7-506, enacted by Laws 
1992, ch. 66, § 53, 


45-7-507. Multiple beneficiaries; separate custodial trusts; survivorship. 


A. Beneficial interests in a custodial trust created for multiple beneficiaries are deemed to be 
separate custodial trusts of equal undivided interests for each beneficiary. Except in a transfer or 
declaration for use and benefit of spouses, for whom a right of survivorship is presumed, a right of 
survivorship. does not. exist'unless the instrument Grating the custodial trust specifically provides 
for a right of survivorship. 

B. Custodial trust property held fade the Uniform Guatodial Trust Act by the same custodial 
trustee for the use and benefit of the same beneficiary may be administered as a single custodial 
trust. 

C. Avcustodial trustee of custodial trust property held for more than one beneficitity shall sepa- 
rately account to each beneficiary pursuant to Sections 45-7-508 and 45-7-516 NMSA 1978 for the 
administration of the custodial trust. 


History: 1978 Comp., § 45-7-507, enacted by Laws 


1992, ch. 66, § 54; 2019, ch. 221, § 5. 

The 2019 amendment, effactive July 1, 2019, made 
certain technical amendments; in Subsection A, af- 
ter "benefit of',, deleted "husband and wife" and added 
"spouse", after "for whom", added "a right of', and after 
“provides for", added ' 'a right". 

Applicability. — Laws 2019, ch, 221, §'7 provided that 


B. ajudicial proceeding commenced on or after July 1, 
2019; and 

C, a judicial proceeding commenced before July 1, 
2019, unless the court finds that application of a particu- 
lar provision of this act would substantially interfere with 
the effective conduct of the judicial proceeding or preju- 
dice a right of a party, in which case the particular provi- 


sion does not apply and the previous law applies. 
the provisions of this act apply to: : 
A. a governing instrument created before, on or after 
July ihe 2019; 


45-7-508. Pondial duties of custodial trustee. 


A. If appropriate, a custodial trustee shall register, or record the instrument vesting title to 
custodial trust property. 

B. Ifthe beneficiary is not incapacitated, a custodial trustee shall follow the directions of the 
beneficiary in the management, control, investment or retention of the custodial trust property. In 
the absence of effective contrary direction by the beneficiary while not incapacitated, the custodial 
trustee shall observe the standard of care that would be observed by a prudent person dealing 
with property of another and is not limited by any other law restricting investments by fiduciaries. 
However, a custodial trustee, in the custodial trustee's discretion, may retain any custodial trust 
property received from the transferor. If a custodial trustee has a special skill or expertise or is 
named custodial trustee on the basis of Pepthase shen of a special skill or expertise, the custodial 
trustee shall use that skill or expertise. 

C. Subject to Subsection B of this section, a custodial trustee shall take control of and collect, 
hold, manage, invest and reinvest custodial trust property, 
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D. A custodial trustee at all times shall keep custodial trust property of which the custodial 
trustee has control separate from all other property in a manner sufficient to identify it clearly as 
custodial trust property of the beneficiary. Custodial trust property, the title to which is subject to 
recordation, is so identified if an appropriate instrument so identifying the property is recorded, 
and custodial trust property subject to registration is so identified if it is Tepiscaned, or held in an 
account in the name of the custodial trustee, designated in substance: "as custodial trustee for 

(name of beneficiary) under the Uniform Custodial Trust Act". 

E. A custodial trustee shall keep records of all transactions with respect to custodial éreest 
property, including information necessary for the preparation of tax returns, and shall make the 
records and information available at reasonable times to the we igsecit or legal representative of 
the beneficiary. 

F. The exercise of a durable power of Adaiindy for an incapacitated beneficiary is not effective 
to terminate or direct the administration or distribution of a custodial trust. 


History: 1978 Comp., § 45-7-508, enacted by Laws 
1992, ch. 66, § 55. 


45-7-509. General powers of custodial trustee. 


A. A custodial trustee, acting in a Adubiary capacity; has all the rights and powers over cus- 
todial trust property that an unmarried adult owner has over individually owned property, but a 
custodial trustee may exercise those rights and powers in a fudiciary [fiduciary] capacity only. 

B. This section does not relieve a custodial trustee from liability for a violation of Section: 45- 
7-508 NMSA 1978. 


History: 1978 Comp., § 45-7-509, enacted by Laws Bracketed material. — The bracketed material was 
1992, ch. 66, § 56. inserted by the compiler and is not part of the law. 


45-7-510. Use of custodial trust property. 


A. Acustodial trustee shall pay to the beneficiary or expend for the beneficiary's use and ben- 
efit so much or all of the custodial trust property as the beneficiary while not incapacitated may 
direct from time to time. 

B. Ifthe beneficiary is incapacitated, the custodial trustee shall expend so ‘much or all of the 
custodial trust property as the custodial trustee considers advisable for the use and benefit of the 
beneficiary and individuals who were supported by the beneficiary when the beneficiary became 
incapacitated, or who are legally entitled to support by the beneficiary. Expenditures may be made 
in the manner, when, and to the extent that the custodial trustee determines suitable and proper, 
without court order and without regard to other support, income or property of the beneficiary. 

C. A custodial trustee may establish checking, savings or other similar accounts of reasonable 
amounts under which either the custodial trustee or the beneficiary may withdraw funds from, or 
draw checks against, the accounts. Funds withdrawn from, or checks written against, the account by 
the beneficiary are distributions of custodial trust property by the custodial trustee to the beneficiary. 


History: 1978 Comp., § 45-7-510, enacted by Laws 
1992, ch.'66, § 57, 


4 


45-7-511. Determination of incapacity; effect. 


A. The custodial trustee shall administer the custodial trust as for an incapacitated benefi- 
ciary if: 
(1) the custodial trust was created under Section 45-7-506 NMSA 1978; 
(2) the transferor has so directed in the instrument creating the custodial trust; or 
(3) the custodial trustee has determined that the beneficiary is incapacitated. 
B. Acustodial trustee may determine that the beneficiary is incapacitated in reliance upon: 
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(1) previous direction or authority given by the beneficiary while not incapacitated, includ- 
ing direction or authority pursuant to a durable power of attorney; 

(2) the certificate of the beneficiary's physician; or 

(3) other persuasive evidence. 

C. Ifa custodial trustee for an incapacitated beneficiary reasonably concludes that the benefi- 
ciary's incapacity has ceased, or that circumstances concerning the beneficiary's ability to manage 
property and business affairs have changed since the creation of a custodial trust directing admin- 
istration as for an incapacitated beneficiary, the custodial trustee may administer the trust as for 
a beneficiary who is not incapacitated. 

D. On petition of the beneficiary, the custodial trustee or other person interastad’ in the custo- 
dial trust property or the welfare of the beneficiary, the court shall determine whether the benefi- 
ciary is incapacitated. 

EK. Absent determination of incapacity of the beneficiary under Subsection B or D of this sec- 
tion, a custodial trustee who has reason to believe that the beneficiary is incapacitated shall ad- 
minister the custodial trust in accordance with the provisions of the Uniform Custodial Trust Act 
[45-7-501 through 45-7-522 NMSA 1978] applicable to an incapacitated beneficiary. 

F. Incapacity of a beneficiary does not terminate: 

(1) the custodial trust; 

(2) any designation of a successor custodial trustee; 

(3) rights or powers of the custodial trustee; or 

(4) any immunities of third persons acting on instructions of the custodial trustee. 


History: 1978 Comp., § 45-7-511, enacted by Laws 
1992, ch. 66, § 58. 


45-7-512. Exemption of third person from liability. 


A third person in good faith and without a court order may act on instructions of, or otherwise 
deal with, a person purporting to make a transfer as, or purporting to act in the capacity of, a cus- 
todial trustee. In the absence of knowledge to the contrary, the third person is not responsible for 
determining: 

A. the validity of the purported custodial trustee's designation; 

B. the propriety of, or the authority under the Uniform Custodial Trust Act [45-7-501 through 
45-7-522 NMSA 1978] for, any action of the purported custodial trustee; 

C, the validity or propriety of an instrument executed or instruction given pursuant to the 
Uniform Custodial Trust Act either by the person purporting to make a transfer or declaration or 
by the purported custodial trustee; or 

D. the propriety of the application of property vested in the purported custodial trustee. 


History: 1978 Comp., § 45-7-512, enacted by Laws 
1992, ch. 66, § 59. 


45-7-513. Liability to third person. 


A. Aclaim based on a contract entered into by a custodial trustee acting in a fiduciary capacity, 
an obligation arising from the ownership or control of custodial trust property or a tort commit- 
ted in the course of administering the custodial trust, may be asserted by a third person against 
the custodial trust property by proceeding against the custodial trustee in a fiduciary capacity, 
whether or not the custodial trustee or the beneficiary is personally liable. 

B. A custodial trustee is not personally liable to a third person: 

(1) ona contract properly entered into in a fiduciary capacity unless the custodial trustee 
fails to reveal that capacity or to identify the custodial trust in the contract; or 

(2) for an obligation arising from control of custodial trust property or for a tort committed 
in the course of the administration of the custodial trust unless the custodial trustee is personally 
at fault. 
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C. A beneficiary is not personally liable to a third person for an obligation arising from benefi- 
cial ownership of custodial trust property or for a tort committed in the course of administration of 
the custodial trust unless the beneficiary is personally in panecieve! of the custodial trust property 
giving rise to the liability or is personally at fault. 

D. Subsections B and Cof this section do not preclude actions or proceedings to establish li- 
ability of the custodial trustee or beneficiary to the extent the person sued ‘is. an ence as the 
inertia by apatite insurance. Gog 

& 


History: 1978 Camp; +» § 45-7. 518, enacted by Laws 
1992, ch, 66, § 60. 


45-7-514. Declination, resignation, incapacity, death or removal of 
custodial trustee; designation. of successor custodial 
trustee. 


A. Before accepting the custodial trust property, a person designated as custodial trustee 
may decline to serve by notifying the person who made the designation, the transferor or the 
transferor's legal representative. If an event giving rise to a transfer has not occurred, the sub- 
stitute custodial trustee designated under Section 45-7-504. NMSA 1978 becomes the custodial 
trustee, or, if a substitute custodial trustee has not been designated, the person who made the 
designation may designate a substitute custodial trustee pursuant to Section 45-7-504 NMSA 
1978. In other cases, the transferor or the transferor's legal aie rane may designate a sub- 
stitute custodial trustee. 

B. A custodial trustee who has accepted the custodial trust property may resign by: 

(1) delivering written notice to a successor custodial trustee, if any, the beneficiary and, if 
the beneficiary is incapacitated, to the beneficiary's conservator, if any; and 

(2) transferring or registering, or recording an appropriate iptpuznent relating to, the cus- 
todial trust property, in the name of, and delivering the records to, the successor custodial trustee 
identified under Subsection C of this section. 

'C. ‘If a custodial trustee or successor custodial trustee is ineligible, resigns, dies or becomes 
incapacitated, the successor designated under Subsection G of Section 45-7-503 NMSA 1978 or 
Section 45-7-504 NMSA 1978 becomes custodial trustee. If there is no effective provision for a suc- 
cessor, the beneficiary, if not incapacitated, may designate a successor custodial trustee. If the ben- 
eficiary is incapacitated, or fails to act within ninety days after the ineligibility, resignation, death 
or incapacity of the custodial trustee, the beneficiary's conservator becomes successor custodial 
trustee. If the beneficiary does not have a conservator or the conservator fails to act, the resigning 
custodial trustee may designate a successor custodial trustee. 

D. Ifa successor custodial trustee is not designated pursuant to Subsection C of this section, 
the transferor, the legal representative of the transferor or of the custodial trustee, an adult mem- 
ber of the beneficiary's family, the guardian of the beneficiary, a person interested in the custodial 
trust property or a person interested in the welfare of the beneficiary, may petition the court to 
designate a successor custodial trustee. 

EK. Acustodial trustee who declines to serve or resigns, or the legal representative of a deceased 
or incapacitated custodial trustee, as soon as practicable, shall put the custodial trust property 
and records in the possession and control of the successor custodial trustee. The successor custo- 
dial trustee may enforce the obligation to deliver custodial trust property and records and becomes 
responsible for each item as received, . 

F. A beneficiary, the beneficiary's conservator, an adult member A the beneficiary's family, a 
guardian of the person of the beneficiary, a person interested in the custodial trust property or a per- 
son interested in the welfare of the beneficiary may petition the court to remove the custodial trustee 
for cause and designate a successor custodial trustee, to require the custodial trustee to furnish.a 
bond or other security for the faithful, performance of fiduciary ner or for other appropriate relief, 


History: 1978 abet » § 45-7-514, enacted by Laws 
1992, ch. 66, § 61, 
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45-7-515. Expenses, compensation and bond of custodial trustee. 


Except as otherwise provided in the instrument creating the custodial.trust, in an agreement 
with the beneficiary or by court order, a custodial trustee: 

A. is entitled to reimbursement from custodial trust property for reasonable expenses incurred 
in the performance of fiduciary services; 

B. has a noncumulative election, to be made no later than six months after the end of each 
calendar year, to charge a reasonable compensation for fiduciary services performed. during that 
year; and 

C... need not furnish a bond or other security for the faithful performance of fiduciary duties. 


History: 1978 Comp., § 45-7-515, enacted by Laws 
1992, ch. 66, § 62. 


45-7-516. Reporting and accounting by custodial trustee; determination 
of liability of custodial trustee. , 


A. Upon the acceptance of custodial trust property, the custodial trustee shall provide a writ- 
ten statement describing the custodial trust property and shall thereafter provide a written state- 
ment of the administration of the custodial trust property: 

(1) once each year; 

(2) upon request at reasonable times by the beneficiary or the beneficiary's legal represen- 
tative; 

(3) upon resignation or removal of the custodial trustee; and 

(4) upon termination of the custodial trust. 

The statements must be provided to the beneficiary or to the beneficiary's legal representative, 
if any. Upon termination of the beneficiary's interest, the custodial trustee shall furnish a current 
statement to the person to whom the custodial trust property is to be delivered. 

B. A beneficiary, the beneficiary's legal representative, an adult member of the beneficiary's 
family, a person interested in the custodial trust property or a person interested in the welfare of 
the beneficiary may petition the court for an accounting by the custodial trustee or the custodial 
trustee's legal representative. 

C. Asuccessor custodial trustee may petition the court for an accounting by a predecessor cus- 
todial trustee. 

D. In an action or proceeding under the Uniform Custodial Trust Act [45-7-501 through 45-7- 
522 NMSA 1978] or in any other proceeding, the court may require or permit the custodial trustee 
or the custodial trustee's legal representative to account. The custodial trustee or the custodial 
trustee's legal representative may petition the court for approval of final accounts. 

E. Ifa custodial trustee is removed, the court shall require an accounting and order delivery of 
the custodial trust property and records to the successor custodial trustee and the execution of all 
instruments required for transfer of the custodial trust property. 

F,. On petition of the custodial trustee or any person who could petition for an accounting, the 
court, after notice to interested persons, may issue instructions to the custodial trustee or review 
the propriety of the acts of a custodial trustee or the reasonableness of compensation determined 
by the custodial trustee for the services of the custodial trustee or others. 


History: 1978 Comp., § 45-7-516, enacted by Laws 
1992, ch. 66, § 63. 
45-7-517. Limitations of action against custodial trustee. 


A. Except as provided in Subsection C of this section, unless previously barred by adjudication, 
consent or limitation, a claim for relief against a custodial trustee for accounting or breach of duty 
is barred as to a beneficiary, a person to whom custodial trust property is to be paid or delivered or 
the legal representative of an incapacitated or deceased beneficiary or payee: 
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(1) who has received a:final account or statement fully disclosing the matter unless an 
arkbu or proceeding to assert the claim is eciamnenced within two years after rece pl of the final 
account or statement; or 

(2) who has not received a final account or statement fully disclosing the istter hited an 
action or proceeding to assert the claim is commenced within three years after the termination of 
the custodial trust. 

B. Except as provided in Subsection C of this section, a claim for relief to recover from a cus- 
todial trustee for fraud, misrepresentation or concealment related to the final settlement of the 
custodial trust or concealment of the existence of the custodial trust, is barred unless an action or 
proceeding to assert the claim is commenced within five years after the termination of the custo- 
dial trust. 

C. Aclaim for relief is not barred by this section if the claimant: 

(1) is a minor, until the earlier of two years after the claimant becomes an adult or dies; 

(2) is an incapacitated adult, until the earliest of two years after: 

(a) the appointment of a conservator; 
(b) the removal of the incapacity; or 
(c) the death of the claimant; or 

(3) was an adult, now deceased, who was not incapacitated, until two years after the claim- 

Aap s death. 


History: 1978 Comp., § 45-7-517, enacted és Laws 
1992, ch. 66, § 64. 


45-7-518. Distribution on termination. 


A. Upon termination of a custodial trust, the custodial trustee shall vy the ustexpartiod 
custodial trust property: 
(1) to the beneficiary, if not Hive thdslted or dMeoheaeal } 
(2) to the conservator or other recipient designated by the court fo an incapacitated ben- 
eficiary; or . . 
(3) upon the beneficiary's death, in the following order: e 
(a) as last directed in a writing signed by the deceased beneficiary while neti incapacis 
tated and received by the custodial trustee during the life of the deceased beneficiary; 
(b) tothe survivor of multiple beneficiaries if survivorship is provided for sien to 
Section 45-7-507 NMSA 1978; 
(c)» as designated in the iaakeaaiieh exabting the custodial trust; or 
(d) tothe estate of the deceased beneficiary. . ay 
B. If, when the custodial trust would otherwise terminate, the distributee is inte fariteteds ‘the 
custodial trust continues for the use and benefit of the distributee.as beneficiary until the incapac- 
ity is removed or the custodial trust is otherwise terminated. 
C. Death of a beneficiary does not terminate the power of the custodial’ ‘esistion to dina 
obligations of the custodial trustee or beneficiary incurred before the termination of the custodial 
trust. 


History: 1978 Comp., § 45-7-518, enacted by Laws 
1992, ch. 66, § 65, 


45-7-519. Methods and forms for creating custodial trusts. 


A. Ifa transaction, including a declaration with respect to or a transfer of specific prop- 
erty, otherwise satisfies applicable law, the criteria of Section 4b: 7-503 NMSA 1978 are sales 
fied by: { 


(1) -the execution and either delivery to the ples yp busted or bekonding of an. nat taaken 
in substantially the following form; ait 9 crock . 
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"TRANSFER UNDER THE UNIFORM CUSTODIAL TRUST ACT 


if (name of transferor or name and representative capacity if a fiduciary), transfer to 

(name of trustee other than transferor), as custodial trustee for 

(name of beneficiary) as beneficiary and _ | as distributee on termination 

of the trust in absence of direction by the beneficiary under the Uniform Custodial Trust Act, the 
following: (Insert a description of the custodial trust property legally sufficient to identify and 
transfer each item of property). 
Dated: 

re or 
(Signature) 


(2) the execution and the recording or giving notice of its execution to the beneficiary of an 
instrument in substantially the following form: 


"DECLARATION OF TRUST UNDER THE UNIFORM 


CUSTODIAL TRUST: ACT 
I (name of owner of property), declare that henceforth I hold as custodial trustee for 
(name of beneficiary other than transferor) as beneficiary and as dis- 


tributee on termination of the trust in absence of direction by the beneficiary under the Uniform 
Custodial Trust Act, the following: (Insert a description of the custodial trust property legally suf- 
ficient to identify and transfer each item of property). 

Date: 


; (Signature) 


B. Customary methods of transferring or evidencing ownership of property may be used to cre- 
ate a custodial trust, including any of the following: 

(1) registration of a security in the name of a trust company, an adult other than the trans- 
feror or the transferor if the beneficiary is other than the transferor, designated in substance: "as 
custodial trustee for tee (name of beneficiary) under the Uniform Custodial Trust Act"; 

(2) delivery of a certificated security, or a document necessary for the transfer of an uncer- 
tificated security, together with any necessary endorsement, to an adult other than the transferor 
or to a trust company as custodial trustee, accompanied by an instrument ‘in substantially the 
form prescribed in Paragraph (1) of Subsection A of this section; 

(3) payment of money or transfer of a security held in the name of a broker or a financial 
institution or its nominee toa broker or financial institution for credit to an account in the name 
of a trust company, an adult other than the transferor or the transferor if the beneficiary is other 
than the transferor, designated in substance: "as custodial trustee for (name of ben- 
eficiary) under the Uniform Custodial Trust Act"; 

(4) registration of ownership of a life or endowment insurance policy or annuity contract 
with the issuer in the name of a trust company, an adult other than the transferor or the trans- 
feror if the beneficiary is other than the transferor, designated in substance: "as custodial trustee 
for (name of beneficiary) under the Uniform Custodial Trust Act"; 

(5) delivery of a written assignment to an adult other than the transferor or to a trust 
company whose name in the assignment is designated in substance by the words: "as custodial 
trustee for (name of beneficiary) under the Uniform Custodial Trust Act"; 

(6) “irrevocable exercise of a power of appointment, pursuant to its terms, in favor of a trust 
company, an adult other than the donee of the power of the donee who holds the power if the ben- 
eficiary is other than the donee, whose name in the appointment is designated in substance: "as 
custodial trustee for (name of beneficiary) under the Uniform Custodial Trust Act"; 

(7) delivery of a written notification or assignment of a right to future payment under a 
contract to an obligor that transfers the right under the contract to a trust company, an adult other 
than the transferor or the transferor if the beneficiary is other than the transferor, whose name in 


593 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


45-7-520 UNIFORM PROBATE CODE 45-7-522 


the notification or assignment is designated in substance: "as custodial trustee for 
(name of beneficiary) under the Uniform Custodial Trust Act"; 

(8) execution, delivery and recordation of a conveyance of an interest in real property in 
the name of a trust company, an adult other than the transferor or the transferor if the beneficiary 
is other than the transferor, designated in substance: "as custodial trustee for ___ (name 
of beneficiary) under the Uniform Custodial Trust Act"; 

(9) issuance of a certificate of title by an agency of a state or of the United States that evi- 
dences title to tangible personal property: 

(a) issued in the name of a trust company, an adult other than the transferor or the 
transferor if the beneficiary is other than the transferor, designated in substance: "as custodial 
trustee for (name of beneficiary) under the Uniform Custodial Trust Act”; or 

(b) delivered to a trust company or an adult other than the transferor or endorsed 
by the transferor to that person, designated in substance: "as custodial trustee for 
(name of beneficiary) under the Uniform Custodial Trust Act"; or 

(10) execution and delivery of an instrument of gift to a trust company or an adult other 
than the transferor, designated in substance: "as custodial trustee for (name of ben- 
eficiary) under the Uniform Custodial Trust Act". 


History: 1978 Comp., § 45-7-519, enacted by Laws 
1992, ch. 66, § 66. 


45-7-520. Applicable law. 


A. The Uniform Custodial Trust Act [45-7-501 through 45-7-522 NMSA 1978] applies to a trans- 
fer or declaration creating a custodial trust that refers to that act if, at the time of the transfer or 
declaration, the transferor, beneficiary or custodial trustee is a resident of or has its principal place of 
business in this state or custodial trust property is located in this state. The custodial trust remains 
subject to that act despite a later change in residence or principal place of business of the transferor, 
beneficiary or custodial trustee, or removal of the custodial trust property from this state. 

B.. A transfer made pursuant to an act of another state substantially similar to the Uniform 
Custodial Trust Act is governed by the law of that state and may be enforced in this state. 


History: 1978 Comp., § 45-7-520, enacted by Laws 
1992, ch, 66, § 67. 
45-7-521. Uniformity of application and construction. 


The Uniform Custodial Trust Act [45-7-501 through 45-7-522 NMSA 1978] shall be applied and 
construed to effectuate its general purpose to make uniform the law with respect to the subject of 
that act among states enacting it. 


History: 1978 Comp., § 45-7-521, enacted by Laws 
1992, ch. 66, § 68. 


45-7-522. Severability. 


If any provision of the Uniform Custodial Trust Act [45-7-501 through 45-7-522 NMSA 1978] or 
its application to any person or circumstance is held invalid, the invalidity does not affect other 
provisions or applications of that act that can be given effect without the invalid provision or ap- 
plication, and to this end the provisions of that act are severable. 


History: 1978 Comp., § 45-7-522, enacted by Laws 
1992, ch. 66, § 69. 
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TRUST ADMINISTRATION 


45-7-603 


PART 6 
UNIFORM PRUDENT INVESTOR ACT 


45-7-601. Short title. 


Sections 45-7-601 through 45-7-612 NMSA 1978 may be cited as the "Uniform Prudent Investor 


Act". 


History: 1978 Comp., § 45-7-601, enacted by Laws 
1995, ch. 210, § 82. 

Cross references. — For fiduciaries and trusts, see 
Chapter 46 NMSA 1978. 

Effective dates. — Laws 1995, ch. 210, § 94 made the 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004). 

For student article, "New Mexico's Land Grant and Sev- 
erance Tax Permanent Funds: Renewable Wealth from 
Non-Renewable Resources," see 48 Nat. Resources J. 719 


Uniform Prudent Investor Act effective July 1, 1995. 
' (2008). 


45-7-602. Prudent investor rule. 


A. Except as otherwise provided in Subsection B of this section, a trustee who invests and 
manages trust assets owes a duty to the beneficiaries of the trust to comply with the prudent 
investor rule set forth in the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 
1978]. 

B. The prudent investor rule, a default rule, may be expanded, restricted, eliminated or other- 
wise altered by the provisions of a trust. A trustee is not liable to a beneficiary to the extent that 
the trustee acted in reasonable reliance on the provisions of the trust. 


Effective dates. — Laws 1995, ch. 210, § 94 made the 
Uniform Prudent Investor Act effective July 1, 1995. 


History: 1978 Comp., § 45-7-602, enacted by Laws 
1995, ch. 210, § 83. 


45-7-603. Standard of care; portfolio strategy; risk and return 
objectives. 


A. A trustee shall invest and manage trust assets as a prudent investor would, by considering 
the purposes, terms, distribution requirements and other circumstances of the trust. In satisfying 
this standard, the trustee shall exercise reasonable care, skill and caution. 

B. A trustee's investment and management decisions respecting individual assets must 
be evaluated not in isolation but in the context of the trust portfolio as a whole and as a part 
of an overall investment strategy having risk and return objectives reasonably suited to the 
trust. 

C. Among circumstances that a trustee shall consider in investing and managing trust assets 
are such of the following as are relevant to the trust or its beneficiaries: 

(1) general economic conditions; 

(2) the possible effect of inflation or deflation; 

(3) the expected tax consequences of investment decisions or strategies; 

(4) the role that each investment or course of action plays within the overall trust portfo- 
lio, which may include financial assets, interest in closely held enterprises, tangible and intangible 
personal property and real property; 

(5) the expected total return from income and the appreciation of capital; 

(6) other resources of the beneficiaries; 

(7) needs for liquidity, regularity of income and preservation or appreciation of capital; 
and . 

(8) an asset's special relationship or special value, if any, to the purposes of the trust or to 
one or more of the beneficiaries. 
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D. Atrustee shall make a reasonable effort to verify facts relevant to the investment and man- 
agement of trust assets. 

E. A trustee may invest in any kind of property or type of investment consistent with the stan- 
dards of the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. 

F. A trustee who has special skills or expertise, or is named trustee in reliance upon the trust- 
ee's representation that the trustee has special skills or expertise, has a duty to use those gies 
skills or expertise. 


History: 1978 Comp., § 45-7-6038, enacted by Laws Effective dates. — Laws 1995, ch, 210, § 94 made the 
1995, ch. 210, § 84, Uniform Prudent Investor Act effective July 1, 1995. 


45-7-604. Diversification. 


A trustee shall diversify the investments of the trust unless the trustee reasonably determines 
that, because of special circumstances, the purposes of the trust are better served without diver- 
sifying. 


~ 


History: 1978 Comp., § 45-7-604, enacted by Laws Effective dates, — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 85. Uniform Prudent Investor Act effective July 1, 1995. 


45-7-605. Duties at inception of trusteeship. | 


Within a reasonable time after accepting a trusteeship or receiving trust assets, a trustee shall 
review the trust assets and make and implement decisions concerning the retention and dispo- 
sition of assets, in order to bring the trust portfolio into compliance with the purposes, terms, 
distribution requirements and other circumstances of the trust, and with the requirements of the 
Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. 


History: 1978 Comp., § 45-7-605, enacted by Laws Effective dates. — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 86. Uniform Prudent Investor Act effective July 1, 1995. 


45-7-606. Loyalty. 


A trustee shall invest and manage the trust assets solely in the interest of the beneficiaries... 


History: 1978 Comp., § 45-7-606, enacted by Laws _ Effective dates. — Laws 1995, ch. 210, § 94 made the ; 
1995, ch. 210, § 87, Uniform Prudent Investor Act effective July 1, 1995. 


45-7-607. Impartiality. 


If a trust has two or more beneficiaries, the trustee shall act impartially in investing and man- 
aging the trust assets, taking into account any elie interests of the benofiianiesy 


History: 1978 Comp., § 45-7-607, enacted by Laws Effective dates, — Laws 1995, cies 210, § 94 nade the 
1995, ch. 210, § 88. Uniform Prudent Investor Act effective July 1, 1995. 


45- 7-608. Investment costs. 


In investing and managing trust Znautal a trustee may cee incur tGoste that are euitirosiiate and 
reasonable in relation to the assets, the purposes of the trust and the skills of the trustee. 


History: 1978 Comp., § 45-7-608, enacted by Laws... Effective dates. — Laws 1995; ch, 210, § 94 made the 
1995, ch. 210, § 89. Uniform Prudent Investor Act effective July 1, 1995. . 
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45-7-609. Reviewing compliance. 


Compliance with the prudent investor rule is determined in light of the facts and circumstances 
existing at the time of a trustee's decision or action and not by hindsight. 


History: 1978 Comp., § 45-7-609, enacted by Laws Effective dates. — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 90. Uniform Prudent Investor Act effective July 1, 1995. 


45-7-610. Delegation of investment and management functions. 


A. A trustee may delegate investment and management functions that a prudent trustee of 
comparable skills could properly delegate under the circumstances. The trustee shall exercise rea- 
sonable care, skill and caution in: 

(1) selecting an agent; 

(2) establishing the scope and terms of the delegation, consistent with the purposes and 
terms of the trust; and 

(3) periodically reviewing the agent's actions in order to monitor the agent's performance 
and compliance with the terms of the delegation. 

B. In performing a delegated function, an agent owes a duty to the trust to exercise reasonable 
care to comply with the terms of the delegation. 

C. A trustee who complies with the requirements of Subsection A of this section is not liable to 
the beneficiaries or to the trust for the decisions or actions of the agent to whom the function was 
delegated. 

D. By accepting the delegation of a trust function from the trustee of a trust that is subject to 
the law of this state, an agent submits to the jurisdiction of the courts of this state. 


History: 1978 Comp., § 45-7-610, enacted by Laws Effective dates, — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 91. Uniform Prudent Investor Act effective July 1, 1995. 


45-7-611. Language invoking standard. 


The following terms or comparable language in the provisions of a trust, unless otherwise lim- 
ited or modified, authorizes any investment or ptrategy permitted under the Uniform Prudent 
Investor Act [45-7-601 through 45-7-612 NMSA 1978]: "investments permissible by law for in- 
vestment of trust funds", "legal investments", "authorized investments", "using the judgment and 
care under the circumstances then prevailing that persons of prudence, discretion and intelligence 
exercise in the management of their own affairs, not in regard to speculation but in regard to the 
permanent disposition of their funds, considering the probable income as well as the probable 
safety of their capital", "prudent man rule", "prudent trustee rule", "prudent person rule" and 

"prudent investor rule". 


History: 1978 Comp., § 45-7-611, enacted by Laws Effective dates. — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 92. Uniform Prudent Investor Act effective July 1, 1995. 


45-7-612. Application to existing trusts. 


The Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978] applies to trusts 
existing on and created after its effective date. As applied to trusts existing on its effective 
date, the Uniform Prudent Investor Act governs only decisions or actions occurring after that 
date. 


History: 1978 Comp., § 45-7-612, enacted by Laws Effective dates. — Laws 1995, ch. 210, § 94 made the 
1995, ch. 210, § 93. Uniform Prudent Investor Act effective July 1, 1995. 
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45-9A-4 


ARTICLE 8:3 9805 >: 


Simultaneous Death Act_ 


(Repealed and Recompiled by Laws 1993, ch..174, §§.65 and 84.) 


45-8-1 to 45-8-8., Repealed. 


Repeals. — Laws 1993, ch. 174, § 84 repealed 45-8-1 to 
45-8-8 NMSA 1978, as enacted by Laws 1959, ch. 172, $§ 1 
to 8, the Simultaneous Death Act, effective July 1, 1993. 


45-8-9. Recompiled. 


Recompilations. — Laws 1993, ch. 174, § 65 recom- 
piled former 45-8-9 NMSA 1978, as enacted by Laws 1973, 
ch, 276, § 8, relating to the validity and effect of wills ex- 
ecuted by a wife prior to July 1, 1973, as 45-2-806 NMSA 


ah 
{io 


_ For proyisions of former sections, see the 1992 NMSA 1978 


on NMOneSource,com. For present similar provisions, see 
45-1+201A(47), 45-2-104, and 45- 2- 702 NMSA 1978. 


1978, effective July 1, 1993. Laws 2011, ch. 124, § 33 re- 
compiled former 45-2-806 NMSA 1978 as 45-2-808 NMSA 
1978, effective January 1, 2012, ; 


ARTICLE 9A __ 


Uniform Estate Tax Apportionment Act 


Sec. 

45-9A-1. Recompiled. 
45-9A-2, Recompiled. 
45-9A-3. Recompiled. 
'45-9A-4, Recompiled. 
45-9A-5. Recompiled. 
45-9A-6. Recompiled. 
45-9A-7. Recompiled. 


45-9A-1. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-1 NMSA 1978 as 45-3-920 NMSA 
1978, effective January 1, 2012. 


45-9A-2. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-2 NMSA 1978 as 45-3- 921 NMSA 
1978, effective January 1, 2012. 


45-9A-3. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-3 NMSA 1978 as <0 3-922 NMSA 
1978, effective January 1, 2012, 


45-9A-4. Recompiled. 


Recompilations. — Laws 2011, ch; 124, § 99 recom- 
piled former 45-9A-4 NMSA 1978 as 45-3-9283 NMSA 
1978, effective January 1, 2012. 


Sec. 

45-9A-8, Recompiled, 
45-9A-9. Recompiled. 
45-9A-10. Recompiled. 
45-9A-11. Recompiled. 
45-9A-12, Repealed. 


‘45-9A-13.. Repealed. ii 
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45-9A-5 


45-9A-5. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-5 NMSA 1978 as 45-3-924 NMSA 
1978, effective January 1, 2012. 


45-9A-6. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-6 NMSA 1978 as 45-3-925 NMSA 
1978, effective January 1, 2012. 


45-9A-7. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-7 NMSA 1978 as 45-3-926 NMSA 
1978, effective January 1, 2012. 


45-9A-8. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-8 NMSA 1978 as 45-3-927 NMSA 
1978, effective January 1, 2012. 


45-9A-9. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-9 NMSA 1978 as 45-3-928 NMSA 
1978, effective January 1, 2012. 


45-9A-10. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-10 NMSA 1978 as 45-3-929 NMSA 
1978, effective January 1, 2012. 


45-9A-11. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 99 recom- 
piled former 45-9A-11 NMSA 1978 as 45-3-930 NMSA 
1978, effective January 1, 2012. 


45-9A-12. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 45-9A-12 
NMSA 1978, as enacted by Laws 20085, ch. 143, § 16, relat- 
ing to uniformity of application and construction of the 


45-9A-13. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 45-9A- 
13 NMSA 1978, as enacted by Laws 20085, ch. 143, § 17, 
relating to severability, effective January 1, 2012. For 


UNIFORM ESTATE TAX APPORTIONMENT ACT 


45-9A-13 


Uniform Estate Tax Apportionment Act, effective Janu- 
ary 1, 2012. For provisions of former section, see the 2011 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2011 NMSA 1978 on 
NMOneSource.com. 
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CHAPTER 46 


Fiduciaries and Trusts 


Art. 


1, Fiduciary Obligations and Investments, 46-1-1 to 46-1-16 


2. Trusts, Repealed 
2A. Fiduciary Investments, 46-2A-1 
3. Principal and Income, Repealed 


3A. Uniform Principal and Income, 46-3A-101 to 46-3A-603 


4, State Beneficiary Trusts, 46-4-1 to 46-4-9 


5. Testamentary Additions to Trusts, Repealed 


6. Surety Bonds, 46-6-1 to 46-6-9 


7. Transfers to Minors, 46-7-1 to 46-7-34 


8. Simplification of Fiduciary Security Transfers, 46-8-1 to 46-8-10 

9. Uniform Management of Institutional Funds Act, Repealed 
9A. Uniform Prudent Management of Institutional Funds, 46-9A-1 to 46-9A-10 
10. Uniform Disclaimer of Property Interests Act, Repealed 
11. Uniform Powers of Appointment, 46-11-101 to 46-11-603 
12. Uniform Trust Decanting, 46-12-101 to 46-12-129 
18. Revised Uniform Fiduciary Access to Digital Assets, 46-13-1 to 46-13-18 
14. Uniform Directed Trust, 46-14-1 to 46-14-18 


ARTICLE 1 


Fiduciary Obligations and Investments 


. Repealed. 
. Repealed. 
. Repealed. 
. Repealed. 
. Repealed. 
. Repealed. 
. Repealed. 
. Repealed. 
Repealed. 


Fed a teat fet fk pate feat et 
WODBNHKHAAR WHE 


46-1-1. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-1 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 1, relat- 
ing to definitions, effective January 1, 2012. For provisions 


46-1-2. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-2 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 2, relating 
to payment or transfer to fiduciary, effective January 1, 


46-1-3. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-3 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 4, relat- 
ing to negotiable instruments transferred by fiduciary, 


Sec, 

46-1-10, Repealed, 

46-1-11. Repealed. 

46-1-12. Power of fiduciary or custodian to deposit secu- 
rities in a central depository. 

46-1-13. Establishment of common trust funds; inclusion 
of affiliates. 

46-1-14. Court accountings. 

46-1-15, Uniformity of interpretation. 

46-1-16. Short title. 


of former section, see the 2010 NMSA 1978 on NMOne- 
Source.com, 


2012. For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com. 


effective January 1, 2012. For provisions of former section, 
see the 2010 NMSA 1978 on NMOneSource.com. 
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46-1-4 FIDUCIARIES AND TRUSTS 


46-1-4. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-4 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 5, relating 
to bill of exchange drawn by fiduciary and payee's liability 


46-1-5. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-5 
NMSA 1978, as enacted by Laws 1928, ch. 26, § 6, relat- 
ing to transfer of bill of exchange drawn by fiduciary who 


46-1-6. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-6 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 7, relating 
to bank accounts in name of fiduciary, checks drawn by 


46-1-7. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-7 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 8, relating 
to bank accounts in name of principal, checks drawn by 


46-1-8. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-8 
NMSA 1978, as enacted by Laws 1923, ch, 26, § 9, relat- 
ing to checks deposited in fiduciary's personal account and 


46-1-9. Repealed. 


Repeals., — Laws 2011, ch. 124, § 97 repealed 46-1-9 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 10, relat- 
ing to joint trustees and checks drawn by one, effective 


46-1-10. Repealed. 


Repeals, — Laws 2011, ch. 124, § 97 repealed 46-1-10 
NMSA 1978, as enacted by Laws 1923, ch...26, § 11; relat- 
ing to prior transactions, effective January 1, 2012, For 


46-1-11. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-1-11 
NMSA 1978, as enacted by Laws 1923, ch. 26, § 12, relat- 
ing to law governing transactions not in this act, effective 


46-1-12 


to principal, effective January 1, 2012. For provisions 
of former Bechens see the 2010 NMSA 1978 on NMOne- 
Source.com. — : 


holds tt as payee or transferee, effective January 1, 2012. 
For provisions of ores wea see the 20 gt NMSA 1978 
on NMOneSource.com.: 


ror 
| PhS 


fiduciary and bank's liability to principal, effective Janu- 
ary 1, 2012, For provisions of former,section, see the 2010 | 
NMSA 1978 on NMOneSource.com, 


fiduciary and bank's liability to principal, effective J anu- 
ary 1, 2012. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. ‘ 


bank's liability to principal, effective January 1, 2012. For 
provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


January 1, 2012. For provisions of former section, see the 
2010 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 0 on 
NMOneSource.com. ) 


January 1, 2012. For provisions of former section, see the 
2010 NMSA 1978 on,NMOneSource.com, se 


46- 1-12. Power of fiduciary or custodian to deposit securities i ina 


central depository. 


A. Notwithstanding any other provision of law, any fiduciary holding securities in its fiduciary 
capacity, and any bank or trust company holding securities as a custodian or managing agent, 
is authorized to deposit or arrange for the deposit of the securities in a clearing corporation )as 
defined in Subsection C[(a)(5)] of Section 55-8-102 NMSA 1978. When securities are so deposited, 
certificates representing securities of the same class of the same issuer may be merged and held 
in bulk in the name of the nominee of the clearing corporation with any other such securities de- 
posited in the clearing corporation by any person, regardless of the ownership of the securities, 
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46-1-13 FIDUCIARY OBLIGATIONS AND INVESTMENTS 46-1-14 
and certificates of small denomination may be merged into one or more certificates of larger de- 
nomination. The records of the fiduciary and the records of the bank or trust company acting as 
custodian or as managing agent shall at all times show the name of the party for whose account 
the securities are deposited. Title to the securities may be transferred by bookkeeping entry on the 
books of the clearing corporation without physical delivery of certificates representing the securi- 
ties. A bank or trust company depositing securities pursuant to this section shall be subject to such 
rules and regulations as, in the case of state chartered institutions, the commissioner of banking’ 
[director of the financial institutions division] and, in the case of national banking associations, 
the comptroller of the currency may from time to time issue. A fiduciary shall, on demand by any 
party for a judicial proceeding for the settlement of the fiduciary's account, or on demand by the 
attorney for the party, certify in writing to the party the securities deposited by the fiduciary in the 
clearing corporation for its account as the fiduciary. 

B. This section shall apply to any fiduciary holding securities in its fiduciary capacity, and to 
any bank or trust company holding securities as a custodian or managing agent, acting on the 
effective date of this section or which thereafter may act regardless of the date of the agreement, 
instrument or court order by which it is appointed and regardless of whether or not the fiduciary, 
custodian or managing agent owns capital stock of the clearing corporation. 

C. As used in this section, "fiduciary" includes a trustee under any trust, expressed, implied, 
resulting or constructive, executor, administrator, guardian, conservator, curator, receiver, trustee 
in bankruptcy, assignee for the benefit of creditors, partner, agent, officer of a corporation, public 
or private, public officer or any other person acting in a fiduciary capacity for any person, trust or 
estate. 


History: 1953 Comp., § 33-1-36, enacted by Laws 
1973, ch. 76, § 1. 

Bracketed material. — The bracketed material in 
Subsection A was inserted by the compiler. Following the 
1996 revision of Article 8 of the U.C.C., "clearing corpora- 
tion" is now defined in 55-8-102(a)(5) NMSA:1978. Laws 
1977, ch: 245, § 120, amending 58-1-32 NMSA 1978, 


provides that "upon the effective date of the Commerce 
and Industry Department Act, the title of commissioner of 
banking shall be changed to the ‘director of the financial 
institutions division.’ " Laws 1977, ch. 245, § 239 makes 
the act effective on March 31, 1978. The bracketed mate- 
rial was not enacted by the legislature, and it is not a part 
of the law. 


46-1-13. Establishment of common trust funds; inclusion of affiliates. 


Any bank or trust company qualified to act as fiduciary in this state may establish common trust 
funds for the purpose of furnishing investments to itself and its affiliated bank or trust company 
as fiduciary or to itself and its affiliated bank or trust company and others as co-fiduciaries and 
may, as fiduciary or co-fiduciary, invest funds which it lawfully holds for investment in interests in 
the common trust funds, if such investment is not prohibited by the instrument, judgment, decree 
or order creating the fiduciary relationship and if, in the case of co-fiduciaries, the bank or trust 
company procures the consent of its co-fiduciaries to the investment. 

As used in this section, "affiliated" means two or more banks or trust companies in whicl eighty 
percent or more of the voting shares of each bank or trust company, excluding shares owned by 
the United States or by any company wholly owned by the United States, are directly or indirectly 
owned or controlled by a holding company. 


Construction of Uniform Common Trust Fund Act, 64 
A.L.R.2d 268. 
90 C.J.S. Trusts § 329. 


History: 1953 Comp., § 33-1-21, enacted by Laws 
1955, ch. 66, § 1; 1984, ch. 63, § 1. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Au- 
thority of common trustee to transfer securities from one 
trust to another by purchase and sale, 129 A.L.R. 150. 


46-1-14. Court accountings. 


When an accounting of a common trust fund is presented to a court for approval, the court shall 
assign a time and place for hearing and order notice thereof by: (1) publication once a week for 
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46-1-15 ' FIDUCIARIES AND TRUSTS ) 46-2-2 


three weeks the first publication to be not less than twenty days prior to the date of the hearing, of 
a notice in a newspaper having a circulation in the county in which the bank or trust company or 
branch thereof operating the common trust fund is located; and (2) mailing not less than fourteen 
days prior to the date of the hearing a:copy of the notice to all beneficiaries of the trusts partici- 
pating in the common trust fund whose names are known to the bank:or trust company from the 
records kept by it in the regular course of business in the administration of said trusts, directed to 
them at the addresses shown by such records; and (3) such further notice if any as the court may 
order. tii 


History: 1953 Comp., § 33-1-22, enacted by Laws 
1955, ch. 66, § 2. 
46-1-15. Uniformity of interpretation. 


This act [46-1-13 through 46-1-16 N MSA 1978] shall be so interpreted and construed as to ef- 
fectuate its general purpose to make uniform the law of those states which enact it. 


History: 1958 Comp., § 33-1-23, enacted by Laws 
1955, ch. 66, § 3. 


46-1-16. Short title. 


This act [46-1-13 through 46-1-16 NMSA 1978] may be cited as the Uniform Common Trust 
Fund Act. 


History: 1953 Comp., § 33-1-24, enacted by Laws ANNOTATIONS 
1955, ch. 66, § 4. 

Severability clauses. — Laws 1955, ch. 66,'§ 5, pro- Am. Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
vides for the severability of the act if any part or applica- Jur. 2d Trusts 8 512 to 514. 
tiéa theresf ia helddews hd: Uniform Common Trust Fund Act, 64 ALR2d 268. 

ARTICLE 2 

Trusts 
Sec. Sec. 
46-2-1. Repealed. "OS ' . 46-2-10. Repealed. 
46-2-2. Repealed. 46-2-11. Repealed.’ 
46-2-3, Repealed. any 46-2-12. Repealed. 
46-2-4, Repealed. vale 46-2-13. Repealed. 
46-2-5. Repealed. 46-2-14. . Repealed. 
46-2-6. Repealed. 46-2-15. Repealed. 
46-2-7. Repealed. 46-2-16.. Repealed, 
46-2-8. Repealed. 46-2-17. Repealed. ~ 
46-2-9. Repealed. Bor 46-2-18, Repealed. ° 


46-2-19. Repealed. 


46-2-1. Repealed. | , poet seme 

Repeals, — Laws 20038, ch. 122, § 11-1105 repealed 46- of former section, see the 2002 NMSA 1978 on NMOne- 
2-1 NMSA 1978, as enacted by Laws 1951, ch. 198, § 1, re- Source.com, For present similar provisions, see Chap- 
lating to definitions, effective July 1, 2008. For provisions ter 464.9" 


46-2-2. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed July 1, 2003. For provisions of former section, see the 2002 
46-2-2 NMSA 1978, as enacted by Laws 1951, ch. 198, § NMSA 1978 on NMOneSource. com. For present similar 
2, relating to bank account to pay special debts, effective provisions, see Chapter 46A. 


fia 
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46-2-3 - 


46-2-3. Repealed. 


Repeals. — Laws 2003, ch, 122, § 11-1105 repealed 
46-2-3 NMSA 1978, as enacted by Laws 1951, ch. 198, § 
3, relating to loan of trust. funds, effective July 1, 2003. 


46-2-4. Repealed. 


Repeals. — Laws 2003, ch, 122, § 11-1105 repealed 46- 
2-4 NMSA 1978, as enacted by Laws 1995, ch. 190, § 2, re- 
lating to corporate trustee depositing trust funds with self 
or affiliated depository institution, effective July 1, 2008. 


46-2-5. Repealed. 
Repeals. — Laws 2003, ch, 122, § 11-1105 repealed 46- 


2-5 NMSA 1978, as enacted by Laws 1951, ch, 198, § 5, 
relating to trustee buying from or selling to self, effective 


46-2-6. Repealed. 
Repeals. — Laws 2003, ch, 122, § 11-1105-repealed 46- 


2-6 NMSA 1978, as enacted by Laws 1995, ch, 190, § 3, 
relating to trustee selling from one trust to another trust, 


46-2-7. Repealed. 
Repeals, — Laws 2003, ch. 122, § 11-1105 repealed 46- 


2-7 NMSA 1978, as enacted by Laws 1951, ch. 1938, § 7, re- 
lating to corporate trustee buying its own stock, effective 


46-2-8. Repealed. 
Repeals. — Lown 2008, ch. 122, § 11-1105 repealed 


46-2-8 NMSA 1978, as enacted by Laws1951, ch, 193, 
§ 8, relating to voting stock, effective July 1, 2003. For 


46-2-9. Repealed. 
. Repeals. — Laws 2008, ch, 122, § 11-1105 repealed 


46-2-9 NMSA 1978, as enacted by Laws 1951, ch, 193; § 
9, relating to holding stock in name of nominee, effective 


46-2-10. Repealed. 


TRUSTS 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 46- * 


2-10 NMSA 1978, as enacted by Laws 1951, ch. 193, § 10, 
relating to powers attached to office, effective July 1, 2003. 


46-2-11. Repealed. 
Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 


46-2-11 NMSA 1978, as enacted by Laws 1951, ch. 193, 
§ 11, relating to powers exercisable by majority, effective 


46-2-12. Repealed... 
Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 


46-2-12 NMSA 1978, as enacted by Laws 1951, ch. 193, ° 


§ 15, relating to withdrawals from mingled trust. funds, 
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46-2-12 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. For present similar provisions, see 
Chapter 46A. 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. For present similar provisions, see 
Chapter 46A. 


July 1, 2008. For provisions of former section, see the 2002 
NMSA 1978 on NMOneSource.com. For present similar 
provisions, see Chapter 46A. 


effective July 1, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. For present 
similar provisions, see Chapter 46A. 


July 1, 2003. For provisions of former section, see the 2002 
NMSA 1978 on NMOneSource:com. For present similar 
provisions, see Chapter 46A. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource,com. For present similar provisions, see 
Chapter 46A. 


July 1, 2003. For provisions of former section, see the 2002 
NMSA 1978 on NMOneSource.com. For present: similar 
provisions, see Chapter 46A. 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. For present similar provisions, see 
Chapter 46A, 


July 1, 2003. For provisions of former section, see the 2002 
NMSA 1978 on NMOneSource.com, For present similar 
provisions, see Chapter 46A. ~ 


= , : (Tl beh: 
effective July 1, 2003. For provisions of former séction, see 
the 2002 NMSA 1978 on NMOneSource.com. For present 
similar provisions, see Chapter 46A. 
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46-2-13 


46-2-13. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 
46-2-138 NMSA 1978, as enacted by Laws 1951, ch. 193, 
§ 16, relating to unenforceable oral trust created by deed, 


46-2-14. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 
46-2- i NMSA 1978, as enacted by Laws 1951, ch. 193, 
§ 17, relating to power of settlor, effective July 1, 2008. 


46-2-15. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 
46-2-15 NMSA 1978, as enacted by Laws 1951, ch. 193, § 
18, relating to power of beneficiary, effective July 1, 2003. 


46-2-16. Repealed. 


Repeals. — Laws 2003, ch. 122, § 11-1105 repealed 
46-2-16 NMSA 1978, as enacted by Laws 1951, ch. 198, 
§ 19, relating to power of the court, effective July 1, 2008. 


46-2-17. Repealed. 


Repeals, — Laws 2003, ch. 122, § 11-1105 repealed 46- 
2-17 NMSA 1978, as enacted by Laws 1951, ch. 193, § 20, 
relating to liabilities for violations of act, effective July 1, 


46-2-18. Repealed. 


Repeals. — Laws 2008, ch. 122, § 11-1105 repealed 46- 
2-18 NMSA 1978, as enacted by Laws 1951, ch. 193,.§ 21, 
relating to uniformity of interpretation, effective July 1, 


46-2-19. Repealed. 


Repeals,. — Laws 2008, ch. 122, § 11-1105 repealed 46- 
2-19 NMSA 1978, as enacted by Laws 1951, ch. 193, § 22, 
relating to the short title of the act, effective July 1, 2003. 


FIDUCIARIES AND TRUSTS 


46-2A-1 


effective July 1, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. For Sebo 
similar provisions, see Chapter 46A. 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. For present similar provisions, see 
Chapter 46A. 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com., For present similar eal see 
Chapter 46A. 


For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. For present similar prom aeae see 
Chapter 46A. 


2003. For provisions of former section, see the 2002 NMSA 
1978 on NMOneSource.com. For present similar provi- 
sions, see Chapter 46A. 


2003. For provisions of former section, see 2002 NMSA 
1978 on NMOneSource.com. For present similar provi- 
sions, see Chapter 46A. 


For provisions of former section, see 2002 NMSA 1978 on 
NMOneSource.com. For Reece similar provisions, see 
Chapter — 


ARTICLE 2A 


Fiduciary Investments 


Sec. 
46-2A-1. Fiduciary investments; certain securities. 


46-2A-1, Fiduciary investments; certain securities. 


A bank or trust company that is acting as a fiduciary or agent may, in its discretion or at the di- 
rection of another person who is authorized to direct the investment of money held by the bank or 
trust company, invest in the securities of an open-end or closed-end management investment com- 
pany or investment trust that is registered under the federal Investment Company Act of 1940, as 
amended, The bank or trust company, or any affiliate thereof, may provide services to the invest- 
ment trust or investment company, including acting as an investment advisor, manager, sponsor, 
distributor, custodian, transfer agent or registrar, and may receive reasonable compensation for 
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46-3-6 


the services; provided that with respect to any funds invested, the bank or trust company or its 
affiliate shall disclose to the persons to whom statements of the account are rendered the rate, 
formula or other method by which the compensation paid is determined. 


History: Laws 19983, ch. 51, § 1. 
Cross references. — For Uniform Prudent Investor 
Act, see 45-7-601 NMSA 1978 et seq. 


For the federal Investment Company Act of 1940, see 15 
U.S.C. § 80a-1 et seq. 


ARTICLE 3 


Principal and Income 


Sec 

46-3-1. Repealed. 
46-3-2, Repealed. 
46-3-3. Repealed. 
46-3-4. Repealed. 
46-3-5. Repealed. 
46-3-6. Repealed. 
46-3-7. Repealed. 


46-3-1. Repealed. 


Repeals. — Laws 2001, ch. 118, § 604 repealed 46-3-1 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 1, relat- 
ing to definitions, effective July 1, 2001. For provisions of 


46-3-2. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-2 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 2, relat- 
ing to duty of trustee as to receipts and expenditures, ef- 
fective July 1, 2001. For provisions of former section, see 


46-3-3. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-3 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 3, relat- 
ing to income, principal, charges, effective July 1, 2001. 


46-3-4. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-4 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 4, re- 
lating to when right to income arises; apportionment of 
income, effective July 1, 2001. For provisions of former 


46-3-5. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-5 
NMSA 1978, as enacted by Laws 1969, ch, 239, § 1, re- 
lating to income earned during administration of a de- 
cedent's estate, effective July 1, 2001. For provisions of 


46-3-6. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-6 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 6, relat- 
ing to corporate distributions, effective July 1, 2001. For 


Sec. 

46-3-8. Repealed. 
46-3-9, Repealed. 
46-3-10. Repealed. 
46-3-11. Repealed. 
46-3-12. Repealed. 
46-3-13. Repealed. 
46-3-14. Repealed. 
46-3-15, Repealed. 


former section, see the 2000 NMSA 1978 on NMOneSource 
.com. For present comparable provisions, see Chapter 46, 
Article 3A NMSA 1978. 


the 2000 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see Chapter 46, Article 3A NMSA 
1975 .; 


For provisions of former section, see the 2000 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 


section, see the 2000 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see Chapter 46, Article 
3A NMSA 1978. 


former section, see the 2000 NMSA 1978 on NMOneSource 
.com. For present comparable provisions, see Chapter 46, 
Article 3A NMSA 1978. 


provisions of former section, see the 2000 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 
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46-3-7. Repealed. 
Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-7 


NMSA 1978, as enacted by Laws 1969, ch. 239, § 7, relat-. 


ing to bond premium and discount, effective July 1, 2001, 


46-3-8. Repealed. 


Repeals. — Laws 2001, ch. 118, § 604 repealed 46-3-8 
NMSA 1978, as enacted by Laws 1969, ch. 239, $8, relat- 
ing to business and farming operations, effective July 1, 


46-3-9. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3-9 
NMSA 1978, as enacted by Laws 1969, ch. 289, § 1, re- 
lating to disposition of natural resources, effective July 1, 


46-3-10. Repealed. 


Repeals, — Laws 2001, ch, 113, § 604 repealed 46-3-10 
NMSA 1978, as enacted by Laws 1969, ch, 239, § 10, relat- 
ing to other property subject to depletion, effective July 1, 


46-3-11. Repealed. 


Repeals. — Laws 2001, ch. 118, § 604 repealed 46-3-11 
NMSA 1978, as enacted by Laws 1969, ch. 239, § 11, re- 
lating to underproductive property, effective July 1, 2001. 


46-83-12, Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3- 
12 NMSA 1978, as enacted by Laws 1969, ch. 239, § 12, 
relating to charges against income and principal, effective 


46-3-13.. Repealed. 


Repeals. — Laws 2001, ch. 113, § 604 repealed 46-3- 
13 NMSA 1978, as enacted by Laws 1969, ch, 239, § 18, 
relating to application of act, effective July 1, 2001, For 


46-3-14, Repealed. 


Repeals. — Laws 2001, ch, 113, § 604 repealed 46-3-14 
NMSA 1978, as enacted by Laws 1969, ch. 289, § 14, relat- 
ing to uniformity of interpretation, effective July 1, 2001. 


46-3-15. Repealed. 


Repeals, — Laws 2001, ch. 113, § 604 repealed 46-3- 
15 NMSA 1978, as enacted by Laws 1969, ch. 239, § 15, 
relating to the short title of the act, effective July 1, 2001. 
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46-3-15 


For provisions of former section, see the 2000 NMSA 1978 


‘on NMOneSource.com. For present comparable provisions, 


see Chapter 46, Article 3A NMSA 1978. 


2001. For provisions of former section, see the 2000 NMSA 
1978 on NMOneSource.com. For present comparable pro- 
visions, see Chapter 46, Article 3A NMSA 1978. 


2001. For provisions of former section, see the: 2000 NMSA 
1978 on NMOneSource.com. For present comparable pro- 
visions, see Chapter 46, Article 3A NMSA 1978. 


2001, For provisions of former section, see the 2000 NMSA 
1978 on NMOneSource.com. For present comparable pro- 
visions, see Chapter 46, Article 3A NMSA 1978. 


For provisions of former section, see the 2000 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 


Ts 


July 1, 2001. For provisions of former section, see the 2000 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see Chapter 46, Article 3A NMSA 1978. 


provisions of former section, see the 2000 NMSA 1978 on 
NMOneSource.com, For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 


For provisions of former section, see the 2000 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 


For provisions of former section, see the 2000 NMSA 1978 
on NMOneSource.com. For present comparable provisions, 
see Chapter 46, Article 3A NMSA 1978. 
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Sec. 


UNIFORM PRINCIPAL AND INCOME 


ARTICLE 3A 


Uniform Principal and Income 


Article 1. DEFINITIONS AND FIDUCIARY DUTIES 


46-3A-101. 
46-3A-102. 
46-3A-103. 
46-3A-104, 
46-3A-105. 
46-3A-106. 
46-3A-107. 
46-3A-108, 
46-3A-109. 
46-3A-110. 
46-3A-111. 
46-3A-112. 
46-3A-113. 


Short title. 

Definitions. 

Fiduciary duties; general principles. 
Trustee's power to adjust. 
Conversion to total return trust, 
Administration of total return trust. 
Determination of matters in administration. 
Distribution of total return trust. 
Restrictions on distributions. 
Limitations on conversion. 

Release. 

Remedies. 

Applicability. 


Article 2, DECEDENT'S ESTATE OR 


46-3A-201. 


46-3A-202. 


TERMINATING INCOME INTEREST 


Determination and distribution of net in- 

. -come., 

Distribution to residuary and remainder ben- 
eficiaries, 


Article 3. APPORTIONMENT AT BEGINNING AND 


46-3A-301. 
46-3A-302. 


46-3A-303. 


END OF INCOME INTEREST 


When right to income begins and ends, 

Apportionment of receipts and disburse- 
ments when decedent dies or income inter- 
est begins. 

Apportionment when income interest ends. 


Article 4. ALLOCATION OF RECEIPTS 


DURING ADMINISTRATION 
OF TRUST 


Part 1. RECEIPTS FROM ENTITIES 


46-3A-401. 


Character of receipts. 


Sec. 


46-3A-402, 
46-3A-403. 


46-3A-101 


Distribution from trust or estate. 
Business and other activities conducted by 
trustee. 


Part 2, RECEIPTS NOT NORMALLY 


46-3A-404. 
46-3A-405., 
46-3A-406. 
46-3A-407. 


APPORTIONED 


Principal receipts. 

Rental property. 

Obligation to pay money. 

Insurance policies and similar contracts. 


Part 8. RECEIPTS NORMALLY APPORTIONED 


46-3A-408. 
46-3A-409. 


46-3A-410. 
46-3A-411. 
46-3A-412. 
46-3A-413. 
46-3A-414, 
46-3A-415. 


Insubstantial allocations not required. 

Deferred compensation, annuities and 
similar payments, 

Liquidating asset. 

Minerals, water and other natural resources, 

Timber. 

Property not bnodtounts of income, 

Derivatives and options. 

Asset-backed securities. 


Article 5. ALLOCATION OF DISBURSEMENTS 


46-3A-501. 
46-3A-502. 
46-3A-503, 


46-3A-504. 
46-3A-505. 
46-3A-506. 


DURING ADMINISTRATION OF 
TRUST 


Disbursements from income. 
Disbursements from principal. 


‘Transfers from income to principal for depre- 


ciation, 
Transfers from income to reimburse principal. 
Income taxes. 
Adjustments between principal.and income 
because of taxes. 


Article 6. MISCELLANEOUS PROVISIONS 


46-3A-601. 
46-3A-602. 
46-3A-603. 


ARTICLE 1 
DEFINITIONS AND FIDUCIARY DUTIES | 


46-3A-101. Short title. 
Chapter 46, Article 3A NMSA 1978 may be cited as the "Uniform Principal and Income Act". 


86. 


History: Laws 2001, ch. 113, § 101; 2011, ch. 124, § 


The 2011 amendment, effective January 1, 2012, 
changed the statutory reference to the act. 


Uniformity of application and construction, 

Severability clause. 

Application of the Uniform Principal and In- 
come Act to existing trusts and estates, 


For survey, "Article VII of the New Probate Code: In 
Pursuit of Uniform Trust Administration," see 6 N.M. L. 
Rev, 213 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 


ANNOTATIONS 


Law reviews. — For article, "Intestate Succession and 
Wills Law: The New Probate Code," see 6 N.M. L. Rev. 25 
(1975). 


tutionality of retrospective application of Uniform Prin- 
cipal and Income Act or other statutes relating to ascer- 
tainment of principal and income and apportionment of 
receipts and expenses among life tenants and remainder- 
men, 69 A.L.R.2d 1187. 

90 C.J.S. Trusts § 355. 
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46-3A-102. Definitions. 


As used in the Uniform Principal and Income Act: 

A. "accounting period" means a calendar year unless another twelve-month period is selected 
by a fiduciary. The term includes a portion of a calendar year or other twelve-month period that 
begins when an income interest begins or ends when an income interest ends; 

B.. "beneficiary" includes, in the case of a decedent's estate, an heir and devisee and, in the case 
of a trust, an income beneficiary and a remainder beneficiary; 

C. "fiduciary" means a personal representative or a trustee. The term includes an executor, 
administrator, successor personal representative, special samneiaLi and a person performing 
substantially the same function; 

D. "income" means money or property that a fiduciary receives as current reer from a princi- 
pal asset. The term includes a portion of receipts from a sale, exchange or liquidation of a BURG: 
pal asset, to the extent provided in Article 4 of the Uniform Principal and Income Act; é 

E. "income beneficiary" means a person to whom net income of a trust is or may be payable; 

F. "income interest" means the right of an income beneficiary to receive all or part of net.in- 
come, whether the terms of the trust require it to be distributed or authorize it to be distributed in 
the trustee's discretion; . 

G. "mandatory income interest" means the right of an income beneficiary to receive net i income 
that the terms of the trust require the fiduciary to distribute; 

H. "net income" means the total receipts allocated to income during an accounting period mi- 
nus the disbursements made from income during the period, plus or minus transfers under the 
Uniform Principal and Income Act'to or from income during the period; 

I, "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government; governmental subdivision, agency or in- 
strumentality; public corporation; or any other legal or commercial entity; 

J. "principal" means property held in trust for distribution to a remainder beneficiary when 
the trust terminates; 

K. "qualified beneficiary" means a emneligiary who, on the date the beneficiary’ s qualification 
is determined: 

(1) isa distributee ora 3b idaible faiributhe of trust income or principal; 

(2) would be a distributee or permissible distributee of trust income or principal if the in- 
terest of the distributees described in Paragraph (1) of this subsection terminated on that date; or 

(3) would be a distributee or permissible distributee of trust income or principal if the 
trust terminated on that date; 

L. "remainder beneficiary" means a person entitled to receive principal when an income inter- 
est ends; 

M. "terms of a trust" means the BE ee of the intent of a settlor or decedent with re- 
spect to the trust, expressed in a manner that admits of its proof in a judicial proceeding, whether 
by written or spoken words or by conduct; 

N. "total return trust" means a trust that is converted to a total return trust pursuant to Sec- 
tion 46-3A-105 NMSA 1978 or a trust the terms of which manifest the settlor's intent that the 
trustee will administer the trust in’ accordance with Section 46-3A-106 NMSA 1978; and 

O. "trustee" includes an original, additional or successor trustee, whether or not ePpaa or 
confirmed by a court. 


History: Laws 2001, ch. 113,.§ 102; 2005, ch. 329, ads beneficiary" and added Subsection N to, define "total re- 
The 2005 amendment, effective July 1, 2005, turn trust". 

added Subsections K(1) through (8), to define "qualified 

46-3A-103. Fiduciary duties; general principles. 


(a) In allocating receipts and disbursements to or between principal and income, and with 
respect to any matter within the scope of Articles 2 [46-3A-201, 46-3A-202 NMSA 1978] and 3 [46- 
3A-301 through 46-3A-303 NMSA 1978], a fiduciary: 
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(1) shall administer a trust or estate in accordance with the terms of the trust or the will, 
even if there is a different provision in the Uniform Principal and Income Act; 

(2) -may administer a trust or estate by the exercise of a discretionary power of adminis- 
tration given to the fiduciary by the terms of the trust or the will, even if the exercise of the power 
produces a result different: from a'result required or permitted by the Uniform Principal and In- 
come Act; 

(3) shall administer a trust or estate in accordance with the Uniform Principal and In- 
come Act if the terms of the trust or the will do not contain a different provision’ or do not give the 
fiduciary a discretionary power of administration; and 

(4), shall add a receipt or charge a disbursement to principal to the extent that the terms of 
the trust and the Uniform Principal and Income Act do not provide a rule for allocating the receipt 
or disbursement to or between principal and income. 

(b) In exercising the power to adjust under Section 104(a) [46-3A-104 NMSA 1978] or a idee. 
Honey power of administration regarding a matter within the scopeof the Uniform Principal and 
Income Act, whether granted by the terms of a trust,:a will, or the Uniform Principal and Income - 
Act, a fiduciary shall administer a trust or estate impartially, based on what is fair and reason- 
able to all.of the beneficiaries, except to the extent that the terms of the trust or the will clearly 
manifest an intention that the fiduciary shall or may favor one or more of the beneficiaries. A de- 
termination in accordance with the Uniform Principal and Income Act is presumed to be fair and 
reasonable to aul of the beneficiaries. 


History: Laws 2001, ch. 113, § 108. 


Effective dates, — awa 2001, ch. 113, § 605 made the, 


Uniform Principal and Income Act effective July 1, 2001. 
. ANNOTATIONS | 


Duty to produce income. — It is the usual duty of 
trustees to cause a trust to produce income for the benefit 
of the trust. Loco Credit Union v. Reed, 1973-NMSC-122, 
85 N.M. 729, 516 P.2d 1112. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 


giving executor or trustee power to determine what is in- 
come or what is principal, 27 A.L.R.2d 1323. 

Propriety of considering beneficiary's other means un- 
der trust provision authorizing invasion of principal for 
beneficiary's support, 41 A:L.R.3d 255. 

Validity, construction, and effect of provisions of chari- 
table trust providing for accumulation of income, 6 
A.L.R.4th 903. * 

Payment or distribution under invalid instruction as 
breach of trustee's duty, 6 A.L.R.4th 1196. 


struction of specific provision of will or trust. instrument 


46-3A-104. Trustee's power to adjust. 


(a) A trustee may adjust between principal and income to the extent the trustee considers nec- 
essary if the trustee invests and manages trust assets,as a prudent investor, the terms of the trust 
describe the amount that may or must be distributed to a beneficiary by referring to the trust's 
income, and the trustee determines, after applying the rules in Subsection (a) of Section 46-3A-103 
NMSA 1978, that the trustee is unable to comply with Subsection,(b) of Section 46-3A-103 NMSA 
1978. ) 

(b) ‘In deciding vehether and pa what extent to exercise the power conferred by SB theadbian (a) of 
this section, a trustee shall consider all factors relevant to the trust and its henefictarices pipluding 
the following factors to the extent they are relevant: 

(1) the nature, purpose and expected, duration of the trust; 

(2) the intent of the settlor; 

(3) the identity and circumstances of the beneficiaries; 

(4) the needs for Heapaisls by, regularity, of income, and. preservation and appesciasinn: ab capi- 
tal; 

~ (5) the assets 5 held in the trust; the extent to whith they consist of financial. assets, inter- 

ests in closely held enterprises, tangible and intangible personal property or real property; the ex- 
tent to which an asset'is used by a beneficiary; and whether an asset was purchased by the trustee 
or received from the settlor; 

(6). the net amount allocated to income under the other sections of the Uniform Principal 
and Income Act and the increase or decrease in the value of the principal assets, which the trustee 
may estimate as to assets for which market values are not readily available; 
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(7). whether and to what extent the terms of the trust give the trustee the power to invade 
principal or accumulate income or prohibit the trustee from invading principal or accumulating 
income, and the extent to which the trustee has exercised a power from time to time to invade 
principal or accumulate income; 

(8) the actual and anticipated effect of economic conditions on principal and income and 
effects of inflation and deflation; and 

(9) the anticipated tax consequences of an i) a pe 

(c) A trustee may not make an adjustment: 

(1) that diminishes the income interest in a trust that requires all of the income to be paid 
at least annually to a surviving spouse and for which an estate tax or gift tax marital deduction 
would be allowed, in whole or in part, if the trustee did not have the power to make the adjust- 
ment; 

(2) that reduces the actuarial value of the income interest in a trust to which a person 
transfers property with the intent to qualify for a gift tax:exclusion; 

(3) that changes the amount payable to a beneficiary as a fixed annuity or a fixed frattinnl 
of the value of the trust. assets; 

(4) from any amount that is permanently set ane for charitable purposes under.a will or 
the terms of a trust unless both income and principal are so set aside; 

(5) if possessing or exercising the power to make an adjustment causes an individual to be 
treated as the owner of all or part of the trust for income tax purposes, and the individual would 
not be treated as the owner if the trustee did not possess the power to make an adjustment; 

(6) if possessing or exercising the power to make an adjustment causes all or part of the 
trust assets to be included for estate tax purposes in the estate of an individual who has the power 
to remove a trustee or appoint a trustee, or both, and the assets would not be included in the estate 
of the individual if the trustee did not possess the power to make an adjustment; 

(7) if the trustee is a beneficiary of the trust; 7 

(8) ifthe trustee is not a beneficiary, but the adjustment would benefit the ita dire 
or indirectly; or 

(9) ifthe trust is a total return trust. 

(d) If Paragraph (5), (6), (7) or (8) of Subsection (c) of this section applies to a trustee sine nays 
is more than one trustee, a co-trustee to whom the provision does not apply may make the adjust- 
ment unless the exercise of the power by the remaining trustee or trustees is not permitted by the 
terms of the trust. 

(e) A trustee may release the entire power conferred by Subsection (a) of this section or may 
release only the power to adjust from income to principal or the power to adjust from principal to 
income if the trustee is uncertain about whether possessing or exercising the power will cause a 
result described in Paragraphs (1) through (6) or Paragraph (8) of Subsection (c) of this section or 
if the trustee determines that possessing or exercising the power will or may deprive the trust of a 
tax benefit or impose a tax burden not described in Subsection (c) of this section. The release may 
be permanent or for a specified period, including a period measured by the life of an individual. 

(f) Terms of'a trust that limit the power of a trustee to make an adjustment between principal 
and income do not affect the application of this section unless it is clear from the terms of the trust 
that the terms are intended to deny the trustee the power of beg ee by Subsection 
(a) of this section. 


History: Laws 2001, ch. 113, § 104; 2005, ch. 329, § 2. giving executor or trustee power to determine what is in- 


The 2005 amendment, effective July 1, 2005, added come or what is principal, 27 A.L.R.2d 1323. 
Subsection (c)(9) to provide that a trustee may not make Allocation between income and principal of capital 
an adjustment if the trust‘is a total return trust. ; gains dividends or mutual fund or investment a Sa or cor- 


poration, 98 A.L.R.2d 511. 


_ ANNOTATIONS Propriety of considering beneficiary’ s other} means un- 
Duty to produce income. — It is the usual duty of der trust provision authorizing invasion of principal for 
trustees to cause a trust to produce income for the benefit beneficiary's support, 41 A.L.R.3d 255. 
of thé trast. Loco Credit Union v Reed, 1973-NMSO-122, Dividends: modern status of rules governing allocations 
85 N.M, 729, 516 P2d 1112. of stock dividends or splits between principal and income, 
Am. Jur. 2d, A.L.R. and C.J.S, references. — Con- 81 A.L.R.3d 876. 


struction of specific provision of will or trust instrument 
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Validity, construction, and effect of provisions of chari- Payment or distribution under invalid instruction as 
table trust providing for accumulation of income, 6 breach of trustee's duty, 6 A.L.R.4th 1196. 
A.L.R.4th 903. 


46-3A-105. Conversion to total return trust. 


_A. Unless expressly prohibited by the governing instrument, a trustee may release the power 
to adjust as provided in Section 46-3A-104 NMSA 1978 or convert a trust to a total return trust as 
provided in this section if all of the following apply: 

(1). the trust describes the amount that may or must be distributed to a beneficiary by re- 
ferring to the trust's income and the trustee determines that conversion to a total return trust will 
enable the trustee to better carry out the purposes of the trust; 

(2) the trustee provides a written notice of the trustee's decision to convert the trust to a 
total return trust specifying a prospective effective date for the conversion that may not be sooner 
than sixty days after the notice is provided to the qualified beneficiaries, determined as of the date 
the notice is provided and assuming nonexercise of all powers of appointment; 

(3) there are one or more legally competent beneficiaries as provided in Paragraph (1) 
of Subsection K of Section 46-3A-102 NMSA 1978 and one or more legally competent remainder 
beneficiaries described in either Paragraph (1) or (2) of Subsection K of Section 46-3A-102 NMSA 
1978, determined as of the date the notice is provided; and 

(4) no beneficiary has objected in writing to the conversion to a total return trust and no- 
ticed the objection to the trustee within sixty days after the notice was provided. 

B. Conversion to a total return trust or reconversion to an income trust may be made by agree- 
ment between the trustee and all qualified beneficiaries of the trust. The trustee and all qualified 
beneficiaries may also agree to modify the distribution percentage, except that the trustee and 
the qualified beneficiaries may not agree to a distribution percentage less than three percent or 
greater than five percent. 

C. The trustee may elect to petition the court to order conversion to a total return trust, includ- 
ing the reason that conversion under Subsection A of this section is unavailable because: 

(1). a beneficiary timely objects to the conversion to a total return trust; 

(2). there are no legally competent beneficiaries described in Paragraph (1) of Subsection K 
of Section A6-3A-102 NMSA 1978; or 

(3) there are no legally competent beneficiaries cecal in Paragraph (1) or (2) of Subsec- 
tion K.of Section 46-3A-102 NMSA 1978, 

D. A beneficiary may request the trustee to convert to a total return trust or adjust the distri- 
bution percentage pursuant to this section. If the trustee declines or fails to act within six months 
after receiving a written request from a beneficiary to do so, the beneficiary may petition the court 
to.order the conversion or adjustment. ' 

E. The trustee may petition the court prospectively to reconvert from a total return trust or to 
adjust the distribution percentage if the trustee determines that the reconversion or adjustment will 
enable the trustee to better carry out the purposes of the trust. A beneficiary may request the trustee 
to petition the court prospectively to reconvert from a total return trust or adjust the distribution per- 
centage. If the trustee declines or fails to act within six months after receiving a written request from 
a beneficiary to do so, the beneficiary may petition the court to order the reconversion or adjustment. 

F. In a judicial proceeding instituted under this section, the trustee may present information 
concerning: 

(1) the trustee’ s support for, or opposition to, a conversion to a total return trust, a recon- 
version from a total return trust or an adjustment of the distribution percentage of a total return 
trust, including whether the trustee believes conversion, reconversion or adjustment of the distri- 
bution percentage would enable the trustee to better carry out the purposes of the trust; and 

(2) any other matter relevant to the proposed conversion, reconversion or adjustment of 
the distribution percentage. 

G. A trustee's actions undertaken in accordance with this section shall not be determined im- 
proper or inconsistent with the trustee's duty of impartiality unless the court finds from all the 
evidence that the trustee acted in bad faith. 
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H. The court may order conversion to a total return trust, reconversion prospectively from a 
total return trust or adjustment of the distribution percentage of a total return trust if the court 
determines that the conversion, reconversion or adjustment of the distribution percentage will en- 
able the trustee to better carry out the purposes of the trust. ! 

I. Ifa conversion to a total return trust is made pursuant to a court order, the trustee may re- 
convert the trust to an income trust only: 

(1) ‘pursuant to a subsequent court order; or 
(2) by filing with the court an agreement Hace pursuant to Subsection B of this section to 
reconvert to an income trust. 

J. Upon a reconversion, the power to adjust, as described in Section 46- 3A-104 NMSA 1978 
and as it existed before the conversion, shall be revived. 

K. An action may be taken under this section no more frequently than every three years, un- 
less the court for good cause orders otherwise. 


History: Laws 2005, ch. 329, § 3. Effective dates. — Laws 2005, ch. 329, § 12 made we 
act effective J pid 1, 2005. 


46-3A-106. Administration of total return trust. 


A. During the period that a trust is a total return trust, the trustee’shall administer the trust 
in ‘accordance with the provisions of this section unless otherwise expressly provided by the terms 
of the trust. 

B. The trustee shall invest the trust assets seeking a total return without regard to whether 
the return is from income or appreciation of principal. 

C. The trustee shall make income distributions in accordance with ay governing THECUS 
subject to the provisions of this section. 

D. The distribution percentage for any trust converted to a total return trust by a trustee in ac- 
cordance with Subsection A of Section 46-3A-105 NMSA 1978 shall be four percent, unless a different 
percentage has been determined in an agreement made pursuant to Subsection B of Section 46-3A- 
105 NMSA 1978 or ordered by the court pursuant to Subsection C of Section 46-3A-105 NMSA 1978. 

EK. The trustee shall pay to a beneficiary in the case of an underpayment within a reasonable 
time, and shall recover from a beneficiary in the case of an overpayment, either by repayment by 
the beneficiary or by withholding from future distributions to the beneficiary: 

(1) an amount equal to the difference between the amount properly payable and the 
amount actually paid; and 

(2) interest compounded annually at a rate per annum equal to the distribution parent, 
age in the year or years during which the underpayment or overpayment occurs; provided that 
accrual of interest may not commence until the heginning of the trust yens following the year in 
which the underpayment or overpayment occurs: 

F. As used in Sections 46-3A-105 through 46-3A-113 NMSA 1978: is 

(1)’ "income" as BRE term appears in the Beeerniiiig instrument means the Git Ease Ean 
amount; 

(2) "distribution ainiouit” means the annual’‘amount equal to the aRenbation es pa 
multiplied by the average net fair market value of the trust's assets; and | 

(3) "average net fair market value of the trust's assets" means the net fair market value of 
the trust's assets averaged over the lesser of the three Brecening years or the period during’ which 
the trust has been in existence. 


History: Laws 2005, ch. 329, § 4, — . Effective dates. — Laws 2005; ch. rhb § 12 made the 
act effective July 1, 2005, ; 


46-3A-107. nae ast of matters in administration. 


A. The trustee may determine any of the following matters in administering a total return 
trust as the trustee deems necessary or helpful for the proper functioning of the trust: 
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(1) the effective date of a conversion to a total return trust pursuant to Section 46-3A-105 
NMSA 1978; 

(2) the manner of prorating the distribution amount for a short year in which a benefi- 
ciary's interest commences or ceases, or, if the trust is a total return trust for only part of the year, 
the trustee may elect to treat the trust year as two separate years, the first of which ends at the 
close of the day on which the conversion or reconversion occurs, and the second of which ends at 
the close of the trust year; 

(3) whether distributions are made in cash or in-kind; 

(4) the manner of adjusting valuations and calculations of the distribution amount to ac- 
count for other payments from, or contributions to, the trust; 

(5) whether to value the trust's assets annually or more frequently; 

(6) which valuation dates to use and how many valuation dates to use; and 

(7) valuation decisions concerning any asset for which there is no readily available market 
value, including: 

(a) how pequeatly to value the asset; 

(b) whether and how often to engage a professional appraiser to value the asset; and 

(c) whether to exclude the value of the asset from the net fair market value of the 
trust's assets for purposes of determining the distribution amount. 

B. For purposes of this section, any asset excluded pursuant to Subparagraph (c) of Paragraph 
(7) of Subsection A of this section shall be referred to as an "excluded asset" and the trustee shall 
distribute any net income received from the excluded asset as provided for in the governing instru- 
ment, subject to the following principles: 

» (1) the trustee shall treat each asset for which there is no readily available market value 
as an excluded asset unless the trustee determines that there are compelling reasons not to do so 
and the trustee considers all relevant factors, including the best interests of the beneficiaries; 

(2) if tangible personal property or real property is possessed or occupied by a beneficiary, 
the trustee may not limit or restrict any right of the beneficiary to use the property in accordance 
with the governing instrument regardless of sola the trustee treats the property as an ex- 
cluded asset; 

(3) assets for which aes is a readily vailabla market value include cash and cash equiv- 
alents; stocks, bonds and other securities and instruments for which there is an established mar- 
ket on a stock exchange, in an over-the-counter market or otherwise; and any other property that 
can reasonably be expected to be sold within one week of the decision to sell without extraordinary 
efforts by the seller; 

(4) assets for which there is no readily available market value include stocks, bonds and 
other securities and instruments for which there is no established market on a stock exchange, in 
an over-the-counter market or otherwise; real property; tangible personal property; and artwork 
and other collectibles. 


History: Laws 2005, ch. 329, § 5. Effective dates. — Laws 2005, ch. 329, § 12 made the 
act effective July 1, 2005. 


46-3A-108. Distribution of total return trust. 


A. Expenses, taxes and other charges that would otherwise be deducted from income if the 
trust was not’a total return trust may not be deducted from the distribution amount. 
B. Unless otherwise provided by the governing instrument, the distribution amount each year 
shall be deemed to be paid from the following sources for that year in the following order: 
(1) net income determined as if the trust were not a total return trust; 
(2) other ordinary income as determined for federal income tax purposes; 
(8) net realized short-term capital gains as determined for federal income tax purposes; 
(4) net realized long-term capital gains as determined for federal income tax purposes; 
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(5) trust principal comprising assets for which there is a readily available market value; 
and ) 
(6) other trust principal. 


History: Laws 2005, ch. 329, § 6: Effective dates. — Laws 2005, ch, 329, As 12 sieks the 
act effective July 1, 2005. 


46-3A-109. Restrictions on distributions. 


A. The distribution amount may not be less than the net income of the trust, determined with- 
out regard to the provisions of Sections 46-3A-105 through 46-3A-113 NMSA 1978, for a trust that 
was exempt, in whole or in-part, from seneraltomabinping transfer tax on July 1, REDS by: reason 
of any effective date or transition rule. 

B. Conversion to a total return trust shall not affect any provisions in the governing instru- 
ment: 

(1) that directs or authorizes the trustee to riven erre principale 

) (2) that directs or authorizes the trustee to distribute a fixed annuity or a fixes fraction of 
the value of trust assets; 

(3) that authorizes a beneficiary to withdraw a Seen or all of the batches 9 or 
(4) that in any manner diminishes an amount permanently set aside for charitable) pur- 
poses under the governing instrument unless both income and principal are set aside. i 


History: Laws 2005, ch. 329, § 7. Effective dates. — Laws 2005, ch, 329; § 12 made the 
act effective July 1, 2005. 


46-3A-110. Limitations on conversion. 


If a trustee is also a beneficiary of the trust and conversion or failure to convert would enhance 
or diminish the beneficial interest of that trustee, or if possession or exercise of the conversion 
power by a particular trustee alone would cause any individual to,be treated. as owner of a part 
of the trust for federal income tax purposes or cause a part of the trust to be included in the gross 
estate of any individual for federal estate tax purposes, then that trustee may not participate as a 
trustee in the exercise of the conversion power, except that: 

A. the trustee may petition the court under Subsection C of Section 46- 3A-105 NMSA 1978 to 
order conversion in accordance with this section; and : ) 

B.. aco-trustee or co-trustees to whom this section does not apply may convert the trust. to a 
total return trust in accordance with Sections 46-3A-105 and 46- 3A-106 NMSA ba: 


History: Laws 2005, ch. 329, § 8. Effective dates. — Laws 2005, ch. 829, § 12 magi: the 
act effective July 1, 2005. 


46-3A-111. Release. 


A trustee may irrevocably release the power granted by the provisions of Sections 46-3A-105 
through 46-3A-113 NMSA 1978 if the trustee reasonably believes the release is in the best in- 
terests of the trust and its beneficiaries. The release may be personal to the releasing trustee or 
it may apply generally to some or all subsequent trustees. The release may be for any specified 
period, including a period measured by the life of an individual. 4 


History: Laws 2005, ch. 829, § 9. Effective dates. — Pas 2008, ch, 329, 2 12 made the 
act effective July 1, 2005. ; 
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_ 46-3A-112.°Remedies. 


A... A trustee who reasonably and in good faith takes any action or omits to take any action pur- 
suant to Sections 46-3A-105 through 46-3A-113 NMSA 1978 is not liable to any person interested 
in the trust, 

B.. Ifa trustee reasonably and in good faith takes or omits to take any action pursuant to Sec- 
tions 46-3A-105 through 46-3A-113 NMSA.1978.and a.person interested in the trust opposes the 
act or omission, in addition to any other remedy otherwise provided or available by law, the person 
may seek.an order of the court directing the trustee to: 

(1). convert the trust to a total return trust; 

(2).. reconvert from a total return trust; 

(3). change the distribution percentage; or 

(4). order,any administrative procedures the court determines are necessary or helpful for 
the proper functioning of the trust, 

C. Acclaim for relief pursuant to Subsection B of this section that is not barred by adjudica- 
tion, consent or limitation is nevertheless barred as to any beneficiary who has received a written 
notice fully disclosing the matter unless a proceeding to assert. the claim is commenced within six 
months after receipt of the statement., 


History: Laws 2005, ch. 329, § 10... Effective dates. — Laws 2005, ch. 329, § 12 made the 
act effective July 1, 2005. 


46-8A-113. Applicability. 


A. Sections 46-3A-105 through 46-3A-113 NMSA 1978 shall apply to trusts in existence on 
July 1, 2005 and to trusts created on or after that date. 

B. Sections 46-3A-105 through 46-3A-113 NMSA 1978 shall be construed to apply to the ad- 
ministration of a trust that.is administered in New Mexico under New Mexico law or that is gov- 
erned by New Mexico law with respect to the meaning and effect of its terms unless: 

(1) the trust is a trust described in Section 170(f)(2)(B), 664(d), 2702(a)(3) or 2702(b) of the 
federal Internal Revenue Code of 1986; 

(2). the governing instrument expressly prohibits the use of Sections 46-3A-105 through 
46-3A-113 NMSA 1978 by specific reference to one or more provisions of those sections; or 

(3) .the terms of.a trust in existence on July 1, 2005 incorporate provisions that operate 
as a total return trust, The trustee or a beneficiary of such a trust may adopt provisions in Sec- 
tions 46-3A-105 through 46-3A-113 NMSA 1978 that do not contradict provisions in the governing 
instrument. 


History: Laws 2005, ch. 329, § 11. Effective dates. — Laws 2005, ch. 329, § 12 made the 
Cross references, — For the federal Internal Revenue act effective July 1, 2006, 
Code of 1986, see 26 U.S.C, § 1. 


ARTICLE 2 
DECEDENT'S ESTATE OR TERMINATING INCOME INTEREST 


46-3A-201. Determination and distribution of net income. 


After a decedent dies, in the case of an estate or after an income interest in a fouet ends, the fol- 
lowing rules apply: 

(1),. A fiduciary of an estate or of a terminating income interest shall determine the eae 
of net,income and net principal receipts received from property specifically given to a beneficiary 
under the rules in Articles 3 through 5 [46-3A-301 through 46-3A-501 NMSA 1978] which apply 
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to trustees and the rules in Paragraph (5). The fiduciary shall distribute the net income and net 
principal receipts to the beneficiary who is to receive the specific property. 

(2) A fiduciary shall determine the remaining net income of a decedent's estate or a terminat- 
ing income interest under the rules in Articles 3 through 5 which apply to trustees and by: — 

(A) including in net income all income from property used to discharge liabilities; 

(B) paying from income or principal, in the fiduciary's discretion, fees of attorneys, ac- 
countants and fiduciaries; court costs'and other expenses of administration; and interest on death 
taxes, but the fiduciary may pay those expenses from income of property passing to a trust for 
which the fiduciary claims an estate tax marital or charitable deduction only to the extent that the 
payment of those expenses from income will not cause the reduction or loss of the deduction; and 

(C) paying from principal all other disbursements made or incurred in connection with 
the settlement of a decedent's estate or the winding up of a terminating income interest, includ- 
ing debts, funeral expenses, disposition of remains, family allowances and death taxes and related 
penalties that are apportioned to the estate or terminating income interest by the will, the terms 
of the trust or applicable law. 

(3) A fiduciary shall distribute to a beneficiary who receives a pecuniary amount outright 
the interest or any other amount provided by the will, the terms of the trust or applicable law from 
net income determined under Paragraph (2) or from principal to the extent that net income is in- 
sufficient. If a beneficiary is to receive a pecuniary amount outright from a trust after an income 
interest ends and no interest or other amount is provided for by the terms of the trust or applica- 
ble law, the fiduciary shall distribute the interest or other amount to which the beneficiary would 
be entitled under applicable law if the pecuniary amount were required to be paid under a will. 

(4) A fiduciary shall distribute the net income remaining after distributions required by Para- 
graph (3) in the manner described in Section 202 [46-3A-202 NMSA 1978] to all other beneficiaries, 
including a beneficiary who receives a pecuniary amount in trust, even if the beneficiary holds an 
unqualified power to withdraw assets from the trust or other presently exercisable general power 
of appointment over the trust. 

(5) A fiduciary may not reduce principal or income receipts from property described in Para- 
graph (1) because of a payment described in Section 501 [46-3A-501 NMSA 1978] or 502 [46-3A- 
502 NMSA 1978] to the extent that the will, the terms of the trust or applicable law requires the 
fiduciary to make the payment from assets other than the property or to the extent that the fidu- 
ciary recovers or expects to recover the payment from a third party. The net income and principal 
receipts from the property are determined by including all of the amounts the fiduciary receives 
or pays with respect to the property, whether those amounts accrued or became due before, on or 
after the date of a decedent's death or an income interest's terminating event, and by making a 
reasonable provision for amounts that the fiduciary believes the estate or terminating income in- 
terest may become obligated to pay after the property is distributed. 


History: Laws 2001, ch. 118, § 201. dividends, or other earnings, during settlement of estate 
Effective dates. — Laws 2001, ch. 113, § 605 made the or pending conversion directed by testator, 70 A.L.R. 636, 
Uniform Principal and Income Act effective July 1, 2001. 105 A.L.R. 1194, 158 A.L.R, 441. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Alloca- 
tion to capital or income of testamentary trust of interest, 


46-3A-202. Distribution to residuary and remainder beneficiaries. 


(a) Each beneficiary described in Section 201(4) [46-3A-201 NMSA 1978] is entitled to receive 
a portion of the net income equal to the beneficiary's fractional interest in undistributed principal 
assets, using values as of the distribution date. If a fiduciary makes more than one distribution of 
assets to beneficiaries to whom this section applies, each beneficiary, including one who does not 
receive part of the distribution, is entitled, as of each distribution date, to the net income the fidu- 
ciary has received after the date of death or terminating event or earlier distribution date but has 
not distributed as of the current distribution date. 
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(b) In determining a beneficiary's share of net income, the following rules apply: 

(1) The beneficiary is entitled to receive a portion of the net income equal to the benefi- 
ciary's fractional interest in the undistributed principal assets immediately before the distribution 
date, including assets that later may be sold to meet principal obligations. 

(2) The beneficiary's fractional interest in the undistributed principal assets must be cal- 
culated without regard to property specifically given to a beneficiary and property required to pay 
pecuniary amounts not in trust. 

(3) The beneficiary's fractional interest in the undistributed principal assets must be cal- 
culated on the basis of the aggregate value of those assets as of the distribution date without re- 
ducing the value by any unpaid principal obligation. 

(4) The distribution date for purposes of this Sctibris may be the date as of which the fidu- 
ciary calculates the value of the assets if that date is reasonably near bg) date on which assets are 
actually distributed. 

(c) Ifa fiduciary does not distribute all of the collected but oe savin net income to each 
person as of a distribution date, the fiduciary shall maintain appropriate records showing the in- 
terest of each beneficiary in that net income. 

(d) A fiduciary may apply the rules in this section, to the extent that the fiduciary considers 
it appropriate, to net gain or loss realized after the date of death or terminating event or earlier 
distribution date from the disposition of a principal asset if this section applies to the income from 
the asset. 


History: Laws 2001, ch. 118, § 202. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


ARTICLE 3 
APPORTIONMENT AT BEGINNING AND END OF INCOME INTEREST 


46-3A-301. When right to income begins and ends. 


(a) An income beneficiary is entitled to net income from the date on which the income interest 
begins. An income interest begins on the date specified in the terms of the trust or, if no date is 
specified, on the date an asset becomes subject to a trust or successive income interest. 

(b) An asset becomes subject to a trust: 

(1) on the date it is transferred to the trust in the case of an asset that is transferred to a 
trust during the transferor's life; . 

(2) on the date of a testator's death in the case of an asset that becomes subject to a trust 
by reason of a will, even if there is an intervening period of administration of the testator's estate; 
or 

(3) on the date of an individual's death in the case of an asset that is transferred to a fidu- 
ciary by a third party because of the individual's death. 

(c) An asset becomes subject to a successive income interest on the day after the preceding 
income interest ends, as determined under Subsection (d), even if there is an intervening period of 
administration to wind up the preceding income interest. 

(d) An income interest ends on the day before an income beneficiary dies or another terminat- 
ing event occurs, or on the last day of a period during which there is no beneficiary to whom a 
trustee may distribute income. 


History: Laws 2001, ch. 113, § 301. Apportionment of income as between successive life 
Effective dates. — Laws 2001, ch. 113, § 605 made the beneficiaries, 159 A.L.R. 589. 
Uniform Principal and Income Act effective July 1, 2001. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Appor- 
tionment of income where right to income commences or 
ends during accrual period, 126 A.L.R. 12. 
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46-3A-302. Apportionment of receipts and disbursements when 
decedent dies or income interest begins. 


(a) A trustee shall allocate an income receipt or disbursement other than one:to which Seb- 
tion 201(1)[46-3A-201 NMSA 1978] applies to principal if its due date occurs before a decedent 
dies in the case of an estate or before an income interest begins in the case of a nahh or successive 
income interest. 

(b) A trustee shall allocate an income receipt or disbursement to income if its due date occurs 
on or after the date on which a decedent dies or an income interest begins and it is a periodic due 
date. An income receipt or disbursement must be treated as accruing from day to day if its due 
date is not periodic or it has no due date. The portion of the receipt or disbursement accruing be- 
fore the date on which a decedent dies or an income interest begins must be allocated to Jeane x 
and the balance must be allocated to income. 

(c) An item of income or an obligation is due on the date the payer is rexel £6 nyt a 
payment. If a payment date is not stated, there is no due date for the purposes of the Uniform 
Principal and Income Act. Distributions to shareholders or other owners from an entity to which 
Section 401 [46-3A-401 NMSA 1978] applies are deemed to be due on the date fixed by the entity 
for determining who is entitled to receive the distribution or, if no date is fixed, on the declaration 
date for the distribution. A due date is periodic for receipts or disbursements that must be paid at 
regular intervals under a lease or an obligation to pay interest or if an entity customarily makes 
distributions at regular intervals. 


History: Laws 2001, ch. 113, § 302. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-303. Apportionment when income interest ends. 


(a) In this section, "undistributed income" means net income received before the date on which 
an income interest ends. The term does not include an item of income or expense that is due or 
accrued or net income that has been added or is required to be added to principal under the terms 
of the trust, 

(b) When a mandatory i income interest ends, the trustee shall pay to a mandatory income benefi- 
ciary who survives that date, or the estate of a deceased mandatory income beneficiary whose death 
causes the interest to end, the beneficiary's share of the undistributed income that is not disposed 
of under the terms of the trust unless the beneficiary has an unqualified power to revoke more than 
five percent of the trust immediately before the income interest ends. In the latter case, the undis- 
tributed income from the portion of the trust that may be revoked must be added to principal. _ 

(c) When a trustee's obligation to pay a fixed annuity or a fixed fraction of the value of the 
trust's assets ends, the trustee shall prorate the final payment if and to the extent required by 
applicable law to accomplish a purpose of the trust or its settlor relating to income, ay € estate or 
other tax requirements. 


History: Laws 2001, ch, 1 18, § 308. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 
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ARTICLE 4 
ALLOCATION OF RECEIPTS DURING ADMINISTRATION OF TRUST 


PART 1 
RECEIPTS FROM ENTITIES 


46-3A-401. Character of receipts. 


(a) As used in this section, "entity" means a corporation, partnership, limited liability company, 
regulated investment company, real estate investment trust, common trust fund or any other or- 
ganization in which a trustee has an interest other than a trust or estate to which Section 402 [46- 
3A-402 NMSA 1978] applies, a business or activity to which Section 403 [46-3A-403 NMSA 1978] 
applies or an asset-backed security to which Section 415 [46-3A-415 NMSA 1978] applies. 

(b) Except as otherwise provided in this section, a trustee shall allocate to income money re- 
ceived from an entity. 

(c) A trustee shall allocate the following receipts from an entity to principal: 

(1) property other than money; 

(2) money received in one distribution or a series of related distributions in exchange for 
part or all of a trust's interest in the entity; 

(3) money received in total or partial liquidation of the entity; and 

(4) money received from an entity that is a regulated investment company or a real estate 
investment trust if the money distributed is a capital gain dividend for federal income tax pur- 
poses. 

(d) Money is received in partial liquidation: 

(1) to the extent that the entity, at or near the time of a distribution, indicates that it is a 
distribution in partial liquidation; or 

(2) ifthe total amount of money and property received in a distribution or series of related 
distributions is greater than twenty percent of the entity's gross assets, as shown by the entity's 
year-end financial statements immediately preceding the initial receipt. 

(e) Money is not received in partial liquidation, nor may it be taken into account under Subsec- 
tion (d) (2), to the extent that it does not exceed the amount of income tax that a trustee or benefi- 
ciary must pay on taxable income of the entity that distributes the money. 

(f) A trustee may rely upon a statement made by an entity about the source or character of a 
distribution if the statement is made at or near the time of distribution by the entity's board of di- 
rectors or other person or group of persons authorized to exercise powers to pay money or transfer 
property comparable to those of a corporation's board of directors. 


History: Laws 2001, ch. 113, § 401. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46- 3A-402. Distribution from trust or estate. 


A trustee shall allocate toi income an amount received as a distribution of i income from a trust or 
an estate in which the trust has an interest other than a purchased interest, and shall allocate to 
principal an amount received as a distribution of principal from such a trust or estate. If a trustee 
purchases an interest in a trust that is an investment entity, or a decedent or donor transfers an 
interest in such a trust to a trustee, Section 401 or 415 [46-3A-401 to 46-3A-415 NMSA 1978] ap- 
plies to a receipt from the trust. 


History: Laws 2001, ch. 113, § 402. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 
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46-3A-403. Business and other activities conducted by trustee. 


(a) Ifa trustee who bondets a bisineds or other activity determines that it is in the Bast inter- 
est of all the beneficiaries to account separately for the business or activity instead of accounting 
for it as part of the trust's general accounting records, the trustee may maintain separate account- 
ing records for its transactions, whether or not its assets are segregated from other trust assets. 

(b) A trustee who accounts separately for a business or other activity may determine the ex- 
tent to which its net cash receipts must be retained for working capital, the acquisition or replace- 
ment of fixed assets and other reasonably foreseeable needs of the business or activity, and the 
extent to which the remaining net cash receipts are accounted for as principal or income in the 
trust's general accounting records. If a trustee sells assets of the business or other activity, other 
than in the ordinary course of the business or activity, the trustee shall account for the net amount 
received as principal in the trust's general accounting records to the extent the trustee determines 
thatthe amount received is no longer required in the conduct of the business. 

(c) Activities for which a trustee may maintain separate accounting records include: 

(1) retail, manufacturing, service and other traditional business activities; 
(2) farming; 

(3) _ raising and selling livestock and other animals; 

(4) management of rental properties; 

(5). extraction of minerals and other natural resources; 

(6) timber operations; and 

(7) activities to which Section 414 [46-3A-414 NMSA 1978] applies. 


History: Laws 2001, ch. 113, § 408. Effective dates. — Laws 2001, ch. 113, § 605 made the 
; Uniform Principal and Income Act effective July 1, 2001. 


PART 2 
RECEIPTS NOT NORMALLY APPORTIONED 


46-3A-404. Principal receipts. 


A trustee shall allocate to principal: 

(1) to the extent not allocated to income under the Uniform Principal and Income Act, as- 
sets received from a transferor during the transferor's lifetime, a decedent's estate, a trust with a 
terminating income interest ora payer under a pr eainay' naming the trust or its trustee as “sapora 
ciary; 99% 
(2) money or other property pcebived from the sale, exchange, liquidation or change in 
form of a principal asset, including realized profit, subject to Article 4 [46- 3A-401 through 46- sti 
415 NMSA 1978]; 

(3) amounts recovered from third parties to reimburse the trust because of dichunderhintee 
described in Section 502(a)(7) [46-3A-502 NMSA 1978] or for other reasons to the extent not based 
on the loss of income; 

(4) proceeds of property taken by eminent domain, but a separate award cont for the loss 
of income with respect to an accounting period during which a current income Seeman: had a 
mandatory income interest'is income; 9 £6 

(5) .net.income received: in an accounting period during. which acl is no: apieagee to 
whom/a trustee may or must distribute income; and . é . 

(6) other receipts as provided in Part 8 [46-3A-408 NMSA 1978]. 


History: Laws 2001, ch. 118, § 404. _ Effective dates. — Laws 2001, ch. 118, § 605 made the 
. 9 Uniform Principal and Income Act effective July 1, 2001. 
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46- 3A-405. Rental property. 


To the extent that a trustee accounts for receipts ree rental property pursuant to this section, i 
trustee shall allocate to income an amount received as rent of real or personal property, including an 
amount received for cancellation or renewal of a lease. An amount received as a refundable deposit, 
including a security deposit or a deposit that.is tobe applied as rent for future periods, must be added 
to principal and held subject to the terms of the lease and is not available for distribution to a benefi- 
ciary until,the trustee's contractual obligations have been satisfied with respect to that amount. 


History: Laws 2001, ch. 113, § 405. Effective dates, — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-406. Obligation to pay money. 


(a) An amount received as interest, whether determined at a fixed, variable or floating rate, on 
an obligation to pay money to the trustee, including an amount received as consideration for pre- 
paying principal, must be allocated to income without any provision for amortization of premium. 

(b).. A trustee shall allocate to principal an amount received from the sale, redemption or other 
disposition of an obligation to pay money to the trustee more than one year after it is purchased or 
acquired by the trustee, including .an obligation whose purchase price or value when it is acquired 
is less than its value at maturity. If the obligation matures within one year after it is purchased 
or acquired by. the trustee, an amount received in excess of its purchase price or its value when 
acquired by the trust must be allocated to income. 

(c) This section does not.apply to an obligation to which Section 409, 410, 411, 412, 414 or 415 
[46-3A-409, 46-3A-410, 46-3A-411, 46-3A-412, 46-3A-414, 46-3A-415 NMSA 1978] applies. 


History: Laws 2001, ch. 118, § 406. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-407. Insurance policies and similar contracts. | 


(a) Except as.otherwise provided in Subsection (b), a trustee shall allocate to principal the 
proceeds of a life insurance policy or other contract in which the trust or its trustee is named as 
beneficiary, including a contract that insures the trust or its trustee against loss for damage to, 
destruction of or loss of title to a trust: asset. The trustee shall allocate dividends on, an insurance 
policy to income if the premiums on the pone are paid from income and to principal if the premi- 
ums are paid from principal. 

(b) A trustee shall allocate to income » proceeds of a contract that insures the trustee against 
loss of occupancy or other use by an income beneficiary, loss.of income or, subject to Section 403 
[46-3A-403 NMSA 1978], loss of profits from a business, | 

(c) This section does not apply to a contract,to which Section 409 [46-3A-409 NMSA 1978] ap- 
plies, 

History: Laws 2001, ch. 113, § 407. _ Effective dates. — Laws 2001, ch. 113, § 605 made the 

Uniform Principal and Income Act effective July 1, 2001. 


PART 3 
RECEIPTS NORMALLY APPORTIONED 


46-3A-408. Insubstantial allocations not required. 


If a trustee determines that an allocation between principal and income required by Section 409, 
410, 411, 412°or 415 [46-3A-409; 46-3A-410, 46-3A-411, 46-3A-412 or 46-3A-415 NMSA 1978] is 
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insubstantial, the trustee may allocate the entire amount to principal unless one of the circum- 
stances described in Section 104(c) [46-3A-104 NMSA 1978] applies to the allocation. This power 
may be exercised by a cotrustee in the circumstances described in Section 104(d) and may be re- 
leased for the reasons and in the manner described in Section 104(e). An allocation is presumed to 
be insubstantial if: 

(1) the amount of the allocation would increase or decrease net income in an accounting 
period, as determined before the allocation, by less than ten percent; or : 

(2) the value of the asset producing the receipt for which the allocation would be made 
is less than ten percent of the total value of the trust's assets at the beginning of the pga aN ote 
period. 


History: Laws 2001, ch. 118, § 408. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-409. Deferred compensation, annuities and similar payments, 


A. As used in this section: 

(1) "payment" means a payment that a trustee may receive over a fixed number of years or 
during the life of one or more individuals because of services rendered or property transferred to 
the payer in exchange for future payments. The term includes a payment made in money or prop- 
erty from the payer's general assets or from a separate fund created by the payer. For purposes of 
Subsections D, E, F and G of this section, "payment" also includes any payment from any separate 
fund, regardless of the reason for the payment; and 

(2) "separate fund" includes a private or commercial annuity, an individual retirement ac- 
count and a pension, profit-sharing, stock-bonus or stock-ownership plan. 

B. To the extent that a payment is characterized as interest or a dividend or a payment made 
in lieu of interest or a dividend, a trustee shall allocate the payment to income. The trustee shall 
allocate to principal the balance of the payment and any other payment received in the same ac- 
counting period that is not characterized as interest, a dividend or an equivalent payment. 

C. Ifno part of a payment is characterized as interest; a dividend or‘an equivalent payment, 
and all or part of the payment is required to be made, a trustee shall allocate to income ten percent 
of the part that is required to be made during the accounting period and the balance to princi- 
pal. If no part of a payment is required to be made or the payment received is the entire amount 
to which the trustee is entitled, the trustee shall allocate the entire payment to principal. For 
purposes of this subsection, a payment is not "required to be made" to the extent that it is made 
because the trustee exercises a right of withdrawal. Mt 

D. Except as otherwise provided in Subsection E of this section, Subsections F and G of this 
section apply and Subsections B and C of this section do not apply in determining the allocation of 
a payment made from a separate fund to: 

(1) a trust to which an election to qualify for a marital deduction pursuant to Sec- 
tion 2056(b)(7) of the Internal Revenue Code of 1986, as amended, has been made; or 

(2) a trust that qualifies for the marital deduction pursuant to Section 2056(b)(5) of the 
Internal Revenue Code of 1986, as amended. 

E. Subsections D, F and G of this section do not apply if, and to the extent that, the series of 
payments would, without the application of Subsection D of this section, qualify for the marital 
deduction pursuant to Section 2056(b)(7)(C) of the Internal Revenue Code of 1986, as amended. 

F, A trustee shall determine the internal income of each separate fund for the accounting pe- 
riod as if the separate fund were a trust subject to the Uniform Principal and Income Act. Upon 
request of the surviving spouse, the trustee shall demand that the person administering the sepa- 
rate fund distribute the internal income to the trust. The trustee shall allocate a payment from 
the separate fund to income to the extent of the internal income of the separate fund and distrib- 
ute that amount to the surviving spouse. The trustee shall allocate the balance of the payment 
to principal. Upon request of the surviving spouse, the trustee shall allocate principal to income 
to the extent the internal income of the separate fund exceeds payments made from the separate 
fund to the trust during the accounting period. 
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G. Ifa trustee cannot determine the internal income of a separate fund but can determine the 
value of the separate fund, the internal income of the separate fund is deemed to equal four per- 
cent of the fund's value according to the most recent statement of value preceding the beginning 
of the accounting period. If the trustee can determine neither the internal income of the separate 
fund nor the fund's value, the internal income of the fund is deemed to equal the product of the 
interest rate and the present value of the expected future payments as determined pursuant to 
Section 7520 of the Internal Revenue Code of 1986, as amended, for the month preceding the ac- 
counting period for which the computation is made. 

H. « This section does not apply to a payment to which Section 46-3A-410 NMSA 1978 applies. 


History: Laws 2001, ch. 113, § 409; 2011, ch. 124, § 
87. 


Cross references. — For the federal Internal Revenue 
Code of 1986, see 26 U.S.C. § 1. 

The 2011 amendment, effective January 1, 2012, in 
Subsection A, clarified the definition of "payment" for pur- 
poses of Subsections E through G and defined "separate 
fund"; added Subsection D to provide for the determina- 
tion of the allocation of payments from separate funds to 
trusts; added Subsection E to limit the application of Sub- 
sections D, F and G if payments qualify for the marital 


the treatment and determination of the internal income of 
separate funds. 

Applicability. — Laws 2011, ch. 124, § 103 provided 
that the provisions of Laws 2011, ch. 124, § 87 apply to 
a trust described in Subsection D of Section 46-3A-409 
NMSA 1978 on and after the following dates: 

A. if the trust is not funded as of January 1, 2012, the 
date of the decedent's death; 

B. if the trust is initially funded in the calendar year 
beginning January 1, 2012, the date of the decedent's 
death; or 


deduction; and added Subsections F and G to provide for C, if the trust is not described in Subsection A or B of 
this section, January 1, 2012. 


46-3A-410. Liquidating asset. 


(a) As used in this section, "liquidating asset" means an asset whose value will diminish or ter- 
minate because the asset is expected to produce receipts for a period of limited duration. The term 
includes a leasehold, patent, copyright, royalty right and right to receive payments during a period 
of more than one year under an arrangement that does not provide for the payment of interest on 
the unpaid balance. The term does not include a payment subject to Section 409 [46-3A-409 NMSA 
1978], resources subject to Section 411 [46-3A-411 NMSA 1978], timber subject to Section 412 [46- 
38A-412 NMSA 1978], an activity subject to Section 414 [46-3A-414 NMSA 1978], an asset subject 
to Section 415 [46-3A-415 NMSA 1978] or any asset for which the trustee establishes a reserve for 
depreciation under Section 503 [46-3A-503 NMSA 1978]. 

(b) A trustee shall allocate to income ten percent of the receipts from a liquidating asset and 
the balance to principal. 


History: Laws 2001, ch. 118, § 410. Effective dates. — Laws 2001, ch. 118, § 605 made the 


Uniform Principal and Income Act effective July 1, 2001. 


46-3A-411. Minerals, water and other natural resources. 


(a) To the extent that a trustee accounts for receipts from an interest in minerals or other 
natural resources pursuant to this section, the trustee shall allocate them as follows: 

(1) If received as nominal delay rental or nominal annual rent on a lease, a receipt must 
be allocated to income. 

(2) Ifreceived from a production payment, a receipt must be allocated to income if and to 
the extent that the agreement creating the production payment provides a factor for interest or its 
equivalent. The balance must be allocated to principal. 

(8) If an amount is received from a working interest, royalty payment, shut-in well? pay- 
ment, take-or-pay payment, bonus or delay rental or any other interest not provided for in Para- 
graph (1) or (2) of this subsection, the amount that is allowed as a deduction from gross income for 
depletion purposes under the federal income tax law in effect at the time of severance shall be al- 
located to principal and the balance to income. Ifthe amount that is allowed as a deduction is less 
than fifteen percent of gross income for depletion purposes, or if depletion is not allowed, then the 
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amount to be allocated to principal and the amount to be allocated to income shall be determined 
in accordance with Section 104 [46-3A-104 NMSA 1978].' 

(b) An amount received on account of an interest in water that is eieie TB must be alidatend 
to income. If the water is not renewable, ninety age of the amount must be allocated to in 
pal and the balance to income: 

(c) The Uniform Principal and siti Act biopatn whether or not a decedent or donor was ex- 
tracting minerals, water or other natural resources before the interest became subject to the trust. 

(d) Ifa trust owns an interest in minerals, water or other natural resources on the effective 
date of the Uniform Principal and Income Act, the trustee may allocate receipts from the interest 
as provided in that act or in the manner used by the trustee before the effective date of that act. 
If the trust acquires an interest in minerals, water or other natural resources after the effective 
date of the Uniform Principal and Income Act, the trustee shall allocate receipts from the interest 
as provided in that act. E 


History: Laws 2001, ch; 113, § 411. . Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-412, Timber. 


(a) To the extent that a trustee accounts for receipts from the sale of timber and related prod- 
ucts pursuant to this section, the trustee shall allocate the net receipts: 

(1) to income to the extent that the amount of timber removed from the land. does not ex- 
ceed the rate of growth of the timber during the accounting periods in which a beneficiary has a 
mandatory income interest; 

(2) to principal to the extent that the amount of timber removed from the Lat exceeds. the 
rate of growth of the timber or the net receipts are from the sale of standing timber; 

(3)., to or between income and principal if the net receipts are from the lease of timberland 
or from a contract to cut timber from land owned by a trust, by determining the amount of timber 
removed from the land under the lease or contract and applying the rules in Paragraphs (1) and 
(2); or 

(4) to principal to. the extent that advance payments, bonuses and other likin 3, are not 
allocated pursuant to Paragraph (1), (2) or (3). 

(b) In determining net receipts to be allocated pursuant to Subsection (a), a trustee shall de- 
duct and transfer to principal a reasonable amount for depletion. 

(c) The Uniform Principal and Income Act applies whether or not a decedent or fcanefencen was 
harvesting timber from the property before it became subject to the trust. 

(d) Ifa trust owns an interest in timberland on the effective date of the Uniform Principal anid 
Income Act, the trustee may allocate net receipts from the sale of timber and related products as 
provided in that act or in the manner used by the trustee before the effective date of that act, If 
the trust acquires an interest in timberland after the effective date of the Uniform Principal and 
Income Act, the trustee. shall allocate net receipts from the sale of timber and related products as 
provided in that act. 


History: Laws 2001, ch, 113, § 412. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-413. Property not productive of income. jrdé ais 


(a) Ifa marital deduction is allowed for all or part of a trust whose assets consist substantially 
of property that does not provide the spouse with sufficient income from or use of the trust assets, 
and if the amounts that the trustee transfers from principal to income under Section 104 [46-3A- 
104 NMSA 1978] and distributes to the spouse from principal pursuant to the terms of the trust 
are insufficient to. provide the spouse with the beneficial. enjoyment required to obtain the marital 
deduction, the spouse may require the trustee to make property productive of income, convert 
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46-3A-414 UNIFORM PRINCIPAL AND INCOME 46-3A-415 


property within a reasonable time or exercise the power conferred by Section 104(a). The trustee 
may decide which action or combination of actions to take. 

(b) In cases not governed by Subsection (a), proceeds from the sale or other disposition of an 
asset are principal without regard to the amount of income the asset produces during any account- 
ing period. 


History: Laws 2001, ch. 118, § 4138. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-414. Derivatives and options. 


(a) As used in this section, "derivative" means a contract or financial instrument or a combina- 
tion of contracts and financial instruments which gives a trust the right or obligation to participate 
in some or all changes in the price of a tangible or intangible asset or group of assets, or changes 
in a rate, an index of prices or rates, or other market indicator for an asset or a group of assets. 

(b) To'the extent that a trustee does not account under Section 403 [46-3A-403 NMSA 1978] for 
transactions in derivatives, the trustee shall allocate to principal receipts from and disbursements 
made in connection with those transactions. 

(c) Ifa trustee grants an option to buy property from the trust, whether or not the trust owns 
the property when the option is granted, grants an option that permits another person to sell prop- 
erty to the trust or acquires an option to buy property for the trust or an option to sell an asset 
owned by the trust, and the trustee or other owner of the asset is required to deliver the asset if 
the option is exercised, an amount received for granting the option must be allocated to principal. 
An amount paid to acquire the option must be paid from principal. A gain or loss realized upon 
the exercise of an option, including an option Sires to a settlor of the trust for services rendered, 
must be allocated to principal. 


History: Laws 2001, ch. 113, § 414. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-415. Asset-backed securities. 


(a) As used in this section, "asset-backed security" means an asset whose value is based upon 
the right it gives the owner to receive distributions from the proceeds of financial assets that pro- 
vide collateral for the security. The term includes an asset that gives the owner the right to receive 
from the collateral financial assets only the interest or other current return or only the proceeds 
other than interest or current return. The term does not include an asset to which Section 401 or 
409 [46-3A-401 or 46-3A-409 NMSA 1978] applies. 

(b) Ifatrust receives a payment from interest or other current return and from other proceeds 
of the collateral financial assets, the trustee shall allocate to income the portion of the payment 
which the payer identifies as being from interest or other current return and shall.allocate the bal- 
ance of the payment to principal. 

(c) If a trust receives one or more payments in exchange for the trust's entire interest in an 
asset-backed security in one accounting period, the trustee shall allocate the payments to princi- 
pal. If a payment is one of a series of payments that will result in the liquidation of the trust's in- 
terest in the security over more than one accounting period, the trustee shall allocate ten percent 
of the payment to income and the balance to principal. 


History: Laws 2001, ch. 118, § 415. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 
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- ARTICLE 5 | ORG 
ALLOCATION OF DISBURSEMENTS DURING DINED 
ADMINISTRATION OF TRUST oN 


46-3A-501. Disbursements from income. 


A trustee shall make the following disbursements from income to the extent that they are not 
disbursements to which Section 201(2)(B) or (C) [46-3A-201 NMSA 1978] applies: 

(1) one-half of the regular compensation of the trustee and of any person providing invest: 
ment advisory or custodial services to the trustee; 

(2) one-half of all expenses for accountings, judicial proceedings or other matters that.in- 
volve both the income and remainder interests; 

(3). all of the other ordinary expenses incurred in connection with the administration, 
management or preservation of trust property and the distribution of income, including interest, 
ordinary repairs, regularly recurring taxes assessed against principal and expenses of a proceed- 
ing or other matter that concerns primarily the income interest; and __ 

(4) recurring premiums on insurance covering the loss of a principal asset or - the loss of 
income from or use of the asset. 9 


History: Laws 2001, ch. 113, § 501. Expenses of trust administration, such as court costs, 
Effective dates. — Laws 2001, ch. 118,§ 605 madethe © costs of litigation, bond premiums, attorneys' fees, etc., as 
Uniform Principal and Income Act effective July 1, 2001. payable from income or corpus, 124 A.L.R. 1183. 
Executors' or attorneys' fees and other expenses of ad- 
ANNOTATIONS ministration of estate prior to establishment of trust as 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. chargeable to corpus or to income, 135 A.L.R. 1322. 
Jur, 2d Life Tenants and Remaindermen 8§ 172, 173. Award of attorneys' fees out of trust estate in action by 


Income or corpus: trustee's compensation as payable trustee against cotrustee, 24 A.L.R.4th 624. 


from income or corpus, 117 A.L.R. 1154. 


46-3A-502. Disbursements from principal. 


(a) A trustee shall make the following disbursements from principal: 

(1) the remaining one-half of the disbursements described in 1 Section mead and (2) [46- 
3A-501 NMSA 1978]; 

(2) all of the trustee's compensation chlowtated on principal as a fee for acceptance, alah 
bution or termination, and disbursements made to prepare property for sale; ’ 

(3) payments on the principal of a trust debt; 

(4) expenses of a proceeding that concerns primarily principal, including a proceeding to 
construe the trust or to protect the trust or its property; 

(5) premiums paid on a policy of insurance not described in Section 501(4) ons ee 
NMSA 1978] of which the trust is the owner and beneficiary; 

(6) estate, inheritance and other transfer taxes, including penalties, apportioned to ie 
trust; and . 

(7) disbursements related to environmental matters, including reclamation, assessing en- 
vironmental conditions, remedying and removing environmental contamination, monitoring reme- 
dial activities and the release of substances, preventing future releases of substances, collecting 
amounts from persons liable or potentially liable for the costs of those activities, penalties imposed 
under environmental laws or regulations and other payments made to comply with those laws or 
regulations, statutory or common law claims by third parties and defending claims based on envi- 
ronmental matters. 

(b) Ifa principal asset is encumbered with an obligation that requires income from that asset 

to be paid directly to the creditor, the trustee shall transfer from principal to income an amount 
equal to the income paid to the creditor in reduction of the principal balance of the obligation. 
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_ History: Laws 2001, ch. 118, § 502. > Expenses of trust administration, such as court costs, 
Effective dates. — Laws 2001, ch, 113, § 605 made the costs of litigation, bond premiums, attorneys’ fees, etc., as 
Uniform Principal and Income Act effective duly 1, 2001, payable from income or corpus, 124 A.L.R, 1183. 


Executors' or attorneys’ fees and other expenses of ad- 


ANNOTATIONS ministration of estate prior to establishment of trust as 
Am. Jur. 2d, A.L.R. and CwJ.S. references. —51Am. . Chargeable to corpus or to income, 135 A.L.R. 1322. 
Jur. 2d Life Tenants and Remaindermen §§ 172, 173. Award of attorneys' fees out of trust estate in action by 
‘“TInéome or corpus: trustee's compensation as payable trustee against cotrustee, 24 A.L.R.4th 624. 


from income or corpus, 117 A.L.R. 1154. 


46-3A-503. Transfers from income to principal for depreciation. 


(a) As used in this section, "depreciation" means a reduction in value due to wear, tear, decay, 
corrosion or gradual obsolescence of a fixed asset having a useful life of more than one year. 
(b). A trustee may transfer to principal a reasonable amount of the net cash receipts from a 
principal asset that is subject to depreciation, but may not transfer any amount for depreciation: 
(1) ofthat portion of real property used or available for use by a beneficiary as a residence 
or of tangible personal property held or made available for the personal use or enjoyment of a 
beneficiary; 
(2) during the administration of a decedent's estate; or 
(3) under this section if the trustee is accounting under Section 403 [46-3A-403 NMSA 
1978] for the business or activity in which the asset is used. 
_(c)., An amount.transferred to principal need not be held as.a separate fund. 


History: Laws 2001, ch. 113, § 503. Effective dates. — Laws 2001, ch, 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-504. Transfers from income to reimburse principal. 


(a) Ifa trustee makes or expects to.make a principal disbursement described in this section, 
the trustee may. transfer an appropriate amount from income to principal in one or more account- 
ing periods to reimburse principal or to provide a reserve for future principal disbursements. 

(b) Principal disbursements to which Subsection (a) applies include the following, but only to 
the extent that the trustee has not been and does not expect to. be reimbursed by a third party: 

(1). an amount chargeable to income but paid from principal because it is unusually large, 
including extraordinary repairs; 

(2). a capital improvement to a principal asset, whether i in the form of santa: to an exist- 
ing asset or the construction of a new asset, including special assessments; 

_ (8) disbursements made to prepare property for rental, including tenant allowances, lease- 
hold improvements and broker's commissions; 

(4) periodic payments on an obligation secured by a principal asset.to the extent that the 
amount transferred from income to ignite for depreciation is less than the periodic payments; 
and 

(5) dtablbssvhants described in Section 502(a)(7) [46-3A-502 NMSA 1978]. 

(c) Ifthe asset whose ownership gives rise to the disbursements becomes subject to a succes- 
sive income interest after an income intérest ends, a trustee may continue to transfer amounts 
from income to principal as provided in Subsection (a). 


History: Laws 2001, ch. 113, § 504,. : Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 


46-3A-505. Income taxes. 


A. A tax required to be paid by a trustee based on receipts allocated to income must be paid 
from income. 
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B. A tax required to be paid by a trustee based on receipts allocated to principal must be paid 
from principal, even if the tax is called an income tax by the taxing authority. _ 
C. Atax required to be paid by a WuBLEP on the trust's share of an entity’ s taxable income must 
be paid: 
(1) from income to the extent that receipts from the entity are allocated only to income; 
(2) ‘from principal to. the extent that receipts from the entity are allocated only to principal; 
(8) proportionately from principal and income to the extent that receipts from the entity 
are allocated to both income and principal; and 
(4) from principal to the extent that the tax exceeds the total receipts from the entity. 
D. After applying Subsections A through C of this section, the trustee shall adjust'income or 
principal receipts to the extent that the trust's taxes are reduced because the trust receives a de- 
duction for payments made to a beneficiary. 


History: Laws 2001, ch. 118, § 505; 2011, ch. 124, § both principal and interest and from principal if the tax 
88. exceeds income; and required the trustee to adjust income 

The 2011 amendment, effective January 1, 2012, in and principal if the trust's taxes are reduced because of a 
Subsection D, provided for the proportional payment of deduction for payments to a beneficiary. 


a tax from principal and income if income is allocated to 


46-3A-506. Adjustments between principal and income because of taxes. 


(a) A fiduciary may make adjustments between principal and income to offset the shifting of 
economic interests or tax benefits between income beneficiaries and remainder beneficiaries which 
arise from: 

(1) elections and decisions, other than those described in Subsection (b), that the fiduciary 
makes from time to time regarding tax matters; 

(2) an income tax or any other tax that is imposed upon the fiduciary or a Pesta asa 
result of a transaction involving or a distribution from;the estate or trust; or 

(3) the ownership by an estate or trust of an interest in an entity whose taxable i income, 
whether or not distributed, is includable in the taxable income of the estate, trust or a beneficiary. 

(b) If the amount of an estate tax marital deduction or charitable contribution deduction is 
reduced because a fiduciary deducts an amount paid from principal for income tax purposes in- 
stead of deducting it for estate tax purposes, and as a result estate taxes paid from principal are 
increased and income taxes paid by an estate, trust or beneficiary are decreased, each estate, trust 
or beneficiary that benefits from the decrease in income tax shall reimburse the principal from 
which the increase in estate tax is paid. The total reimbursement must equal the increase in the 
estate tax to the extent that the principal used to pay the increase would have qualified for a mari- 
tal deduction or charitable contribution deduction but for the payment. The proportionate share 
of the reimbursement for each estate, trust or beneficiary whose income taxes are reduced must 
be the same as its proportionate share of the total decrease in income tax. An estate or trust shall 
reimburse principal from income. 


History: Laws 2001, ch. 113, § 506. Effective dates. — Laws 2001, ch. 118, § 605 made the 


Uniform Principal and Income Act effective July 1, 2001. 
ARTICLE 6 


MISCELLANEOUS PROVISIONS 


46-3A-601. Uniformity of application and construction. 


In applying and construing the Uniform Principal and Income Act, consideration must be given 
to the need to promote uniformity of the law with respect to its subject matter among states that 
enact it. 


History: Laws 2001, ch. 113, § 601. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 
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46-3A-602. Severability clause. 


If any provision of the Uniform Principal and Income Act or its application to any person or cir- 
cumstance is held invalid, the invalidity does not affect other provisions or applications of the act 
which can be given effect without the invalid provision or application, and to this end the provi- 
sions of the act are severable. 


History: Laws 2001, ch. 113, § 602. Effective dates. — Laws 2001, ch. 113, § 605 made the 
Uniform pont and Income Act effective July 1, 2001. 


46- 3A-603. Applichtti of thet Wieifords Principal nied Income Act to 
existing trusts and estates, 


The Uniform Principal and Income Act applies to every trust or decedent's estate existing on the 
effective date of that act, except as otherwise expressly provided i in the will or terms of the trust 
or in that act. 


History: Laws 2001, ch. 118, § 608. Effective dates. — Laws 2001, ch. 118, § 605 made the 
Uniform Principal and Income Act effective July 1, 2001. 
State Beneficiary Trusts 
Sec, Sec. 
46-4-1, Trusts for state or political subdivision authorized. 46-4-5. Trust purposes. 
46-4-2, Acceptance by beneficiary. 46-4-6. Funds to carry out trust. 
46-4-3, Instruments to be recorded. 46-4-7. Lease of property. 
46-4-4. Trustees; appointment, succession, powers, du- 46-4-8. Contractual character; duration of trust. 
ties, term and compensation; status of 46-4-9, Termination of trust. 


trustees; liability for acts. 


46-4-1. Trusts for state or political subdivision authorized. 


Express trusts of real or personal property may be created by will or by declaration of trust by 
any person naming this state or any of its political subdivisions, municipalities or agencies as the 
beneficiary thereof. 


History: 1953 Comp., § 33-6-1, enacted by Laws 
1957, ch. 171, § 1. 


46-4-2. Acceptance by beneficiary. 


The governor in behalf of the state, or any agency thereof or the governing body of any political 
subdivision named as beneficiary of a trust must approve and accept by appropriate act, resolu- 
tion, order or ordinance the benefits to be bestowed by such trust. Before any such trust shall 
affect or be binding upon the governor in behalf of the state, or any agency thereof or the govern- 
ing body of any political subdivision, the trust agreement shall be approved by a majority of the 
members of the state board of finance. 


History: 1953 Comp., § 33-6-2, enacted by Laws 
1957, ch. 171, § 2. 


46-4-3. Instruments to be recorded. 


The instruments creating such express trusts shall be executed in such a manner as to be ad- 
mitted to probate, if a will, and to recordation in the office of the county clerk in which the trust 
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property is located if a declaration of trust, but they shall be of no ‘effect: or force until approved 
and accepted and endorsed to that effect by the beneficiary and either admitted to HenL I or filed 
of record by the clerk of the county where pes trust provers is located. 


History: 1953 Comp., § 33-6-3, enacted by Laws _ Cross references. — For the requirements for record- 
1957, ch. 171, § 3. ing instruments, see 14-8-4 NMSA 1978. 
For the execution of a will, see 45-2-502 NMSA 1978. 


46-4-4, Trustees; appointment, succession, powers, duties, term and 
compensation; status of trustees; liability for acts. 


The instrument or will creating such trusts may provide for the appointment, succession, pow- 
ers, duties, term and compensation of the trustee ortrustees; and in all such respects the terms of 
said instrument or will shall be controlling. If the said instrument or will makes no provision in 
regard to any of the foregoing, then the general laws of the state shall control as to such omission 
or omissions. 

The trustee, or trustees, under such an instrument or will shall be an agency of the state and the 
regularly constituted authority of the beneficiary for the performance of the functions for which 
the trust shall have been created. No trustee or beneficiary shall be charged personally with any 
liability whatsoever by reason of any actor omission committed or suffered in the performance of 
such trust or in the operation of the trust property; but any act, liability for any omission or obliga- 
tion of a trustee or trustees, in the execution of such'trust, or in the operation of the trust property, 
shall extend to the whole of the trust estate, or so much thereof as may be necessary to discharge 
such liability or obligation, and not otherwise. 


History: 1953 Comp., § 33-6-4, enacted by Laws Cross references. — For general laws of the state with 
1957, ch. 171, § 4. a respect to trusts and trustees, see Chapter 46, Articles 1, 
2, and 3A NMSA 1978. 


46-4-5. Trust purposes. 


The trusts created for the benefit of the state, its municipalities or political subdivisions or other 
entities, to be acceptable as set forth in Section 2 [46-4-2 NMSA-1978] of this enactment, must 
have as the purpose of the trust the furtherance or the providing of funds for the furtherance of 
some proper and lawful function or duty of the beneficiary. | 


History: 1953 Comp., § 33-6-5, enacted by Laws 
1957, ch. 171, § 5. | 
46-4-6. Funds to carry out trust. 


No funds of the beneficiary except those derived from the trust may be applied to carrying out 
or furtherance of the trust by tbe trustees, except by express action of the legislative Beaty = of 
the beneficiary first had. | | i 


History: 1953 Comp., § 33-6-6, enacted by Laws 
1957, ch. 171, § 6. 


46-4-7. Lease of property. 


The officers or any other governmental agencies or authorities having the custody, management 
or control of any property, real or personal or both, of the beneficiary of such trust, or of such a 
proposed trust, which PROPER F shall be nent) for the execution of the trust BurPoEes hereby are 
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authorized and empowered to lease such property for said purposes, after the acceptance of the 
beneficial interest therein by the beneficiary as herein provided, or conditioned upon such accep- 
tance. 


History: 1953 Comp., § 33-6-7, enacted by Laws 
1957, ch. 171, § 7. 


46-4-8. Contractual character; duration of trust. 


Upon the acceptance of the beneficial interest by the beneficiary as hereinabove authorized and 
provided, the same shall be and constitute a binding contract between the state of New Mexico, 
the beneficiary and the grantor or grantors, or the executor of the estate of the testator, for the 
acceptance of the beneficial interest in the trust property by the designated beneficiary and the 
application of the proceeds of the trust property and its operation for the purposes, and in accor- 
dance with the stipulations specified by the trustor or trustors. Such trusts shall have duration for 
the term of duration of the beneficiary, or such shorter length of time as shall be specified in the 
instrument or will creating said trust. 


History: 1953 Comp., § 33-6-8, enacted by Laws 
1957, ‘ch. 171, § 8. 


4164-9, ‘Termination of trust. 


“Any such trust may be terminated by agreement of the trustees and the authority of the ben- 
eficiary having power to accept the trust under the provisions of Section 2 [46-4-2 NMSA 1978] of 
this enactment; provided that there may be no termination while there exists any outstanding ob- 
ligation chargeable against the trust property, which by reason of such eu might become 
an obligation of the trustees or of the beneficiary. 


History: 1953 Comp., § 33-6-9, enacted by Laws 
1957, ch, 171, § 9. 


ARTICLE 5 
Testamentary Additions to Trusts 
Sec. , Sec, 
46-5-1. Repealed. ) 46-5-3. Repealed. 


46-5-2. Repealed. . 


46-5-1. Repealed. 


Repeals. — Laws 1993, ch. 174, § 84 repealed 46-5-1 provisions of former sections, see the 1992 NMEA 1978 on 
NMSA 1978, as enacted by Laws 1965, ch, 26, § 1, relat- NMOneSource.com. 
ing to the short title of the act, effective July 1, 1993. For 


46-5-2. Repealed. 


Repeals. — Laws 1993, ch. 174, § 84 repealed 46-5-2 For provisions of former sections, see the 1992 NMSA 
NMSA 1978, as enacted by Laws 1965, ch. 26, § 2, relating 1978 on NMOneSource.com, 
to testamentary additions to trusts, effective July 1, 1993. 


46-5-3. Repealed. 


Repeals. — Laws 1993, ch. 174, § 84 repealed 46-5-3 For provisions of former sections, see the 1992 NMSA 
NMSA 1978, as enacted by Laws 1965, ch. 26, § 4, relating 1978 on NMOneSource.com. 
to the uniformity of interpretation, effective July 1, 1993. 
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“ARTICLE 6 th ve basinodtten 


Surety Bonds 
Sec. Sec. 
46-6-1. Corporations which may execute surety bonds; no 46-6-6. Release from obligation on bond required by stat- 
other surety required; approval of bonds. ute in civil action; petition; notice; hearing; 
46-6-2. Costs of bond; allowance to fiduciaries.’ costs in order. 
court action. »° + 46-6-7,. Suit on attachment or replevin bond; no assign 
46-6-3. Release of surety; notice. ment necessary. 
46-6-4.. Surety companies; failure to pay judgment; forfei- 46-6-8. Agreement with surety over deposits of principal. 
ture of right to do business. 46-6-9. Arrest bond certificates; surety company under- 
46-6-5. Suits against surety companies; estoppel to deny . takings authorized. 


wif 


46-6-1. [Corporations which may execute surety bonds; no other surety 
required; approval of bonds.| 


That whenever any recognizance, stipulation, bond or undertaking is required to be given by 
the laws of this state, conditioned for the faithful performance of any duty or from doing or re- 
fraining from doing anything in such recognizance, stipulation, bond or undertaking specified; 
which bond is now required or permitted to be given with one or with two or more sureties, the 
execution of the same, or the guaranteeing of the performance of the condition thereof shall be 
sufficient if executed or guaranteed solely by a corporation incorporated under the laws of the 
United States or of any state or territory having power to guarantee the fidelity of persons hold- 
ing positions of public or private trust; and to execute guarantee bonds and undertakings in spe- 
cial proceedings, and.in all judicial proceedings: provided, that such.company is qualified under 
the act of congress entitled "An act relative to recognizances, bonds and undertakings, and to 
allow certain corporations to be accepted as surety thereon," approved August 13, 1894: and, pro- 
vided further, that said corporation, if not incorporated under the laws of the state of New Mexico, 
shall comply with the laws of the state authorizing foreign corporations to do business therein: 
and, provided further, that all recognizances, stipulations, bonds or undertakings executed under 
the provisions of said sections shall be subject to the approval and acceptance as to the form and 
sufficiency of the execution thereof by the person or authority by law authorized to approve and 
accept the same. 


History: Laws 1899, ch. 41, § 1; Code 1915, § 505; . Amount of county treasurer's bond based upon 


C.S. 1929, § 17-101; 1941 Comp., § 28-101; 1953 Comp., receipts. — A county treasurer should furnish but one 

§ 28-1-1. bond for his entire term, covering all funds, unless the re- 
Bracketed material. — The bracketed material was ceipts exceed the amount of the bond, when an additional 

inserted by the compiler and is not part of the law. bond would be required. 1914 Op. Att'y Gen. No, 14-117. 
Cross references. — For surety bonds with respect to (rendered under former law), 

public officers and employees generally, see Chapter 10, Am. Jur. 2d, A.L.R. and C.J.S. references. — 638A 

Article 2 NMSA 1978. Am. Jur. 2d Public Officers and Employees § 130 et.seq; 76 
For provisions that practicing attorney cannot be a Am, Jur, 2d Trusts §§ 427 to 440. 

surety, see 36-2-138 NMSA 1978. Liability of surety company as distinguished from that 
For the bond of an assignee for the benefit of creditors, of gratuitous surety, 12 A.L,.R, 382, 94 A\L.R. 876; ; 

see 66-9-8 and 56-9-18 NMSA 1978. Right of obligee in guaranty or surety bond to fill blank 
Compiler's notes, — The act of congress entitled "An as to amount, 37 A.L.R, 1895, 48 A.L.R. 741. 

act relative to recognizances, bonds and undertakings, Duress of third person as affecting validity of bond, 62 

and to allow certain corporations to be accepted as surety A.L.R. 1481. 

thereon" was repealed by Section 2 of Act of July 30, 1947, Approval of bond, right of sureties ‘to tie advantage 

c. 390, 61 Stat, 651. For present similar provisions, see 31 of noncompliance with statutory requirement as to, ny. 

U.S.C. §§ 9301 to 9309. A.L.R, 1479, * 


Recording officer's bond, liability on, for mistakes or de- 


ANNOTATIONS fects in respect to records affecting title to, or interest in, 
Deposit for benefit of holder of bonds. — The de- property, 94 A.L.R, 1303. 
posit required of surety companies is for the benefit of Statutory conditions prescribed for public officer's bond 
the holder of any bonds given by the officer concerned. as part of bond which does not in terms include them or 
1912-13 Op. Att'y Gen. No, 13-999 (rendered under for- which expressly excludes them, 109 A.L.R. 501. 
mer law), Liability of sureties on bond of public officer as affected 


by fact that it was not signed by him, 110:A.L.R. 959. 
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Receivership, fidelity bond or policy as covering default Extent of liability on fidelity bond renewed from year to 
of corporate officer or employee occurring during or after year, 7 A.L.R.2d 946. 
termination of, 153.A.L.R. 1148. 72 C.J.S. Principal and Surety §§ 292 to 296. 


46-6-2. Costs of bond; allowance to fiduciaries; costs in court action. 


_Any Bales not.subject to the provisions of the Probate Code [Chapter 45 NMSA 1978], re- 
quired by law or the order of any court or judge of this state,to give a bond or other obligation 
as such, may include as a part of the lawful expense of executing his trust such reasonable sum 
paid a company authorized under the laws of this state so to do, for becoming his surety on such 
bond as may be allowed by the court in which, or a judge before whom, he is required to account, 
not exceeding one percent per annum on [of] the amount of such bond; and in all actions and 
proceedings a party entitled to recover costs therein shall be allowed and may tax and recover 
such sum paid such a company for executing any bond, recognizance, undertaking, stipulation 
or other obligation therein not exceeding, however, one percent on the amount of such bond, re- 
cognizance, undertaking, stipulation or other obligation, st yaa each Bsdied the same has been i in 
force. iot 


History: Laws 1899, ch. 41, § 2; Code 1915, § 507; v. Beagles Chrysler-Plymouth, 83 N.M. 272, 491 P.2d 160 


C.S. 1929, § 17-103; 1941 Comp., § 28-103; 1953 Comp., (1971), 
§ 28-1-3; Laws 1975, ch. 257, § 8-117. This section is general enough to include re- 
: plevin bonds. Chrysler Credit Corp. v. Beagles Chrysler- 
ANNOTATION : Plymouth, 83 N.M. 272, 491 P.2d 160 (1971). 
This section makes a special provision for actions Premium on appeal bond is proper item to be 
and proceedings and states specifically that it was not taxed as costs, Chrysler Credit Corp. v. Beagles Chrysler. 


limited to the recovery of premiums paid by receivers and 


Plymouth, 83 N.M, 272, 491 P.2d 160 (1971). 
others acting in a fiduciary relation. Chrysler Credit Corp. . 


46-6-3. Release of surety; notice. 


When any surety upon the official bond of any fiduciary in this state not subject to the provi- 
sions of the Probate Code [Chapter 45 NMSA 1978], shall desire to be released from such obliga- 
tion, such surety may file his application for such release in the court having jurisdiction of such 
fiduciary and thereupon the clerk of such court shall issue, under the seal thereof, a notice to such 
fiduciary, requiring him or her to furnish a new bond, with sureties to be approved by the court, 
within twenty days from the date of the service of said notice. Such notice may be served in the 
manner provided by law for the service of a summons in civil actions. If such fiduciary shall fail to 
furnish such bond within the time hereinbefore prescribed he or she may be summarily removed 
from office, and a new trustee, committee, guardian, assignee, receiver, executor, administrator or 
other fiduciary forthwith appointed. From and after the time when such new bond is furnished, or 
such new fiduciary appointed, the surety making such application shall be released from all liabil- 
ity upon the said bond, except for such default or other misconduct on the part of such fiduciary as 
occurred prior thereto. 

It is further provided, that in case of the release or the withdrawal of any surety as provided in 
this section, and in case the principal'shall account in due form of law for all his acts and doings, 
and all trust funds or estate, then the unéarned portion of any premium paid to such surety shall 
be refunded and repaid by the said surety or such sureties as aforesaid. 


History: Laws 1899, ch. 41, § 3; Code 1915, § 508; ~ For termination of guardianship generally, see 45-5-212 


C.S. 1929, § 17-104; 1941 Comp., § 28-104; 1953 Comp., NMSA 1978, 
§ 28-1-4; Laws 1975, ch, 257, § 8-118. For the dismissal of assignees for the benefit of credi- 
Cross references. — For release or reduction of bond tors, see 66-9-36 to 56-9-41 NMSA 1978. 


in wills and administration, see 45-3-604 NMSA 1978. 


For the termination of appointment of personal repre- , _ ANNOTATIONS 
sentatives in wills and administration, see 45-3-608 to nC: Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
3-612, 45-3-618 NMSA 1978, Jur, 2d Suretyship 8§ 82 to 85. 
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46-6-4. [Surety companies; failure to pay judgment; forfeiture of gue 
to do business. ] 


That if any company authorized to do business in this state shall neglect or refuse to pay any 
final judgment or decree rendered against it upon any such recognizance, stipulation, bond. or 
undertaking made or guaranteed by it under the provisions of Sections 46-6-1, 46-6-2 or 46-6-3 
NMSA 1978, from which no ‘appeal, writ of error or supersedeas has been taken, for thirty days 
after the rendition of such judgment or decree, it shall forfeit all right to do business. 


History: Laws 1899, ch. 41, § 4; Code 1915, § 509; Bracketed material. — The bracketed material was 


C.S. 1929, § 17-105; 1941 Comp., § 28-105; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 28-1-5. un 


46-6-5. [Suits against surety companies; estoppel to deny authority.| 


That any company who shall execute or guarantee any recognizance, stipulation, bond or un- 
dertaking shall be estopped in any proceeding to enforce the liability which it shall have assumed 
to incur, to deny its corporate power to execute or guarantee such instrument or assume such 
liability. 


History: Laws 1899, ch. 41, § 5; Code 1915, § 510; Judgments against principal may not be collater- 
C.S. 1929, § 17-106; 1941 Comp., § 28-106; 1953 Comp., ally attacked by surety because it is claimed that at- 
§ 28-1-6. torneys' fees are not a proper element of damages in a suit 

Bracketed material. — The bracketed material was based upon a statutory contractor's bond. State ex rel. Dar 
inserted by the compiler and is not part of the law. Tile Co, v. Glens Falls Ins, Co., 1967-NMSC-206, 78 N.M. 

. 435, 432 P.2d 400. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — 74 Am. 

Jud t inet th incipal i lasi Jur. 2d Suretyship § 85. 

Sabet ria! hae pt he pole a hice What constitutes action on bond, executed under law of 
Gl Falls Ins. Co., 1967-NMSC-206, 78 N.M. 435, 432 United States, so as to be within Federal District Court's 
at ateap ee alin jurisdiction under 28 USCS § 1352, 105 A.L.R. Fed. 716. 


46-6-6. [Release from obligation on bond required by statute in civil 
action; petition; notice; hearing; order. | 


Whenever any surety upon any attachment, replevin or other bond required in civil actions by 
the statutes of this state shall have reason to believe himself in danger from remaining thereon, 
and desires to be relieved therefrom, he may present a petition for that purpose to the judge of the 
district court in which the action wherein the said bond is given, is pending, either in vacation or 
term time, setting forth such reasons and verify the same by his oath. Whereupon said judge is au- 
thorized to hear the same in a summary manner and grant an order relieving the petitioner from 
such bond if in his judgment the petitioner is entitled to such relief and upon such terms as shall 
be prescribed in order to secure the right [rights] of all parties interested in the cause; provided, 
that a copy of such petition shall be served upon the principal and upon the cosurety or sureties on 
the bond and also upon the defendant in the cause, together with the notice of the time and place 
where the same will be presented, at. least ten days before the hearing; provided, that no surety on 
any replevin or attachment bond shall be relieved from his liability on such bond until a new bond 
shall have been given and approved, or until the property, the return or forthcoming of which such 
original bond was intended to secure, shall have been placed in the custody of the court. 


History: C.L. 1897, § 2685(190), added by Laws ANNOTATIONS 

1907, ch. 107, § 1(190); Code 1915, § 4307; C.S, 1929, § ; i : 

105-1609; 1941 Comp., § 28-107; 1953 Comp., § 28-1-7, Law reviews. — For article, Attachment in New Mex- 
Bracketed material. — The bracketed material was ico - Part I," see 1 Nat. Resources J. 303 (1961). 

inserted by the compiler and is not part of the law: Am. Jur. 2d, A.L.R. and C.J.S. r eferences. eels Am. 


Jur, 2d Suretyship §§ 82 to 93. 
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46-6-7 SURETY BONDS 46-6-9 


46-6-7. [Suit on attachment or replevin bond; no assignment necessary. | 


Any person interested in any bond by virtue of the attachment and replevin laws, may maintain 
suit thereon without any assignment by the officer to whom the same is given. 


History: C.L. 1897, § 2685(222)(236), added by Laws 
1907, ch. 107, § 1(222)(236); Code 1915, § 4334; C.S. 
1929, § 105-1637; 1941 Comp., § 28-108; 1953 Comp., 
§ 28-1-8, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For execution against sureties, 
see 39-4-10 NMSA 1978. 


For attachment generally, see Chapter 42, Article 9 
NMSA 1978. 


ANNOTATIONS 


This section does not apply to any bond given 
the sheriff. De Witt v. United States Fid, & Guar. Co., 
1915-NMSC-020, 20 N.M. 168, 148 P. 489. 

Law reviews. — For article, "Attachment in New Mex- 


For replevin generally, see Chapter 42, Article 8 NMSA ico - Part II," see 2 Nat. Resources J. 75 (1962). 


1978 


46-6-8. [Agreement with surety over deposits of principal.]| 


It shall be lawful for any party of whom a bond, undertaking or other obligation is required, to 
agree with his surety or sureties for the deposit of any or all moneys and assets for which he and 
his surety or sureties are or may be held responsible, with a bank or trust company, authorized by 
law to do business as such, or with [any] other depository approved by the court or a judge thereof, 
if such deposit is otherwise proper, for the safekeeping thereof, and in such manner as to prevent 
the withdrawal of such money or assets or any part thereof, without the written consent of such 
surety or sureties, or an order of court, or a judge thereof made on such notice to such surety or 
sureties as such court or judge may direct; provided, however, that such agreement shall not in any 
manner release from [liability] or change the liability of the principal or sureties as established by 
the terms of the said bond. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1941 Comp., § 28-109, enacted by Laws 
1943, ch. 71, § 1; 1953 Comp., § 28-1-9. 


46-6-9. [Arrest bond certificates; surety company undertakings 
authorized. | 


A. Any domestic or foreign surety company which has qualified to transact surety business 
in this state may, in any year, become surety in an amount not to exceed two hundred dollars 
($200.00) with respect to any guaranteed arrest bond certificates issued in such year by an auto- 
mobile club or association by filing with the superintendent of insurance an undertaking thus to 
become surety. 

B. Such undertaking shall be in form to be prescribed by the superintendent and shall state 
the following: 

(1) the name and address of the automobile club or clubs or automobile association or as- 
sociations with respect to the guaranteed arrest bond certificates of which the surety company 
undertakes to be surety; 

(2) the unqualified obligation of the surety company to pay the fine or forfeiture in an 
amount not to exceed two hundred dollars ($200.00) of any person who, after posting a guaranteed 
arrest bond certificate with respect to which the surety company has undertaken to be surety, fails 
to make the appearance to guarantee which the guaranteed arrest bond certificate was posted. 

C. The term, guaranteed arrest bond certificate, means any printed card or other certificate is- 
sued by an automobile club or association to any of its members, which card or certificate is signed 
by such member and contains a printed statement that such automobile club or association and a 
surety company guarantee the appearance of the person whose signature appears on the card or 
certificate and that they will, in the event of failure of such person to appear in court at the time 
of trial, pay any fine or forfeiture imposed on such person in an amount not to exceed two hundred 
dollars ($200.00). 
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. History: 1953 Comp., § 28-1-10,,enacted by Laws 
1955, ch. 120, § 1. 


46-7-12 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 7 


Transfers to Minors 


Sec. _ 

46-7-1 to 46-7-10, Repealed. 

46-7-11. Short title. 

46-7-12, Definitions. 

46-7-13.. Scope and jurisdiction. 

46-7-14. Nomination of custodian. 

46-7-15. Transfer by gift or exercise of power of appoint- 
ment. 

46-7-16, Transfer authorized by will or trust. 

46-7-17. Other transfer by fiduciary. 

46-7-18. Transfer by obligor, 

46-7-19. Receipt for custodial property. 

46-7-20. Manner of creating custodial property and ef- 
fecting transfer; designation of nite cus- 
todian; control. ; 

46-7-21. Single custodianship. 

46-7-22. Validity and effect of transfer. 

46-7-23. Care of custodial property. 


46-7-1 to 46-7-10. Repealed. 
Repeals, — Laws 1989, ch. 357,.§ 26 repealed 46-7-1 


to 46-7-10 NMSA 1978, as amended by Laws 1967, ch. 
258, $§ 2, 3, 5, 6, 8 to 10 and Laws 1978, ch. 188, §§ 19 to 


46-7-11. Short title. 


Sec, 6» La 
46-7-24. Powers of custodian. © '* a aan 
46-7-25. Use of custodial property. 

46-7-26, Custodian's expenses, compensation and bond. 

46-7-27, Exemption of third person from liability. 

46-7-28. Liability to third persons. 

46-7-29. Renunciation, resignation, death or removal of 
custodian; designation of successor custo- 
dian. 

46-7-30, Accounting by and determination of liability of 
custodian. 

46-7-31. _ Termination of custodianship. 

46-7-32. Applicability. 

46-7-33. Effect on existing custodianships. 

46-7-34. Uniformity of application and construction. 


21, relating to the Uniform Gifts to Minors Act, effective 
July 1, 1989. For present comparable provisions, see 46-7- 
11 NMSA 1978 et seq. 


Sections 1 through 24 [46-7-11 through 485 7-34 NMSA 1978] of this act may be cited as the 


"Uniform Transfers to Minors Act". 


History: Laws 1989, ch. 357, § 1. 
~ Compiler's notes, — As enacted by Laws 1989, ch. 
357, § 1, the phrase "As used in the Uniform Transfers 
to Minors Act:" inadvertently appeared at the end of this 
section. For purposes of clarity, the compiler has trans- 
ferred that phrase, in brackets, to the beginning of 46-7-12 
NMSA 1978, 

Cross references, — For Uniform Act for Simplifica- 
tion of Fiduciary Security Transfers, see Chapter 46, Ar- 
ticle 8 NMSA 1978, 

For the lowering of age of majority to 18 not affecting 
the time for delivery of gift to donee, see 28-6-1 NMSA 
1978. 


46-7-12. Definitions. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. Seofioaicrieria — 59 Am, 
Jur. 2d, Parent and Child §§ 127, 128. 

Unexplained gratuitous transfer of property from one 
relative to another as raising phage eien of. gift, 94 
A.L.R.3d 608. 

Effect of testamentary gift to child conditioned 
upon specified arrangements for parental control, At 
A.L.R.4th 940. : 

43 C.J.8., Infants §§ 135 to 138. 


[As used in the Uniform Transfers to Minors Act [46-7-11 through 46-7-34 NMSA 1978]:].., .; 

A. "adult" means an individual who has attained the age of twenty-one years; 

B. "benefit plan" means an employer's plan for the benefit of an employee or partner; 

C. "broker" means a person lawdully engaged in the business of effecting transactions in secu- 
rities or commodities for the person's own account or for the account of others; 

D, "conservator" means a person appointed or qualified by a court/to act as general, limited, or 
temporary guardian of a minor's property or a: person legally authorized to pewiorn, substantially 


the same functions; 
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E. "court" means the district court; 

F. "custodial property" means: 

(1) any interest in hau aein transferred to a custodian under the Uniform Transfers to 
Minors Act; and 

(2) the income from and proceeds of that interest in property; 
_G. "custodian" means a person so designated under Section 10 [46-7-20 NMSA 1978] of the 
Uniform Transfers to Minors Act or a successor or substitute custodian designated under Sec- 
tion 19 [46-7-29 NMSA 1978] of that act; 
-H. "financial institution" means a bank, trust company, savings institution or credit union 
chartered and supervised under state or federal law; 

I. “legal representative" means an individual's personal representative or conservator; 

J. "member of the minor's family" means the minor's parent, stepparent, spouse, grandparent, 
brother, sister, uncle or aunt, whether of the whole or half blood or by adoption; 

K. "minor" means an individual who has not attained the age of twenty-one years; 

L. "person" means an individual, corporation, organization or other legal entity; 

M. "personal representative" means an executor, administrator, successor, personal represen- 
tative or special administrator of a decendent's [decedent's] estate or a person legally authorized 
to perform substantally [substantially] the same functions; 

N. "state" includes any state of the United States, the District of Columbia, the commonwealth 
of Puerto Rico and any territory or possession subject to the legislative authority of the United 
States; 

O. "transfer" means a transaction that creates custodial property under Section 10 of the Uni- 
form Transfers to Minors Act; 

P. "transferor" means a person who makes a transfer under that act; and 

Q. "trust company" means a financial institution, corporation, or other legal entity authorized 
to exercise general trust powers. 


History: Laws 1989, ch. 357, § 2. transferred that phrase, in brackets, to the beginning of 


Bracketed material. — As this act appears in the Ses- this section. 
sion Laws, the phrase "As used in the Uniform Transfers The bracketed material in Subsection M was inserted 
to Minors Act;" inadvertently appeared at the end of 46-7- by the compiler and is not part of the law. 


11 NMSA 1978. For purposes of clarity, the compiler has 


46-7-13. Scope and jurisdiction. 


A. ‘The Uniform Transfers to Minors Act applies to a transfer that refers to that act in the des- 
ignation under Subsection A of Section 10 [46-7-20 NMSA 1978] of that act by which the transfer 
is made if at the time of the transfer, the transferor, the minor or the custodian is ‘a resident of this 
state or the custodial property is located in this state. The custodianship so created remains sub- 
ject to that act despite a subsequent change in residence of a transferor, the minor or the custodian 
or the removal of custodial property from this state. 

B. A person designated as custodian under the Uniform Transfers to Minors Act is cBiubject to 
personal jurisdiction in this state with respect to any matter relating to the custodianship. 

C. A transfer that purports to be made and which is valid under the Uniform Transfers to 
Minors Act, the Uniform Gifts to Minors Act or a substantially similar act of another state is gov- 
erned by the law of the designated state and may be executed and is enforceable in this state if at 
the time of the transfer, the transferor, the minor or the custodian is a resident of the designated 
state or the custodial property is located in the designated state. 


History: Laws 1989, ch. 357, § 3. Compiler's notes. — The Uniform Gifts to Minors Act 
was repealed in 1989 by the act that enacted this section. 
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46-7-14. Nomination of custodian. 


A. A person having the right to designate the recipient of property transferable upon the oc- 
currence of a future event may revocably nominate a custodian to receive the property for a mi- 
nor beneficiary upon the occurrence of the event by naming, the custodian followed in substance 
by the words: "as custodian for (name of minor) under the Uniform Transfers to 
Minors Act." The nomination may name one or more, persons as substitute custodians to whom 
the property shall be transferred, in the order named, if the first nominated custodian dies before 
the transfer or is unable, declines or is ineligible to serve. The nomination may be made in a will, 
a trust, a deed, an instrument exercising a power,of appointment or in a writing designating a 
beneficiary of contractual rights which i is registered with or delivered to the payer, issuer or other 
obligor of the contractual rights. 

B. A custodian nominated under this section shall be a person to whom a ranatae of property 
of that kind may be made under Subsection A of Section 10, [46-7-20 NMSA 1978] of the Uniform 
Transfers to Minors Act. 

C. The nomination of a custodian under this section does not ‘create custodian property un- 
til the nominating instrument becomes irrevocable ora transfer to the nominated custodian is ~ 
completed under Section 10 of the Uniform Transfers to Minors Act. Unless the nomination of a 
custodian has been revoked, upon the occurrence of the future event the custodianship becomes ef- 
fective and the custodian shall enforce a transfer of the custodial property pursuant,to Pe rtiony 10 
of that act. 


History: Laws 1989, ch. 357, § 4. 


46-7-15. Transfer by gift or exercise of power of appointment. 


A person may make a transfer by irrevocable gift to, or the irrevocable exercise of a power of ap- 
pointment in favor of, a custodian for the benefit of a minor pursuant to Sarcain 10 [46-7- msi NMSA 
1978] of the Uniform Transfers to Minors Act. 


History: Laws 1989, ch. 357, § 5. 


46-7-16. Transfer authorized by will or trust. 


A. A personal representative or trustee may make an irrevocable transfer pursuant to Sec- 
tion 10 [46-7-20 NMSA 1978] of the Uniform Transfers to Minors Act to a custodian for the benefit 
of a minor as authorized in the governing will or trust. 

B. Ifthe testator or settler has nominated a custodian under peat 4 [46-7- 14 NMSA 197 8] of 
the Uniform Transfers to Minors Act to receive the custodial property, the transfer shall be mei, 
to that person. 

C.. If the testator or settler has not nominated a custodian under Section 4 of that act, or “ll 
persons so nominated as custodian die before the transfer or are unable, decline or are ineligible to 
serve, the personal representative or the trustee, as the case may be, shall designate the custodian 
from among those eligible to serve as custodian for property of that kind under Section 9 [46-7-19 
NMSA 1978] of that’act. vi ah 3; ) 


History: Laws 1989, ch. 357, § 6. 


46-7-17, Other transfer by fiduciary. 


A. Subject to Subsection C of this section, a personal representative or trustee may make an 
irrevocable transfer to another adult or trust company as custodian for the benefit of a minor pur- 
suant to Section 10 [46-7-20 NMSA 1978] of the Uniform Transfers to Minors Act in the absence of 
a will or under a will or trust that does not contain an authorization to do so. 
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B. Subject to Subsection C of this section,’a conservator may make an irrevocable transfer to 
another adult or trust company:as custodian for the < eee of the minor pursuant to Section 10 of 
that act. 

C. A transfer died Subsection A or B of this section may be made buily if: 

(1) the personal representative, trustee, or conservator considers the transfer to be in the 
best interest of the minor; | 

(2) the transfer is not prohibited by or i cieietatell ith MBE OvVaaLOn of the applicable will, 
trust agreement or other governing instrument; and 

(8) the transfer is authorized by the court 2) it gylesedd ten thousand déllara ($10,000) in 
value: 


History: Laws 1989, ch: 357,'§ 7. 


46-7-18. Transfer by obligor. 


A. Subject to Subsections B and C of this section, a person not subject to Section 6 or 7 [46-7-16 
or 46-7-17 NMSA 1978] of the Uniform Transfers to Minors Act who holds property of or owes a 
liquidated debt’to'a minor not having a conservator may make an irrevocable transfer to a custo- 
dian for the benefit of the minor pursuant to Section 10 [46-7-20 NMSA 1978] of that act. 

B. Ifa person having the right to do sounder Section 4'[46-7-14 NMSA 1978] of that act, has 
nominated‘a custodian under that pais to receive > the custodial property, the transfer shall be 
made to that person; 

C. Ifno custodian has been none ataa under Section 4 of that act, or all persons so nominated 
as custodian die before the transfer or are’ unable, decline or are ineligible to serve, a transfer 
under this section may be made to an adult member of the minor's family or to a trust company 
unless the property exceeds ten thousand dollars ($10,000) in idiey 


History: Laws 1989, ch. 357, § 8. 


46-7-19. Receipt for custodial property. 


A written acknowledgment of delivery by a custodian constitutes a sufficient receipt and dis- 
charge for custodial Propar transferred to the custodian pursuant to the Uniform Transfers to 
Minors Act. 


History: Laws 1989, ch. 357, § 9. 


46-7-20. Manner of creating custodial property and effecting transfer; 
: designation of initial custodian; control. 


A. Custodial property is created and a transfer is made whenever: 

(1) an uncertificated security or a certificated security in registered form is either: 

(a) registered in the name of the transferor, an adult other than the transferor or a 
trust company, followed in substance by the words: as custodian for (name 
of minor) under the Uniform Transfers to Minors Act"; or 

(b) delivered if in certificated form, or any document necessary for the transfer of an 
uncertificated security is delivered, together with any necessary endorsement to an adult other 
than the transferor or a trust company.as.custodian, accompanied by an instrument in substan- 
tially the form set forth in Subsection B of this section; 

(2) money is paid or delivered to a broker or financial institution for credit to an account in 
the name of the transferor, an adult other than the transferor or a trust company, followed in sub- 
stance by the words: "as custodian for (name of minor) under 
the Uniform Transfers to Minors Act"; 
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(3) the ownership of a life or endowment insurance policy or annuity contract is either: 
(a) registered with the issuer in the name of the trangteriin an adult other than the 
transferor or a trust company, followed in substance by the words: "as custodian for 
(name of minor) under the Uniform Transfers to Minors Act"; or 
(b) assigned in a writing delivered to an adult other than the transferor or a Gril 
company whose name in the assignment is followed in substance by the words: "as custodian for 
(name of minor) under the Uniform Transfers to Minors Act"; 

(4) an irrevocable exercise of a power of appointment or an irrevocable present right to fu- 
ture payment under a contract is the subject of a written notification delivered tothe payer, issuer 
or other obligor that the right is transferred to the transferor, an adult other than the transferor or 
a trust company, whose name in the notification is followed by the words: "as custodian for 

(name of minor) under the Uniform Transfers to Minors Act"; 

(5) an interest in real property is recorded in the name of the transferor, an adult other 
than the transferor or a trust company, followed in substance by the words: "as custodian for ____ 
| (name of minor) under the Uniform Transfers to Minors Act"; 

(6) acertificate of title issued by a department or agency of a state or of the United ee 
which evidences title to tangible personal property is either: 

(a) issued in the name of the transferor, an adult other than the. Gea nenaeas ora atrust 
company, followed in substance by the words: "as custodian for 
(name of minor) under the Uniform Transfers to Minors Act"; or 
(b) delivered to an adult other than the transferor or a trust company, endorsed to 
that person followed in substance by the words: "as custodian for tab 
___._ (name of minor) under the Uniform Transfers to Minors Act"; or 

(7) an interest in any property not described in sae (1) nepal: (6) of this subsec- 
tion is transferred to an adult other than the transferor or to a trust company by a written instru- 
ment in substantially the form set forth in Subsection B of this section. 

B. An instrument in the following form satisfies the requirements of pri RS (1) and (7) of 
Subsection A of this section: 


"TRANSFER UNDER THE UNIFORM TRANSFERS TO MINORS ACT 


if (name of the transferor or name and representative capac- 
ity if a fiduciary) hereby transfer to (name of custodian), as 
custodian for (name of minor) under the Uniform 
Transfers to Minors Act, the following: (insert a description of the custodial property sufficient to 
identify it). 
Dated: 
(Signature) 


(name of custodian) acknowledges receipt of the property de- 
scribed above as custodian for the minor named above under the Uniform Transfers to Minors Act. 
Dated: 


(Signature of Custodian) 
C. A transferor shall place the custodian in control of the custodial property as soon as Brien 
cable. ' 


History: Laws 1989, ch. 357, § 10. ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S. references. — Unex- 


plained gratuitous transfer of property from one relative 
to another as raising presumption of gift, 94 A.L.R.3d 608. 


642 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46-7-21 TRANSFERS TO MINORS 46-7-23 


46-7-21. Single custodianship. 


A transfer may be made only for one minor and only one person may be the custodian. All cus- 
todial property held under the Uniform Transfers to Minors Act by the same custodian for the 
benefit of the same minor constitutes a single custodianship. 


"History: Laws 1989, ch. 357, § 11. 


46-7-22. Validity and effect of transfer. 


A. The validity of a transfer made in a manner prescribed in the Uniform Transfers to Minors 
Act is not affected by: / 

(1) failure of the transferor to comply with Subsection.C of Section 10 [46-7-20 NMSA 
1978] of that act concerning possession and control; 

(2) designation of an ineligible custodian, except designation of the transferor in the case 
of property for which the transferor is ineligible to serve as custodian under Subsection A of Sec- 
tion 10 of that act; or 

(8) death or incapacity of a person nominated under Section 4 [46-7-14 NMSA 1978] or 
designated under Section 10 of that act as custodian or the disclaimer of the office by that person. 

B.. A transfer made pursuant to Section 10 of the Uniform Transfers to Minors Act is irrevo- 
cable, and the custodial property is indefeasibly vested in the minor, but the custodian has all the 
rights, powers, duties and authority provided in the Uniform Transfers to Minors Act and neither 
the minor nor the minor's legal representative has any right, power, duty or authority with respect 
to the custodial property except as provided in that act. 

C. By making a transfer, the transferor incorporates in the disposition all the provisions of 
that act and grants to the custodian, and to any third person dealing with a person designated as 
custodian, the respective powers, rights and immunities provided in that act. 


History: Laws 1989, ch. 357, § 12. Construction and effect of Uniform Gifts to Minors Act, 
50 A.L.R.38d 528. 
ANNOTATIONS AA Ree ) 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
dur. 2d Gifts § 15, 16. 


46-7-23. Care of custodial property. 


A. Acustodian shall: 
(1) take control of custodial property; 
(2) register or record title to custodial property if appropriate; and 
(3) collect, hold, manage, invest, and reinvest custodial property. 

B. In dealing with custodial property, a custodian shall observe the standard of care that would 
be observed by a prudent person dealing with property of another and is not limited by any other 
statute restricting investments by fiduciaries. If a custodian has a special skill or expertise or is 
named custodian on the basis of representations of a special skill or expertise, the custodian shall 
use that skill or expertise. However, a custodian, in the custodian's discretion and without liability 
to the minor or the minor's estate, may retain any custodial property received from a transferor. 

C. Acustodian may invest in or pay premiums on life insurance or endowment policies on: 

(1) the life of the minor only if the minor or the minor's estate.is the sole beneficiary; or 

(2) the life of another person in whom the minor has an insurable interest only to the 
extent that the minor, the minor's estate or the custodian in the capacity of custodian is the irre- 
vocable beneficiary. | 

D. A custodian at all times shall keep custodial property separate and distinct from all other 
property in a manner sufficient to identify it clearly as custodial property of the minor. Custo- 
dial property consisting of an undivided interest is so identified if the minor's interest is held as 
a tenant in common and is fixed. Custodial property subject to recordation is so identified if it is 
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recorded, and custodial property subject to registration isso identified if it is either registered, or 
held i in an account designated, in the name of the sro oe dalled in substance by the words: 
"as a custodian for 
(name of minor) under the Uniform Transfers to Minors Act". 

E. A custodian shall keep records of all transactions with respect to custodial property, includ- 
ing information necessary for the preparation of the minor's tax returns, and shall make them 
available for inspection at reasonable intervals by a parent or legal representative of the minor or 
by the minor if the minor has attained the age of fourteen years. 


History: Laws 1989, ch. 357, § 13. board of finance in selecting proper investments for in- 


. vestment of the permanent funds belonging to the mu- 
ANNOTATION seum of New Mexico are subject.to the "prudent person" 


Treasurer and board of finance subject to "pru- test in this section. 1964 Op. mgr Gen. No. 64- 29. 


dent person" test. — The state treasurer and the state 


46-7-24. Powers of custodian. 


A. Acustodian, acting in a custodial capacity, has all the rights, powers and authority over cus- 
todial property that unmarried adult owners have over their own property, but a custodian may 
exercise those rights, powers and authority in that capacity only. 

B. This section does not relieve a custodian from liability for breach of Section 13 [46- 1p 23 
NMSA 1978] of the Uniform Transfers to Minors Act. 


History: Laws 1989, ch. 357, § 14. 


46-7-25. Use of custodial property. 


A. Acustodian may deliver or pay to the minor or expend for the minor's benefit so much of 
the custodial, property asthe custodian considers advisable for the use and benefit of the minor, 
without court order and without regard to: 

(1) the duty or ability of the custodian personally or of any other person to support the 
minor; or 

(2) any other income or property of the minor which may be applicable or available for 
that purpose. 

B. On petition of an interested person or the minor if the minor has attained the age of four- 
teen years, the court may order the custodian to deliver or pay to the minor or expend for the 
minor's benefit so much of the custodial property as the court considers advisable for the use and 
benefit of the minor. 

C. A delivery, payment or expenditure under this section is in addition to, bei in substitution 
for, and does not affect any in ese of a person to support the minor. 


History: Laws 1989, ch. 357, § 15. 


46-7-26, Custodian's expenses, compensation and bond. 


A. A custodian is entitled to reimbursement from custodial property for reasonable expenses 
incurred in the performance of the custodian's duties, | 

B. Except for one who is a transferor under Section 5 [46-7-15 NMSA 1978] of the Uniform 
Transfers to Minors Act a custodian has a noncumulative election during each calendar year to 
charge reasonable compensation for services performed during that year. 

C, Except as provided in Subsection F of Section 19 [46-7- 29 NMSA 1978] of the Uniform 
Transfers to Minors Act, a custodian need not give a bond. ” 


f 


History: Laws 1989, ch. 357, § 16. arta ' “tae 
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46-7-27. Exemption of third person from liability. 


A third person in good faith and without court order may act on the instructions of or otherwise 
deal with any person purporting to make a transfer or purporting to act in the capacity of a custo- 
dian and, in the absence of knowledge, is not responsible for determining: 

_ A. the validity of the purported custodian's designation; 

B. the propriety of, or the authority under the Uniform Preas aw: to Minors Act, for any act of 
the purported custodian; 

C.. the validity or propriety under that act of any instrument or instructions executed or given 
either by the person purporting to make a transfer or by the purported custodian; or 

D. , the propriety of the application of any property of the minor delivered to the purported cus- 
todian. 


History: Laws 1989, ch. 357, § 17. 


46-7-28. Liability to third persons. 


‘A. Acclaim based on: 
(1) acontract entered into by a custodian acting in a rewstodiel capacity; 
(2) an obligation arising from the ownership or control of custodial property; or 
(3) atort committed during the custodianship, may be asserted against the custodial prop- 
erty by proceeding against the custodian in the custodial capacity, whether or not the custodian or 
the minor is personally liable therefore. 
B. A custodian is not personally liable: 
(1) ona contract properly entered into in the custodial capacity unless the custodian fails 
to reveal that capacity and to identify the custodianship in the contract; or 
(2) for an obligation arising from control of custodial property or for a tort committed dur- 
ing the custodianship unless the custodian is personally at fault. 
C.; A minor is not, personally liable for an obligation arising from ownership of custodial prop- 
erty or for a tort committed during the custodianship unless the minor is personally at fault. 


History: Laws 1989, ch. 357, § 18. 


46-7-29. Renunciation, resignation, death or removal of custodian; 
designation of successor custodian. 


A. A person nominated under Section 4 [46-7-14 NMSA 1978] of the Uniform Transfers to 
Minors Act or designated under Section 9 [46-7-19 NMSA 1978] of that act as custodian may 
decline to serve by delivering a valid disclaimer to the person who made the nomination or to 
the transferor or to the transferor's legal representative. If the event giving rise to a transfer has 
not occurred and no substitute custodian able, willing and eligible to serve was nominated under 
Section 4 of that act, the person who made the nomination may nominate a substitute custodian 
under Section 4 of that act; otherwise, the transferor or the transferor's legal representative shall 
designate a substitute custodian at the time of the transfer, in either case from among the persons 
eligible to serve as custodian for that kind of property under Subsection A of Section 10 [46-7-20 
NMSA 1978] of that act. The custodian so designated has the rights of a successor custodian. 

B. Acustodian at any time may designate a trust company or an adult other than a transferor 
under Section 5 [46-7-15 NMSA 1978] of the Uniform Transfers to Minors Act as successor cus- 
todian by executing and dating an instrument of designation before a subscribing witness other 
than the successor. If the instrument of designation does not contain or is not accompanied by the 
resignation of the custodian, the designation of the successor does not take effect until the custo- 
dian resigns, dies, becomes incapacitated or is removed. 
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C. Acustodian may resign at any. time by delivering-written notice to the minor if the minor 
has attained the age of fourteen years and to the successor custodian and by delivering the custo- 
dial property to the successor custodian. 

D. If a custodian is ineligible, dies or becomes inapacitated without having effectively desig- 
nated a successor and the minor has attained the age of fourteen years, the minor may designate 
as successor custodian, in the manner prescribed in Subsection B of this section, an adult member 
of the minor's family, a conservator of the minor or a trust company. If the minor has not attained 
the age of fourteen years or fails to act within sixty days after the ineligibility, death or incapac- 
ity, the conservator of the minor becomes successor custodian. Ifthe minor‘has no conservator or 
the conservator declines to ‘act; the transferor, the legal representative of the transferor or of the 
custodian,‘an adult member of the minor's family or any other interested person may petition the 
court to designate a successor custodian, 

E. A custodian who declines to serve under Subsection A of this section or resigns under Gabe 
section C of this section or the legal representative of a deceased or incapacitated custodian as 
soon as practicable, shall put the custodial property and records in the possession and control of 
the successor custodian. The successor custodian by action. may enforce the,obligation to deliver 
custodial property and records and becomes responsible for each item as received. 

F. A transferor, the legal representative of a transferor, an adult member of the minor's family, 
a guardian of the person of the minor, the conservator of the minor or the minor if the minor has 
attained the age of fourteen years may petition the court to remove the custodian for cause and to 
designate a successor custodian other than a transferor under Section 5 [96-7-15 NMSA 1978] of 
the Uniform Transfers to Minors Act or to require the custodian to give appropriate bond. 


History: Laws 1989, ch. 357, § 19. 


46-7-30. Accounting by and determination of liability of custodian. 


A. A minor who has attained the age of fourteen years, the minor's guardian ‘of the person or 
legal representative, an adult member of the minor's family, a transferor or a traketerere ass 
representative may petition the court: 2 

(1) for an accounting by the canteen or the custodian's age PU Rcce RAE or 

(2) for a determination of responsibility, as between the custodial property and the custo- 
dian personally, for claims against the custodial property unless the responsibility has been adju- 
dicated in an action under Section 8 [46-7-18 NMSA 1978] of the Uniform Transfers to Minors Act 
to which the minor or the minor's legal representative was a party. 

B. Asuccessor custodian may petition the court for an accounting by the predecessor custodian. 

C,.. The court, in a proceeding under the Uniform Transfers to Minors Act or in any.other pro- 
ceeding may require or permit the custodian or the custodian's legal representative to account. 

D,. If a custodian is removed under Subsection F of Section 19 [46-7-29 NMSA 1978] of the 
Uniform Transfers to Minors.Act, the court shall require an accounting and order delivery of the 
custodial property and records to the successor custodian and the execution of all instruments 
required for transfer of the custodial property. | 


History: Laws 1989, ch. 357, § 20. 


46-7-31. Termination of custodianship. 


The custodian shall transfer in an appropriate manner the custodial property to the minor or to 
the minor's estate upon the earlier of: 

A. the minor's attainment of twenty-one years of age with respect to custodial property mand 
ferred under Section 5 or 6 [46-7-15 or 46-7-16 NMSA 1978] of the Uniform Transfers to: Minors 
Act; 
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B. the minor's attainment of the age of majority under the laws of this state other than the 
Uniform Transfers to Minors Act with ene to custodial property transferred under Section 7 or 
8 [46-7-17 or 46-7-18 NMSA 1978] of that act; eee! 

C. the minor's death. 


History: Laws 1989, ch. 357, § 21. 5 Cross references. — For age of majority, see 28-6-1 
NMSA 1978. 


46-7-32. Applicability. 


The Uniform Transfers to Minors Act applies to a transfer within the scope of Section 3 [46- 7-13 
NMSA 1978] of that act made after its effective date if: 

A. the transfer purports to have been made under the Uniform Gifts to Minors Act of New 
Mexico; or 

B. the instrument by which the transfer purports to have heen made uses in substance the des- 
ignation "as custodian under the Uniform Gifts to Minors Act" or "as custodian under the Uniform 
Transfers to Minors Act" of any other state and the application of the Uniform Transfers to Minors 
Act is necessary to validate the transfer. | 


History: Laws 1989, ch. 357, § 22. Compiler's notes. — The Uniform Gifts to Minors Act 


was repealed in 1989 by the same act that enacted this 
section, 


46-7-33. Effect on existing custodianships. 


A: Any transfer of custodial property as now defined in the Uniform Transfers to Minors Act 
made before the effective date of that act is validated notwithstanding that there: was no specific 
authority in the Uniform Gifts to Minors Act for the coverage of custodial property of that kind or 
for a transfer from that source at the time the transfer was made.” 

B.. The Uniform Transfers to Minors Act applies to all transfers made before the effective date 
of that act in a manner and form prescribed in the Uniform Gifts to Minors Act, except insofar as 
the application impairs constitutionally vested rights or extends the curp ier of custodianships in 
existence on the effective date of that act. 

C.. Sections 2 and 21 [46-7-12 and 46-7-31 NMSA 1978] of the Uniform Transfers to Minors Act 
with respect to the age of a minor for whom custodial property is held under ‘that act do not apply 
to custodial property held in a custodianship that terminated because of the minor's attainment of 
the age of eighteen after June 17, 1973:and before the effective date of this section. 


History: Laws 1989, ch. 357, § 23. é The Uniform Gifts to eae Act was repealed in 1989 


Compiler's notes. — Laws 1989, ch. 357,.§ 27.made ,__ by the same act that enacted this section. 
the Uniform Transfers to Minors Act effective on July 1, 


1989, 


46-7-34. Uniformity of application and construction. 


The Uniform Transfers to Minors Act shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of that act among states enacting it. 


History: Laws 1989, ch. 357, § 24. Severability. — Laws 1989, ch. 357, § 25 provides for 
the severability of the Uniform Transfers to Minors Act if 
any part or application thereof is held invalid. 
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ARTICLE 8 


Simplification of Fiduciary Security Transfers 


Sec. Sec 

46-8-1. Short (long) title. 46-8-6. Adverse claims. 

46-8-2. Definitions. 46-8-7. Non-liability of corporation aod transfer agent. 
46-8-3, Registration in the name of a fiduciary. 46-8-8. Non-liability of third persons. 

46-8-4. Assignment by a fiduciary. 46-8-9. Territorial application. 

46-8-5, Evidence of appointment or incumbency. 46-8-10. Tax obligations. 


46-8-1. Short (long) title. 


Sections 1 through 10 [46-8-1 through 46-8-10 NMSA 1978] of this act may be nied as the "Unis 
form Act for Simplification of Fiduciary Security Transfers". 


History: Laws 1991, ch. 177, § 1. For Uniform Transfers to Minors Act, see Chapter 46, 


Cross references. — For fiduciary obligations and in- = = Article 7 NMSA 1978. 
vestments, see Chapter 46, Article 1 NMSA 1978. For notice to purchaser of adverse claims, see 55-8-105 
For trusts, see Chapter 46A NMSA 1978. NMSA 1978. 


46-8-2. Definitions. 


In the Uniform Act for Simplification of Fiduciary Security Transfers, unless the context other- 
wise requires: 

A. "assignment" includes any written stock power, bond power, bill of sale, deed, declaration of 
trust or other instrument of transfer; 

B. "claim of beneficial interest" includes a claim of any anté¥at by a decedent's ibatbet diintidihe 
utee, heir or creditor, a beneficiary under a trust, a ward, a beneficial owner ofa security registered 
in the name of a nominee or a minor owner of a security registered in the name of a custodian, or 
a claim of any similar interest, whether the claim is asserted by the claimant or by a fiduciary or 
by any other authorized person on his behalf, and includes a claim that the iepnstey would be in 
breach of fiduciary duties; 

C. "corporation" means a private or public corporation, association or trust issuing a security; 

D. "fiduciary" means an executor, administrator, trustee, guardian, committee, conservator, cu- 
rator, muton custodian or nominee; 

E. "person" includes an individual, a Baraat atinh, government or governmental subdivision or 
agency, business trust, estate, trust, partnership or association, two or more persons Se a joint 
or common interest or any other legal or commercial entity; 

F. "security" includes any share of stock, bond, debenture, note or other security seued by a 
corporation that is registered as to ownership on the books of the corporation; 

G. "transfer" means a change on the books of a corporation in the registered ownership of a 
security; and 

H. "transfer agent" means a person employed or authorized by a corporation to transfer securi- 
ties issued by the corporation. 


History: Laws 1991, ch. 177, § 2. 


46-8-3. Registration in the name of a fiduciary. 


A corporation or transfer agent registering a security in the name of a person who is a fiduciary 
or who is described as a fiduciary is not bound to inquire into the existence, extent or correct de- 
scription of the fiduciary relationship; and thereafter the corporation and its transfer agent may 
assume without inquiry that the newly registered owner continues to be the fiduciary until the 
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corporation or transfer agent receives written notice that the fiduciary is no longer acting as such 
with respect to the particular security. 


History: Laws 1991, ch. 177, § 3. 


46-8-4, Assignment by a fiduciary. 


Except as otherwise providedin the Uniform Act for Simplification of Fiduciary Security Trans- 
fers, a corporation or transfer agent making a transfer of a security pursuant to an assignment by 
a fiduciary: 

A. may assume without inquiry that the assignment, even though to the fiduciary himself or to 
his nominee, is within his authority and capacity and is not in breach of his fiduciary duties; 

B. may assume without inquiry that the fiduciary has complied with any controlling instru- 
ment and with the law of the jurisdiction governing the fiduciary relationship, including any law 
requiring the fiduciary to obtain court approval of the transfer; and 

C. is not charged with notice of and is not bound to obtain or examine any court record or any 
recorded or unrecorded document relating to the fiduciary relationship or the assignment, even 
though the record or document is.in its possession. 


History: Laws 1991, ch. 177, § 4. 


46-8-5. Evidence of appointment or incumbency. 


A corporation or transfer agent making a transfer pursuant to an assignment by a fiduciary who 
is not the registered owner shall obtain the following evidence of appointment or incumbency: 

A. in the case of a fiduciary appointed or qualified by a court, a certificate issued by or under 
the direction or supervision of that court or an officer thereof and dated within sixty days before 
the transfer; or 

B. in any other case, a copy of a document showing the appointment or a certificate issued by or 
on behalf of a person reasonably believed by the corporation or transfer agent to be responsible or, 
in the absence of such a document or certificate, other evidence reasonably deemed by the corpo- 
ration or transfer agent to be appropriate; corporations and transfer,agents may adopt standards 
with respect to evidence of appointment or,incumbency under this subsection provided such stan- 
dards are not manifestly unreasonable; neither the corporation nor transfer agent is charged with 
notice of the contents of any document obtained pursuant .to Subsection B of this section except to 
the extent that the contents relate directly to the appointment or incumbency. 


History: Laws 1991, ch, 177, § 5. 


46-8-6. Adverse claims. 


A. A person asserting a claim of beneficial interest adverse to the transfer of a security pursu- 
ant to an assignment by a fiduciary may give the corporation or transfer agent written notice of 
the claim. The corporation or transfer agent is not put on notice unless the written notice identi- 
fies the claimant, the’ registered owner, and the issue of which the security is a part, provides an 
address for communications directed to the claimant and is received before the transfer. Nothing 
in the Uniform Act for the Simplification of Fiduciary Security Transfers relieves the corporation 
or transfer agent of any liability for making or refusing to make the transfer after it is so put on 
notice unless it proceeds in the manner authorized in Subsection B of this section. 

B. As soon as practicable after the presentation of a security for transfer pursuant to an as- 
signment by a fiduciary, a corporation or transfer agent which has received notice of a claim of 
beneficial interest adverse to the transfer may send notice of the presentation by registered or 
certified mail to the claimant at the address given by him. If the corporation or transfer agent so 
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mails such a notice it shall withhold the transfer for thirty days after the mailing and shall peri 
make the transfer unless restrained by a court order. 


History: Laws 1991, ch. 177, § 6. 


46-8-7, Non-liability of corporation and transfer agent. 


A’corporation or transfer agent incurs no liability to any person by making a transfer or other- 
wise acting in a manner authorized by the Uniform Act for Simplification of aps et pipe 
Transfers. 


History! Laws 1991, ch. 177, § 7. 


46-8-8. Non-liability of third persons. 


A. No person who participates in the acquisition, disposition, assignment or transfer of a se- 
curity by or to a fiduciary, including a person who guarantees the signature of the fiduciary, is 
liable for participation in any breach of fiduciary duty by reason of failure to inquire whether the 
transaction involves a breach unless it is shown that he acted with actual knowledge that the pro- 
ceeds of the transaction were being or were to be used wrongfully for the individual benefit of the 
fiduciary or that the transaction was otherwise in breach of duty. 

B. Ifa corporation or transfer.agent. makes a transfer pursuant to an assignment by a fidu- 
ciary, a person who guaranteed the signature of the fiduciary is not liable on the guarantee to any 
person to whom the corporation or transfer agent by reason of The Uniform Act for Simplification 
of Fiduciary Security Transfers incurs no liability. ) 

C.. This section does not arapape any Re iaay upon the bonpdinater or nit transfer agent. 


History: Laws 1991, ch. 177, § 8, 


46-8-9. Territorial application. 


A. The rights and duties of a corporation and its transfer agents in registering a security in the 
name of a fiduciary or in making a transfer of a security pursuant to an assignment by a fiduciary 
are governed by the law of the jurisdiction under whose laws the corporation is organized. © 

B. The Uniform Act for Simplification of Fiduciary Security Transfers applies to the rights and 
duties of a person other than the corporation and its transfer agents with regard to acts and omis- 
sions in this state in connection with the acquisition, disposition, assignment or transfer of a secu- 
rity by or to a fiduciary and of a person who guarantees in this state the signature of a fiduciary in 
connection with such a transaction. 


vane Laws 1991, ab. 177, § 9. 


46-8-10. Tax obligations. 


The Uniform Act for the Simplification of Fiduciary Transfers does not affect any obligation of a 
corporation or transfer agent with respect to estate, tastighar ites succession or eg taxes epee 
by the laws of this state. a 


‘ 


History: Laws 1991, ch. 177, § 10. 
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46-9-1 


UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 


46-9-8 


ARTICLE 9 


Uniform Management of Institutional Funds Act 


. Repealed. 
. Repealed. 
. Repealed, 
. Repealed. 
. Repealed. 
. Repealed. 


46-9-1. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-1 
NMSA 1978, enacted by Laws 1997, ch. 199, § 1, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-2. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-2 
NMSA 1978, enacted by Laws 1997, ch. 199, § 2, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-3. Repealed. 


Repeals. — Laws 2009, ch. 180, § 11 repealed 46-9-3 
NMSA 1978, enacted by Laws 1997, ch. 199, § 3, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-4. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-4 
NMSA 1978, enacted by Laws 1997, ch. 199, § 4, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-5. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-5 
NMSA 1978, enacted by Laws 1997, ch. 199, § 5, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-6. Repealed. 


Repeals. — Laws 2009, ch, 130, § 11 repealed 46-9-6 
NMSA 1978, enacted by Laws 1997, ch, 199, § 6, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-7. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed’46-9-7 
NMSA 1978, enacted by Laws 1997, ch. 199, § 7, relating 
to the Uniform Management of Institutional Funds Act, 


46-9-8. Repealed. 


Repeals. — Laws 2009, ch, 130, § 11 repealed 46-9-8 
NMSA 1978, enacted by Laws 1997, ch. 199, § 8, relating 
to the Uniform Management of Institutional Funds Act, 
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46-9-7. Repealed. 
46-9-8. Repealed. 
46-9-9, Repealed. 
46-9-10. Repealed. 
46-9-11. Repealed. 
46-9-12. Repealed. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 


| the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 


effective July 1, 2009. For provisions of former section, see 
the 2008 NMSA 1978 on NMOneSource.com. 
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46-9-9. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-9 effective July 1, 2009. For provisions of former section, see 
NMSA 1978, enacted by Laws 1997, ch. 199, § 9, relating the 2008 NMSA 1978 on NMOneSource.com. 
to the Uniform Management of Institutional Funds Act, 


46-9-10. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-10 effective July 1, 2009. For provisions of former section, see 
NMSA 1978, enacted by Laws 1997, ch. 199, § 10, relating the 2008 NMSA 1978 on NMOneSource.com. , 
to the Uniform Management of Institutional Funds Act, 


46-9-11. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-11 effective July 1, 2009. For provisions of former section, see 
NMSA 1978, enacted by Laws 1997, ch. 199, § 11, relating the 2008 NMSA 1978 on NMOneSource,com. 
to the Uniform Management of Institutional Funds Act, 


46-9-12. Repealed. 


Repeals. — Laws 2009, ch. 130, § 11 repealed 46-9-12 effective July 1, 2009. For provisions of former section, see 
NMSA 1978, enacted by Laws 1997, ch. 199, § 12, relating the 2008 NMSA 1978 on NMOneSource,com. 
to the Uniform Management of Institutional Funds Act, 


ARTICLE 9A 


Uniform Prudent Management of Institutional Funds 


Sec. Sec. © 

46-9A-1, Short title. 46-9A-6. Release or modification of restrictions on man- 

46-9A-2. Definitions. agement, investment or purpose. . 

46-9A-3. Standard of conduct in managing and investing 46-9A-7. Reviewing compliance. 
an institutional fund. 46-9A-8, Application to existing institutional fi 

46-9A-4. Appropriation for expenditure or accumulation of 46-9A-9. Relation to Electronic Signatures in Global and 
an endowment fund; rules of construction. National Commerce Act. 

46-9A-5. Delegation of management and investment 46-9A-10. Uniformity of application and construction. 
functions. 


46-9A-1. Short title. 


This act [46-9A-1 through 46-9A-10 NMSA 1978] may be cited as the "Uniform Prudent Man- 
agement of Institutional Funds Act". 


History: Laws 2009, ch. 1380, § 1. Effective dates. — Laws 2009, ch? 180;.§ 12 provided 
that the act was effective July 1, 2009. 


46.94.9, Definitions, 


As used in the Uniform Prudent Management of Institutional Funds Act: 

A. "charitable purpose" means the relief of poverty, advancement of education or religion, pro- 
motion of health, promotion of a governmental purpose or any other purpose the achievement of 
which is beneficial to the community; | ' 

B. "endowment fund" means an institutional fund or part thereof that, pursuant to the terms 
of a gift instrument, is not wholly expendable by the institution on a current basis. "Endowment 
fund" does not include assets that an institution designates as an endowment fund for its own use; 

C. "gift instrument" means a record or records, including an institutional solicitation, pursuant 
to which property is granted to, transferred to or held by an peetutin as an institutional fon 

D. "institution" means: 
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; (1) a person; other than an individual, organized and operated exclusively for charitable 
purposes; 
_» (2) a government or governmental subdivision, agency or instrumentality, to the extent 
that it holds funds exclusively for a charitable purpose; or 
(3) a trust that had both charitable and SS aa interests, after:all noncharitable 
interests have terminated; 
_E.. “institutional fund" means a fund held by an institution Baetiiainiath for charitable purposes. 
"Institutional fund" does not include: 
(1) - program-related assets; 
(2) a fund held for an institution by a trustee that is not an institution; 
(3) a fund in which a beneficiary that is not an institution has an interest, other shat an 
interest that could arise upon violation or failure of the purposes of the fund; 
(4). a fund established pursuantto the provisions of Article 8, Section 10 of the constitution 
of New Mexico; or 
(5) -a fund established pursuant to the provisions of Article 12, Section 2 of the constitution 
of New Mexico; 

F. "person" means an individual, ScupoR BATE baainews trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government or governmental sub- 
division, agency or instrumentality or any other legal or commercial entity; 

G. "program-related asset" means an asset held by an institution primarily to apeddipligh a 
charitable purpose of the institution and not primarily for investment; and 

H. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form. 


History: Laws 2009, ch. 130, § 2. Effective dates. — Laws 2009, ch. 180, § 12 provided 
that the act was effective July 1, 2009. 


46-9A-3. Standard of conduct in managing and investing an 
institutional fund. 


A. Subject to the feeant of a donor expressed in a gift instrument, an institution, in managing 
and investing an institutional fund, shall consider the charitable purposes of the institution and 
the purposes of the institutional fund. 

B.. In addition to complying with the duty of loyalty imposed by law other than the Uniform 
Prudent Management of Institutional Funds Act, each person responsible for managing and in- 
vesting an institutional fund shall manage and invest the fund in good faith and with the care an 
ordinarily prudent person in a like position would exercise under similar circumstances. 

C. In managing and investing an institutional fund, an institution: 

(1) may incur only costs that are appropriate and reasonable in relation to the assets, the 
purposes of the institution and the skills available to the institution; and 

(2) shall make a reasonable effort to verify facts relevant to the management, and invest- 
ment of the fund. 

D. An institution may pool two or more institutional funds for purposes of management and 
investment. 

E. Except as otherwise provided by a gift instrument, the following rules apply: 

(1) in managing and investing an institutional fund, the following factors, if relevant, shall 

be considered: 

(a) general economic conditions; 

(b) the possible effect of inflation or deflation; 

(c) the expected tax consequences, if any, of investment decisions or strategies; 

(d) the role that each investment or course of action plays within the overall invest- 
ment portfolio of the fund; 

(e) the expected total return from income and the appreciation of investments; 

(f) other resources of the institution; 


653 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46-9A-4 FIDUCIARIES AND TRUSTS A 46-9A-4 


(g) the needs of the institution and the fund to make distributions and to preserve 
capital; and 
. (h) an asset's special relationship or special value, if any, to the charitable Seated 

of the institution; 

(2) «management and investment discteiories about an individual asset shall be made not in 
isolation but rather in the context of the institutional fund's portfolio of investments as a whole 
and as a part of an overall investment strategy having risk and return objectives reasonably suited 
to the fund and to the institution; 

(3) except as otherwise provided by law other than the uiisstotin Prudent Management of 
Institutional Funds Act, an institution may invest in any kind of property or type of investment 
consistent with this section; . 

(4) an institution shall diversify the investments of an institutional fund unless the insti- 
tution reasonably determines that, because of special circumstances, the purposes of the fund are 
better served without diversification; 

(5) within a reasonable time after receiving property, an institution shall make arid carry 
out decisions concerning the retention or disposition of the property or to rebalance a portfolio, in 
order to bring the institutional fund into compliance with the purposes, terms and distribution 
requirements of the institution as necessary to meet other circumstances of the institution and the 
requirements of the Uniform Prudent: Management of Institutional Funds Act; and 

(6) aperson that has special skills or expertise, or is selected in reliance upon the person's 
representation that the person has special skills or expertise, has a duty to use those skills or that 
expertise in managing and investing institutional funds. 


History: Laws 2009, ch. 130, § 3. , Effective dates. — Laws 2009, ch. 180, § 12 provided 
z that the act was effective July 1, 2009. 


46-9A-4. Appropriation for expenditure or accumulation of an 
endowment fund; rules of construction. 


A. Subject to the intent of a donor expressed in the gift instrument, an institution may ap- 
propriate for expenditure or accumulate so much of an endowment fund as the institution deter- 
mines is prudent for the uses, benefits, purposes and duration for which the endowment fund is 
established. Unless stated otherwise in the gift instrument, the assets in an endowment fund are 
donor-restricted assets until appropriated for expenditure by the institution. In making a deter- 
mination to appropriate or accumulate, the institution shall act in good faith, with the care that an 
ordinarily prudent person in a like position would exercise under similar circumstances, and shall 
consider, if relevant, the following factors: 

(1) the duration and preservation of the endowment fund; 

(2) the purposes of the institution and the endowment fund; 

(3) general economic conditions; 

(4) the possible effect of inflation or deflation; 

(5) the expected total return from income and the appreciation of investments; 
(6) other resources of the institution; and 

(7) the investment policy of the institution. 

B, To limit the authority to appropriate for expenditure or accumulate pursuant to Subsection 
A of this section, a gift instrument shall specifically state the limitation. 

C. Terms in a gift instrument designating a gift as an endowment, or a direction or authoriza- 
tion in the gift instrument to use only "income", "interest", "dividends" or "rents, issues or profits", 
or "to preserve the principal intact", or words of similar import: é 

(1) create an endowment fund of permanent duration unless other language in the gift 
instrument limits the duration or purpose of the fund; and 

(2) do not otherwise limit the authority to appropriate for expenditure or accumulate pur- 
suant to Subsection A of this section. 


atoiys Laws 2009, ch. 130, § 4. Effective dates. — Laws 2009, ch. 130, § 12 provided 
that the act was effective July 1, 2009, 
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46-9A-5. Delegation of management and investment functions. 


A. Subject to any specific limitation set forth in a gift instrument or in any law other than 
the Uniform Prudent Management of Institutional Funds Act, an institution may delegate to an 
external agent the management and investment of an institutional fund to the extent that an in- 
stitution could prudently delegate under the circumstances. An institution shall act in good faith, 
with the care that an ordinarily prudent person in a like position would exercise under similar 
circumstances, in: 

(1) selecting an agent; 

(2) establishing the scope and terms of the delegation, consistent with the purposes of the 
institution and the institutional fund; and 

(3) periodically reviewing the agent's actions in order to monitor the agent's performance 
and compliance with the scope and terms of the delegation. 

B. In performing a delegated function, an agent owes a duty to the institution to exercise rea- 
sonable care to comply with the scope and terms of the delegation. 

C. An institution that complies with Subsection A of this section is not liable for the decisions 
or actions of an agent to which the function was delegated. 

D. By accepting delegation of a management or investment function from an institution that is 
subject to the laws of this state, an agent submits to the jurisdiction of the courts of this state in all 
proceedings arising from or related to the delegation or the performance of the delegated function. 

EK. An institution may delegate management and investment functions to its committees, offi- 
cers or employees as authorized by law of this state other than the Uniform Prudent Management 
of Institutional Funds Act. 


History: Laws 2009, ch. 130, § 5. Effective dates. — Laws 2009, ch. 180, § 12 provided 
that the act was effective July 1, 2009. 


46-9A-6. Release or modification of restrictions on management, 
investment or purpose. 


A. Ifthe donor consents in a record, an institution may release or modify, in whole or in part, a 
restriction contained in a gift instrument on the management, investment or purpose of an insti- 
tutional fund. A release or modification may not allow a fund to be used for a purpose other than 
a charitable purpose of the institution. 

B. The court, upon application of an institution, may modify a restriction contained in a gift 
instrument regarding the management or investment of an institutional fund if the restriction has 
become impracticable or wasteful, if the restriction impairs the management or investment of the 
fund, or if, because of circumstances not anticipated by the donor, a modification of a restriction 
will further the purposes of the fund. The institution shall notify the attorney general of the ap- 
plication, and the attorney general shall be given an opportunity to be heard. To the extent practi- 
cable, any modification shall be made in accordance with the donor's probable intention. 

C. Ifa particular charitable purpose or a restriction contained in a gift instrument on the use 
of an institutional fund becomes unlawful, impracticable, impossible to achieve or wasteful, the 
court, upon application of an institution, may modify the purpose of the fund or the restriction 
on the use of the fund in a manner consistent with the charitable purposes expressed in the gift 
instrument. The institution shall notify the attorney general of the application, and the attorney 
general shall be given an opportunity to be heard. 

D. If an institution determines that a restriction contained in a gift instrument on the man- 
agement, investment or purpose of an institutional fund is unlawful, impracticable, impossible 
to achieve or wasteful, the institution, sixty days after notification to the attorney general, may 
release or modify the restriction, in whole or part, if: 

(1) the institutional fund subject to the restriction has a total value of less than twenty- 
five thousand dollars ($25,000); 
(2) more than twenty years have elapsed since the fund was established; and 
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(3) the institution uses the: property in a manner consistent with the charitable purposes 
expressed in the gift instrument. 


History: Laws 2009, ch. 180, § 6. | Effective dates. — Laws 2009, ch. 130, § 12 provided 
that the act was effective July 1,2009. 


iz 


46-9A-7. Reviewing compliance. 


Compliance with the Uniform Prudent Management of Institutional Funds Act is determined in 
light of the facts and circumstances existing at the time a decision is made or action is taken and 
not by hindsight. 


History: Laws 2009, ch. 130, § 7. Effective dates. — Laws 2009, ch. 130, § 12, provided 
that the act was effective July 1, 2009. 


46- 9A-8. Application to existing institutional funds. 


The Uniform Prudent Management of Institutional Funds Act applies to inatitutionial funds 
existing on or established after July 1, 2009. As applied to institutional funds existing on July.1, 
2009, the Uniform Prudent Management of Institutional Funds Act governs only decisions made 
or actions taken on or after July 1, 2009. Decisions made and actions taken before July 1, 2009 are 
governed by the Uniform Management of Institutional Funds Act [repealed] as if that act had oy 
been repealed. 


History: Laws 2009, ch. 180, § 8. Laws 2009, ch. 130, § 11, repealed the Uniform Manage- 


Bracketed material. — The bracketed material was ment of Institutional Funds Act, effective July 1, 2009. 
inserted by the compiler and is not part of the law. Effective dates. — Laws 2009, ch. 180, § 12 provided 


that the act was effective July 1, 2009, 


46-9A-9. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Prudent Management of Institutional Funds Act modifies, limits and supersedes 
the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C, Section 7001 
et seq., but does not modify, limit or supersede Section 101 of that act, 15 U.S.C. Section, 7001(a), 
or authorize electronic delivery of any of the notices described in Section 498 of that act; 15,U,S.C. 
Section 7003(b). 


History: Laws 2009, ch. 180, § 9. Effective dates, — Laws 2009, ch. 130, § 12 provided 
that the act was effective July 1, 2009. 


46-9A-10. Uniformity of application and construction. 


In applying and construing the Uniform Prudent Management of Institutional Finds Act, con- 
‘sideration shall be given to the need to promote uniformity of the law with respect to its subject 
matter among states that enact it. 


History: Laws 2009, ch. 180, § 10. Effective dates. — Laws 2009, ch. 130, § 12 i iee 
: that the act, was effective July 1, 2009. 
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46-10-1 UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT 46-10-7 


ARTICLE 10 


Uniform Disclaimer of Property Interests Act 


Sec. Sec. 

46-10-1. Recompiled. 46-10-9. Recompiled. 
46-10-2. Recompiled. 46-10-10. Recompiled. 
46-10-38. Recompiled. 46-10-11. Recompiled. 
46-10-4. Recompiled, 46-10-12. Recompiled. 
46-10-5. Recompiled. 46-10-13. Recompiled. 
46-10-6. Recompiled. 46-10-14. Recompiled. 
46-10-7, Recompiled. 46-10-15. Recompiled. 
46-10-8. Recompiled. 46-10-16. Recompiled. 


46-10-17. Repealed. 


46-10-1. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 89 recom- 
piled and amended former 46-10-1 NMSA 1978 as 45-2- 
1101 NMSA 1978, effective January 1, 2012. 


46-10-2. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 90 recom- 
piled and amended former 46-10-2 NMSA 1978 as 45-2- 
1102 NMSA 1978, effective January 1, 2012. 


46-10-3. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 101 recom- 


piled former 46-10-3 NMSA 1978 as 45-2-1103 NMSA 
1978, effective January 1, 2012. 


46-10-4. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-4 NMSA 1978 as 45-2-1104 NMSA 
1978, effective January 1, 2012. 


46-10-5. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 101 recom- 


piled former 46-10-5 NMSA 1978 as 45-2-1105 NMSA 
1978, effective January 1, 2012. 


46-10-6. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 91 recom- 
piled and amended former 46-10-6 NMSA 1978 as 45-2- 
1106 NMSA 1978, effective January 1, 2012. 


46-10-7. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-7 NMSA 1978 as 45-2-1107 NMSA 
1978, effective January 1, 2012. 
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46-10-8 


46-10-8. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 


piled former 46-10-8 NMSA 1978 as 45-2-1108 NMSA 


1978, effective January 1, 2012. 


46-10-9. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-9 NMSA 1978 as 45-2-1109 NMSA 
1978, effective January 1, 2012. 


46-10-10. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-10 NMSA 1978 as 45-2-1110 NMSA 
1978, effective January 1, 2012. 


46-10-11. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-11 NMSA 1978 as 45-2-1111 NMSA 
1978, effective January 1, 2012. 


46-10-12. Recompiled. 


Recompilations. — Laws 2011, ch’ 124, § 92 recom- 
piled and amended former 46-10-12 NMSA 1978 as 45-2- 
1112 NMSA 1978, effective January 1, 2012. 


46-10-13. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-18 NMSA 1978 as 45-2-1113 NMSA 
1978, effective January 1, 2012. 


46-10-14. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-14 NMSA 1978 as 45-2-1114 NMSA 
1978, effective January 1, 2012. 


46-10-15. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 93 recom- 
piled and amended former 46-10-15 NMSA 1978 as 45-2- 
1115 NMSA 1978, effective January 1, 2012. 


46-10-16. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 101 recom- 
piled former 46-10-16 NMSA 1978 as 45-2-1116 NMSA 
1978, effective January 1, 2012. 


46-10-17. Repealed. 


Repeals. — Laws 2011, ch. 124, § 97 repealed 46-10-17 
NMSA 1978, as enacted by Laws 2001, ch. 290, § 17, relat- 
ing to uniformity of application and construction, effective 


_ FIDUCIARIES AND TRUSTS 
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January 1, 2012. For provisions of former section, see the 
2010 NMSA 1978 on NMOneSource.com. 
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46-11-101 UNIFORM POWERS OF APPOINTMENT 46-11-102 


ARTICLE 11 


Uniform Powers of Appointment 


Sec. Sec. 
F 46-11-312. Disposition of unappointed property if partial 
Article 1.GENERAL PROVISIONS _. appointment to taker in default. 
46-11-101. Short title. 46-11-3138. Appointment to taker in default. 
46-11-102. Definitions. 46-11-314. Powerholder's ipa to revoke or amend 
46-11-1038.’ Governing law, — exercise. 
46-11-104. Common law and eridtiglad of equity. Article 4, DISCLAIMER OR RELEASE; CONTRACT 
Article 2. CREATION, REVOCATION AND TO APPOINT OR NOT TO APPOINT 
Se EOIN ee 4611-401, Disclaimer. 
46-11-402, Authority to release. 

46-11-201. . Creation of power of appointment. 46-11-403. Method of release. 
46-11-202. Nontransferability, 46-11-404, Revocation or amendment of release, 
46-11-203. Presumption of unlimited authority. 46-11-405. Power~to contract; presently exercisable 
46-11-204, Exception to presumption of unlimited au- power of appointment: 

thority. . 46-11-406, Power to contract; power of appointment not 
46-11-205. Rules of classification. : presently exercisable. 
46-11-206. Power to revoke or amend. 46-11-407. Remedy for breach of contract to appoint or 

Article 3, EXERCISE OF POWER OF u rt td eh 
APPOINTMENT Article 5. RIGHTS OF POWERHOLDER'S 
wy : ‘ CREDITORS IN APPOINTIVE 
46-11 301, at tation for exercise of power of appoint- | PROPERTY 
46-11-302. Intent to exercise; determining intent from — 46-11-501. Creditor claim; general power created by 
residuary clause. powerholder, 

46-11-8303. Intent to exercise; after-acquired power. 46-11-502. Creditor claim; general power not created by 
46-11-304. Substantial compliance with donor-imposed * powerholder. 

formal requirement, ns 46-11-508. Power to withdraw. 
46-11-305, Permissible appointment. 46-11-504, Creditor claim; nongeneral power. 
46-11-306. Appointment to deceased appointee or per- ’ 

missible appointee's descendant. Article 6. MISCELLANEOUS PROVISIONS 
46-11-307. Impermissible appointment. - . 46-11-601. Uniformity of application and construction. 
46-11-308. Selective allocation doctrine. 46-11-602. Relation to Electronic Signatures in Global 


46-11-309. Capture doctrine; disposition of ineffectively 
appointed property under general power. 

46-11-310, Disposition of unappointed property under 
released or unexercised general power. 

46-11-311. Disposition of unappointed property under 
released or unexercised nongeneral power. 


and National Commerce Act. 
46-11-6038. Application to existing relationships. 


ARTICLE 1 
GENERAL PROVISIONS 


46-11-101. Short title. 


Sections 101 through 603 [46-11-101 through 46-11-603] of this aoe may be cited as the "Uniform 
Powers of Appointment Act". 


History: Laws 2016, ch. 69,§:101. ><. Effective dates. — Laws 2016, ch. 69,.§ 727B made 
re 1 Laws 2016, ch. 69, §§ 101 through 6038 and 724 effective 
January 1, 2017. 


46-11-102. Definitions. 


As used in the Uniform Powers of Appointment Act: ; { 

A. "appointee" means a person to which a powerholder makes an appointment of appointive 
property; | , ra 

B. ‘"appointive property" means the property or property interest subject to a power of appoint- 
ment; sie . 
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C. "blanket-exercise clause" means a clause in an instrument that exercises a power of ap- 
pointment and is not a specific-exercise clause. "Blanket-exercise clause" includes a clause that: 
(1) expressly uses the words "any power" in exercising any power of appointment the pow- 
erholder has; . 
(2) expressly uses the words "any property" in appointing any property over which the 
powerholder has a power of appointment; or 
(3) disposes of all property subject to disposition by the powerholder; 
D, "donor" means a person that creates a power of appointment; 
KE, "exclusionary power of appointment" means a power of appointment exercisable in favor of 
any one or more of the permissible appointees to the exclusion of the other permissible appointees; 
F. "general power of appointment" means a power of appointment exercisable in favor of the 
powerholder, the powerholder's estate, a creditor of the powerholder or a creditor of the power- 
holder's estate; 
G. "gift-in-default clause" means a clause identifying a taker in default of appointment; 
H. ."impermissible appointee" means a person that is not a permissible appointee; 
I, "instrument" means a record; 
J. “nongeneral power of appointment" means a power of appointment that is not a general 
power of appointment; 
K. "permissible appointee" means a person in whose favor a powerholder may exercise a power 
of appointment; 
L. "person" means an individual; an estate; a trust; a business or nonprofit entity; a public corpo- 
ration; a government or governmental subdivision, agency or instrumentality; or another legal entity; 
M. "power of appointment" means a power that enables a powerholder acting in a nonfiduciary 
capacity to designate a recipient of an ownership interest in or another power of appointment over 
the appointive property. "Power of appointment" does not include a power of attorney; . 
N. "powerholder" means a person in which a donor creates a power of appointment; 
O. "presently exercisable power of appointment" means a power of appointment exercisable by 
the powerholder at the relevant time. "Presently exercisable power of appointment”: . 
(1) includes a power of appointment not exercisable until the occurrence of a specified 
event, the satisfaction of an ascertainable standard or the passage of a specified time only after: 
(a) the occurrence of the specified event; 
(b) the satisfaction of the ascertainable standard; or 
(c) the passage of the specified time; and 
(2) does not include a power exercisable only at the powerholder's death; 
P. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 
Q. "specific-exercise clause" means a clause in an instrument that specifically refers to and . 
exercises a particular power of appointment; 
R. "taker in default of appointment" means a person that takes all or part of the appointive 
property to the extent the powerholder does not effectively exercise the power of appointment; and 
S. "terms of the instrument" means the manifestation of the intent of the maker of the instru- 
ment regarding the instrument's provisions as expressed in the instrument or as may be estab- 
lished by other evidence that would be admissible in a legal proceeding. 


History: Laws 2016, ch. 69, § 102. ; Effective dates. — Laws 2016, ch. 69, § 727B made 
T Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-103. Governing law. | 


Unless the terms of the instrument creating a power of appointment manifest a contrary intent: 

A. the creation, revocation or amendment of the power is governed by the law of the hee 8 
domicile at the relevant time; and i 

B. the exercise, release or disclaimer of the power, or the revocation or amendment of the ex- 
ercise, release or disclaimer of the power, is governed by the law of the powerholder's domicile at 
the relevant time. 
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History: Laws 2016, ch. 69, § 103. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-104. Common law and principles of equity... 


-The common law and principles of equity supplement the Uniform Powers of Appointment Act, 
except to the extent modified by that act or New Mexico law other than that act. . 


History: Laws 2016, ch. 69,§ 104. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1,2017. © 


. ARTICLE 2 
CREATION, REVOCATION AND AMENDMENT 
OF POWER OF APPOINTMENT 


46-11-201. Creation of power of appointment. 


A. A power of appointment is created only if: 
(1) the instrument creating the power: 
(a) is valid under applicable law; and 
(b) except as otherwise provided in Subsection B of this section, transfers the ap- 
pointive property; and 
(2) the terms of the instrument creating the power manifest the donor's intent to create 
in a powerholder a power of appointment over the appointive property exercisable in favor of a 
permissible appointee. 
B. Subparagraph (b) of Paragraph (1) of Subsection A of this section does not apply to the cre- 
ation of a power of appointment by the exercise of a power of appointment. 
C. A power of appointment shall not be created in a deceased individual. 
D. Subject to the provisions of Section 45-2-901 NMSA 1978, a power of appointment may be 
created in an unborn or unascertained powerholder. . 


History: Laws 2016, ch. 69, § 201. | Effective dates. — Laws 2016, ch, 69, § 727B made 
) Laws 2016, ch. 69, §§ 101 through 608 and 724 effective 
January 1, 2017. 


46-11-202. Nontransferability. 


A powerholder shall not transfer a power of appointment. If a powerholder dies without exercis- 
ing or releasing a power, the power lapses. 


History: Laws 2016, ch. 69, § 202. . .. Effective dates. — Laws 2016, ch. 69, § 727B made 
, Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-203. Presumption of unlimited authority. 


Subject to Section 205 [46-11-205 NMSA 1978] of the Uniform Powers of Appointment Act, and 
unless the terms of the instrument creating a power of appointment manifest a contrary intent, 
the power is: 

A. presently exercisable; 

B. exclusionary; and 

C. except as otherwise provided in Section 204 [46-11-204 NMSA 1978] of the Uniform Powers 
of Appointment Act, general. 
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History: Laws 2016, ch. 69, § 203. ; Effective dates. — Laws 2016; ch. 69, § '727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017, 


46-11-204. Exception to presumption of unlimited authority. 


' Unless the terms of the instrument a ACE a power Bf appointment manifest a contrary intent, 
the power is nongeneral if: 3 

A. the power is exercisable only at the powerholder's death; and 

B. ‘the permissible appointees of the power are a defined and limited class that does not include 
the powerholder's estate, the powerholder's creditors or the creditors of the powerholder's estate. 


History: Laws 2016, ch. 69, § 204. Effective dates. — Laws 2016, ch. 69, § 727B made 
: Laws 2016, ch. 69, §§ 101 parones. 603 and 724 effective 
~ January,1, 2017. 


46-11-205. Rules of classification. 


A. As used in this section, "adverse party" means a person with a substantial beneficial inter- 
est in property that would be affected adversely by a powerholder's exercise or nonexercise of a 
power of appointment in favor of the powerholder, the powerholder's estate, a creditor of the pow- 
erholder or a creditor of the powerholder's estate. 

B.. Ifa powerholder may exercise a power of appointment only with the consent or joinder of an 
adverse party, the power is nongeneral. 

C. If the permissible appointees of a power of appointment are not defined and limited, the 
power is exclusionary. 


History: Laws 2016, ch. 69, § 205. Effective dates, — Laws 2016, ch. 69, § 727B made 
my Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-206. Power to revoke or amend. 


A donor may revoke or amend a power of appointment only to the extent that: 

A. the instrument creating the power is revocable by the donor; or 

B. the donor reserves a power of revocation or amendment in the instrument creating the 
power of appointment. 


¥ ; 

History: Laws 2016, ch. 69, § 206. Effective dates. — Laws 2016, ch. 69; § 727B made 
Laws 2016, ch. 69, §§ 101 ‘through 603 and 724 effective 
January 1, 2017. 


ARTICLE 8 | 
EXERCISE OF POWER OF APPOINTMENT 


46-11-301. Requisites for exercise of power of appointment. 


A power of appointment is exercised only: 
A. if the instrument exercising the power is valid under applicable law; net 
B. ifthe terms of the instrument exercising the power: 
(1) manifest the powerholder's intent to exercise the power; and 
(2) subject to Section 304 [46-11-8304 NMSA 1978] of the Uniform Powers of Appointment 
Act, satisfy the requirements of exercise, if any, imposed by the donor; and © 
C. to the extent the appointment is a permissible:exercise of the power. 
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History: Laws 2016, ch. 69, § 301. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws. 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-302. Intent to exercise; determining intent from residuary clause. 


A. As used in this section: 
(1) "residuary clause" does not include a residuary clause containing a blanket-exercise 
clause or a specific-exercise clause; and 
(2). "will" includes a codicil and a testamentary instrument that revises another will. 
B, Aresiduary clause in a powerholder's will, or a comparable clause in the powerholder's revo-. 
cable trust, manifests the powerholder's intent to exercise a power of appointment only if: 
(1) the terms of the instrument containing the residuary clause do not manifest a contrary 
intent; 
(2) the power is a general power exercisable in favor of the powerholder's estate; 
(3) there is no gift-in-default clause or the gift-in-default clause is ineffective; and 
(4) . the powerholder did not release the power. 


History: Laws 2016, ch. 69, § 302. Effective dates, — Laws 2016, ch. 69, § 727B made 
: Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-3083. Intent to exercise; after-acquired power. 


Unless the terms of the instrument exercising a power of appointment manifest a contrary in- 
tent: 

A. except as otherwise provided in Subsection B of this section, a blanket-exercise clause 
extends to a power acquired by the powerholder after executing the instrument containing the 
clause; and 

B. if the powerholder is also the donor of the power, the clause does not extend to the power 
unless there is no gift-in-default clause or the gift-in-default clause is ineffective. 


History: Laws 2016, ch. 69, § 303. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 608 and 724 effective 
January 1, 2017. 


46-11-304. Substantial compliance with donor-imposed formal 
requirement. 


A powerholder's substantial compliance with a formal requirement of appointment imposed by 
the donor, including a requirement that the instrument exercising the power of appointment make 
reference or specific reference to the power, is sufficient if: 

A. the powerholder knows of and intends to exercise the power; and 

B. the powerholder's manner of attempted exercise of the power does not impair a material 
purpose of the donor in imposing the requirement. 


History: Laws 2016, ch. 69, § 304, Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 auective 
January,1, 2017. 


46-11-305. Permissible appointment. 


A. A powerholder of a general power of appointment that permits appointment to the power- 
holder or the powerholder's estate may make any appointment, including an appointment in trust 
or creating a new power of appointment, that the powerholder could make in disposing of the pow- 
erholder's own property. 
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B. ‘A powerholder of a general power of appointment that permits appointment only to the 
creditors of the powerholder or of the powerholder's estate may appoint only to those creditors. 
C. Unless the terms of the instrument creating a power of appointment manifest a contrary 
intent, the powerholder of a nongeneral power may: 
(1). make an appointment in any form, including an appointment in trust, in favor of a 
permissible appointee; 
(2) create a general power in a permissible appointee; ' 
(3) create a nongeneral power in any person to appoint to one or more of the permissible 
appointees of the original nongeneral power; or 
(4) create a nongeneral power in a permissible appointee to appoint to one or more persons 
if the permissible appointees of the new nongeneral power include the pernnissivle appointees of 
the original nongeneral power. 


History: Laws 2016, ch. 69, § 305; 2019, ch. 221, § 6. A. a governing instrument created before, on or after 


The 2019 amendment, effective July 1, 2019, provided July 1, 2019; 
that a powerholder of a nongeneral power may create a B, ajudicial proceeding commenced on or after July 1, 
nongeneral power in a permissible appointee to appoint 2019; and 
to one or more persons if the permissible appointees of the C. a judicial proceeding commenced before July 1, 
new nongeneral power include the permissible appointees 2019, unless the court finds that application of a particu- 
of the original nongeneral power; in Subsection C, added lar provision of this act would substantially interfere with 
new Paragraph C(4). the effective conduct of the judicial proceeding or preju- 
Applicability. — Laws 2019, ch. 221, § 7 provided that dice a right of a party, in which case the particular provi- 
the provisions of this act apply to: sion does not apply and the previous law applies. 


46-11-306. Appointment to deceased appointee or pape ee 
appointee's.descendant. 


A. Subject to Sections 45-2-603 and 45-2-707 NMSA 1978, an appointment to a deceased ap- 
pointee is ineffective. 

B. Unless the terms of the instrument creating a power of appointment manifest a contrary 
intent, a powerholder of a nongeneral power may exercise the power in favor of, or create a new 
power of appointment in, a descendant of a deceased permissible appointee whether or not the 
descendant is described by the donor as a permissible appointee. 


History: Laws 2016, ch. 69, § 306. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-307. Impermissible appointment. 


A. Except as otherwise provided in Section 306 [46-11-306 NMSA 1978] of the Uniform Powers 
of Appointment Act, an exercise of a power af appointment in favor af an impermissible appayntee 
is ineffective. cl 

B. An exercise of a power of appointment in favor of a carr Srpeineae is. inereae ae to 
the extent the appointment is a fraud on the ae ) . 


‘isearet Laws 2016, ch. 69, § 307. Effective dates. — Laws, 2016, ch; 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-308. Selective allocation doctrine. 


If a powerholder exercises a power of appointment in a disposition that also disposes of property 
the powerholder owns, the owned property and the appointive property must be allocated in the 
permissible manner that best carries out the powerholder's intent. 


History: Laws 2016, ch. 69, § 308. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 
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46-11-309 UNIFORM POWERS OF APPOINTMENT 46-11-311 


. 46-11-309.. Capture doctrine; disposition of ineffectively appointed 
property under general power. te 


To the extent a powerholder of a general power of appointment, other thana power to withdraw 
property from, revoke or amend a trust, makes an ineffective appointment: 
A. the gift-in-default clause controls the disposition of the ineffectively appointed property; or 
B. if there is no gift-in-default clause or to the extent the clause is ineffective, the ineffectively 
appointed property: 
(1) passes to: © 
(a) the powerholder if the powerholder is a permissible appointee and is living; or 
(b) if the powerholder is an impermissible appointee or sella gp the powerholder's 
estate if the estate is a permissible appointee; or 
(2) if there is no taker under Paragraph (1) of this subsection, passes ieee a reversionary 
interest to the donor or the donor's transferee or successor in interest. 


History: Laws 2016, ch. 69,§ 309. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 6038 and 724 effective 
January 1, 2017. 


46-11-310. Disposition of unappointed property under released or 
unexercised general power. 


To the extent a powerholdar releases or fails to exercise a general power of appointment other 
than a power to withdraw property from, revoke or amend a trust: 
A. the gift-in- default clause controls the disposition of the unappointed property; or 
B. if there is no gift-in- default clause or to the extent the clause is ineffective: 
(1) except as otherwise provided in Paragraph (2) of this subsection, the unappointed 
property passes to: 
(a) “the powerholder if the powerholder is a permissible appointee and is living; or 
(b) if the powerholder is an impermissible appointee or deceased, the powerholder's 
estate if the estate is a permissible appointee; or 
_ (2). to the extent the powerholder released the power, or if there is no taker under Para- 
graph (1) of this subsection, the unappointed property passes under a reversionary interest to the 
donor or the donor's transferee or successor in interest. 


History: Laws 2016, ch. 69, § 310. ‘Effective dates. — Laws 2016, ch. 69, § 727B made 
; pax ; Laws 2016, ch. 69, 88 101 through 603 and 724 effective 
January 1,2017.- 


46-11-311. Disposition of unappointed property under released or 
unexercised nongeneral power. 


To the eetent a powerholder releases, ineffectively exercises or fails to exercise a nongeneral 
power of appointment: 
A. the gift-in-default clause controls the disposition of the athe Ah property; or 
B. if there is no gift-in-default clause or to the extent that the clause is ineffective, the unap- 
pointed property: 
. (1) passes to the permissible appointees if: 
(a) the permissible appointees are defined and limited; and 
(b) the terms of the instrument creating the power do not manifest a contrary intent; or 
(2) if there is no taker under Paragraph (1) of this subsection, passes under a reversionary 
interest to the donor or the donor's transferee or successor in interest. 


History: Laws 2016, ch. 69, § 311. . Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws, 2016, ch. 69, §§ 101, through 603 ‘and 724 effective 
January 1, 2017. 
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46-11-312 FIDUCIARIES AND TRUSTS 46-11-402 


46-11-312. Disposition of unappointed ii hind if partial appointment 
to taker in default. 


Unless the terms of the instrument creating or exercising a power of appointment manifest a 
contrary intent, if the powerholder makes a valid partial appointment to a taker in default of ap- 
pointment, the taker in default of appointment may share fully in unappointed property. 


History: Laws 2016, ch. 69, § 312. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-313. Appointment to taker in default. 


If a powerholder makes an appointment to a taker in default of appointment and the appointee 
would have taken the property under a gift-in-default clause had the property not been appointed, the 
power of appointment is deemed not to have been exercised and the appointee takes under the clause. 


History: Laws 2016, ch. 69, § 3138. Effective dates, — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017, 


46-11-314. Powerholder's authority to revoke or amend exercise. 


A powerholder may revoke or amend an exercise of a power of appointment only to the extent 
that: 

A. the powerholder reserves a power of revocation or amendment in the instrument exercising 
the power of appointment and, if the power is nongeneral, the terms of the instrument creating the 
power of appointment do not prohibit the reservation; or ' in 

B. the terms of the instrument creating the power of appointment provide that the exercise is 
revocable or amendable. | 


History: Laws 2016, ch. 69, § 314. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, 8§ 101 through 603 and 724 oe 
January 1, 2017. 


ARTICLE 4 
DISCLAIMER OR RELEASE; CONTRACT TO 
APPOINT OR NOT TO APPOINT 


46-11-401. Disclaimer. 


As provided by the Uniform ee of Property Tnterents Act [45-2-1101 throuztt 45-2-1116 
NMSA 1978]: 

A. a powerholder may disclaim all or part of a power of appointment; and 

B. a permissible appointee, appointee or taker in default of appointment may disclaim all or 
part-of an interest in appointive property. 


History: Laws 2016, ch. 69, § 401. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017, 


46-11-402. Authority to release. 


A powerholder may release a power of appointment, in whole or in part, except to the extent that 
the terms of the instrument creating the power prevent the release. 
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46-11-4038 UNIFORM POWERS OF APPOINTMENT 46-11-407 


History: Laws 2016; ch. 69, § 402. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-403. Method of release. 


A powerholder of a releasable power of appointment may release the power in whole or in part: 

A. by substantial compliance with a method provided in the terms of the instrument creating 
the power; or 

B. if the terms of the instrument creating the power do not provide a method or the method 
provided in the terms of the instrument is not expressly made exclusive, by a record manifesting 
the powerholder's intent by clear and convincing evidence. 


History: Laws 2016, ch. 69, § 403. Effective dates. — Laws 2016, ch, 69, § 727B made 
Laws 2016, ch. 69, §§ 101 eal 603 and 724 effective 
January 1, 2017, 


46-11-404. Revocation or amendment of release. 


A powerholder may revoke or amend a release of a power of appointment only to the extent that: 
A. the instrument of release is revocable by the powerholder; or 
B. the powerholder reserves a power of revocation or amendment in the instrument of release. 


History: Laws 2016, ch. 69, § 404. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-405. Power to contract; presently exercisable power of 
appointment. 


A powerholder of a presently exercisable power of appointment may contract: 

A. not to exercise the power; or 

B. to exercise the power if the contract when made does not confer a benefit on an impermis- 
sible appointee. 


History: Laws 2016, ch. 69, § 405. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 apa 603 and 724 effective 
January. 1, 2017. 


46-11-406. Power to contract; power of appointment not presently 
exercisable. 


A powerholder of a power of appointment that is not presently exercisable may contract to exer- 
cise or not to exercise the power only if the powerholder: 

A. is also the donor of the power; and 

B. has reserved the power in a revocable trust. 


History: Laws 2016, ch. 69, § 406. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws’ 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 
46-11-407. Remedy for breach of contract to appoint or not to appoint. 


The remedy for a powerholder's breach of a contract to appoint or not to appoint appointive 
property is limited to damages payable out of the appointive property or, if appropriate, specific 
performance of the contract. 
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46-11-501 FIDUCIARIES AND TRUSTS - 46-11-502 


History: Laws 2016, ch. 69, § 407. Effective dates. — Laws 2016, ch, 69, § 727B* made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017, 


ARTICLE 5 
BLES OF BOY EARL CREDITORS IN APPOINTIVE 
PROPERTY 


46-11-501. Creditor claim; general power created by powerholder. 


A. ‘As used in this section, "power of appointment created by the powerholder" includes a power 
of appointment created in a transfer by another person to the extent that the powerholder contrib- 
uted value to the transfer. 

B. Appointive property subject, to a general power of appointment created by the powerholder 
is subject to a claim of a creditor of the powerholder or of the powerholder's estate to the extent 
provided in the Uniform Voidable Transactions Act [56-10-14 through 56-10-29 NMSA 1978]. 

C, Subject to Subsection B of this section, appointive property subject to a general power of ap- 
' pointment created by the powerholder is not subject to a claim of a creditor of the powerholder or 
the powerholder's estate,to the extent the powerholder irrevocably appointed the property in favor 
of a person other than the powerholder or the powerholder's estate. 

D. .. Subject to Subsections B and.C of this section, and notwithstanding the presence of a spad: 
thrift provision or whether the claim arose before or after the creation of the power of appoint- 
ment, appointive property subject to a general power of appointment created by the powerholder 
is subject to a claim of a creditor of: 

(1) the powerholder, to the same extent as if the powerholder owned the appointive prop- 
erty, if the power is presently exercisable; and 

(2) the powerholder's estate, to. the extent the estate is insufficient to satisfy the claim and 
subject to the right of a decedent to direct the source from which liabilities are paid, if the power is 
exercisable at the powerholder's death. 


History: Laws 2016, ch. 69, § 501. Effective dates. — Laws 2016, ch, 69, § 727B made 
_ Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-502. Creditor claim; general power not created by powerholder. 


A. Except as otherwise provided in Subsection B of this section, appointive property subject 
to a general power of appointment created by a person other than the powerholder is subject to a 
claim of a creditor of: 

(1) the powerholder, to the extent that the powerholder's property is insufficient, if the 
power is presently exercisable; and 

(2) the powerholder's estate, to the extent that the estate is insufficient, subject to the 
right of a decedent to direct the source from which liabilities are paid. 

B. Subject to Subsection C of Section 504 [46-11-504 NMSA 1978] of the Uniform Powers of 
Appointment Act, a power of appointment created by a person other than. the powerholder that 
is subject to an ascertainable standard relating to an individual's health, education, support or 
maintenance within the meaning of 26 U.S.C. Section 2041(b)(1)(A), as amended, or 26 U.S.C. Sec- 
tion 2514(c)(1), as amended, is treated for purposes of this article as a nongeneral power. 


History: Laws 2016, ch. 69, § 502. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §$ 101 through 603 and 724 effective 
January 1, 2017. x 
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46-11-503 UNIFORM POWERS OF APPOINTMENT 46-11-602 


46-11-503. Power to withdraw. 


A. For purposes of this article and except as otherwise provided in Subsection B of this section, 
a power to withdraw property from a trust is treated, during the time the power may be exercised, 
as a presently exercisable general power of appointment to the extent of the property subject to 
the power to withdraw. 

B. On the lapse, release or waiver of a power to withdraw property from a trust, the power is 
treated as a presently exercisable general power of appointment only to the extent that the value 
of the property affected by the lapse, release or waiver exceeds the greater of the amount specified 
in 26 U.S.C. Section 2041(b)(2), as amended, and 26 U.S.C. Section 2514(e), as amended, or the 
amount specified in 26 U.S.C. Section 2503(b), as amended. 


History: Laws 2016, ch. 69, § 503. © Effective dates. — Laws 2016, ch. 69, §'727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-504. Creditor claim; nongeneral power. 


A. Except as otherwise provided in Subsections B and C of this section, appointive property 
subject to a nongeneral power of appointment is exempt from a claim of a creditor of the power- 
holder or the powerholder's estate. 

B. Appointive property subject to a nongeneral power of appointment i is subject to a claim of a 
creditor of the powerholder or the powerholder's estate to the extent that the powerholder owned 
the property and, reserving the nongeneral power, transferred the property in violation.of the Uni- 
form Voidable Transactions Act [56-10-14 through 56-10-29 NMSA 1978]. 

C. Ifthe initial gift in default of appointment is to the powerholder or the powerholder's estate, 
a nongeneral power of appointment is treated for purposes of this article as a general power. 


History: Laws 2016, ch. 69, § 504. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


ARTICLE 6 
MISCELLANEOUS PROVISIONS 


46-11-601. Uniformity of application and construction. 


In applying and construing the Uniform Powers of Appointment Act, consideration shall be 
given to the need to promote uniformity of the act with respect to its subject matter among states 
that enact it. 


History: Laws 2016, ch. 69, § 601. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 603 and 724 effective 
January 1, 2017. 


46-11-602. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Powers of Appointment Act modifies, limits or supersedes the Electronic Signa- 
tures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not modify, 
limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic de- 
livery of any of the notices described in Section 103(b) of that act, 15 U.S.C, Section 7003(b). 


History: Laws 2016, ch. 69, § 602. Effective dates. — Laws 2016, ch. 69, § 727B made 
Laws 2016, ch. 69, §§ 101 through 608 and 724 effective 
January 1, 2017. 
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46-11-603 FIDUCIARIES AND TRUSTS ; 46-12-101 


46-11-603. Application to existing relationships. 


A... Except as otherwise provided in the Uniform Powers of Appointment Act, on and after Janu- 

ary 1, 2017: 

(1) the Uniform Powers of Appointment Act applies to a power of appointment created 
before, on or after January 1, 2017; 

(2). the Uniform Powers of Appointment Act applies to a judicial proceeding sane a 
power of appointment commenced on or after January 1, 2017; bota: 

(3) the Uniform Powers of Appointment: Act applies to a judicial ptncectting noutensns a 
power of appointment commenced before January 1, 2017 unless the court finds that application 
of a particular provision of the Uniform Powers of Appointment Act would interfere substantially 
with the effective conduct of the judicial proceeding or prejudice a right of a party, in which case 
the particular provision of the Uniform Powers of Appointment Act does not apply and the super- 
seded law applies; 

(4) arule of construction or presumption provided in the Uniform Powers of Appointment 
Act applies to an instrument executed before January 1, 2017 unless there is a clear indication of 
a contrary intent in the terms of the instrument; and 

(5) except as otherwise provided in Paragraphs (1) through (4) of this subsection, an bEae 
done before January 1, 2017 is not affected by the Uniform Powers of Appointment Act. 

B. Ifa right is acquired, extinguished or barred on the expiration of a prescribed period that 

commenced under New Mexico law other than the Uniform Powers of Appointment Act before 
January 1, 2017, the law continues to apply to the right. 


7 


History: Laws 2016, ch. 69, § 603. Effective dates. — Laws 2016, ch. 69, § 727B made 
Aid Laws 2016, ch: 69, $§ 101 through 603 and 724 cattosbive 
January 1, 2017. 


ARTICLE 12 


Uniform Trust Decanting 
Sec. Sec, 
46-12-101. Short title. 46-12-115. Trust limitation on decanting. 
46-12-102. Definitions. 46-12-116. Change in compensation. 
46-12-1083, Scope. 46-12-117. Relief from liability and indemnification. 
46-12-104, Fiduciary duty. 46-12-118. Removal or replacement of authorized fidu- 
46-12-105. Application; governing law. ciary. 
46-12-106. Reasonable reliance. 46-12-119. Tax-related limitations. 
46-12-107. Notice; exercise of decanting power. 46-12-120. Duration of second trust. 
46-12-108. Representation. ' 46-12-121. Need to distribute not peelre 
46-12-109, Court involvement, 46-12-122. Saving provision. 
46-12-110. Formalities. 46-12-1238. Trust for care of animal. 
46-12-111. Decanting power under expanded distribu- 46-12-124. Terms of second trust. 
tive discretion. 46-12-125. Settlor, 
46-12-112, Decanting power under limited distributive 46-12-126. Later-discovered property. 
discretion. 46-12-127. Obligations, 
46-12-113, Trust for beneficiary with disability. 46-12-128. Uniformity of application and construction. 
46-12-114. Protection of charitable interest. 46-12-129, Relation to Electronic Signatures in Global 


and National Commerce Act, 


46-12-101. Short title. 


Sections 1-101 through 1-129 [46-12-101 through 46- 12- 129 NMSA 1978] of this act may be 
cited as the "Uniform Trust Decanting Act", 


History: Laws 2016, ch. 72, § 1-101. Effective dates. — Laws 2016, ch. 72, § 8-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 
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46-12-102 UNIFORM TRUST DECANTING 46-12-102 


_ 46-12- 102. Definitions. 


As used in ‘the Uniform Trust Decanting Act; 

A. "appointive property" means the property or property interest, Seer to.a power of appoint- 
ment; van Pip by 
B. "ascertainable standard’ means a standard relating to.an saaariduilie health, education, 
support or maintenance within the meaning of 26 U.S.C. Section 2041(b)(1)(A), as amended, or 26 
U.S.C. Section 2514(c)(1), as amended, and any applicable regulations; 

C. "authorized fiduciary" means: 

(1) a trustee or other fiduciary, other than a settlor, that has discretion to distribute, or 
direct a trustee to distribute, part or all of the principal of the first trust to one or more current 
beneficiaries; 

(2) a special Gauciary appointed under Section 46-12-109 NMSA 1978; or 

(3) aspecial-needs fiduciary under Section 46-12-1138 NMSA 1978; 

D. "beneficiary" means a person that; 

(1) has a present or future, vested or contingent, beneficial interest i in a trust; 

(2) _ holds a power of appointment over trust property; or 

(3) is an identified charitable organization that will or may receive distributions under the 
terms of the trust; 

EK. "charitable interest" means an interest in a trust that: 

(1). is held by an identified charitable organization and makes the organization a qualified 
beneficiary; 

(2) benefits only charitable organizations and, if the interest. were held by an identified 
charitable organization, would make the organization a qualified beneficiary; or 

(3) is held solely for charitable purposes and, if the interest were held by an identified 
charitable organization, would make the organization a qualified beneficiary; 

F. "charitable organization" means; 

(1). a person, other than an individual, organized and operated exclusively for charitable 
purposes; or 

(2) a government or governmental subdivision, agency or instrumentality, to the extent it 
holds funds exclusively for a charitable purpose; 

G.. "charitable purpose" means the relief of poverty, the advancement of education or. reli- 
gion, the promotion of health, a municipal or other governmental purpose or another purpose the 
achievement of which is beneficial to the community; _. 

H. "court" means the district court; 

I. "current beneficiary" means a beneficiary that, on the date the beneficiary's qualification 
is determined, is a distributee or permissible distributee of trust income or principal. "Current 
beneficiary": 

(1) . includes the holder of a presently exercisable general power of appointment; and 

(2) does not.include a person that is a beneficiary only because the person holds any other 
power of appointment; 

J. "decanting power" or "the decanting power" means the power of an authorized fiduciary un- 
der the Uniform Trust Decanting Act to distribute property of a first trust to one or more second 
trusts or to modify the terms of the first trust; 

K. "expanded distributive discretion" means a discretionary power of distribution that is not 
limited to an ascertainable standard or a reasonably definite standard; 

L. "first trust" means a trust over which an authorized fiduciary may exercise the decanting 
power; 

M. "first-trust instrument" means the trust instrument for a first trust; 

N. "general power of appointment" means a power of appointment exercisable in favor of a 
powerholder, the powerholder's estate, a creditor of the powerholder or a creditor of the power- 
holder' é estate;, 

O. durisdiction’, with respect to a geographic area, includes a ee or country; 

P. "person" means an individual; an estate; a business or nonprofit entity; a public corporation; 
a government or governmental subdivision, agency or instrumentality; or another legal entity; 
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46-12-102 FIDUCIARIES AND TRUSTS 46-12-102 


Q. "power of appointment" means a power that enables a powerholder acting in a nonfiduciary 
capacity to designate a recipient of an ownership interest in or another power of appointment over 
the appointive property. "Power of appointment" does not include a power of attorney; | 

R. "powerholder" means a person in which a donor creates a power of appointment; 

S. "presently exercisable power of appointment" means a power of appointment exercisable by 
the powerholder at the relevant time. "Presently exercisable power of appointment": — 

(1) includes a power of appointment exercisable only after the occurrence of a specified 
event, the satisfaction of an ascertainable standard or the passage of a teeth time only after: - 
(a) the occurrence of the specified event; 
- (b) the satisfaction of the ascertainable standard; or 
(c) the passage of the specified time; and 
(2) does not include a power exercisable only at the powerholder's death; 

T. "qualified beneficiary" means a beneficiary that on the date the beneficiary's qualification is 
determined: | . 

(1) is a distributee or permissible distributee of trust income or principal; . 

(2) would be a distributee or permissible distributee of trust income or principal if the 
interests of the distributees described in Paragraph (1) of this subsection terminated on that date 
without causing the trust to terminate; or 

(3) would be a distributee or permissible distributee of trust income or principal if the 
trust terminated on that date; 

U. "reasonably definite standard" means a clearly measurable standard under which a holder 
of a power of distribution is legally accountable within the meaning of 26 U.S.C. poser 674(b)(5) 
(A), as amended, and any applicable regulations; 

V. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; ' 

W. "second trust" means: 

(1) a first trust after modification under the Uniform Trust Decanting Act; or 
(2) a trust to which a distribution of property from a first trust is or may be made under 
the Uniform Trust Decanting Act; 

X. "second-trust instrument" means the trust instrument for a second trust; 

Y. "settlor", except as otherwise provided in Section 46-12-125 NMSA 1978, means a person, 
including a testator, that creates or contributes property to a trust. If more than one person cre- 
ates or contributes Property to a trust, each person is a settlor of the portion of the trust property 
attributable to the person's contribution except to the extent that another person Sas power to 
revoke or BE tN that portion; 

Z. "sign" means, with present intent to authenticate or adopt a record: 

(1) to execute or adopt a tangible symbol; or . 
(2) to attach to or logically associate with the record an electronic symbol, sound or process; 

AA. "state" means a state of the United States, the District of Columbia, Puerto Rico, the 
United States Virgin Islands or any territory or insular possession subject to the jurisdiction of the 
United States. "State" includes an Indian tribe, pueblo, nation or band located within the United 
States and recognized by federal law or formally acknowledged by a state of the United States; 

BB. "terms of the trust" means: | 

(1) except as otherwise provided in Paragraph (2) of this subsection, the manifestation of 
the settlor's intent regarding a trust's provisions as: 

(a) expressed in the trust instrument; or 

(b) established by other evidence that would be admissible in a judicial proceeding; or 
(2) the trust's provisions as established, determined or amended by: 

(a) a trustee or trust director in accordance with applicable law; 

(b) court order; or 

(c) anonjudicial settlement agreement under Section 46A-1-111 NMSA 1978; and 

CC. "trust instrument" means a record executed by the settlor to create a trust or by any 
person to create a second trust that contains some or all of the terms of the trust, including any 
amendments. 


672 


© 2022 State of New Mexico. New Mexico'Compilation Commission. All rights reserved. 


46-12-103 UNIFORM TRUST DECANTING 46-12-105 


History: Laws 2016, ch. 72, § 1-102; 2018, ch. 63, § 1978"; in Subsection BB, added paragraph designations 
19. "(1)" and "(2)", in Paragraph BB(1), added "except as 

The 2018 amendment, effective January 1, 2019, re- otherwise provided in Paragraph (2) of this subsection", 
vised the definition of "terms of the trust" as used in the added subparagraph designations "(a)" and "(b)", at the 
Uniform Trust Decanting Act, and added statutory refer- end of Subparagraph BB(1)(a), deleted "as may be" and 
ences; in Subsection C, Paragraph C(2), deleted "1-109 added "or", in Paragraph BB(2), added "the trust's provi- 
of the Uniform Trust Decanting Act" and added "46-12- sions", after "as", deleted "may be", after "established", 
109 NMSA 1978", in Paragraph C(8), deleted "1-113 of added "determined or amended", added Subparagraph 
the Uniform Trust Decanting Act" and added "46-12-1138 BB(2)(a) and paragraph designations "(b)") and "(c)", and 
NMSA 1978"; in Subsection Y, deleted "1-125 of the Uni- in Subparagraph BB(2)(c), added "a", and after "agree- 


form Trust Decanting Act" and added "46-12-125 NMSA ment", added "under Section 46A-1-111 NMSA 1978". 


46-12-103. Scope. 


A. . Except as otherwise provided in Subsections B and C of this section, the Uniform Trust De- 
canting Act applies to an express trust that is irrevocable or revocable by the settlor only with the 
consent of the trustee or a person holding an adverse interest, 

B. The Uniform Trust Decanting Act does not apply to a trust held solely for charitable pur- 
poses. 

C. Subject to Section 1-115 [46-12-115 NMSA 1978] of the Uniform Trust Decanting Act, a 
trust instrument may restrict or prohibit exercise of the decanting power. 

D. The Uniform Trust Decanting Act does not limit the power of a trustee, powerholder or 
other person to distribute or appoint property in further trust or to modify a trust under the trust 
instrument, New Mexico law other than the Uniform Trust Decanting Act, common law, a court 
order or a nonjudicial-settlement agreement. 

E. The Uniform Trust Decanting Act does not affect the ability of a settlor to provide in a trust 
instrument for the distribution of the trust property or appointment in further trust of the trust 
property or for modification of the trust instrument. 


History: Laws 2016, ch. 72, § 1-103. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-104. Fiduciary duty. 


A. In exercising the decanting power, an authorized fiduciary shall act in accordance with its 
fiduciary duties, including the duty to act in accordance with the purposes of the first trust. 

B. The Uniform Trust Decanting Act does not create or imply a duty to exercise the decanting 
power or to inform beneficiaries about the applicability of the Uniform Trust Decanting Act. 

C. Except as otherwise provided in a first-trust instrument, the terms of the first trust are, for 
purposes of the Uniform Trust Decanting Act, Section 46A-8-801 NMSA 1978 and Subsection A of 
Section 46A-8-802 NMSA 1978, deemed to include the decanting power. 


History: Laws 2016, ch. 72, § 1-104. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-105. Application; governing law. 


A. The Uniform Trust Decanting Act applies to.a trust that: 
(1) has its principal place of administration in New Mexico, including a trust whose prin- 
cipal place of administration has been changed to New Mexico; or 
(2) provides by its trust instrument that it is governed by New Mexico law or is governed 
by New Mexico law for the purpose of: . 
(a) administration, including administration of a trust whose governing law for pur- 
poses of administration has been changed to New Mexico law; 
(b) construction of terms of the trust; or 
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(c) determining the meaning or effect of terms of the trust. 
B. Except as otherwise provided in the Uniform Trust Decanting Act, on and after Jannbei 8 
2017: 

(1) the Uniform Trust Decanting Act applies to a trust prceeoe before, on or after Janu- 
ary 1, 2017; 

(2) the Uniform Trust Decanting Act applies to a judicial proceeding concerning a, tmust 
commenced on or after January 1, 2017; 

(3) the Uniform Trust Decanting Act applies to a judicial proceeding concerning a Bide 
commenced before January 1, 2017 unless the court finds that application of a particular provision 
of the Uniform Trust Decanting Act would interfere substantially with the effective conduct of 
the judicial proceeding or prejudice a right of a party, in which case the particular provision of the 
Uniform Trust Decanting Act does not apply and the superseded law applies; 

(4) arule of construction or presumption provided in the Uniform Trust Decanting Act ap- 
plies to a trust instrument executed before January 1, 2017 unless there is a clear ae rgieek of a 
contrary intent in the terms of the instrument; and 

(5) except as otherwise provided in Paragraphs (1) through (4) of this suBeetiong an action 
done before January 1, 2017 is not affected by the Uniform Trust Decanting Act. 

C. Ifa right is acquired, extinguished or barred on the expiration of a prescribed period that 
commenced under New Mexico law other than the Uniform Trust Decanting Act before January is) 
2017, the law continues to apply to the right. 


History: Laws 2016, ch. 72, § 1-105. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform’ Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978; effective January 1, 2017. 


46-12-106. Reasonable reliance. 


A trustee or other person that reasonably relies on the validity of a distribution of part or all 
of the property of a trust to another trust, or a modification of a trust under the Uniform Trust 
Decanting Act, New Mexico law other than the Uniform Trust Decanting Act or the law of another 
jurisdiction, is not liable to any person for any action or failure to act as a result of the reliance. 


History: Laws 2016, ch. 72, § 1-106. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-1077. Notice; exercise of decanting power. 


A. In this section, a nated period begins on the day notice is given eiaee Subsection C of this 
section and ends fifty-nine days after the day notice is given. 
B. Except as otherwise provided in the Uniform Trust Decanting Act, an authorized fase 
may exercise the decanting power without the consent of any person and without court approval. 
C. Except as otherwise provided in Subsection F of this section, an authorized fiduciary shall 
give notice in a record of the intended exercise of the decanting power not later than sixty days 
before the exercise to: 
(1) each settlor of the first trust, if living or then in existence; 
(2) each qualified beneficiary of the first trust; 
(3) each holder of a presen y exercisable power of appointment over any part or all of the 
first trust; 
(4) each person that currently has the right to remove or replace the slurs fiduciary; 
(5) each other fiduciary of the first trust; " 
(6) each fiduciary of the second trust; and 
(7) the attorney general, if Subsection B of Shiites 1- 114 [46- ae 114 NMSA 1978] of ths 
Uniform Trust areae Act applies. 
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_ D.. An authorized fiduciary is not required to give notice under Subsection C of this section to a 
person that is not known to the fiduciary or is known to the fiduciary but cannot be located by the 
fiduciary after reasonable diligence. 

E. A notice given under Subsection C of this section shall: 

(1) specify the manner in which the authorized fiduciary intends to exercise the decanting 
power; 

(2) specify the proposed effective date for exercise of the power; 

(3) include a copy of the first-trust instrument; and 

(4) include a copy of all second-trust instruments. 

F. .The decanting power may be exercised before expiration of the notice period specified in 
Subsection A of this section if all persons entitled to receive notice waive the period in a signed 
record. 

G. The receipt of notice, waiver of the notice period or expiration of the notice period does not 
affect the right'of a person to file an application under Section 1-109 [46-12-109 NMSA 1978] of 
the Uniform Trust Decanting Act asserting that: 

(1) .an attempted exercise of the decanting power is ineffective Beeerude it did noe comply 
with the Uniform Trust Decanting Act or was an abuse of discretion or breach of fiduciary duty; or 

(2) Section 1-122 [46-12-122 NMSA 1978] of the Uniform Trust Decanting Act applies to 
the exercise of the decanting power. 

H. An exercise of the decanting power is not ineffective because of the failure to give notice to 
one or more persons under Subsection C of this section if the authorized fiduciary acted with rea- 
sonable care to comply with that subsection. 


History: Laws 2016, ch. 72, § 1-107. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-108. Representation. 


A. Notice to a person with authority to represent and bind another person under a first-trust 
instrument or the Uniform Trust Code [Chapter 446A NMSA 1978] has the same effect as notice 
given directly to the person represented. 

B. Consent of or waiver by a person with authority to represent and bind another person under 
a first-trust instrument or the Uniform Trust Code is binding on the person represented unless 
the person represented objects to the representation before the consent or waiver otherwise would 
become effective. 

C. A person with authority to represent and bind another person under a first-trust instru- 
ment or the Uniform Trust Code may file an application under Section 1-109 [46-12-109 NMSA 
1978] of the Uniform Trust Decanting Act on behalf of the person represented. ; 

D. A settlor shall not represent or bind a beneficiary under the Uniform Trust Decanting Act. 


History: Laws 2016, ch. 72, § 1-108. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-109. Court involvement. 


A. On application of an authorized fiduciary, a person entitled to notice under Subsection C of 
Section 1-107 [46-12-107 NMSA 1978] of the Uniform Trust Decanting Act, a beneficiary or, with 
respect to a charitable interest, the attorney general or other person that has standing to enforce 
the charitable interest, the court, may: 

(1). provide instructions to the authorized fiduciary regarding whether a proposed exercise 
of the decanting power is permitted under the Uniform Trust Decanting Act and consistent with 
the fiduciary duties of the authorized fiduciary; 
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(2) appoint a special fiduciary and authorize the special fiduciary to determine whether 
the decanting’ power should be exercised under the Uniform Trust Decanting Act and to exercise 
the decanting power; 

(8) approve an exercise of the decanting power; 

(4) determine that a proposed or attempted exercise of the denaatiriss power is s ineffective 
because: 

(a) after applying Section-1-122 [46-12-122 NMSA 1978] of the Uniform Trust De- 
canting Act, the proposed or attempted exercise does not or did not ratte with the Uniform Trust 
Decanting Act; or 

_(b) the proposed or attempted exercise cnveiusids be or was an abuse of the Aatiaw ¢ 
discretion or a breach of fiduciary duty; 

(5) determine the extent to which Section 1-122 of the Uniform Trust Decanting Act ap- 
plies to a prior exercise of the decanting power; 

(6) provide instructions to the trustee regarding the application of Section 1- 122 of the 
Uniform Trust Decanting Act to a prior exercise of the decanting power; or 

(7) order other relief to carry out:the purposes of the Uniform Trust Decanting Ack 

B. On application of an authorized fiduciary, the court may approve: ‘ 

(1) an increase in the fiduciary's compensation under Section 1: 116 (46- 12-116. NMSA 
1978] of the Uniform Trust Decanting Act; or 

(2) a modification under Section 1-118 [46-12-118 NMSA 1978] of the pigs Trust De- 
canting Act of a provision granting a person the right to remove or replace the fiduciary. 


History: Laws 2016, ch. 72, § 1-109. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-110. Formalities. 


An exercise of the decanting power shall be made in a record signed by an authorized fiduciary. 
The signed record shall, directly or by reference to the notice required by Section 1-107 [46-12-107 
NMA 1978] of the Uniform Trust Decanting Act, identify the first trust and the second trust or 
trusts and state the property of the first trust being distributed to each second trust and the prop- 
erty, if any, that remains in the first trust. 


History: Laws 2016, ch. 72, § 1-110. _. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-111. Decanting power under expanded distributive discretion. 


A. As used in this section: 

(1) "noncontingent right" means a right that is not subject to the exercise of discretion or 
the occurrence of a specified event that is not certain to occur. "Noncontingent right" does not in- 
clude a right held by a beneficiary if any person has discretion to distribute property subject to the 
right to any person other than the beneficiary or the beneficiary's estate; 

(2) "presumptive remainder beneficiary" means a qualified beneficiary other than.a cur- 
rent beneficiary; . 

(3) "successor beneficiary" means a beneficiary that is not a qualified beneficiary on the 
date the beneficiary's qualification is determined. "Successor beneficiary" does not include a per- 
son that is a beneficiary only because the person holds a nongenaral power of appointment; and». 

(4) "vested interest" means: 

(a) aright.to a mandatory distribution thatisa 2 noneontingent eke as a the date of 
the.exercise of the decanting power; 
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(b) a current and noncontingent right, annually or more frequently, to a mandatory 
distribution of income, a specified dollar amount or a percentage of value of some or all of the trust 
property; ' 
(c) a current and noncontingent right, annually or more frequently, to withdraw in- 
come, a specified dollar amount or a percentage of value of some or all of the trust property; 

(d) a presently exercisable general power of appointment; or 

(e) a right'to receive an ascertainable part of the trust property on the trust's termi- 
nation that is not subject to the exercise of discretion or to the occurrence of a specified event that 
is not certain to occur. 

B. Subject:to Subsection C of this section and Section 1-114 [46-12-114 NMSA 1978] of the 
Uniform Trust Decanting Act, an authorized fiduciary that has expanded distributive discretion 
over the principal of a first trust for the benefit of one or more current beneficiaries may exercise 
the decanting power over the principal of the first:trust. 

C. Subject to Section 1-113 [46-12-1183 NMSA 1978) of the Uniform Trust Decanting Act, in an 
exercise of the decanting power under this section, a second trust shall not: 

(1) include as a current beneficiary a person that is not a current beneficiary of the first 
trust, except as otherwise provided in Subsection D of this section; 

(2) include as a presumptive remainder beneficiary or successor beneficiary a person that 
is not a current beneficiary, presumptive remainder beneficiary or successor beneficiary of the first 
trust, except as otherwise provided in Subsection D of this section; or 

(3) reduce or eliminate a vested interest. ; 

D. Subject to Paragraph (3) of Subsection C of this Section Aid Section 1- 114 of the Uniform 
Trust Decanting Act, in an exercise of the decanting power under this section, a second trust may 
be a trust created or administered under the law of any jurisdiction and may: 

(1) retain’a power of appointment granted in the first trust; | 

(2) omit a power of appointment granted in the first trust, other than a presently exercis- 
able general power of appointment; | 

(3) create or modify a power of appointment if the powerholder is a current beneficiary 
of the first trust and the authorized fiduciary pas expanded STR discretion to distribute 
principal to the beneficiary; and — 

(4) create or modify a power of appointment if the ape arra ath is a presumptive remain- 
der beneficiary or successor beneficiary of the first trust, but'the exercise of the power may take ef- 
fect only after the powerholder becomes, or would have become if then living, a current beneficiary. 

E. A power of appointment described in Paragraphs (1) through (4) of Subsection D of this sec- 
tion may be genéral or nongeneral. The class of permissible appointees in favor of which the power 
may be exercised may be broader than or different from the beneficiaries of the first trust. 

F. If‘an authorized fiduciary has expanded distributive discretion over part but not all of the: 
principal of a first trust; the fiduciary may exercise the decanting power under this section over 
that part of the principal over which the authorized fiduciary has expanded distributive discretion. 


History: Laws 2016, ch. 72, § 1-111. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-112. Decanting power under limited distributive discretion. 


A. As used in this section, "limited distributive discretion" means a discretionary power of dis- 
tribution that is limited to an ascertainable standard or a reasonably definite standard. 

B. An authorized fiduciary that has limited distributive discretion over the principal of the 
first trust for benefit of one or more current beneficiaries may exercise the decanting power over 
the principal of the first trust... 

C. Under this section and subject to Sectiogia 1 114 [46-12-114 NMSA 1978]. of the Uniform 
Trust Decanting Act, a second trust may be created or administered under the law of any jurisdic- 
tion. Under this section, the second trusts, in the aggregate, shall grant each beneficiary of the 
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first trust beneficial interests that are substantially similar to the beneficial interests of the ben- 
eficiary in the first trust. 

D. A power to make a distribution under a second trust for the benefit of a beneficiary jadi is 
an individual is substantially similar to a power under the first trust to make a distribution di- 
rectly to the beneficiary. A distribution is for the benefit of a beneficiary if: 

(1) the distribution is applied for the benefit of the beneficiary; 

(2) the beneficiary is: under a legal disability or the trustee reasonably believes the ben- 
eficiary is incapacitated and the distribution is made as permitted under the Uniform Trust Code 
[Chapter 46A NMSA 1978]; or | 

(83) the distribution is made as permitted under the terms of the first-trust instrument Sad 
the second-trust instrument for the benefit of the beneficiary. | 

E. If an authorized fiduciary has limited. distributive discretion over part but not all of the 
principal of a first trust, the fiduciary may exercise the decanting power provided by this section 
over that part of the principal over which the authorized fiduciary has limited distributive discre- 
tion. 


History: Laws 2016, ch. 72, § 1-112. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-1138. Trust for beneficiary with disability. 


A. As used in this section: . 

(1) "beneficiary with a disability" means a beneficiary of a first trust who the special-needs 
fiduciary believes may qualify for governmental benefits based on disability, whether or not the 
beneficiary currently receives those benefits or is an individual who has been adjudicated inca- 
pacitated; 

(2) "governmental benefits" means financial aid or services from a state, federal or other 
type of public agency; 

(8) "special-needs fiduciary" means, with respect to a trust that has a beneficiary with a 
disability: | . 
(a) a trustee or other fiduciary, other than a settlor, that has discretion to distribute 
part or all of the principal of a first trust to one or more current beneficiaries; 

(b). ifno trustee or fiduciary has discretion under Subparagraph (a) of this paragraph, 
a trustee or other fiduciary, other than a settlor, that has discretion to distribute part or all of the 
income of the first trust to one or more current beneficiaries; or 

) (c) if no trustee or fiduciary has discretion under Subparagraphs (a) and (b) of this 
paragraph, a trustee or other fiduciary, other than a settlor, that is required to. distribute part or 
all of the income or principal of the first trust to one or more current beneficiaries; and 

(4) "special-needs trust" means a trust that the trustee believes would not be considered a 
resource for purposes of determining whether a beneficiary with a disability is eligible for govern- 
mental benefits. 

B. A special-needs fiduciary may exercise the decanting power provided by Section 1-111 [46- 
12-111 NMSA 1978] of the Uniform Trust Decanting Act over the principal of a first trust as if 
the fiduciary had authority to distribute principal to a beneficiary with a disability subject to. ex- 
panded distributive discretion if: 

(1) a second trust is a special-needs trust that benefits the beaspeiaey. with a Seg 
and 

(2) the special-needs fiduciary determines that exercise of the decanting power will sur 
ther the purposes of the first trust. 

C. In an exercise of the decanting power provided ys this section, the following rules apply: 

(1) notwithstanding Paragraph (2) of Subsection C of Section 1-111 of the Uniform Trust 
Decanting Act, the interest in the second trust of a beneficiary with a disability may: 

(a) bea pooled trust as defined by medicaid law for the benefit of the peltendiaky with 
a disability under 42 U.S.C. Section 1896p(d)(4)(C), as amended; or 
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(b) contain payback provisions complying with reimbursement requirements of med- 

icaid law under 42 U.S.C. Section 1396p(d)(4)(A), as amended; 

(2) Paragraph (3) of Subsection C of Section 1-111 of the Uniform Trust Decanting Act 
does not apply to the interests of the beneficiary with a disability; and 

(8) except as affected by any change to the interests of the beneficiary with a disability, 
the second trust, or if there are two or more second trusts, the second trusts in the aggregate, shall 
grant each other beneficiary of the first trust beneficial interests in the second trusts that are sub- 
stantially similar to the beneficiary's beneficial interests in the first trust. 


History: Laws 2016, ch. 72, § 1-113. Effective dates. — Laws 2016;-ch. 72, § 8-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-114. Protection of charitable interest. 


A. Asused inthis section: | 

(1) "determinable charitable interest" means a charitable interest that is a right to a man- 
datory distribution currently, periodically, on the occurrence of a specified event or after the pas- 
sage of a specified time and that is unconditional or will be held solely for charitable purposes; and 

(2) "unconditional" means not subject to the occurrence of.a specified event that is not 
certain to occur, other than a requirement in a trust instrument that a charitable organization be 
in existence or qualify under a particular provision of the United States Internal Revenue Code of 
1986, as amended, on the date of the distribution if the charitable organization meets the require- 
ment on the date of determination. 

B. If a first trust contains a determinable charitable interest, the attorney general has the 
rights of a qualified beneficiary and may represent and bind the charitable interest. 

C. Ifa first trust contains a charitable interest, the second trust or trusts shall not: 

(1) diminish the charitable interest; 

(2) diminish the interest of an identified charitable organization that holds the charitable 
interest; 

(8) alter any charitable purpose stated in the first-trust instrument; or 

(4) alter any condition or restriction related to the charitable interest. 

D. If there are two or more second trusts, the second trusts shall be treated as one trust for 
purposes of determining whether the exercise of the decanting power diminishes the charitable 
interest or diminishes the interest of an identified charitable Hoge lea us for purposes of Subsec- 
tion C of this section. 

E. Ifa first trust contains a determinable charitable interest, the second trust or trusts that 
include a charitable interest pursuant to Subsection C of this section shall be administered under 
New Mexico law unless: 

(1) the attorney general, after receiving notice under Section 1-107 [46-12-107 NMSA 
1978] of the Uniform Trust Decanting Act, fails to object in a signed record delivered to the autho- 
rized fiduciary within the notice period; 

(2) the attorney general consents in a signed record to the second trust or trusts being 
administered under the law of another jurisdiction; or 

(8) the court approves the exercise of the decanting power. 

F. The Uniform Trust Decanting Act does not limit the powers and duties of the attorney gen- 
eral under New Mexico law other than that act. 


History: Laws 2016, ch. 72, § 1-114. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
Cross references. — For the federal Internal Revenue the Uniform Trust Decanting Act, §§ 46-12-101 through 
Code of 1986, see 26 U.S.C. § 1. 46-12-129 NMSA 1978, effective January 1, 2017. 
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46-12-115. Trust limitation on decanting. 


A. . An authorized fiduciary shall not exercise the Deipew power to the serves that the first- 
trust instrument expressly prohibits exercise of: 
(1) . the decanting power; or 
(2) a power granted by state law to the fiduciary to distribute part or all of the principal of 
the trust to another trust. 

B. Exercise of the decanting power is subject to any restriction in the first-trust inatrament 

that expressly applies to exercise of: 
(1) - the decanting power; or 
‘ (2) a power granted by state law to a fiduciary to distribute part or all of the principal of 
the trust to another trust or to modify the trust. 

C. A general prohibition of the amendment or revocation of a first trust, a spendthrift clause 
or a clause restraining the voluntary or involuntary transfer of a beneficiary's interest does not 
preclude exercise of the decanting power. 

D. Subject to Subsections A and B of this section, an authorized fiduciary may exercise the 
decanting power provided by the Uniform Trust Decanting Act even if the first-trust instrument 
permits the authorized fiduciary or another person to modify the first-trust instrument or to dis- 
tribute part or all of the principal of the first trust to another trust. 

K. Ifa first-trust instrument contains an express prohibition described in Sabwettion A of this 
section or an express restriction described in Subsection B of this section, the provision shall be 
included in the second-trust instrument. 


History: Laws 2016, ch. 72, § 1-115. Effective dates. — Laws 2016, ch. 72, $'3-101 made 
, the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-116. Change in compensation. 


A. If a first-trust instrument specifies an authorized fiduciary's compensation, the fiduciary 
shall not exercise the decanting power.to increase the fiduciary's compensation above the specified 
compensation unless: 

(1) all qualified beneficiaries of the second. trust consent to thei increase in a signed record; 
or 

_ 4, (2) the increase is approved by; the court. 

B. Ifa first-trust instrument does not specify an authorized duciarys fopicanet tee the fi- 
duciary shall not exercise the decanting power to increase the fiduciary's compensation above the 
compensation permitted by the Uniform Trust Code [Chapter 46A NMSA 1978] unless: 

(1) all qualified beneficiaries of the second trust consent to the increase in a signed record; 
or 
(2) the increase is approved by the court. 

C. A change in an authorized fiduciary’ 8 compensation that is incidental to other changes 
made by the exercise of the decanting power is not an increase in the fiduciary's compensation for 
purposes of Subsections A and B of this section, 


History: Laws 2016, ch, 72, § 1-116. :' Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 20275) se a9 


46-12-117. Relief from liability and indemnification. 


A. Except as otherwise provided in this section, a second-trust instrument shall not relieve 
an authorized fiduciary from liability for breach of trust to a greater extent than the first-trust 
instrument. 
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B. A-second-trust instrument may provide for indemnification of an authorized fiduciary of the 
first trust or another person acting in a fiduciary capacity under the first trust for any liability 
or claim that would have been payable from the first trust if the decanting power had not been 
exercised. © 

C. Asecond-trust instrument shall not my art fiduciary liability in the aggregate. 

D. Subject to Subsection C of this section, a second-trust instrument may divide and reallocate 
fiduciary powers among fiduciaries, including one or more trustees, distribution advisors, invest- 
ment advisors, trust protectors or other persons, and relieve a fiduciary from liability for an act or 
failure to act of another fiduciary as Soset by New Mexico law other than the Uniform Trust 
Decanting Act. 


History: Laws 2016, ch. 72,8 1-117. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-118. Removal or replacement of authorized fiduciary. 


An authorized fiduciary shall not exercise the decanting power to modify a provision in a first- 
trust instrument granting another person power to remove or replace the fiduciary unless: 

A. the person holding the power consents to the modification in a signed record and the modi- 
fication applies only to the person; 

B. the person holding the power and the qualified beneficiaries of the second trust consent to 
the modification in a signed record and the modification grants a substantially similar power to 
another person; or 

C. the court approves the modification and the modification vetants a substantially nigilen 
power to another person. ) 


History: Laws 2016, ch. 72, § 1-118. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-119. Tax-related limitations. 


A. As used in this section: 

(1) "grantor trust" means a trust as to which a settlor of a first trust is considered the owner 
under 26 U.S.C. Sections 671 through 677, as amended, or 26 U.S.C. Section 679, as amended; 

(2) "Internal Revenue Code" means the United States Internal Revenue Code of 1986, as 
amended; | : * 

(8) "nongrantor trust" means a trust that is not a grantor trust; and 

(4) "qualified benefits property" means property subject to the minimum distribution re- 
quirements of 26 U.S.C. Section 401(a)(9), as amended, and any applicable regulations or subject to 
any similar requirements that refer to 26 U.S.C, Section 401(a)(9), as amended or the regulations. 

B. An exercise of the decanting power is subject to the following limitations: 

(1) if a first trust contains property that qualified, or would have qualified but for provi- 
sions of the Uniform Trust Decanting Act other than those in this section, for a marital deduction 
for purposes of the gift or estate tax under the Internal Revenue Code or a state gift, estate or 
inheritance tax, the second-trust instrument shall not include or omit any term that, if included 
in or omitted from the trust instrument for the trust to which the property was transferred, would 
have prevented the transfer from qualifying for the deduction, or would have reduced the amount 
of the deduction, under the same provisions of the Internal Revenue Code or state law under 
which the transfer qualified; 

(2) if the first trust contains property that qualified, or would have qualified but for pro- 
visions of the Uniform Trust Decanting Act other than those in this section, for a charitable de- 
duction for purposes of the income, gift or estate tax under the Internal Revenue Code or a state 
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income, gift, estate or inheritance tax, the second-trust instrument shall not include or omit any _ 
term that, if included in or omitted from the trust instrument for the trust to which the property 
was transferred, would have prevented the transfer from qualifying for the deduction, or: would 
have reduced the amount of the deduction, under the same provisions of the Internal Revenue 
Code or state law under which the transfer qualified}. 

(3) ifthe first trust contains property that iaieitaka or would leet qualified but Hol provi- 
sions of the Uniform Trust Decanting Act other than those in this section, for the exclusion from 
the gift tax described in 26 U.S.C. Section 2503(b), as amended, the second-trust instrument shall ~ 
not include or omit a term that, if included in or omitted from the trust instrument for the trust 
to which the property was transferred, would have prevented the transfer from qualifying under ~ 
26 U.S.C. Section 2503(b), as amended. If the first trust contains property that qualified, or would 
have qualified but for provisions of the Uniform Trust Decanting Act other than those in this sec- 
tion, for the exclusion from the gift tax described in 26 U.S.C. Section 2503(b), as amended, by ap- 
plication of 26 U.S.C. Section 2503(c), as amended, the second-trust instrument shall not include 
or omit a term that, if included or omitted from the trust instrument for the trust to which the 
property was transferred, would have prevented the transfer from qualifying under 26 U.S.C. Sec- 
tion 2503(c), as amended; 

(4) ifthe property of the first trust includes shares of stock in an S corporation, as defined 
in 26 U.S.C. Section 1361, as amended, and the first trust is, or, but for provisions of the Uniform 
Trust Decanting Act other than those in this section, would be, a permitted shareholder under any 
provision of 26 U.S.C. Section 1361, as amended, an authorized fiduciary may exercise the power 
with respect to part or all of the S-corporation stock only if any second trust receiving the stock is a 
permitted shareholder under 26 U.S.C. Section 1361(c)(2), as amended. If the property of the first 
trust includes shares of stock in an S corporation and the first trust is, or, but for provisions of the 
Uniform Trust Decanting Act other than those in this section, would be, a qualified subchapter-S 
trust within the meaning of 26 U.S.C. Section 1361(d), as amended, the second-trust instrument 
shall not include or omit a term that prevents the second trust from qualifying as a qualified 
subchapter-S trust; 

(5) if the first trust contains property that qualified, or, but for provisions of the Uniform 
Trust Decanting Act other than those in this section, would have qualified, for a zero inclusion ratio 
for purposes of the generation-skipping transfer tax under 26 U.S.C. Section 2642(c), as amended, 
the second-trust instrument shall not include or omit a term that, if included in or omitted from 
the first-trust instrument, would have prevented the transfer to the first trust from qualifying for 
a zero inclusion ratio under 26 U.S.C. Section 2642(c), as amended; 

(6) if the first trust is directly or indirectly the beneficiary of qualified benefits property, 
the second-trust instrument shall not include or omit any term that, if included in or omitted from 
the first-trust instrument, would have increased the minimum distributions required with respect 
to the qualified benefits property under 26 U.S.C. Section 401(a)(9), as amended, and any applica- 
ble regulations or any similar requirements that refer to 26 U.S.C. Section 401(a)(9), as amended, 
or the regulations. If an attempted exercise of the decanting power violates this paragraph, the 
trustee is deemed to have held the qualified benefits property and any reinvested distributions of 
the property as a separate share from the date of the exercise of the power, and Section 46- 12-122 
NMSA 1978 applies to the separate share; 

(7) ifthe first trust qualifies as a grantor trust because of the application of 26 U.S.C. Sec- 
tion 672(f)(2)(A), as amended, the second trust shall not include or omit a term that, if included in 
or omitted from the first-trust instrument, would have prevented the first trust from qualifying 
under 26 U.S.C. Section 672(f)(2)(A), as amended; 

(8) as used in this paragraph, "tax benefit" means a federal or state tax deduction, exemp- 
tion, exclusion or other benefit not otherwise listed in this section, except for a benefit arising from 
being a grantor trust. Subject to Paragraph (9) of this subsection, a second-trust instrument shall 
not include or omit a term that, if included in or omitted from the first-trust instrument, would 
have prevented qualification for a tax benefit A igh 
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(a). the first-trust instrument expressly indicates an intent'to qualify for the benefit or 
the first-trust instrument clearly is designed to enable the first trust to qualify for the benefit; and 

(b). the transfer of property held by the first'trust or the first trust qualified, or, but for 
provisions of the Uniform Trust Decanting Act other than those in this section, would have quali- 
fied, for the tax benefit; . 

(9) subject to Paragraph (4) of this subsection: 

(a) -except.as otherwise provided in Paragraph (7) of this subsection, the second trust 
may be a nongrantor trust, even if the first trust is'a grantor trust; and 

(b) except as otherwise provided in Paragraph (10) of this subsection, the second trust 
may be a grantor trust, even if the first trust is anongrantor trust; and 

(10) an authorized fiduciary shall not exercise the decanting power if a settlor ibiaote.i ina 

signed record delivered to the fiduciary within the notice period and: 

(a) the first trust and a second trust are both grantor trusts, in whole or in part, the 
first trust grants the settlor or another person the power to cause the first trust to cease to be a 
grantor trust and the second trust does not grant an equivalent power to the settlor or other per- 
son; or 

(b) the first trust is a nongrantor trust and a second trust is a grantor trust, in whole 
or in part, with respect to the settlor, unless: 1) the settlor has the power at all times to cause the 
second trust to cease to be a grantor trust; or 2) the first-trust instrument contains a provision 
granting the settlor or another person a power that would cause the first trust to cease to be a 
grantor trust and the second-trust instrument contains the same provision. 


History: Laws 2016, ch. 72, § 1-119; 2017, ch. 41, § after "the exercise of the power, and Section", deleted 


20. "1-122 of the Uniform Trust Decanting Act" and added 
Cross references, — For the federal Internal Revenue "46- 12- 122 NMSA. 1978"; and in Subparagraph B(10)(a), 
Code of 1986, see 26 U.S.C. § 1 et seq, after "power to cause the", deleted "second" and added 


The 2017 amendment, effective July 1, 2027, made "first". 
technical amendments; in Subsection B, Paragraph B(6), 


46-12-120. Duration of second trust. 


A. Subject to Subsection B of this section, a second trust may have a duration asd is: the same 
as or different from the duration of the first trust. : 

~ B. To the extent that property of a second trust is attributable to property of the first trust, the 
property of the second trust is subject to any maximum perpetuity, accumulation or suspension-of- 
the-power-of-alienation rules that oe to property of the first trust. 


History: Laws 2016, ch. 72, § 1-120. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-121. Need to distribute not required. 


An authorized fiduciary may exercise the decanting power regardless of whether under the first 
trust's discretionary distribution standard the fiduciary would have made, or could have been com- 
pelled to make, a discretionary distribution of principal at the time of the exercise. 


History: Laws 2016, ch. 72, § 1-121. ) Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-122. Saving provision. 


A. If exercise of the decanting power staat pi effective ander the Uniform Trust Deckiav. 
ing Act except that the second-trust instrument in part does not comply with the Uniform Trust 
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Decanting Act, the exercise of the power is effective and the following rules apply with respect to 
the principal of the second trust attributable to the exercise of the power: 

(1) a provision in the second-trust instrument that is not permitted under the Uniform 
Trust Decanting Act is void to the extent necessary to comply with the Uniform Trust ae 
Act; and 

(2) a provision required by the Uniform Trust Decanting Act to be in the second-trust in- 
strument that is not contained in the instrument is deemed to be included in the instrument to the 
extent necessary to comply with the Uniform Trust Decanting Act. 

B. Ifa trustee or other fiduciary of a second trust determines that Subsection A of this sectid 

applies to a prior exercise of the decanting power, the fiduciary shall take corrective action consis: 
tent with the fiduciary's duties. 


. History: Laws 2016, ch. 72, § 1-122. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§.46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-123. Trust for care of animal. 
yw 

A. As used in this section: 

(1) "animal trust" means a trust or an interest in a trust created to provide for the care of 
one or more animals; and 

(2) "protector" means a person appointed in an animal trust to enforce the trust on behalf 
of the animal or, if no such person is appointed in the trust, a person appointed by the court for 
that. purpose. 

B. The decanting power may be exercised over an animal trust that has a protector to the 
extent that the trust could be decanted under the Uniform Trust Decanting Act as if each animal 
that benefits from the trust were an individual if the protector consents in a signed record to the 
exercise of the power. 

C. A protector for an animal has the rights under the Uniform Trust Decanting Act of a quali- 
fied beneficiary. 

D,. . Notwithstanding any other provision of the Uniform Trust Decanting Act, if a first trust is 
an animal trust, in an exercise of the decanting power, the second trust shall provide that trust 
property may be applied only to its intended purpose for the period the first trust benefited the 
animal. 


History: Laws 2016, ch. 72, § 1-123. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-124. Terms of second trust. 


A reference in the Uniform Trust Code [Chapter 464A NMSA 1978] to a trust instrument or 
terms of the trust includes a second-trust instrument and the terms of the second trust. 


History: Laws 2016, ch. 72, § 1-124. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-125. Settlor. 


A. For purposes of New Mexico law other than the Uniform Trust Decanting Act and subject to 
Subsection B of this section, a settlor of a first trust is deemed to be the settlor of the second trust 
with respect to the portion of the principal of the first trust subject to the exercise of the decanting 
power, 


684 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46-12-126 UNIFORM TRUST DECANTING 46-12-129 


B. In determining settlor intent with respect to a second trust, the intent of a settlor of the first 
trust, a settlor of the second trust and the authorized fiduciary may be considered. 


History: Laws 2016, ch. 72, § 1-125. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-126. Later-discovered property. 


A. Except as otherwise provided in Subsection C of this section, if exercise of the decanting 
power was intended to distribute all the principal of the first trust to one or more second trusts, 
later-discovered property belonging to the first trust and property paid to or acquired by the first 
trust after the exercise of the power is part of the trust estate of the second trust or trusts. 

B. Except as otherwise provided in Subsection C of this section, if exercise of the decanting 
power was intended to distribute less than all the principal of the first trust to one or more second 
trusts, later-discovered property belonging to the first trust or property paid to or acquired by the 
first trust after exercise of the power remains part of the trust estate of the first trust. 

C. An authorized fiduciary may provide in an exercise of the decanting power, or by the terms 
of a second trust, for disposition of later-discovered property belonging to the first trust or property 
paid to or acquired by the first trust after exercise of the power. 


History: Laws 2016, ch. 72, § 1-126. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-127. Obligations. 


A debt, liability or other obligation enforceable against property of a first trust is enforceable to 
the same extent against the property when held by the second trust after exercise of the decanting 
power. 


History: Laws 2016, ch. 72, § 1-127. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-128. Uniformity of application and construction. 


In applying and construing the Uniform Trust Decanting Act, consideration shall be given to the 
need to promote uniformity of the law with respect to its subject matter among states that enact it. 


History: Laws 2016, ch. 72, § 1-128. Effective dates, — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


46-12-129. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Trust Decanting Act modifies, limits or supersedes the Electronic Signatures in 
Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not modify, limit or 
supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of 
any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). : 


History: Laws 2016, ch. 72, § 1-129. Effective dates. — Laws 2016, ch. 72, § 3-101 made 
the Uniform Trust Decanting Act, §§ 46-12-101 through 
46-12-129 NMSA 1978, effective January 1, 2017. 


685 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46-13-1 FIDUCIARIES AND TRUSTS 46-13-2 


ARTICLE 13 
Revised Uniform Fiduciary Access to Digital Ageets 


Sec. Sec. 
46-13-1. Short title, 46-13-11. Disclosure of digital assets held in trust when 
46-13-2. Definitions. trustee is an original user. 
46-13-38. Applicability. /}\- 46+18-12. Disclosure of contents of electronic -communi- 
46-13-4. User direction for disclosure of digital assets. cations held in trust when trustee is not 
46-13-5. Terms-of-service agreement. . an original user, .. 
46-13-6. Procedure for disclosing digital assets. 46-13-13. Disclosure of other digital assets held in trust 
46-13-7. Disclosure of content of electronic communica- when trustee is not an original user. 
tions of deceased user. » 46-13-14. Disclosure of digital assets to conservator of a 

46-13-8. Disclosure of other digital assets of a saeeaad protected person. ' 

user, 46-13-15. Fiduciary duty and authority. 
46-13-9. Disclosure of content of electronic communica- 46-13-16.’ Custodian compliance and immunity. 

tions of principal. 46-13-17, Uniformity of application and construction, ' 
46-13-10. Disclosure of other digital assets of principal. 46-13-18, Relation to Electronic Signatures in. Global 


and National Commerce Act, 


46-13-1. Short title. 


Sections 1 through 18 of this act [46-13-1 through 46-13-18 NMSA 1978] may be cited as the 
"Revised Uniform Fiduciary Access to Digital Assets Act”. 


History: Laws 2017, ch. 72, § 1. Effective dates. — Laws 2017, ch, 72, § 20 made Laws 
2017, ch, 72, § 1 effective January 1, 2018. 


46-13-2. Definitions. 


As used in the Revised Uniform Fiduciary Access to Digital Assets Act: 

A. "account" means an arrangement under a terms-of-service agreement in which a custodian 
carries, maintains, processes, receives or stores a digital asset of the user or provides goods or ser- 
vices to the user; | 

B. "agent" means an attorney-in-fact granted authority under a durable or nondurable power 
of attorney; 

C. "carries" means engages in the-transmission of an electronic communication; ~ 

D. "catalogue of electronic communications" means information that identifies each person 
with which a user has had an electronic communication the time and date of the communication 
and the electronic address of the person; 

EK. "conservator" means a person appointed by a court to epee: the eutate of a eet) nde 
vidual. The term includes a limited conservator; 

F. "content of an electronic communication" means information concerning the substance or 
meaning of the communication that: 

(1) has been sent or received by a user; 

(2) is in electronic storage by a custodian providing an electronic-communication service 
to the public or is carried or maintained by a custodian providing a remote-computing service to 
the public; and 

(3). is not readily accessible to the public; 

G,. "court" means the district court; 

H. "custodian" means a person that carries, maintains, processes, receives or stores a digital 
asset of a user; 

I, "designated recipient" means a peneeR chosen by a user using an online tool to administer 
digital assets of the user; 

J. "digital asset" means an alectronid badord in which an individual has a right or interest. 
The term does not include an underlying asset or liability unless the asset or liability is itself an 
electronic record; 
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K. "electronic" means relating to technology having electrical, digital, magnetic, wireless, opti- 
cal, electromagnetic or similar capabilities; 

L. "electronic communication" has the meaning set forth in 18 U.S.C. Section 2510(12), as 
amended; 

M. "electronic-communication service" means a custodian that provides to a user the ability to 
send or receive an electronic communication; 

N. "fiduciary" means an original, additional or successor personal representative, conservator, 
agent or trustee; ; 

O. "information" means data, text, images, videos, sounds, codes, computer programs, software, 
databases or the like; 

P. "online tool" means an electronic service provided by a custodian that allows the user, in an 
agreement distinct from the terms-of-service agreement between the custodian and user, to pro- 
vide directions for disclosure or nondisclosure of digital assets to a third person; 

Q. "person" means an individual, estate, partnership, association, trust, business or nonprofit 
entity, public corporation, government or governmental subdivision, agency or instrumentality or 
other legal or commercial entity; 

R. "personal representative" means an executor, administrator, special administrator or per- 
son that performs substantially the same function under law of this state other than the Revised 
Uniform Fiduciary Access to Digital Assets Act; 

S. "power of attorney" means a record that grants an agent authority to act in the place of a 
principal; | 

T. "principal" means an individual who grants authority to an agent in a power of attorney; 

U. "protected person" means an individual for whom a conservator has been appointed. The term 
includes an individual for whom an application for the appointment of a conservator is pending; 

V. "record" means information that is inscribed on a tangible medium or that 1 is stored in an 
electronic or other medium and is retrievable in perceivable form; 

W. "remote-computing service" means a custodian that provides to a user computer-processing 
services or the storage of digital assets by means of an electronic communications system, as de- 
fined in 18 U.S.C. Section 2510(14), as amended; 

X. "terms-of-service agreement" means an agreement that controls the relationship between a 
user and a custodian; 

Y. "trustee" means a fiduciary with legal title to property under an agreement or declaration 
that creates a beneficial interest in another. The term includes a successor trustee; 

Z. “user" means a person that has an account with a custodian; and 

AA, "will" includes a codicil, testamentary instrument that only appoints an executor and in- 
strument that revokes or revises a testamentary instrument. 


History: Laws 2017, ch. 72, § 2. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 2 effective January 1, 2018. 


46-13-3. Applicability. 


A. The Revised Uniform Fiduciary Access to Digital Assets Act applies to: 
(1) a fiduciary acting under a will or power of attorney executed before, on or after July 1, 2017; 
(2) apersonal representative acting for a decedent who died before, on or after July 1, 2017; 
(3) aconservatorship proceeding commenced before, on or after July 1, 2017; and 
(4) a trustee acting under a trust created before, on or after July 1, 2017. 
B. The Revised Uniform Fiduciary Access to Digital Assets Act applies to a custodian if the 
user resides in this state or resided in this state at the time of the user's death. 
C. The Revised Uniform Fiduciary Access to Digital Assets Act does not apply to a digital asset 
of an employer used by an employee in the ordinary course of the employer's business. 


History: Laws 2017, ch. 72, § 3. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 3 effective January 1,.2018. 
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46-13-4. User direction for disclosure of digital assets... 


A. A.user may use an online tool to direct the custodian to disclose to a designated recipient or 
not to disclose some or all of the user's digital assets, including the content of electronic commu- 
nications. If the online tool allows.the user to modify or delete a direction at all times, a direction 
regarding disclosure using an online tool overrides a contrary direction by the user in a will, trust, 
power of attorney or other record. 

B. Ifa user has not used an online tool to give direction under Subsection A of this section or 
if the custodian has not provided an online tool, the user may allow or prohibit in a will, trust, 
power of attorney or other record disclosure to a fiduciary of some or all of the user's digital assets, 
including the content of electronic communications sent or received by the user. 

C. A user's direction under Subsection A or B of this section overrides a contrary provision in a 
terms-of-service agreement that does not require the user to act affirmatively and distinctly from 
the user's assent to the terms of service. 


History: Laws 2017, ch. 72, § 4. | Effective dates, — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 4 effective January 1, 2018. 


46-13-5. Terms-of-service agreement. 


A. The Revised Uniform Fiduciary Access to Digital Assets Act does not change or impair a 
right of a custodian or a user under a terms-of-service agreement to access and use digital assets 
of the user. 

B.. The Revised Uniform Fiduciary Access to Digital Assets Act does not give a fiduciary or des- 
ignated recipient any new or expanded rights other than those held by the user for whom, or for 
whose estate, the fiduciary or designated recipient acts.or represents. 

C. A fiduciary's or designated recipient's access to digital assets may be modified or oad 
by a user, by federal law or by a terms-of-service agreement if the user has not provided direction 
under Section 4 of the Revised Uniform Fiduciary Access to Digital Assets Act [46-13-4 NMSA 
1978]. 


History: Laws 2017, ch. 72, § 5. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
’ 2017, ch. 72, § 5 effective January 1, 2018. 


46-13-6. Procedure for disclosing digital assets. 


A. When disclosing digital assets of a user under the Revised Uniform Fiduciary Access to 

Digital Assets Act, the custodian may at its sole discretion: ‘i 

(1) grant a fiduciary or designated recipient full access to the user's account; 

(2) grant a fiduciary or designated recipient partial access to the user's account sufficient 
to perform the tasks with which the fiduciary or designated recipient is charged; or 

(3) provide a fiduciary or designated recipient a copy in a record of any digital asset that, 
on the date the custodian received the request for disclosure, the user could have accessed if the 
user.were alive and had full capacity and access to the account. , ) 

B. A custodian may assess a reasonable administrative charge for the cost of disclosing digital 
assets under the Revised Uniform Fiduciary Access to Digital Assets Act. 

C. Acustodian need not disclose under the Revised Uniform Fiduciary Access to Digital Assets 
Act a digital asset deleted by a user. 

D. Ifa user directs or a fiduciary requests a custodian to disclose under the Revised eptiscoes 
Fiduciary Access to Digital Assets Act some, but, not all, of the user's digital assets, the custodian 
need not disclose the assets if segregation of the assets would impose an undue burden on the cus- 
todian. If the custodian believes the direction or request imposes an undue burden, the custodian 
or fiduciary may seek an order from the court to disclose: 

(1) asubset limited by date of the user's digital assets; 
(2) all of the user's digital assets to the fiduciary or designated recipient; 
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(3) none of the user's digital assets; or . 
(4) all of the user's digital assets to the court for review in camera. 


? 


History: Laws 2017, ch. 72,86... nos Effective dates. — marys 2017, ch. 72,§ 20 made Laws 
2017, ch. 72, § 6 effective January 1, 2018. 


46-13-7. Disclosure of content of electronic communications of 
deceased user, 


If a deceased user consented to, or a court directs, disclosure of the contents of electronic commu- 
nications of the user, the custodian shall disclose to the personal representative of the estate of the 
"user the content of an electronic communication sent or received by the user if the representative 
gives the custodian: 

A. awritten request for disclosure in physical or electronic form; 

B. acertified copy of the death certificate of the user; 

C. a certified copy of the letters of administration or letters testamentary of the personal rep- 
resentative or a small estate affidavit pursuant to the provisions of Section 45-3-1201 NMSA 1978; 

D. unless the user provided direction using an online tool, a copy of the user's will, trust, power 
of attorney or other record evidencing the user's consent to disclosure of the content of electronic 
communications; and | 

E. if requested by the custodian: 

_ (1) anumber, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the user's account; 
(2) evidence linking the account to the user; or 
(3) a finding by the court that: 

(a) the user had a specific account with the custodian, identifiable by the information 
specified in Paragraph (1) of this subsection; 

(b) disclosure of the content of electronic communications of the user would not vio- 
late 18 U.S.C. Section 2701 et seq., as amended, 47 U.S.C. Section 222, as amended, or other ap- 
plicable law; 

(c) unless the user provided direction using an online tool, the user consented to dis- 
closure of the content of electronic communications; or 

(d) disclosure of the content of electronic communications of the user is reasonably 
necessary for administration of the estate. 


History: Laws 2017, ch. 72, § 7. ' Effective dates. — Laws 2017,'ch. 72, § 20 made Laws 
2017, ch. 72, § 7 effective January 1, 2018. 


46-13-8. Disclosure of other digital assets of a deceased user. 


Unless the user prohibited disclosure of digital assets or the court directs otherwise, a custodian 
shall disclose to the personal representative of the estate of a deceased user a catalogue of elec- 
tronic communications sent or received by'the user and digital assets, other than the content of 
electronic communications, of the user, if the representative gives the custodian: 

A. a written request for disclosure in physical or electronic form; 

B. acertified copy of the death certificate of the user; ' 

C. acertified copy of the letters of administration or letters testamentary of the personal rep- 
resentative or a small estate affidavit pursuant to the provisions of Section 45-3-1201 NMSA 1978; 
and 

D. if requested by the custodian: 

(1) anumber, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the user's account; 
(2) evidence linking the account to the user; 
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(3) an affidavit stating that disclosure of the user's digital assets is reasonably necessary 
for administration of the estate; or ) 
(4) a finding by the court that: 
(a) the user had a specific account with the custodian, identifiable by the information 
specified in Paragraph (1) of this subsection; or 
(b) disclosure of the user's digital assets is reasonably necessary for administration 
of the estate. _ 


History: Laws 2017, ch. 72, § 8. . Effective dates. — Laws 2017 , ch. 72, § 20 made Laws 
2017, ch. 72, § 8 effective January 1, 2018. 


46-13-9. Disclosure of content of electronic communications of 
principal. 


To the extent a power of attorney expressly grants an agent authority over the content of elec- 
tronic communications sent or received by the principal and unless directed otherwise by the 
principal or the court, a custodian shall disclose to the agent the content if the agent gives the 
custodian: 

A. awritten request for disclosure in physical or electronic form; 

B. an original or copy of the power of attorney expressly granting the agent authority over the 
content of electronic communications of the principal; 

C. acertification by the agent, under penalty of perjury, that the power of attorney is in effect; 
and 

D. if requested by the custodian: 

(1) anumber, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the principal's account; or 
(2). evidence linking the account to the principal. 


History: Laws 2017, ch. 72, § 9. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 9 effective January 1, 2018. 


46-13-10. Disclosure of other digital assets of principal. 


Unless otherwise ordered by the court, directed by the principal or provided by a power of at- 
torney, a custodian shall disclose to an agent with specific authority over digital assets or general 
authority to act on behalf of a principal a catalogue of electronic communications sent or received 
by the principal and digital assets, other than the content of electronic communications, me the 
principal if the agent gives the custodian: 

A. awritten request for disclosure in physical or electronic form; 

B. an original or a copy of the power of attorney that gives the agent specific authoniinys over 
digital assets or general authority to act on behalf of the principal; 

C. acertification by the agent, under penalty of perjury, that the power of attorney is in effect: 
and 

D. if requested by the custodian: 

(1) a number, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the principal's account; or 
(2) evidence linking the account to the principal. 


History: Laws 2017, ch. 72, § 10. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
: 2017, ch. 72, § 10 effective January 1, 2018. 
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46-13-11. Disclosure of digital assets held in trust when trustee is an 
original user. 


Unless otherwise ordered by the court or provided in a trust, a custodian shall disclose to a 
trustee that is an original user of an account any digital asset of the account held in trust, includ- 
ing a catalogue of electronic communications of the trustee and the content of electronic commu- 
nications. ane | 


History: Laws 2017, ch. 72,811... _ Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 11 effective January 1, 2018. 


46-13-12. Disclosure of contents of electronic communications held in 
trust when trustee is not an original user. 


Unless otherwise ordered by the court, directed by the user or provided in a trust, a custodian 
shall disclose to a trustee that.is not an original user of an account the content of an electronic com- 
munication sent or received by an original or successor user and carried, maintained, processed, 
received or stored by the custodian in the account of the trust if the trustee gives the custodian: 

A: awritten request for disclosure in physical or electronic form; 

'B. acertified copy of the trust instrument or a certified copy of the trust instrument or a certi- 
fication of trust under Section 46A-10-1013 NMSA 1978 that includes consent to disclosure of the 
content of electronic communications to the trustee; 

C. acertification by the trustee, under penalty of perjury, that the trust exists and the trustee 
is a currently acting trustee of the trust; and 

D. if requested by the custodian: 

(1) anumber, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the trust's account; or 
(2) evidence linking the account to the trust. 


History: Laws 2017, ch. 72, § 12. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 12 effective January 1, 2018. 


46-13-13. Disclosure of other digital assets held in trust when trustee is 
not an original user. 


Unless otherwise ordered by the court, directed by the user or provided in a trust, a custodian 
shall disclose, to a trustee that is not an original user of an account, a catalogue of electronic com- 
munications sent or received by an original or successor user and stored, carried or maintained by 
the custodian in an account of the trust and any digital assets, other than the content of electronic 
communications, in which the trust has a right or interest if the trustee gives the custodian: 

A. awritten request for disclosure in physical or electronic form; 

B. acertified copy of the trust instrument or a certified copy of the trust instrument or a certi- 
fication of trust under Section 46A-10-1013 NMSA 1978; 

C. acertification by the trustee, under penalty of perjury, that the trust exists and the trustee 
is a currently acting trustee of the trust; and 

D. if requested by the custodian: 

(1) ‘a number, username, address or other unique subscriber or account identifier assigned 
by the custodian to identify the trust's account; or 
(2) evidence linking the account to the trust. 


History: Laws 2017, ch. 72, § 13. Effective dates, — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 13 effective January 1, 2018. 


691 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46-13-14 FIDUCIARIES AND TRUSTS 46-13-15 


46-18-14. Disclosure of digital assets to conservator of a protected 
person. 


A. After an opportunity for a hearing under Chapter 45, Article 5 NMSA 1978, the court may 
grant a conservator access to the digital assets of a protected person. 

B. Unless otherwise ordered by the court or directed by the user, a custodian shall siictieis to 
a conservator the catalogue of electronic communications sent or received by a protected person 
and any digital assets, other than the content of electronic communications, in which the SE 
person has a right or interest if the conservator gives the custodian: 

(1) a written request for disclosure in physical or electronic form; 
(2) acertified copy of the court order that gives the conservator authority over the eee 
assets of the protected person; and 
(8) if requested by the custodian: 
(a) a number, username, address or other unique subscriber or account identifier as- 
signed by the custodian to identify the account of the protected person; or ) O Be 
(b), -evidence linking the account to the protected person, 

C. A conservator with general authority to manage the assets of a protected person may re- 
quest a custodian of the digital assets of the protected person to suspend or terminate an account 
of the protected person for good cause. A request made under this section shall be accompanied 
by a certified copy of the court order giving the conservator authority over the protected person's 
property. ) 


History: Laws 2017, ch. 72, § 14. ¢ Effective dates. — Laws.2017, ch. 72, § 20:made Laws 
2017, ch. 72, § 14 effective January 1, 2018, 7 


46-13-15. Fiduciary duty and authority. 


A. The legal duties imposed on a fiduciary charged with managing tangible property y apply a 

the management of digital assets, including: 
(1) the duty of care; 
(2) the duty of loyalty; and 
(3) the duty of confidentiality. 

_B. A fiduciary's or designated recipient's authority with respect to a digital asset ofa user: 

(1) except as otherwise provided in Section 4 of the Revised Uniform Fiduciary Access to 
Digital Assets Act [46-13-4 NMSA 1978], is subject to the applicable terms of service; 

(2) is subject to other applicable law, including copyright law; | . 

(3) in the case of a fiduciary, is limited by the scope of the fiduciary's duties; and 

(4) may not be used to impersonate the user. 

C. A fiduciary with authority over the property of a decedent, protected person, principal or 
settlor has the right to access any digital asset in which the decedent, protected person, principal 
or settlor had a right or interest and that is not held by a custodian or subject toa terms-of-service 
agreement, 

D. A fiduciary acting within the scope of the fiduciary's duties is an authorized user of the 
property of the decedent, protected person, principal or settlor for the. purpose, of. applicable 
computer-fraud and unauthorized- -computer-access laws, including the ompules Crimes Act [80- 
45-1 through 30-45-7 NMSA 1978]. 

E. A fiduciary with authority over the tangible, personal property of a saeedene protected per- 
son, principal or settlor: 

(1) has the right to access the property and any digital asset stored in ate and_ | 
(2) is an authorized user for the purpose of computer-fraud and unauthorized-computer- 
access laws, including those offenses enumerated in the Computer Crimes Act. 

F. A custodian may disclose information in an account to a fiduciary of the user when the infor- 
mation is required to terminate an account used to access digital assets licensed to the user. 

G. A fiduciary of a user may request a custodian to terminate the user's account. A request for 
termination shall be in writing, in either physical or electronic form, and accompanied by: 
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(1) ifthe user is deceased, a certified copy of the-death certificate of the user; 

(2) acertified copy of the letters of administration or letters testamentary of the personal 
representative or a small estate affidavit pursuant to the provisions of Section 45-3-1201 NMSA 
1978, court order, power of attorney or trust giving the fiduciary authority over the account; and 

(3) ifrequested by the custodian: 

(a) “a number, username, address or other unique subscriber or account identifier as- 
signed by the custodian to identify the user's account; 

(b) evidence linking the account to the user; or 

(c) a finding by the court that the user had a specific account with the custodian, iden- 
tifiable by the information specified in Subparagraph (a) of this paragraph. 


History: Laws 2017, ch. 72, § 15. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 15 effective January 1, 2018. 


46-13-16. Custodian compliance and immunity. 


A. Not later than sixty days after receipt of the information required under Sections 7 through 
15 [46-13-7 through 46-13-15 NMSA 1978] of the Revised Uniform Fiduciary Access to Digital As- 
sets Act, a custodian shall comply with a request under the Revised Uniform Fiduciary Access to 
Digital Assets Act from a fiduciary or designated recipient to disclose digital assets or terminate 
an account. If the custodian fails to comply, the fiduciary or designated recipient may apply to the 
court for an order directing compliance. 

B. An order under Subsection A of this section directing compliance shall contain a finding that 
compliance is not in violation of 18 U.S.C. Section 2702, as amended. 

C. Acustodian may notify the user that a request for disclosure or to terminate an account was 
made under the Revised Uniform Fiduciary Access to Digital Assets Act. 

D. A custodian may deny a request under the Revised Uniform Fiduciary Access to Digital As- 
sets Act from a fiduciary or designated recipient for disclosure of digital assets or to terminate an 
account if the custodian is aware of any lawful access to the account following the receipt of the 
fiduciary's request. 

E. The Revised Uniform Fiduciary Access to Digital Assets Act does not limit a custodian's 
ability to obtain or require a fiduciary or designated recipient requesting disclosure or termination 
under the Revised Uniform Fiduciary Access to Digital Assets Act to obtain a court order that: 

- (1) specifies that an account belongs to the protected person or principal; 

(2) specifies that there is sufficient consent from the protected person or principal to sup- 
port the requested disclosure; and 

(3) contains a finding required by law other than the Revised Uniform Fiduciary Access to 
Digital Assets Act. 

F. A custodian and its officers, employees and agents are immune from liability for an act or 
omission done with reasonable care in compliance with the Revised Uniform Fiduciary Access to 
Digital Assets Act. 


History: Laws 2017, ch. 72, § 16. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 16 effective January 1, 2018. 
46-13-17. Uniformity of application and construction. 


In applying and construing the Revised Uniform Fiduciary Access to Digital Assets Act, con- 
sideration shall be given to the need to promote uniformity of the law with respect to its subject 
matter among states that enact it. 


History: Laws 2017, ch. 72, § 17. Effective dates. — Laws 2017, ch. 72, § 20 made Laws 
2017, ch. 72, § 17 effective January 1, 2018. 


\ 
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46-13-18. Relation to Electronic Signatures i in Gina and National 
Commerce Act. 


The Revised Uniform Fiduciary Access to Digital Assets Act modifies, limits or supersedes’ the 
federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et 
seq., but does not modify, limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or 
authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C, 
Section 7003(b). 


History: Laws 2017, ch. 72,818. Effective dates. — Laws 2017, ch..72, § 20 made Laws 


2017, ch. 72, § 18 effective January 1, 2018. 
ARTICLE 14 
e ° 
Uniform Directed Trust 
Sec, Sec, its 
46-14-1. Short title. : 46-14-10, Duty to provide information to trust director 
46-14-2. Definitions, or trustee. 
46-14-3. Application; principal place of administration. 46-14-11. No duty to monitor, inform or advise. 
46-14-4. Common law and principles of equity. 46-14-12. Application to cotrustee [co-trustee], 
46-14-5. Exclusions, 46-14-13, Limitation of action against trust director. 
46-14-6. Powers of trust director. 46-14-14. Defenses in action against trust director. 
46-14-7, Limitations on trust director. 46-14-15. Jurisdiction over trust director. 
46-14-8. Duty and liability of trust director. 46-14-16, Office of trust director. F 
46-14-9. Duty and liability of directed trustee. 46-14-17. Uniformity of application and construction. 


46-14-18. Relation to Electronic Signatures in Global 
and National Commerce Act. 


46-14-1. Short title. 


Sections 1 through 18 [46-14-1 through 46-14-18 NMSA 1978] of this act may be cited as the 
"Uniform Directed Trust Act". 


History: Laws 2018, ch. 63, § 1. - Effective dates, — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch. 63, § 1 effective January 1, 2019. 


46-14-2. Definitions. 


As used in the Uniform Directed Trust Act: . 

A. “breach of trust" includes a violation by a trust director or trustee of a duty imposed on that 
director or trustee by the terms of the trust, by the Uniform Directed Trust Act or by another law 
of New Mexico pertaining to trusts; 

B. "directed trust" means a trust for which the terms of the trust grant a power of direction; 

C. "directed trustee" means a trustee that is subject to a trust director's power of direction; 

D. "person" means an individual; estate; business or nonprofit entity; public corporation; gov- 
ernment; governmental subdivision, agency or instrumentality; or other legal entity; 

E. "power of direction": 

(1) means a power over a trust granted to a person by the terms of the trust to the extent 
the power is exercisable while the person is not serving as a trustee; 

(2) includes a power over the investment, management or distribution of trust property or 
other matters of trust administration; and 

(3) excludes the powers described in Subsection B of Section 5 [46-14-5 NMSA 1978] of the 
Uniform Directed Trust Act; 

F. "settlor" means a person, including a testator, that creates, or contributes property to, a 
trust. If more than one person creates or contributes property to a trust, each person is a settlor 
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_ of the portion of the trust property attributable to that person's contribution except to the extent 
another person has the power to revoke or withdraw that portion; 

G. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any other territory or possession subject to the jurisdiction of the United 
States; 

H. "terms of a trust" means: 

(1) except as otherwise provided in ri tenilet ae (2) of this subsection, the manifestation of 
the settlor's intent regarding a trust's provisions as: 

(a) expressed in the trust instrument; or 

(b) established by other evidence that would be admissible in a judicial proceeding; or 
(2) the trust's provisions as established, determined or amended by: 

(a) a trustee or trust director in accordance with applicable law; 

(b) court order; or 

(ec) anonjudicial settlement agreement under Section 46A-1-111 NMSA 1978; 

I. "trust director" means a person that is granted a power of direction by the terms of a trust 
to the extent the power is exercisable while the person is not serving as a trustee. The person is 
a trust director whether or not the terms of the trust refer to the person as a trust director and 
whether or not the person is a benéficiary or settlor of the trust; and 
* J. "trustee" includes an original, additional and successor trustee and a cotrustee [co-trustee]. 


History: Laws 2018, ch. 63, § 2. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Bracketed material. — The bracketed material was Laws 2018, ch. 63, § 2 effective January 1, 2019. 
inserted by the compiler and is not part of the law. 


46-14-3. Application; principal place of administration. 


A. The Uniform Directed Trust Act applies to a trust, whenever created, that has its principal 
place of administration in New Mexico, subject to the following rules: 

(1) if the trust was created before January 1, 2019, that act applies only to a decision or 
action occurring on or after that date; and 

(2) if the principal place of administration of the trust is changed to New Mexico on or 
after January 1, 2019, that act applies only to a itis 9s or action occurring on or after the date of 
the change. 

B. Without precluding other means to establish a sufficient connection with the designated 
jurisdiction in a directed trust, the terms of the trust that designate the principal place of admin- 
istration of the trust are valid and controlling if: 

(1) a trustee's principal place of Seka, is located in, or a trustee is a resident of, the 
designated jurisdiction; 

(2) a trust director's principal id ay of business is located in, or a trust director is a resi- 
dent of, the designated jurisdiction; or 

(3) all or part of the administration occurs in the designated jurisdiction. 


History: Laws 2018, ch. 63,§ 3... - Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch, 63, § 3 effective January 1, 2019. 


46-14-4. Common law and principles of equity. 


The common law and principles of equity supplement the Uniform Directed Trust Act, except to 
the extent modified by that act or another law of New Mexico. . 


History: Laws 2018, ch. 63, § 4. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch, 63, § 4 effective January 1, 2019. 
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46-14-5. Exclusions. 


A.. As used in this section, "power of appointment" means.a power that enables a person acting 
in a nonfiduciary capacity to designate a recipient of an ownership interest.in, or another power of 
appointment over, trust property. ; 

B. The Uniform Directed Trust Act does not apply to a: 

(1) » power of appointment; 
(2) power to appoint or remove a trustee or trust director; 
(3) power of a settlor over a trust to the extent the settlor has a power to revoke the trust; 
(4) power of a beneficiary over a trust to the extent the exercise or nonexercise of the 
power affects the beneficial interest of: 
(a) the beneficiary; or 
(b) another beneficiary represented by the beneficiary under Sections 46A-3-301 
through 46A-3-305 NMSA 1978 with respect to the exercise or nonexercise of the power; or 
(5) power over a.trust if: 
(a) the terms of the trust provide that the power is held in a nonfiduciary capacity; 
and F 
(b) the power must be held in a nonfiduciary capacity to achieve the settlor's tax 
objectives under the United States Internal Revenue Code of 1986, as amended, and regulations 
issued thereunder, as amended. 

C. Unless the terms of a trust provide otherwise, a power granted to a person to designate a re- 
cipient of an ownership interest in, or power of appointment over, trust property that is exercisable 
while the person is not serving as a trustee is a power of appointment and not a power of direction. 


History: Laws 2018, ch. 63, § 5. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Cross references. — For the federal Internal Revenue Laws 2018, ch. 63, § 5 effective January 1, 2019. 
Code of 1986, see 26 U.S.C, § 1. 


46-14-6. Powers of trust director. 


A. Subject to Section 7 [46-14-7 NMSA 1978] of the Uniform Directed Trust Act, the terms of a 
trust may grant a power of direction to a trust director. 
B. Unless the terms of a trust provide otherwise: 
(1) a trust director may exercise any further power appropriate to the exercise or nonexer- 
cise of a power of direction granted to the director under Subsection A of this section; and 
(2) trust directors with joint powers shall act by majority decision. 


History: Laws 2018, ch. 68, § 6. | Effective dates. — Laws 2018, ch. 68, § 25. makes 
Laws 2018, ch. 638, § 6 effective January 1, 2019. 


46-14-7. Limitations on trust director. 


A trust director is subject to the same rules as a trustee in a like position and under similar 
circumstances in the exercise or nonexercise of a power of direction or further power under Para- 
graph (1) of Subsection B of Section 6 [46-14-6 NMSA 1978] of ae Uniform Directed Trust Act 
regarding: 

A. a payback provision in the terms of the trust necessary to Eas with the reimbursement 
requirements of medicaid law in Section 1917 of the Social Security Act, 42 U.S.C. Section 1396p(d) 
(4)(A), as amended, and regulations issued thereunder, as amended; and 

B. a charitable interest in the trust, including notice regarding the interest to the attorney 
general. 


History: Laws 2018, ch. 68, § 7. Effective dates. — Laws 2018, ch. 68, § 25 makes 
Laws 2018, ch. 63, § 7 effective January 1, 2019. 
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46-14-8. Duty and liability of trust director. 


A. Subject to Subsection B of this section, with respect to a power of direction or a further 
power under Paragraph (1) of Subsection B of Section 6 [46-14-6 NMSA 1978] of the Uniform Di- 
rected Trust Act: ' 

. (1). atrust director has the same fiduciary duty and liability in the exercise or nonexercise 
of the power: . 
(a) if the power is held individually, as a sole trustee in a like position and under 
similar circumstances; or 
(b). if the power is held jointly with a trustee or another trust director, as a cotrustee 
[co-trustee] in a like position and under similar circumstances; and ) 

(2) the terms of the trust may vary the director's duty or liability to the same extent the 
terms of the trust could vary the duty or Babilivy of a trustee in a like position and under similar 
circumstances. 

B. Unless the terms of a trust provide otherwise, if a trust director is licensed, certified or 
otherwise authorized or permitted by law other than the Uniform Directed Trust Act to provide 
health care in the ordinary course of the director's business or practice of a profession, to the ex- 
tent the director acts in that capacity, the director has no duty or liability under that act. 

C. The terms of a trust may impose a duty or liability on a trust director in addition to the du- 
ties and liabilities imposed by the Uniform Directed Trust Act. 


History: Laws 2018, ch. 63, § 8. . Effective dates. — Laws 2018, ch, 63, § 25 makes 
Bracketed material. — The bracketed material was Laws 2018, ch. 63, § 8 effective January 1, 2019. 
inserted by the compiler and is not part of the law. 


46-14-9. Duty and liability of directed trustee. 


A. Subject to Subsection B of this section, a directed trustee shall take reasonable action to 
comply with a trust director's exercise or nonexercise of a power of direction or further power un- 
der Paragraph (1) of Subsection B of Section 6 [46-14-6 NMSA 1978] of the Uniform Directed Trust 
Act, and the trustee is not liable for the action. 

B. A directed trustee shall not comply with a trust a pos s exercise or nonexercise of a power 
of direction or further power under Paragraph (1) of Subsection B of Section 6 of the Uniform Di- 

rected Trust Act to the extent that, by complying, the trustee would engage in willful misconduct. 

C. An exercise of a power of direction under which a trust director may release a trustee or 
another trust director from liability for breach of trust is not effective if: 

(1) the breach involved the trustee's or other director's willful misconduct; 

(2) the release was induced by improper conduct of the trustee or other director in procur- 
ing the release; or 

(3) atthe time of the release, the director did not know the material facts relating to the breach. 

D. Adirected trustee that has reasonable doubt about its duty under this section may petition 
the district court for instructions. | 

E. The terms of a trust may impose a duty or liability on a directed trustee in addition to the 
duties and liabilities imposed by the Uniform Directed Trust Act. 


History: Laws 2018, ch. 63, § 9. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch. 63, § 9 effective January 1, 2019. 


46-14-10. Duty to provide information to trust director or trustee. 


A. Subject to Section 11 [46-14-11 NMSA 1978] of the Uniform Directed Trust Act, a trustee 
shall provide information to a trust director to the extent the information is reasonably related 
both to: 

(1) .the powers or duties of the trustee; and 
(2). the powers or duties of the director. 


697 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


‘46-14-11 FIDUCIARIES AND TRUSTS 46-14-13 


B. Subject to Section 11 of the Uniform Directed Trust Act, a trust director shall provide infor- 
mation to a trustee or Spice trust director to oo extent the eon, is pousomalDs related 
both to: 

(1) the powers or ales of the director; and 
(2) the powers or duties of the trustee or other director. 

C. A trustee that acts in reliance on information provided by a trust director is‘not liable for a 
breach of trust to the extent the breach resulted from the police, unless by so acting the trustee 
engages in willful misconduct. 

D. A trust director that acts in reliance on information provided by a trustee or another trust 
director is not liable for a breach of trust to the extent the breach resulted from the gsbethes un- 
less by so Sete the trust director erigages in 1 willful misconduct. 


History: Laws 2018, ch. 63, § 10. : Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch. 68, § 10 effective January 1, 2019. «: 


46-14-11. No duty to monitor, inform or advise. 


A. Unless the terms of a trust provide otherwise: 
(1) a trustee does not have a duty to: 
(a) monitor a trust director; or 
(b) inform or give advice to a settlor, beneficiary, trustee or trust director seep 
an instance in which the trustee might have acted differently than the director; and ' 
(2) by taking an action described in Paragraph (1) of this subsection, a trustee does not 
assume the duty excluded by that paragraph. 
B. Unless the terms of a trust provide otherwise: 
(1) a trust director does not have a duty to: 
(a) monitor a trustee or another trust director; or 
(b) inform or give advice to a settlor, beneficiary, trustee or another trust director con- 
cerning an instance in which the director might have acted differently than a trustee or another 
trust director; and 
(2) by taking an action described in Paragraph (1) of this subsection, a trust director does 
not assume the duty excluded by that paragraph. 


History: Laws 2018, ch. 63, $11. Effective dates. — Laws 2018, ch. 63, § 25 makes 
mo Laws 2018, ch. 63, § 11 effective January 1, 2019. 


46-14-12. Application to cotrustee [co-trustee]. 


The terms of a trust may relieve a cotrustee [co-trustee] from duty and liability with respect 
to another cotrustee's [co-trustee's] exercise or nonexercise of a power of the other cotrustee [co- 
trustee] to the same extent that, in a directed trust, a directed trustee is relieved from duty and 
liability with respect to a trust director's power of direction under Sections 9 eps 11 [46-14-9 
through 46-14-11 NMSA 1978] of the Uniform Directed Trust Act. 


History: Laws 2018, ch. 63, § 12. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Bracketed material. —'The bracketed material was Laws 2018, ch. 63, § 12 effective January 1,2019.° 
inserted by the compiler and is not part of the law. 


46-14-13. Limitation of action against trust director. 


A. An action against a trust director for breach of trust shall be commenced within the same 
limitation period provided for in Section 46A-10-1005 NMSA 1978 for an action for breach of trust 
against a trustee in a like position and under similar circumstances. 

B. Areport or accounting has the same effect.on the limitation period for an action against a trust 
director for breach of trust that the report or accounting would have under Section 46A-10-1005 
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NMSA 1978 in an action for breach of trust against a trustee in a like position and under similar 
circumstances. 
History: Laws 2018, ch. 63, § 13. Effective dates. — Laws 2018, ch. 638, § 25 makes 
Laws 2018, ch. 63, § 18 effective January 1, 2019. 
46-14-14. Defenses in action against trust director. 


In an action against a trust director for breach of trust, the director may assert the same de- 
fenses a trustee in a like position and under similar circumstances could assert in an action for 
breach of trust against the trustee. 


History: Laws 2018, ch, 638, § 14, Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch, 63, § 14 effective January 1, 2019. 


46-14-15. Jurisdiction over trust director. 


A. By accepting appointment as a trust director of a trust subject to the Uniform Directed 
Trust Act, the director submits to the personal jurisdiction of the courts of New Mexico regarding 
any matter related to a power or duty of the director. 

B. This section does not preclude other methods of obtaining jurisdiction over a trust director. 


History: Laws 2018, ch. 68, § 15. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch. 638, § 15 effective January 1, 2019. 


46-14-16. Office of trust director. 


Unless the terms of a trust provide otherwise, the rules applicable to a trustee apply to a trust 
director regarding the following matters: 


A. acceptance under Section 46A-7-701 NMSA 1978; 

B. giving of bond to secure performance under Section 46A-7-702 NMSA 1978; 

C. reasonable compensation under Section 46A-7-708 NMSA 1978; 

D. resignation under Section 46A-7-705 NMSA 1978; 

E. removal under Section 46A-7-706 NMSA 1978; and 

F. vacancy and appointment of successor under Section 46A-7-704 NMSA 1978. 

History: Laws 2018, ch. 63, § 16. Effective dates. — Laws 2018, ch. 63, § 25 makes 


Laws 2018, ch. 63, § 16 effective January 1, 2019. 


46-14-17. Uniformity of application and construction. 


In applying and construing the Uniform Directed Trust Act, consideration shall be given to the 
need to promote uniformity of the law with respect to its subject matter among states that enact it. 


History: Laws 2018, ch. 63, § 17. Effective dates. — Laws 2018, ch. 68, § 25 makes 
Laws 2018, ch. 68, § 17 effective January 1, 2019. 


46-14-18. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Directed Trust Act modifies, limits or supersedes the Electronic Signatures in 
Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not modify, limit or 
supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of 
any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 


History: Laws 2018, ch. 63, § 18. Effective dates. — Laws 2018, ch. 63, § 25 makes 
Laws 2018, ch. 63, § 18 effective January 1, 2019. 
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CHAPTER 46A 


Uniform Trust Code 


Art. 
1, General Provisions and Definitions, 46A-1-101 to 46A-1-113 
2. Judicial Proceedings, 46A-2-201 to 46A-2-204 
3. Representation, 46A-3-301 to 46A-3-305 
4, Creation, Validity, Modification and Termination of Trust, 46A-4-401 to 46A-4-417 
5. Creditor's Claims; Spendthrift and Discretionary Trusts, SAAS: 501 to 46A-5-507 
6. Revocable Trusts, 46A-6-601 to 46A-6-604 
7, Office of Trustee, 46A-7-701 to 46A-7-709 
8. Duties and Powers of Trustee, 46A-8-801 to 46A-8-817 
9. Reserved 
10. Liability of Trustees and Rights of Persons Dealing with Trustees, 46A-10- 1001 to 


46A-10-1013 
11. Miscellaneous Provisions, 46A-11-1101 to 46A-11-1105 
ARTICLE 1 
General Provisions and Definitions 
Sec. Sec. 
46A-1-101. Short title, 46A-1-107, Governing law. 
46A-1-102. Scope, 46A-1-108, Principal place of administration. 
46A-1-103. Definitions. 46A-1-109. Methods and waiver of notice. 
46A-1-104. Knowledge. 46A-1-110. Others treated as qualified beneficiaries. 
46A-1-105, Default and mandatory rules. 46A-1-111. Nonjudicial settlement agreements. 
46A-1-106. Common law of trusts; principles of equity. 46A-1-112. Rules of construction. 


46A-1-118. Insurable interest of trustee. 


46A-1-101. Short title. 
Chapter 46A NMSA 1978 may be cited as the "Uniform Trust Code". 


ANNOTATIONS — 


Law reviews. — For article, The New Mexico Uniform 
Trust Code," see 34 N.M.-L. Rey. 1 (2004), 


ba tarts Laws 2003, ch, 122, § 1-101; 2007, ch, 128, 
§1 


The 2007 amendment, effective July 1, 2007, changed 
the statutory reference, 


46A-1-102. Scope. 


The Uniform Trust. Code [46A-1-101 to 46A-11-1104. NMSA 1978] applies to express trusts, 
charitable or noncharitable, and trusts created pursuant to a statute, iudgment: or decree that 
requires the trust to be administered in the manner of an express trust, 


Effective daiowc — Laws 2008, ch, 122, § 11-1106 made 
the act effective July 1, 2003. _ 


History: Laws 2008, ch. 122, § 1-102. . 


46A-1-103. Definitions. 


As used in the Uniform Trust Code: 

A... "action", with respect to an act of a trustee, Pladas a fedlune to act; 

B. hascartainable standard" means a standard, relating to an individual's health, education, 
support or maintenance within the meaning of Subparagraph (A) of Paragraph (1) of Subsection 
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(b) of Section 2041 and Paragraph (1) of Subsection (¢c) of Section 2514 of the Internal Revenue 
Code of 1986, as amended; 

C. "beneficiary" means a person that: 

(1) has a present or future beneficial interest in a trust, vested or contingent; or 

(2) in a capacity other than that of trustee, holds a power of appointment over trust prop- 
erty; | 

D. "charitable trust" means a trust or portion of a trust created for a charitable purpose de- 
scribed in Subsection A of Section 46A-4-405 NMSA 1978; 

E. "conservator" means a person appointed by the court to administer the estate of a minor or 
adult individual, , “ 

F, "environmental law" means a federal, state or local law, rule, regulation or ordinance relat- 
ing to PEOVER On. of the environment; 

G. "guardian" means a person appointed by the court or a parent to make decisions regarding 
the support, care, education, health and welfare of a minor or adult person. "Guardian" does not 
include a guardian ad litem; 

H. "interests of the beneficiaries" means the beneficial interests provided in the terms of the 
trust; | 

I, Jurisdiction’, with respect to a geographic area, includes a state or country; 

J. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government, governmental subdivision, agency or in- 
strumentality, public corporation or any other legal or commercial entity; 

K. "power of withdrawal" means a presently exercisable general power of appointment other 
than a power exercisable: 

(1) by a trustee and limited ‘8 an ascertainable standard; or 

(2) by another person only upon consent of the trustee or a person holding an adverse 
interest; 

L. "property" means anything that may be the subject of ownership, whether real or personal, 
legal or equitable, or any interest therein; 

M. "qualified beneficiary" means a beneficiary who, on the date the beneficiary's qualification 
is determined: 

(1) is a distributee or permissible distributee of trust income or principal; 

(2) would be a distributee or permissible distributee of trust income or principal if the 
interests of the distributees described in Paragraph (1) of this subsection terminated on that date 
without causing the trust to terminate; or 

(3) would be a distributee or permissible distributee of trust income or principal if the 
trust terminated on that date; 

N. "revocable", as applied to a trust, means revocable by the settlor without the consent of foe 
trustee or a person holding an adverse interest; 

O. "settlor" means a person, including a testator, who creates or contributes property to a trust. 
If more than one person creates or contributes property to a trust, each person is a settlor of the 
portion of the trust property attributable to that person's contribution, except to the extent an- 
other person has the power to revoke or withdraw that portion; 

P. "spendthrift provision":means a term of a trust that restrains both voluntary and poaetsdan 
tary transfer of a beneficiary's interest; - 

Q. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States. "State" includes an Indian tribe, pueblo, nation or band recognized by federal law or for- 
mally acknowledged by a state; 

R. "terms of a trust" means: 

(1) except as otherwise provided in Paragraph (2) of this subsection, the manifestation of 
the settlor's intent regarding a trust's provisions as: 

(a) expressed in the trust instrument; or ‘2 

(b) established by other evidence that would be admissible in a judicial proceeding; or 
(2) the trust's provisions as established, determined or amended by: 

(a) atrustee or trust director in accordance with applicable law; 
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(b) court order; or | 


GENERAL PROVISIONS AND DEFINITIONS 


46A-1-105 


(c) anonjudicial settlement agreement rite Section 46A-1-111 NMSA 1978; 
S. "trust instrument" means an instrument executed by the settlor that contains terms of the 


trust, including any amendments thereto; and 


T. "trustee" includes an original trustee, an additional trustee, a successor trustee and a co- 


trustee. 


History: Laws 2008, ch. 122, § 1-103; 2007, ch. 128, § 
2; 2018, ch. 63, § 20. 

‘Cross references. — For Section 2514 of the Internal 
Revenue Code of 1986, see 26 U.S;C. § 2514, 

The 2018 amendment, effective January 1, 2019, re- 
vised the definition of "terms of a trust" as used in the 
Uniform Trust Code; in Subsection R, added paragraph 
designation "(1)", in Paragraph R(1), added "except as oth- 
erwise provided n Paragraph (2) of this subsection", added 
subparagraph designations "(a)" and "(b)", in Subpara- 
graph R(1)(a), after "or", deleted "as may be", at the end 
of Subparagraph R(1)(b) added "or", and added Paragraph 
R(2). 

The 2007 amendment, effective July 1, 2007, added 
the definition of "ascertainable standard" and changed 
the definition of "power of withdrawal" . 


ANNOTATIONS 


Interpretation of the terms of a trust. — Where 
husband and wife entered into a community property 


46A-1-104. Knowledge. 


trust which reserved to the grantors the power to amend 
or revoke the trust by an instrument signed by the grant- 
ors and delivered in grantors' lifetimes to the trustee; 
the trust provided that the terms of the trust were to be 
liberally construed in favor of the surviving spouse's in- 
terests and above the interests of the other beneficiaries, 
that upon the death of one grantor, the surviving grantor 
had the unrestricted right to take any and all of the trust 
assets upon demand, that the surviving grantor had the 
right to redirect the distribution of the trust remainder in 
the surviving grantor's last will and testament, and that 
words used in the plural included the singular; and the 
attorney who drafted the trust stated that the trust was 
drafted to confer upon the surviving spouse the power to 
amend the trust after the death of one spouse, the trust 
granted to the surviving spouse the power to amend the 
trust after the death of the other spouse. Cable v. Wells 
Fargo Bank N.M., N.A., 2010-NMSC-017, 148 N.M. 127, 
231 P.3d 108, aff'g on different grounds, 2008- NMCA-005, 
143 N.M. 269, 175 P.3d 937. 


A. Subject to Subsection B of this section, a person has knowledge of a fact if the person: 


(1) has actual knowledge; 


(2) has received a notice or notification of it; or 
(3) from. all the facts and peut SBS known to the person at the time in question, has 


reason to know it. 


B. An organization that conducts activities through employees has notice or knowledge of a 
fact involving a trust only from the time the information was received by an employee having 
responsibility to act for the trust, or would have been brought to the employee's attention if the or- 
ganization had exercised reasonable diligence. An organization exercises reasonable diligence if it 
maintains reasonable routines for communicating significant information to the employee having 
responsibility to act for the trust and there is reasonable compliance with the routines. Reasonable 
diligence does not require an employee of the organization to communicate information unless 
the communication is part of the employee's regular duties or the employee knows that a matter 
involving the trust would be materially affected by the information. 


History: Laws 2008, ch. 122, § 1-104; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, elimi- 
§ 3. nated the provision that charges a person with knowledge 
if that person should have knowledge of a fact. 


46A-1-105. Default and mandatory rules. 


A. Except as otherwise provided in the terms of the trust, the Uniform Trust Code governs the 
duties and powers of a trustee, relations among trustees and the rights and interests of a benefi- 
ciary. 

B. The terms of a trust siteeschik over any provision of the Uniform Trust Code except: 

(1) the requirements for creating a trust; 

(2) subject to Sections 9, 11 and 12 [46-14-9, 46-14-11 and 46-14-12] of the Uniform Di- 
rected Trust Act, the duty of a trustee to act in good faith and in accordance with the terms and 
purposes of the trust and the interests of the beneficiaries; 
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(8) the requirement that a trust and its terms be for the benefit of its beneficiaries and 
that the trust have a purpose that is lawful, not contrary to public policy and possible to achieve; 

' (4). the power of the court to modify or terminate a trust under Sections 46A-4-410 dpi 
46A-4-416 NMSA 1978; 

(5) the effect of a spendthrift provision and tes rights of mitecing cbeditins and assignees to 
reach a trust as provided in Chapter 46A, Article 5 NMSA 1978; 

(6) the power of the court under Section 46A-7-702 NMSA 1978 to require, dispense with 
or modify or terminate a bond; | 

(7) the power of the court under Subsection B of Section 46A-7-708 NMSA 1978 to adjust a 
trustee's compensation specified in the terms of the trust that is unreasonably low or high; 

»(8) the duty under Paragraphs (2) and (3) of Subsection B of Section*46A-8-813: NMSA 
1978 to notify qualified beneficiaries of an irrevocable trust who have attained twenty-five years of 
age of the existence of the trust, of the identity of the insted and of their right to requedt Teports 
of the trustee; 

(9) except as otherwise provided in Subsecii F of Section 46A-8-813 NMSA 1978, the 
duty under Subsection A of Section 46A-8-813 NMSA 1978 to respond to the request of a qualified 
beneficiary of an irrevocable trust for a trustee! 8 reports and other information reasonably related 
to the administration of a trust; 

(10). the effect of an exculpatory term under Section 46A-10-1008 NMSA 1978: 

(11) the rights under Sections 46A-10-1010 through 46A-10-1013 NMSA 1978 of a person 
other than a trustee or beneficiary; 

(12) periods of limitation for commencing a judicial proceeding; provided, however, any 
such period may be increased; 

(13) the power of the court to take such action and exercise such jurisdiction as may be 
necessary in the interests of justice; and 

(14) the subject-matter jurisdiction of the court and venue for commenciig a proceeding’ as 
provided in Sections 46A-2-208 and 46A-2-204 NMSA 1978. 


History: Laws 2003, ch. 122, § 1-105; 2007, ch. 128, § 
4; 2018, ch. 63, § 21, 

The 2018 amendment, effective January 1, 2019, ref- 
erenced certain provisions of the Uniform Directed Trust 
Act relating to legal duties of a trustee that prevail over 
terms of a trust; and in Paragraph B(2), added "subject to 
Sections 9, 11, and 12 of the Uniform Directed Trust Act". 

The 2007 amendment, effective July 1, 2007, provided 
that the Uniform Trust Code prevails over the trust with 


regard to the interests of the beneficiaries, changed the 
age of qualified beneficiaries entitled to notice to those 
who have attained the age of twenty- -five, and permitted 
periods of limitations for commencing judicial proceedings 
to be increased. 


ANNOTATIONS 


Law reviews. — For article, "The New Moaxice Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-1-106. Common law of trusts; principles of equity. 


The common law of trusts and principles of equity supplement the Uniform Trust Code, [46A-1- 
101 to 46A-11-1104 NMSA 1978], except to the extent modified by that code or another statute pe 


this state. 


iistott Laws 2008, ch. 122, § 1-106. 


46A-1-107, Governing law. 


Effective dates. — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


~The meaning and effect of the terms of a trust are determined by: 
A. the law of the jurisdiction designated in the terms unless the designation of that jutadin 
tion's law is contrary to a strong public policy of the he dan dis having the most significant rela- 


tionship to the matter at issue; or 


B. «in the absence of a controlling daatunmiini’ in the terms of the trust, the law of the jurisdic- 
tion having the most significant relationship to ites matter at issue. . 
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46A-1-108 GENERAL PROVISIONS AND DEFINITIONS 46A-1-109 


History: Laws 2008, ch, 122, § 1-107; 2007, ch. 128, § The 2007 amendment, effective July 1, 2007, added 
5; 2011, ch. 124, § 94. the provision that the meaning and effect of the terms 
The 2011 amendment, effective January 1, 2012, pro- of the trust are determined by the law of the state desig- 


vided that the law of the jurisdiction designated in a trust nated in the terms of the trust. 
is the governing law for interpreting the trust. : 


46A-1-108. Principal place of administration. 


A. Without precluding other means for establishing a sufficient connection with the designated 
jurisdiction, terms of a trust designating the principal place of administration are valid and con- 
trolling if: , 

(1) a trustee's principal place of business is located in or a trustee is a resident of the des- 
ignated jurisdiction; or 
(2) all or part of the administration occurs in the designated jurisdiction. 

B. A trustee is under a continuing duty to administer the trust at a place appropriate to its 
purposes, its administration and the interests of the beneficiaries. 

C. Without precluding the right of the court to order, approve or disapprove a transfer, the 
trustee, in furtherance of the duty prescribed by Subsection B of this section, may transfer the 
trust's principal place of administration to another state or to a jurisdiction outside of the United 
States. | 

D. The trustee shall notify the qualified beneficiaries of a proposed transfer of a trust's prin- 
cipal place of administration not less than sixty days before initiating the transfer. The notice of 
proposed transfer must include: 

. (1) the name of the jurisdiction to which the principal place of administration is to be 

transferred; 

(2) the address and telephone number at the new location at which the trustee can be 
contacted; 

(8) “an explanation of the reasons for the proposed transfer; 

(4) the date on which the proposed transfer is anticipated to occur; and 

(5) the date, not less than sixty days after the giving of the notice, by which the qualified 
beneficiary must notify the trustee of an objection to the proposed transfer. 

E. The authority of a trustee under this section to transfer a trust's principal place of admin- 
istration terminates if a qualified beneficiary notifies the trustee of an objection to the proposed 
transfer on or before the date specified in the notice. 

F. In connection with a transfer of the trust's principal place of administration, the trustee 
may transfer some or all of the trust property to a successor trustee designated in the terms of the 
trust or appointed pursuant to Section 7-704 [46A-7-704 NMSA 1978] of the Uniform Trust Code. 


History: Laws 2003, ch. 122, § 1-108. ANNOTATIONS 
Effective dates. — Laws 2008, ch. 122,§ 11-1106 made , 


the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-1-109. Methods and waiver of notice. 


A. Notice to a person under the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 1978] 
or the sending of a document to a person under that code must be accomplished in a manner rea- 
sonably suitable under the circumstances and likely to result in receipt of the notice or document. 
Permissible methods of notice or for sending a document include first-class mail, personal delivery, 
delivery to the person's last known place of residence or place of business or a properly directed 
electronic message. 

B. Notice otherwise required under the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 
1978] or a document otherwise required to be sent under that code need not be provided to a per- 
son whose identity or location is unknown to and not reasonably ascertainable by the trustee. 

C. Notice under the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 1978] or the send- 
ing of a document under that code may be waived by the person to be notified or sent the document. 
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46A-1-110 Orn UNIFORM TRUST CODE 46A-1-111 


D. Notice of a judicial: proceeding must be given as provided in the applicable rules of civil 
procedure. 


History: Laws 2008, ch. 122, § 1-109. 7 Effective dates. — Laws 2003, ch! 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-1-110. Others treated as qualified beneficiaries. 


A. Acharitable organization expressly designated to receive distributions under the terms of a 
charitable trust has the rights of a qualified beneficiary under the Uniform Trust Code [46A-1-101 
NMSA 1978] if the charitable organization, on the date the charitable organization's pant cai 
is being determined: 7 

(1) isa distributee or permissible distributee of trust income or principal;. 

(2). would be a distributee or permissible distributee of trust income or principal upon the 
termination of the interests of other distributees or permissible distributees then receiving or eli- 
gible to receive distributions; or 

(3), would be a distributee or permissible distributee of trust income or r principal if the 
trust terminated on that date. 

B. A person appointed to enforce a trust created for the care of an animal or another nonchari- 
table purpose as provided in Section 46A-4-408 or 46A-4-409 NMSA 1978 has the hci of a quali- 
fied beneficiary under the Uniform Trust Code, 

C. The attorney general has the rights of a qualified beneficiary with respect to a charitable 
trust having its principal place of administration in this state or its charitable beneficiary or ben- 
eficiaries that receive or are eligible to receive in the aggregate the trust's largest distribution in 
this state. 


History: Laws 2003, ch. 122, § 1-110; 2007, ch. 128, organizations that receive distributions the rights of a 
§ 6. qualified beneficiary and gave the attorney general the 

The 2007 amendment, effective July 1, 2007, elimi- rights of a qualified beneficiary with respect to a chari- 
nated the requirement that notice be given to beneficia- ’ table trust having its charitable beneficiaries that receive 
ries who have requested notice, gave certain charitable the trust's largest distribution in New Mexico, 


46A-1-111. Nonjudicial settlement agreements. 


A. For purposes of this section, "interested persons" means persons wee consent would be 
required in order to achieve a binding settlement were the settlement to be approved by the court. 

B. Except as otherwise provided in Subsection C of this section, interested persons may enter 
into a binding nonjudicial settlement agreement with respect to any matter involving a trust. 

C. Anonjudicial settlement agreement is valid only to the extent it does not violate a material 
purpose of the trust and includes terms and conditions that could be properly approved by the 
court under the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 1978] or other applicable 
law. 

D. Matters that may be resolved by a nonjudicial settlement agreement. include: 

(1) the interpretation or construction of the terms of the trust; 

(2) the approval of a trustee's report or accounting; ) 

(3) direction to a trustee to refrain from performing a particular act or the grant toa 
trustee of any necessary.or desirable power; 7 

(4) the resignation or appointment of a trustee and the determination of a trustee! 8 com- 
pensation; 

(5) transfer of a trust's principal place of aaa rata and 

(6). ,liability of a trustee for an action relating to the trust. 

EK, Any interested person may request the court to approve a nonjudicial searcnt agreement 
to determine whether the representation as provided in Article 3 [46A-3-301 to 46A-3-305 NMSA 
1978] of the Uniform Trust Code was adequate and to determine whether the agreement. contains 
terms and conditions the court could have properly approved, 
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46A-1-112 JUDICIAL’ PROCEEDINGS 46A-2-201 


History: Laws 2003, ch. 122, § 1-111. ANNOTATIONS 
Effective dates, — L 2008, ch, 122, § 11-1106 mad ; 
the sles bien July 1, Phe s : Tots Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rey. 1 (2004). 


a 


46A-1-112, Rules of construction. 


‘The rules of construction that apply in this state to the interpretation of and disposition of prop- 
erty by will also apply as appropriate to the interpretation of the terms sate a trust and the disposi- 
tion of the trust property. 


History: Laws 2008, ch. 122, § 1-112. ANNOTATIONS 
Effecti tes. —L 2008, ch, 122, § 11-1106 mad i ; [ ' 
the epg ned July 1 ae “ $ ONG sures Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-1-113. Insurable interest of trustee. 


A. In this section, "settlor" means a person that executes a trust instrument. "Settlor" includes 
a person for which a fiduciary or agent is acting. 

B. A trustee of a trust has an insurable interest in the life of an individual insured under a 
life insurance policy that is owned by the trustee of the trust acting in a fiduciary capacity or that 
designates the trust itself as the owner if, on the date the policy is issued: 

(1) the insured is: 
(a) asettlor of the trust; or 
(b) an individual in whom a settlor of the trust has, or would have had if living at the 
time the policy was issued, an insurable interest; and 
(2) the life insurance proceeds are primarily for the benefit of one or more trust beneficia- 
ries that have: 
(a) an insurable interest in the life of the insured; or 
(b) a substantial interest engendered by love and affection in the continuation of the 
life of the insured and, if not already included under Subparagraph (a).of this paragraph, who are: 
1) related. within the third degree or closer, as‘measured by the civil law system of determining 
degrees of relation, either by blood or law, to the insured; or 2) stepchildren of the insured. 


History: 1978 Comp., § 46A-1-113, enacted by Laws is acting."; and in Subsection B, in the introductory sen- 


2011, ch, 124, § 95; 2016, ch. 69, § 723. tence, after "life insurance policy", added "that is", after 

The 2016 amendment, effective July 1, 2016, amended “owned by", deleted "the trust or", and after "fiduciary ca- 
the definition of "settlor"; in Subsection A, after "means a pacity", added "or that designates the trust itself as the 
person", deleted "including a person for which a fiduciary owner", and in Paragraph (2), after "primarily for the ben- 
or agent is acting", and after "trust instrument", added efit of", added "one or more". 
"Settlor' includes a person for which a fiduciary or agent 

ARTICLE 2 
e e e 
Judicial Proceedings 

Sec. Sec. 
46A-2-201. Role of court in administration of trust. 46A-2-203. Subject-matter jurisdiction. 
46A-2-202. Jurisdiction over trustee and beneficiary. 46A-2-204, Venue. 


46A-2-201. Role of court in administration of trust. 


A. The court may intervene in the administration of a trust to the extent its jurisdiction is in- 
voked by an interested person or as provided by law. | 

B. A trust is not subject to continuing judicial supervision unless ordered by the court. 

C. Ajudicial proceeding involving a trust may relate to any matter involving the trust's admin- 
istration, including a request for instructions and an action to declare rights. 
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46A-2-202 . UNIFORM TRUST CODE 46A-3-301 


History: Laws 2003, ch. 122, § 2-201. Effective dates. — Laws 2008, ch. 122,§ 11-1106 atieide 
the act effective July 1, 2003. 


46A-2-202. Jurisdiction over trustee and beneficiary. 


A. By accepting the trusteeship of a trust having its principal place of administration in this 
state or by moving the principal place of administration to this state, the trustee submits person- 
ally to the jurisdiction of the courts of this state regarding any matter involving the trust. 

B. With respect to their interests in the trust, the beneficiaries of a trust having its principal 
place of administration in this state are subject to the jurisdiction of the courts of this state re- 
garding any matter involving the trust. By accepting a distribution from such a trust, the recipient 
submits personally to the jurisdiction of the courts of this state regarding any matter involving 
the trust. 

C. This section does not preclude other methods of obtaining jurisdiction over a trustee, benefi- 
ciary or other person receiving property from the trust. 


History: Laws 2003, ch. 122, § 2-202. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-2-203. Subject-matter jurisdiction. 


The district court has exclusive jurisdiction of all proceedings involving a trust. 


History: Laws 2003, ch. 122, § 2- 203; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, broad- 
§ 7. ened district court jurisdiction to include all proceedings 
involving a trust. 


46A-2-204. Venue. 


A. Except as otherwise provided in Subsection B of this section, venue for a judicial proceeding 
involving a trust is in the county of New Mexico in which the trust's principal place of administra- 
tion is or will be located or, if the trust is created by will and the estate is not yet closed, in the 
county in which the decedent's estate is being administered. 

B. Ifa trust has no trustee, venue for a judicial proceeding for the appointment of a trustee is 
in a county of New Mexico in which a beneficiary resides, in a county in which any trust property 
is located or, if the trust is created by will, in the county in which the decedent's estate was or is 
being administered. 


History: Laws 2007, ch. 128, § 8. Effective dates. — Laws 2007, ch. 128, § 31 made the 
section effective July 1, 2007. 
Representation 
Sec. Sec. « ; 
46A-3-301. Representation; basic effect. 46A-3-304. Representation by person having substan- 
46A-3-302. Representation by holder of general testa- tially identical interest. 


mentary power of appointment. 46A-3-305. Appointment of representative. 
46A-3-303. Representation by fiduciaries and parents. 


46A-3-301. Representation; basic effect. 

A. Notice to a person who may represent and bind another person pursuant to the provisions 
of Chapter 46A, Article 3 NMSA 1978 has the same effect as if notice were given rapeneds to the 
other person. 
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46A-3-302 REPRESENTATION 46A-3-304 


B. The consent of a person who may represent and bind another person pursuant to the provi- 
sions of Chapter 46A, Article 3 NMSA 1978 is binding on the person represented unless the person 
represented objects to the representation before the consent would otherwise have become effec- 
tive. 

C, Except as otherwise provided in Sections 46A-4-411 and 46A-6-602 NMSA 1978, a person 
who pursuant to the provisions of Chapter 46A, Article 3 NMSA 1978 may represent a settlor who 
lacks capacity, may receive notice and give a binding consent on the settlor's behalf. 

D. Asettlor may not represent or bind a beneficiary pursuant to the provisions of Chapter 46A, 
Article 3 NMSA 1978 with respect to the termination or modification of a trust under Subsection 
A of Section 46A-4-411 NMSA 1978. 


History: Laws 2003, ch. 122, § 3-301; 2007, ch. 128, ANNOTATIONS 
§ 9. j Py : ‘ f 

The 2007 d t, effective July 1, 2007, Law reviews. — For article, "The New Mexico Uniform 
Suhtbctiin Ancne eae deimte 1% ‘isp Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-3-302. Representation by holder of general testamentary power of 
appointment. 


To the extent there is no conflict of interest between the holder of a general testamentary power 
of appointment and the persons represented with respect to the particular question or dispute, 
the holder may represent and bind persons whose interests, as permissible appointees, takers, in 
default or otherwise, are subject to the power. 


History: Laws 2008, ch. 122, § 3-302. ANNOTATIONS 
Effective dates. — Laws 2008, ch. 122, § 11-1106 made : Acky s i R 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-3-303. Representation by fiduciaries and parents. 


To the extent there is no conflict of interest between the representative and the person repre- 
sented or among those being represented with respect to a particular question or dispute: 

A. aconservator may represent and bind the estate that the conservator controls; _ 

B. a guardian may represent and bind the protected person if a conservator of the protected 
person's estate has not been appointed; 

C. an agent having authority to act with respect to the particular question or dispute may rep- 
resent and bind the principal; 

D. .a trustee may represent and bind the beneficiaries of the trust; 

E. a personal representative of a decedent's estate may represent and bind persons interested 
in the estate; and 

F. a parent may represent and bind the parent's minor or r unborn child if a conservator or 
guardian for the child has not been appointed. 


History: Laws 2008, ch. 122, § 3-303; 2009, ch. 159, ANNOTATIONS 
42 ‘ 


The 2009 amendment, effective June 19, 2009, in Sub- Law reviews. — For article, "The New Mexico Uniform 
section B, deleted "ward" and added "protected person". Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-3-304. Representation by person having substantially identical 
interest. 


Unless otherwise represented, a minor, incapacitated or unborn person, or a person whose iden- 
tity or location is unknown and not reasonably ascertainable, may be represented by and bound 
by another having a substantially identical interest with respect to the particular question or 
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46A-3-305 UNIFORM TRUST CODE 46A-4-401 


dispute, but only to the extent there is no conflict of interest between the representative and the 
person satiate y Brio 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Dniigrsn 
Trust Code," see 84.N.M.L. Rev. 1 sae Fi 


History: Laws 2003, ch, 122, § 3-304, 
Effective dates. — Leos 2008, ch; 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-3-305. Appointment of representative. 


A. Ifthe court determines that an interest is not represented under this article, or that the 
otherwise available representation might be inadequate, the court may appoint a representative 
to receive notice, give consent and otherwise represent, bind and act on behalf of a minor, incapaci- 
tated or unborn person, or a person whose identity or location is unknown. A representative may 
be appointed to represent several persons or interests. 

B. A representative may act on behalf of the person represented with respect to any matter 
arising under the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 1978],.whether or not a 
judicial proceeding concerning the trust is pending. 


C. In making decisions, a representative may consider the general benefit accruing to the liv- 
ing members of the person's family. rm 


History: Laws 2003, ch, 122, § 3- 305. 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004). 


ARTICLE 4 


Creation, Validity, Modification and Termination of Trust 


t 


Sec. ’ Sec. 
46A-4-401. Methods of creating trust. 46A-4-410. Modification or termination of trust; proceed- 
46A-4-402. Requirements for creation. ings for approval or disapproval. 
46A-4-403. Trusts.created in other jurisdictions, 46A-4-411. Modification or termination of noncharitable 
46A-4-404. Trust purposes, irrevocable trust by consent. 
46A-4-405. Charitable purposes; enforcement. 46A-4-412. Modification or termination because of un- 
46A-4-406, Creation of trust induced by fraud, duress or anticipated circumstances or inability to 
undue influence. administer trust effectively. 
46A-4-407. Evidence of oral trust. 46A-4-413. Cy pres, 
46A-4-408. Trust for care of animal. 46A-4-414,. Termination of uneconomic trust. 
46A-4-409. Noncharitable trust without ascertainable 46A-4-415, Reformation to correct mistakes, 
beneficiary. .>46A-4-416.. Modification to achieve settlor's tax objec- 
tives, 
46A-4-417. Combination and division of trusts. 


46A-4-401. Methods of creating trust. 


A trust may be created by: 
A. transfer of property to another person as trustee during the OTe 8 lifetime or by will or 
other disposition taking effect upon the settlor's death; 
B. declaration by the owner of property that the owner holds identifiable property as trustee; 


or 


C. exercise of a power of appointment in favor of a trustee. 


History: Laws 2008, ch. 122, § 4-401. 


Effective dates, — 


the act effective J uly, ib ae 


Laws 2008, ch. 122, § 11- 1106 made | 


- Law reviews. 


ANNOTATIONS 


— For article, "The New Mexico Uniform 


* Trust Code," see 84 N.M.L. Rey, 1 (2004). 
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46A-4-402 CREATION, VALIDITY, MODIFICATION AND TERMINATION OF TRUST 46A-4-405 


46A-4-402. Requirements for creation. 


A. A trust.is created only if: 
_ (1) the settlor has capacity to air a trust; 
(2) . the settlor indicates an intention to create the trust; 
(3) the trust has a definite beneficiary or is: 
(a) acharitable trust; 
(b) a trust for the care of an animal, as provided in Section 4-408 [46A-4-408 NMSA 
1978] of the Uniform Trust Code; or 
(c) atrust for anoncharitable purpose, as provided in Section 4-409 [46A-4-409 NMSA 
1978] of the Uniform Trust Code; 
(4) the trustee has duties to perform; and 
(5) the same person is not the sole trustee and sole beneficiary. 
B. A beneficiary is definite if the beneficiary can be ascertained now or in the future, subject to 
any applicable rule against perpetuities. 
C. A power in a trustee to select a beneficiary from an indefinite class is valid. If the power 
is not exercised within a reasonable time, the power fails and the property subject to the power 
passes to the persons who would have taken the property had the power not been conferred. 


History: Laws 2008, ch. 122, § 4-402. ANNOTATIONS 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made ; | 0, 2 : ; 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-4-403. Trusts created in other jurisdictions. 


A trust not created by will is validly created if its creation complies with the law of the jurisdic- 
tion in which the trust instrument was executed or the law of the jurisdiction in which, at the time 
of creation: 

A. the settlor was domiciled, had a place of abode or was a national; 

-B. a trustee was domiciled or had a place of business; or 

C. any trust property was located. 


History: Laws 2008, ch. 122, § 4-403. ANNOTATIONS 
Effective dates. — Laws 2008, ch, 122, § 11-1106 made 


the act effective July 1, 2008. - Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-4-404. Trust purposes. 


A trust may be created only to the extent its purposes are lawful, not contrary to public policy 
and possible to achieve. A trust and its terms must be for the benefit of its beneficiaries. _ 


History: Laws 2008, ch. 122, § 4-404. ANNOTATIONS 
Effective dates. — Laws 2003, oe 122,§ 11-1106 made 


the act effective July 1, 2003. Law reviews. — For article, ''The New Mexico Uniform 


* Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-4-405. Charitable purposes; enforcement. 


A. A charitable trust, may be created for the relief of poverty, the advancement of education 
or religion, the promotion of health, governmental or municipal purposes or other purposes the, 
achievement of which is beneficial to the community. 

B. If the terms of a charitable trust do not indicate a particular charitable purpose or benefi- 
ciary, the court may select one or more charitable purposes or beneficiaries. The selection must be 
consistent with the settlor's intention to the extent it can be ascertained. td 
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46A-4-406 ’ UNIFORM TRUST CODE; AM 46A-4-408 


C, The settlor of a charitable trust, among others, may maintain a proceeding to. enforce’ the 
trust. 

D. The corpus and income of a charitable trust may only be expended in furtherance of the 
charitable mission of the charitable trust, unless that charitable mission is amended or the chari- 
table trust terminated pursuant to a cy pres proceeding as BORG in Section 4-413 [46A-4-413 
NMSA 1978] of the Uniform Trust Code. 

E. The attorney general, as parens patriae, shall have autharity to maintain a proceeding to 
enforce the charitable trust’and its charitable mission. 

F. Nothing contained in the Uniform Trust Code [46A-1-101 NMSA 1978] shall limit the au+ 
thority of the attorney general under the Charitable Solicitations Act Meets Pant 57, Article Be 
NMSA 1978]. 


History: Laws 2003, ch. 122, § 4-405. ANNOTATIONS 
Effective dates. — Laws 2003,ch, 122, § 11-1106 made 


the act éffective July 1, 2008. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L: Rev. 1 (2004). 


46A-4-406. Creation of trust induced by fraud, duress or undue | 
influence. 


A trust is void to the extent its creation was induced by fraud, duress or undue influence, 


History: Laws 2003, ch. 122, § 4-406, ANNOTATIONS 
tive dates. — L 2008, ch. 122, § 11-1106 mad 
Pisses hte aay ie ohae. . dee lea iar aig Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-4-407. Evidence of oral trust. 


Except as required by a statute other than the Uniform Trust Code [46A-1-101 NMSA 1978], a F 
trust need not be evidenced by a trust instrument, but the creation of an oral trust and its terms 
may be established only by clear and convincing evidence. 


History: Laws 2003, ch, 122, § 4-407. ANN OTATIONS 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made 


the act effective July 1, 2003, Law reviews. — For article, "The New Mexico Unteatan 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-4-408. Trust for care of animal. 


A. Atrust may be created to provide for the care of an animal alive during the settlor's lifetime. 
The trust terminates upon the death of the animal or, if the trust was created to provide for the 
care of more than one animal alive during the settlor's lifetime, upon the death of the last surviv- 
ing animal. 

B. A trust authorized by this section may be enforced. by a person appointed in the terms of 
the trust or, ifno person is so appointed, by a person appointed by the court. A person having an 
interest in the welfare of the animal may request the court to appoint a person to enforce the trust 
or to remove a person appointed. 

C. Property of a trust authorized by this section:may be applied only to its'intended use, ex- 
cept to the extent the court determines that the value of the trust property exceeds the amount 
required for the intended use. Except as otherwise provided in the terms of the trust; property not 
required for the intended use must be distributed to the shag if then living, otherwise to the set" 
tlor's successors in interest. 


History: Laws 2003, ch. 122, § 4-408. ~ ie ANNOTATIONS 


Effective dates. — Laws 2003, ch. 122, §.11-1106 mad ) ; . 
the act effective July 1, 2003. ‘ : Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev, 1 (2004). 
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46A-4-409 CREATION, VALIDITY, MODIFICATION AND TERMINATION OF TRUST 46A-4-411 


. 46A-4-409. Noncharitable trust without ascertainable beneficiary. 


Except as otherwise provided in Section 4-408 [46A-4-408 NMSA 1978] of the Uniform Trust 
Code or by another statute, the following rules apply: 

A. atrust may be created for a noncharitable purpose without a definite or desnitels ascertain- 
able beneficiary or for a noncharitable but otherwise valid purpose to be selected;by the trustee. 
The trust may not be enforced for more than twenty-one years; 

B. a trust authorized by this section may be enforced by a person appointed in the terms of the 
trust or, if no person is so appointed, by a person appointed by the court; and 

C. property of a trust authorized by this section may be applied only to its intended use, ex- 
cept to the extent the court determines that the value of the trust. property exceeds the amount 
required for the intended use. Except as otherwise provided in the terms of the trust, property not 
required for the intended use.must be distributed to the settlor, if then living, otherwise to the set- 
tlor's successors in interest. 


History: Laws 2008, ch. 122, § 4-409. ANNOTATIONS 
Effective dates, — Laws 2003, ch, 122, § 11-1106 made P a We { 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-4-410. Modification or termination of trust; ge mately for 
approval or disapproval. 


A. In addition to the methods of termination prescribed by Sections 4-411 through 4-414 [46A- 
4-411 to 46A-4-414 NMSA 1978] of the Uniform Trust Code, a trust terminates to the extent the 
trust is revoked or expires pursuant to its terms, no purpose of the trust remains to be achieved or 
the purposes. of the trust have become unlawful, contrary to public policy or impossible to achieve. 

B. A proceeding to approve or disapprove a proposed modification or termination under Sec- 
tions 4-411 through 4-416 [46A-4-411 to 46A-4-416 NMSA 1978] of the Uniform Trust Code or 
a trust combination or division under Section 4-417 [46A-4-417 NMSA 1978] of that.code may 
be commenced by a trustee or beneficiary, and a proceeding to approve or disapprove a proposed 
modification or termination under Section 4-411 [46A-4-411 NMSA 1978] of that code may be com- 
menced by the settlor, The settlor of a charitable trust may maintain a proceeding to modify the 
trust under Section 4-413 [46A-4-413 NMSA 1978] of that code. 


History: Laws 2008, ch. 122, § 4-410. , ANNOTATIONS 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made tag eee ; ‘ 
the act effective July 1, 2003. Law reviews. — For article, ''The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-4-411. Modification or termination of noncharitable irrevocable 
trust by consent. 


A. A noncharitable irrevocable trust may be modified or terminated upon consent of the set- 
tlor and all beneficiaries, even if the modification or termination is inconsistent with a material 
purpose of the trust. If upon petition the court finds that the settlor and all beneficiaries consent 
to the modification or termination of a noncharitable irrevocable trust, the court shall approve the 
modification or termination even if the modification or termination is inconsistent with a material 
purpose of the trust. A settlor's power to consent to a trust's modification or termination may be 
exercised by an agent under a power of attorney only to the extent expressly authorized by the 
power of attorney or the terms of the trust; by the settlor's conservator with the approval of the 
court supervising the conservatorship if an agent is not so authorized; or by the settlor's guardian 
with the approval of the court supervising the guardianship if an agent is not so authorized and a 
conservator has not been appointed. 

B. A noncharitable irrevocable trust may be terminated upon consent of all of the Pe ofiaia. 
ries if the court concludes that continuance of the trust is not necessary to achieve any material 
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46A-4-412 ‘UNIFORM TRUST CODE . 46A-4-413 


purpose of the trust. A noncharitable irrevocable trust may be modified upon consent of all of the 
beneficiaries if the court concludes that modification i is not inconsistent with a material purpose 
of the trust. 

C. For purposes of this section only, a spendthrift provision in the terms of a trust is not pre- 
sumed to constitute either a material or an immaterial provision of the trust. 

D. Upon termination of a trust under Subsection A or B of this section, the trustee shall ie 
tribute the trust property as agreed by the beneficiaries. 

E. Ifnot all of the beneficiaries consent to a proposed modification or termination of the trust 
under Subsection A or B of this section, the modification or termination may be approved by the 
court if the court is satisfied that: 

(1) if all of the beneficiaries had consented, the trust could have been modified or termi- 
nated under this section; and 
(2) the interests of a beneficiary who does not consent will be adequately protected. 


ga? Laws 2008, ch. 122, § 4-411; 2007, ch. 128, spendthrift provision is not a material or immaterial pro- 
§1 vision of a trust. 
The 2007 amendment, effective July 1, 2007, per- 
mitted a court to modify or terminate a noncharitable ANNOTATIONS 


trust even if modification or termination is inconsistent Law reviews. — For article. "The New Mexico Uniform 
with a material purpose of the trust and provided that a Trust Code," see 34 N.M.L. Rev 1 (2004), 


46A-4-412. Modification or termination because of unanticipated 
circumstances or inability to administer trust effectively. 


A. The court may modify the administrative or dispositive terms of a trust or terminate the trust 
if it is established by clear and convincing evidence that there are circumstances not anticipated by 
the settlor and modification or termination will further the purposes of the trust. To the extent prac- 
ticable, the modification must be made in accordance with the settlor's probable intention. 

B. The court may modify the administrative terms of a trust if continuation of the trust on its 
existing terms would be impracticable or wasteful or impair the trust's administration. 

C. Upon termination of a trust under this section, the trustee shall distribute the trust aaa 
erty in a manner consistent with the purposes of the trust. 


History: Laws 2003, ch. 122, § 4-412; 2007, ch, 128, ANNOTATIONS 
§ 11. ; 
The 2007 amendment, effective July 1, 2007, required Law reviews. — For article, "The New Mexico Uniform 
clear and convincing evidence that there are circum- Trust Code," see 34 N.M.L. Rev. 1 (2004). 
stances not anticipated by a settler to change or terminate 
a trust. 


46A-4-413. Cy pres. 


A. Except as otherwise provided in Subsection B of this section, if a particular charitable pur- 
pose becomes unlawful, impracticable, impossible to achieve or wasteful: 

(1). the trust does not fail, in whole or in part; | 

(2) the trust property does not revert to. the settlor or the settlor's successors in interest; 
and ) 

(3) the oa may apply cy pres to modify or terminate the trust by directing that the trust 
property be applied or distributed, in whole or in part, in a manner consistent with the settlor's 
charitable purposes. 

B. A provision in the terms of a charitable trust that would result in distribution of the trust 
property to a noncharitable beneficiary prevails over the power of the court under Subsection A 
of this section to apply cy pres to modify or terminate the trust only if, when the provision takes 
effect: 

(1) the trust property is to revert to the settlor and the settlor is still living; or 
. (2). fewer than twenty-one years have elapsed since the date of the trust's creation. 
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46A-4-414 CREATION, VALIDITY, MODIFICATION AND TERMINATION OF TRUST 46A-4-417 


C. The attorney general as parens patriae is a necessary party to any cy pres proceeding in the 
Uniform Trust Code [46A-1-101 NMSA 1978]. 


History: Laws 2008, ch. 122, § 4-413. ANNOTATIONS 
Effective dates. — Laws 2008, ch. 122, § 11-1106 made ; eee ‘ f 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev.-1 (2004). 


46A-4-414. Termination of uneconomic trust. 


A. After notice to the qualified beneficiaries, the trustee of a trust consisting of trust property 
having a total value less than fifty thousand dollars ($50,000) may terminate the trust if the 
trustee concludes that the value of the trust property is insufficient to justify the cost of adminis- 
tration. 

B. The court may modify or terminate a trust or remove the trustee and appoint a different 
trustee if it determines that the value of the trust property is insufficient to justify the cost of ad- 
ministration. 

C. Upon termination of a trust under this section, the trustee shall distribute the trust prop- 
erty in a manner consistent with the purposes of the trust. 

D. This section does not apply to an easement for conservation or preservation. 


History: Laws 2003, ch. 122, § 4-414. ANNOTATIONS 
Effective dates. — Laws 2003, ch, 122, § 11-1106 made ; y's, the ; ; 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-4-415. Reformation to correct mistakes. 


The court may reform the terms of a trust, even if unambiguous, to conform the terms to the 
settlor's intention if it is proved by clear and convincing evidence that both the settlor's intent and 
the terms of the trust were affected by a mistake of fact or law, whether in expression or induce- 
ment. 


History: Laws 2003, ch. 122, § 4-415. - ANNOTATIONS 


Effective dates. — L 2003, ch. 122, § 11-1106 mad ’ : : : 
ae Hilbert nae 1 oa s cee Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004), 


46A-4-416. Modification to achieve settlor's tax objectives. 


To achieve the settlor's tax objectives, the court may modify the terms of a trust in a manner 
that is not contrary to the settlor's probable intention. The court may provide that the modification 
has retroactive effect. 


History: Laws 2003, ch. 122, § 4-416. ANNOTATIONS 
Effective dates. — Laws 2008, ch. 122, § 11-1106 made 


the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 84 N.M.L. Rev. 1 (2004). 


46A-4-417. Combination and division of trusts. 


After notice to the qualified beneficiaries, a trustee may combine two or more trusts into a single 
trust or divide a trust into two or more separate trusts, if the result does not:impair rights of any 
beneficiary or adversely affect achievement of the purposes of the trust. 


History: Laws 2008, ch, 122, § 4-417, ANNOTATIONS 
Effective dates. — Laws 2008, ch. 122, § 11-1106 made 


the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 
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AGA-5-501 ; UNIFORM TRUST CODE UT LA 46A-5-503 


ARTICLE'S 
Creditor's Claims; Spendthrift and Discretionary 1 Trost 


Sec. Sec. 

46A-5-501. Rights of beneficiary’ 8 Kadiene or assignee. 46A-5-504, Discretionary trusts; effect of standard. 
46A-5-502, Spendthrift provision. 46A-5-505. Creditor's claim against settlor. 
46A-5-503, Exceptions to spendthrift provision. 46A-5-506. Overdue distribution. 


46A-5-507. Personal obligations of trustee. 


46A-5-501. Rights of beneficiary's creditor or assignee. | 


“'To the extent a beneficiary's interest is not subject to a spendthrift provision, the court may au- 
thorize a creditor or assignee of the beneficiary to reach the beneficiary's interest by attachment 
of present or future distributions to or for the benefit of the beneficiary or other means. The court 
may limit the award to such relief as is appropriate under the circumstances. 


History: Laws 2008, ch. 122, § 5-501; 2007, ch. 128, ; ‘ANNOTATIONS ~ 
§ 12 


The 2007 amendment, effective July 1, 2007, provided Law reviews. — For article, "The New Mexico Uniform 
that if a beneficiary's interest is not subject to a spend- Trust Code," see 34 N.M.L. Rev. 1 (2004). 
thrift provision, the court may authorize a creditor to 
reach the beneficiary's interest. 


46A-5-502. Spendthrift provision. 


A. Aspendthrift provision is valid only if it restrains both voluntary and involuntary transfer 
of a beneficiary's interest. 

B. A term of a trust providing that the interest of a beneficiary is held subject to a "spendthrift 
trust", or words of similar import, is sufficient to restrain both voluntary and involuntary transfer 
of the beneficiary's interest. 

C. Abeneficiary may not transfer an interest in a trust in violation of a valid spendthrift provi- 
sion and, except as otherwise provided in this article, a creditor or assignee of the beneficiary may 
not reach the interest or a distribution by the trustee before its receipt by the beneficiary. 


History: Laws 2003, ch. 122, § 5-502. ANNOTATIONS 
Effective dates, — Laws 2008, ch, 122, § 11-1106 made ; Re. : , 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 


Trust Code," see 34 N,M.L, Rey. 1 (2004). , 


46A-5-503. Exceptions to spendthrift provision. 


A. As used in this section, "child" includes any person for whom an order or judgment for child 
support has been entered in this or another state. 

B. Aspendthrift provision is unenforceable against: 

(1) a beneficiary's child, spouse or former spouse who has a judgment or court aha ath at 
the beneficiary for support or maintenance; 

(2) ajudgment creditor who has provided services for the protection of a eeseee ret in- 
terest in the trust; and 

(3) aclaim of this state or the United States to the extent a . statute of this state or federal 
law so provides, 

C. A claimant against whom a spendthrift provision cannot be enforced may ibd from a 
court an order attaching present or future distributions to or for the benefit of the beneficiary. The 
court may limit the award to such relief as is appropriate under the circumstances. The order at- 
taching present or future distributions to or for the benefit of the beneficiary shall be the exclusive 
remedy available to a claimant against whom a spendthrift provision cannot be enforced. ©"! 
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46A-5-504 CREDITOR'S CLAIMS; SPENDTHRIFT AND DISCRETIONARY TRUSTS 46A-5-505 


History: Laws 2003, ch. 122, § 5-503; 2007, ch. 128, + ANNOTATIONS 
§ 13. 

The 2007 amendment, effective July 1, 2007, in Sub- Law reviews. — For article, "The New Mexico Uniform 
section B, restated the provisions of Subsections B and C. Trust Code," see 34 N.M.L. Rev, 1 (2004), 


46A-5-504. Discretionary trusts; effect of standard. 


A. As used in this section, "child" includes any person for whom an order or judgment for child 
support has been entered in this or another state. 
B. Except as otherwise provided in Subsection C of this section, whether or not:a trust contains 
a spendthrift provision, a creditor of a beneficiary may not compel a distribution that is subject to 
the trustee's discretion, even if: 
(1) the discretion is expressed in the form of a standard of distribution; or 
(2) the trustee has abused the discretion. 
'C. To the extent a trustee has not complied with a standard of distribution or has abused a 
discretion: 
(1) adistribution may be ordered by the court to satisfy a judgment or court order against 
the beneficiary for support or maintenance of the beneficiary's child, spouse or former spouse; and 
(2) the court shall direct the trustee to pay to the child, spouse or former spouse such 
amount as is equitable under the circumstances but not more than the amount the trustee would 
have been required to distribute to or for the benefit of the beneficiary had the trustee complied 
with the standard or not abused the discretion. 
D. This section does not limit the right of a RSE to maintain a judicial proceeding 
against a trustee for an abuse of discretion or failure to comply with a standard for distribution. 
K. Ifthe trustee's or co-trustee's discretion to make distributions for the trustee's or co-trustee's 
own benefit is limited by an ascertainable standard, a creditor shall not reach or compel distribu- 
tion of the beneficial interest except to the extent the interest would be subject to the creditor's 
claim were the beneficiary not acting as trustee or co-trustee. 


History: Laws 2003, ch. 122, § 5-504; 2007, ch. 128, ANNOTATIONS 
§ 14. : 


Th 2007 d t, effective July 1, 2007, added Paw reviews. — For article, "The New Mexico Uniform 
Bh section ve BaP PRON ASE Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-5-505. Creditor's claim against settlor. 


A. Whether or not the terms of a trust contain a spendthrift provision, the following rules ap- 
ply: 

(1) during the lifetime of the settlor, the property of a revocable trust is subject to claims 
of the settlor's creditors; 

(2) with respect to an irrevocable trust, a creditor or assignee of the settlor may reach the 
maximum amount that can be distributed to or for the settlor's benefit. If a trust has more than 
one settlor, the amount the creditor or assignee of a particular settlor may reach may not exceed 
the settlor's interest in the portion of the trust attributable to that settlor's contribution; and 

(3) after the death of a settlor, and subject to the settlor's right to direct the source from 
which liabilities will be paid, the property of a trust that was revocable at the settlor's death is 
subject to claims of the settlor's creditors, costs of administration of the settlor's estate, the ex- 
penses of the settlor's funeral and disposal of remains and statutory allowances to a surviving 
spouse and children to the extent the settlor's probate estate is inadequate to satisfy those claims, 
costs, expenses and allowances. 

B. For purposes of this section: 

(1) during the period the power may be exercised, the holder of a power of withdrawal is 
treated in the same manner as the settlor of a revocable trust to the extent of the property subject 
to the power; and 

(2) upon the lapse, release or waiver of the power, the holder is treated as the settlor of the 
trust only to the extent the value of the property affected by the lapse, release or waiver exceeds 
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46A-5-506 UNIFORM TRUST CODE A ‘i 46A-6-601 


the greater of the amount specified in Section 2041(b)(2), 2514(e) or 2503(b) of the Internal Rev- 
enue Code of 1986, as amended. 


History: Laws 2008, ch. 122, § 5-505. corpus to determine or satisfy an intestate share. Bell v. 


Cross references, — For the Internal Revenue Code of Estate of Ralph M. Bell, 2008-NMCA-045, 143 N.M. 716, 
1986, see Title 26 U.S.C.S. 181 P.3d 708, cert. quashed, 145 N.M, 532, 202 P.3d 125. 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made Omitted spouse. — The intestate share of an omit- 
the act effective July 1, 2003. ted spouse is not a statutory allowance as contemplated . 
‘ ' by Section 46A-5-505A(3) NMSA 1878. Bell v. Estate of 
ANNOTATIONS Ralph M. Bell, 2008-NMCA-045, 143 N.M. 716, 181) P.3d 
Invasion of trust. — Section 46A-5-505A(3) NMSA. >. 708, cert. quashed, 145 N.M. 532, 202 P.3d 125, 4 
1978 allows a revocable trust to be invaded in two relevant ANNOTATIONS: 
instances: to satisfy the claims of creditors and to provide rey 
the surviving family with the statutory allowances. There Law reviews. — For article, "The New Mexico Uniform 
is no legislative intent in the plain language of the stat- Trust Code," see 34 N.M.L. Rev. 1 (2004). 


ute that would allow an omitted spouse to invade a trust 


46A-5-506. Overdue distribution. 


A. Whether or not a trust contains a spendthrift provision, a:creditor or assignee of a benefi- 
ciary may reach a:mandatory distribution of income or principal, including a distribution upon 
termination of the trust, if the trustee has not made the distribution to the ewe aoe aie a 
reasonable time after the designated distribution date. 

B. As used’in this section, "mandatory distribution" means.a distribution of income or prineis 
pal that the trustee is required to make to a beneficiary under the terms of the trust, including a 
distribution upon termination of the trust. "Mandatory distribution” does not include a distribu- 
tion subject to the exercise of the trustee's discretion even if the discretion is expressed in the form 
of a standard of distribution or the terms of the trust authorizing distribution combine language of 
discretion with language of direction. 


History: Laws 2003, ch. 122, § 5-506; 2007, ch. 128, ANNOTATIONS 


§ 15. 
The 2007 d t. effective Jul 1, 2007, add Law reviews. — For article, "The New Mexico Uniform 
tet inant se eoiiia icant wade ket Trust Code," see 34 N.M.L. Rev. f (2004), - 


46A-5-507. Personal obligations of trustee. 


Trust property is not subject to personal obligations of the trustee, even if the trustee becomes 
insolvent or bankrupt. 


History: Laws 2008, ch. 122, § 5-507, , « ANNOTATIONS 

Effective dates. — Laws 2008, ch. 122, § 11-1106 made : ‘ 5 : 
the act effective July 1, 2003. Law reviews. — For article, "The New Mexico Uniform 

Trust Code," see 34 N.M.L, Rev..1 (2004), 
Revocable Trusts - 

Sec, ‘Sec. A 
46A-6-601. Capacity of settlor of revocable trust, 46A-6-604. Limitation on action Tebntestifiy validity: of 
46A-6-602, Revocation or amendment of revocable trust. _ revocable trust; distribution of trust prop- 
46A-6-603. Settlor's powers; powers of withdrawal. erty. 


46A-6-601. Capacity of settlor of revocable trust. | 


The capacity required to create, amend, revoke or add property to a revocable trust, or, to direct 
the actions of the trustee of a revocable trust, is the same as that required to make a will. . 
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46A-6-602 REVOCABLE TRUSTS 46A-6-602 


History: Laws 2003, ch. 122, § 6-601. ANNOTATIONS 
Effective dates. — Laws 2003, ch; 122; § 11-1106 made : fil a y ‘ 
the actieffective July:1, 2003. | Law reviews. — For article, ''The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-6-602. Revocation or amendment of revocable trust. 


‘A. Unless the terms of a trust expressly provide that the trust is irrevocable, the settlor may 
revoke or amend the trust. This subsection does not apply to a trust created under an instrument 
executed before July 1, 2003. 

B. Ifa revocable trust is created or funded by more than one settlor: : 

(1) to the extent the trust consists of community property, the trust may be revoked by 
either spouse acting alone but may be amended only by joint action of both spouses; 

(2) tothe extent the trust consists of property other than community property, each settlor 
may revoke or amend the trust with regard to the portion of the trust property attributable to that 
settlor's contribution; and 

(3) upon the revocation or amendment of the trust by fewer than all of the settlors; the 
trustee shall promptly notify the other‘settlors of the revocation or amendment. 

C. The settlor may revoke or amend a revocable trust: 

(1) by substantial compliance with a method provided in the terms of the trust; or 

(2) if the terms of the trust do not provide a method or the method provided 1 in the terms 
is not expressly made exclusive, by: ° 

- (a) a later will or codicil that expressly refers to the trust or specifically devises prop- 
erty that would otherwise have passed according to the terms of the trust; or 
(b) any Peper method manifesting clear and convincing evidence of the settlor's in- 
tent. 

D. Upon revocation of a revocable trust, the trustee shall deliver the trust property as the set- 
tlor directs. 

E; A-settlor's powers with respect to revocation, amendment or distribution of trust property 
may be exercised by an agent under a power of attorney only to the extent expressly authorized by 
the terms of the trust or the power. 

F. A conservator of the settlor or, ifno conservator has been appointed, a guardian of the set- 
tlor may exercise a settlor's powers with respect to revocation, amendment or distribution of trust 
property only with the approval of the court supervising the conservatorship or guardianship. 

G. A trustee who does not know that a trust: has been revoked or amendediis not liable to the 
settlor or settlor's successors in interest for distributions made and other actions taken on the as- 
sumption that the trust had not been amended or revoked. 


History: Laws 2003, ch, 122, § 6-602; 2007, ch: 128, other beneficiaries, that upon the death of one grantor, 


§ 16. the surviving grantor had the unrestricted right to, take 
The 2007 amendment, effective July 1, 2007, added any and all of the trust assets upon demand, that the 
Paragraph (3) of Subsection B. ' - gurviving grantor had the right to redirect the distribu- 


tion of the trust remainder in the surviving grantor's last 
will and testament, and that words used in the plural 
included the singular; and the attorney who drafted the 
trust stated that the trust was drafted to confer upon the 
surviving spouse the power to amend the trust after the 
death of one spouse, the trust granted to the surviving 
spouse the power to amend the trust after the death of 


ANNOTATIONS 


Method of revocation. — Mere filing and service of 
a divorce petition do not constitute "clear and convinc- 
ing evidence" of a settlor's intent to revoke a trust. Less 
formal .methods of trust revocation are usually insuffi- 


cient means to revoke a trust, "because they provide less 
reliable indicia of intent" than those methods outlined the other spouse. Cable v, Wells Fargo Bank N.M., NA., 


in either the terms of the trust or in the statutory lan- 2010-NMSC-017, 148 N.M. 127, 231 P.3d 108, aff'g on dif- 
guage of the Uniform Trust: Code. Oldham v. Oldham, ferent grounds, 2008-NMCA-005, 143.N,M..269, 175 P.3d 
2011-NMSC-007, 149 N.M. 215, 247 P.3d 736. 937. es 

Power of surviving spouse to amend community _ Amendment by surviving grantor. — Where a trust 
property trust. — Where husband and wife entered into is silent on amendment after the death of one of the grant- 


a community property trust which reserved to the grant- ors and provides that the surviving grantor has the unre- 
ors the ctr etal or revoke the trust by an pais i stricted right to withdraw all assets from the trust estate, 


ment signed by the grantors and delivered in grantors' the power to amend the trust is implied. Cable v. Wells 
lifetimes to the trustee; the trust provided that the terms  *a7g0 Bank N.M., N.A., 2008-NMCA-005, 143 N.M. 269, 


of the trust were to be liberally construed in favor of the 175 P.8d 937, aff'd, 2010-NMSC-017, 148 N.M. 127, 231 
surviving spouse's interests and above the interests of the P.3d 10. 
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46A-6-603 UNIFORM TRUST CODE 46A-6-604 


Revocation of a trust by a will. — Where the dece- Section 5.1 were the exclusive means by which the trust 
dent, during the decedent's lifetime, established a revoca- could be revoked; the spouse died one day before the de- 
ble trust which provided that in the event of the death of cedent died; the decedent's will expressly referred to the 
the decedent's spouse prior to the complete distribution of trust and provided that the will revoked the trust and 
the spouse's share, the spouses' share would be distributed that the decedent's spouse's share of the trust passed onto 
to the spouse's relative; Section 5.1 of the trust agreement the decedent's estate to be distributed as provided in the 
provided that the decedent reserved the right during the decedent's will, the trust was effectively revoked by the 
decedent's lifetime to revoke the trust by an instrument decedent's will. Schlicht v. Olguin, 2014-NMCA-074. 
signed by the decedent and delivered to the trustees; Sec- Law reviews. — For article, "The New Mexico Uniform 


tion 5.1 did not expressly state that the requirements of Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-6-603. Settlor's powers; powers of withdrawal. 


A. While a trust is revocable, the trustee may follow a direction of the settlor that is contrary 
to the terms of the trust. 

B. While a trust is revocable aa the settlor has capacity to revoke the trust, rights of the 
beneficiaries are subject to the control of, and the duties of the trustee are owed exclusively to, the 
settlor. 

C. During the period the power may be exercised, the holder of a power of withdrawal has the 
rights of a settlor of a revocable trust under this section to the extent of the property subject to the 
power. 


History: Laws 2003, ch. 122, § 6-603; 2007, ch. 128, § The 2007 amendment, effective July 1, 2007, elimi- 


17; 2018, ch. 638, § 22. nated the provision that a trustee has a duty to all settlers 


The 2018 amendment, effective January 1, 2019, pro- who have capacity to revoke a trust. 
vided additional powers of a settlor of a trust; and added a 
new Subsection A and redesignated former Subsections A ANNOTATIONS 
and B as Subsections B and C, respectively. Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.L, Rev. 1 (2004), 


46A-6-604. Limitation on action contesting validity of revocable trust; 
distribution of trust property. 


A.. A person may commence a judicial proceeding to contest the validity of a trust that was re- 

vocable at the settlor's death within the earlier of: 

(1) three years.after the settlor's death; or 

(2) one hundred twenty days after the trustee sent the person a copy of the rust instru- 
ment and a notice informing the person of the trust's existence, of the trustee's name and een 
and of the time allowed for commencing a proceeding. 

B. Upon the death of the settlor of a trust that was revocable at the settlor's death, the erate 
may proceed to distribute the trust property in accordance with the terms of the trust. The trustee 
is not subject to liability for doing so unless: 

(1) the trustee knows of a pending judicial proceeding contesting the validity of the trust; 
or 

(2) a potential contestant has notified the trustee of a possible judicial proceeding to con- 
test the trust and a judicial proceeding is commenced within sixty days after the contestant sent 
the notification. 

C. A beneficiary of a trust that is determined to have been invalid is liable to return any dis- 
tribution received. 


History: Laws 2007, ch. 128, § 18. Effective dates. — Laws 2007, ch. 128, § 31 ai the 
section effective July 1, 2007. f 
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46A-7-701 OFFICE OF TRUSTEE 46A-7-703 


ARTICLE | 
‘Office of Trustee 
Sec. Sec. 
46A-7-701. Accepting or declining trusteeship. 46A-7-705. _ Resignation of trustee. 
46A-7-702. Trustee's bond. 46A-7-706. Removal of trustee. 
46A-7-703. Co-trustees, 46A-7-707. Delivery of property by former trustee. 
46A-7-704. Vacancy in trusteeship; appointment of suc- 46A-7-708. Compensation of trustee. 


cessor. 46A-7-709. Reimbursement of expenses. 


46A-7-701. Accepting or declining trusteeship. 


A. Except as otherwise provided in Subsection C of this section, a person designated as trustee 
accepts the trusteeship: 

(1) by substantially complying with a method of acceptance provided in the terms of the 
trust; or 

(2) if the terms of the trust do not provide a method or the method provided in the terms 
is not expressly made exclusive, by accepting delivery of the trust property, exercising powers or 
performing duties as trustee or otherwise indicating acceptance of the trusteeship. 

B. A person designated as trustee who has not yet accepted the trusteeship may reject the 
trusteeship. A designated trustee who does not accept the trusteeship within a reasonable time 
after knowing of the designation is deemed to have rejected the trusteeship. 

C. A person designated as trustee, without accepting the trusteeship, may: 

(1) act to preserve the trust property if, within a reasonable time after acting, the person 
sends a rejection of the trusteeship to the settlor or, if the settlor i is dead or lacks capacity, to a 
qualified beneficiary; and 

(2) inspect or investigate trust property to determine potential liability under environ- 
mental law or other law or for any other purpose. 


History: Laws 2003, ch. 122, § 7-701. Effective dates. — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-7-702. Trustee's bond. 


A. A trustee shall give bond to secure performance of the trustee's duties only if the court finds 
that a bond is needed to protect the interests of the beneficiaries or is required by the terms of the 
trust and the court has not dispensed with the requirement. 

B. The court may specify the amount of a bond, its liabilities and whether sureties are neces- 
sary. The court may modify or terminate a bond at any time. 

cA regulated financial service institution qualified to do trust business in New Mexico need 
not give bond, even if required by the terms of the trust. 


Jahn Laws 2008, ch. 122, § 7-702; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, added 
§ 19. Subsection C. 


46A-7-703. Co-trustees. 


A. Co-trustees who are unable to reach a unanimous decision may act by majority decision. 

B. Ifa vacancy occurs in a co-trusteeship, the remaining co-trustees may act for the trust. 

C, Subject to Section 12 [46-14-12 NMSA 1978] of the Uniform Directed Trust Act, a co-trustee 
shall participate in the performance of a trustee's function unless the co-trustee is unavailable to 
perform the function because of absence, illness, disqualification under other law or other tem- 
porary incapacity, or the co-trustee has properly delegated the performance of the function to 
another trustee. 
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D. Ifa co-trustee is unavailable to perform duties because of absence, illness, disqualification 
under other law or other temporary incapacity, and prompt action is necessary to achieve the pur- 
poses of the trust or to avoid injury to the trust property, the remaining co-trustee or a majority of 
the remaining co-trustees may act for the trust. 

E. A trustee shall not delegate to a co-trustee the performance of a function the settlor reason- 
ably expected the trustees to perform jointly. Unless a delegation was irrevocable, a trustee may 
revoke a delegation previously made. . 

F. Except as otherwise provided in Subsection G of this section, a trustee who does not join in 
an action of another trustee is not liable for the action. 

G. Subject to Section 12 of the Uniform Directed Trust Act, each trustee shall exercise reason- 
able care to: 

(1) prevent a co-trustee from committing a serious breach of trust; and 
(2) compel a co-trustee to redress a serious breach of trust. 

H. A dissenting trustee who j joins in an action at the direction of the majority of the trustees 
and who notified any co-trustee of the dissent at or before the time of the action is not liable for the 
action unless the action is a serious breach of trust. 


HE MORN Laws 2008, ch. 122, § 7-703; 2018, oy 68, Act", and after the first occurrence. of "co-trustee", de- 


leted "must" and added "shall"; in Subsection E, after "A 

whe 2018 amendment, effective January 1, 2019, trustee", deleted "may" and added "shall"; and in Subsec- 

made certain provisions related to co-trustees subject to tion G; added "Subject to Section 12 of the Uniform Di- 
the Uniform Directed Trust Act; in Subsection C, added rected Trust Act". - 


"Subject to Section 12 of the Uniform Directed Trust 


46A-7-704. Vacancy in trusteeship; appointment of successor. 


A. Avacancy in a trusteeship occurs if: 
(1) a person designated as trustee rejects the trusteeship; 
(2) a person designated as trustee cannot be identified or does not exist; 
(3) a trustee resigns; 
(4). a trustee is disqualified or removed; 
(5) a trustee dies; or 
(6) a guardian or conservator is appointed for an individual serving as trustee. 
B. If one or more co-trustees remain in office, a vacancy in a trusteeship need not be filled, A 
vacancy in a trusteeship must be filled if the trust has no remaining trustee. 
C. Avacancy in a trusteeship of a noncharitable trust that is APIA AS to be filled must be filed 
in the following order of priority: 
(1) by a person designated in the terms of the trust to act as successor trustee; 
(2) by a person appointed by unanimous agreement of the qualified beneficiaries; or 
(3) by a person appointed by the court. 
D, Avacancy in a trusteeship of a charitable trust that is required to be filled must be filled in 
the following order of priority: 
(1) by a person designated in the terms of the trust to act as successor trustee; 
(2) by a person selected by the charitable organizations expressly designated to receive 
distributions under the terms of the trust if the attorney general concurs in the selection; or 
(3) by a person appointed by the court. 
K. Whether or not a vacancy in a trusteeship exists or is required to be filled, the court may 
appoint an additional trustee or special fiduciary whenever the court considers the appointment 
necessary for the administration of the trust. 


History; Laws 2008, ch, 122, § 7-704, | has manifested an intention that the trust shall be per- 
Effective dates. — Laws 20038, ch, 122, § 11-1106 made sonal to the particular trustee. Butt v. Bank of America, 
the act effective July 1, 2003. N.A., 477 F.3d 1171 (10th Cir. saved 
ANNOTATIONS ; 


Death of trustee, — The death of a sole or surviving 
trustee does not terminate the trust, unless the settlor 
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46A-7-705. Resignation of trustee. 


A. A trustee may resign: 
(1) upon at least thirty days' notice to the qualified beneficiaries, the settlor, if living, and 
all co-trustees; or 
(2) with the approval of the court. 
B. In approving a resignation, the court may issue orders and impose conditions reasonably 
necessary for the protection of the trust property. 
C. Any liability of a resigning trustee or of any sureties on the trustee's bond for acts or omis- 
sions of the trustee is not discharged or affected by the trustee's resignation. 


History: Laws 2008, ch, 122, § 7-705; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, required 
§ 20. a trustee to given notice of resignation to the settlor. 


46A-7-706. Removal of trustee. 


A. The settlor, a co-trustee or a beneficiary may request the court to remove a trustee or a 
trustee may be removed by the court on its own initiative. 
B. The court may remove a trustee if: 

(1) the trustee has committed a serious breach of trust; 

(2) lack of cooperation among co-trustees substantially impairs the administration of the 
trust; 

(3) because of unfitness, unwillingness or persistent failure of the trustee to administer 
the trust effectively, the court determines that removal of the trustee best serves the interests of 
the beneficiaries; or 

(4) there has been a substantial change of circumstances or removal is requested by all of 
the qualified beneficiaries, the court finds that removal of the trustee best serves the interests of 
all of the beneficiaries and is not inconsistent with a material purpose of the trust, and a suitable 
co-trustee or successor trustee is available, 

C. Pending a final decision on a request to remove a trustee, or in lieu of or in addition to re- 
moving a trustee, the court may order such appropriate relief as may be necessary to protect the 
trust property or the interests of the beneficiaries. 


History: Laws 20083, ch. 122, § 7-706. ANNOTATIONS 
Effective d — 008, ch. 122, § 11-1106 . ’ ‘ : 
the ee aaa S Jaen ehetae, § made Law reviews. — For article, The New Mexico Uniform 


Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-7-707. Delivery of property by former trustee. 


A. Unless a co-trustee remains in office or the court otherwise orders, and until the trust prop- 
erty is delivered to a successor trustee or other person entitled to it, a trustee who has resigned or 
been removed has the duties of a trustee and the powers necessary to protect the trust property. 

B. A trustee who has resigned or been removed shall proceed expeditiously to deliver the trust 
property within the trustee's possession to the co-trustee, successor trustee or other person en- 
titled to it. :, 


History: Laws 20083, ch. 122, § 7-707. Effective dates, — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 
46A-7-708. Compensation of trustee. 


A. Ifthe terms of a trust do not specify the trustee's compensation, a trustee is entitled to com- 
pensation that is reasonable under the circumstances. 

B. Ifthe terms of a trust specify the trustee's compensation, the trustee is entitled to be com- 
pensated as specified, but the court may allow more or less compensation if: 
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(1) the duties of the trustee are substantially different from those contemplated when the 
trust was created; or 

(2) the compensation specified by the terms of the trust would be unreasonably low or 
high. ; : : Rs r ' F 


History: Laws 2008, ch. 122, § 7-708. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
ri the act effective July 1, 2003, 


46A-7-709. Reimbursement of expenses. 


A. Atrustee is entitled to be reimbursed out of the trust property, with interest as apnEcpnatas 
for: 
(1) expenses that were properly incurred in the administration of the trust; ee 
(2) to the extent necessary to prevent unjust enrichment of the trust, expenses that were 
not properly incurred in the administration of the trust. 
B. An advance by the trustee of money for the protection of the trust gives rise to a lien against 
trust property to secure reimbursement with reasonable interest. 


History: Laws 2008, ch. 122, § 7-709. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 


the act effective July 1, 2003. 
ARTICLE 8 
® 
Duties and Powers of Trustee 
Sec. Sec. a 
46A-8-801. Duty to administer trust, ., 46A-8-810. Recordkeeping and _jidentification of trust 
46A-8-802. Duty of loyalty. property, - ra 
46A-8-803. Impartiality. 46A-8-811. Enforcement and defense of claims. 
46A-8-804, Prudent administration, 46A-8-812.. Collecting trust property. 
46A-8-805. Costs of administration. 46A-8-813.. Duty to inform and report. 
46A-8-806, Trustee's skills, 46A-8-814, Discretionary powers; tax savings. 
46A-8-807. Delegation by trustee. 46A-8-815. General powers of trustee. ; 
46A-8-808. Repealed. 46A-8-816. Specific powers of trustee: 


46A-8-809. Control and protection of trust property. 46A-8-817, Distribution upon termination. 


46A-8-801. Duty to administer trust. 


Upon acceptance of a trusteeship, the trustee shall administer the trust in good faith, in accor- 
dance with its terms and purposes and the interests of the beneficiaries and i in accordance with 
the Uniform Trust Code [46A-1-101 NMSA 1978]. 


History: Laws 2003, ch. 122, § 8-801. party for trademark infringement because a co-owner 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made cannot infringe the trademark it owns. Khalsa v. Puri, 
the act effective July 1, 2003. 2015-NMCA-027, cert. denied, 2015-NMCERT-001. 
Fiduciary duty not owed to non-beneficiary of 
ANN OTATIONS trust. — Where wife, as beneficiary of a survivor's trust, 
Claim of breach of fiduciary duty against co- created from half of the community estate contained in 
owner of trademark. — Where beneficiary of survivor a living trust following beneficiary's husband's death, 
trust claimed the cocowner of a trademark took acon claimed that the trustees of an administrative trust, 
that negatively impacted beneficiary's half interest in the created from the other half of the community. estate 
trademark, court of appeals determined that the conten- contained in the living trust, breached their fiduciary 
tion of negative impact on beneficiary's trademark inter- duties in the management of the administrative trust, 
est was in the nature of a claim of trademark infringe- wife was precluded from claiming a breach of fiduciary 
ment by one co-owner against the other, not a claim of _ duties when she was not a beneficiary of the administra- 
breach of fiduciary duty in the trust context; notwith- tive trust. Khalsa v. Puri, 2015-NMCA-027, cert. denied, 
standing, the court of appeals held that when parties are 2015- -NMCERT-001. 


co-owners of a trademark, one party cannot sue the other 
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. 46A-8-802. Duty of loyalty. 


A. A trustee shall administer the trust solely i in the interests of the beneficiaries. 

B. Subject to the rights of persons dealing with or assisting the trustee as provided in Sec- 
tion 46A-10-1012 NMSA 1978, a.sale, encumbrance or other transaction involving the investment 
or management of trust property entered into by the trustee for the trustee's own personal account 
or that is otherwise affected by a conflict between the trustee's fiduciary and personal interests is 
voidable by a beneficiary affected by the transaction unless: 

(1) the transaction was authorized by the terms of the trust; 
(2) _ the transaction was approved by the court; 

_-. (8). the beneficiary did not commence a judicial proceeding within the time allowed by Sec- 
tion 46A-10-1005 NMSA 1978; 

: (4) the beneficiary consented to the tHustee' s conduct, ratified the transaction or released 
the trustee in compliance with Section 46A-10-1009 NMSA 1978; or 

(5) the transaction involved a contract entered into or claim acquired by the trustee before 
the person became or.contemplated becoming trustee. 

C. .A sale, encumbrance or other transaction involving the investment or management of trust 
property is presumed 'to be affected by*a conflict between personal and fiduciary interests if it.is 
entered into by the trustee with: 

_ (1). the trustee's spouse; 
(2) the trustee's descendants, siblings, parents or the spouse of any of them; 
(3) an agent or attorney of the trustee; or 
(4) acorporation or other person or enterprise in which the trustee, or a person that owns 
a significant interest in the trustee, has an interest that might affect the trustee's best judgment. 

D. A transaction between a trustee and a beneficiary that does not concern trust property but 
that occurs during the existence of the trust or while the trustee retains significant influence over 
the beneficiary and from which the trustee obtains an advantage is voidable by the beneficiary un- 
less the trustee establishes that the transaction was fair to the beneficiary. 

EK. A transaction not concerning trust property in which the trustee engages in the trustee's 
individual capacity involves a conflict between personal and fiduciary interests if the transaction 
concerns an opportunity properly belonging to the trust. 

F. An investment by a trustee in securities of an investment company or investment trust to 
which the trustee, or its affiliate, provides services in a capacity other than as trustee is not pre- 
sumed to be affected by a conflict between personal and fiduciary interests if the investment oth- 
erwise complies with the Uniform Prudent Investor Act [45-7-601 NMSA 1978]. In addition to.its 
compensation for acting as trustee, the trustee may be compensated by the investment company 
or investment trust for providing those services out of fees charged to the trust. If the trustee re- 
ceives compensation from the investment company or investment trust for providing investment 
advisory or investment services, the trustee at least annually shall notify the persons entitled un- 
der Section 46A-8-813 NMSA 1978 to receive a copy of the trustee's annual ot of the rate and 
method by which the compensation was determined. 

G. In voting shares of stock or in exercising powers of control over similar interests in other 
forms of enterprise, the trustee shall act in the best interests of the beneficiaries. If the trust is 
the sole owner of a corporation or other form of enterprise, the trustee shall elect or appoint direc- 
tors or other managers who will manage the corporation or enterprise in the best interests of the 
beneficiaries, 

H. - This section, does not. preclude the following transactions, if fair to the beneficiaries: 

(1) an agreement between a trustee and a beneficiary. relating to the appointment or com- 
pensation of the trustee; 

(2) payment of reasonable compensation to the trustee; 

(3) a transaction between a trust and another trust, decedent's estate or conservatorship 
of which the trustee is a fiduciary or in which a beneficiary has an interest; 

(4). a deposit of trust money in a regulated financial-service institution operated by the 
trustee; or 
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(5) an advance by the trustee of money for the protection of the trust. . 2 
I. The court may appoint a special fiduciary to make a decision with respect to any proposed 
transaction that might violate this section if entered into by the trustee. ° 


History: Laws 2003, ch. 122, § 8-802; 2007, ch. 128, building in direct violation of express trust provisions, 


§ 21, which caused an $894,000 loss in the value of the trust, 

The 2007 amendment, effective July 1, 2007, adds arranged loans to the trust from the bank's own affiliates 
Paragraph (3) of Subsection B and requires the trustee to that were secured by mortgages on the building, and col- 
notify the persons entitled to receive the trustee's annual lected loan fees and mortgage interest from the trust in 
report if the trustee receives compensation for, provid- breach of its duty of loyalty, and where the district court 
ing investment or advisory services from an investment awarded $171,000 in damages without discussing the ac- 
company or investment trust in which the trustee has in- tual method of calculation for the restoration award, the 
vested trust funds. court of appeals reversed the district court and awarded 


plaintiffs $894,000 to restore the value of the trust, but did 
not award disgorgement damages, holding that an award 
of restoration damages and disgorgement damages would 
amount to a double recovery. The New Mexico supreme 
court reversed the court of appeals, holding that both 
restoration and disgorgement damages were required un- 
der the New Mexico Uniform Trust Code, and remanded 
the case back to the district court for a recalculation of 
the beneficiary is entitled to this profit, even if the trans- damages because it was unclear whether disgorgement 
action did not cause any loss to the trust. Miller v. Bank cepa the nor ene pester pageoen ee paid toes 
A ica, 2015-NMSC-022, ! 2014-NMCA-053, 326 rustee, were included in the Calculation 0 e€ restoration 
lene ie award. Miller v. Bank of America, 2015-NMSC-022, rev'g 
Where trustee bank, in a breach of its duty of care, 2014-NMCA-053, 326 P.3d 20. 
invested trust assets in an unproductive commercial 


ANNOTATIONS 


Breach of the duty of loyalty. — A transaction in- 
volving a conflict of interest in breach of the duty of loy- 
alty is: voidable at the beneficiary's option, and voiding 
such a transaction will require the trustee to disgorge per-, 
sonal profit gained through the breach if that profit would 
not have been earned had the transaction never occurred; 


46A-8-803. Impartiality. 


If a trust has two or more beneficiaries, the trustee shall act impartially in investing, managing 
and distributing the trust property, giving due regard to the beneficiaries' respective interests. 


History: Laws 2003, ch. 122, § 8-803. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-8-804. Prudent administration. 


A trustee shall administer the trust as a prudent person would, by considering the purposes, 
terms, distributional requirements and other circumstances of the trust. In satisfying this stan- 
dard, the trustee shall exercise reasonable care, skill and caution. 


History: Laws 2003, ch. 122, § 8-804. evidence to support the district court's decision that the 


Effective dates. — Laws 2008, ch. 122, § 11-1106 made intellectual property at issue had been properly inven- 
the act effective July 1, 2003. toried, that wife's share of the property had been appro- 


priately distributed, and that the trustees conducted the 


ANNOTATIONS inventory and transfer of living trust assets as a prudent 
Prudent administration in investigation of assets. person would and in a reasonable manner, and therefore 
— In a claim that trustees breached their fiduciary du- the trustees did not breach any fiduciary duties in their 
ties in the investigation and inventory of trust assets, evi- investigation of assets, Khalsa v. Puri, 2015 -"NMCA- 027, 
dence showed that prior to the decedent husband's death, cert. denied, 2015-NMCERT-001. 
husband hired a bookkeeper to prepare a general ledger = +©#- Prudent administration in management of assets, 
for the living trust and that the bookkeeper spent decades — Where beneficiary of survivor's trust claimed that the 
ensuring that all of husband's community property and trustees breached their fiduciary duties in their manage- 
separate assets were properly transferred to and titled ment of intellectual property based on beneficiary's claim 
in the living trust and inventoried on the living trust's that she was entitled to more than half of the community 
general ledgers, that the bookkeeper communicated regu- property due to decedent husband's excess expenditure of 
larly with husband's attorney and executive secretary to community funds prior to his death, district court prop- 
ensure that all assets were transferred to and titled in the erly concluded that claim should be characterized as 
living trust during the husband's lifetime, that the trust- the claim of one spouse against the estate of the other 
ee's expert CPA testified that the records he reviewed spouse for alleged misappropriation of community prop- 
reflected a professional and complete accounting of the erty; there was sufficient evidence to support the district 
community's assets, and that all of the assets of the liv- court's decision that the intellectual property at issue had 
ing trust properly made their way into the two trusts that been properly inventoried, that wife's share of the prop- 
were created after husband's death; there was sufficient erty had been appropriately distributed, that the trustees 
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conducted the inventory and transfer of living trust assets trustees did not breach any fiduciary duties in their man- 
as a prudent person would and in a reasonable manner, agement of assets. Khalsa v. Puri, 2015-NMCA-027, cert. 
and that the trustees took reasonable actions in preserv- denied, 2015-NMCERT-001. 


ing the value of intellectual property, and therefore the 


46A-8-805. Costs of administration. 


In administering a trust, the trustee may incur only costs that are reasonable in relation to the 
trust property, the purposes of the trust and the skills of the trustee. 


History: Laws 2008, ch. 122, § 8-805. Effective dates. — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-8-806. Trustee's skills. 


A trustee who has special skills or expertise, or is named trustee in reliance upon the trustee's 
representation that the trustee has special skills or expertise, shall use those special skills or ex- 
pertise. 


History: Laws 2003, ch. 122, § 8-806. Effective dates. — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-8-807. Delegation by trustee. 


A. A trustee may delegate duties and powers that a prudent trustee of comparable skills could 
properly delegate under the circumstances. The trustee shall exercise reasonable care, skill and 
caution in: 

(1) selecting an agent; 

(2) establishing the scope and terms of the delegation, consistent with the purposes and 
terms of the trust; and 

(3) periodically reviewing the agent's actions in order to monitor the agent's performance 
and compliance with the terms of the delegation. 

B. In performing a delegated function, an agent owes a duty to the trust to exercise reasonable 
care to comply with the terms of the delegation. 

C. A trustee who complies with Subsection A of this section is not liable to the beneficiaries or 
to the trust for an action of the agent to whom the function was delegated. 

D. By accepting a delegation of powers or duties from the trustee of a trust that is subject to 
the law of this state, an agent submits to the jurisdiction of the courts of this state. 


History: Laws 2008, ch. 122, § 8-807, Effective dates. — Laws 2008, ch, 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-8-808. Repealed. 


Repéals. — Laws 2018, ch. 63, § 24 repealed 46A-8-808 provisions of former section, see the 2017 NMSA 1978 on 
NMSA 1978, as enacted by Laws 20038, ch. 122, § 8-808, NMOneSource.com. 
relating to powers to direct, effective January 1, 2019. For 


46A-8-809. Control and protection of trust property. 
A trustee shall take reasonable steps to take control of and protect the trust property. 


History: Laws 2003, ch. 122, § 8-809. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 
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46A-8-810. Recordkeeping and identification of trust property. 


A. A trustee shall keep adequate records of the administration of the trust. 

B. A trustee shall keep trust property separate from the trustee's own property. 

C. Except as otherwise provided in Subsection D of this section, a trustee shall cause the trust 
property to be designated so that the interest of the trust, to the extent feasible, appears in records 
maintained by a party other than a trustee or beneficiary. 

D. If the trustee maintains records clearly indicating the respective interests, a trustee may 
invest as a whole the property of two or more separate trusts. 


History: Laws 2008, ch. 122, § 8-810. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-8-811. Enforcement and defense of claims. © 


A trustee shall take reasonable steps to enforce claims of the trust and to defend claims against 
the trust. 


History: Laws 2003, ch. 122, § 8-811. Effective dates. — Laws 2003, ch. 122, § 11- ve made 
' the act effective July 1, 2003, ~ 


46A-8-812. Collecting trust property. 


A trustee shall take reasonable steps to compel a former trustee or other person to deliver trust 
property to the trustee and to redress a breach of trust known to the trustee to have been commit- 
ted by a former trustee. 


History: Laws 2003, ch. 122, § 8-812. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1,2003, 


46A-8-813. Duty to inform and report. 


A. A trustee shall keep the qualified beneficiaries of the trust easels informed about the 
administration of the trust and of the material facts necessary for them to protect their interests. 
Unless unreasonable under the circumstances, a trustee shall promptly respond to a beneficiary’ s 
request for information related to the administration of the trust. © 

B. A trustee: 

(1) upon request of a beneficiary, shall promptly furnish to the beneficiary a copy of the 
trust instrument; 

(2) within sixty days after accepting a trusteeship, shall notify the qualified beneficiaries 
of the acceptance and of the trustee's name, address and telephone number; 

(3) within sixty days after the date the trustee acquires knowledge of the creation of an 
irrevocable trust, or the date the trustee acquires knowledge that a formerly revocable trust has 
become irrevocable, whether by the death of the settlor or otherwise, shall notify the qualified 
beneficiaries of the trust's existence, of the identity of the settlor or settlors, of the right to request 
a copy of the trust instrument and of the right to a trustee's report as provided in Subsection C of 
this section; and 

(4) shall notify the qualified beneficiaries in advance of any change i in the method or rate 
of the trustee's compensation. 

C. A trustee shall send to the distributees or permissible distributees of trust income or prin- 
cipal, and to other qualified or nonqualified beneficiaries who request it, at least annually and at 
the termination of the trust, a report of the trust property, liabilities, receipts and disbursements, 
including the source and amount of the trustee's compensation, a listing of the trust assets and, 
if feasible, their respective market values. Upon a vacancy in a trusteeship, unless a co-trustee 
remains in office, a report must be sent to the qualified beneficiaries by the former trustee. A 
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46A-8-814 DUTIES AND POWERS OF TRUSTEE 46A-8-814 


personal representative, conservator or guardian may send the qualified beneficiaries a report on 
behalf of a deceased or incapacitated trustee. 

D._ A beneficiary may waive the right to a trustee's report or other information otherwise re- 
quired to be furnished under this section. A beneficiary, with respect to future reports and other 
information, may withdraw a waiver previously given. 

E. Paragraphs (2) and (3) of Subsection B of this section do not apply to a trustee who accepts a 
trusteeship before July 1, 2003, to an irrevocable trust created before July 1, 2003 or to a revocable 
trust that becomes irrevocable before July 1, 2003. 

F. A knowing waiver by a settlor of the duties of the trustee to inform and report to beneficia- 
ries under the Uniform Trust Code [46A-1-101 NMSA 1978] is effective, but only while the trustee 
is a regulated financial service institution qualified to do trust business in New Mexico. The know- 
ing waiver must be conspicuous, must be contained in the terms of the trust or of a separate af- 
fidavit signed by the settlor and must state that the settlor has been informed of the risks and con- 
sequences of the waiver and that the settlor nevertheless directs that the reports and information 
be withheld by the trustee. As used in this subsection, "conspicuous" means conspicuous as defined 
in Section 55-1-201 NMSA 1978. The knowing waiver may direct that the reports and information 
be withheld: 

(1) in whole or in part; 

(2) from one or more beneficiaries or classes of beneficiaries, qualified or otherwise; 

(3) in all events; 

(4) until the occurrence of a date, event or contingency; 

(5) in the sole and absolute discretion of the trustee or another person or both; or 

(6) subject to more than one of the restrictions in Paragraphs (1) through (5) of this sub- 
section. 


History: Laws 2003, ch. 122, § 8-813; 2007, ch. 128, ANNOTATIONS 

22. . . tt ’ . 

The 2007 d ive July 1, 2007, Law reviews. — For article, "The New Mexico Uniform 
Ny coer chsh paten Tp eR Sees ae faacded Trust, Code," see 34 N.M.L. Rev. 1 (2004). 


46A-8-814. Discretionary powers; tax savings. 


A. Notwithstanding the breadth of discretion granted to a trustee in the terms of the trust, 
including the use of such terms as "absolute", "sole" or "uncontrolled", the trustee shall exercise a 
discretionary power in good faith and in accordance ru the terms and purposes of the trust and 
the interests of the beneficiaries. 

B. Subject to Subsection D of this section, and unless the terms of the trust expressly indicate 
that a rule in this subsection does not apply: 

(1) aperson other than a settlor who is a beneficiary and trustee of a trust that confers on 
the trustee a power to make discretionary distributions to or for the trustee's personal benefit may 
exercise the power only in accordance with an ascertainable standard; and 

(2) a trustee may not exercise a power to make discretionary distributions to satisfy a le- 
gal obligation of support that the trustee personally owes another person. 

C. A power whose exercise is limited or prohibited by Subsection B of this section may be ex- 
ercised by a majority of the remaining trustees whose exercise of the power is not so limited or 
prohibited. If the power of all trustees is so limited or prohibited, the court may appoint a special 
fiduciary with authority to exercise the power. 

D. Subsection B of this section does not apply to: 

(1) a power held by the settlor's spouse who is the trustee of a trust for which a marital 
deduction, as defined in Section 2056(b)(5) or 2523(b)(5) of the Internal Revenue Code of 1986, as 
amended, was previously allowed; — 

(2) any trust during any period that the trust may be revoked or amended by its settlor; or 

(3) a trust if contributions to the trust qualify for the annual exclusion under Sec- 
tion 2508(c) of the Internal Revenue Code of 1986, as amended. 
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46A-8-815 UNIFORM TRUST CODE 46A-8-816 


History: Laws 20038, ch. 122, § 8-814; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, amended 
§ 23. Paragraph (2) of Subsection B to eliminate the qualifica- 
Cross references. — For the federal Internal Revenue tion that the ascertainable standard relate to the trustee's 
Code, see 26 U.S.C. § 1 et seq. individual health, education,’ support or maintenance 


within the meaning of the Internal Revenue Code. 


46A-8-815. General powers of trustee. 


A. Atrustee, without authorization by the court, may exercise: 
(1) powers conferred by the terms of the trust; and 
(2) except as limited by the’ terms of the trust: 
‘(a) all powers over the trust property that an Me dae ties competent owner has over 
individually owned property; 
(b) any other powers appropriate to achieve the proper investment, management and 
distribution of the trust property; and 
(c) any other powers conferred by the Uniform Trust Code [46A-1-101 NMSA‘1978]. 
B. The exercise of a power is subject to the fiduciary duties prescribed by Chapter 46A, Article 
8 NMSA 1978. 


History: Laws 2003, ch. 122, § 8-815; 2007, ch. 128, The 2007 amendment, effective July 1, 2007, changed 
§ 24, the statutory reference in Subsection B. 


46A-8-816. Specific powers of trustee. 


Without limiting the authority conferred by Section 8-815 [46A-8-815 NMSA 1978] of the Uni- 
form Trust Code, a trustee may: 

A. collect trust property and accept or reject additions to the trust property froma settlor or 
any other person; 

B. acquire or sell property, for cash or'on credit, at public or private sale; 

C. exchange, partition or otherwise change the character of trust property; 

D. deposit trust money in an account in a regulated financial-service institution; 

E. borrow money, with or without security, and mortgage or pledge trust property for a period 
within or extending beyond the duration of the trust; 

F. with respect to an interest.in a proprietorship, partnership, limited liability company, busi- 
ness trust, corporation or other form of business or enterprise, continue the business or other 
enterprise and take any action that may be taken by shareholders, members or property owners, 
including merging, dissolving or otherwise changing the form of business organization or contrib- 
uting additional capital; 

G. with respect to stocks or other securities, exercise the rights of an absolute owner, including 
the right to: 

- (1) vote, or give proxies to vote, with or without power of substitution, or enter into or con- 

tinue a voting trust agreement; 

(2) hold a security in the name of a nominee or in other form without disclosure of the 
trust so that title may pass by delivery; 

(3) pay calls, assessments and other sums chargeable: or accruing against the securities 
and sell or exercise stock subscription or conversion rights; and 

(4) deposit the securities with a depositary [depository] or other regulated financial-service 
institution; 

H. with respect to an interest in real property, construct, or make ordinary or extraordinary re- 
pairs to, alterations to, or improvements in, buildings or other structures, demolish improvements, 
raze existing or erect new party walls or buildings, subdivide or develop land, dedicate land to 
public use or grant public or private easements, and make or vacate plats and adjust boundaries; 

I. enter into a lease for any purpose as lessor or lessee, including a lease or other arrangement 
for exploration and removal of natural resources, with or without the option to purchase or renew, 
for a period within or extending beyond the duration of the trust; 


730 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


46A-8-816 DUTIES AND POWERS OF TRUSTEE 46A-8-816 


J. grant an option involving a sale, lease or other disposition of trust property or acquire an 
option for the acquisition of property, including an ‘option exercisable peg the duration of the 
trust, and exercise an option so acquired; 

K. insure the property of the trust against damage or loss ‘and insure the trustee, diide trustee's 
agents and beneficiaries against liability arising from the administration of the trust; 

L. abandon or decline to administer: property of no-value or of insufficient value to justify its 
collection or continued administration; 

M. with respect to possible liability for violation of environmental law: 

_(1) inspect or investigate property the trustee holds or has been asked to hold, or aloBEty 
owned or operated by an organization in which the trustee holds or has been asked to hold an 
interest, for the purpose of determining the application of environmental law with respect to the 
property; 

(2) take action to prevent, abate or otherwise remedy any actual or potential violation of 
any environmental law affecting property held directly or indirectly by the trustee, whether taken 
before or after the assertion of a claim or the initiation of governmental enforcement; 

(3) decline to accept property into trust or disclaim any power with respect to Bop ty 
that is or may be burdened with liability for violation of environmental law; 

(4) compromise claims mevinsy the trust that may be asserted for an alleged sickation of 
environmental law; and 

(5) pay the expense of any inspection, review, abatement or remedial action to a with 
environmental law; TOG 
© N. pay or. contest any claim, pibttld a claim by or against the trust and release, in whole or in 
part, a claim belonging to the trust; . 

_O. pay taxes, assessments, compensation of the trustee and of employees tin nafottl of the 
trust, and other expenses incurred in the administration of the trust; 

P. exercise elections with respect to federal, state and local taxes; 

Q. select a mode of payment under any employee benefit or retirement Hiano annuity or life in- 
surance payable to the trustee, exercise rights thereunder, including exercise of the right to indem- 
nification for expenses and against liabilities, and take appropriate action to collect the proceeds; 

R. make loans:out of trust property, including loans to a beneficiary on terms and conditions 
the trustee considers to be fair and reasonable under the circumstances, and the trustee has a lien 
on future distributions for repayment of those loans; 

S. pledge trust property to guarantee loans made by others to the beneficiary; 

T. appoint a trustee to act in another jurisdiction with respect to trust property located in the 
other jurisdiction, confer upon the appointed trustee all of the powers and duties of the appointing 
trustee, require that the appointed trustee furnish security and remove any trustee so appointed; 

U. pay an amount distributable to a beneficiary who is under a legal disability or who the 
trustee reasonably believes is incapacitated, by paying it directly to the beneficiary or applying it 
for the beneficiary's benefit, or by: 

(1) paying it to the beneficiary's conservator or, if the beneficiary does not have a conserva- 
tor, the beneficiary’ s guardian; | 

(2) paying it to the beneficiary's custodian under the Uniform Transfers to Minors Act [46- 
7-11 to 46-7-34 NMSA 1978] or custodial trustee under the Uniform Custodial Trust Act [45-7-501 
to 45-7-522 NMSA 1978], and, for that purpose, creating a custodianship or custodial trust; 

(3) if the trustee does not know of a conservator, guardian, custodian or custodial trustee, 
paying it to an adult relative or other person having legal or physical care or custody of the benefi- 
ciary, to be expended on the beneficiary's behalf; or 

(4) managing it as a separate fund on the beneficiary's behalf, subject to the padieediary s 
continuing right to withdraw the distribution; 

V. on distribution of trust property or the division or termination of a trust, make distributions 
in divided or undivided interests, allocate particular assets in proportionate or disproportionate 
shares, value the trust property for those purposes and adjust for resulting differences i in. valua- 
tion; 

W. resolve a dispute concerning the interpretation of the trust or. its administration by media- 
tion, arbitration or other procedure for alternative dispute resolution; 
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46A-8-817 


UNIFORM TRUST CODE 


46A-10-1001 


X. prosecute or defend an action, claim: or judicial proceeding in any jurisdiction to protect 
trust property and the trustee in the performance of the trustee's duties; 
Y. sign and deliver contracts and other instruments that are useful to achieve or fact the 


exercise of the trustee's powers; and 


Z. on termination of the trust, exercise the powers seaiprithin te to wind up the nidichavii tae 
of the trust and distribute the trust property to the persons entitled to it. 


History: Laws 2008, ch. 122, § 8-816. 

Bracketed material. — The bracketed material in 
Paragraph G(4) was inserted by the compiler and is not 
part of the law. 

Effective dates. — Laws 2008, ch. 122, § 11-1106 made 


ANNOTATIONS 


A trustee cannot represent the trust pro se. Lee 
v. Catron, 2009-NMCA-018, 145 N.M. 5738, 203 P.3d 104, 
cert. denied, 2008-NMCERT-012, and cert..denied, 130 S. 
Ct. 90, 175 L. Hd. 2d 29. 


the act effective July 1, 2003. 


46A-8-817. Distribution upon termination. 


A. Upon termination or partial termination of a trust, the trustee may send to the beneficia- 
ries a proposal for distribution, The right of any beneficiary to object to the proposed distribution 
terminates if the beneficiary does not notify the trustee of an objection within thirty days after the 
proposal was sent, but only if the proposal informed the beneficiary of the right to object and of the 
time allowed for objection. 

B. Upon the occurrence of an event terminating or partially terminating a trust, the trustee 
shall proceed expeditiously to distribute the trust property to the persons entitled to it, subject to 
the right of the trustee to retain a reasonable reserve for the payment of debts, expenses and taxes, 

C. Avrelease by a beneficiary of a trustee from liability for breach of trust is invalid to the ex- 
tent: 

(1) it was induced by improper conduct of the trustee; or 
(2) the beneficiary, at the time of the release, did not know of the henefisiaryss s rights or of 
the material facts relating to the breach. 


History: Laws 2008, ch. 122, § 8-817. Effective dates. — Laws 20038, ch, 122, § 11-1106 made 


the act effective July 1, 2008. 


ARTICLE 9 


Reserved 


ARTICLE 10 


Liability of Trustees and Rights of Persons 
Dealing with Trustees 


Sec. Sec. 
46A-10-1001. Breach of trust. 46A-10-1008. Exculpation of trustee. 
46A-10-1002. Damages for breach of trust. 46A-10-1009. Beneficiary's consent, release or ratifica- 
46A-10-1003. Damages in absence of breach. tion. 
46A-10-1004, Attorney fees and costs. 46A-10-1010. Limitation on personal liability of trustee. 
46A-10-1005. Limitation of action against trustee, 46A-10-1011, Interest as general partner. 
46A-10-1006. Reliance on trust instrument. 46A-10-1012, Protection of person dealing with trustee. 
46A-10-1007. Event affecting administration or distribu- 46A-10-1013. Certification of trust. 

tion, rh 


46A-10-1001. Breach of trust. 


A. Av-violation by a trustee of a duty the trustee owes to a beneficiary is a breach of trust. 
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46A-10-1002 LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS DEALING WITH TRUSTEES  46A-10-1002 


B. . To remedy a breach of trust that has occurred or may occur, the court may: 

(1) ‘compel the trustee to perform the trustee's duties; 

(2) enjoin the trustee from committing a breach of trust; 

(3) compel the trustee to redress a breach of trust by paying money, restoring property or 
other means; 

(4) order a trustee to account; 

(5) appoint a special fiduciary to take possession of the trust property and administer the 
trust; 

(6) suspend the trustee; 

(7) remove the trustee as provided in Section 46A-7-706 NMSA 1978; 

(8) reduce or deny compensation to the trustee; 

(9)...subject to Section 46A-10-1012 NMSA 1978, void an act of the trustee, impose a lien or 

a constructive trust on trust property or trace trust property wrongfully disposed of and recover 
the property or its proceeds; or 

(10) order any other appropriate relief. 


- History: Laws 2008, ch. 122, 8 10-1001; 2007, ch. The 2007 amendment, effective July 1, 2007, added 
128, § 25. Subsection B. 


46A-10-1002. Damages for breach of trust. 


A. Atrustee who commits a breach of trust is liable to the beneficiaries affected for the greater 
of: | 
(1) the amount required to restore the value of the trust property and trust distributions 
to what they would have been had the breach not occurred; or 
(2) the profit the trustee made by reason of the breach. 

B. Except as otherwise provided in this subsection, if more than one trustee is liable to the 
beneficiaries for a breach of trust, a trustee is entitled to contribution from the other trustee or 
trustees. A trustee is not entitled to contribution if the trustee was substantially more at fault 
than another trustee or if the trustee committed the breach of trust in bad faith or with reckless 
indifference to the purposes of the trust or the interests of the beneficiaries. A trustee who received 
a benefit from the breach of trust is not entitled to contribution from another trustee to the extent 
of the benefit received. 


History: Laws 2003, ch. 122, § 10-1002; 2007, ch. Where trustee bank, in a breach of its duty of care, in- 


128, § 26. vested trust assets in an unproductive commercial build- 
The 2007 amendment, effective July 1, 2007, added ing in direct violation of express trust provisions, which 
Subsection A and amended Subsection B to add the excep- caused an $894,000 loss in the value of the trust, arranged 
tion. loans to the trust from the bank's own affiliates that were 
secured by mortgages on the building, and collected loan 

ANNOTATIONS fees and mortgage interest from the trust in breach of 


its duty of loyalty, and where the district court awarded 
$171,000 in damages without discussing the actual 
method of calculation for the restoration award, the court 
of appeals reversed the district court and awarded plain- 
tiffs $894,000 to restore the value of the trust, but did not 
award disgorgement damages, holding that an award of 
restoration damages and disgorgement damages would 
amount to a double recovery. The New Mexico supreme 
court reversed the court of appeals, holding that both 
restoration and disgorgement damages were required un- 
der the New Mexico Uniform Trust Code, and remanded 
the case back to the district court for a recalculation of 
damages because it was unclear whether disgorgement 
damages, the mortgage interest and loan fees paid to the 
trustee, were included in the calculation of the restoration 
award. Miller. v. Bank of America, 2015-NMSC-022, rev'g 
2014-NMCA-058, 326 P.3d 20. 


Restoration damages and disgorgement damages 
may be awarded together when there is a breach 
of trust. — When there is a breach of trust, the loss to 
the beneficiaries and the profit by the trustee are distinct 
harms that traditionally give rise to different types of 
damages: restoration and disgorgement, Hach has its own 
remedial purpose, and both may be awarded if necessary 
to satisfy each purpose fully by compensating the trust 
and removing all profit from the trustee's self-dealing. 
The measure of disgorgement is the amount of defen- 
dant's gain, and a beneficiary need not suffer any loss 
at all to be entitled to the remedy. Disgorgement is not 
intended to compensate beneficiaries but to prevent un- 
just enrichment of the trustee and to deter that trustee 
and others from similar conduct, Damages for unjust en- 
richment differ from compensatory damages in that the 
measure and limit of compensatory damages is the plain- 
tiffs loss or injury, while the measure of restitution is the Breach of duty. — Where decedent created testamen- 
defendant's gain or benefit. Miller v. Bank of America, tary trusts for generation of income for beneficiary dis- 
2015-NMSC-022, rev'g 2014-NMCA-053, 326 P.3d 20. tribution and preservation of the value of the principal 
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46A-10-1003 


UNIFORM TRUST CODE 


assets for distribution to plaintiffs upon the death of the». 
decedent's spouse; the will prohibited defendant from in- , 


vesting in unproductive assets; in 1991, defendant pur- 
chased a commercial building as an asset of the trusts; 
by 1995, defendant became aware that the building was 
unproductive of net income and a drain on the income and 
other assets of the trusts; defendant continued to invest 
in the building despite its status as a wasting asset and 
obtained plaintiffs' consent to obtain a loan to renovate 
the building and to sell trust assets to reduce the loan bal- 
ance; at the end of 1991, the net value of the trusts was 
$669,996; at the end of 2008, the net value of the trusts 
was effectively zero; defendant had very little experience 
with commercial property management and never dis- 
closed the building's unproductive status to plaintiffs; and 
plaintiffs were unaware of all the material facts regard- 
ing the building and did not fully consent to defendant's 
conduct, defendant breached its fiduciary duty and was 
liable for damages to plaintiffs resulting from the decline 
in the value of the trusts. Miller v. Bank of America, N.A., 
2014-NMCA-053, cert. granted, 2014-NMCERT-005, 

Inflationary adjustment of restoration damages 
and prejudgment interest. — Where defendant mis- 
managed trust assets and breached its fiduciary duty by 
improperly depleting trust assets for the purpose of im- 
proving an unproductive commercial building; the net 
value of the trust assets declined from $669,996 at the end 
of 1991 to a net value that was effectively zero at the end 
of 2008; the district court awarded plaintiffs restoration 
damages of $894,000, based on a standard adjustment for 
inflation from 1991 to June 1, 2004 when the trust assets 
were distributable to plaintiffs, plus:prejudgment inter- 
est from June 1, 2014, the inflation adjustment did not 
constitute a double recovery and overlap the recovery of 
prejudgment interest because the inflation adjustment 
was required to keep plaintiffs whole and to calculate the 
amount needed to restore the real value of the trust for 
the period 1991 to June 1, 2004 and the prejudgment in- 
terest compensated plaintiffs for the use of the value of 
their trust shares from June 1, 2004 until judgment was 
entered. Miller v, Bank of America, N.A., 2014-NMCA-053, 
cert. granted, 2014-NMCERT-006. 


46A-10-1003 


Offset of damages for income distributions. — 
Where defendant retained a commercial building during 
defendant's entire term as trustee even though the build- 
ing was a wasting asset; defendant depleted trust assets 
and borrowed funds to renovate the building; during de- 
fendant's term as trustee, the return on trust assets was 
negative and the net value of trust assets decline substan- 
tially; despite the negative return on trust assets, defen- 
dant further depleted trust assets by paying $404,421 as 
income distributions to the beneficiaries; and the proper 
measure of damages for defendant's breach of its fidu- 
ciary duties was the amount required to restore the value 
of the trust estate and all of its income distributions to 
what, they would have been if the trust had been prop- 
erly managed, defendant was not entitled to an offset of 
the income distributions against compensatory damages 
because defendant offered no evidence that the income 
distributions exceeded the amount that would have been 
actually received by plaintiffs if defendant had timely sold 


‘the building and properly invested the principal in assets 


that produced a reasonable rate of return while continu- 
ing to preserve principal. Miller v. Bank of America, N.A., 
2014-NMCA-053, cert. granted, 2014-NMCERT-005, 

Disgorgement of profits to the trustee for self- 
dealing. — Where defendant retained a commercial 
building during defendant's entire term as trustee even 
though the building was’a wasting asset; defendant bor- 
rowed $800,000 from an affiliate entity in an attempt to 
restore the building to a competitive condition; district 
court awarded plaintiffs restoration damages of $894,000 
for defendant's breach of its fiduciary duties; and plain- 
tiffs sought to recover $540,000 as a disgorgement of prof- 
its to defendant for self-dealing arising from the loans to 
the trust, an award of disgorgement damages to plaintiffs 
would constitute a double recovery because the award of 
restoration damages made plaintiffs whole and effectively 
included the amount claimed as disgorgement damages. 
Miller v. Bank of America, N.A., 2014-NMCA-053, cert. 
granted, 2014-NMCERT-005. 

Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.Li Rev. 1 (2004). : 


46A-10-1003. Damages in absence of breach. 


A. A trustee is accountable to an affected beneficiary for any profit made by the trusted arising 
from the administration of the trust, even absent a breach of trust. 

B,. Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or depreciation i in 
the value of trust property or for not having made a profit. 


History: Laws 2008, ch. 122, § 10-1003. 
Effective dates. — Laws 2008, ch. 122, § 11-1106 Madd 
the act effective July 1, 2003, 


ANNOTATIONS 


A trustee is prohibited from profiting from the 
trust. —.A trustee may not retain any personal profit, 
whether or not there has been a breach of the duty of loy- 
alty. The New Mexico Uniform Trust Code requires that 
a trustee disgorge all personal profit. Miller v. Bank of 
America, 2015-NMSC-022, rev'g 2014-NMCA-058, 326 
P.3d 20. 

Where trustee bank, in a breach of its duty of care, in- 
vested trust assets in an unproductive commercial build- 
ing in direct violation of express trust provisions, which 
caused an $894,000 loss in the value of the trust, arranged 
loans to the trust from the bank's own affiliates that were 
secured by mortgages on the building, and collected loan 
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fees and mortgage interest from the trust in breach of 
its duty of loyalty, and where the district court.awarded 
$171,000 in damages without. discussing the actual 
method of calculation for the restoration award, the court 
of appeals reversed the district court and awarded plain- 
tiffs $894,000 to restore the value of the trust, but did not 
award disgorgement damages, holding that an award of 
restoration damages and disgorgement damages would 
amount to a double recovery. The New Mexico supreme 
court reversed the court of appeals, holding that both 
restoration and disgorgement damages were required un- 
der the New Mexico Uniform Trust Code, and remanded 
the case back to the district court for a recalculation of 
damages because it was unclear whether disgorgement 
damages, the mortgage interest and loan fees paid to the 
trustee, were included in the calculation of the restoration 
award, Miller v. Bank of America, 2015- NMSC-022, rev'g 
2014- ACARD 326 P.3d 20. 
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46A-10-1004 


46A-10-1004. Attorney fees and costs. 


LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS DEALING WITH TRUSTEES 


46A-10-1007 


In a judicial proceeding involving the administration of a trust, the court, as justice and equity 
may require, may award costs and expenses, including reasonable attorney fees, to any party, to be 
paid by another party or from the trust that is the subject of the controversy. 


‘History: Laws 2003, ch. 122, § 10-1004. 
Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


ANNOTATIONS 


Award of attorney fees is discretionary with the 
district court. — An award of attorney fees is a mat- 
ter within the district court's discretion. Khalsa v. Puri, 
2015-NMCA-027, cert. denied, 2015-NMCERT-001. 

Where defendant claimed that plaintiff waived an 
award of attorney fees by failing to request attorney fees 


in the pleadings, the claim that a request for attorney fees 
is waived unless it is pleaded is not supported by author- 
ity; the district court did not abuse its discretion in award- 
ing attorney fees based on the years of litigation over 
numerous issues, plaintiff's failure to present any direct 
evidence to support her claims, and in defendants' success 
in defending the claims. Khalsa v. Puri, 2015-NMCA-027, 
cert. denied, 2015-NMCERT-001. 

Law reviews. — For article, "The New Mexico Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-10-1005. Limitation of action against trustee. 


A. A beneficiary shall not commence a proceeding against a trustee for breach of trust more 
than one year after the date the beneficiary or a representative of the beneficiary was sent a report 
that adequately disclosed the existence of a potential claim for breach of trust and informed the 
beneficiary of the time allowed for commencing a proceeding. 

B. Areport adequately discloses the existence of a potential claim for breach of trust if it pro- 
vides sufficient information so that the beneficiary or representative knows of the potential claim 


or should have inquired into its existence. 


C. IfSubsection A of this section does not apply, a judicial proceeding by a beneficiary against a 
trustee for breach of trust must be commenced within five years after the first to occur of: 
(1) the removal, resignation or death of the trustee; 
(2) the termination of the beneficiary's interest in the trust; or 


(3) the termination of the trust. 


History: Laws 2007, ch. 128, § 27. 


Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-10-1006. Reliance on trust instrument. 


A trustee who acts in reasonable reliance on the terms of the trust as expressed in the trust in- 
strument is not liable to a beneficiary for a breach of trust to the extent the breach resulted from 


the reliance. 


History: Laws 2008, ch. 122, § 10-1005; recompiled 
as § 46A-10-1006 by Laws 2007, ch. 128, § 30. 

Recompilation. — Laws 2007, ch. 128, § 30 recompiled 
former 46A-10-1005 NMSA 1978, as enacted by Laws 
2008, ch. 122, § 10-1005, as 46A-10-1006 NMSA 1978, ef- 
fective July 1, 2007. 


ANNOTATIONS 


Law reviews. — For article, The New Mexico Uniform 
Trust Code," see 34 N.M.L. Rev. 1 (2004). 


46A-10-1007. Event affecting administration or distribution. 


If the happening of an event, including marriage, divorce, performance of educational require- 
ments or death, affects the administration or distribution of a trust, a trustee who has exercised 
reasonable care to ascertain the happening of the event is not liable for a loss resulting from the 


trustee's lack of knowledge. 


History: Laws 2003, ch. 122, § 10-1006; recompiled 
as § 46A-10-1007 by Laws 2007, ch. 128, § 30. 


Recompilation. — Laws 2007, ch. 128, § 30 recompiled 
former 46A-10-1006 NMSA 1978, as enacted by Laws 
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46A-10-1008 UNIFORM TRUST CODE t 46A-10-1010 


2008, ch. 122, § 10-1006, as 46A-10-1007 NMSA 1978, ef- -. ANNOTATIONS 


foctivesluly 152007, Law reviews. — For article, "The New Mexico Uniform 


* Trust Code," see 34 N.M.L. Rev. 1:(2004), 


46A-10-1008. Exculpation of trustee. 


A. A term of a trust relieving a trustee of liability for breach of trust is unenforceable to the 
extent that it: 
(1) relieves the trustee of liability for breach of trust committed in bad faith or with reck- 
less indifference to the purposes of the trust or the interests of the beneficiaries; or 
(2) was inserted as the result of an abuse by the trustee of a fiduciary or confidential rela- 
tionship to the settlor. 
B. An exculpatory term drafted or caused to be drafted by the trustee is invalid as an abuse of 
a fiduciary or confidential relationship unless the trustee proves that the exculpatory term is fair 
under the circumstances and that its existence and contents were adequately communicated to 
the settlor. 


History: Laws 2008, ch. 122, § 10-1007; recompiled ANNOTATIONS 


as § 46A-10-1008 by Laws 2007, ch. 128, § 30. f eens : : 
Recompilation. — Laws 2007, ch. 128, § 30 recompiled Law reviews. — For article, "The New Mexico Uniform 
former 46A-10-1007 NMSA 1978, as enacted by Laws Trust Code," see 34 N.M.L, Rev. 1 (2004), 


2003, ch. 122, § 10-1007, as 46A-10-1008 NMSA 1978, ef- 
fective July 1, 2007. 


46A-10-1009. Beneficiary's consent, release or ratification. 


A trustee is not liable to a beneficiary for breach of trust if the beneficiary consented to the 
conduct constituting the breach, released the trustee from liability for the breach or ratified the 
transaction constituting the breach, unless: 

A. the consent, release or ratification of the beneficiary was induced he improper conduct of the 
trustee; or 

B. at the time of the consent, release or ratification, the beneficiary did not know of the benefi- 
ciary's rights or of the material facts relating to the breach. 


History: Laws 2008, ch. 122, § 10-1008; recompiled ANNOTATIONS 
as § 46A-10-1009 by Laws 2007, ch. 128, § 30. 4 er ha : ; APs 
Recompilation, — Laws 2007, ch. 128, § 30 recompiled Law reviews. — For article, "The New Mexico Uniform 


former 46A-10-1008 NMSA 1978, as enacted by Laws Trust Code," see 34 N.M.L, Rev. 1 (2004). 
2003, ch. 122; § 10-1008, as 46A-10-1009 NMSA 1978, ef- 
fective July 1, 2007, . 


46A-10-1010. Limitation on personal liability of trustee. 


A. Except as otherwise provided in the contract, a trustee is not personally liable on a contract 
properly entered into in the trustee's fiduciary capacity in the course of administering the trust if 
the trustee in the contract disclosed the fiduciary capacity. 

B. A trustee is personally liable for torts committed in the course of administering a trust, or 
for obligations arising from ownership or control of trust property, including liability fon violation 
of environmental law, only if the trustee is personally at fault. : 

C. Aclaim based on a contract entered into by a trustee in the trustee! S fiduciary capaci 
on an obligation arising from ownership or control of trust property, or on a tort committed 
in the course of administering a trust, may be asserted in a judicial proceeding against the 
trustee in the trustee's fiduciary capacity, whether or not the trustee is personally liable 0} 
the claim. 
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46A-10-1011 LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS DEALING WITH TRUSTEES  46A-10-1012 


History: Laws 2008, ch. 122, § 10-1009; recompiled Section 10-1010 NMSA 1978 was previously enacted as 


* as § 46A-10-1010 by Laws 2007, ch. 128, § 30. "Reserved" by Laws 2008, ch. 122, § 10-1010. The compiler 
Recompilation, — Laws 2007, ch. 128, § 30 recompiled has deleted the compilation of Laws 2003, ch, 122, § 10- 
former 46A-10-1009 NMSA 1978, as enacted by Laws 1010 as superceded by 2007, ch. 128, § 30. 
2003, ch. 122, § 10-1009, as 46A-10-1010.NMSA 1978, ef- 
fective July 1, 2007. _, ANNOTATIONS 
Compiler's note. — Laws 2007, ch. 128, § 30 recom- Law reviews. — For article, "The New Mexico Uniform 


piled Laws 2003, ch. 122, §§ 10-1005 through 10-1009 " 
as §§ 46A-10-1006 through 46A-10-1010 NMSA’ 1978, TAPE Cade, BEST ML Reyet, 2004), 


46A-10-1011. Interest as general partner. ? 


A. Except as otherwise provided in Subsection C of this section or unless personal liability 
is imposed in the contract, a trustee who holds an interest as a general partner in a general or 
limited partnership is not personally liable on a contract entered into by the partnership after 
the trust's acquisition of the interest if the fiduciary capacity was disclosed in the contract or in 
a statement previously filed or recorded pursuant to the provisions of any version of the Uniform 
Partnership Act [54-1A-1002 NMSA 1978] or the Uniform Limited Partnership Act [repealed]. 

B. Except as otherwise provided in Subsection C of this section, a trustee who holds an interest 
as a general partner is not personally liable for torts committed by the partnership or for obliga- 
tions arising from ownership or control of the interest unless the trustee is personally at fault, 

C. The immunity provided by this section does not apply if an interest in the partnership is 
held by the trustee in a capacity other than that of trustee or is held by the trustee's spouse or one 
or more of the trustee's descendants, siblings or parents, or the spouse of any of them. 

D. Ifthe trustee of a revocable trust holds an interest as a general partner, the settlor is per- 
sonally liable for contracts and other obligations of the partnership as if the settlor were a general 
partner. 


History: Laws 2007, ch. 128, § 28. Laws 2007, ch.129, § 1206 repealed the Uniform Lim- 


_Bracketed material. — The bracketed material was ited Partnership Act, Sections 54-2-1 through 54-2-63 
inserted by the compiler and is not part of the law. . NMSA 1978, effective January. 1,.2009. 


Effective dates. — Laws 2007, ch. 128, § 31 made the 
section effective July 1, 2007. 


46A-10-1012. Protection of person dealing with trustee. 


A. A person other than a beneficiary who in good faith assists a trustee, or who in good faith 
and for value deals with a trustee, without knowledge that the trustee is exceeding or improperly 
exercising the trustee's powers is protected from liability as if the trustee properly exercised the 
power. 

B. . A person other than a beneficiary who in good faith deals with a trustee is not reduitel to 
inquire into the extent of the trustee's powers or the propriety of their exercise. 

C. Apperson who in good faith delivers assets to a trustee need not ensure their proper applica- 
tion. 

D. A person other than a beneficiary who in good faith asbtets a panies trustee, or arom in good 
faith and for value deals with a former trustee, without knowledge that the trusteeship has termi- 
nated, is protected from liability as if the former trustee were still a trustee. 

E. Comparable protective provisions of other laws relating to commercial transactions or 
transfer of securities by fiduciaries prevail over the protection provided by this section. 


History: Laws 2003, ch. 122, § 10-1011; recompiled ANNOTATIONS 
3 0- 0 2 tt) ‘ - & A pat ¥- ny . 
45 ae palace ae £8 ee peel Law reviews. — For article, "The New Mexico Uniform 


former 46A-10-1011 NMSA 1978, as enacted by Laws Trust Code," see 34 N.M.L. Rev. 1 (2004). 
2003, ch. 122, § 10-1011, as 46A-10-1012 NMSA 1978, ef- 
fective July 1, 2007. 
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46A-10-1013 UNIFORM TRUST CODE 46A-10-1013 


46A-10-10138. Certification of trust. 


A. Instead of furnishing a copy of the trust instrument to a person other than a beneficiary, 

the trustee may furnish to the person a certification of trust containing the following information: 

(1) that the trust exists and the date the trust instrument was executed; 

(2) the identity of the settlor; 

(8) the identity and address of the currently acting trustee; 

(4) the powers of the trustee; 

(5) the revocability or irrevocability of the trust and the identity of any person holding a 
power to revoke the trust; 

(6) the authority of co-trustees to sign or otherwise authenticate and whether all or less 
than all are required in order to exercise powers of the trustee; 

(7) _ the trust's taxpayer identification number; 

(8) the manner of taking title to trust property; and 

(9) if an action is to be undertaken through an agent, that delegation of the action to an 
agent is not prohibited by the trust instrument. 

B. Acertification of trust may be signed or otherwise authenticated by any trustee. The recipi- 
ent of a certification of trust that will be used to affect title to real property may require the certi- 
fication to be acknowledged by a trustee so as to allow it to be recorded. 

C. Acertification of trust must state that the trust has not been revoked, modified or amended 
in any manner that would cause the representations contained in the certification of trust to be 
incorrect. 7 

D. Acertification of trust need not contain the dispositive terms of a trust. 

EK. A recipient of a certification of trust may require the trustee to furnish copies of those ex- 
cerpts from the original trust instrument and later amendments that designate the trustee and 
confer upon the trustee the power to act in the pending transaction. 

F. Aperson who acts in reliance upon a certification of trust without knowledge that the repre- 
sentations contained therein are incorrect is not liable to any person for so acting and may assume 
without inquiry the existence of the facts contained in the certification. Knowledge of the terms of 
the trust may not be inferred solely from the fact that a copy of all or part of the trust instrument 
is held by the person relying upon the certification. 

G. A person who in good faith enters into a transaction in reliance upon a certification of trust 
may enforce the transaction against the trust property as if the representations contained in the 
certification were correct. 

H, A person making a demand for the trust instrument in addition to a certification of trust or 
excerpts is liable for damages if the court determines that the person did not act in good faith in 
demanding the trust instrument. . 

I, This section does not limit the right of a person to obtain a copy of the trust instrument 1 ina 
judicial proceeding concerning the trust. 


History: Laws 2003, ch. 122, § 10-1012; recompiled } ANNOTATIONS 
as § 46A-10-1013 by Laws 2007, ch. 128, § 30. 4 ie ‘ ; 
Recompilation. — Laws 2007, ch. 128, § 30 recompiled Law r ONL GIES ria For article, "The New Mexico Uniform 
former 46A-10-1012 NMSA 1978, as enacted by Laws Trust Code," see 34 N.M.L. Rev, 1 (2004), 


2003, ch. 122, § 10-1012, as 46A-10-1013 NMSA 1978, ef- 
fective July 1, 2007. 


ARTICLE 11 
Miscellaneous Provisions 
Sec. Sec, 
46A-11-1101. Uniformity of application and construc- 46A-11-1103. Severability. 
tion. 46A-11-1104, Application to existing relationships. 
46A-11-1102. Electronic records and signatures. 46A-11-1105. Application to existing relationships, 
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46A-11-1101 MISCELLANEOUS PROVISIONS 46A-11-1104 


46A-11-1101. Uniformity of application and construction. 


In applying and construing the Uniform Trust Code [46A-1-101 NMSA 1978], consideration 
shall be given to the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History: Laws 2003, ch. 122, § 11-1101. Effective dates. — Laws 2008, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-11-1102. Electronic records and signatures. 


The provisions of the Uniform Trust Code [46A-1-101 to 46A-11-1104 NMSA 1978] governing 
the legal effect, validity or enforceability of electronic records or electronic signatures, and of con- 
tracts formed or performed with the use of such records or signatures, conform to the require- 
ments of Section 102 of the federal Electronic Signatures in Global and National Commerce Act 
and supersede, modify and limit the requirements of the federal Electronic Signatures in Global 
and National Commerce Act. 


History: Laws 2003, ch. 122, § 11-1102. 15 US.C.S. § 7001 et seq. For Section 102 of the act, see 15 
Cross references, — For the federal Electronic Signa- US.CS. § 7002. 
tures in Global and National Commerce Act generally, see Effective dates. — Laws 2008, ch. 122, § 11-1106 made 


the act effective July 1, 2003. 


46A-11-1103. Severability. 


If any provision of the Uniform Trust Code [46A-1-101 NMSA 1978] or its application to any per- 
son or circumstances is held invalid, the invalidity does not affect other provisions or applications 
of that code which can be given effect without the invalid provision or application, and to this end 
the provisions of the code are severable. 


History: Laws 2008, ch. 122, § 11-1103. Effective dates. — Laws 2003, ch. 122, § 11-1106 made 
the act effective July 1, 2003. 


46A-11-1104, Application to existing relationships. 


A. Except as otherwise provided in the Uniform Trust Code [46A-1-101 NMSA 1978], on the 
effective date of the Uniform Trust Code or of any amendment to that code: 

(1) the Uniform Trust Code or the amendment applies to all trusts created before, on or 
after its effective date; 

(2) the Uniform Trust Code or the amendment applies to all judicial proceedings concern- 
ing trusts commenced on or after its effective date; 

(8) the Uniform Trust Code or the amendment applies to judicial proceedings concerning 
trusts commenced before its effective date, unless the court finds that application of a particular 
provision of the Uniform Trust Code or the amendment would substantially interfere with the ef- 
fective conduct of the judicial proceedings or prejudice the rights of the parties, in which case the 
particular provision of the Uniform Trust Code or the amendment does not apply and the super- 
seded law applies; 

(4) any rule of construction or presumption provided in the Uniform Trust Code or the 
amendment applies to trust instruments executed before the effective date of the Uniform Trust 
Code or any amendment to that code unless there is a clear indication of a contrary intent in the 
terms of the trust; and 

(5) an act done before the effective date of the Uniform Trust Code or any amendment to 
that code is not affected by the Uniform Trust Code or the amendment. 

B. Ifa right is acquired, extinguished or barred upon the expiration of a prescribed period that 
has commenced to run under any other statute before the effective date of the Uniform Trust Code 
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46A-11-1105 UNIFORM TRUST CODE 46A-11-1105 


or any amendment to that code, that statute continues to apply to the right even if it has been 
repealed or superseded. 

C. The Uniform Trust Code or any amendment to that code does not apply to the eR oe 
by the Enabling Act for New Mexico of June 20, 1910; 36 Stat. 557, Ch. 310. é 


History: Laws 2003, ch, 122, § 11-1104; 2011, ch. The 2011 amendment, effective January 1, 2012, 


124, § 96. made amendments to the Uniform Trust Code applicable 
Compiler's notes. — The Enabling Act for New Mexico to the provisions of the Uniform Trust Code as of the effec- 

(June 20, 1910, 86 Stat. 557, ch. 310), referred to in Sub- tive date of the amendments, 

section C, is set forth in Pamphlet 3 in Volume 1 NMSA 

1978. 


46A-11-1105. Application to existing relationships. 


A. Except as otherwise provided in this 2007 act: 

(1) the provisions of this 2007 act apply to all trusts created before, on or after July 1, 3007: 

(2) the provisions of this 2007 act apply to all judicial proceedings concerning Bagi: com- 
menced on or after July 1, 2007; 

(3) the provisions of this 2007 act apply to judicial proceedings concerning trusts com- 
menced before July 1, 2007 unless the court finds that application of a particular provision of this 
2007 act would substantially interfere with the effective conduct of the judicial proceedings or 
prejudice the rights of the parties, in which case the particular provision of this 2007 act does not 
apply and the superseded law applies; 

(4) any rule of construction or presumption provided in this 2007 act applies to trust in- 
struments executed before July 1, 2007 unless there is a clear indication of a contrary intent in the 
terms of the trust; and 

(5). an act done before the effective date of this 2007 act is not affected by the provisions of 
this 2007 act. 

B. Ifaright is acquired, extinguished or barred upon the expiration of a prescribed period that 
has commenced to run under any other statute before July 1, 2007, that statute continues to Say 
to the right even if it has been repealed or superseded. 

C. The provisions of this 2007 act do not apply to the trust created by the Enabling Act for New 
Mexico of June 20, 1910, 36 Stat. 557, Ch. 310. 


History: Laws 2007, ch. 128, § 29. "” Effective dates. — Laws 2007, ch. 128, § 31 made the 
section effective July 1, 2007. 
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Art. , 
1. Uniform Power of Attorney Act, Recompiled 
ARTICLE 1 
Uniform Power of Attorney Act 
Sec. Sec. 
46B-1-101. Recompiled. 46B-1-201. Recompiled. 
46B-1-102. Recompiled. 46B-1-202. Recompiled. 
46B-1-103. Recompiled. 46B-1-203. Recompiled. 
46B-1-104. Recompiled. 46B-1-204. Recompiled. 
46B-1-105. Recompiled. 46B-1-205. Recompiled. 
46B-1-106. Recompiled. 46B-1-206. Recompiled. 
46B-1-107. Recompiled. 46B-1-207. Recompiled. 
46B-1-108, Recompiled. 46B-1-208. Recompiled. 
46B-1-109. Recompiled. 46B-1-209. Recompiled. 
46B-1-110, Recompiled. 46B-1-210. Recompiled. 
46B-1-111. Recompiled. 46B-1-211. Recompiled. 
46B-1-112. Recompiled. 46B-1-212. Recompiled. 
46B-1-113. Recompiled. 46B-1-213. Recompiled. 
46B-1-114. Recompiled. 46B-1-214. Recompiled. 
46B-1-115. Recompiled. 46B-1-215. Recompiled. 
46B-1-116. Recompiled. 46B-1-216. Recompiled. 
46B-1-117. Recompiled. 46B-1-217. Recompiled. 
46B-1-118. Recompiled. 
46B-1-119. Recompiled. 
46B-1-120. Recompiled. 46B-1-301. Recompiled. 
46B-1-121. Recompiled. 46B-1-302. Recompiled. 
46B-1-122. Recompiled. 
46B-1-123. Recompiled. 


CHAPTER 46B 


Uniform Power of Attorney Act 


46B-1-401. Recompiled. 
46B-1-402. Recompiled, 
46B-1-403. Recompiled. 


PART 1 
46B-1-101. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-101 NMSA 1978 as 45-5B-101 NMSA 
1978, effective January 1, 2012. 


46B-1-102. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-102 NMSA 1978 as 45-5B-102 NMSA 
1978, effective January 1, 2012. 


46B-1-103. Recompiled. 


Recompilations. — Laws 2011, ch, 124, § 102 recom- 
piled former 46B-1-103 NMSA 1978 as 45-5B-103 NMSA 
1978, effective January 1, 2012. 
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46B-1-104 UNIFORM POWER OF ATTORNEY ACT 46B-1-113 


46B-1-104. Recompiled. : 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-104 NMSA 1978 as 45-5B-104 NMSA 
1978, effective January 1, 2012. H's vos ¢ 


46B-1-105. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-105 NMSA 1978 as 45-5B-105 NMSA 
1978, effective January 1, 2012. : 


46B-1-106. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-106 NMSA 1978 as 45-5B-106 NMSA 
1978, effective January 1, 2012. 


46B-1-107. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-107 NMSA 1978 as 45-5B-107 NMSA 
1978, effective January 1, 2012. 


46B-1-108. Recompiled. : or ey eas 
Recompilations. — Laws 2011, ch: 124, § 102 recom- ys 


piled former 46B-1-108 NMSA 1978 as 45-5B-108 NMSA 
1978, effective January 1, 2012. 


46B-1-109. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-109 NMSA 1978:as 45-5B-109 NMSA 
1978, effective January 1, 2012, 


46B-1-110. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-110 NMSA 1978 as 45-5B-110 NMSA 
1978, effective January 1, 2012. 


46B-1-111. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-111 NMSA 1978 as 45-5B-111 NMSA 
1978, effective January 1, 2012. 


46B-1-112. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-112 NMSA 1978 as 45-5B-112 NMSA 
1978, effective January 1, 2012. 


46B-1-113. Recompiled. 


Recompilations, — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-113 NMSA 1978 as 45-5B-113 NMSA 
1978, effective January 1, 2012. 
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46B-1-114 UNIFORM POWER OF ATTORNEY ACT 


. 46B-1-114. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-114 NMSA 1978 as 45-5B-114 NMSA 
1978, effective January 1, 2012. 


46B-1-115. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-115 NMSA 1978 as 45-5B-115 NMSA 
1978, effective January 1, 2012. 


46B-1-116. Recompiled. 
Recompilations. — Laws 2011, ch, 124, § 102 recom- 


piled former 46B-1-116 NMSA 1978 as 45-5B-116 NMSA 
1978, effective January 1, 2012. 


46B-1-117. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-117 NMSA 1978 as 45-5B-117 NMSA 
1978, effective January 1, 2012. 


46B-1-118. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-118 NMSA 1978 as 45-5B-118 NMSA 
1978, effective January 1, 2012. 


46B-1-119. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-119 NMSA 1978 as 45-5B-119 NMSA 
1978, effective January 1, 2012. 


46B-1-120. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-120 NMSA 1978 as 45-5B-120 NMSA 
1978, effective January 1, 2012. 


46B-1-121. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-121 NMSA 1978 as 45-5B-121 NMSA 
1978, effective January 1, 2012. 


46B-1-122. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-122 NMSA 1978 as 45-5B-122 NMSA 
1978, effective January 1, 2012. 


46B-1-123. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-123 NMSA 1978 as 45-5B-123 NMSA 
1978, effective January 1, 2012. 
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46B-1-123 


46B-1-201 UNIFORM POWER OF ATTORNEY ACT 


PART 2 
46B-1-201. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-201 NMSA 1978 as 45-5B-201 NMSA 
1978, effective January 1, 2012. 


46B-1-202. Recompiled. 
Recompilations, — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-202 NMSA 1978 as 45-5B-202 NMSA 
1978, effective January 1, 2012, 


46B-1-203. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-203 NMSA 1978 as 45-5B-203 NMSA 
1978, effective January 1, 2012, : 


46B-1-204. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-204 NMSA 1978 as 45-5B-204 NMSA 
1978, effective January 1, 2012. 


46B-1-205. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-205 NMSA 1978 as 45-5B-205 NMSA 
1978, effective January 1, 2012. 


46B-1-206. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-206 NMSA 1978 as 45-5B-206 NMSA 
1978, effective January 1, 2012. 


46B-1-207. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-207 NMSA 1978 as 45-5B-207 NMSA 
1978, effective January 1, 2012. 


46B-1-208. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-208 NMSA 1978 as 45-5B-208 NMSA 
1978, effective January 1, 2012, 


46B-1-209. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-209 NMSA 1978 as 45-5B-209 NMSA 
1978, effective January 1, 2012. 


46B-1-210. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-210 NMSA 1978 as 45-5B-210 NMSA 
1978, effective January 1, 2012. 
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46B-1-210 


46B-1-211 UNIFORM POWER OF ATTORNEY ACT 


46B-1-211. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-211 NMSA 1978 as 45-5B-211 NMSA 
1978, effective January 1, 2012. 


46B-1-212. Recompiled. 


Recompilations, — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-212 NMSA 1978 as 45-5B-212 NMSA 
1978, effective January 1, 2012. 


46B-1-213. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-218 NMSA 1978 as 45-5B-218 NMSA 
1978, effective January 1, 2012. 


46B-1-214. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-214 NMSA 1978 as 45-5B-214 NMSA 
1978, effective January 1, 2012. 


46B-1-215. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-215 NMSA 1978 as 45-5B-215 NMSA 
1978, effective January 1, 2012. 


46B-1-216. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-216 NMSA 1978 as 45-5B-216 NMSA 
1978, effective January 1, 2012. 


46B-1-217. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-217 NMSA 1978 as 45-5B-217 NMSA 
1978, effective January 1, 2012. 


PART 3 
46B-1-301. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-301 NMSA 1978 as 45-5B-301 NMSA 
1978, effective January 1, 2012. 


46B-1-302. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-302 NMSA 1978 as 45-5B-302 NMSA 
1978, effective January 1, 2012. 


PART 4 
46B-1-401. Recompiled. 
Recompilations. — Laws 2011, ch. 124, § 102 recom- 


piled former 46B-1-401 NMSA 1978 as 45-5B-401 NMSA 
1978, effective January 1, 2012. 
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46B-1-402 UNIFORM POWER OF ATTORNEY ACT 46B-1-403 


46B-1-402. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-402 NMSA 1978 as 45-5B-402 NMSA 
1978, effective January 1, 2012. 


46B-1-403. Recompiled. 


Recompilations. — Laws 2011, ch. 124, § 102 recom- 
piled former 46B-1-403 NMSA 1978 as 45-5B-403 NMSA 
1978, effective January 1, 2012. 
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CHAPTER 47 


Property Law 


Art. 
1. Conveyances and General Provisions, 47-1-1 to 47-1-57 
1A. Uniform Vendor and Purchaser Risk Act, 47-1A-1 to 47-1A-2 
2. Real Estate Trusts, 47-2-1 to 47-2-6 
3. Solar Rights, 47-3-1 to 47-3-12 
4. Abstracters, 47-4-1 to 47-4-10 
5. Subdivisions Generally, 47-5-1 to 47-5-9 
6. County Subdivisions, 47-6-1 to 47-6-29 
7. Building Unit Ownership, 47-7-1 to 47-7-28 
7A, Condominium Act - General Provisions, 47-7A-1 to 47-7A-14 
7B. Condominium Act - Creation, Alteration and Termination of Condominiums, 
47-'7B-1 to 47-7B-21 
7C. Condominium Act - Management of Condominium, 47-7C-1 to 47-7C-19 
7D. Condominium Act - Protection of Condominium Purchasers, 47-7D-1 to 47-7D-20 
7E. Homeowner Association, Recompiled 
8. Owner-Resident Relations, 47-8-1 to 47-8-52 
8A. Rent Control Prohibition, 47-8A-1 
9. Right to Farm, 47-9-1 to 47-9-7 
10. Mobile Home Parks, 47-10-1 to 47-10-23 
11. Time Shares, 47-11-1 to 47-11-13 
12. Land Use Easements, 47-12-1 to 47-12-6 
12A. Cultural Properties Preservation Easements, 47-12A-1 to 47-12A-6 
13. Real Estate Disclosure, 47-13-1 to 47-13-5 
14, Appraisal Management Company Registration, 47-14-1 to 47-14-23 
15. Mortgage Foreclosure Consultant Fraud Prevention, 47-15-1 to 47-15-8 
16. Homeowner Association, 47-16-1 to 47-16-18 


ARTICLE 1 


Conveyances and General Provisions 


Sec. Sec. 
47-1-1. "Real estate" defined. a 47-1-15. Joint grantees or devisees; tenancy in common. 
47-1-2.. Monopolies; entailments; primogeniture. 47-1-16. Instrument of conveyance; prima facie evidence 
47-1-3. Repealed. of joint tenancy. 
47-1-4, Conveyances authorized. 47-1-17. Entailed estates. 
47-1-4.1. Actual authority; representatives of business 47-1-17.1. Repealed. 
_. entities; exception. 47-1-18, Reversion; "heirs" and "successors" defined. 

47-1-5. Signing of conveyances. 47-1-19. Rights of heirs of life tenant when made re- 
47-1-6. Sealunnecessary, _ maindermen. 
47-1-7. Powers of attorney and revocations thereof to be 47-1-20, Remainder to unborn child. 

acknowledged and recorded. 47-1-21. Future possession dependent on death without 
47-1-8. Conveyances under terminated power of attor- heirs; effect of birth of posthumous child, 

ney; validation. .. 47-1-22. Grants of rents, returns or remainders. 
47-1-9. Notice of revocation or death by means of affida- 47-1-28, Transfer of reversion authorized. 

vit. 47-1-24, Rights of transferee of reversion. 
47-1-10, Recordation of affidavit of termination of power 47-1-25. Repealed. 

of attorney. 47-1-26, Tax assessment or payment in name of non- 
47-1-11. Instruments by agent authorized. owner is not cloud on title. 
47-1-12. Conveyance by decree or master. 47-1-27, "Statutory forms" of conveyance and mortgage 
47-1-13. Lineal and collateral securities; contracts bind- of real property. : 

ing realty as against heirs and legal claim- 47-1-28. Applicability from effective date of act. 

ants. 47-1-29. "Warranty deed" effective in fee simple. 


47-1-14. Effect of words "bargained and sold". 
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47-1-1 PROPERTY LAW 47-1-1 
Sec. Sea, (E'S 
47-1-30, "Quitclaim deed" effective in fee simple without ‘47-1-46. Real estate descriptions by reference to recorded 
warranty. instruments. 
47-1-31. "Special warranty deed"; effect. 47-1-47, Recovery of realty donated to state or munici- 
47-1-32, "Grant" effective as a word of conveyance; ; pality for specific purposes. 
47-1-33. Unnecessary terms; construction of deeds or 47-1-48. Rules applicable; service of process. 
reservations, 47-1-49. New Mexico coordinate system; zones. 
47-1-34. Rights included without enumeration, 47-1-50. Zone designations. 
47-1-85, Conveyance or mortgage to joint tenants. 47-1-51. Plane coordinates, x and y; definition. 
47-1-36. Joint tenancies defined; creation. 47-1-52. Description of land located in’ more than’ one 
47-1-37, Effect of warranty covenants in conveyances. : F apeesed ZODOT 4 
47-1-38, Effect of special warranty covenants in convey- 47-1-53... Definition of coordinate system according to U.S. 
ances. coast and geodetic survey [national ocean 
47-1-39. Mortgage or deed of trust provisions; effect. survey and national geodetic survey]. 
47-1-40, Construction of "mortgage covenants". 47-1-54, Recordation of land description based.on coordi- 
47-1-41. Construction of "statutory mortgage condition". nate system; limitation. 
47-1-42, Sheriff designated as successor trustee. 47-1-55. Use on maps, reports of survey or other docu- 
47-1-43, Verb "assign" sufficient to transfer interest. ments. at 
47-1-44, Conveyancing forms. 47-1-56, Use of coordinate system, by) 
47-1-45, Real estate brokerage agreements required to 47-1-57. Use of scrivener's-error affidavits. 
be in writing. ris 
gi 
47-1-1. "Real estate" defined. 


The term "real estate", as used in Chapter 47 NMSA 1978, shall be so. construed as to be applica- 
ble to lands, tenements and hereditaments, including all real movable property and leaseholds. As 
used in this section "leasehold" means an estate in real estate or real property held under a lease. 


History: Laws 1851-1852, p. 372; C.L. 1865, ch. 44, 
§ 2; C.L. 1884, § 2749; C.L. 1897, § 3940; Code 1915, § 
4758; C.S. 1929, § 117-102; 1941 Comp., § 75-101; 1953 
Comp., § 70-1-1; 1991, ch. 234, § 3. 

Cross references. — For void indemnity pepoments, 
see 56-7-1 NMSA 1978. 

The 1991 amendment, effective April 4, 1991, added 
the section heading; added "and leaseholds" at the end of 
the first sentence; added the second sentence; and made a 
minor stylistic change. 

Validating clauses. — Laws 1991, ch. 234, § 4 de- 
fined "leasehold" to mean an estate in real estate or real 
property held under a lease and validates as correct and 
legally effective filings or recordings to give constructive 
notice any actions taken prior to April 4, 1991 to file or 
record leases, memoranda, assignments or amendments 
thereto, leasehold mortgages or other writings affecting 
leaseholds or any interests in leaseholds in accordance 
with legal requirements for the filing or recording of writ- 
ings affecting the title to real estate or real property. 


ANNOTATIONS 


Section not applicable to conveyance by decree 
or master. — The definition of "real estate" as con- 
tained in this section as originally enacted could not 
have been intended to control the meaning of the same 
word in Section 47-1-12 NMSA 1978, relating to con- 
veyance by decree or master. State ex rel. Truitt v. Dist, 
Court of Ninth Judicial Dist., 1989-NMSC-061, 44 N.M. 
16, 96 P.2d 710. 

Leaseholds conveyable as personalty. — Though 
inclusion of leaseholds under this section makes convey- 
ances of leaseholds subject to the rules and procedures 
that pertain to the conveyance of real property, it does not 
change them from personal into real property, Resolution 
Trust Corp. v. Binford, 1992-NMSC-068, 114 N.M. 560, 
844 P.2d 810. , 

Lease for a term of years is not real estate. State ex rel. 
Truitt v. Dist, Court of Ninth Judicial Dist., 1989-NMSC-061, 
44 N.M., 16; 96 P.2d 710 (decided prior to 1991 amendment 
including leaseholds within the definition). 


Reformation of sublease deemed personal. — An 
action to reform a sublease with reference to réntals and 
renewals was. strictly: personal, and. district: court ‘was 
without jurisdiction to. enter decree adjudicating issues 
therein, in the absence of personal service of summons in 
state of nonresident defendant: State ex rel. Truitt v, Dist. 


' Court of Ninth Judicial Dist., 1939-NMSC-061, 44.NM. 
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16, 96 P.2d 710, (decided prior to 1991 amendment includ- 
ing leaseholds within the definition). 

Section does not’ attempt to convert what was 
personal property. at common law into real estate, 
but only to bring leasehold estates within the compass of 
the conveyancing statutes, Garrison Gen. Tire Serv., Inc. v, 
Montgomery, 1965-NMSC-077, 75 N.M. 321, 404 P.2d 143 
(decided prior to 1991 amendment including leaseholds 
within the definition), 

Lis pendens held valid. '— Because the legislature 
retroactively has validated the filing of interests in lease- 
holds for giving of constructive notice, and a notice of lis 
pendens may act merely as constructive notice to third 
persons of a fact open to public notoriety, the notice of 
lis pendens is valid. Resolution Trust Corp. v. Binford, 
1992-NMSC-068, 114 N.M. 560, 844 P.2d 810.) ~ 

Intention controls whether chattel considered re- 
alty. — Only three general tests have been subscribed to 
so be applied in determining whether an article used in 
connection with realty is to be considered a fixture. First, 
annexation to the realty, either actual or constructive; 
second, adaptation or application to the use or purpose to 
which that part of the realty to which it is connected is ap- 
propriated; and third, intention to make the article a per- 
manent accession to the freehold, In determining whether 
personal property loses or retains its identity as a chattel 
by being placed on land, the general intention of the par- 
ties is a controlling factor. Garrison Gen. Tire Serv., Inc. v. 
Montgomery, 1965-NMSC-077, 75 N.M. 321, 404 P.2d 148, 

Townhouse is real estate. — Where plaintiffs pur- 
chased a new townhouse and the underlying lot from the 
builder; the purchase price included gross receipts taxes 
the builder paid on the value of the townhouse, the lot was 
realty and the townhouse was a tenement and plaintiff 
could not deduct the gross receipts taxes on their federal 
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income tax returns on the theory that plaintiffs paid the 
* tax on personal property in the form of the material used 
to construct the townhouse. Casey v. Comm'r of Heejenhal 
Revenue, 830 F.2d 1092 (10th Cir. 1987). 

Law reviews. — For article, "Toward Glicrifictition of 
New Mexico's Real sae ae ved Sepa see 1 wd Res. J. 
163 (1961). 

For note, 'Vendor:and a - iste ait Risks of 
Forfeiture and Malpractice Resulting from the Use of 
Real Estate Contracts: Albuquerque National Bank v. 
Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 
(1985). 


CONVEYANCES AND GENERAL PROVISIONS 


47-1-4 


For comment, "Survey of. New Mexico Law: Property 
Law," see 15 N.M.L, Rev. 345 (1985). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 638A 
Am, Jur. 2d Property §§ 13 to 19, 48, 49, 51. 

Solid mineral royalty as real or personal property, 68 
A.L.R.2d 728. 

Oil and gas royalty as real or personal property, 56 
A.L.R.4th 539. 

Air-conditioning appliance, equipment, or apparatus as 
fixture, 69 A.L.R.4th 359. 

Mine tailings as real or personal property, 


75 
A.L.R.4th 965. ; 


47-1-2. Monopolies; entailments; primogeniture. 


Monopolies are contrary to the genius of a free government and shall never be allowed, nor shall 
the law of primogeniture or entailments ever be in force in this state. 


History: Laws 1851-1852, p. 154; C.L. 1865, ch. 95, 
§ 17; C.L. 1884, § 2600; C.L. 1897, § 3774; Code 1915, § 
4770; C.S. 1929, § 117-114; 1941 Comp., § 75-102; 1953 
Comp, § 70-1-2; Laws 1992, ch. 66, § 70. 

Cross references. — For constitutional provisions 
against privileges and monopolies, see N.M. Const., art. IV, 
§§ 26; 38. 

The 1992 amendment, effective July 1, 1992, added 
the section heading and deleted "Perpetuities and" from 
the beginning of the section. 


ANNOTATI ONS, 


Restricted deed not monopoly. — The prohibition of 
this section of the creation of monopolies is not violated by 
restricted deeds (of an improvement company establish- 
ing a townsite) which restrict forever the sale of intoxicat- 
ing liquors in the town to one block, by such persons as 
are designated by the company, such restriction being for 


47-1-3. Repealed. 


Repeals. — Laws 1992, ch. 66, § 71 repealed 47-1-3 
NMSA 1978, as-enacted by Laws 1959, ch. 46, § 1, relating 
to trust; for benefit, of employees not invalidated by rule 
against perpetuities, effective July 1, 1992, For provisions 


47-1-4. [Conveyances authorized. ] 


the benefit of the community and without intent to create 
a monopoly. Alamogordo Improvement Co, v, Prendergast, 
1940-NMSC-075, 45 N.M. 40, 109 P.2d 254. 

Testamentary trust not violative of rule against 
perpetuities. — A testamentary trust complied with 
the rule against perpetuities where both the private and 
charitable portions of the trust were to terminate 21 years 
after the death of one of the beneficiaries. In re Will of Coe, 
1992-NMCA-006, 113 N.M. 355, 826 P.2d 576, 

Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
163 (1961). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Accu- 
mulation of income as subject of governmental restraint 
in absence of explicit statute, 152 A.L.R. 657. 

Restrictive covenants, conditions and agreements in re- 
spect of real property discriminating against persons on 
account of race, color or religion, 3 A.L.R.2d 466, 


of former section, see the 1991 NMSA 1978 on NMOne 
Source.com. For present comparable provisions, see 45-2- 
1001 to 45-2-1006 NMSA 1978. 


Any person or persons,.or body politic, holding, or who may hold, any right or title to real estate 
in this state, be it absolute or limited, in’‘possession, remainder or reversion, may convey the same 
in the manner and subject to the restrictions prescribed in this chapter. 


History: Laws 1851-1852, p. 373; C.L. 1865, ch. 44, 
§ 1; C.L. 1884, § 2748; C.L. 1897, § 3939; Code 1915, § 
4757; C.S..1929, § 117-101; 1941 Comp., § 75-103; 1953 
Comp., § 70-1-3. 

Cross references. — For transfer of interest in public 
land, see 19-38-38 NMSA 1978, 

For rights gained by adverse possession, see ode 1-21 and 
37-1-22 NMSA‘1978. 

For conveyances to and by married persons, see 40- 3- 12 
and 40-3-13 NMSA 1978. 

For joinder of minor spouse in conveyance, see 40-83-15 
NMSA 1978. 

For conveyance of realty when' one spouse Atedepodrs, 
see 40-3-16 NMSA 1978. 
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For conveyance by unincorporated associations, see 53- 
10-3 NMSA 1978, 

For presumed grant of use of irrigation ditches, see 73- 
2-5 NMSA 1978, 

Compiler's notes. — The words "this chapter" were 
substituted for the words "this act” by the 1915 Code 
compilers and referred to ch, 96 of the 1915 Code, com- 
piled herein as 48-7-4 to 48-7-6, 47-1-1, 47-1-2, 47-1-4 to 
47-1-7, 47-1-12 to 47-1-15, 47-1-17 to 47-1-22 and 47-1-25 
NMSA 1978. In light of the 1991 amendment to 47-1-1 
NMSA 1978 by L. 1991, ch. 234, § 3, the reference prob- 
ably should be to Chapter 47 NMSA 1978. 
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ANNOTATIONS 


A voidable deed to a good-faith bona fide pur- 
chaser is not subject to cancellation, — Where plain- 
tiffs purchased property that was the subject of ongoing 
probate litigation in which the decedent's estate sought 
to set aside a deed from the decedent to the decedent's 
nephew on the grounds that the deed had been obtained 
by undue influence; the estate filed a notice of lis pen- 
dens after two years of litigation when plaintiffs' grantor 
purchased the property and was joined as a party to the 
probate litigation; the estate voluntarily released the lis 
pendens prior to the conclusion of the litigation when 
plaintiffs' grantor was dismissed without prejudice as a 
party to the probate litigation for insufficiency of process; 
and plaintiffs purchased the property after the lis pen- 
dens had been released, but prior to the conclusion of the 
litigation; plaintiffs gave value for the property and did 
not have constructive notice of the probate litigation; after 
plaintiffs purchased the property, the district court found 
in the probate litigation that the deed from the decedent 
to the decedent's nephew had been fraudulently obtained, 
the deed to plaintiffs was merely voidable and if plaintiffs 
had no actual notice of the probate litigation, plaintiffs 
would be good-faith bona fide purchasers and the deed of 
the property to plaintiffs would not be subject to cancella- 
tion. Kokoricha v. Estate of Keiner, 2010-NMCA-053, 148 
N.M. 322, 236 P.3d 41. 


an easement by necessity, there must be unity of title, 
indicating that the dominant and servient parcels were 
owned as a single parcel prior to the separation, that the 
dominant parcel had been severed from the servient par- 
cel, thereby curtailing access of the owner of the dominant 
parcel to and from a public roadway, and that a reason- 
able necessity existed at the time the dominant parcel 
was severed from the servient parcel. Ciolli v. McFarland 
Land & Cattle Co., Inc., 2017-NMCA-037, cert. denied. 

Where plaintiffs, owners of a landlocked ranch in Quay 
County, sued an adjacent ranch to compel the recognition 
of an easement across that ranch to the public highway, 
the district court did not err in its judgment recogniz- 
ing an implied easement by necessity for the benefit of 
plaintiffs' ranch, because it was undisputed that the two 
parcels of land were once owned as a single parcel prior 
to separation, that legal access to plaintiffs' landlocked 
property was curtailed by the severance of the original 
parcel of land, and that a reasonable necessity existed at 
the time the dominant parcel was severed from the servi- 
ent parcel, because prior to the severance of the original 
parcel of land, there was only one legally enforceable ac- 
cess from the original parcel to the public highway, and 
the necessity for the easement existed at the time of 
severance, Ciolli v. McFarland Land & Cattle Co., Inc., 
2017-NMCA-087, cert. denied. 


Where property owned by 
plaintiffs and defendants originally constituted a portion 
of the Las Vegas land grant; plaintiffs sought to estab- 
lish an access easement to their property over a canyon 
road that ran through defendants' property; at the time 
of the severance of plaintiffs! property from the land 
grant, the only reasonable access that existed was from 
the canyon road; and the district court found that there 
was a necessity for the grantor to have reserved an ease- 
ment through its former holdings, which were owned by 
defendants at the time of severance of plaintiffs’ property, 
the canyon road was the only access available at the time 
of severance, plaintiffs did not have reasonable alterna- 
tive access, and the canyon road had provided access to 
plaintiffs' property since time immemorial, plaintiffs 
were granted access easements over the canyon road 
by implication and necessity pursuant to and in con- 
formity with the grants from the Las Vegas land grant. 


PROPERTY LAW 
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Los Vigiles Land Grant v. Béban Haygood Ranch, GAL; 
2014-NMCA-017. 

Implied easement by necessity. To find an implied 
easement by necessity, the necessity must have arisen as 
a result of a severance of rights held by a single owner, 
such as where a single parcel of land is divided into two 
parcels. The easement by necessity rests heavily upon the 
intent of the grantor, and unless there is a clear indication 
to the contrary, the grantor is presumed to have intended 
to have conveyed to his grantees a means’of access to the 
property in question, so that the land may be beneficially 
utilized. Firstenberg v. Monribot, 2015-NMCA-062, cert. 
denied, 2015-NMCERT-006. 

Where plaintiff claimed that he had an implied ease- 
ment by necessity to access his electrical meter on defen- 
dant's property, testimony from the former owner of the 
property, that the property originally constituted a single 
lot upon which the houses of both plaintiff and defendant 
were located, and that when the former owner split.the 
single lot into two lots granted an express easement for 
all existing utilities, supported the district court's de- 
cision that plaintiff had an implied easement by neces- 
sity for the transmission of electricity and for access to 
the switch and meter attached to defendant's property. 
Firstenberg v. Monribot, 2015- NMCA-062, cert. denied, 
2015-NMCERT-006. 

Easement created by land ERIE and well- 
sharing agreement. — Where the owners of adjoining 
ranches entered into a written land ownership and well- 
sharing agreement to clarify the ownership of certain 
property and to provide for sharing of water from two 
wells; in the agreement, each landowner quitclaimed cer- 
tain land to the other landowner on which a water well 
was located, each landowner reserved the right to go over 
and across the other landowner's land to obtain water for 
livestock, and each landowner agreed to maintain the wa- 
ter well on the landowner's land; and the agreement did 
not state the duration the agreement would be effective 
or state that it would bind the landowners' successors-in- 
interest, the agreement created a reciprocal easement ap- 
purtenant that ran with the land and placed a duty on 
each landowner and their successors-in-interest to main- 
tain the water well that was located on the landowners' 
land and supply water to the other landowner. Skeen v. 
Boyles, 2009-NMCA-080, 146 N.M. 627, 213 P.3d 5381. 

Existence and scope of an express easement, — 
The existence and scope of an express easement are deter- 
mined according to the intent of the parties, and the intent 
of the parties is derived from language of the agreement. 
The written language of an easement should be conclu- 
sive, and consideration of extrinsic evidence is generally 
inappropriate, but if the easement language is ambiguous, 
the parties' intention must be determined from the lan- 
guage of the instrument as well as from the surrounding 
circumstances. Mayer v. Smith, 2015-NMCA-060, cert. de- 
nied, 2015-NMCERT-004. 

Where plaintiff owned property burdened by an ease- 
ment, but erected a fence that encroached onto the ease- 
ment, the district court erred in using extrinsic evidence 
to determine the parties' intent when the easement agree- 
ment at issue was unambiguous in that it listed the pur- 
pose of the easement, clearly set out the dominant estate 
holders, unequivocally set forth the dimensions and loca- 
tion of the easement, and the agreement's duration was 
unlimited, The district court erred in restricting the scope 
and ownership of the easement and in allowing plaintiff's 
fence to stand. Mayer v. Smith, 2015-NMCA-060, cert. de- 
nied, 2015-NMCERT-004. 

Easements cannot be expanded, changed, or mod- 
ified to create an additional burden on the servi- 
ent estate. — The owner of the dominant estate cannot 
change the extent of the easement or subject the servient 
estate to an additional burden not contemplated by the 
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grant of easement. Mayer v. Smith, 2015-NMCA-060, cert. 
denied, 2015-NMCERT-004. 

Where plaintiff owned property burdened by an ease- 
ment, but erected a fence that encroached onto the ease- 
ment, the fact that the dominant estate had been divided 
did not create an additional burden on the servient estate 
because an increase in the number of persons holding the 
benefit of the servitude alone does not constitute an un- 
reasonable increase in the burden, and. where evidence 
established that there had been no change to the use of 
the easement since it was purchased in 1979 and that 
the easement had not been modified by the division of 
the dominant estate, the district court's finding of an ad- 
ditional burden to the servient estate was not supported 
by the evidence. Mayer v. Smith, 2015-NMCA-060, cert. 
denied, 2015-NMCERT-004. 

Admissibility of extrinsic evidence to resolve am- 
biguities in easements. — Extrinsic evidence has been 
allowed to resolve ambiguities in easements when neces- 
sary terms are omitted, when the terms of an easement 
are subject to more than a single reasonable construction, 
to resolve conflicting terms of an easement, and when the 
granting language is not itself technically accurate. Deth- 
lefsen v. Weddle, 2012-NMCA-077, 284 P.3d 452. 

Easement was ambiguous in scope. — Where plain- 
tiffs' deed conveyed a tract of land subject to a "fifty foot 
wide road easement to and across the property as shown 
on" a recorded plat; the plat described the easement as a 
"road & 50' wide easement follows approx. c/l of Monu- 
ment Creek" and "easement extends to forest service 
road"; the plat showed that the easement originated at a 
forest service road on property on the east side of plain- 
tiffs' property, traversed that property and then plaintiffs' 
property, and connected with property on the west side 
of plaintiffs' property; because the use of the term "road" 
was not definitive as to the specific nature and purpose of 
the easement, the easement failed to disclose terms neces- 
sary to an understanding of precisely what was conveyed; 
the easement failed to identify each of the dominate es- 
tate holders and to state the duration of the easement; 
the descriptions of the easement in the deed and in the 
plat were subject to different interpretations as to exactly 
what had been reserved; the fifty foot width of the road in 
a rural setting was unusual; the easement was unclear 
as to whether the road, the easement, or both, followed 
the center line of Monument Creek; the ambiguities in 
plaintiffs' deed were not resolved by the recorded deeds to 
the adjoining property, neither of which located or refer- 
enced the easement in wording consistent with each other 
or with plaintiffs' deed or the plat, specified a width or 
consistent specific use for the road, or stated whether the 
easement was appurtenant or in gross; and the deeds that 
created and referenced the easement were silent as to the 
inclusion of a lockable gate on the easement at any loca- 
tion, the scope of the easement was ambiguous as a mat- 
ter of law with respect to the width of the road, the loca- 
tion of the road within or separate from the fifty-foot wide 
easement, the use, nature, and purpose of the road, and 
the permissibility of a lockable gate. Dethlefsen v. Weddle, 
2012-NMCA-077, 284 P.3d 452. 

Sufficient evidence of the creation of an express 
easement. — Where plaintiffs' deed conveyed part of a 
larger tract of land subject to a "fifty foot wide road ease- 
ment to and across the property as shown on" a recorded 
plat; the plat described the easement as "road & 50' wide 
easement follows approx. c/l of Monument Creek" and 
"easement extends to forest service road"; the plat showed 
that the easement originated at a forest service road on 
property on the east side of plaintiffs' property, traversed 
that property and then plaintiffs' property, and connected 
with property on the west side of plaintiffs' property; 
plaintiffs' property and the property on the east side of 
plaintiffs' property were held by a common grantor at the 
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time the plat was surveyed; and the language of plaintiff's 
deed indicated that the grantor intended to reserve an 
easement "across" plaintiffs property and to grant ease- 
ment access "to" plaintiff's property, there was sufficient 
evidence of the grantors' intent to create an express ease- 
ment over the property on the east side of plaintiffs' prop- 
erty where the easement originated. Dethlefsen v. Weddle, 
2012-NMCA-077, 284 P.3d 452. 

Timber reservation. — Where a deed reserved all 
timber measuring 18 inches in circumference measured 
18 inches above the ground, together with the rights of 
ingress and egress for the purpose of harvesting and re- 
moving the timber for the benefit of the original grantors 
and their heirs and assigns, the reservation was a limited 
estate that terminated after a reasonable time. Marrujo v. 
Sanderson, 2008-NMCA-112, 144 N.M. 730, 191 P.3d 588. 

An estate in timber is presumed to be of limited dura- 
tion, unless the parties provide a clear expression of in- 
tent to establish a perpetual fee simple interest. Marrujo 
v. Sanderson, 2008-NMCA-112, 144 N.M. 730, 191 P.38d 
588. 

Provisions provide greater formality and cer- 
tainty in the transfer of realty. McBee v. O'Connell, 
1911-NMSC-049, 16 N.M. 469, 120 P. 734. 

Writing affecting realty must conform to statu- 
tory requirements. — The effect of the language of this 
section is such - so restrictive - that any writing affecting 
real estate, in law or equity, is of force, or valuable, so far 
only as it may be in accordance with the requirements of 
the statute. If such writing does not conform to the re- 
quirements of the statute, it has no force and is valueless. 
Edgar v. Baca, 1875-NMSC-001, 1 N.M. 613, 

Section not applicable to wills. — This section has 
to do only with conveyances inter vivos, and has no appli- 
cation to wills. Plomteaux v. Solano, 1918-NMSC-104, 25 
N.M. 24, 176 .P. 77. 

Land received under United States grant alien- 
able. — There is nothing in the language of a patent to 
indicate any intention that there should be any restraint 
upon alienation, where lands were described in a grant 
from the United States to named grantees, being "inhab- 
itants of the town of Cevoletta, their successors and as- 
signs," which was evidenced by a patent with the recital: 
to have and to hold such lands unto said inhabitants, their 
successors and assigns forever with the stipulations afore- 
said, and lands so granted can be divested by voluntary or 
involuntary means and are subject to prescription, for ti- 
tle to common and unallotted lands of a community grant 
can be acquired by adverse possession. L Bar Cattle Co. v. 
Board of Trustees, 1941-NMSC-057, 46 N.M. 26, 120 P.2d 
432, appeal dismissed, 316 U.S. 645, 62 S. Ct. 1108, 86 L. 
Ed, 1729 (1942). 

Conveyance of fee with life estate in grantor. — If 
a deed is otherwise properly executed and acknowledged, 
contains words of conveyance ordinarily found in deeds, 
and delivered to the grantee, the fact that the deed recites 
that it is to take effect only upon death of grantor, does 
not render the deed testamentary in character, but rather 
conveys a fee title postponing possession during the life of 
the grantor. Vigil v. Sandoval, 1987-NMCA-101, 106 N.M. 
233, 741 P.2d 836. 

Equitable title acquired held unaffected by sub- 
sequent congressional actions. — The Alien Act of 
Congress approved March 3, 1887, did not apply to execu- 
tory contracts for the sale of land under which equitable 
titles had been acquired in good faith. Potter v. Rio Arriba 
Land & Cattle Co., 1888-NMSC-014, 4 N.M. (Gild.) 649, 
17 P. 609. 

Written instruments essential. — Under the civil 
law as it existed in New Mexico in 1868, written instru- 
ments were essential for the sale of land. Maxwell Land 
Grant Co. v. Dawson, 151 U.S. 586, 14 S. Ct. 458, 38 L. Ed. 
279 (1894). 
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Substantially performed and __ satisfactorily 
proved oral agreement specifically enforceable. — 
An oral agreement to devise property in consideration of 
personal services, which is substantially performed and is 
established by satisfactory proof, may be enforced in eq- 
uity by specific performance, notwithstanding the statute 
of frauds. Estate of McGee, 1942-NMSC-024, 46 N.M. 256, 
127 P.2d 289; Paulos v. Janetakos, 1987-NMSC-067, 41 
N.M. 534, 72 P.2d 1, 

Possession, improvement and full. payment con- 
stitute substantial performance. — Oral contracts, 
partly performed, stand on a parity with contracts in writ- 
ing insofar as enforcement is concerned, and in this in- 
stance, the court being satisfied that inequity would not 
result: from its enforcement, possession of the premises 
pursuant to the oral agreement, followed by the making 
of improvements and full payment of the consideration, 
is enough to take the contract out of the statute of frauds, 
Shipp v. Thomas, 1954-NMSC-034, 58 N.M, 190, 269 P.2d 
741. 

Option may be terminated by failing to perform 
the terms of the option. — Where the parties en- 
tered into a realtors form purchase agreement whereby 
plaintiffs agreed to sell a 25 acre tract to defendant for 
$750,000, with a down payment of $150,000 and a loan 
of $600,000; the word "Option" was hand written after 
the title of the form purchase agreement and under the 
heading "Cash or Financing Conditions and ‘Obliga- 
tions" the purchase agreement stated "Real Estate Op- 
tion, For terms, see-attached addendum"; the purchase 
agreement did not provide for a closing date; the parties 
subsequently entered into an option agreement, which 
provided that the consideration for the grant of the op- 
tion was $750,000, with $150,000 down payment and an- 
nual payments of $100,000 plus interest and for a clos- 
ing after defendant provided notice of intent to exercise 
the option; defendant failed to pay an annual payment; 
and plaintiffs sued defendant for breach of contract to 

-recover the sales price on the grounds that plaintiffs 
had sold the property under an installment purchase 
agreement, because the original purchase agreement ex- 
pressed the parties' intent to create an option and the 
option agreement clarified their intent, defendant had 
the unilateral option to either make annual payments 
and exercise the option or cease making payments and 
thereby not exercise the option, plaintiffs were not 
entitled to enforce the option agreement, and defen- 
dant had the right to not exercise the option by mak- 
ing a payment. Garcia v. Sonoma Ranch East H, L.LC., 
2013-NMCA-042, 298 P.8d 610, 

Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property siielgeb tn see 1 Nat. Res. J. 
163 (1961). 

For note; "Vendor and Purchaser - Increased Risks of 
Forfeiture and Malpractice Resulting from the Use of 
Real, Estate Contracts: Albuquerque National Bank vy. 
Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 
(1985). 

Am, Jur, ad, ALR. and C.J.S, references. — 23 Am. 
dur. 2d Deeds § 1. 

Effect of designating wennese in deed by Oe name, 1 
A.L.R, 564, 8.A,L.R, 493. ‘ 

Equitable relief from deed on ground of rani 300 6 
A.L.R. 381. 

Validity and effect of lead executed i in blank as to name 
of grantee, 32 A.L.R. 737, 75 A.L.R. 1108, 175 A.L.R. 1294. 

Remedy of mortgagee in mortgage of wife's property by 
husband in which wife does not join, when proceeds are 
used to discharge valid lien, 48 A.L.R, 1406, 151 A.L.R. 
407, ’ 
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Lien of vendee for amount paid on purchase-price where 
contract of married woman to convey is invalid, 45 A.L.R. 
360, 33 A.L.R.2d 1384. 

Validity and effect: of alienation or encumbrance of 
homestead without joinder or consent of wite, 45 A.L, R. 
8395. 

Delivery of deed to third person to be delivered: ‘to 
grantee after grantor's death, 52 A.L.R, 1222. 

Manual delivery of deed to grantee as an effective legal 
delivery, 56 A.L.R. 746. 

Duress of third person as onto validity of deed; ‘62 
A.L.R. 1479. 

Delivery as essential to git by oad 63 A.L. R. 553, oi 
A.L.R.2d 1405. 

Bank president! s-or Vice }prosiduntls authority to ex- 
ecute deed, 67 A.L.R. 979, 

‘Declaratory judgment as to deed, 68 A.L. R. 125, 87 
A.L.R. 1205, 142 A.L.R. 8 a 

Deed of spouse of vendor as sat at vendor's obligation, 
109 A.L.R. 190. 

Relation back of title or inteveat embraced in escrow in- 
strument upon final delivery or performance of condition 
as affected by intervening marriage of feme sole grantor, 
117 A.L.R. 80. 

Conveyance of minerals as including minerals recover- 
able. only by open pit mining, 1 A.L.R.2d:787. 

Oil or gas "royalty" within language of conveyance, 4 
A.L.R.2d' 492, 

Effect of supplying description of property conveyed af- 
ter manual delivery of deed, 11:A.L.R.2d 1372. 

Nature of estate conveyed by deed for park or i 
ground purposes, 15 A.L.R,2d.975, 

Commencement of running of statute of limitations re- 
specting action by owners of right of re-entry, or actions 


against third persons by reversioners, 19 A.L.R.2d 729, 


Effect on validity and character of instrument in form of 
deed of provisions therein indicating an intention to post- 
pone or limit the rights of grantee until after the death of 
grantor, 31 A.L:R.2d 532. 

Oil and gas as "minerals" within deed, 37 A. L. R, 2d 
1440. 

Quantum or ehiirabten of estate or tinttiea sa a 
by language providing premises as a home, or giving or 
granting same for such use, 45 A.L.R.2d 699, 

Validity of provisions of deed prohibiting, ponding or 
requiring marriage to one of a particular religious oe 
50.A.L.R.2d 740. 

Conflict between granting and habendum vlisinadet as to 
estate conveyed, 58 A.L.R.2d 1374, 

What constitutes acceptance of deed by: grantor, TA 
A.L.R.2d 992. 

Validity, construction and effect of restrictive covenant 
requiring consent of third person to construction on lot, 40 
A.L.R.3d 864, aroal 

Conveyance ‘of "right of way,"in connection with con- 
veyance of another tract, as passing fee or easement, 89 
A.L.R.3d 767, 

Which of conflicting descriptions i in deeds or mortgages 
of fractional quantity of interest intended to be. conveyed 
prevails, 12 A.L.R.4th 795. 

Specificity of description of premises. as affecting en- 
forceability of contract to convey real Biiperies modern 
cases, 738 A.L.R.4th 135. 

Vendor's obligation to disclose ‘to pane ey ye22 of | land 
presence of contamination from hazardous substances) or 
wastes, 12 A.L.R.5th 6380. 

26 C.J.S. Deeds § 12, 
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_ 47-1-4.1. Actual authority; representatives of business entities; 
exception. 


A. Except as provided in Subsections B and D of this section, the persons in the following of- 
fices or positions shall each have the authority to execute conveyancing instruments and contracts 
for the transfer or encumbrance of real property owned by a business entity: 

(1) for a cooperative association: president and vice president; 

(2) for a professional corporation: president and vice president; 

(3) for a nonprofit corporation: president and vice president; 
(4) for a business corporation: president and vice president; 

(5) for a limited liability company: manager, member manager, president and vice presi- 
dent; 
(6) for a general partnership: partner; . 

(7) for a limited liability partnership: general partner; and 
(8) for a limited partnership: general partner. 

B, A business entity may limit or expand the authority provided for in Subsection A of this 
section by filing with the county clerk, in the county where the real property is located, a state- 
ment reflecting limitations on the persons listed as having authority, requiring multiple persons 
to exercise such authority or authorizing other officers or positions to have the requisite authority 
to act to transfer or encumber real property owned by the business entity, The recorded statement 
shall be binding until the business entity revokes or amends the recorded statement and records 
the revocation or amendment with the county clerk. 

C. A person may rely on the authority of the persons set forth in Subsection A of this section 
to act on behalf of a business entity, subject to limitations set forth in a previously recorded state- 
ment as provided in Subsection B of this section. Nothing in this section shall preclude a business 
entity from executing a power of attorney and empowering an attorney in fact to also act on its be- 
half pursuant to the Uniform Power of Attorney Act [45-5B-101 through 45-5B-403 NMSA 1978]. 

D. An instrument or contract for the transfer or encumbrance of real property by a person 
without the authority provided in Subsection A or B of this section may be relied upon as bind- 
ing the business entity if the instrument or contract has been recorded for a period exceeding ten 
years. That recorded instrument or contract may not be relied upon as binding, however, if: 

(1) prior to the execution of that instrument or contract, the business entity recorded an- 
other document reflecting that the person who executed the instrument or contract did not have 
the authority to bind the business entity; or 

(2) the authority of the person who executed the instrument or contract has been success- 
fully challenged or is in the process of being challenged in a court having jurisdiction. 

E.. As used in this section, "business entity" means a: 

(1) cooperative association created pursuant to the Cooperative Association eG [Chap- 
ter 53, Article 4 NMSA 1978]; 

(2) professional corporation created pursuant to the Professional Corporation Act [53-6-1 
through 53-6-13 NMSA 1978]; 

(3) nonprofit corporation created pursuant to ae Nonprofit Corporation Act [Chapter 53, 
Article 8 NMSA 1978]; 

(4) business corporation created pursuant to the Business Corporation Act [Chapter 53, 
Articles 11 through 18 NMSA 1978]; 

(5) limited liability company created pursuant to the Limited Liability Company Act 
[Chapter 53, Article 19 NMSA 1978]; 

(6) partnership created pursuant to the Uniform Partnership Act (1994) [54-1A-101 
through 54-1A-1206 NMSA 1978]; 

(7) limited liability partnership created pursuant to the Uniform Partnership Act (1994) ; or 

(8) limited partnership created pursuant to the Uniform Revised Limited Partnership Act 
[Chapter 54, Article 2A NMSA 1978], 


History: Laws 2019, ch. 130, § 3. | Effective dates. — Laws 2019, ch. 180, § 5 made Laws 
' 2019, ch. 130, § 3 effective July 1, 2019. 
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47-1-5. [Signing of conveyances. | 


t 


All conveyances of real estate shall be subscribed by the person Ola oe wieane his title or interest 


in said.real estate, or by his legal agent or attorney. 


History: Laws 1851-1852, p. 374; C.L. 1865, ch. 44, 
§ 4; C.L. 1884, § 2751; C.L. 1897, § 3942; Code 1915, § 


4760; C.S. 1929, § 117-104; 1941 Comp. ., § 75-104; 1958 


Comp., § 70-1-4. 
ANNOTATIONS 


Section provides greater formality and cer- 
tainty in the transfer of realty. McBee v. O'Connell, 
1911-NMSC-049, 16 N.M. 469, 120 P. 734. 

Written instruments essential. — Under the civil 
law as it existed in New Mexico in 1868, written instru- 
ments were essential for the sale of land. Maxwell Land 
Grant Co. v, Dawson, 151 U.S, 586, 14S, Ct. 458, 38 L, Ed. 
279 (1894), 

Making mark ineffective without assent or rati- 
fication. — A deed executed by using the hand of a per- 
son to make his mark thereonjat the place of signature is 
void, where the grantor does not consciously assent to the 
signature so made, nor afterwards ratify the same, and a 
certificate of acknowledgment placed thereon under such 
circumstances does not render it valid. Garcia v. Leal, 
1924-NMSC-078, 30 N.M. 249, 231 P. 631. 


Acknowledgement necessary for recordation and — 


protection of grants. — Statute of this state does not 
require deeds to be acknowledged, except for recordation, 


and for the protection of the grantee against subsequent . 


purchasers in good faith and without notice. Garcia v. 
Leal, 1924-NMSC-078, 30 N.M. 249, 231 P. 681. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 23 Am. 
Jur. 2d Deeds § 110. 

Necessity of privy examination of wife to acknowledg- 
ment of conveyance, 1 A.L.R. 1089, 


47-1-6. Seal unnecessary. 


Exercise of duress by third person as affecting acknowl- 
edgment, 4 A.L.R. 869, 62 A.L.R. 1477. 

Subscribing witness’ s denial or forgetfulness of signa- 
ture by mark, 17 A.L.R. 1275. . 

Effect, of filing affidavit of forgery aigtewt ancient deed, 
18 A.L.R. 908. 

Use of diminutive or nickname as affecting operation of 
record as notice, 45 A.L.R. 557. 

Formal acknowledgment of instrument by one whose 
name is signed thereto by another as an adoption of the 
signature, 57 A.L.R. 525. 

Alteration in deed or mortgage with consent of parties 
thereto after acknowledgment or attestation as affecting 
notice from record thereof, 67 A.L.R. 366, 369. 

Improper insertion or omission of middle initial of one's 
name as affecting constructive notice from public records, 
122 A.L,R, 909. 

Joining i in instrument as ratification of or estoppel as 
to prior ineffective instrument affecting real ghosts 7 


AL.R.2d 294, 


Acknowledgment, record of instrument without ac- 
knowledgment or insufficiently acknowledged, as notice, 
59 A.L.R.2d 1299. 

Procuring signature by fraud as forgery, 11 A.L.R.3d 
1074, 

Check given in land transaction as sufficient writing to 
satisfy statute of frauds, 9 A.L.R.4th 1009. 

Sufficiency of showing, in establishing boundary. ie 
parol agreement, that boundary was uncertain or in, dis- 
pute before agreement, 72 A.L.R.4th 132. : 

26 C.J.S. Deeds § 34, nn 


No seal or scroll is necessary to the validity of any contract, bond or conveyance, whether re- 
specting real or personal property, or any other instrument of writing, nor does the addition or 
omission of a seal or scroll in any way affect the force or effect of the same, 


History: Laws 1901, ch. 62, § 11; Code 1915, § 4761; 
C.S. 1929, § 117-105; 1941 Comp., § 75-105; Laws 1967, 
ch, 87, § 9; 1953 Comp., § 70-1-5, 


ANNOTATIONS 


Section abolished distinction between sealed 
and unsealed instruments. Griffith v. “Humble, 
1942-NMSC-006, 46 N.M. 113, 122 P.2d 134; Parker v. Bea- 
sley, 1936-NMSC-004, 40 N.M. 68, 54 P.2d 687; Merchants 


Nat'l Bank v. Otero, 1918- NMSC-080, 24°N.M. 598, 175 
P.781. 

Recitation of seal immaterial to consideration. — 
The recitation at the close of a letter agreement that said 
agreement "shall be considered a sealed instrument by all 
parties signing" had no bearing on the question of lack of 
consideration, Russell v, Texas Consol. Oils, 120 F. Supp. 
508 (D.N.M. 1954). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 23 Am. 
Jur. 2d Deeds § 115; 68 Am, Jur. 2d Seals §§ ul to 9. 

26 C.J.S. Deeds 88 34, 75. 


47-1-7. [Powers of ee ah revocations thereof to be acknowledged 
and recorded.|] | 


All powers of attorney or other writings containing authority to convey real estate, as agent or 
attorney of the owner of the same, or to execute, as agent for another, any conveyance of real es- 
tate, or by which real estate may be affected in law, or equity, shall be acknowledged, certified, filed 
and recorded, as other writings conveying or affecting real estate are required to be acknowledged. 
No such power of attorney, or other writing, filed and recorded in the manner prescribed in this 
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47-1-8 CONVEYANCES AND GENERAL PROVISIONS 47-1-10 


_ section, shall be considered revoked by any actvof'the party executing the same, until the instru- 
ment of writing revoking the same, duly acknowledged and certified to, shall be filed for record and 
recorded in the office of the courity clerk where said power of attorney" or other writing is filed and 
recorded. 


History: Laws 1901, ch. 62, § 21; Code 1915, § exception to the rule is where the execution by the agent 
4774; C.S, 1929,-§ 117-118; 1941 Comp., § 75-106; 1953 or attorney is in the presence of and by the direction of the 
Comp., § 70-1-6. principal. Miera v. Miera, 1919-NMSC-016, 25 N.M. 299, 

Cross references. — For acknowledgements, see 14- 181 P. 588, 

14-1 to 14-14-11 NMSA 1978, Law reviews. — For article, "The Community Property 
‘i ‘ Act of 1973; A Commentary and Quasi-Legislative His- 
ANNOTATIONS tory," see 5 N.M. L, Rev. 1 (1974), 

Requirements for power to convey same as re- Am, Jur, 2d, A.L.R. and C.J.8. references. — Suf- 
quirements for conveyance. — In order to give valid- ficiency of execution of deed by agent or attorney in fact 
ity to a conveyance of lands under power of attorney, the in name of principal without his own name appearing, 96 
power to convey must possess the same requisites and ob- A.L.R, 1252. 
serve the same solemnities as are necessary in the deed Power of attorney under which deed or mortgage is ex- 
directly conveying the land, and the only recognizable ecuted, necessity of recording of, 114 A.L.R. 660. 


2A C.J,S. Agency § 27, 


47-1-8. [Conveyances under terminated power of attorney; 
validation] __ 


All conveyances or incumbrances of real or personal property heretofore or hereafter made in 
pursuance of a power of attorney valid when executed, are hereby declared valid notwithstanding 
the revocation of such power or the death of the donor of such power where the person to whom 
such conveyance or incumbrance is made or granted is a bona fide purchaser or incumbrancer for 
value and without notice of such revocation or death. 


History: 1941 Comb? § 75-106a, ahasied by Laws 
1945, ch. 69, § 1; 1953 Comp., § 70-1-7. 


47-1-9, [Notice of revocation or death by means of affidavit.] 


Notice of such revocation or death may be given so as to affect, with notice, all subsequent pur- 
chasers or incumbrancers within the meaning of Section 1 [47-1-8 NMSA 1978] hereof by the filing 
for record with the county clerk of the county where such real estate is located or where such per- 
sonal property is usually situated, as the case may be, of the affidavit of any person declaring the 
facts. Such affidavit may be made on information and belief and such [shall] be duly acknowledged 
in the same manner as the instrument conveying real estate. 


Histors: 1941 Conn, § 75-106b, enacted by Font : ., ANNOTATIONS 
1945, ch. 69, § 2; 1953 Comp., § 70-1-8. 
Hrabkcted meterial. _ The bracketed. material was Am. Jur, 2d, A.L.R. and C.JS, cy soa arg — 3 Am. 


inserted by the compiler and is not part of the law. Jur. 2d Affidavits §§ 12 to 15. 


47-1-10. [Recordation of affidavit of termination of power of attorney.]| 


In the absence of the recordation of an affidavit as described in Section 2 [47-1-9 NMSA 1978] 
hereof, all subsequent bona fide purchasers or incumbrancers [incumbrances] without actual no- 
tice of the defects in such power of attorney as referred to in Section 1 [47-1-8 NMSA 1978] hereof, 
shall be entitled to the same interest and to the same extent as they would have been had such 
power of attorney not been subject to such defects. 


History: 1941 Comp., § 75-106c, enacted by Laws Bracketed material, — The bracketed material was 
1945, ch. 69, § 3; 1953 Comp., § 70-1-9. inserted by the compiler and is not part of the law. 
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47-1-11 PROPERTY LAW i 47-1-13 


47-1-11. [Instruments by agent authorized. ] 


All conveyances of real estate, mortgages, rah deeds, sales contracts and other instruments of 
writing affecting the title to real estate, subscribed and executed by the owner or owners thereof 
through his or her duly authorized agent under a duly executed and acknowledged power of at- 
torney, shall have the same force and effect as though said conveyance, mortgage, trust deed, sales 
contract or other instrument affecting the title to real estate had been actually subscribed by’ the 
owner or owners thereof. 


History: Laws 1987, ch. 147, § 1; 1941 St § 75- ANNOTATIONS 


107; 1953 Comp., § 70-1-10. 
Validating clauses. — Laws 1937, ch. 147,:§ 2; pro- Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 


Jur. 2d Agency 88 73 to 77. 

Authority of agent to endorse and transfer commercial 
paper, 37 A.L.R.2d 453. 

Power of real-estate broker to execute contract of sale in 
behalf of principal, 43 A.L.R.2d 1014. 


vided that all written instruments affecting title to realty 
heretofore subscribed and executed under a power of at- 
torney are valid. 


47-1-12. [Conveyance by decree or master.] 


In all actions relating to real estate, where it becomes necessary for the conveyance of the same 
by either party to the action the court may enter a decree, which of itself shall operate as a good 
and sufficient conveyance of the real estate in question or may appoint any proper person to make 
such conveyance for and on behalf of the party. 


History: Laws 1901, ch. 62, § 10; 1903, ch. 5, § 4; 243, overruled on other. grounds by Kalosha v. Novick, 
Code 1915, § 4773; C.S. 1929, § 117-117; 1941 Comp., § 1973-NMSC-010, 84 N.M. 502, 505 P.2d 845. 

75-108; 1953 Comp., § 70-1-11. -A suit to redeem lands’from sale under decree of court 

Cross references. — For bringing an action for spe- must be brought in the county where the lands are situ- 

cific performance, see 42-7-1 to 42-7-4 NMSA 1978. ated..Catron v. Gallup Fire Brick Co., 1929-NMSC-029, 

For enforcement of decree for specific performance, see 34 N.M. 45, 277 P. 32, overruled on other grounds. by 

Rule 1-070 NMRA. Kalosha v. Novick, 1973-NMSC-010, 84 N.M. 502, 505 

P.2d 845. 
ANNOTATIONS Venue may be waived. — The rights conferred by the 
Proceeding in rem to be brought in county venue statute are not jurisdictional and may be waived. 


where land situated. — A suit in aid of execution to Kalosha v. Novick, 1973-NMSC-010, 84 N.M. 502, 505 P.2d 


compel grantees of land to execute conveyances vesting _ 845. 5 : ; . 

title in judgment debtor so as to permit plaintiff to ob- _ Constructive service of process is not sufficient 
tain execution on judgment is a proceeding in rem and in an action to reform a lease or sublease by decreasing 
must be brought in the county in which the land is situ- rental payments, and allowing credit for excess payments. 


thd eAtlendwSiol 34- 2 SNM. } State ex rel. Truitt v. Dist. Court of Ninth Judicial Dist., 
ated, Atler v. Stolz, 1984-NMSC-079, 38 N.M. 529, 37 P.2d 1939-NMSC-061, 44 N.M. 16, 96 P.2d 710. . 


47-1-13. [Lineal and collateral securities; contracts binding realty as 
against heirs and legal claimants.] 


Lineal and collateral securities in all cases are hereby forbidden, but the heirs and legal claim- 
ants of any person who may have made any written contract or agreement shall be responsible for 
said contract or agreement to the extent of the lands limited or bequeathed, in such case, and in 
the manner prescribed by law. : 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Law reviews. — For article, "Toward Clarification of 
§ 27; C.L. 1884, § 1426; C.L. 1897, § 2046; Code 1915, § New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
4766; C.S, 1929, § 117-110; 1941 Comp., § 75-109; 1953 163 (1961).. 
Comp., § 70-1-12, Am. Jur. 2d, A.L.R, and C.J.S. references. — 23 Am. 

Jur, 2d Descent and Distribution § 134. - 
ANNOTATIONS Relative rights to real property as between purchas- 

Section does not prevent enforcement of oral con- ers from or through decedent's heirs and devisees under 
tract to adopt children and leave them promisor's prop- will subsequently sought to be established, 22 A.L.R.2d 
erty on death of the latter, Wooley v. Shell Petroleum Corp., 1107, 
1935-NMSC-008, 39 N.M. 256, 45 P.2d 927. 26A C.J.S, Descent and Distribution § 124. 
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47-1-14 CONVEYANCES AND GENERAL PROVISIONS 47-1-15 


47-1-14. [Effect of words "bargained and sold".] 


The words, bargained and sold, or words to the same effect, in all conveyances of hereditary real 
estate, unless restricted in express terms on the part of the person conveying the same, himself 
and his heirs, to the person to whom the property is conveyed, his heirs and assignees, shall be 
limited to the following effect: 

A. that the grantor, at the time of the execution of said conveyance, is possessed of an irrevo- 
cable possession in fee simple to the property so conveyed; 

B. that the said real estate, at the time of the execution of said conveyance, is free from all encum- 
brance made or suffered to be made by the grantor, or by any person claiming the same under him; 

C. for the greater security of the person, his heirs and assignees, to whom said real estate is 
conveyed by the grantor and his heirs, suits may be instituted the same as if the conditions were 
stipulated in the said conveyance. 


History: Laws 1851-1852, p. 374; C.L. 1865, ch. 44, "Possessed of an irrevocable possession in fee 
§ 8; C.L, 1884, § 2750; C.L. 1897, '§ 3941; Code 1915, § simple" means seised of an indefeasible estate in fee sim- 
4759; C.S, 1929, § 117-103; 1941 Comp., § 75-110; 1953 ple, Douglass v. Lewis, 181 U.S. 75, 9 S. Ct. 634, 33 L. Ed. 


Comp.,, § 70-1-13. 53 (1889). 

Cross references, — For the effect of the word "grant," Law reviews. — For article, "Toward Clarification of 
see 47-1-82 NMSA 1978. New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
' 163 (1961). 

ANNOTATIONS For note, "Vendor and Purchaser - Increased Risks of 

"Heredit eal estate" lSvatate'cf inher- Forfeiture and Malpractice Resulting from the Use of 
tance. Ehagione af eax 131 US. 75, 9 S.Ct. 634, 33 “i Real Estate Contracts: Albuquerque National Bank v. 
Ed. 58 (1889). Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 

Effect of express covenant, — When an express cov- (1985). 


enant of warranty is introduced into a deed, the purchaser Am. Jur, 2d, A.L.R. and C.J.S, references. — 23 Am. 


is denied the benefits of statutory covenants. Douglass v. Jur. 2d Deeds §§ 13, 263, 264. 
Lewis, 131 US. 75, 9S. Ct. 634, 33 L. Ed. 53 (1889). Risk of loss by casualty pending contract for conveyance 


Covenants of warranty and seisin distinguished. of real property - modern cases, 85 A.L.R.4th 233. 
— The covenant of warranty and that of seisin or of right Construction and effect. of provision in contract for sale 
to convey are not equivalent covenants. Defect of title will of realty by which purchaser agrees to take property "as 
sustain an action upon the one, while disturbance of pos- is" or in its existing condition, 8 A.L.R.5th 312. 
session is requisite to recover upon the other. Douglass v. 26 C.J.S. Deeds § 7. 
Lewis, 181 U.S. 75, 9S, Ct. 634, 33 L. Ed. 53 (1889). 


47-1-15. [Joint grantees or. devisees; tenancy in common.] 


All interest in any real estate, either granted or bequeathed to two or more persons other than 
executors or trustees, shall be held in common, unless it be clearly expressed in said grant or be- 
quest that it shall be held by both parties. 


History: Laws 1851-1852, p. 374; C.L. 1865, ch. 44, some evidence of intent to transmute. Nichols v. Nichols, 
§ 17; C.L. 1884, § 2764; C.L. 1897, § 3961; Code 1915, § 1982-NMSC-071, 98 N.M. 322, 648 P.2d 780. 
4762; C.S. 1929, § 117-106; 1941 Comp., § 75-111; 1953 Am, Jur, 2d, A.L.R. and C.J.S. references, — 23 Am. 
Comp., § 70-1-14, Jur. 2d Deeds §§ 35, 179, 185, 274 to 276, 333, 359; 28 Am. 
Cross references. — For conveyance to two or more Jur, 2d Estates § 2. 
persons "as joint tenants," see 47-1-35 NMSA 1978, Partnership, effect of designating by firm name grantee 
For conveyances to married persons, see 40-3-12 NMSA in deed to pass title to partners as tenants in common, 1 
1978. A.L.R. 564, 8 A.L.R. 493. 
Contribution as between cotenants in remainder as af- 
ANNOTATIONS fected by fact that one or more of them owns, or did own, 


the life estate or an interest therein, 98 A.L.R. 859. 

Lease to two or more as creating a tenancy in common 
or a joint tenancy, 113 A.L.R. 573. 

Validity of provision in deed or other oeeuuman cre- 


Joint tenancy held created. — A deed executed by a 
husband in 1908 conveying community real estate to his 
wife and their daughter, stating that it was the intention 
of the grantor that the estate conveyed should be held by } ; 
the grantees as joint tenants, created a joint tenancy, and ating a cotenancy that neither tenant shall encumber or 
not a tenancy in common in the entire premises. Brown v. dispose of his interest without consent of the other, 124 
Jackson, 1931-NMSC-053, 35 N.M. 604, 4 P.2d 1081. A.L.R, 222, 

Real estate contract as evidence of transmutation é Character of Te aia ran, By paeraent phruorige 
of property. — Although a real estate contract is not con- O CORYSY ODS 8 UiLe OF INLERES} FO HimMse.t ANG anopner, 
clusive and is not, by itself, substantial evidence on the A.L.R, 632, 173 A.L.R. 1216, 44 A.L.R,2d 595. 
issue of transmutation of property, it at least constitutes 
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47-1-16 


Character of tenancy created by owner's conveyance to 
himself and another, or to another alone, of an undivided 
interest, 44. A,L.R.2d 595. 

What constitutes a devise or bequest in joint tenancy 
notwithstanding statute raising a presumption against 
joint tenancy, 46 A.L.R.2d 523. 

Construction of devise to persons as joint tenants and 
expressly to the survivor of them, or to them "with the 
right of survivorship," 69 A.L.R.2d 1058, 


PROPERTY LAW 


47-1-17 


: Regulation of .time-share or interval ownership inter- 
ests in real estate, 6 A.L.R.4th 1288. 
Estate created by deed to persons described as husband 
and wife but not legally married, 9 A.L.R.4th 1189. 
26 C.J.S. Deeds §§ 24, 119, 125, 127; 48A C.J.S. ‘Joint 
Tenancy §§ 22, 23. 


| 


47-1-16. [Instrument of conveyance; prima facie evidence of joint 


tenancy. | 


An instrument conveying or transferring title to real or personal property to two or more per- 
sons as joint tenants, to two or more persons and to the survivors of them and the heirs and as- 
signs of the survivor, or to two or more persons with right of survivorship, shall be prima facie 
evidence that such property is held,in.a joint tenancy and shall be conclusive as'to purchasers or 
encumbrancers for value. In any litigation involving the issue of such tenancy a preponderance of 


the evidence shall be sufficient to establish the same. 


History: 1958 Comp., § 70-1-14.1, enacted by Laws 
1955, si 174,§ 1. 


ANN OTATIONS 


Section applies to bank accounts. Kinney v. Ewing, 
1972-NMSC-001, 83 N.M. 365, 492 P.2d 636. 

This statute is intended to do away with special 
proof requirement when there is a transmutation of 
community property into joint tenancy. Estate of Fletcher 
v. Jackson, 1980-NMCA-054, 94 N.M. 572, 613 P.2d 714, 
cert. denied, 94 N.M. 674, 615 P-2d 991. 

Quantum of proof necessary to rebut or sustain 
prima facie evidence of joint tenancy is preponder- 
ance of the evidence, not clear, strong and convincing 
proof. Blake v. Blake, 1985-NMCA-009, 102 N.M. 354, 695 
P.2d 838, 

Joint tenancy created. — Execution of a joint ten- 
ancy deed by a husband, putting separate property.in the 
names of the husband and wife, creates a joint tenancy, not 
community property. Hughes v. Hughes, 1981-NMSC-110, 
96 N.M. 719, 634 P.2d 1271. 

Parol evidence may be looked at to determine 
grantor's intent and the parties' understanding in es- 
tablishing whether a deed created a joint tenancy, except 
where purchaser or encumbrancers for value are involved, 
Ohl v. Ohl, 1981-NMSC-128,; 97 N.M. 175, 637 P.2d 1230. 

Existence and nonexistence of joint tenancy both 
proved by preponderance. — The words "the same" in 
the last sentence of this section refer back to "the issue of 
such tenancy." If joint tenancy is "in issue,” its existence 
is to’ be resolved, and the negative would seem to be as 
much included as the affirmative. If the legislature had 
intended the negative to require a greater quantum of 
proof than the affirmative, it is reasonable to suppose that 
it would have said so, Kinney v. Ewing; vadbertanbylge nici 
83 N.M. 365, 492 P.2d 636. 

Community funds used with no hterltidns to es- 
tablish joint tenancy creates no such tenancy. — Be- 
cause it was not the intention of husband and wife to hold 
the property as joint tenants, and because community 


funds were used to purchase the property, the trial court 
properly concluded that a joint tenancy was not created. 
Wiggins. v. Rush, 1971-NMSC-092,.83 N.M. 133, 489 P.2d 
641. 

Presumption against joint tenancy. — If senna 
property has been so commingled or mixed with prop- 
erty acquired after marriage so that the separate prop- 
erty cannot be clearly traced or identified, then there is 
a presumption that the property acquired after marriage 
is community property, and not held in joint,tenancy, un- 
less this presumption can be overcome by proof. Wiggins v. 
Rush, 1971-NMSC-092, 83.N.M. 133, 489 P.2d 641..... 

Law. reviews. — For symposium, "The Effects of an 
Equal Rights Amendment. on the New Mexico System 
of Community Property: Problems of Characterization, | 
Management and Control," see 3 N.M. L. Rev. 11 (1978). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N, M. 
L. Rev. 1 (1974). 

For comment, "In-Migration of Couples from Comet 


Law Jurisdictions: Protecting the Wife at the Dissolution 


of the Marriage," see 9 N.M.L. Rey. 113 (1978-79). 

For article, "Survey of New Mexico Law, 1979-80: Do- 
mestic Relations and Juvenile Law," see 11°N.M.L. Rev. 
134 (1981). 

For note, "Community Property:- Transmutation of 
Community Property: A Preference for Joint, Tenancy in 
New Mexico?" see 11 N.M.L. Rev, 421 (1981). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Ratifi- 
cation of prior ineffective deed by joining in instrument, 7 
A.L.R.2d 294. 

Capacity of cotenant to maintain suit to set aside ¢ con- 
veyance of interest of another cotenant because of fraud, 
undue influence or incompetency, 7 A.L.R.2d 1317, 

Deed as superseding or merging provisions of anteced- 
ent contract imposing obligations upon the vendor, 38 
A.L.R.2d 1310. 

Estate created by deed to persons described as husband 
and wife but not legally married, 9 A, L.R.4th 1189. 

26 C.J.S. Deeds § 127. 


47-1-17, [Entailed estates.] 


Whenever a conveyance or bequest is made wherein the conveyor or testator shall hold posses- 
sion of property, be it lands or tenements, in law or equity, as under the English Statute of Edward 
the First, styled the entail statute, and said property is to be perpetuated in the family, each one 
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47-1-17.1 CONVEYANCES AND GENERAL PROVISIONS 47-1-18 


of said conveyances or bequests shall only invest the conveyors or testators with possession dur- 
ing their lifetime, who shall possess and hold the right and title to said premises, and no others, 
the same as a tenant for life is recognized by law; and at the death of said conveyor or testator 
said lands and tenements shall descend to the children of said conveyor or testator, to be equally 
divided among them as absolute tenants in common; and if there should be but one child, it shall 
descend absolutely to it; and if any child should die, the part which he or she should have received 
shall be given to his or her successor, and if there should be no such successor, then it shall descend 
to his or her Sa heirs. 


ues Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Am. Jur. 2d, A.L.R. and C.J.S. references, — 28 Am. 
§ 24; C.L. 1884, § 1423; C.L. 1897, § 20438; Code 1915, § Jur. 2d Estates §§ 44 to 55. 
4763; C.S. 1929, § 117- 107; 1941 Comp. g 75-112; 1953 Fee simple conditional as creating estate tail after en- 
Comp., § 70-1-15. acting of statute de donis, 114 A.L.R. 606. 


ANNOTATIONS 31C.J.S. Estates § 23. 


Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
163 (1961). 


47-1-17.1. Repealed. 


Repeals. — Laws 1992, ch. 66, § 71 repealed 47-1-17.1 July 1, 1992. For provisions of former section, see the 


NMSA 1978, as enacted by Laws 1983, ch. 246, § 1, relating 1991 NMSA 1978 on NMOneSource.com., For present com- 
to modification of the rule against perpetuities, effective parable provisions, see 45-2-901 to 45-2-906 NMSA 1978. 


47-1-18. [Reversion; "heirs" and "successors" defined. | 


When a balance or residue, in lands or tenements, goods or property, is limited by writing or oth- 
erwise to take effect after the decease of any person without heirs, or bodily heirs, or succession, 
the words heirs and successors shall be so construed as to mean heirs or successors living, at the 
time of the decease of the person styled ancestor. 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Remainder or reversion as resulting from grant to one 
§ 25; C.L, 1884, § 1424; C.L. 1897, § 2044; Code 1915, § for life, and in specified event to heirs or next of kin of 
4764; C.S, 1929, § 117-108; 1941 Comp., § 75-113; 1953 grantor, 125 A.L.R, 548, 16 A.L.R.2d 691. 


Comp., § 70-1-16. Taking per stirpes or per capita under deed, 13 A.L.R.2d 
1023. 
ANNOTATIONS Grant to one for life, and afterwards, either absolutely 

Law reviews. — For article, "Toward Clarification of or contingently, to grantor's heirs or next of kin, as leaving 

New Mexico's Real Property Statutes, "see 1 Nat. Res. J. reversion or creating remainder, 16 A.L.R.2d 691. 

163 (1961). Devise or bequest which does not: state character or du-, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 Am. ration of estate, but purports to dispose of what remains 

dur. 2d Estates §§ 171 to 181, 286. at death of devisee or legatee, as creating a fee or life es- 
"Issue," meaning of term where used as a word of pur- tate, 17 A.L.R.2d 7, 

chase, 2 A.L.R. 930, 117 A.L.R. 691. Gift to issue, children, wife, etc.,as implied from a provi- 
mea datee of expectancy by prospective heir, 17 ALR. sion over in default of such persons, 22. A.L. R. .2d 177, 

597, 44 A.L.R. 1465, 121 A.L.R, 450. ae are within gift or grant. to offspring, 23 A.L.R.2d 

22 Heirs! Sr iemne Fee ant 46 eka Time as of which members of class described as 
Release of possibility of reverter, 38 A.L.R. 1111, 114 grantor's "heirs," "next of kin," "relations," and the like, 

ALR. 614. to whom a future gift is made, are to be ascertained, 38 
Future estate or interest in property as asset in bank- A.L,R.2d 327, 

ruptcy, 48 A.L.R. 784, 58 A.L.R. 773. peneuecee of possibility of reverter by “pemeitt 53 


A ap te pospsciicn solace ae Time of ascertaining persons to take where designated 


as the "heirs," "next of kin," "descendants," etc., of one 
dN ReneS ORE, ein ae ge pipe ciieni, other than the testator, trustor, grantor, life tenant, or re- 


: chit mainderman, 60 A.L.R.2d 1394. 
Ahan Heb (ateibeaate iS agaeeULTI Ge. maha When is a gift by deed of trust one toa class, 61 A.L.R,2d 


Vested or contingent character of remainder which is sub- 212. ths take Se ee 
ject to be defeated by death of remainderman without issue Time of ascertaining persons to take under deed, where 


Z 3 > - W = woth us! Wout if Wot la- 
before termination of particular estate, 109 A.L.R. 136. designated as the "heirs," "next of kin," "children," "re 
Possibility of reverter in case of fee simple conditional, tions," etc., of life tenant or remainderman, 65 A.L.R.2d 1408. 
114 A.L.R. 612. Person entitled to inter vivos grant to "husband," "wife, 


or "widow," 71 A.L.R.2d 1278. 
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47-1-19 


Validity of statute canceling, destroying, nullifying, or 
limiting the enforcement of rights of re-entry for condition 
broken or possibilities of reverter, 87 A.L.R.3d 1011, 


PROPERTY LAW | 


47-1-19 


26 CJS. Deeds §§ 7,115, 124, 126; 31 C.J.S, Estates § 
103. 


47-1-19. [Rights of heirs of life tenant when made remaindermen.] 


When the remainder of a possession is limited to the heirs or heirs of the body of a person who 
holds said property as a life estate, in these premises the persons who at the termination of said 
life estate, are to be heirs or heirs of the body of said life estate, shall be authorized to purchase the 
same [take as purchasers] by virtue of the remainder of the possession so limited in them. 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, 
§ 26; C.L. 1884, § 1425; C.L. 1897, § 2045; Code 1915, § 
4765; C.S. 1929, § 117-109; 1941 Comp., § 75-114; 1953 
Comp., § 70-1-17. 

Bracketed material. — The bracketed material was 
inserted by the compiler to clarify the meaning of the sec- 
tion, which was apparently intended to prevent the opera- 
tion of the Rule in Shelley's Case, whereby an ancestor 
given a life estate with a remainder to his heirs was ju- 
dicially determined to have a fee simple, with full right 
of alienation, so that the heirs might take nothing. The 
bracketed material is not part of the law. 


ANNOTATIONS 


Law reviews. For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
163 (1961), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 Am. 
Jur, 2d Estates § 1. 

Declaratory judgment as to rights and powers of life 
tenants, 12 A.L.R. 86, 19 A.L,R. 1124, 50 A.L.R. 42, 68 
A.L.R, 110, 87 A.L.R, 1205,-114 A.L.R. 1361, 142 A.L.R. 8 

Timber rights of life tenants, 21 A.L.R. 1002, 46 A.L.R. 
1205, 51 A.L.R.2d 1374. 

Conveyance by life tenant and remainderman in esse as 
cutting off interest of unborn persons under devise for life 
with remainder to a class, 25 A.L.R. 770. 

Eminent domain, ‘right of remaindermen to compen- 
sation for improvements made by the condemnor, before 
condemnation, relying on deed from life tenant, 34 A.L.R. 
1095. 

Rights of life tenant and remaindermen inter se as to oil 
and gas, 43 A.L.R. 811. 

Subrogation of' life tenant or remainderman paying 
taxes, 61 A.L.R, 612, 106 A.L.R, 1212, 

Sale or exchange of property which is subject to life es- 
tate and remainder, where it is unproductive, or income is 
insufficient to pay taxes and upkeep, 76 A.L.R. 540. 

Right to contribution from remainderman of life tenant 
who pays encumbrance on property, 87 A.L.R. 220. 

Amount of income as affecting duty of life tenant in re- 
spect of repairs, 101 A.L.R. 681. 

Provision of will that children of remainderman who 
dies before expiration of precedent estate or time fixed for 
distribution to remainderman shall take share to which he 
would have been entitled, as affecting character of remain- 
der as vested or contingent, 109 A.L.R. 5, 47 A.L.R.2d 900. 

Rights of life tenant (legal or equitable) and remainder- 
men in respect of amount paid by lessee in consideration 
of release, 121 A.L.R. 900. 

Cost of property insurance as a charge against life ten- 
ant or remainderman, 126 A.L.R. 336. 

’ Grant to one and his children, 161 A.L.R. 612. 

Rights as between life tenant and remaindermen in re- 
spect of property, estates, or securities of a wasting, con- 
sumable, or perishable nature, 170 A.L.R. 133. 
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Nature of estates or interests created by grant to one 
and heirs if donee should have any heirs, 16 A.L.R.2d'670. 

Grant in terms insufficient to.carry the whole property 
absolutely as so operating where followed by a purported 
limitation over property not disposed of by the first baker, 
17 A.L.R.2d 7. 

Rights of tenant for life and remaindermen ‘ater sein 
royalties or rents under oil, gas, coal, or other mineral 
lease, 18 A.L.R.2d 98, 

Who are within gift or grant to “offspring,” 23 A. I. Read 
842. 

Murder of life tenant by remainderman or reversioner 
as affecting latter's rights to remainder or reversion, 24 
A.L.R,2d 1120. 

Nontrust life estate expressly given for support and 
maintenance as limited thereto, 26 A.L.R.2d 1207, 

Gift or grant to one upon marriage, if married, pay- 
able at marriage, or the like, as vested or contingent, 30 
A.L.R.2d 127. 

Life estate as created by language providing premises 
as a home, or giving or granting same for such use, 45 
A.L.R.2d 699. 

Life tenant's right of action for injury or damage to 
property, 49 A.L.R.2d 1117. 

Character of remainder limited generally to the life ten- 
ant's children, 57 A.L.R.2d 103. 

Nature of remainder created by inter vivos trust giving 
settlor, trustee, or life beneficiary power to exhaust trust 
fund or otherwise terminate trust, 61 A.L.R.2d 477. . 

Delivery or distribution to life tenant, or assent. byiex- 
ecutor to his possession or to the life interest, as inuring to 
the benefit of the remaindermen and operating to take the 
remainder out of the estate, absent a trust or will provi: 
sion retaining it, 68 A,L.R.2d 1107. 

Disposition of decedent's share of income or property 
during interval between deaths of life beneficiaries shar- 
ing therein, where remainder was given over after death 
of all life beneficiaries, 71 A.L.R.2d.1332. 

Gift over by implication after estate during life or un- 
til marriage, where property is expressly given over at 
death and first taker marries, or vice versa, 73 A.L.R.2d 
484, 

Rights of life tenant and remaindermen inter se. re- 
specting increase, gains, and enhanced values of the es- 
tate, 76 A.L.R.2d 162. 

Duty as between life tenant and remainderman as re- 
spects payment of improvement assessments, 10.A.L.R.3d 
1309, 

Life tenant's death as affecting rights under lease. given 
by him, 14 A.L.R.4th 1054. ' 

Duty as between life tenant and remainderman with 
respect to cost of improvements or repairs made under 
compulsion of governmental authority, 43 A.L.R.4th 1012, 

31 C.J.S. Estates § 83, 
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47-1-20 CONVEYANCES AND GENERAL PROVISIONS 47-1-22 


47-1-20. [Remainder to unborn child.] 


When any possession has been or shall be conveyed limiting the remainder of the posséssion to 
the son or daughter of any person, born after the death of its parent; possession shall be taken the 
same as if heor she was born during the life of the parent, although no possession should have 
been conveyed to sustain the remainder of.a contingent possession after his death, and after this 
an absolute possession or bequest may be made, commencing in the future, in writing in the same 
manner as by will. 


History: Laws 1851-1852, p.:376; C.L. 1865, ch. 44, ‘For note, "Contingent Remainders; Rule of Destructi- 
§ 28; C.L. 1884, § 1427; C.L. 1897, § 2047; Code 1915, § bility Abolished in New Mexico," see 10 N.M.L. Rev. 471 
4767; C.S. 1929, § 117-111; 1941 Comp., § 75-115;1953 (1980). 


Comp., § 70-1-18. Am. Jur, 2d, A.L.R. and C.J.S. references, — 23 Am. 
Jur. 2d Deeds 88 30, 289, 290, 214; 28 Am. Jur, 2d Estates 
ANNOTATIONS § 182; 51 Am. Jur. od Life Tenants and Remaindermen §§ 
Law reviews. — For article, "Toward Clarification of 5 to 13, 
New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
163 (1961). 


47-1-21. tiutiire possession dependent on ¢ death without Bon effect of 
birth of posthumous child.] 


A future possession depending upon the contingency of the death ofa person without heirs shall 
be revoked by the birth of a posthumous son or daughter of said person capable of succeeding him. 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Afterborn children, conveyance by life tenant and re- 
§ 29; C.L, 1884, § 1428; C.L. 1897, § 2048; Code 1915, § maindermen in esse as cutting off interest of, under de- 
4768; C.S. 1929, § 117-112; 1941 Comp., § 75-116; 1953 vise for life with remainder to a class, 25 A.L.R. 770. 
Comp., § 70-1-19. Right of child en ventre sa mere to take under a convey- 
ance or devise of present interest to parent and children, 
ANNOTATIONS tote ok sa cbs . 
Law reviews. — Forarticle, "Toward Clarification of | _ Who are within gift or grant to "offspring," 23 A.L.R.2d 
New Mexico's Real Property Statutes," see 1 Nat, Res. J. 842. 
163 (1961). Rights as between estate of life tenant and remainder- 
Am. Jur. 2d, A.L.R. and C.J.8. references. — 28 Am. men in respect of proceeds of sale or disposition made in 
Jur, 2d Estates §§ 200, 280, 310. , exercise of power given life tenant, 47 A,L.R.3d 1078. 


31 C.J.S. Estates § 92. 


47-1-22. [Grants of rents, returns or remainders. | 


Grants of rents, returns or remainders of possession shall be valid without the previous ceremo- 
nies of the tenants, but no tenant having paid any rent to the grantor before receiving notice of the 
transfer shall be injured thereby. 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Am. Jur. 2d, A.L.R. and C.J.S. references. — Life 

§ 30; C.L. 1884, § 1429; C.L. 1897, § 2049; Code 1915, § tenant's liability for waste as affected by assignment or 
4769; C.S, 1929, § 117-113; 1941 Comp., § 75-117; 1953 transfer of his interest, 71 A.L.R.1187. «. 

Comp., § 70-1-20. Reservation by deed of right to proceeds, or part of pro- 

ceeds, of a future sale or condemnation of the property or 

ANN’ OTATIONS part thereof, validity and effect of, where reversion exists, 


Tenant protected by notice requirement. — After 123 A.L.R. 1475, 
notice to the tenant that premises have been conveyed Nature of estates or interests created by grant to one 
by the lessor, the tenant must pay accruing rents to the and heirs if donee should have any heirs, 16 A.L.R.2d 


: 670. 
grantee. Until the tenant has notice of the conveyance, 
he is protected in paying rent to his original landlord. Rights as between life tenants and remaindermen to 


é ’ the increase in the value of the estate, 76 A.L.R.2d 162. 
A Ash Had? Oia ARSE Ge SabuN Merten S28 ae Divorce property distribution; treatment and method of 


Law reviews. — For article, "Toward Clarification of valuation of future interest in real estate or trust property 


oy " not realized during marriage, 62 A.L.R.4th 107. 
TAS Abe te HET RAO LEAP Hats PRR TAL th 26 CJS, Deeds §§ 1, 117, 186; 81 C.1S. Rstates § 92, 
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47-1-28 PROPERTY LAW 47-1-26 


47-1-23. [Transfer of reversion authorized. ] 


That the possibility or right of reversion for breach or violation of condition or conditions subse- 
quent contained in any deed or other instrument conveying real estate in the state of New Mexico, 
is hereby made assignable, and the grantor in any such instrument heretofore or hereafter made 
affecting real estate in the state of New Mexico, is given the right to assign and transfer such fu- 


ture contigent [contingent] right of reentry, forfeiture and reversion for violation or breach of such 


condition or conditions subsequent. 


History: Laws 1937, ch. 4, § 1; 1941 Comp., § 75-118; 
1953. Comp., § 70-1-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler‘and is not part of the law. 


ANNOTATIONS 


Possibility of reverter comes within section and is 
an alienable contingent reversionary interest. Prince v. 
Charles Ilfeld Co., 1963-NMSC-135, 72 N.M. 351, 383 P.2d 
827. 

For purpose of triggering a reversionary clause 
in a deed for immoral purpose, an owner of a mobile 
home park was not "using" property for an immoral pur- 
pose when renting to cohabiting couples, or to tenants 
engaged in drug trafficking in the absence of a showing 
of knowledge of the drug trafficking. Maloof v. Pierskorn, 
2004-NMCA-126, 136 N.M,. 516, 101 P.3d 327, cert. denied, 
2004-NMCERT-011, 186 N.M. 656, 103 P.3d 580, 

Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res. J. 
163 (1961), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 Am. 
Jur, 2d Estates $315. 

Reversion. of title upon abandonment or vacation of 
public street or highway, 18 A.L.R. 1008, 70 A.L.R. 564. 

Reverter, release of possibility of, as vesting fee in 
grantee, 38 A.L.R. 1111. 

Grant to one for life, and afterwards, either absolutely 
or contingently, to grantor's heirs or next of kin, as leaving 
reversion or creating remainder, 16 A.L.R.2d 691. 

Validity and effect of transfer of possibility of reverter 
or right of re-entry, following conveyance of determinable 


. fee or fee subject to condition subsequent, 53 ab. R.2d 


224, 

Divorce property distribution: treatment and mend of 
valuation of future interest in real estate or trust property 
not realized during marriage, 62 A.L.R.4th 107. 

31CJ.S. Estates § 106, ~ 


47-1-24. [Rights of transferee of reversion. |] 


The assignee of or any successor to the right of reentry, forfeiture and reversion for breach 
or violation of condition or conditions subsequent, is hereby given upon such assignment, all 
of the rights and privileges of the original grantor for the enforcement of reentry, forfeiture 
and reversion when any such condition or conditions subsequent shall have been breached or 
broken, including all legal and equitable remedies for the judicial enforcement of such right 


or rights. 
History: Laws 1937, ch. 4, § 2; 1941 Comp., § 75-119; 
1953 Comp., § 70-1-22, 
ANNOTATIONS 


Possibility of reverter comes within section and is 
an alienable contingent reversionary interest. Prince v. 


47-1-25. Repealed. 


Repeals. — Laws 2007, ch. 266, § 2 repealed 47-1-25 
NMSA 1978, as enacted by Laws 1863-1864, p. 54, relat- 
ing to rights of persons in possession of property under 


Charles Ilfeld Co,, 1963-NMSC- 135, 1@ N.M. 351, 383 P.2d 
827. 

Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res. J, 
168 (1961). 


Spanish and Mexican grants, effective June 15, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


47-1-26. [Tax assessment or payment in name of nonowner is not cloud 
on title.] 


That the entry of payment of taxes by any person, partnership, corporation or corporations upon 
tax rolls of any county opposite the assessment of any real estate on the said tax rolls or the en- 
try upon the said tax rolls or any other official tax records in the office of the county assessor or 
treasurer that taxes upon real estate and improvements thereon have been paid by any person or 
persons, partnerships, corporations or associations, shall not in themselves without other record 
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47-1-27 CONVEYANCES AND GENERAL PROVISIONS 47-1-29 


evidence of title be or constitute ‘a cloud upon any real estate or improvements thereon, and no 
title to real estate or improvements thereon shall be unmarketable solely because of the assess- 
ment in the name of or payment of taxes by any person or persons, partnership, corporation or as- 
sociation not having right, title or interest in or to such real estate or improvements as shown by 
the records of the county clerk in the county wherein such property is situate. 


History: Laws 1937, ch. 140, § 1; 1941 Comp., § 75- ANNOTATIONS 
122; 1953 Comp,., § 70-1-25. 

Cross references. — For quieting title, see 42-6-1 Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 
NMSA 1978. C.J.S. Quieting Title § 14. 


47-1-27. ["Statutory forms" of conveyance and mortgage of real 
property. | 
The forms set forth in the appendix to this act [47-1-44 NMSA 1978] may be used and shall 
be sufficient for their respective purposes. They shall be known as "statutory forms" and may be 


referred to as such. They may be altered as circumstances require, and the authorization of such 
forms shall not prevent the use of other forms. 


History: 1941 Comp., § 75-126, enacted by Laws mortgage form in Section 47-1-44 NMSA 1978; how- 
1947, ch. 208, § 1; 1953 Comp., § 70-1-26. ever, this form does not preclude the use of others. C & 
L Lumber & Supply, Inc. v. Texas Am. Bank/Galeria, 

ANNOTATIONS 1990-NMSC-056, 110 N.M. 291, 795 P.2d 502. 


Statutory form does not preclude others. — The 
legislature has approved the use of a concise statutory 


47-1-28. [Applicability from effective date of act.| 


For the purpose of avoiding the unnecessary use of words in deeds or other instruments relat- 
ing to real estate whether said statutory form or other form is used, the rules and definitions 
contained in this act [47-1-27 through 47-1-44 NMSA 1978] shall apply to all such instruments 
executed or delivered on or after the effective date of this act. 


History: 1941 Comp., § 75-127, enacted by Laws Compiler's notes. — The phrase "effective date of this 
1947, ch. 208, § 2; 1953 Comp., § 70-1-27, act, means June 18, 1947, the effective date of Laws 1947, 
ch, 203, 


47-1-29. ["Warranty deed" effective in fee simple.] 


A deed in substance following the form entitled "warranty deed" in the appendix to this act [47- 
1-44 NMSA 1978] shall, when duly executed, have the force and effect of a deed in fee simple to the 
grantee, his heirs and assigns, to his and their own use, with covenants on the part of the grantor 
for himself, his heirs, executors, administrators and successors, with the grantee, his heirs, suc- 
cessors and assigns, as specified in the definition of "warranty covenants" in Section 10 [47-1-37 
NMSA 1978] of this act. 


History: 1941 Comp., § 75-128, enacted by Laws company to advertise and manage the rental of the cabin, 
1947, ch. 203, § 3; 1953 Comp., § 70-1-28. the rental of the cabin for dwelling purposes was a permit- 
ted use under the deed restrictions and was not a use for 

ANNOTATIONS business or commercial purposes. Mason Family Trust v. 


DeVaney, 2009-NMCA-048, 146 N.M. 199, 207 P.3d 1176. 

Law reviews. — For note, "Vendor and Purchaser - 
Increased Risks of Forfeiture and Malpractice Resulting 
from the Use of Real. Estate Contracts: Albuquerque Na- 
tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 
N.M.L. Rev. 99 (1985), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 
C.J.S. Deeds §§ 1, 22. 


Deed restrictions. — Where the. defendant purchased 
a vacation cabin burdened with deed restrictions, which 
‘provided that the property shall be used for dwelling pur- 
poses only and that no part of the property shall be used 
for business or commercial purposes; the defendant rented 
the cabin for more days than the defendant used the 
cabin; the defendant received substantial rental fees; and 
the defendant contracted with a property management 
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47-1-30 


PROPERTY LAW 


47-1-33 


47-1-30. ["Quitclaim deed" effective i in fee simple without warranty.| © 


A deed in substance following the form entitled ' siuitaeied deed" shall, when duly executed; aes 
the force and effect of a deed in fee simple to the grantee, his heirs and assigns, to his and their 
own use of any interest the grantor owns in the premises, without warranty. 


History: 1941 Comp., § 75-129, enacted by Laws 
1947, ch, 203, § 4; 1953 Comp., § 70-1-29, 


ANNOTATIONS 


Quitclaim deed conveys all grantor's interest. — 
In a quiet-title action, appellant's contention that a quit- 


claim deed executed to appellee by her, her husband and. 


cograntees conveyed only her interest as a spouse in com- 
munity property, that her individual interest as cotenant 
in common with her husband and the other cograntees 
was not conveyed, was found to be erroneous. Appellant 
conveyed all of her interest in the property by the deed and 
not two separate and distinct estates in the mining prop- 
erty, to-wit, a community property interest and a separate 
and distinct interest given to married women by the stat- 
ute. Waddell v. Bow Corp., 408 F.2d 772 (10th Cir. 1969). 


Recorded deed is notice that: all interest con- 
veyed. — A quitclaim deed of record, where there is noth- 
ing in the record to suggest that the deed.is not absolute, 
nor is there anything which would give one notice that 
less than full consideration has been paid, is notice that 
the grantor conveys whatever interest he has in the prop- 
erty. A reasonably prudent person is justified in relying on 


‘the quitclaim deed. Bingaman v. Cook, 1968-NMSC-187, 


79 N.M. 627, 447 P.2d 507. 

Law reviews. — For note, "Vendor and Purchaser - 
Increased Risks of Forfeiture and Malpractice Resulting 
from the Use of Real Estate Contracts: Albuquerque Na- 
tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 
N.M.L. Rev. 99 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur. 2d Deeds §§ 259 to 264, 272, 273, 338 to 340. bes 

26 C.J.S. Deeds §§ 8, 22. 


47-1-31. ["Special warranty deed"; effect.] 


A deed in substance following the form entitled "special warranty deed" shall, when duly ex- 
ecuted, have the force and effect of a deed in fee simple to the grantee, his heirs and assigns, to 
his and their own use, with covenants on the part of the grantor, for himself, his heirs, executors, 
administrators, and successors, with the grantee, his heirs, successors and assigns as specified in 


the definition of "special warranty covenants" in Section 11 [47-1-38 NMSA 1978] of this act. 


History: 1941 Comp., § 75-130, enacted by Laws 
1947, ch. 203, § 5; 1953 Comp., § 70-1-30. 


ANNOTATIONS 


Law reviews. — For note, "Vendor and Purchaser - 
Increased Risks of Forfeiture and Malpractice Resulting 


; 


from the Use of Real Estate Contracts: Albuquerque Na- 
tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 


N.M.L. Rev. 99 (1985). 


47-1-32. ["Grant" effective as a word of conveyance.] 


In a conveyance of real estate the word "grant" shall be a sufficient word of conveyance without 
the use of the words "give, bargain, sell and convey" and no covenant shall be implied from the use 


of the word, "grant." 


History: 1941 Comp., § 75-131, enacted by Laws 
1947, ch. 203, § 6; 1953 Comp., § 70-1-31. 

Cross references, — For the use of the words "bar- 
gained and sold," see 47-1-14 NMSA 1978, 


i 


ANNOTATIONS 


Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res, J. 


163 (1961), 


47-1-33. [Unnecessary terms; construction of deeds or reservations 2) 


In a conveyance or reservation of real estate the terms, "heirs," "assigns" or other technical 
words of inheritance shall not be necessary to convey or reserve an estate in fee. A deed or reserva- 
tion of real estate shall be construed to convey or reserve an estate in fee simple, unless a different 
intention clearly appears in the deed. | 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and'C.J.S. references, — 28 Am. 
Jur. 2d Deeds §§ 221 to 320, 


. History: 1941, Comp., § 75-182, enacted by Laws 
1947, ch. 208, § 7; 1953 Comp., § 70-1-32, 
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47-1-34 


Reservation of minerals as including minerals recover- 
able only by open pit mining, 1 A.L.R.2d 787. 

Oil or gas "royalty" within language of exception or res- 
ervation, 4 A.L.R.2d 492. 

Sufficiency of description in exception or reservation as 
to standing timber, 35 A.L.R.2d 1422. 

Written matter as controlling printed matter in con- 
struction of deed, 37 A.L.R.2d 820. 

Oil and gas as "minerals" within reservation or excep- 
tion in deed, 37 A.L.R.2d 1440. « 


CONVEYANCES AND GENERAL PROVISIONS 


47-1-35 


Relative rights, under deed given to municipality, to 
minerals, oil, and gas underlying streets, alleys, or parks, 
62 A.L.R.2d 1311. 

Reservation or exception as creating separate and inde- 
pendent legal estate in solid minerals or as passing only 
incorporeal privilege or license, 66 A.L.R.2d 978. 

Reservation or exception in deed in favor of stranger, 88 
A.L.R.2d 1199. 

Validity and effect of provision in deed attempting to 
make reservation or exception in favor of grantor's spouse, 
52 A.L.R.3d 753. 


47-1-34, [Rights included without enumeration.] 


In a conveyance or mortgage of real estate all rights, easements, privileges and appurtenances be- 
longing to the granted estate shall be included in the conveyance, unless the contrary shall be stated 
in the deed, and it shall be unnecessary to enumerate or mention them generally or specifically. 


History: 1941 Comp., § 75-133, enacted by Laws 
1947, ch. 208, § 8; 1953 Comp., § 70-1-33. 


ANNOTATIONS 


Water rights are appurtenant rights. — Where a 
deed for feed yard property did not contain any reserva- 
tion of rights, title to the property, together with all appur- 
tenant rights, including appurtenant water rights, passed 
to the grantee. McCasland v, Miskell,1994-NMCA-163, 
119 N.M, 390, 890 P.2d 1322, cert. denied, 119 N.M. 354, 
890 P.2d 807 (1995). 

Deed silent as to water rights. — Where grantor di- 
vided.a parcel of land into fifteen adjoining lots and con- 
veyed a lot to each of grantor's children; each deed granted 
the grantee the right to water from a well located on one 
of the lots; defendant acquired title to one of the lots from 
an heir of grantor; the deed to defendant contained no lan- 
guage regarding water rights or the well; and there was 
no evidence that the land acquired by defendant was used 
for irrigation, defendant did not have a right to use water 
from the.well because the deed to defendant did not ex- 
pressly grant water rights, Roybal v. Lujan de la Fuente, 
2009-NMCA-114, 147. N.M. 198, 218 P.3d 879. 

Easements appurtenant to land are conveyed 
with a conveyance of the land, Where an easement 
is annexed as an appurtenance to land by an express or 
implied grant or reservation, or by prescription, it passes 
with a transfer of the land although not specifically men- 
tioned in. the instrument of transfer. Sedillo Title Guar, 
Inc. v. Wagner, 1969-NMSC-087, 80 N.M, 429, 457 P.2d 361. 

Easement remains though not enumerated in 
deed. — Court held that under this section purchasers 
had notice of easement burdening property where war- 
ranty deed, recorded contract and title insurance policy 
referred to easement, although deed to land did not. Se- 
dillo Title Guar., Inc, v. Wagner, 1969-NMSC-087, 80 N.M. 
429, 457 P.2d 361. 

Reformation of contract held improper. — Where 
vendor and purchaser of land failed to discuss or bargain 
over appurtenant water rights prior to land sale, evidence 
was insufficient to infer any agreement concerning such 
rights, and, therefore, trial court committed reversible 


error by reforming the parties' contract to include res- 
ervation of the appurtenant water rights. Twin Forks 
Ranch, Inc. v. Brooks, 1998-NMCA-129, 125 N.M. 674, 964 
P.2d 838, cert. denied, 126 N.M. 108, 967 P.2d 448. 

Improvements part of real estate. — Improvements, 
such as homes, out buildings, etc., are considered a part 
of the real estate and the value of such improvements are 
considered in arriving at a determination of the value of 
such real property. 1969 Op. Att'y Gen. No. 69-86. 

Law reviews. — For note, "Vendor and Purchaser - 
Increased Risks of Forfeiture and Malpractice Resulting 
from the Use of Real Estate Contracts: Albuquerque Na- 
tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 
N.M.L. Rev. 99 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 54A 
Am. Jur, 2d Mortgages § 102 et seq. 

Restrictive covenants as affecting fences, or walls or 
hedges similar thereto, 23 A.L.R. 937, 188 A.L.R. 330. 

Race, color or religion, restrictive covenants, conditions 
or agreements in respect of real property discriminating 
against persons on account of, 3 A.L.R.2d 466. 

Controlling effect, as to building lines in restrictive cov- 
enants, as between provisions in deed and conflicting data 
on plat referred to therein, 21 A.L.R.2d 1262. 

Restrictive covenant as affected by enforcement of as- 
sessment or improvement liens, 26 A.L.R.2d 873. 

Covenant in conveyance requiring erection of dwelling 
as prohibiting use of property for business or other non- 
residential purposes, 32 A.L.R.2d 1207. 

Building side line restrictive covenants, 36 A.L.R.2d 861. 

Law as to cats, 73 A.L.R.2d 1032, 8 A.L.R.4th 1287, 55 
A.L.R.4th 1080, 68 A.L.R.4th 823. 

Validity, construction and effect of restrictive covenant 
requiring consent of third person to construction on lot, 40 
A.L.R.3d 864. 

Validity and construction of restrictive covenant pro- 
hibiting or governing outside storage or parking of house- 
trailers, motor homes, campers, vans, and the like, in resi- 
dential neighborhoods, 32 A.L.R.4th 651. 

Conveyance of land as including mature but unhar- 
vested crops, 51 A.L.R.4th 1263. 


47-1-35. [Conveyance or mortgage to joint tenants. | 


In a conveyance or mortgage of real estate, the designation of two or more grantees "as joint 
tenants" shall be construed to mean that the conveyance is to the grantees as joint tenants, 
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47-1-36 PROPERTY LAW 47-1-36 


and not as tenants in common, and to the survivor of them and the heirs and assigns of the 
survivor. 


History: 1941 Comp., § 75-134, enacted by Laws Cross references. — For creation of a pari in com- 
1947, ch. 208, § 9; 1953 Comp.,'§ 70-1-34. mon, see 47-1-15 NMSA 1978. 


47-1-36. Joint tenancies defined; creation. 


A joint tenancy in real property is one owned by two or more persons, each owning the whole and 
an equal undivided share, by a title created by a single devise or conveyance, when expressly de- 
clared in the will or conveyance to be a joint tenancy, or by conveyance from a sole owner to himself 
and others, or from tenants in common to themselves, or to themselves and others, or from hus- 
band and wife when holding as community property or otherwise to themselves or to themselves 
and others, when expressly declared in the conveyance to be a joint tenancy, or when granted o' or 
devised to executors or trustees. 


History: 1953 Comp., § 70-1 734, 1, enacted by Laws themselves as heirs at law of their predecessor in title 
1971, ch. 220, § 1. and as owners in fee simple; the siblings granted power 
of attorney to the spouse of one of the siblings to develop 

ANN OTATIONS mineral interests on the property; the siblings designated 

Test for creation of a joint tenancy. — The test in one sibling as agent to receive payments from a natural 
New Mexico to determine whether a joint tenancy. has 


gas company operating on the property and the sibling, 
been established is whether the requirements embodied as agent, entered into leases to develop the mineral in- 
by the doctrine of the four unities.of time, title, inter- 


terest on the property;'and the heirs of deceased siblings 
est, and possession have been satisfied. In addition, Sec- received royalties, the acts of the siblings did not destroy 
tion 47-1-36 NMSA 1978 requires that the document one of the four unities of the joint tenancy necessary 
purporting to create the joint tenancy include express lan- to sever the joint tenancy. Edwin Smith, LLC’v. Clark, 


guage that the real property is to be held jointly, Edwin 2011-NMCA-003, 149° N.M. 249, 247 P.3d 1184, cert. 
Smith, LLC v. Clark. 2011-NMCA.003, 149'N.M. 249,247 «granted, 2010-NMCERT-012, 150 N.M.'493, 263°P.3d 270. 


P.3d 1184, cert. granted, 2010-NMCERT-012,, 150 N.M. Real estate contract as evidence of transmutation 
493, 263 Pp 3d 270. of property. — Although a real estate contract is not con- 
Shore siblings acquired property by intestate succes- clusive and is ‘not, by itself, substantial evidence on the 
sion; the siblings conveyed the property to the spouse of issue of transmutation of property, it at least constitutes 
one of the siblings; and. the spouse, without the joinder of some evidence of intent to transmute. Nichols v, ilies» 
the spouse's spouse, conveyed the property to the siblings 1982-NMSC-071, 98 N.M. 322, 648 P.2d 780. 
as joint tenants, the siblings held the property, not as ten- Execution of mortgage by one joint tenant. — 
ant in common, but as joint tenants because the siblings Joint tenant could not Sxécute"a mortgage which would 
acquired the same interest in the property at the same encumber other joint tenant's interest’ in the property 
time by the same conveyance and possessed. an’equal un- without her consent. Texas Am. Bank/Levelland v. Mor- 
divided share in the property and the deed clearly indi- gan, 1987-NMSC-014, 105 N.M. 416, 733 P.2d 864, 


cated that the siblings held the property as joint tenants, Execution of'a mortgage which encumbers one joint ten- 
Edwin Smith, LLC v. Clark, 2011-NMCA-003, 149 N.M. ant's interest in property does not sever the joint tenancy. 
249, 247 P.3d 1134, cert. granted, 2010-NMCERT-012, 150 Legend hbase sesame tage rad jure Sgiaigey 
N.M. 493, 263 P.3d 270. 105 N.M. 416,733 P.2d 864. 
Termination of a joint tenancy. — As a matter of law, Law reviews. — For symposium, "The Effects of an 
a joint tenancy in reality may be terminated and converted Equal Rights Amendment on the New Mexico System 
into a tenancy in common by a mutual course of conduct of Community ‘Property: P roblems of Characterization, 
between the owners that demonstrates their intent to Management and Control," see 3 N.M. L. Rev. 111978); 
hold the property as tenants in common. Edwin Smith, Am. Jur, 2d, A.L.R. and C.uJ.S. references. — Lack 
L.L.C. v, Synergy Operating, L.L.C., 2012-NMSC-034, 285 of final settlement of intestate's estate as’ affecting pe 
P.3d 656, rev'g 2011-NMCA-003, 149 N.M. 249, 247 P3d_ ‘Tight to partition of realty, 92 A.L.R.3d473. 
1134, | Property rights arising from relationship of couple co- 
Severance of a joint tenancy. — A joint tenancy will habiting without marriage, 3 A.L.R.4th 18.» 
be severed by the destruction of any one or more of the Severance or'termination of joint tenancy by convey- 
four unities of a joint tenancy. A conveyance by a joint ances of divided interest directly to self, 7 A. L.R.4th 1268; 
tenant of the joint tenant's interest to a third party, an Estate created by deed to persons described as husband 
express agreement between all of the joint tenants, or any and wife but not legally married, 9 A.L.R.4th 1189. 
conduct or course of dealing sufficient to indicate that all Contract of sale or granting of option to purchase, 
parties have mutually treated their interests. as belong- to third party, by both or all of joint tenants or ten- 
ing to them in common will sever a joint tenancy. Edwin ants by entirety as severing or terminating eye: 39 
Smith, LLC v. Clark, 2011-NMCA-003, 149 N.M. 249, 247 A.L.R.4th 1068. 
P.3d 1134, cert. granted, 2010-NMCERT-012, 150 NM. > Judgment’ lien or levy of execution»on one Joint ten- 
493, 263 P.3d 270. ant's share or interest as severing joint tenancy, 51 
Where siblings owned property as joint tenants; the A.L.R.4th 906. 
siblings filed a quiet title action in which they described | Property rights arising from relationship of couple co- 


habiting without marriage, 69 A.L.R.5th 219. ; 
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_ 47-1-37. [Effect of warranty covenants in conveyances. | 


In a conveyance of real estate the words, "warranty covenants" shall have the full force, mean- 
ing and effect of the following words: "the grantor for himself, his heirs, executors, administrators 
and successors, covenants with the grantee, his heirs, successors and assigns, that he is lawfully 
seized in fee simple of the granted premises; that they are free from all former and other grants, 
bargains, sales, taxes, assessments and encumbrances of what kind and nature soever; that he has 
good right to sell and convey the same; and that he will, and his heirs, executors, administrators 
and successors shall warrant:and defend the same to the grantee and his heirs, successors and as- 


signs forever against the lawful claims and demands of all persons." 


History: 1941 Comp., § 75-1385, enacted by Laws 
1947, ch. 203, § 10; 1953 Comp., §.70-1-35, 


ANNOTATIONS. | 


Typed paragraph took precedence over printed | 
— Typed paragraph, in which the vendee. 


form language. 
agreed to quiet title to the property at his own expense or 
opt to rescind the contract within six months, took pre- 
cedence over printed contract form language which in- 
cluded the warranty that "the grantor... has good right 
to sell and convey" the property. Lorentzen v. Sanchez, 
1990-NMSC-032, 109 N.M. 693, 789 P.2d 1260. 

Breach of warranty of good title. Grantee's eject- 
ment from property based on plaintiffs superior title, 
combined with grantor's apparent knowledge of the out- 
standing deed and failure to defend grantee, constituted 
a breach of the warranty of good title. Garcia v. Herrera, 
1998-NMCA-066; 125 N.M. 199, 959 P.2d 538, cert. denied, 
125 N.M. 145, 958 P.2d 103. 

Third-party claimant. — Grantee's voluntary settle- 
ment with plaintiff in ejectment action did not constitute 
a failure to defend against the action and did not prevent 
grantor from subsequently bringing a breach of warranty 
action against the grantor of the property. Garcia v. Her- 
rera, 1998-NMCA-066, 125 N.M. 199, 959 P.2d 533, cert. 
denied, 125 N.M. 145, 958 P.2d 103. 

Damages in breach of warranty action. — Success- 
ful claimant in breach of warranty of title action was en- 
titled to recover damages for the lost value of the forfeited 


land, interest on this lost value, and attorney's fees for 


services in connection with claimant's defense of the origi- 
nal ejectment action as well as the breach of warranty ac- 
tion. Garcia v. Herrera, 1998-NMCA-066, 125 N.M. 199, 
959 P.2d 533, cert. denied, 125 N.M. 145, 958 P.2d 103. 

Grantor's cognizable interest in water rights can 
be reserved and conveyed. — Where grantor owned 
land that included a water source, and thus had an incho- 
ate right’ to pursue the development, establishment, and 
perfection of water rights for the water on his land, and 
conveyed the realty on which the water source existed, but 
reserved the right to pursue perfection of a water right 
equal to fifty percent of that right or opportunity to pursue 
the development, establishment, and perfection of water 
rights, the district court erred in determining that grantor 
did not have any rights to any water rights for the water 
source on the land, because even though grantor did not 
own a recognized water right in the sense that term is 
normally used in New Mexico, grantor had a cognizable 
interest in the water on the deeded property that he could 
enforce as to his buyers, and could sell and assign to oth- 
ers. Christopher v. Owens, 2016-NMCA-099. 

Law reviews. — For article, "Toward Clarification of 
New Mexico's Real Property Statutes," see 1 Nat. Res, J. 
163.(1961), 

Am, Jur, 2d, A.L.R. and C,J.S, references. — Per- 
sonal covenant in recorded deed as enforceable against 
grantee, lessee or successor, 23 A.L.R. 2d 520. 

Affirmative covenants as running with the land, 68 
A.L.R.2d 1022. 


47-1-38. [Effect of special warranty covenants in conveyances. | 


In a conveyance of real estate the words "special warranty covenants" shall have the full force, 
meaning and effect of the following words: "the grantor for himself, his heirs, executors, admin- 
istrators and successors;:covenants with the grantee, his heirs, successors and assigns that the 
granted premises are free from all enucumbrances [encumbrances] made by the grantor, and that 
he will, and his heirs, executors, administrators and successors shall warrant and defend the same 
to the grantee and his heirs,’ successors and assigns forever against the lawful claims and de- 
mands of all persons claiming by, through or under the grantor, but against none other." 


Bracketed material. — The bracketed material was 


History: 1941 Comp., § 75-186, enacted by aove 
inserted aie the compiler and is not part of the law. 


1947, ch. 203, § 11; 1953 Compas 70-1-36. 


47-1 -39. [Mortgage or deed of trust provisions; effect. | 


A deed in substance following the forms entitled "mortgage" or "deed of trust” shall when duly 
executed have the force and effect of a mortgage or deed of trust by way of mortgage to the use of 
the mortgagee and his heirs and assigns with mortgage covenants and upon statutory mortgage 
condition as defined in the following two sections to secure the payment of the money or the per- 
formance of any obligation:therein specified. The parties may insert in such mortgage any other 
lawful agreement or condition. 
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History: 1941 Comp., § 75-137, enacted by Laws |. 
1947, ch. 208, § 12; 1953 Comp., § 70-1-37. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. a ali — 54A 
Am. Jur. 2d Mortgages § 146 et seq. 


Priority as between vendor's lien and mortgage or deed 
of trust to third person furnishing purchase money, 55 
A.L.R.2d 1119. 


47-1-40. [Construction of "mortgage covenants". ] 


In a mortgage or deed of trust by way of mortgage of real estate "mortgage covenants" shall have 
the full force and meaning and effect of the following words and shall be applied and.construed 
accordingly: "the mortgagor for himself, his heirs, executors, administrators and successors, cov- 
enants with the mortgagee and his heirs, successors and assigns that he is lawfully seized in fee 
simple of the granted premises; that they are free from all encumbrances; that the mortgagor has 
good right to sell and convey the same; and that he will, and his heirs, executors, administrators 


and successors shall, warrant and defend the same to the mortgagee and his heirs, successors and 
assigns forever against the lawful claims and demands of all persons." . 


History: 1941 Comp., § 75-138, enacted by Laws 


ANNOTATIONS 


Application of the doctrine of after-acquired title 


to mortgages. — As a general rule, the after-acquired” 


title doctrine is applicable in favor of a mortgagee of prop- 
erty based on mortgage convenants unless particular cir- 
cumstances warrant non-application. Rabo Agrifinance, 
Inc. v. Terra XXI, Ltd., 2012-NMCA-038, 274 P.3d 127, 
cert. denied, 2012-NMCERT-003. 

Where defendant granted plaintiff a mortgage on prop- 
erty at a time when defendant owned an undivided fifty 
percent interest in the property; the mortgage was granted 
with "mortgage covenants"; defendant later acquired the 
remaining undivided fifty percent interest in the prop- 
erty; and in its foreclosure action, plaintiff claimed that 
its mortgage lien covered one hundred percent interest 
in the property, the district court erred in ruling that the 
after-acquired title doctrine did not apply without consid- 
ering whether defendant breached the mortgage covenant 
of ownership of the property by granting the mortgage 
on property to which defendant had a defective title that 
ought to be cured through an after-acquired title. Rabo 
Agrifinance, Inc. v. Terra XXI, Ltd., 2012-NMCA-038, 274 
P.3d 127, cert. denied, 2012-NMCERT-003. 


Scope of the covenant "with mortgage covenants". 
— The language "with mortgage covenants" purports to 
convey the entirety of the mortgaged premises listed in 
the mortgage. The presumption can be overcome by an 
express statement in the mortgage to the contrary. Rabo 
Agrifinance, Inc. v. Terra XXI, Ltd., 2014-NMCA-106, cert. 
denied, 2014-NMCERT-010, 

Title conveyed by "with mortgage covenants" un- 
der the doctrine of after acquired title. — Where 
the landowner granted a mortgage on land in which the 
landowner owned an undivided fifty percent interest; five 
years later, the landowner received a warranty deed to the 
property that gave the landowner one hundred percent 
ownership in the land; the mortgage purported to convey 
the landowner's interest in the land "with mortgage cov- 
enants"; and the lender sought to foreclose the mortgage 
on the landowner's one hundred percent interest in the 
land on the basis of the after acquired title doctrine, the 
grant of the mortgage "with mortgage covenants" pur- 
ported to convey a one hundred percent interest in the 
property and pursuant to the after acquired title doctrine, 
the undivided fifty percent in the land that the landowner 
acquired after the execution of the mortgage inured to the 
benefit of the lender. Rabo Agrifinance, Inc. v. Terra XXI, 
Ltd., 2014-NMCA-106, cert. denied, 2014-NMCERT-010. 

Am. Jur. 2d, A.L. R. and C.S. references, — 59 
C.J.S. Mortgages § 104. 


47-1-41. Construction of "statutory mortgage cerita 


In a mortgage or deed of trust by way of mortgage of real estate the words, "statutory mortgage 
condition" shall have the full force, meaning and effect of the following words and shall be applied 
and construed accordingly: "in the event any of the following terms, conditions or obligations are 
broken by the mortgagor, this mortgage (or deed of trust) shall thereupon at the option of the mort- 
gagee, be subject to foreclosure and the premises may be sold in the manner and form provided by 
law, and the proceeds arising from the sale thereof shall be applied to the payment of all indebted- 
ness of every kind owing to the mortgagee by virtue of the terms of this mortgage or thio virtue of 
the terms of the obligation or obligations secured hereby: 

A. mortgagor shall pay or perform to mortgagee or his executors, administrators, successors or 
assigns all amounts and obligations as provided in the obligation secured hereby and in the man- 
ner, form, and at the time or times provided in the obligation or in any extension thereof; 

B.. mortgagor shall bean the conditions af any prior mortgage, encumbrance, condition or 
covenant; 

C.. mortgagor shall pay aes due and ae K all faen! charges, and assessments to Hee 
ever and whenever laid or assessed upon the mortgaged premises or on any interest therein; 
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D. mortgagor shall, during the continuance of the indebtedness secured hereby keep all build- 
ings on the mortgaged premises in good repair and shall not commit or suffer any strip or waste of 
the mortgaged premises; 

E. mortgagor shall pay when due all state and federal grazing lease fees; and 

F. mortgagor shall keep the buildings on the mortgaged premises insured in the sum speci- 
fied and against the hazards specified in the mortgage for the benefit of the mortgagee and his 
executors, administrators, successors and assigns. The insurance shall be in such form and in such 
insurance companies as the mortgagee shall approve. Mortgagor shall deliver the policy or policies 
to the mortgagee and at least two days prior to the expiration of any policy on the premises shall 
deliver to mortgagee a new and sufficient policy to take the place of the one so expiring. In the 
event of the failure or refusal of the mortgagor to keep in repair the buildings on the mortgaged 
premises; or to keep the premises insured, or to deliver the policies of insurance, as provided; or 
to pay taxes and assessments, or to perform the conditions of any prior mortgage, encumbrance, 
covenant or condition, or to pay state and federal grazing lease fees, the mortgagee and its execu- 
tors, administrators, successors or assigns may, at his option, make such repairs, or procure such 
insurance, or pay such taxes or assessments, or pay such state and federal grazing lease fees, or 
perform such conditions and all monies thus paid or expenses thus incurred shall be payable by 
the mortgagor on demand and shall be so much additional indebtedness secured by the mortgage." 


History: 1941 Comp., § 75-139, enacted by Laws ANNOTATIONS 
1947, ch. 208, § 14; 1953 C 7 0-1-39; L 1969 
ch: fe he sole! mp3, Np : Am. Jur. 2d, A.L.R. and C.J.8. references. — 59 


Compiler's notes. — The parentheses surrounding "or C.J.S, Mortgages § 106. 


deed of trust" in the introductory paragraph appeared in 
the original enactment of this section. 


47-1-42. [Sheriff designated as successor trustee.] 


It shall be unnecessary to recite in any deed of trust given by way of mortgage that in the case 
of the resignation, refusal, failure or inability of the trustee named therein at any time to act, the 
then acting sheriff of the county in which said real estate is situate shall be successor trustee with 
like powers to those of the named trustee; but the same shall be implied in any such deed of trust 
unless a contrary intention appears therefrom. _ 


History: 1941 Comp., § 75-140, enacted by Laws 
1947, ch. 203, § 15; 1953 Comp., § 70-1-40. 


47-1-43. [Verb "assign" sufficient to transfer interest. |] 


In an assignment of a mortgage or deed of trust by way of mortgage of real estate the word "as- 
sign" shall be a sufficient word to transfer the mortgage or the beneficial interest under deed of 
trust, without the words, "transfer and set over." 


History: 1941 Comp., § 75-141, enacted by Laws ANNOTATIONS 


Beane Ae) a 2011888 Comp, p70 tee Am. Jur. 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur. 2d Deeds § 295. 
59 C.J.S. Mortgages § 355. 


47-1-44. Conveyancing forms. 


(1) WARRANTY DEED 
arher ..., for consideration paid, grant....... to ........., Whose address is .........., the 
following described real estate in ......... county, New Mexico: 


(description) 


with warranty covenants. 
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Witness ......... hand ...... and seal ...... this ...... day of ....... 5 19%. 08 PG 
PT cd ee (Seal) 
(Here add-acknowledgment(s)) | 
(2) WARRANTY DEED (JOINT TENANTS) 

pense , for consideration paid, grant ......... to ....... , whose address is ....... , and 
aa , whose address is ........., aS joint tenants the following [described] real estate 
Ya county, New Mexico: 

9 _ (description) 
with warranty covenants. | | 
Witness ......... hand ...... and seal ...... Goat ee day of....... Fis §.2 hee 
vie (Seal) 
(Here add acknowledgment(s)) 
(3) QUITCLAIM DEED 
ne , for consideration paid, quitclaim......... to ........., whose address is ........., 
the following described real estate in ......... county, New Mexico: ver 
(description) 
Witness ......... hands. he and seal ...... this ...... day of... 11910 io 4 
RA Ea, aes eval ass Gotan ee (Seal) 
(Here add acknowledgment(s)) sonal 
(4) QUITCLAIM DEED (JOINT TENANTS) 

HAL. , for consideration paid quitclaim ......... to ......., whose address is .....:..., 
rats Reese: , whose address is ....... , as joint tenants the following described real es- 
tateiniun Wn county, New Mexico: | ) | 

(description) 
Witness ......... hand +2 and seal ...... Gol eae day of .:..... bes yd 
ENMOR (Seal) 
(Here add acknowledgment(s)) | 
(5) SPECIAL WARRANTY DEED 

, era , for consideration paid, grant ....... to °......, whose address is ........., the 

following described real estate in ......... county, New Mexico: 
(description) 

with special warranty covenants. 

Witness ......... Hand... and seal ...... a VE Repies ay Ola pS 

| rca da asa st (Seal) 
(Here add acknowledgment(s)) , 
(6) MORTGAGE tha tt 

et aa. , for consideration paid, grant ......... to ......., Whose address is ........., the 

following described real estate in. ......... county, New Mexico: 
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(description) 
with mortgage covenants. 
This mortgage secures the performance of the following obligation: 
(Here attach copy of or summarize note or other obligation) 
and is upon the statutory mortgage condition for the breach of which it is subject 
to foreclosure as provided by law. The amount specified for insurance as provided 


in the statutory mortgage condition is'$ ... and the hazard ...... to be insured 
against ......... fire ... 
Witness ......... hand ...... and seal ...... ChHiste Ae day of ....... , 19... 
Ft (Seal) 
(Here add acknowledgment(s)) 
(7) DEED OF TRUST 
pabneaed , for consideration paid, grant ....... to ......., Whose address is ......... , as 
trustee for ....... , whose address is ....... , beneficiary, the following described real 
estate in ......... county, New Mexico: 
| (description) 


with mortgage covenants. 
This deed of trust secures the performance of the following obligation: 
(Here attach copy of or summarize note or other obligation) 
and is upon the statutory mortgage condition for the breach of which it is subject 
to foreclosure as provided by law. The amount specified for insurance as provided 


in the statutory mortgage condition is $ ..., and the hazard ....... to be insured 
against ...... sy hei, 
Witness ......... hand ...... and seal ...... this. 2x4. day, of ...35: Fate aps : 
AS wb Ut seas grow. fie re big ¢ (Seal) 
(Here add acknowledgment(s)) 
(8) RELEASE OF MORTGAGE 
aa bares , mortgagee ......... under a certain mortgage executed by ........., on the 
ea day of ......., 19 ..., and recorded in Book ... page ... of the records of ......... coun- 
ty, New Mexico, do ......... hereby discharge all of the real estate mentioned in said 
mortgage from the lien and operation thereof. 
Witness ......... hand ...... and seal ...... thiseon clayiolm..c: , 19... 
AY (Seal) 
(Here add acknowledgment(s)) 
(9) PARTIAL RELEASE OF MORTGAGE 
cr. PR , mortgagee ......... under a certain mortgage executed by ......... on the 
rhe day of ......., 19 ..., and recorded in Book ..., page ... of the records of ......... 
county, New Mexico, do ......... hereby discharge the following portion only of the 
real estate described in said mortgage: bi os 
* (description) 
from the lien and operation thereof. : T 
Witness ......... hand ...... and seal ...... thigee dayofes. tes hee 
Acie (Seal) 
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(Here add acknowledgment(s)) | 
(10) RELEASE OF DEED OF TRUST 


ARR , trustee under.a certain deed of trust executed by ja ON the ve3sen 1 Ve 
toot , 19 ..., and recorded in Book...., page ... of the records of ........; county, New 
Mexico, dines hereby, at the written request * the beneficiary of said deed of trust, 
discharge all of the real estate mentioned in said deed. of trust from the lien and 
operation thereof. 


Witness .......4. hand’...... and seal ...... this ...,.. day of...,.... an b> ae : 
ie (Seal) 
(Here add acknowledgment(s)) 
(11) PARTIAL RELEASE OF DEED OF TRUST 
)eaeees , trustee under a certain deed of trust executed by..........on the ...... day of 
yee , 19 ..,, and recorded in Book ... page ... of the records of ........ county, New Mex- 


ico does hereby, at the written request of the beneficiary of said deed of trust dis- 
charge the following portion only of the real estate described in said deed of trust. 
(description) 
from the lien and operation thereof. 
Witness .......... hand ...... and seal ...... this ...,.. day of. alii 5 Der 


(Here add acknowledgment(s)) 
(12) ASSIGNMENT OF MORTGAGE 


eles , holder ......... of a mortgage from ....... to ....... dated ......... and recorded 
in Book ... page ... of the records of ......... county, New Mexico, hereby assign ......... 
said mortgage and the obligation secured thereby to [ ......... ], whose address is 


(Here add acknowledgment(s)) 
(13) ASSIGNMENT OF DEED OF TRUST 


hee § , beneficiary ....... of a deed of trust from «......to ......%. }rrastes for the 
undersigned dated ......... and recorded in Book ... page ... of the records OPN... cig 
county, New Mexico, hereby assign ......... the beneficial interest under said deed of 
trust and the obligation secured thereby to ......... , whose address is ......... 
Witness ......... hand ...... and seal ...... this .;.... day of ...... e1ORe 
Ce eee (Seal) 
(Here add Plat atic teed 


History: 1941 Comp., § 75-142, enacted by rad ne in this section; ‘yeas this form does not: Prise: 
1947, ch. 203, Scr 1953 Comp. » § 70-1-42; Laws the use of others. C &L Lumber & Supply, Inc. v. Texas Am. - 
1975, ch. 135, §1 Bank/ Galeria, 1990-NMSC-056; 110 N.M. 291, 795 P.2d 502. 

Law reviews. — For note, "Vendor and Purchaser 
ANNOTATIONS - Increased Risks of Forfeiture and Malpractice Result- 

Statutory form does not preclude others. — The leg- ing from the Use of Real Estate Contracts: Albuquerque 

islature has approved the use of a concise statutory mortgage 
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National Bank v. Albuquerque Ranch Estates, Inc.," see of contract to convey real property - modern cases, 73 
15 N.ML.L. Rey. 99 (1985), A.L.R.4th 135. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Speci- 
ficity of description of premises as affecting enforceability 


47-1-45. [Real estate brokerage agreements required to be in writing.] 


Any agreement entered into subsequent to the first day of July, 1949, authorizing or employ- 
ing an agent or broker to purchase or sell lands, tenements or hereditaments or any interest in 
or concerning them, for a commission or other compensation, shall be void unless the agreement, 
or some memorandum or note thereof shall be in writing and signed by the person to be charged 
therewith, or some other person thereunto by him lawfully authorized. No such agreement or em- 
ployment shall be considered exclusive unless specifically so stated therein. 


History: 1941 Comp., § 75-143, enacted by Laws Section applies to contract to negotiate lease. 
1949, ch. 19, § 1; 1953 Comp., § 70-1-43. — While a lease is personalty, the leasehold estate is an 
interest in land; therefore, when the owner of real estate 


ANNOTATIONS engages a broker to negotiate a lease of that real estate 

I. GENERAL CONSIDERATION. for a term of years the transaction is the sale of an "inter- 
Il. WRITTEN CONTRACT OR MEMORANDUM. est in or concerning" land. Therefore, this section applies 
Ill.. MODIFICATION. to the commission arrangement between parties, Yrisarri 
v. Wallis, 1966-NMSC-177, 76 N.M, 776, 418 P.2d 852 (de- 

I. GENERAL CONSIDERATION. : cided prior to 1991 amendment to Section 47-1-1 NMSA 


1978 including leaseholds in the definition of real estate), 
Broker's recovery not contingent on sale. — It is 
immaterial as between. the real estate brokers and own- 


Purpose of section is to protect the owner-broker 
agreement to pay commissions but not to protect the bro- 
kers from themselves; therefore, this section is not appli- ers that no enforceable contract was ever consummated 
cable to agreements between brokers to share a commis- between the owner and the prospective purchaser, Carney 
sion. Hapsas Realty, Ine. v. McCoun, 1978-NMSC-087, 91 v, McGinnis, 1958-NMSC-001, 63 N.M. 439, 391 P2d 626. 
N.M. 659, 579 P.2d 785. Broker's recovery contingent when broker not 

Section is extension of statute of frauds and may employed by buyer or seller. NUMara oes Banton 
not be used as an instrument to perpetrate a fraud. Lind- agreement relied on by the broker did not grow out of 
grote Cranfill, 1956-NMSC-055, 61 N.M. 228, 297 P.2d any employment agreement between the seller and bro- 
1055, rev'd in part on other grounds, Carney v. MeGin- ker, there was no independent contract of employment 
nis, 1961-NMSC-006, 68 N.M. 68, 358 P.2d 694; Harris v. with either the purchaser or the seller. Under such cir- 
Dunn, 1951-NMSC-061, 55 N.M, 434, 234 P.2d 821. cumstances, the provision relating to the payment of a 

Noncomplying brokerage contracts void. — The commission is not separable from the remainder of the 
legislature, having used the word "void" in contrast to contract, but contingent upon the consummation of the 
the words of the original statute, has thereby shown an purpose for which the binder agreement was made. Brown 
intention that noncomplying: brokerage contracts should v. Horn, 1962-NMSC-100, 70 N.M. 303, 373 P.2d 542. 
be treated differently than noncomplying contracts for Equitable remedy against fraud: This section, de- 
an interest in realty or contracts not to be performed claring void, unless in writing, all agreements made sub- 
within a year; the latter types are merely unenforceable sequent to July 1, 1949, employing an agent to purchase 
while the former is null and void. Adams v. Thompson, or sell real estate does not bar equitable relief against one 
1974-NMCA-133, 87'N.M. 113, 529 P.2d 1234, cert. ape agreeing to purchase certain land for another but in vio- 
87-N.M. 111,529 P.2d 1282. lation of his promise and understanding purchases it for 
: Noncomplying contract void as to all parties. — himself, taking title in the name of others in an effort to 
Any agreement" for a commission is void if the agree- conceal the fraudulent breach of his agreement. Harris v. 
ment does not comply with the requirements set forth in Dunn, 1951-NMSC-061, 55 N.M. 434, 234 P.2d 821. 
this section. This section does not say that an agreement Patol Gontract not removed: by partial perfor- 
is void only when contrary to the interest of the owner; mance, — The part performance of services under a 


it applies equally to all who come within its provisions. parol contract not to be performed within a year does not 
Yrisarri v. Wallis, 1966-NMSC-177, 16 N.M. 176, ae remove the contract from the operation of the statute of 


P.2d 852, frauds. Bosque Farms Home Ctr, Inc. v. Tabet Lumber Co., 
Writing requirement to prevent fraudiilent 1988-NMSC-027, 107 N.M. 115, 753 P.2d 894. 
claims. — This section is designed to prevent brokers Conduct may cancel exclusive listing contract. 


from claiming commissions on transactions where they 
had never been authorized to sell - thus, the require- 
ment that the same be in writing. Carney v. McGinnis, 
1961-NMSC-006, 68 N.M. 68, 358 P.2d 694. 


— The real estate broker, through his actions, effectively 
consented to cancellation of the exclusive listing agree- 
ment pursuant to the cancellation provision provided 
for in the written agreement between broker and seller. 


Section applies only to realty. — In VIEW of the Cancellation of written contracts are not required to be 
maxim "expressio unius est exclusio alterius" this sec- in writing where seller, via contract, has the ability to 
tion deals with contracts relating to things of permanent cancel the contract. Dave Zerwas Co. v. James Hamil: 
nature and things capable of being inherited with land, . gon Constr, Co, 1994-NMSC-068, 117 N.M. 724, 876 P.2d 
as distinguished from personal property. Hart v. Warder, 653.3 : 
1953-NMSC-003, 57 N.M. 14, 252 P2d'515. Constructive trust available. Though section 

Section cannot be extended to embrace contracts requires brokerage agreement to be in writing, a broker 
P sletnsit? personalty. Hart v. Warder, 57 N.M. 14, 252 employed to purchase land under an oral contract who 


buys the land for himself, may be held accountable as a 
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constructive trustee of the party by whom the broker was 
employed. Harris v. Dunn, 1951-NMSC-061, 55 N.M. 434, 
234 P.2d 821. 

Law reviews. — For note, "Vendor and Purchaser - 
Increased Risks of Forfeiture and Malpractice Resulting 
from the Use of Real Estate Contracts: Albuquerque Na- 
tional Bank v. Albuquerque Ranch Estates, Inc.," see 15 
N.M.L. Rev, 99 (1985). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Brokers §§ 38 to 53. 

12 C.J.S. Brokers §§ 121 to 124. 


II. WRITTEN CONTRACT OR MEMORANDUM. 


Contract entered into must be in writing to sup- 
port a recovery under this section. Nichols v. Sefcik, 66 
N.M. 449, 349 P.2d 678 (1960). 

Statement of compensation or commission to be 
paid is vital part of contract, and unless there is some 
memorandum in writing stating the amount of the com- 
mission, signed by the person to be charged or his agent, 
the contract cannot be enforced. Carney v. McGinnis, 68 
N.M. 68, 358 P.2d 694 (1961). 

Statement not necessary to specify amount in 
contract. — This section does not necessarily require 
that the amount of the commission be specifically set out 
in the contract itself, so long as this can be proven by some 
memorandum in writing, signed by the party or his agent, 
so as to be a protection against fraud. Carney v. McGinnis, 
68 N.M. 68, 358 P.2d 694 (1961). 

"Memorandum" includes all essential terms. — 
Where owner's written binder contained all the essential 
terms and conditions of their agreement with the real estate 
broker, including the commission to be paid and to whom, 
and the instrument was signed by both, it was a "memoran- 
dum or note" meeting fully the requirements of this section. 
Carney v. McGinnis, 63 N.M. 439, 321 P.2d 626 (1958). 

Signed statement admitting oral contract suf- 
ficient. — Writings to be sufficient under the statute of 
frauds need not in themselves amount to a contract or be 
addressed to the other party, but are sufficient as evidence 
if the person to be bound signs any statement or document 
in which he admits that the parties made the oral contract, 
sufficiently stating therein its essential terms, Traub v. 
Nason & Childers, 57 N.M. 473, 260 P.2d 379 (1953), 

_Signature required. — Where memorandum relied 
upon as fixing liability for broker's commission was nei- 
ther signed by wife in her name nor by anyone else there- 
unto duly authorized, the trial court was correct in dis- 
missing complaint as against wife. Ginn v. MacAluso, 62 
N.M. 375, 310 P.2d 1034 (1957), . 

Signature by agent valid. — Where memorandum 
relied upon as fixing liability for broker's commission 
is signed with the husband's name by his wife, with his 
express consent and direction, he alone is liable. Ginn v, 
MacAluso, 62 N.M. 375, 310 P.2d 1034 (1957). 

Agency may be oral, — A real estate listing is bind- 
ing on the principal if the purported agent was in fact an 
agent for such purpose under the general law of agency, 
and such an agency may be created by parol or estoppel, 
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and proven by circumstantial evidence. Kennedy v. Justus, 
64 N.M. 131, 325 P.2d 716 (1958). 

Collateral papers must be referred to in faulty 
memorandum itself before they can become a part of 
it. Traub v. Nason & Childers, 57 N.M. 478, 260 P.2d 379 
(1953). 

Collateral papers not incorporated. — Where one 
paragraph of a sales contract specified that sellers would 
pay a commission on the sale to a broker whose written 
listing agreement had expired and with whom sellers had 
only an oral contract, it was held that the paragraph did 
not operate to take the oral agreement out of the statute 
of frauds because it did not contain the amount of commis- 
sion nor refer to the expired listing so as to incorporate 
it: Adams v.. Thompson, 87 N.M. 113, 529 P.2d 1234 (Ct. 
App.), cert. denied, 87 N.M. 111, 529 P.2d 1232 (1974), 

Oral contract not proved by previous writing. — 
A contract wholly oral, and within the statute of frauds, 
may not be proved by a writing made prior to the meeting 
of the minds of the parties. Bosque Farms Home Ctr; Ine, 
v, Tabet Lumber Co., 107.N.M. 115, 753 P.2d 894 (1988). 


HI. MODIFICATION. 


Oral evidence is inadmissible to show subsequent 
modification of the written agreement. Yrisarri v. Wallis, 
76 N.M. 776, 418 P.2d 852 (1966). 

Extension must be written. — The contract at- 
tempted. to be voided by oral agreement was a definite 
contract signed by the owner that he would;pay. a com- 
mission if the property was sold "before the expiration of 
the agreement." The oral agreement was a new contract 
affecting the time of performance, and, by substituting a 
new time of performance, varied an essential term of the 
written contract. This new contract concerning the com- 
mission would be subject to the provisions of this section 
and such an agreement must be in writing. Yrisarri v. 
Wallis, 76 N.M. 776, 418 P.2d 852 (1966). 

No ratification of oral extension, — As this section 
is an extension of the statute of frauds its rationale is 
equally applicable here, A contract within the statute of 
frauds, that has expired by its terms, cannot be revived 
and extended by parol agreement. Thus, there could be no 
ratification of an oral extension ofa listing agreement. Ad- 
ams v. Thompson, 87 N.M,-118, 529 P.2d 1234 (Ct. App.), 
cert, denied, 87 N.M, 111, 529 P.2d 1282 (1974). 

Acceptance of lower price not modification. — 
Where the written agreement between parties provides 
for payment of a commission of a percentage of the "sell- 
ing price" on any acceptable selling price, the completion 
of the sale at a lower price does not change the terms or 
conditions of the written agreement, and the broker is en- 
titled to full recovery. Herrell v, Piner, 78 N.M. 664, 437 
P.2d 125 (1968); Taylor v. Unger, 65 N.M. 3, 330 P2d 965 
(1958). 

Price modification not exclusiveness modifies: 
tion, — Fact that there was a modification of the $100,000 
sale price as expressed in the written agreement does not 
modify the exclusiveness of the listing. Herrell v. Piner, ea 
N.M. 664, 437 P.2d 125 (1968). 


47-1-46. [Real estate descriptions by reference to recorded instruments.] 


Any ‘deed, mortgage, pleading in court or other instrument affecting real estate may describe 
such real estate by reference to the description thereof contained in or shown by one or more maps, 
plats, descriptions, deeds, mortgages or other instruments of record in the office of the county clerk 
of the county in which the affected real estate is located, and such instrument containing such de- 
scription or descriptions by reference shall be legally sufficient for all purposes to the same extent 
as if the description or descriptions referred to therein had been fully set forth therein; provided, 
that the instrument containing any such description by reference must show the time and place of 
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filing or recordation of the instrument containing the description referred to, or other similar infor- 
mation, so that said instrument containing the description referred to can be located and identified. 


History: 1941 Comp., § 75-123, enacted by Laws 
1943, ch, 90, § 1; 1958 Comp., § 70-1-44, 


ANNOTATIONS 


Section is applicable to tax deeds. Hughes v. Meem, 
1962-NMSC-039, 70 N.M. 122, 371 P.2d 235. 
' Description may appear in separate instrument re- 
ferred to in deed. — It is not necessary that the descrip- 
tion of the land be contained in the body of the deed. It is 
sufficient if it refers for identification to some other instru- 
ment or document, but the description must be contained 
in the instrument or its reference, express or implied, with 
such certainty that the locality of the land can be ascer- 
‘tained. This rule has also been held to apply to maps and 
plats, including surveys, and to an assessor's plan. The deed 
is not void because the instrument referred to is incomplete, 
not official, unacknowledged, unrecorded or unattached, or 
is misdescribed in some particular, or even invalid. Hughes 
v, Meem, 1962-NMSC-039, 70 N.M, 122, 371 P.2d 235. 

Description enables identification of land. — The 
purpose of a description of the land, which is the subject 


matter of a deed of conveyance, is to identify such subject 
matter; and it may be laid down as a broad general prin- 
ciple that a deed will not be declared void for uncertainty 
in description if it is possible by any reasonable rules of 
construction to ascertain from the description, aided by 
extrinsic evidence, what property is intended to be con- 
veyed. It is sufficient if the description in the deed or con- 
veyance furnishes a means of identification of the land 
or by which the property conveyed can be located. So, if 
a surveyor with the deed before him can, with the aid of 
extrinsic evidence if necessary, locate the land and estab- 
lish its boundaries, the description therein is sufficient. 
Hughes v. Meem, 1962-NMSC-039, 70 N.M. 122, 371 P.2d 


235, 


Extrinsic evidence allowed. — This section is per- 
missive. A deed may describe real estate by reference but 
the section is not mandatory. Its purpose is not to pre- 
clude extrinsic evidence. Whether the map was filed in 
the clerk's office is wholly immaterial. Hughes v. Meem, 
1962-NMSC-039, 70 N.M. 122, 371 P.2d 235. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur. 2d Deeds §§ 48, 50, 61 to 64, 312, 313, 315, 316, 319. 


47-1-47. [Recovery of realty donated to state or municipality for 


specific purposes. | 


Whenever real estate has been deeded to the state of New Mexico or any municipality thereof as a 
gift or donation, and without payment by the state or municipality of any money consideration, said 
real estate to be used for a specific purpose, and said real estate has not been used for the specific 
purpose for which it was conveyed, for a period of five years from the date of the original deed, or for 
a period of five years next preceding the time of the filing of the action herein provided for, it shall be 
lawful for the donor or donors, or their successors in interest, to institute an action in state district 
court of the county in which said real estate is situate, against the state of New Mexico or said mu- 
nicipality, for the recovery of said real estate by said donors or their successors in interest, or for the 
cancellation of said deed or deeds whereby the state or municipality took title, and if the court shall 
determine that said real estate has not been used for the specific purpose for which it was donated as 
hereinbefore provided, it shall render judgment decreeing ownership of said real estate in the donors 
or their successors in interest, or for cancellation of the deeds to said state or municipality. 


History: 1941 Comp., § 75-124, enacted by Laws 


ANNOTATIONS 


Limited to conveyance to be used for specific 
state purpose. — Section has reference to conveyances 
of property to be used for state or municipal purposes, the 
title to remain in the state or municipality. Lord v. City 
of Santa Fe, 1950-NMSC-035, 54 N.M. 244, 220 P.2d 709. 


Section not applicable to dedication offers, — This 
section does not apply to a situation where a plat or map 
has been filed in the office of the county clerk by the owner 
of real property which has been subdivided, in which he 
offers to dedicate the streets shown on the map to the 


use of the public which offer is subject to acceptance be- 


fore the dedication is complete. City of Carlsbad v. Neal, 
1952-NMSC-063, 56 N.M. 465, 245 P.2d 384. 


47-1-48. [Rules applicable; service of process. | 


Such an action as provided for in Section 1 [47-1-47 NMSA 1978] hereof shall be governed by the 
rules of pleading, practice and procedure applying to civil actions. Service of process therein shall 
be made upon the attorney general of the state of New Mexico for the state of New Mexico, and 
upon the mayor of the municipality for the municipality, as the case may be. 


History: 1941 Comp., § 75-125, enacted by Laws 
1947, ch. 123, § 2; 1953 Comp., § 70-1-46. 


Cross references. — For service of process in the dis- 
trict courts, see Rule 1-004 NMRA and Civil Forms 4-206, 
4-209, 4-209A, and 4-209B NMRA. 
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47-1-49. New Mexico coordinate system; zones. 


The system of plane coordinates which has been established by the national ocean survey and 
national geodetic.survey for defining and stating the positions or locations of points on the surface 
of the earth within the state of New Mexico shall be known and designated as the "New Mexico co- 
ordinate system". As used in Section 47-1-49 through 47-1-56 NMSA 1978, the term "New Mexico 
coordinate system" includes both the New Mexico coordinate system of 1927 and the New Magico 
coordinate system of 1983: 

For the purDpeS of the use of this system, the state is divided into an "east zone", 
and a."west zone". 

The area now included in the following counties shall constitute the east zone: Chaves, Colfax, 
Curry, DeBaca, Eddy, Guadalupe, Harding, Lea, Mora, Quay, Roosevelt, San Miguel and Union. 

The area now included in the following counties shall constitute the central zone: Bernalillo, 
Dona Ana, Lincoln, Otero, Rio Arriba, Sandoval, Santa Fe, Los Alamos, Socorro, Taos, Torrance and 
Valencia. 

The area now included in the following counties shall constitute the west zone: Catron, Cibola, 
Grant, Hidalgo, Luna, McKinley, San Juan and Sierra. . 


central zone" 


History: 1953 Comp., § 70-1-47, enacted by Laws 
1957, ch, 147, § 1; 1989, ch. 104, § 1. | 


47-1-50. Zone designations. 


As established for use in the east zone, the New Mexico coordinate system shall be named and in 
any land description in which it is used it shall be designated the "New Mevico coordinate aa 
of 1927, east zone" or the "New Mexico coordinate system of 1983, east zone". 

As Sainbiistied for use in the central zone, the New Mexico coordinate system shall be named 
and in any land description in which it is used it shall be designated the "New Mexico coordinate 
system of 1927, central zone" or the "New Mexico coordinate system of 1983, central zone". 

As established for use in the west zone, the New Mexico coordinate system shall be named and 
in any land description in which it is used it shall be designated the "New Mexico coordinate sys- 
tem of 1927, west zone [zone"] or the "New Mexico coordinate system of 1983, west zone". 


History: 1953 Comp., § 70-1-48, enacted by Laws Bracketed material. — The bracketed material was 
poe ch. 147, § 2; 1989, ch. aye er a inserted by the compiler and is not part of the law. 


47-1-51. Plane coordinates, x and y; definition. 


The plane coordinates of a point on the earth's surface, to be used in expressing the position 
or location of the point in the’ appropriate zone of this system, shall consist of two distances, 
expressed in feet and decimals of a foot when using the New Mexico coordinate system of 1927 
and expressed in meters and decimals of a meter when using the New Mexico coordinate system 
of 1983. One of these distances, to be known as the "x-coordinate", shall give the position in an 
east-and-west direction; the other, to be known as the "y-coordinate", shall give the position in a 
north-and-south direction. These coordinates shall be made to depend upon and conform to the 
coordinates, on the New Mexico coordinate system, of the horizontal control stations of the na- 
tional ocean survey and national geodetic survey within the state, as those coordinates have been 
determined by the survey. The length of one foot aiden in meters is abe to 1200 spire by 
3937 inex a8 


History: 1953 Comp., § 70-1-49, enacted by Laws . 
1957, ch. 147, § 3; 1989, ch. 104, § 8. © 
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47-1-52. Description of land located in more than one zone. | 


When any tract of land to be defined by a single description extends from one into another of 
the coordinate zones as provided in Section 47-1-49 NMSA 1978, the positions of all points on 
its boundaries may be referred to either of the zones; the zone which is used shall be specifically 
named in the description. 


History: 1953 Comp., § 70-1-50, enacted by Laws ANNOTATIONS 


1957, ch. 147, § 4; 1989, ch. 104, § 4. 
3 ‘ is 8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 
C.J.S. Deeds § 29. 


47-1-53. Definition of coordinate system according to U.S. coast and 
geodetic survey [national ocean survey and national 
geodetic survey]. 


A. For purposes of more precisely defining the New Mexico coordinate system, the following 
definition by the national ocean survey and national geodetic survey is adopted: 

(1) the New Mexico coordinate system, east zone, is a transverse mercator projection ‘hav- 
ing a central meridian 104° 20' west of Greenwich, on which meridian the scale is set at one part 
in 11,000 too small. The origin of coordinates is at the intersection of the meridian 104° 20' west of 
Greenwich and the parallel 31° 00' north latitude; 

(2) the New Mexico coordinate system, central zone, is a transverse mercator projection 
having a central meridian 106° 15' west of Greenwich, on which meridian the scale is set-.at one 
part in 10,000 too small. The origin of coordinates is at the intersection of the meridian 106° 15' 
west of Greenwich and the parallel 31° 00' north latitude; . 

(3) the New Mexico coordinate system, west zone, is a transverse mercator projection hav- 
ing a central meridian 107° 50' west of Greenwich, on which meridian the scale is set at one part 
in 12,000 too small. The origin of coordinates is at the intersection of the meridian 107° 50' west of 
Greenwich and the parallel 31° 00' north latitude; and 

(4) the origin for each zone is assigned the coordinates: x = 500,000 feet and y = 0 feet for 
the New Mexico coordinate system of 1927. The origin for the east zone is assigned to the coor- 
dinates: x = 165,000 meters and y = 0 meters, for the central zone x = 500,000 meters and y = 0 
meters and for the west zone x = 830,000 meters and y = 0 meters for the New Mexico coordinate 
system of 1983. 

B. The position of the New Mexico coordinate system shall be as marked on the ground by hori- 
zontal control stations established in conformity with standards adopted by the national ocean 
survey and national geodetic survey for first-order, second-order and third-order work, whose geo- 
detic positions have been rigidly adjusted on the North American datum of 1927 or of 1983, and 
whose coordinates have been computed on the system defined in this section. Any such station 
may be used for establishing a survey connection with the New Mexico coordinate system. 


History: 1953 Comp., § 70-1-51, enacted by Laws ANNOTATIONS 
Pee sites) thee, ob, LOA, est Am, Jur. 2d, A.L.R. and C.J.S. references. — De- 


Bracketed material. — The bracketed material was Pa ae ; : vas 
inserted by the compiler and is not part of the law. a ean Ba ceae 28 relating to magnetic or true meridian, 


47-1-54. Recordation of land description based on coordinate system; 
limitation. 


No coordinates based on the New Mexico coordinate system, purporting to define the position of 
a point on a land boundary, shall be presented to be recorded in any public land records or deed re- 
cords unless such point is within eight kilometers of a monumented horizontal control station es- 
tablished by and for and for which coordinate data has been published by an agency of the state of 
New Mexico or a political subdivision of the state or established in conformity with the standards 


FCG 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-1-55 PROPERTY LAW 47-1-57 
of accuracy and specifications for first-, second- or third- order geodetic surveying as prepared and 
published by the federal geodetic control committee of the United States department of commerce. 
Standards and ‘specifications of the federal geodetic control committee or its successor in force on 
the date of the geodetic survey shall apply. The publication of the existing control stations, or the 
acceptance with intent to publish the newly established control stations by the national ocean 
survey and national geodetic survey, shall constitute evidence of adherence to the federal geodetic 
control committee's specifications. The limitations of this section neh be further modified by the 
secretary of highway and transportation. : i 


History: 1953 Comp., § 70-1-52, enacted by Laws 
1957, ch. 147, § 6; 1970, ch. 36, § 1; 1977, ch. 247, § 180; 
1989, ch. 104, § 6. 


47-1-55. [Use on maps, reports of survey or other documents.] 


The use of the term "New Mexico coordinate system" on any map, report of survey or other docu- 
ment, shall be limited to coordinates based on the New. Mexico coordinate system as defined. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
veyance of lot. with reference to map or plat as giving pur- 
chaser rights in indicated streets, alleys or areas not abut- 
‘ting his lot, 7 A.L.R.2d°607. 


History: 1953 Comp., § 70-1-53, enacted by Laws 
1957, ch. 147, § 7. we 
Cross references. — For void indemnity agreements, 

see 56-7-1 NMSA 1978. 


47-1-56. Use of coordinate system. 


For the purpose of describing the location of any survey station or land boundary corner in the 
state of New Mexico, it shall be considered a complete, legal and satisfactory description of such 
location to give the position of said survey state or land boundary corner on the Side of vont? 
nates defined in Sections 47-1-49' through 47-1-56 NMSA 1978. 

Nothing contained in those sections shall: require a purchaser or mortgagee of real property a 
rely wholly on a land description, any part: oF which depends exclusively upon the Pleyy Mexia 
coordinate system: . 

Where conflicts arise in the location of a corner or other boundary element when winch corner or 
element's location is described in both the conventional system and the New Mexico signi soil 


system, the description providing the most certain location shall be used. 


History: 1978 Comp., § 47-1-56, enacted by Laws 
1989, ch. 104, § 7. 

Repeals and reenactments. — Laws 1989, ch. 104, 
§ 7 repealed former 47-1-56 NMSA 1978, as enacted by 
Laws 1957, ch. 147; § 8, relating to construction of descrip- 
tion by coordinates as supplemental, and enacted a new 
section, effective June 16, 1989. 

Severability. — Laws 1989, ch. 104, § 8 provided 
for the severability of the act if any part or application 
thereof is held invalid. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — De- 
scription of land conveyed by-reference to river or stream 
as carrying to thread or center or only to bank thereof - 
modern status, 78 A.L.R.3d 604. 


47-1-57. Use of scrivener's-error affidavits. 


A... As used in this section, "scrivener's-error affidavit" means an affidavit to correct a drafting 


or clerical error in: 


(1) a legal description, such as the omission of one or more words; 


(2) the name of a subdivision; 
(3). the recording information for a plat; 


(4) ametes and bounds description, if bearings or distahons are. atittad and. as long as the 
correction does not. add or remove land to the land pained described; : 


(5). the spelling of a name; 
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(6) a middle initial, if incorrect or missing; 

(7) agrantee's address, if omitted in a deed; or 

(8). the legal type or state of domicile of a corporation or other legal entity. 

B. A scrivener's-error affidavit shall be executed by only the following: 

(1) for an error on a deed or other legal document prepared in conjunction with the closing 

of a transaction affecting the title to real property: 

(a) othe licensed attorney who prepared the original instrument; or 

(b) the employee of the title insurer or title insurance agent who completed tive form 
of the original instrument, if still employed by that insurer or agent and if anne under the New 
Mexico! Title Insurance Law [Chapter 59A, Article 30 NMSA 1978]; 

(2) for an error on a mortgage or deed of trust: 

(a) a licensedsattorney who represents the mortgagee or beneficiary teameSet in the 
form of the original instrument; or 

(b) acurrent employee of the mortgagee or arate nintedh in the form of the origi- 
nal instrument; 

(8) for an error on a power of attorney or an easement: 

(a) alicensed attorney who represents the principal or grantor of the crieiial instru- 
ment; or 
(b) the principal or grantor of the original instrument; and 
(4) for an error on any other writing affecting title to real estate: 
(a) alicensed attorney who represents:a party to the original instrument; or 
(b) the licensed attorney who prepared the original instrument. 
C. Ascrivener's-error affidavit shall: 

(1) state that the affiant has actual knowledge of and is competent to testify to the facts 
in the affidavit and contain.an acknowledgment that the:affiant is testifying under the penalty of 
perjury; 

(2) be sworn to and acknowledged by the affiant before a person authorized to administer 
an oath under New Mexico law; 

(3) conspicuously identify in its title that it is a "scrivener's affidavit" or "scrivener's-error 
affidavit"; and 

(4) contain the following information concerning the original instrument being corrected: 

(a) the name of the person who or entity that prepared, completed or was associated 
with the original instrument; 

(b) the names and capacities of all parties to the original instrument; 

(ec) the recording information, including the recording date and document, instrument 
or reception number, if available, of the original instrument; 

(d) a brief description of each error in the original instrument that the affidavit is 
designed to correct; and 

(e) the correct information to be inserted or reflected in or the information to be re- 
moved from the original instrument. 

D. A scrivener's-error affidavit that substantially complies with this section as to form and 

execution shall be: 

(1) recorded by the county clerk in the land records of the county in which the real prop- 
erty is located; 

(2) indexed by the county clerk in the general index under the names of the original par- 
ties to the instrument as they are identified in the affidavit; and 

(3) admissible as evidence to the same extent as a deed or other recorded instrument in an 
action involving the original instrument to which it relates or the title to the real property affected 
by the original instrument. 

E. Nothing contained in this section shall be deemed to: 

(1) prohibit any other manner of correcting errors in any writings affecting title to real 
estate by any other lawful means such as corrective deeds, additional deeds to correct errors or 
modifications to mortgages or deeds of trust; or 

(2) require a change to the records of the county assessor or the county treasurer. 

F. Ascrivener's-error affidavit shall be prepared in substantially the following form: 
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"SCRIVENER'S-ERROR AFFIDAVIT 


I, ("Affiant"), being first duly sworn, state under oath: 

1. I am duly authorized to execute this Affidavit, have actual knowledge of the matters set 
forth within this Affidavit and am competent to testify in a court of law about the facts meer in 
this Affidavit. 

2. Iam eligible and qualified under New Mexico law to be the Affiant of this Scrivener's- Hier 
Affidavit because of the following facts: 

[Explain qualifications for eligibility]. 

3. The instrument containing the error that this Affidavit intends to correct is as follow 
"Original Instrument" [Describe the instrument containing the error]. 

4. The purpose of this Affidavit is to provide notice of the scrivener's error described in this oe 
fidavit and to correct the Original Instrument. 

5. The Original Instrument was prepared by, completed by or associated with: 


6. The names and capacities of the parties to the Original Instrument are: 
7. The fasardine information, including the recording date and document, instrument or recep- 


tion number for the Original Instrument, is as follows: Date of Recording 
Recording information 


_, in the real ga records of 
County, New Mexico. 
8. A brief description of each error in the Original Instrument that this Affidavit 3 is designed 
to correct: 


9. The correct information to be inserted or + reflscted 3 in or the information to be removed from 
the Original Instrument is as follows: 


10. This Affidavit is made under penalty of perjury. 
FURTHER AFFIANT SAYETH NAUGHT. 


Dated this day of ESA ident 

Name: 

Company Name: 

Title: 

STATE OF NEW MEXICO 

COUNTY OF 

This instrument was sworn to and acknowledged onthis___———s day of : 

20___ by __, 28 of 

Notary Public (Seal) — 

My commission expires: | “ 
History: Laws 2016, ch. 67, § 1. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 67 contained no ef- journment of the legislature. 


fective date provision, but, pursuant to N.M. Const., art. 
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47-1A-1 REAL ESTATE TRUSTS 47-2-1 


ARTICLE 1A 


Uniform Vendor and Purchaser Risk Act 


Sec. Sec. 
47-1A-1. Short title. 47-1A-2. Risk of loss. 


47-1A-1. Short title. 


~This act [47-1A-1 through 47-1A-2 NMSA 1978] may be cited as the "Uniform Vendor and Pur- 
chaser Risk Act". 


History: Laws 1997, ch. 36, § 1. Effective dates. — Laws 1997, ch. 36, § 3 made the 
Uniform Vendor and Purchaser Risk Act effective July 1, 
1997. 


47-1A-2. Risk of loss. — 


A contract made after the effective date of the Uniform Vendor and Purchaser Risk Act for 
the purchase and sale of real estate shall be interpreted as including an agreement that the 
parties shall have the following rights and duties, unless the contract expressly provides oth- 
erwise: 

A. if, when neither the legal title nor the possession of the subject matter of the contract have 
been transferred, all or a material part thereof is destroyed without fault of the purchaser or is 
taken by eminent domain, the vendor cannot enforce the contract, and the purchaser is entitled to 
recover any portion of the price that has been paid; or 

B. if, when either the legal title or the possession of the subject matter of the contract has been 
transferred, all or any part thereof is destroyed without fault of the vendor or is taken by eminent 
domain, the purchaser is not thereby relieved from a duty to pay the price, nor is he entitled to 
recover any portion thereof that has been paid. 


History: Laws 1997, ch. 36, § 2. Effective dates. — Laws 1997, ch. 36, § 3 made the 
Uniform Vendor and Purchaser Risk Act effective July 1, 
1997. 
Real Estate Trusts 

Sec. J Sec. 

47-2-1. Short title. 47-2-4, Operation of real estate trusts. 

47-2-2. Definitions. 47-2-5, Powers of real estate trusts. 

47-2-3. Organization of real estate trusts. 47-2-6. Real estate trusts; general provisions. 


47-2-1. Short title. 


Sections 1 through 6 [47-2-1 through 47-2-6 NMSA 1978] of this act may be cited as the "Real 
Estate Trust Act". 


History: 1953 Comp., § 70-6-1, enacted by Laws ANNOTATIONS 
1973, ch. 390, § 1. A 
Effective dates. — Laws 1997, ch. 36, § 3 made the Am. Jur. 2d, A.L.R. and C.J.S. references. — Ad- 


seer Vendor and Purchaser Risk Act effective July 1, Mei eananee eRe d party or stranger of property 


Creation of express trust in property to be acquired in 
future, 3 A.L.R.3d 1416, 
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47-2-2 PROPERTY LAW “AT-2-4 


47-2-2. Definitions. 


As used in the Real Estate Trust Act: 

A. "real estate trust" means an unincorporated business trust organized and operated in con- 
formity with the Real Estate Trust Act; 

B. "declaration" means the written document establishing the real estate trust and all subse- 
quent amendments to that document; 

C. "trustees" means those natural persons designated as trustees in the coclarg yen, and their 
successors in office; 

D, "beneficial owners" means those persons who hold the beneficial interest in the real estate 
trust; ma 

E. "real estate assets" means real property, real estate mortgages, real estate contracts, lease- 
hold interests in real property and shares of beneficial interests in other real estate trusts, foreign 
or domestic, whether or not organized, under the Real Estate Trust Act; 

F. "real estate mortgages" includes all forms of liens on real property and all transfers of real 
property for security purposes, including deeds of trust; 

G. "real estate contracts" means any contractual obligation for the sale and conveyance, or 
purchase and receipt of conveyance, of real property, subject to the terms and conditions of the 
contract; and 

H,..,"trust estate" means the money, property and assets of a real estate reeerg 


History: 1953 Comp., § 70-6-2, enacted by Laws 
1973, ch. 390, § 2. 


47-2-3. Organization of real estate trusts. 


A real estate trust is established by filing for record with the clerk, of the county in which its 
principal office in this state is located a declaration signed by all of its trustees, which must be at 
least three in number, and acknowledged before a notary public, which states: 

A. that the real estate trust is organized and will be operated in conformity with the Real Es- 
tate Trust Act; 

B. that the real estate trust has been established to invest in real estate assets and to pay over 
the net income and profits of the trust estate to the beneficial owners; 

C. the location of the principal office of the real estate trust in this state and its mailing ad- 
dress; 

D. the name, business address and the residential address of each trustee; 

EK. the period during which trustees shall hold office and the manner in which they shall be 
succeeded in office; 

F. the number of units into which the beneficial ownership of the trust estate is to be divided 
and a description of the rights and privileges inuring to the holder of each unit; 

G. that the real estate trust will not invest in any asset or take any other investment action 
unless its beneficial owners number more than one hundred persons, nor while any five of its ben- 
eficial owners own, directly or indirectly, an aggregate of more than fifty percent of the real estate 
trust; and 

H. any other provisions for the regulation of the affairs of the real estate trust that the trust- 
ees elect to set forth in the declaration. 


History: 1953 Comp., § 70-6-3, enacted by Laws 
1978, ch. 390, § 3, 


47-2-4, Operation of real estate trusts. 


A. Except as limited or reserved to the beneficial owners by the declaration, the trustees are 
vested with the authority for the control, operation, disposition, investment, reinvestment and 
management of the trust estate. 
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47-2-5 REAL ESTATE TRUSTS 47-2-5 


_B. The action of a majority of the trustees is the action of the real estate trust except as other- 
wise provided by the declaration. 

C. Trustees shall hold office and be succeeded in office as provided by the Hetiee tions but no 
successor may act as trustee until he has filed for record with the clerk of the county in which the 
principal office of the real estate trust is located a document, signed by him and acknowledged be- 
fore a notary public, by which he assumes the obligations of trustee as provided in the declaration. 

D. Any legal process, notice or demand required or permitted by law to be served upon a real 
estate trust may be served upon any trustee currently in office, or upon the person in charge of the 
principal office of the trust in this state. 

E. The trustees shall cause the real estate trust to maintain complete books of account, re- 
cords, and memoranda reflecting the financial and other activities of the real estate trust, the 
decisions of the trustees, the name and address of persons who are beneficial owners of the trust, 
and the number of units held by each. These documents shall be open for inspection and copying 
by any beneficial owner at any reasonable time for any good faith purpose related to the interest of 
the beneficial owner. The trustees shall cause current financial statements of the real estate trust 
to be transmitted annually to the beneficial owners. These statements shall reflect the assets, li- 
abilities and operations of the real estate trust and be prepared in accordance with generally ac- 
cepted accounting principles. | 


History: 1958 Comp., § 70-6-4, enacted by Laws ANNOTATIONS 


1973, ch. 390, § 4. 
Bifective dates: — Laws 1997, ch. 36, § 3 made the Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 
a Vendor and Purchaser Risk Act effective July 1, Pe ee aa ane 547, 


47-2-5. Powers of real estate trusts. 


Unless specifically limited by the declaration, a real estate trust has the power, exercisable in 
the trust name to: 

A. have perpetual succession; 

B. sue, be sued, complain and defend; 

C. ‘purchase, receive, lease or otherwise acquire, own, hold; improve, use and otherwise deal in 
and with any real or personal property or any interest therein, wherever situated; 

- D. sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose of all or any 
part of the trust estate; 

E. purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, employ, mortgage, 
lend, pledge, sell or otherwise dispose of, and otherwise use and deal in and with securities, shares, 
or other interests in, or obligations of, individuals, domestic or foreign corporations, associations, 
partnerships, other real estate trusts, direct or indirect obligations of the United States or of any 
other government, state, territory, government district or municipality, or of any instrumentality 
thereof; 

F. issue units of beneficial ownership in the real estate trust in exchange for money, property 
or services; evidence the units by certificates; and to purchase, redeem or otherwise reacquire the 
units; 

G. make contracts and incur liabilities, borrow money, issue its notes, bonds and other obliga- 
tions, and secure any of its obligations by mortgage or pledge of all or any of the trust estate; 

H. conduct its business, carry on its operations, and have offices and exercise the powers 
granted by the Real Estate Trust Act in any state, territory, district or possession of the United 
States, or in any foreign country; 

I. make and amend bylaws, not inconsistent with its declaration or with the laws of this state, 
for the administration and regulation of the affairs of the real estate trust; 

J. amend or restate its declaration in conformity with the Real Estate Trust Act by having the 
amendment or restatement signed by all of the trustees and acknowledged before a notary public, 
and by filing it for record with the clerk of the county in which the principal office of the real estate 
trust in this state is located; 
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47-2-6 » PROPERTY LAW 


47-3-1 


K. appoint officers, agents and employees to administer the trust estate; and at we 
L. take any action Sears ad or appropriate to exercise the powers granted a a ral estate 


trust. 


History: 1953 Comp., § 70-6-5, enacted by Laws 
1973, ch. 390, § 5. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Perpetuities §§ 71 to 74; 76 Am. Jur. 2d Trusts §§ 
568, 569, 571, 595, 596, 

Power of trustee and court as regards term of lease of 
trust property, 61 A.L.R. 1368, 67 A.L.R.2d 978. 

Power of trustee and court as regards modification of 
lease of trust property, 93 A.L.R. 603. 

Remedies in event of executor's or testamentary trust- 
ee's delay in exercise of power to sell real estate conferred 
by will, 182 A.L.R, 1473, 


Implied power of executor or testamentary trustee ‘to 
sell real property, 184 A.L.R. 878, 23 A.L.R.2d 1000. . — 
Enforceability, as regards proceeds of sale of property, 
of real estate trust that does not satisfy statute of frauds, 


»154A.L.R..385, 


Implied power of testamentary trustee to sell real es- 
tate, 23 A.L.R.2d 1000. 

Power of trustee with power to sell or to lease real 
property, or to do both, to give an option to purchase, 83 
A.L.R.2d 1310. nee F 

Validity and construction of trust provision authorizing 
trustee to purchase trust property, 39 A.L.R.3d 836. 

89 C.J.S, Trusts § 90. 


47-2-6. Real estate trusts; general provisions. 


A. Areal estate trust is a separate legal entity and solely responsible for its debts and obliga- 
tions. No trustee or beneficial owner, solely because of that status, shall be individually liable for 
the acts, omissions, debts or obligations of the real estate trust, except for his own bad faith, willful 
misfeasance, gross negligence, or reckless disregard of his duties. 

B. Certificates evidencing units of beneficial ownership in a real estate trust are investment 
securities within the meaning of the Uniform Commercial Code [Chapter 55 NMSA ag and 
within the meaning of state and federal securities laws. 

C. The conduct of the trustees in relation to the real estate trust, to fag trust estate, onan X 
the beneficial owners, shall be judged by the fiduciary responsibilities of trustees of a business 


trust. 


D. Any existing trust and a real estate trust having its principal place of business in another 


state may, but need not, adopt the provisions of the Real Estate Trust Act by filing for record a 
document conforming to the act with the clerk of the county in which the pyintipal office af the real 


estate trust in this state is located. 


History: 1953 Comp., § 70-6-6, enacted by Laws 
1973, ch. 390, § 6. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and CwW.S. references: 76 ee 
Jur, 2d Trusts § 410, 


ARTICLE 3 29 | devon 
Solar Rights 


47-3-1. Short title. 

47-3-2. Declaration and findings, 
47-3-3. Definitions. 

47-3-4, Declaration of solar rights, 
47-3-5. Prior rights unaffected. 
47-3-6., Short title. 


47-3-1. Short title. 


Sec. 
47-3-7, Legislative findings and declaration. 


_47-3-8. Method of claiming; effect; limitations. 


47-3-9. Recordation; effect of failure to record; corte 
47-3-10, Transfer, 
47-3-11, Local authority. rb 


47-3-12, Indexing. 


Sections 47-3-1 through 47-3-5 NMSA 1978 may be cited as the "Solar Rights Act". 


History: 1953 Comp., § 70-8-1, enacted by Laws 
1977, ch. 169, § 1; 2007, ch. 232, § 2. 


¢ 


The 2007 amendment, effective June 15, 2007, 
changed the statutory reference to the act. 
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47-3-2 SOLAR RIGHTS 47-3-4 


ANNOTATIONS For article, "Access to Solar Energy: The Problem and 
” . , 7 Its Current Status," see 22 Nat. Res. J. 21 (1982). 
Law reviews. — For note, "Access to Sunlight: New Am. Jur. 2d, A.L.R. and C.J.S. references. — So- 


Mexico's Solar Rights Act," see 19 Nat. Res. J. 957 (1979); . 


10 NML. Rev. 169 (1979-80). lar energy: landowner's rights against interference 


with sunlight desired for purposes of solar energy, 29 
A.L.R.4th 349. 


47-3- 2. LTLar aida and findings. 


The legislature declares that the state of New Mexico recognizes that economic benefits can 
be derived for the people of the state from the use of solar energy. Operations, research, experi- 
mentation and development in the field of solar energy use shall therefore be encouraged. While 
recognizing the value of research and development of solar energy use techniques and devices by 
governmental agencies, the legislature finds and declares that the actual construction and use of 
solar devices, whether at public or private expense, is properly a commercial activity which the 
law should encourage to be carried out, whenever practicable, by private enterprise. 


History: 1953 Comp., § 70-8-2, enacted by Laws 
1977, ch. 169, § 2. 


47 -3-3. Definitions. 


As used in the Solar Rights Act: 

A. "solar collector" means a device, substance or aleiieht or a combination af devices, sub- 
stances or elements, that relies upon sunshine as an energy source and that is capable of collecting 
not less than twenty-five thousand British thermal units on a clear winter solstice day or that is 
used for the conveyance of light to the interior of a building. The term also includes any device, 
substance or element that collects solar energy for use in: 

(1) the heating or cooling of a structure or building; 

(2) the heating or pumping of water; 

(3) industrial; commercial or agricultural processes; or 

(4) the generation of electricity. A solar collector may be used for purposes in o RTaER to 
the collection of solar energy. These uses include, but are not limited to, serving'as a structural 
member or part of a roof of a building or structure and serving as a window or wall; and 

B. "solar right" means a right to an unobstructed line-of-sight path from a solar collector to the 
sun, which permits radiation from the sun to impinge directly on the solar collector. 


“History: 1953 Comp., § 70-8-3, enacted by Laws ANNOTATIONS 
1977, ch. 169, § 3; 2007, ch. 232, § 3. ; " § 
The 2007 amendment, bereétive Tube 15, 2007, ex- Law reviews. — For note, "Access to Sunlight: New 


Mexico's Solar Rights Act," see 19 Nat. Res. J. 957 (1979); 


hi ; 
panded the definition of "solar collector" to include devices 10 NM. Rev. 169 (1979-80). 


that convey light to the interior of a building. 


47-3-4. Declaration of solar rights. 


A. The legislature declares that the right to use the natural resource of solar energy is a prop- 
erty right, the exercise of which is to be encouraged and regulated by the laws of this state. Such 
property right shall be known as a solar right. 

B. The following concepts shall be applicable to the regulation of disputes over ‘the use of solar 
energy where practicable: 

(1). "beneficial use." Beneficial use shall be the basis, the measure and the limit of the solar 
right, except as otherwise provided by written contract. If the amount of solar energy which a solar 
collector user can beneficially use varies with the season of the year, then the extent of the solar 
right shall vary likewise; 

) (2); "prior anpreniatan. "In disputes involving solar rights, priority in time shall have the 
better right except that the state and its political subdivisions may legislate, or ordain that a solar 
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47-3-5 PROPERTY LAW ~ 47-3-8 


collector user has a solar right even though a structure or building located on neighborhood prop- 
erty blocks the sunshine from the proposed solar collector site. Nothing in this paragraph shall be 
construed to diminish in any way the right of eminent domain of the ‘state or any of its political 
subdivisions or any other entity that currently has such a right; and 
(3) "transferability." Solar rights shall be freely transferable within the bounds of such 
regulation as the legislature may impose. The transfer of a solar right shall be recorded in accor- 
dance with Chapter 14, Article 9 NMSA 1978. 
C. Unless a singular overriding state concerns occur whieh significantly affect the health Bie 
welfare of the citizens of this state, permit systems for the use and io ottepabas of solar energy ee 
reside with county and municipal zoning authorities. , 


History: 1953. Comp., § 70-8-4, enacted by Laws For note, "Access to Sunlight: New Mexico's Solar 
1977, ch. 169, § 4. Rights Act," see 19 Nat. Res, J. 957 (1979); 10 N.M.L. Rev. 

169 (1979-80), . 
ANNOTATIONS For article, "Access to Solar Energy: The Problem and 


Law reviews. — For note, "Rate Structure and Energy Its Current Status," see 22 Nat. Res. J. 21 (1982): 


Conservation in the 1977 New Mexico Legislative Ses- 
sion," see 8 N.M.L. Rev. 99 (1978). 


47-3-5. Prior rights unaffected. 


Nothing in the Solar Rights Act shall be construed to alter, amend, deny, impair or modify any 
solar right, lease, easement or contract right which has vested prior to the effective date of the 
Solar Rights Act. 


History: 1953 Comp., § 70-8-5, enacted by Laws 
1977, ch. 169, § 5. 


This act [47-3-6 through 47-3-12 NMSA 1978] may be cited as the "Solar Recordation Act". 


History: Laws 1983, ch. 233, § 1. 


47-3-7, Legislative findings and declaration. 


The legislature finds that in view of the present energy crisis, all renewable energy sources must 
be encouraged for the benefit of the state as a whole. The legislature further finds that solar en- 
ergy is a viable energy source in New Mexico, and as such, its development should be encouraged. 
Since solar energy may be used in small-scale installations and one of the ways to accomplish such 
encouragement is by protection of rights necessary for small-scale installations, the legislature 
declares such protection to be the purpose of the Solar Recordation Act and necessary to the pub 
interest. . 


History: Laws 1983, ch. 233, § 2. 


47-3-8. Method of claiming; effect; limitations. 


A solar right may be claimed by an owner of real property upon which a solar collector, as de- 
fined in Subsection A of Section 47-3-3 NMSA 1978, has been placed. Once vested, the right shall 
be enforceable against any person who constructs or plans to construct any structure, in violation 
of the terms of the Solar Rights Act [47-3-1 through 47-3-5 NMSA 1978] or the Solar Recordation 
Act [47-3-6 through 47-38-12 NMSA 1978]. A solar right shall be considered an easement appurte- 
nant, and a suit to enforce a solar right may be brought at law or in equity. The solar right shall be 
subject to the provisions of the Solar Recordation Act and the Solar ee Act. 
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47-3-9 SOLAR RIGHTS 47-3-9 


History: Laws 1983, ch. 233, § 3. with sunlight desired for purposes of solar energy, 29 
A.L.R.4th 349. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — So- 
lar energy: landowner's rights against interference 


47-3-9. Recordation; effect of failure to record; contest. 


A. Any person claiming a solar right shall record that right by filing a declaration in substan- 
tially the following form with the county clerk of each county in which is located any portion of the 
properties burdened by a solar right or any portion of the properties on which a solar right is claimed: 

SOLAR RIGHT DECLARATION 

..., owner of the real property described below, claims a solar right in favor of the following de- 

scribed real estate in ...... county, New Mexico: 


(Description either by metes and bounds, if in a platted subdivision, by lot and block subdivi- 
sion name, by middle Rio Grande conservancy district tract number or other adequate legal 
description.) 


The following named persons have each received notification by certified mail evidenced by a 
return receipt signed by the named person, or if the address of any person was not known and 
could not be ascertained by reasonable diligence, or if a return receipt signed by the named person 
could not be obtained, then notification to that person shall be made by publication of a copy of this 
declaration, with the intended date of filing, at least once a week for two consecutive weeks in a 
newspaper of general circulation in the county in which the property for which the solar right is 
being claimed is located, the last publication of which was no less than ten days prior to the filing 
of this declaration: 


(A listing of the names of the holders as shown in the records of the county clerk of any interest 
in property burdened by a claimed solar right, including owners, mortgagors, mortgagees, les- 
sors, lessees, contract purchasers and contract owners or sellers, and a description, either by 
metes and bounds if in a platted subdivision, by lot and block and subdivision name, by middle 
Rio Grande conservancy district tract number or other adequate legal description, of that bur- 
dened property.) 


_ The claimant has placed improvements on the land in the form of a solar collector, as shown by 
the attached survey or plot plan setting forth distances from lot lines and height from ground 
level of all solar collectors entitled to be recorded under the provisions of the Solar Recordation Act, 
Chapter ..., Article . NMSA 1978 and setting forth the maximum height of a theoretical fence lo- 
cated at the property lines of the property on which the solar collector is located which will not 
interfere with the solar easement. | 

Notice is hereby given that by virtue of the Solar Recordation Act, Chapter ...,Article... NMSA 
1978, the holders of any interest in property described above as having been mailed notice must 
record a declaration, with the county clerk in each county in which solar right recordation has been 
filed, contesting the claimed solar right within sixty days, or the solar right shall be fully vested. 


Witness .......-. hand and seal this ... day of ......., 19....... 


PORCH TOOT OHO EOHEHHE HEHEHE HEHE E HOFER EHO EEH HHO OHHH HOES THEE ORE HHH HOEY 


(here add acknowledgment). 


B, Any person desiring to claim a solar right must record that right and give notice to affected 
property owners as provided in the Solar Recordation Act as a necessary condition precedent to 
enforcing a solar right. Failure to so record and give notice shall constitute a jurisdictional defect 
and deprive any court of subject matter jurisdiction to enforce the solar right. However, nothing in 
this subsection shall apply to any solar right, lease, easement or contract right which has vested 
prior to the effective date of this subsection. 

C. Any person who receives notice of the recordation may, within sixty days after receiving 
notice, file a declaration contesting the right, in the same manner and at the same place as the 
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47-3-10 PROPERTY LAW 47-3-11 


recordation was filed: If a declaration is filed contesting the claimed solar right, then the solar 
right shall not be enforceable against the property covered by the declaration unless agreed to by 
contract or ordered by a court of competent jurisdiction, and any claim of a solar right shall expire 
one year from the date of declaration unless the parties agree by contract to settle the solar rights 
dispute or unless court action has commenced by that date to establish the claim of the solar right. 


History: Laws 1983, ch. 283, § 4. 


47-3- 1 0. Transfer. 


Unless the document of conveyance otherwise specifies, upon the transfer of any realty on which 
a solar right exists or upon the transfer of any realty benefited by a filed declaration contesting a 
solar right, that solar right or declaration contesting the solar right shall be transferred with the 
realty and shall be enforceable by the vendee in the same manner and to the same extentito which 
it was enforceable by the vendor. A solar right is appurtenant to the real property. upon which 
the solar collector is situated. Nothing in this section shall be construed to prevent a person from 
agreeing to relinquish a solar right or a potential solar right. Nothing in this section shall affect 
any transfer of solar rights made prior to the effective date of the Solar Recordation Act pursuant 
to Paragraph (3) of Subsection B of Section 47-3-4 NMSA 1978 or any local:solar rights ordinance. 


History: Laws 1983, ch, 233, § 5. 


47-3-11. Local authority. 


A. Notwithstanding any other provisions of the Solar Recordation Act [47- 3-6 through 47-3- 12 
NMSA 1978] or the Solar Rights Act [47-3-1 through 47-3-5 NMSA 1978], the governing body of a 
county or municipality may by ordinance regulate in whole or in part the claiming of solar rights 
in accordance with its powers to regulate zoning, planning and platting, and subdivisions; except 
that any solar right claimed pursuant to such local ordinance shall vest with respect to any prop- 
erty benefited or burdened by the solar right only after recordation as provided in Section 4 [47-3-9 
NMSA 1978} of the Solar Recordation Act. Such local regulation shall not affect any solar right 
vested before the’ effective date: of such ordinance, nor shall the local regulation affect. any solar 
rights transfer which vested prior to the effective date of such ordinance. In the absence of the lo- 
cal regulation of solar rights, the following principles shall apply in addition to those set forth in 
the Solar Rights Act. If the property burdened by a solar right has or could have improvements 
constructed to a maximum height of twenty-four feet, then the solar right shall be limited, as to 
that burdened property, to protecting an unobstructed line-of-sight path from the solar collector 
to the sun only as to obstructions located on the burdened property which cast a shadow greater 
than the shadow cast by a hypothetical fence ten feet in height located on the property line of the 
property on which the solar collector is located. If the property burdened by a solar right has or 
could have improvements constructed in excess of twenty-four feet in height, but no greater than 
thirty-six feet, then the solar right shall be limited, as to that burdened property, to protecting an 
unobstructed line-of-sight path from the solar collector to the sun only as to obstructions located 
on the burdened property which cast a shadow greater than the shadow cast by a hypothetical 
fence fifteen feet in height located on the property line of the property on which the solar collector 
is located. No solar right shall be obtained against property which has or could have improvements 
constructed in excess of thirty-six feet in height unless so provided in a local ordinance or agreed 
to by contract. Unless otherwise provided by contract or local ordinance, a person may allow veg- 
etation to grow or construct or plan to construct any improvement which obstructs the protected 
solar right so long as such obstruction does not block more than ten percent of the collectible solar 
energy between the hours of 9:00 a.m. and 3:00 p.m. Unless otherwise provided by contract or local 
Oreiniatice, solar rights shall be protected between 9:00 a.m. and 3:00 p.m. 

B. ‘ Nothing in the Solar Recordation Act shall be construed to limit any county or pre 
ordinances concerning solar rights i in effect prior to the effective date of this section. 


History: Laws 1988, ch. 233, § 6. 
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47-3-12. Indexing. 


A declaration filed pursuant to Section 4 [47-3-9 NMSA 1978] of the Solar Recordation Act shall 
be indexed by the county clerk in the grantees index under the names of the persons receiving no- 
tice in the declaration and in the grantors index under the name of the person filing the declaration. 


History: Laws 1983, ch. 2383, § 7. 


ARTICLE 4 
Abstracters 
Sec. ; Sec. 
47-4-1. Definitions. 47-4-7, Territorial. limit on abstracters [abstracter's] 
47-4-2. Requirements for bond. business. 
47-4-3. Limitation of action on bond. 47-4-8. Penalty for violation of act. 
47-4-4, Requirement of abstract plant. 47-4-9, Application of act. 
47-4-5, Exemption from requirement of abstract plant 47-4-10. Real estate sales; disclosure of certain nitorndy) s 
for certain abstracters. fees required; provisions for civil liability. 


47-4-6. Affidavit of requirement of compliance with re- 
quirement of abstract plant. 


47-4-1. Definitions. 


As used in this act [47-4-1 through 47-4-9 NMSA 1978]: 

A. "person" includes individuals, firms, partnerships, associations, cooperatives. and corpora- 
tions; and 

B. "abstracter's business" means the business of compiling or furnishing abstracts of title to 
any real estate within this state. 


History: 1953 Comp., § 70-2-5, enacted by Laws Negligence in preparing abstract of title as ground of 


1963, ch. 307, § 1. liability to one other than person ordering abstract, 50 
A.L.R.4th 314. 
ANNOTATIONS 1 C.J.S. Abstracts of Title §§ 8, 5, 6 to 12. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur, 2d Abstracts of Title 8 1 et seq. 


47-4-2. Requirements for bond. 


A. No person shall conduct an abstracter's business without first entering into a bond to the 
state of New Mexico for the use and benefit of any person who shall sustain any loss or damage by 
reason of the failure of the abstracter to set out, or record, properly, any instrument, or other item 
of record, affecting the title to the real estate covered by the abstract. 

B. The bond shall be with a surety company authorized to do business in this state and shall 
be in the penal sum of $7,500.00. 

C. The bond shall be approved, as to the statutory amount, by the county clerk of the county 
in which the abstract business is to. be conducted, and the county clerk shall record the bond. If an 
abstracter's business is to be conducted in more than one county, a separate. bond, in the proper 
amount, shall be filed in each county. 


History: 1953 Comp., § 70-2-6, enacted by Laws Liability of attorney for negligence in connection with 


1963, ch. 307, § 2. investigation or certification of title to real estate, 59 
A,L.R.3d 1176. 
ANNOTATIONS 1 C.J.S, Abstracts of Title §§ 8, 11, 13. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur, 2d Abstracts of Title § 1 et seq. 
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47-4-3, Limitation of action on bond. 


No suit shall be brought upon the bond, or against the surety, atten Six poate from the date of the 
last certificate contained'in the abstract. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, —'1 Am. 
Jur. 2d Abstracts of Title § 1 et seq. 


History: 1953 Comp., § 70-2:7, enacted by Laws 
19638, ch. 307, § 3. 


47-4-4, Requirement of abstract plant. 


No person shall conduct an abstracter's business unless the person owns, operates or controls 
an abstract plant consisting of tract indexes and other records, showing in brief comprehensive 
form, or full copy, all instruments of record or on file, affecting real estate in the county where he 
is bonded to transact business. The plant shall include an index, by name, covering district court 
and probate court records, transcripts of judgments, federal and state tax liens and other required 
information for the proper preparation of an abstract. The abstract plant may be maintained in 
bound books, looseleaf books, jackets, folders, on card files or film, or any other form or system, 
whether manual, mechanical, electronic or otherwise, or in any combination of such forms or sys- 
tems. The abstract plant shall cover the period from twenty years prior to July 1, 1963, or twenty 
years prior to the date the abstracter commences business, whichever is later, up to date, The plant 
must also be currently maintained to include all daily filings in the county affecting real property. 


ANNOTATIONS. 


Am. Jur. 2d, A.L.R, and C.J.S. references. — 1 C.J.S, 
Abstracts of Title §§ 1, 4. 


History: 1953 Comp., § 70-2-8, enacted by Laws 
1963, ch. 307, § 4. 


47-4-5. Exemption from requirement of abstract plant for certain 
abstracters. 


A. Every person who, on January 1, 1963, was actively engaged in the business of compil- 
ing or furnishing abstracts of title to real estate within any county in this state, shall be exempt 
from the requirement of having a twenty-year abstract plant in order to conduct an abstracters 
[abstracter's] business in such county, provided that an abstract plant is maintained on a current 
basis, commencing July 1, 1963. 

B. There shall be excluded from the provisions of Section 4 [47-4-4 NMSA 1978] all persons 
exclusively engaged in the preparation of abstracts using only the records of the bureau of land 
management, commissioner of public lands, and/or bureau of Indian affairs. 


History: 1953 Comp., § 70-2- 9, enacted by Laws 


1963, ch. 307, § 5. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Abstracter's employee not engaged ‘in compiling | 


or furnishing abstracts. — An employee of a bonded ab- 
stracter on January 1, 1963, who was compiling abstracts 
for the bonded abstracter and which abstracts were 


furnished under the name and bond of his glared was 
not a person actively engaged in the business of compiling 
or furnishing abstracts within the meaning of this section 
so as to be exempt from the 20-year plant requirement, 
even though he might comply with. the requirement that 
he has maintained an abstract plant on a current basis 
commencing July 1, 1963. 1966 Op. Att'y Gen. No. 66-86. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur. 2d Abstracts of Title § 1 et seq. 

Right of abstracter to inspect or make copies of public 
records, 80 A.L.R. 760. 


47-4-6. Affidavit of requirement of compliance with requirement of 


abstract plant. 


No person shall conduct an abstracter's business without first filing with the county clerk of the 
county where the business shall be conducted, an affidavit that such person has complied, and is 
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47-4-7 ABSTRACTERS 47-4-10 


complying; with the requirements for an abstract plant. The affidavit shall be filed on or before 
July 1 of each year and abstracter is required to file such an affidavit yearly. 


History: 1953 Comp., § 70-2- £0; enacted by Laws 
1963, ch. 307, § 6. 


47-4-7, Territorial limit on abstracters [abstracter's] business. 


An abstracter who has filed the necessary bond and affidavit shall receive a certificate from 
the county clerk to the effect that the bond and affidavit have been recorded, and this certificate 
shall be evidence of the right and authority of the abstracter to conduct business in the county so 
long as he maintains, unimpaired, the surety on the bond and the necessary abstract plant. The 
certificate shall permit the abstracter to compile and furnish abstracts of title on property located 
in the county or counties for which the abstracter has the necessary abstract plant, provided that 
a bonded abstracter may compile and furnish abstracts for any county where there is no bonded 
abstracter. 


History: 1953 Comp., § 70-2-11, enacted by Laws Bracketed material. — The bracketed material was 
19638, ch. 307, § 7. inserted by the compiler and is not part of the law. 


47-4-8. Penalty for violation of act. 


Any person found guilty of violating the provisions of this act, [47-4-1 through 47-4-9 NMSA 
1978], including, but not limited to the filing of a false affidavit, shall, upon conviction, be fined not 
less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense. 


History: 1953 Comp., § 70-2-12, enacted by Laws. ANNOTATIONS 


SEAS che 8028, 8» Am. Jur, 2d,'A.L.R. and C.J.S. references. — Neg- 
ligence in preparing abstract of title as ground of li- 
ability:to one other than person ordering abstract, 50 
A.L. R. 4th 314, 


47-4-9, ypatiesean of act.] 


The provisions of Sections 4,6 and 7 [47- 4-4, 47-4-6 and 47-4-7 NMSA 1978] of this act.do not 
apply to mineral abstracting. 


History: 1953 Comp.; § 70-2-18, enacted by Laws 
1963, ch. 307, § 9. 


47-4-10. Real estate sales; disclosure of certain attorney's fees required; 
‘provisions for civil liability. 


A. No abstract company or other person regularly engaged in the business of handling the 
closing of real estate sales shall collect attorney's fees imposed by the abstract company or other 
person regularly engaged in the business of handling the closing of real estate upon the vendor 
or vendee of the real estate in a real estate closing unless the name of the attorney is disclosed on 
the vendor's and vendee's closing statement or, if there is no closing statement prepared, the state- 
ment shall be disclosed in the other closing documents. 

B. The attorney's fees required to be disclosed by Subsection A of this section shall be limited 
to the actual reasonable attorney's fees incurred for professional services rendered and expenses 
incurred by an attorney not.a salaried employee of the abstract company or a salaried employee 
of any other person regularly engaged in the business of handling the closing of realestate sales. 

C. Any person aggrieved by a violation of Subsection A or B of this section may sue for the 
amount of money wrongfully collected and upon proof of the violation in a court of competent 
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47-5-1 


PROPERTY LAW 


47-5-1 


jurisdiction an award equal to the amount of money collected in violation of Section Balesceany A 


or B of this section shall be awarded. 


History: Laws 1979, ch. 271, § 1. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 5 


Subdivisions Generally 


Sec. 

47-5-1, 
47-5-2., 
47-5-3. 


Short title. 

Definitions, 

Approval of plat by county commission prior to 
sale. 

Conditions affecting use or occupancy of subdi- 
vided land; written disclosure prior to sale. 


47-5-4. 


47-5-1. Short title. 


Sec. 

.47-5-5.. Advertising standards. 
47-5-6. Fraud; penalty. , 
47-5-7, Other violations; penalty. 
47-5-8. Injunction. 

47-5-9. Application. 


This act [47-5-1 through 47-5-8 NMSA 1978] may be cited as the "Land Subdivision Act." 


History: 1953 Comp., § 70-3-1, enacted by Laws 
1963, ch. 217, § 1. 

Cross references. — For applicability of Land Subdi- 
vision Act, see 47-5-9 NMSA 1978, 

For the New Mexico Subdivision Act, see 47-6-1 NMSA 
1978 et seq. 


ANNOTATIONS 


Amendment procedures of restrictive covenants 
were ambiguous. — Where plaintiffs attempted to en- 
force a subdivision's restrictive covenants that prohibited 
trees in the subdivision from interfering with homeown- 
ers' views; the majority of owners amended the restric- 
tive covenants to eliminate the foliage restriction that 
plaintiffs sought to enforce; the duration clause of the 
restrictive covenants required that seventy-five percent 
of the owners approve revisions of the covenants during 
the term of the covenants; and the amendment clause 
required that fifty-one percent of the owners approve 
amendments, the covenants were ambiguous as to the 
majority required to amend the covenants so that the va- 
lidity of the amendment of the foliage restriction could 
not be determined as a matter of law. Lawton v. Schwartz, 
2013-NMCA-086. 

Rules for construing restrictive covenants. — 
In construing restrictive covenants, words in a restric- 
tive covenant will be given their ordinary and intended 
meaning; the language will be construed strictly in favor 
of the free enjoyment of the property and against restric- 
tions, but not so strictly as to create an illogical, unnatu- 
ral, or strained construction; and restrictions will not be 
read into covenants by implication. Sabatini v. Roybal, 
2011-NMCA-086, 150 N.M. 478, 261 P.3d 1110, cert. de- 
nied, 2011-NMCERT-007, 268 P.3d 46. 

Meaning of the term "private garage" was ambigu- 
ous. — Where restrictive covenants allowed a "private ga- 
rage" to be built on a subdivision lot and the covenants did 
not define the term or include an explicit limitation on the 
size of a garage, the term was ambiguous with respect to 
size, Sabatini v. Roybal, 2011-NMCA-086, 150 N.M. 478, 261 
P.3d 1110, cert. denied, 2011-NMCERT-007, 268 P.3d 46. 

Meaning of the term "private garage". — The term 
"private garage" means a structure or area whose essen- 
tial purpose is the storage of motor vehicles by the own- 
ers and not by the general public. Sabatini v. Roybal, 
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2011-NMCA-086, 150 N.M. 478, 261 P.3d 1110, cert. de- 
nied, 2011-NMCERT-007, 268 P.3d 46, 

Structure was a "private garage". — Where restric- 
tive covenants allowed a "private garage" to be built on a 
subdivision lot; the covenants did not define the term or 
include an explicit limitation on the size of a garage; the 
owner of the lot, who was a car collector, built a 50 x 10 
garage to store the owner's car collection; and the garage 
had three doors capable of admitting two cars side-by-side 
and a taller, more narrow door allowing entrance into a 
bay containing a hydraulic lift and a small room for an of- 
fice; the garage was a "private garage" within the meaning 
of the covenants. Sabatini v. Roybal, 2011-NMCA-086, 150 
N.M. 478, 261 P.3d 1110, cert. denied, 2011-NMCERT-007, 
268 P.3d 46. 

Restrictive covenant disallowing poultry was am- 
biguous. — Where subdivision association sued defen- 
dant hen owners to rid their properties of hens, claiming 
that a subdivision covenant disallowed "animals, birds, 
or poultry" on residents' lots unless kept as recognized 
household pets, summary judgment in favor of the subdi- 
vision association was improper where the district court 
found that the covenant language was unclear and am- 
biguous, but failed to resolve the restrictive covenant in 
favor of the free enjoyment of the property and against 
the restrictions; failure to apply the rules of construction 
of restrictive covenants is an error of law. Eldorado Cmty. 
Improvement Ass'n v, Billings, 2016-NMCA-057. 

Elements of covenants running with the land. 
— To establish an enforceable covenant running with 
the land, the covenant must touch and concern the 
land, the original covenanting parties must intend the 
covenant to run with the land, and the successor to the 
burden must have knowledge of the covenant. Dunning 
v. Buending, 2011-NMCA-010, 149 N.M. 260, 247 P8d 
1145, cert, denied, 2011-NMCERT-001, 150 N.M. 558, 
263 P.3d 900. 

General plan of development may establish the 
existence of a covenant running with the land. — 
A general plan of development can be relevant to the de- 
termination of whether an enforceable covenant running 
with the land exists by proving that the covenanting par- 
ties intended a covenant to run with the land and that 
a purchaser had notice of the covenant, and by imposing 
restrictions on parcels of land in a common development 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-5-1 


even if the restrictions have been omitted from the deeds 
of the property against which a party seeks to enforce the 
restrictions, While the existence of a common development 
plan can be used to determine whether a covenant is en- 
forceable and whether a restriction applies to property in 
a subdivision that is not expressly restricted, a covenant 
running with the land does not require a common scheme 
or plan. Dunning v. Buending, 2011-NMCA-010, 149 N.M. 
260, 247 P.3d 11465, cert. denied, 2011-NMCERT-001, 150 
N.M. 558, 263 P.3d 900. 

Amendment of restrictive covenants. — Where re- 
strictive covenants that were recorded in 1936 provided 
that the covenants would remain in force until July 1, 
1960, and thereafter until such time as the covenants 
were modified or abrogated by a vote of two-thirds of the 
owners of lots within the subdivision; the unanimous 
agreement in 1940 of all the then-owners of the property 
in the subdivision was effective to amend the 1936 cov- 
enants and replaced them with the 1940 covenants. Helt- 
man v, Catanach, 2010-NMCA-016, 148 N.M. 67, 229 P.3d 
1239, cert. denied, 2010-NMCERT-001, 147 N.M. 673, 227 
P.3d 1055. 

Where restrictive covenants provided that: the cov- 
enants would be binding until January 1, 1965, at which 
time the covenants would be automatically extended for 
successive periods of ten years unless by a vote of the ma- 
jority of the then-owners of lots it was agreed to change 
the covenants, and in May 2005, a majority of the own- 
ers of lots in the subdivision recorded an agreement to 
modify the covenants, the amendments would not go 
into effect until January 1, 2015. Heltman v. Catanach, 
2010-NMCA-016, 148 N.M. 67, 229 P.3d 1289, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

Clear language of restrictive covenants prohib- 
ited subdivision ‘of lot. — Where the landowner's lot 
was .511 acres; the landowner proposed to subdivide the 
lot into a ,215-acre lot and a .294-acre lot, each with a 
single-family home on it; and the restrictive covenants 
of the subdivision provided that "no residential structure 
shall be erected or placed on any building plot, which 
plot has an area of less than one-half acre", the land- 
owner was prohibited from dividing the landowner's lot 
into two lots that are less than one-half acre and main- 
taining a residential structure on each lot. Heltman v. 
Catanach, 2010-NMCA-016, 148 N.M. 67, 229 P.3d 1239, 
cert, denied, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 
1055. 

Relevant evidence of changed conditions and ac- 
quiescence. — Where defendant proposed to subdivide 
a lot into two lots with a single-family home on each lot; 
each of the proposed lots was less than one-half acre; the 
restrictive covenants of the subdivision prohibited defen- 
dant from dividing the lot into lots that were less than 
one-half acre and maintaining a residential structure on 
each lot; and defendant raised equitable defenses to en- 
forcement of the restrictive covenants, evidence that a 
significant number of lots in the subdivision contained 
multifamily residences, that guest houses associated with 
primary single-family residences were being used as ad- 
ditional single-family residences, and that non-residential 
structures had been built on residential lots in violation 
of the covenants was relevant to the question of whether 
changed conditions and plaintiff's acquiescence in cov- 
enant violations prevented enforcement of the restrictive 
covenants. Heltman v, Catanach, 2010-NMCA-016, 148 
N.M, 67, 229 P.3d 1239, cert. denied, 2010-NMCERT-001, 
147 N.M. 673, 227 P.3d 1055. 

Short term rental did not violate restrictive 
covenant limiting use to single-family residential 
purposes. — Where the restrictive covenants of the 
subdivision provided that lots could be used only for 
single-family purposes; defendant rented defendant's 
home to families for a minimum rental term of three 
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nights; defendant didnot rent individual rooms or rent 
to more than eight people; and defendant charged rent- 
ers a lodger's tax but did not have a business license 
for defendant's rental activity, an economic benefit ac- 
cruing to defendant from the rental of defendant's home, 
whether long-or-short term, did not by itself constitute 
an impermissible business or commercial activity un- 
der the "single-family residential purposes" restrictive 
covenant, Estates at, Desert Ridge Trails v. Vasquez, 
2013-NMCA-051, 300 P.3d 736. 

Scope of homeowners' association's rule-making 
authority. — Under a general grant of rule-making au- 
thority, a homeowners' association's authority to impose 
restrictions on individually owned property pursuant to 
the homeowners’ association's rules is limited to protect- 
ing common property and individually owned lots from 
any unreasonable interference by another lot owner's use 
of that owner's property. Estates at Desert Ridge Trails v. 
Vasquez, 2013-NMCA-051, 300 P.3d 736. 

Homeowners' association exceeded its rule- 
making authority in adopting rules prohibiting 
short term rentals. — Where the restrict covenants of 
a subdivision did not prohibit short-term rental of prop- 
erty in the subdivision; the initial rules for the subdi- 
vision contained design principles for the subdivision 
and granted the homeowners’ association authority to 
adopt further rules to govern the conduct of all persons 
occupying any part of the subdivision; the homeowners' 
association promulgated a rule that prohibited own- 
ers from renting their homes for less than a thirty day 
term; and defendant rented defendant's home to families 
for a minimum rental term of three nights, the home- 
owners’ association had no authority under the general 
grant of authority to promulgate rules to restrict rental 
activity in the subdivision and the rule was an unreason- 
able and invalid restriction on defendant's use of defen- 
dant's property. Estates at Desert Ridge Trails v. Vasquez, 
2013-NMCA-051, 300 P.3d 736. 

Amendment of restrictive covenants was in- 
valid. — Where the duration clause of the declaration 
of covenants of a subdivision provided that the decla- 
ration would run for twenty-five years, after which the 
declaration would be extended for additional succes- 
sive periods of ten years unless owners of two-thirds 
of the lots in the subdivision approved amendments to 
the declaration and during the initial twenty-five year 
term of the declaration, more than two-thirds, but not 
all, of the owners of lots approved an amendment of 
the declaration that prohibited rentals of property in 
the subdivision for less than ninety days, the amend- 
ment was void because the unanimous approval of the 
homeowner's association's members was required to 
amend the declaration during the initial twenty-five- 
year term. Estates at Desert Ridge Trails v. Vasquez, 
2013-NMCA-051, 300 P.3d 736. 

Federal preemption of state subdivision provi- 
sions. — Congress intended to and has accomplished a 
preemption by the United States of all control over the 
leasing of Indian lands, and this includes the subdivision, 
planning and platting of these lands. There is no room for 
the state or its political subdivisions to impose additional 
or conflicting controls. Sangre de Cristo Dev. Corp. v. City 
of Santa Fe, 1972-NMSC-076, 84 N.M. 348, 508 P.2d 323, 
cert. denied, 411 U.S. 938, 93 S. Ct. 1900, 36 L. Ed. 2d 400 
(1973), 

Where non-Indians entered into long-term lease with 
an Indian tribe under which the non-Indians were to de- 
velop the land as a subdivision, state laws concerning sub- 
division control, construction, licensing and water could 
not be held inapplicable to the lessee because of federal 
preemption. Norvell v, Sangre de Cristo Dev. Co., 372 F. 
Supp. 348 (D.N.M. 1974), rev'd on jurisdictional grounds, 
519 F.2d 370 (10th Cir. 1975). 
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Subdivision originally approved under Land 
Subdivision Act, — As long as a subdivision originally 
approved under the Land Subdivision Act and 3-20-6 
NMSA 1978 continues to comply with all of the statutory 
requirements of those laws, the approval of the subdivi- 
sion cannot be revoked or suspended, nor can additional 
requirements be imposed by the county for maintaining 
such approval. 1977 Op, Att'y Gen. No. 77-24. 

When resubdivision must comply with current 
subdivision standards. — The later resubdivision or al- 
teration of or amendment to pre-1973 subdivisions must 
comply with the new, current subdivision standards if 
such resubdivision activity substantially affects the new 
regulated areas of concern which are addressed by the 
new 1973 New Mexico Subdivision Act (i.e., sufficiency of 
water, quality of water, roads, etc.), 1982 Op. Att'y Gen. 
No. 82-11, 

If the county commission determines that amendments 
to a pre-1973 plat. are merely minor adjustments of bound- 
aries, the amendments fall within the scope of the'47-6-2 
I(7) NMSA 1978 exemption from the 1973 definition of 
"subdivision" and no reevaluation under the 1973 New 
Mexico Subdivision Act is triggered. If the commission 
concludes, on the other hand, that the plat amendments 
constitute a major revision of the original subdivision, the 


47-5-2. Definitions. 
As used in the Land Subdivision Act: 


1973 standards apply. In either event, the county commis- 
sion must examine the proposed amendments to the old 
plats to make such a determination. 1982 Op. Att'y Gen. 
No. 82-11. 

Application of act. — The Land Subdivision Act was 
intended to apply to those developers who, for the purpose 
of sale, pursue a regular plan of dividing a tract into 25 
specific parcels, or more. Therefore, until a developer actu- 
ally divides or frames a definite proposal to divide land 
into at least 25 specific parcels, the Land Subdivision Act 
cannot apply. 1963-64 Op. Att'y Gen. No. 63-154. 

Law reviews. — For note, "Subdivision: Planning 
Through Water Regulation in New Mexico," see 12 Nat. 
Res. J. 286 (1972). For note, "Need for a Federal Policy 
in Indian Economic Development," see 2 N.M.L. Rev. 71 
(1972). 

For comment on Rondel de Cristo Dev. Corp. v. City of 
Santa Fe, 84 N.M. 348, 503 P.2d 323 (1972), cert. denied, 
411 US, 938, 93 S. Ct. 1900, 36 L. ~ 400 (1973), see 13 
Nat. Res. J. 535 (1973). 

For comment, "A Rebuttal to "The Piecenaptio Doctrine 
and Colonias de Santa Fe'" see 14 Nat. Res. J. 283 (1974). 

For note, "Definitional Loopholes Limit New Mexico 
Counties' Authority to Regulate Subdivisions," see ve Nat. 
Res. J. 1083 (1984). 


A. "subdivided land" and "subdivision" means improved or unimproved land divided, or pro- 


posed to be divided, into twenty-five or more lots or parcels for the purpose of sale or lease, but 
does not include the leasing of apartments, offices, stores or similar space within a building unless 
an undivided interest in the land is granted as a condition precedent to occupying space within 
the building and does not include subdivisions approved by an agency of the United States or by a 
municipality, and does not include any subdivision where the primary business of the developer is 
the construction of home improvements; 

B. "blanket encumbrance" means a trust deed, mortgage or any other lien or encumbrance, 
including mechanics! liens, securing or evidencing the payment of money or the furnishing of ser- 
vices or materials and affecting land to be subdivided or affecting more than one lot or parcel of 
subdivided land, or an agreement affecting more than one lot or parcel by which the owner or 
subdivider holds the subdivision under an option, contract to sell or trust agreement. Taxes igi 
assessments levied by public authority are not included. ! 


History: 19538 Comp., § 70-3-2, enacted by Laws 
19638, ch. 217, § 2. 


ANNOTATIONS 


Characterization of particular tract of land, — 
Whether or not,a particular tract of land. is a "subdivi- 
sion" depends on the facts of each particular case. 1964 
Op. Att'y Gen. No. 64-05. 

Question of proposed division. — When the ques- 
tion is whether or not a developer has proposed to divide 


a tract into at least, 25 parcels, the enforcing authority 
should determine the question from the method of opera- 
tion and all the facts in each particular case, 1963-64 Op. 
Att'y Gen. No. 63-154. 

Subdivision within municipality. — The Land 
Subdivision Act does not apply to a subdivision within a 
municipality, 1970 Op. Att'y Gen. No, 70-84, overruled by 
1976 Op. Att'y Gen. No. 76-09, 

Law reviews. — For note, "Need for a Federal Policy 
in Indian Economic Development," see 2 aft: ML. Rev, 71 
(1972), ’ 


_47-5-3. [Approval of plat by county commission prior to sale. ] 


It shall be unlawful to sell, offer to sell, lease or offer to lease to the public subdivided land as de- 
fined hereinabove until a plat of such subdivided land being sold has been approved by the county 
commission wherein such land is situate; and . 

Until legal access from an existing public way and to each lot offered for sale or YeauS has been 
dedicated and accepted by the appropriate county commission. 
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47-5-4 SUBDIVISIONS GENERALLY 47-5-4 


History: 1953 Comp., § 70-3-3, enacted by Laws Meaning of "legal access". — The condition of "le- 
1963, ch. 217, § 3. gal access" found in this section requires that the owner 
or prospective owner of each lot should have the unre- 
ANNOTATIONS stricted opportunity to go and return, by automobile, 
Implied duty to approve plat meeting statutory from his lot to an existing public way. 1964 Op. Att'y Gen. 
requirements. — While statutory provisions did not ex- No, 64-05. 
pressly impose a duty to approve a plat for a rural sub- Access shown on plat and dedicated when plat 
division when the requirements of Section 3-20-6 NMSA approved. — This section contemplates that the road 
1978 were met, the duty existed by necessary implication, furnishing legal access be shown on the plat of the sub- 
since no other requirements were laid down as a prerequi- division and become a dedicated road when the plat is 
site for approval, and recording and sale were prohibited approved by the county commission. 1964 Op. Att'y Gen. 
absent such approval. El Dorado at Santa Fe, Inc. v. Bd. No. 64-05. 5 Se ; 
of Cnty, Comm'rs, 1976-NMSC-029, 89 N.M. 313, 551 P.2d No waiver of dedication requirement. — The. re- 
1360. quirement found in this section that the road providing 
Mandamus proper remedy when duty not done. access to the subdivided land be dedicated prior to sale of 
— Before the passage of the New Mexico Subdivision Act any lot may not be waived by the county commission. 1964 
(Sections 47-5-9, 47-6-1 to 47-6-25, 47-6-26, 47-6-27, 47-6- Op. Atty Gen, No. 64-06., 
28 NMSA 1978) the board of county commissioners had ___ Law reviews. — For note, "Need for a Federal Policy 
nothing to do but the ministerial act of endorsing its ap- m1 cen Economic Development," see 2 N.M.L. Rev. 71 
proval on plats which complied with all statutory require- y 
ments for rural subdivisions, and mandamus was a rte Am, Jur, 2d, A.L.R, and C.J.S, references, — 83 Am. 
remedy when it refused to do so. El Dorado at Santa Fe, Jur, 2d Zoning and Planning §$§ 529 to 534, 541 to 576. 
Inc. v. Bd. of Cnty. Comm'rs, 1976-NMSC-029, 89 N.M. Constitutionality, construction and application of stat- 
313, 551 P.2d 1360. F utes regulating the subdivision or development of land for 
Subdivision with sold mobile homes upon leased sale in lots or parcels, 122 A.L.R, 501, ; 
parcels. — Where a large parcel of land has been subdi- Subdivision maps or plats, validity and construction of 
vided into smaller parcels, and mobile homes are placed regulations as to, 11 A.L.R.2d 524. 
on each parcel to be sold outright; but the land is leased Failure of vendor to comply with statute or ordinance 
on a periodic year-to-year basis, then it is unlawful for this requiring approval or recording of plat prior to convey- 
subdivision to lease the parcels if there are 25 or more ance of property as rendering sale void or voidable, 77 
parcels without having a plat approved by the county A.L.R.38d 1058, 


commission. 1970 Op. Att'y Gen. No. 70-84, overruled by 62 C.J.S, Municipal Corporations § 83. 
1976 Op. Att'y Gen. No. 76-9. 


47-5-4,. [Conditions affecting use or occupancy of subdivided land; 
written disclosure prior to sale. | 


It shall be unlawful to sell or lease until there has been disclosed in writing to the purchaser or 
lessee of a lot or parcel in the subdivided land, the following: 

A. all restrictions or reservations of record which subject the subdivide land to any unusual 
conditions affecting its use or occupancy; 

B. the fact that any street or road facilities have not been accepted for maintenance by a gov- 
ernmental agency when such is the case; 

C. availability of public utilities in the subdivision including water, eats gas and tele- 
phone facilities; 

D. if water is available only from subterranean sources the average depth of such water within 
the subdivision; 

E. the complete price and financing terms or rental; and 

F, . the existence of blanket encumbrances, if any, on such subdivision, unless such blanket en- 
cumbrances provide for a proper release or subordination of said blanket encumbrances to such 
lot or parcel. 


History: 1953 Comp., § 70-3-4, enacted by Laws Statement that subdivider does not know aver- 


1963, ch. 217, § 4. age depth of subterranean water is not in compliance 
ANNOTATIONS eee of Subdivision D. 1964 Op. Att'y Gen. 


Expert opinion on water depth more appropriate 
than subdivider's drilling experience. — In order to 
comply with Subdivision D, the opinion of a qualified ex- 
pert such as a qualified groundwater hydrologist would 


Acceptance is prerequisite to obligation to main- 
tain. — The specific requirement of disclosure to a buyer 
regarding whether the county has accepted subdivision 
roads for maintenance confirms that the legislature in- 
tended county acceptance of roads for maintenance to be a be more appropriate than the estimate of the subdivider 
prerequisite to a county obligation to maintain the subdi- based on the actual drilling of a well. i Op. Att'y Gen. 
vision roads. McGarry v, Scott, 2003-NMSC-016, 134 N.M. No, 64-05. 

32, 72 P.3d 608. 
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Law reviews. — For note, "Subdivision. Planning Enforceability, by landowner, of subdivision devel- 
Through Water Regulation in New Mexico," see 12 Nat. oper's oral promise to construct or improve roads, 41 
Res. J. 286 (1972). A.L.R.4th 573. 

For note, "Need for a Federal Policy in Indian Economic Waiver of right to enforce restrictive covenant by failure 
Development," see 2 N.M.L. Rev. 71 (1972), to. object to other violations, 25 A.L.R.5th 123. , 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. Laches or delay in bringing suit as affecting right to en- 
Jur. 2d Zoning and Planning §§ 518 to 520; force restrictive building covenant, 25 A.L.R, 5th 233. : 


91 C.J.S. Vendor and Purchaser § 65, | 


47-5-5. Advertising standards. 


Brochures, publications and advertising of any form relating to subdivided land shall: 

A. - not misrepresent or contain false or misleading statements of fact; 

B. not describe deeds, title insurance or other items included. in a transaction as "free," and 
shall not state that any lot or parcel is "free" or given as an "award" or "prize" if any consideration 
is required for any reason; 7 

C. not describe lots or parcels available for "closing costs only" or similar terms unless all 
such costs are accurately and completely itemized or when additional lots must be purchased at a 
higher price; 

D. not include an naeariele or other reference symbol as a means of contradicting or substan- 
tially changing any statement; 

E. disclose that individual lots or parcels are not identifiable when suchis the case; , 

F. ‘if illustrations of the subdivision are used, accurately portray the subdivision in its present 
state, and if illustrations are used portraying points of interest outside the subdivision, state the 
actual road miles from the subdivision; 

G. not contain artists’ conceptions of the subdivision or any facilities within it unless clearly de- 
scribed as such, and shall not contain maps unless accurately drawn to scale and the scale indicated; 

H. not contain references to any facilities, points of interest or municipalities located outside 
the subdivision unless the distances from the subdivision are stated 1 in the advertisement in ac- 
tual road miles. ; 


t 


History: 1953 Comp. . § 70-3-5, enacted by Laws For note, "Need for a Federal Policy in Indian Economic 
1963, ch, 217, § 5. Development," see 2 N.M.L. Rev. 71 (1972). ke 
Cross references. — For Real Estate Disclosure Act, Am. Jur. 2d, A.L.R. and C.J.S..references. — 12:Am, 
see 47-13-1 NMSA 1978 et seq. Jur. 2d Beukors § 20. 
Validity, construction and application of statutes or or- 
ANNOTATIONS dinances directed against false or fraudulent statements 
Law reviews. — For note, "Subdivision Planning — i advertisements, 89 A.L.R, 1004, 
Through Water Regulation in New Mexico," see 12 Nat. 35 C.J.S, False Pretenses § 30. 


Res. J, 286 (1972). 


47-5-6. Fraud; penalty. 


Any officer, agent or employee of any firm or corporation, or any other person who knowingly au- 
thorizes or assists in the publication, advertising, distribution or circulation of any false statement 
or representation concerning any subdivided land offered for sale or lease, and any person, firm 
or corporation who, with knowledge that any written statement relating to the subdivided land is 
false or fraudulent, issues, circulates, publishes or distributes it in this state, is guilty of a felony 
and shall be puinshed [punished] by imprisonment for not more than five years, or by a fine:of Hot 
more than one hundred thousand dollars ($100,000), or both. 


History: 1953 Comp., § 70-3-6, enacted. by Laws Validity, construction and application of statutes or or- 


1963, ch. 217, § 6. dinances directed against false or fraudulent statements 
Bracketed material. — The beadketad mtiaterial was in advertisements, 89 A.L.R. 1004. 

inserted by the compiler and is not part ofthelaw.. What constitutes false, misleading or deceptive adver- 
) . tising or promotional practices subject to action by Fed- 
ANNOTATIONS eral Trade Commission, 65 A.L.R.2d 225, 34 A.L.R. Fed. 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 77 Am, 507. 
Jat dd Vebdowand Purchase § 2. 35 C.J.S. False Pretenses §§ 30, 49; 37 C.J.S. Fraud § 

154, 
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47-5-7 SUBDIVISIONS GENERALLY 47-5-9 


47-5-7. Other violations; penalty. 


A. Itis unlawful to: | 
(1) willfully violate or fail to comply with any provisions of the Land Subdivision Act; or 
(2) advertise or publish, or assist in advertising and publishing in this state the sale or 
lease of any lot or parcel of subdivided land located in another state, territory or foreign country 
unless the advertisement or publication complies with the requirements of the Land Subdivision 
Act with respect to subdivisions located in this state. 
B. Any person, firm or corporation violating any provision of this section is guilty of a misde- 
meanor and shall be punished by a fine of not more than one hundred thousand dollars ($100,000). 


History: 19538 Comp., § 70-3-7, enacted by Laws : ANNOTATIONS 


1963, ch. 217, § 7. . 
Me 4 Refusal to bring criminal charges. — So long as the 


district attorney acts in good faith ‘and not arbitrarily, he 
may refuse to bring criminal charges for violation of the 
Land Subdivision Act. 1964 Op. Att'y’Gen. No. 64-05. 


47-5-8. [Injunction.] 


Whenever the attorney general of the state of New Mexico or any district attorney of a judicial 
district of the state of New Mexico, after a complaint has been filed by any individual alleging in- 
jury hereunder, or upon his own initiative, after investigation made, believes any officer, agent or 
employee of any firm or corporation or other person is knowingly violating or authorizing violation 
of any part of this act [47-5-1 through 47-5-8 NMSA 1978], he shall bring an action to enjoin the 
violation in any district court regardless of whether criminal charges are filed. 


History: 1953 Comp., § 70-3-8, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
1968, ch. 217, § 8. Jur. 2d Injunctions §§ 23, 38, 296. 
Compiler's notes. —.For refusal to bring criminal Jurisdiction, at the instance of governmental agency, to 
charges, see same catchline in notes to 47-5-7 NMSA 1978, enjoin an act amounting to a crime, 40 A.L.R. 1145, 91 
A.L.R. 315. 
ANNOTATIONS 483A C.J,8. Injunctions § 133, 


Enjoining violation of the Land Subdivision Act 
appears to be mandatory. 1964 Op. Att'y Gen. No. 64-05. 


47-5-9. Application. 


“The Land Subdivision Act applies to all subdivisions except where the subdivision is located 
within a county for which subdivision regulations have been adopted as provided in the ‘(New 
Mexico Subdivision Act [Chapter 47, Article 6 NMSA 1978]. 


History: 1953 Comp., § 70-3-9, enacted by Laws the owner or subdivider does not have to comply with the 


1973, ch. 348, § 37. act. 1964 Op. Att'y Gen, No. 64-05. 

‘Repeals and reenactments. — Laws 1973, ch. 348, § Number of parcels — The Land Subdivision Act ap- 
37, repealed 70-3-9, 1953 Comp., relating to applicability of plies to those situations where the land was divided into 
the Land Subdivision Act, and enacted the above section. 25 or more parcels before the effective date of the act and 

portions of it were being offered for sale or lease at the 
ANNOTATIONS time of the effective date of the act. 1964 Op. Att'y Gen. 
Compliance required for land presently offered No, 64-05. 


| 2 iL . 
for sale or lease. — This section requires compliance Law reviews. — For note, "Gabaldon v. Sanchez: New 


only from those owners or, subdividers of subdivided land Developments in the Law of Nuisance, Negligence and 


O Trespass," see 9 N.M.L. Rev. 367 (1979). 
cur he at pivoted’ Thy wiles Gr terke, 1964 Ob Atty Ren de aa Land Coe ceterencer, ! heAcr. 


Where a subdivision was completed and all lots were Jur, 2d Municipal Corporations § 102. 
sold before the effective date of the Land Subdivision Act, 
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PROPERTY LAW 


47-6-1 


ARTICLE 6 


County Subdivisions 


47-6-1 

Sec. 

47-6-1. Short title. 

47-6-2. Definitions. 

47-6-3, Final plat; description. 

47-6-4, Final plat acknowledgment; affidavit. 

47-6-5. Dedication for public use; maintenance. 

47-6-6, Filing with county clerk; duties of county clerk. 

47-6-7. Vacation of plats; approval; duties of county clerk; 
effect. 

47-6-8. Requirements prior to sale, lease or other convey- 
ance. 

47-6-9. Subdivision regulation; county authority. 


47-6-9.1. Merger of contiguous parcels; prohibition. 

47-6-10.. County subdivision regulations; hearings; ap- 
peal, 

47-6-11, Preliminary plat approval; summary review. 

47-6-11.1. Expiration of preliminary plat. 

47-6-11.2. Water permit required for final plat approval. 

47-6-11.3. Approval of final plats. 

47-6-11.4. Plat approval; proof of adequate water sup- 
ply on lands from which irrigation water 
rights have been severed. 


47-6-1. Short title. 


Sec, 

47-6-12, 47-6-13. Repealed. 

47-6-14. Public hearings on preliminary plats. 

47-6-15. Appeals. 

47-6-16. Succeeding subdivisions. 

47-6-17. Disclosure. 

47-6-18, Advertising standards. 

47-6-19. Road development. 

47-6-20, Public agencies required to provide counties 
with information. 

Information reports. 

Time limit on administrative action. 

Right of inspection; rescission. 

47-6-24. Schedule of compliance. 

47-6-25. Suspension of right of sale. 

47-6-25.1. Attorney general; district attorneys; investiga- 

tion. 

47-6-26. Injunctive relief; mandamus. 

47-6-27, Criminal penalties. 

47-6-27.1. Private remedies. 

47-6-27.2. Approval necessary for utility connection., 

47-6-28. Use of fees. 

47-6-29. Jurisdiction. 


47-6-21. 
47-6-22. 
47-6-23, 


Chapter 47, Article 6 NMSA 1978 may be cited as the "New Mexico Subdivision Act". 


History: 1953 Comp., § 70-5-1, enacted by Laws 
1973, ch. 348, § 1; 1995, ch. 212, § 1. 

Cross references, — For Land Subdivision Act, see 47- 
5-1 to 47-5-8 NMSA 1978. 

The 1995 amendment, effective July 1, 1996, substi- 
tuted "Chapter 47, Article 6, NMSA 1978" for "Sections 1 
through 30 and Sections 37 and 42 of this act". 


ANNOTATIONS 


Strict construction. — The subdivision statute is an 
enactment in derogation of the common law constituting 
restrictions upon the free use of property and must be 


strictly construed against the state in its attempt to én- 


force the statute. State v. Heck, 1991-NMCA-076, 112 N.M. 
513, 817 P.2d 247. 

Article was not designed to protect landowners 
owning land adjoining land being subdivided. Gab- 
aldon v. Sanchez, 1978-NMCA-1038, 92 N.M. 224, 585 P.2d 
1105. 

Plat approval a ministerial act under prior law. 
— Before the passage of the New Mexico Subdivision 
Act, the board of county commissioners had nothing to do 
but the ministerial act of endorsing its approval on plats 
which complied with all statutory requirements for rural 
subdivisions, and mandamus was a proper remedy when 
it refused to do so. El Dorado at Santa Fe, Inc. v. Board of 
Cnty, Comm'rs, 1976-NMSC-029, 89 N.M. 313, 551 P2d 
1360. 

Tracts forming part of the same land ‘area. — 
Tracts need not be contiguous to form part of the same 
area of land for purposes of the New Mexico Subdivision 
Act. Physical distances, common streets and utilities, and 
historical unity are considerations that might be evaluated 
in an appropriate case. State v. Heck, 1991-NMCA-076, 
112 N.M. 513, 817 P.2d 247. 
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Effect of city's summary approval of subdivision 
plans. — Summary approval of subdivision plans by the 
city of Las Cruces did not obviate the need for compliance 
with the New Mexico Subdivision Act and approval by the 
Dona Ana County board of commissioners. State v. Heck, 
1991-NMCA-076, 112 N.M, 513, 817 P.2d 247. ., : 

Purchasers defaulting on agreements. — The fact 
that certain purchasers defaulted on their agreements did 
not change the fact that the act of subdividing land for 
the purpose of sale triggered the New Mexico Subdivision 
Act. State v. Heck, 1991-NMCA-076, 112 N.M. 513, 817 
P.2d 247, 

Sufficient evidence to support finding of vio- 
lation, State ex rel, Stratton v. Alto Land & Cattle Co., 
1991-NMCA-146, 113 N.M. 276, 824 P.2d 1078. 

Law reviews. — For note, "State Securities Law: A 
Valuable Tool for Regulating Investment Land Sales," see 
7 N.ML.L. Rev. 265 (1977). 

For note, "Gabaldon v, Sanchez: New Developments in 
the Law of Nuisance, Negligence and Trespasen see ate 
N.M.L. Rev. 367 (1979). 

For annual survey of New Mexico law relating to prop- 
erty, see 12 N.M.L. Rev. 459 (1982). 

For note, "Definitional Loopholes Limit New Mexico 
Counties' Authority to Regulate Subdivisions," see 24 Nat. 
Res. J. 1083 (1984). 

For article, "Memories and Miracles Housing the Rural 
Poor along the United States-Mexico Border; A Compara- 
tive Discussion of Colonia Formation and Remediation in 
El Paso County, Texas, and Dona Ana County, New Mex- 
ico," see 27 N.M.L. Rev. 33 (1997). 

For article, "Rural Development Considerations for 
Growth Management," see 43 Nat. Res. J. 781 (2003). 
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47-6-2 COUNTY SUBDIVISIONS 47-6-2 


47-6-2. Definitions. 


_ As used in the New Mexico Subdivision Act: 

A. "board of county commissioners" means the governing board of a county; 

_B. "common promotional plan" means a plan or scheme of operation, undertaken by a single 
subdivider ora group of subdividers acting in concert, to offer for sale or lease parcels of land 
where the land is, either contiguous or part. of the same area of land or is known, designated or 
advertised as a common unit or. by a common name; 

C. "final plat" means a map, chart, survey, plan or replat certified by a licensed, registered land 
surveyor containing a description of the subdivided land with ties to permanent monuments pre- 
pared in a form suitable for filing of record; 

D. "immediate family member" means a husband, wife, father, stepfather, mother, stepmother, 
brother, stepbrother, sister, stepsister, son, stepson, daughter, stepdaughter, grandson, stepgrand- 
son, granddaughter, stepgranddaughter, nephew and niece, whether related by natural birth or 
adoption; 

E. "Indian nation, tribe or pueblo" means any federally recognized Indian nation, tribe or 
pueblo located wholly or partially in New Mexico; 

F. "lease" means to lease or offer to lease land; 

G. "parcel" means land capable of being described by location and boundaries and not dedi- 
cated for public or common use; 

H. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other entity; 

I.. "preliminary plat" means’a map of a proposed subdivision showing the character and pro- 
posed layout of the subdivision and the existing conditions in and around it, and need not be based 
upon an accurate and detailed survey of the land; 

J. "sell" means to sell or offer to sell land; 

K. "subdivide" means to divide a surface area of land into a subdivisions 

L. "subdivider" means any person who creates or who has created a subdivision individually or 
as part of a common promotional plan or any person engaged in the sale, lease or other conveyance 
of subdivided land; however, "subdivider" does not include any duly licensed real estate broker or 
salesperson acting on another's account; 

M. "subdivision" means the division of a surface area of land, including land within a previ- 

ously approved subdivision, into two or more parcels for the purpose of sale, lease or other con- 
veyance or for building development, whether immediate or future; but "subdivision" does not 
include: 
, (1) the sale, lease or other conveyance of any parcel that is thirty-five acres or larger in 
size within any twelve-month period; provided that the land has been used primarily and continu- 
ously for agricultural purposes, in accordance with Section 7-36-20 NMSA 1978, for the preceding 
three years; | 

(2) the sale or lease of apartments, offices, stores or similar space within a building; 

(8) the division of land within the boundaries of a municipality; 

(4) the division of land in which only gas, oil, mineral or water rights are severed from the 
surface ownership of the land; 

(5) the division of land created by court order where the order creates no more than one 
parcel per party; 

(6) the division of land for grazing or ranean activities; provided the land continues to be 
used for grazing or farming activities; 

(7) the division of land resulting only in the alteration of parcel boundaries where parcels 
are altered for the purpose of increasing or MecHiettis the size of contiguous parcels and where the 
number of parcels is not increased; 

(8) the division of land to create burial plots in a cemetery; 

(9). the division of land to create a parcel that is sold or donated as a gift to an immediate 
family member; however, this exception shall be limited to allow the seller or donor to sell or give 
no more than one parcel per tract of land per immediate family member; 
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47-6-2 PROPERTY LAW — 47-6-2 


(10) the division of land created to provide security for mortgages, liens or deeds of trust; 
provided that the division of land is not the result of a seller-financed transaction; 

(11) the sale, lease or other conveyance of land that’ creates no parcel smaller than’ one 
hundred forty acres; 

(12) the division of land to create a parcel that is donated to any trust or nonprofit cor- 
poration granted an exemption from federal income tax, as described in Section 501(c)(3) of the 
United States Internal Revenue Code of 1986, as amended; school, college or other institution with 
a defined curriculum and a student body and faculty that conducts classes on a regular basis; or 
church or group organized for the purpose of divine worship, sone sie teaching or other Specie 
cally religious activity; or 

(13) the division of a tract of land into two parcels that conform with applicable zoning 
ordinances; provided that a second or subsequent division of either of the two parcels within five 
years of the date of the division of the original tract of land shall be subject to the provisions of the 
New Mexico Subdivision Act; provided further that a survey, and a deed if a parcel is subsequently 
conveyed, shall be filed with the county clerk indicating that the parcel shall be subject to the pro- 
visions of the New Mexico Subdivision Act if the parcel is further divided within five years of the 
date of the division of the original tract of land; 

N. "terrain management" means the control of floods, drainage and erosion and measures re- 
quired for adapting proposed development to existing soil characteristics and topography; 

O. "time of purchase, lease or other conveyance" means the time of signing any document ob- 
ligating the person’‘signing the document to purchase, lease or otherwise Besa a legal interest 
in land; 

P. "type-one subdivision" means any subdivision containing five hundred or more Hareela. any 
one of which is less than ten acres in size; 

Q. "type-two subdivision" means any subdivision containing not fewer than twenty-five but not 
more than four hundred ninety-nine parcels, any one of which is less than ten acres in size; 

R. "type-three subdivision" means ‘any subdivision containing not more than twenty-four par- 
cels, any one of which is less than ten acres in size; 

S. "type-four subdivision" means any subdivision containing twenty-five or more parcels, each 
of which is ten acres or more in'size; and 

T. "type-five subdivision" means any subdivision containing not more wetey gina parcels, 
each of which is ten acres or more in size. 


History: 1953 Comp., § '70-5-2, enacted by Laws of each twenty-acre parcel which, if approved, would have 
1973, ch. 348, § 2; 1979, ch. 172, § 1; 1981, ch. 148, § 1; resulted in eight ten-acre lots with each lot separately 
1995, ch, 212, § 2; 2005, ch. 189, § 1; 2009, ch. 65, § 1; owned by one of the landowners; the Code provided for 


2013, ch, 96, § 1. minimum lot size family transfers and for small lot fam- 
The 2013 amendment, effective June 14, 2013, clari- ily transfers; the minimum lot size family transfer provi- 
fied an exception to the definition of "subdivision", deleted — sions had no intent or purpose requirements; the small 
former Paragraph 13 of Subsection M, which excepted the lot family transfer provisions provided that the purpose 
conveyance of a single tract of land within a five-year Pe: of the small lot family transfer was to maintain local cul- 
riod; and added Paragraph (13) of Subsection M. tural values by perpetuating and protecting a traditional 
The 2009 amendment, effective June 19, 2009, added method of land transfer within families and imposed 
Subsection EK, % requirements to achieve that purpose; and the County 
The 2005 amendment, effective June 17, 2005, added Development Review Board denied the landowners’ mini- 
a definition of "board of county commissioners", moved the mum size lot family transfer application on the ground 
definition of "common promotional plan" in former Sub- that the transfer did not meet the intent and purpose of 
section M to Subsection B and moved the definition of "fi- the small lot family transfer provisions of the Code, the 
nal plat" in former Subsection E to Subsection C. Board's decision was unreasonable and unlawful. Kirkpat- 
The 1995 amendment, effective July 1, 1996, rewrote rick v, Santa Fe Cnty, Bd: of Comm'rs, 2009-NMCA-110, 
the section to such an extent that a detailed comparison 147 N.M. 127, 217 P.3d 613; 
would be impracticable. Mobile home park. — Mobile home nase project was 


a "subdivision" as contemplated by the county's planning 


ANNOTATIONS (255) aiid platting ordinance, the New Mexico Subdivision Act, 
Family transfer. — Where a partnership of two fami- and the village's subdivision ordinances. Sandoval Cnty. 
lies divided eighty acres into four twenty-acre parcels: 2d. of Comm'rs v. Ruiz, 1995-NMCA-023, 119 N.M. 586, 
and. deeded two twenty-acre parcels to each family; each 893 P.2d 482, : Seif 
husband then deeded to his wife one twenty-acre tract; Mere division of land is not subdivision: there 
the parties then filed a family transfer application pursu- Thiuat bewproot thet atishmetime pribr to Alienation there 
ant to the Santa Fe County Land Development Code to has been a division of one parcel into five or more, and 
allow each landowner to deed his or her spouse one-half that the dividing was done so that the smaller parcels 


could be sold or leased. State ex rel. Anaya v, Select W. 
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Lands, Inc., 1979-NMCA-161, 94 N.M. 555, 613. P.2d 425, of boundaries, the amendments fall within the scope of 
cert. quashed, 94 N.M, 675, 615 P.2d 992 (1980), the Subsection I(7) exemption, and no reevaluation under 

Owner must manifest fact of division before the 1973 New Mexico Subdivision Act is triggered. If the 
parcels offered for sale. — The owner must mani- commission concludes, on the other hand, that the plat 
fest by some overt conduct a clear indication that a di- amendments constitute a major revision of the original 
vision has already taken place before the parcels are subdivision, the 1973 standards apply. In either event, the 
offered for sale, State ex rel. Anaya v. Select W. Lands, county commission must examine the proposed amend- 
Inc., 1979-NMCA-161, 94 N.M. 555, 618 P.2d 425, cert. ments to the old plats to make such a determination. 1982 
quashed, 94 N.M. 675, 615 P.2d 992 (1980). Op. Att'y Gen. No, 82-11. 

Division of lot into two lots was "subdivision". — If proposed alterations to a. pre-1973 subdivision in- 
Seller's division of twenty-acre plot into two ten-acre plots, volve a wholesale vacating of an entire platted area and 
although allegedly made in order to help buyer acquire fi- subsequent transfer of those vacated lots into a previously 
nancing, was nonetheless a "subdivision" of the property; unplatted area, such resubdivision efforts rise to the level 
because seller, as a result, had subdivided the land five of an entirely new subdivision which would require the 
times in three years, seller became a "subdivider" within subdivider to apply for subdivision approval under the 
the meaning of former Subsection I, and was therefore 1973 New Mexico Subdivision Act as a "new" subdivision. 
subject under this act to the state's action for costs of plat- 1982 Op. Att'y Gen. No. 82-11. 
ting and basic infrastructure. State ex rel. Udall v. Cress- Division of lot into four lots not "subdivision". — 
well, 1998-NMCA-072, 125 N.M. 276, 960 P.2d 818, cert. The division of a lot in an approved subdivision into four 
denied, 125 N.M. 147, 958 P.2d 105. or fewer lots by a purchaser does not constitute a "subdi- 

Order not authorized. — Order obtained by attorney vision" under the New Mexico Subdivision Act, 1982 Op. 
general compelling performance by defendant subdividers Att'y Gen. No. 82-04. 
of a duty that the Act imposes only on a subdivider of a Division of land upon dissolution of partnership not 
larger subdivision was not authorized under the Act. State a subdivision. — A partnership of two individuals subdi- 
ex rel. Stratton v. Alto Land & Cattle Co., 1991-NMCA-146, vided and sold four parcels from within an original tract and 
113 N.M. 276, 824 P.2d 1078. retained ownership over the remaining acreage in the name 

Party dividing land need not own the land out- of the partnership. Thereafter the partnership dissolved and 
right in fee simple in order to be subdivider; he need the remaining property was divided between the two former 
only be creating a subdivision. 1977 Op. Att'y Gen. No. 78- partners through an exchange of quit claim deeds. The exist- 
19° ing divisions and sales do not now constitute a "subdivision" 

Subdivider includes purchaser under executory within the meaning of the act. Only four parcels have been 
real estate contract. — The definition of a "subdivider" subdivided and sold. Although a further division took place 
includes an individual who is a purchaser under an execu- into two parcels upon dissolution of the partnership, such a 
tory real estate contract which provides for rescission or subdivision would not be for the purpose of sale or lease so 
forfeiture for a breach of certain covenants. 1977 Op. Att'y long as the parcels are retained by the owners of the original 
Gen. No. 78-19. tract. 1977 Op. Att'y Gen. No. 77-22. 

When resubdivision must comply with current Partnership's subdivisions are added to subse- 
subdivision standards. — The later resubdivision or al- quent individual transfers. — However, if either for- 
teration of or amendment to pre-1973 subdivisions must mer partner subdivides and sells or leases one more par- 
comply with the new, current subdivision standards if cel from within the original tract, the entire tract would 
such resubdivision activity substantially affects the new become a "subdivision" within the meaning of this section. 
regulated areas of concern which are addressed by the 1977 Op. Att'y Gen. No. 77-22. 
new 1978 New Mexico Subdivision Act (i.e., sufficiency of County cannot extend "subdivision" time limit 
water, quality of water, roads, etc.). 1982 Op. Att'y Gen. beyond three years. — Since this section sets forth a 
No, 82-11, three-year time limit, a county commission cannot, by reg- 

If the county commission determines that amend- ulation, extend the definition of "subdivision" to divisions 
ments to a pre-1973 plat are merely minor adjustments of land over five years. 1981 Op: Att'y Gen. No. 81-02. 


47-6-3. Final plat; description. 


A, Any person desiring to subdivide land shall have a final plat of the proposed subdivision 
certified by a surveyor registered in New Mexico. The final plat shall: 

(1) define the subdivision and all roads by reference to permanent monuments; 

(2) accurately describe legal access to, roads to and utility easements for each parcel, and 
if the access or easements are based upon an agreement, the recording data in the land records for 
the agreement; 

(3) number each parcel in progression, give its dimensions and the dimensions of all land 
dedicated for public use or for the use of the owners of parcels fronting or adjacent to the land; and 

(4) delineate those portions of the subdivision that are located in a flood plain. 

B. Descriptions of parcels by number and plat designation are valid in conveyances and valid 
for the purpose of taxation. 


History: 1953 Comp., § 70-5-3, enacted by Laws in Subsection A, substituted "final plat" for "plat" in two 
1973, ch. 348, § 3; 1995, ch. 212, § 3. places in the introductory paragraph, substituted the lan- 
The 1995 amendment, effective July 1, 1996, substi- guage beginning "legal access to" for "each parcel" at the 
tuted "Final plat" for "Subdivision" in the section head- end of Paragraph (2), added Paragraph (4) and made re- 
ing; added the subsection and paragraph designations; lated and minor stylistic changes, 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur. 2d Zoning and Planning §§ 521 to. 527. 


91 C.J.S. Vendor and Purchaser § 39. 


47-6-4, Final plat acknowledgment; affidavit. 


Every final plat shall contain a statement that the land being subdivided is subdivided in accor- 
dance with the final plat. The final plat shall be acknowledged by the owner and subdivider or their 
authorized agents in the manner required for the acknowledgment of deeds. Every final plat sub- 
mitted to the county clerk shall be accompanied by an affidavit of the owner and subdivider or their 
authorized agents stating whether or not the proposed subdivision lies within the subdivision regu- 
lation jurisdiction of the county. A copy of the final plat shall be provided to every purchaser, lessee 
or other person acquiring an interest in the subdivided land prior to sale, lease or other conveyance. 


History: 1953 Comp., § 70-5-4, enacted by Laws in the second and third sentences; and added the final sen- 
1973, ch. 348, § 4; 1995, ch. 212, § 4, tence. 

The 1995 ameridment, effective July 1, 1996, substi- 
tuted "Final plat" for "Plat" in the section heading and 
"final plat" for "plat" throughout the section; substituted 
"final plat" for "desire of the owner of the land" at the end 
of the first sentence; substituted "subdivider" for "owner" 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 83 Am: 
Jur. 2d Zoning and Planning §§ 529 to 534, 546 to 574. 
62 C.J.S. Municipal Corporations § 83. 


47-6-5. Dedication for public use; maintenance. 


The final plat shall contain a certificate stating that the board of county commissioners ac- 
cepted, accepted subject to improvement or rejected, on behalf of the public, any land offered for 
dedication for public use in conformity with the terms of the offer of dedication. Upon full confor- 
mance with the county road construction standards, the roads may be accepted for maintenance 
by the county. Acceptance of offers of dedication on a final plat shall not be effective until the.final 
plat is filed in the office of the county clerk or a resolution of acceptance by the board of county 


commissioners is filed in such office. 


History: 1953 Comp., § 70-5-5, enacted by Laws 
1973, ch. 348, § 5; 1981, ch. 148, § 2; 1995, ch. 212, § 5. 

Cross references. — For record of survey require- 
ments, see 61-23-28.2 NMSA 1978. 

The 1995 amendment, effective July 1, 1996, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 

The 1981 amendment added "maintenance" at the 
end of the section heading and added the last two sen- 
tences in the section. 


ANNOTATIONS 


Formal county acceptance is required under the 
Subdivision Act to obligate the county for road mainte- 
nance and such acceptance cannot be satisfied through 
the common law doctrines of prescriptive acquisition or 
implied dedication. McGarry v. Scott, .2003-NMSC-016, 
134 N.M. 32, 72 P.3d 608. 

Public use of a road, school bus. routes, and postal ser- 
vice'do not establish an ‘acceptance by a county of road 
maintenance obligations; such acts do not unequivocally 
show intent to assume jurisdiction, particularly in the 
face of filed disclosure forms that clearly show county 
rejection of maintenance obligations, McGarry v. Scott, 
2003-NMSC-016, 134 N.M. 32, 72 P.3d 608, 


The specific requirement under Section 47-5-4. NMSA 
1978 of disclosure to a buyer regarding whether the 
county has accepted subdivision roads for maintenance 
confirms that the legislature intended county acceptance 
of roads for maintenance to be a prerequisite to a county 
obligation to maintain the subdivision roads. McGarry. v. 
Scott, 2003-NMSC-016, 134 N.M. 32, 72 P.3d 608. 

Specificity of road and road maintenance provi- 
sions. — The Subdivision Act deals with the subject. of 
subdivision roads and county road maintenance in a much 
more detailed way than Sections 67-2-1 and 67-2-2 NMSA 
1978; therefore, the Subdivision Act controls over the 
more general statutes, McGarry v, Scott, 2003-NMSC-016, 
134 N.M, 32, 72 P.3d 608. 

Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 23 Am, 
Jur, 2d Dedication §§ 30, 43, 44, 47, 48, 60, 61. 

Sales of lots with reference to plats as conferring, i in ab- 
sence of effective dedication to public, rights upon others 
than lots owners in respect to streets shown by plat, 172 
A.L.R. 167. 

Validity and construction of regulations as to subdivi- 
sion maps and plats, 11 A.L.R.2d 524. 

26 C.J.S. Dedication §§ 26; 40, 


47-6-6. Filing with county clerk; duties of county clerk. 


The county clerk shall not accept for filing any final plat subject to. the New Mexico Subdivi- 
sion Act that has not been approved as*provided in the: New Mexico Subdivision Act. Whenever 
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separate documents are to be recorded concurrently with the final plat,'the county clerk shall 
cross-reference such documents. Preliminary plats shall not be filed with the county clerk. 


History: 1953 Comp., § 70-5-6, enacted by Laws 
1973, ch. 348, § 6; 1979, ch. 172, § 2; 1995, ch. 212, § 6. 
~ The 1995 amendment, effective July 1, 1996, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


NMCA-081, 141 N.M. 316, 154 P.3d 691, cert. denied, 
2006-NMCERT-011, 140 N.M. 846, 149 P.3d 943. 

Law reviews. — For note, "Definitional Loopholes 
Limit New Mexico Counties' Authority to Regulate Subdi- 
visions," see 24 Nat, Res, J. 1083 (1984), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur, 2d Dedication §§ 26, 27, 37, 38, 40. 


Duties of clerk. — A county clerk's authority to con- 26 C.J.S, Dedication § 22. 


duct a substantive review of the contents of a survey plat 
is limited to the threshold question of whether a plat ac- 
3 oleae a subdivision of land.,Valdez v, Vig, 2007 


47-6-7. Vacation et plats; areal: duties of county clerk; effect. 


A. Any final plat fled’ in the office of the county clerk may be vacated or a portion of the final 

plat may be vacated if: 
(1) the owners of the land proposed to be vacated sign an acknowledged statement, declar- 
ing the final plat or a portion of the final plat to be vacated; and . 
_ (2) the statement is approved by the board of county commissioners of the county within 
whose platting authority the vacated portion of the subdivision is located. 

B. In approving the vacation of all or a part of a final plat, the board of county commissioners 
shall determine whether or not the vacation will adversely affect the interests of persons on con- 
tiguous land or persons within the subdivision being vacated. In approving the vacation of all or a 
portion of a final plat, the board of county commissioners may require that streets dedicated to the 
county in the final plat continue to be dedicated to the county. The owners of parcels on the vacated 
portion of the final plat may enclose i in eto proportions the adjoining streets and alleys that are 
authorized to be abandoned. 

C. The approved statement penne the vacation of a portion or all of a final plat shall be filed 
in the office of the county clerk in which the final plat is filed. The county clerk shall mark the final 
plat with the words "Vacated" or "Partially Vacated" and refer on the anal plat to the volume and 
page on which the statement of vacation is recorded. 

D. The rights of any utility existing prior to ay vacation, total or partial, of any final plat are 
not affected by the vacation of a final plat. 


History: 1953 Comp., § 70-5-7, enacted by Laws 
1973, ch. 348, §. 7; 1995, ch. 212, § 7. 

The 1995 amendment, effective July 1, 1996, substi- 
tuted "final plat” for "plat" throughout the section; substi- 
tuted "final plat" for "original plat" in the second sentence 
of Subsection B and in two places in Subsection C; substi- 


ANNOTATIONS 


Law reviews. — For note, "Gabaldon v. Sanchez: New 
Developments in the Law of Nuisance, Négligence and 
Trespass," see 9 N.M.L. Rev. 367 (1979). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 


ee 


tuted "parcels" for "lot" in the third sentence of Subsection C.J.S. Municipal Cor porations § 84. 


B; and made minor stylistic changes, 


47-6-8. Requirements prior to sale, lease or other conveyance. 


It is unlawful to sell, lease or otherwise convey land within a subdivision before the following 
conditions have been met: 

A. the final plat has been approved by the board of county commissioners and has been filed 
with the clerk of the county in.which the subdivision is located. Where a subdivision lies within 
more than one county, the final plat shall be approved by. the board of county commissioners of 
each county in which the subdivision is located and shall be filed with the county clerk of each 
county in which the subdivision is located; ) 

B. the subdivider has furnished the board of county commissioners a sample copy of his sales 
contracts, leases and any other documents that will be used, to convey an interest in the subdi- 
vided land; and 


803 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


47-6-9 PROPERTY LAW 47-6-9 


C. all corners of all parcels and blocks within a subdivision have been permanently marked 
with metal stakes in the ground and a reference stake placed beside one:corner of each parcel. 


History: 1953 Comp., § 70-5-8, enacted by Laws 
1973, ch, 348, § 8; 1995, ch. 212, § 8. ° 

The 1995 amendment, effective July 1, 1996, added 
"or other conveyance" at the end of the section heading; 
inserted "or otherwise convey" and "before the following 
conditions have been met" in the introductory paragraph; 
substituted "final plat" for "subdivision plat" in two places 
in Subsection A; in Subsection B; deleted "It is unlawful to 
sell or lease land in a type-one, type-two or type-four sub- 
division until" at the beginning and inserted "sample"; de- 
leted "Prior to the sale or lease of any parcel within a type- 
one, type-two or type-four subdivision by a subdivider in 
the ordinary course of business" at the beginning in Sub- 
section C; and made related and other stylistic changes. 


ANNOTATIONS 


Individual, sporadic sales of less than five par- 
cels not subdivision. — Sales of individual parcels from 
large tract, on a sporadic and spontaneous basis, never 
resulting in a division of the remaining tract into five 
or more parcels at.any given time, is not included in the 
definition of "subdivision." State ex rel, Anaya v. Select W. 
Lands, Inc., 1979-NMCA-161, 94 N.M. 555, 6138 P.2d 425 
(Ct. App. 1979), cert. quashed, 94 N.M. 675; 615 P.2d 992. 

Landowner not subject to criminal sanctions. — A 
landowner would not be subject to criminal sanctions as a 


subdivider if, over the entire period of his lifetime, he sold 
off five or more smaller portions of his much larger ranch 
holdings to neighboring ranchers or to persons seeking iso- 
lated retreats, because such an interpretation gives no effect 
whatever to the exception of retained land from the classi- 
fication of subdivision lands. State ex rel. Anaya v. Select W. 
Lands, Inc., 1979-NMCA-161, 94 N.M. 555, 613 P.2d 425 (Ct. 
App. 1979), cert. quashed, 94 N.M. 675, 615 P.2d 992. 
Purpose of subdivision laws in general, and the 1973 
New Mexico Subdivision Act in particular, is to guide land 
development through the power to withhold the privilege 
of filing subdivision plats and amendments thereto that do 
not conform to the established and current minimum re- 
quirements and standards. 1982 Op. Att'y Gen. No. 82-11. 
Law reviews. — For note, "Gabaldon v. Sanchez: New 


Developments in the Law of Nuisance, Negligence and 


Trespass," see 9 N.M.L. Rev. 367 (1979). 
Am. Jur, 2d, A.L.R. and C.J.S. references. a 83 Am, 


‘Jur. 2d Zoning and Planning §§ 529 to 535, 540, 546 to 


574, 1026, 

Failure of vendor to comply with statute or ordinance 
requiring approval or recording of plat prior to convey- 
ance of property as rendering sale void or voidable, 77 
A.L.R.3d. 1058. 

62 C.J.S. Municipal Corporations § 83. 


47-6-9. Subdivision regulation; county authority. 


A. The board of county commissioners of each county shall regulate, subdivisions within the 
county's boundaries. In regulating subdivisions, the board of county commissioners of each county 
shall adopt regulations setting forth the county's requirements for: 

(1) preliminary and final subdivision plats, including their content and format; . 
(2) quantifying the maximum annual water requirements of subdivisions, including water 


for indoor and outdoor domestic uses; 


(3) assessing water availability to meet the maximum annual water reudirem Eat of sub- 


divisions; 
(4) water conservation measures; 


(5) water of an acceptable quality for human consumption and for protecting the’ water 


supply from contamination; 
(6) liquid waste disposal; 
(7) solid waste disposal; 
(8) legal access to each parcel; 


(9) sufficient and adequate roads to each parcel, including ingress and egress for emer- 


gency vehicles; 
(10) utility easements to each parcel; 
(11) terrain management; 
(12) phased development; 


(13) protecting cultural properties, archaeological sites and unmarked burials, as required 
by the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 1978]; 
(14) specific information to be contained in a subdivider's disclosure statement in addition 


to that required in Section 47-6-17 NMSA 1978; 


(15) reasonable fees approximating the cost to the county of determining compliance with 
the New Mexico Subdivision Act and county subdivision regulations while passing upon subdivi- 


sion plats; 


(16) a summary procedure for reviewing certain type-three and all type-five subdivisions 


as provided in Section 47-6-11 NMSA 1978; 
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(17) recording all conveyances of parcels with the county clerk; 

(18) financial security to assure the completion of all improvements that the subdivider 
proposes to build or to maintain; _ 

(19) fencing subdivided land, where appropriate, in conformity with Section 77-16-1 NMSA 
1978, which places the duty on the purchaser, lessee or other person acquiring an interest in the 
Bpdiadad land to fence out livestock; and 

(20) any other matter relating to subdivisions that the board of county commissioners 
feels is necessary to promote health, safety or the general welfare. 

B. Subsection A of this section does not preempt the authority of any state agency to regulate 
or perform any activity that it is required or authorized by law to perform. 

C. Nothing in the New Mexico Subdivision Act shall be construed to limit the authority of 
counties to adopt subdivision regulations with requirements that are more stringent than the re- 
quirements set forth in the New Mexico Subdivision Act, provided that: 

(1) the county has adopted a comprehensive plan in accordance with Section 3-21-5 NMSA 
1978; 

(2) the comprehensive plan contains goals, objectives'and policies that identify and ex- 
plain the need for requirements that are more stringent; and 

(3) the more sek tt “ketones are specifically identified in the comprehensive 
plan. 

D. The board of county commissioners of a class A county with a population according to the 
most recent federal decennial census of greater than three hundred thousand may delegate the 
authority to review and approve preliminary plats and final plats to a:'county administrative of- 
ficer or to the planning commission; provided that the delegation complies with the public hearing 
requirements contained in Section 47-6-14 NMSA 1978. 


History: 1953 Comp., § 70-5-9, enacted by Laws suspension or revocation of plat approval remain realities 
1978, ch. 348, § 9; 1981, ch. 148, § 3; 1995, ch. 212, § 9; for the developer until the subdivider complies with the 
2008, ch. 322, § 1; 2005, ch. 139, § 2. reasonable conditions imposed by the county within its au- 

The 2005 amendment, effective June 17, 2005, added thority. Parker v. Bd. of Cnty. Comm'rs, 1979-NMSC-101, 
Subsection D to provide that the board of county commis- 93 N.M. 641, 603 P.2d 1098. 
sioners of a class A county with a population greater that ‘When resubdivision must comply with current 
three hundred thousand may delegate authority to review subdivision standards. — The later resubdivision or al- 
and approve plats to an administrative officer or to the teration of or amendment to pre-1973 subdivisions must 
planning commission. comply with the new, current subdivision standards if 

The 2003 amendment, effective June 20; 2003, deleted such resubdivision activity substantially affects the new 
former Subsections C and D, concerning when counties regulated areas-of concern which are addressed by the 
shall adopt regulations pursuant to the section, and redes- new 1973 New Mexico Subdivision Act (i.e., sufficiency of 
ignated former Subsection E as present Subsection C; re- water, quality of water, roads, etc.), 1982 Op. Att'y Gen. 
wrote present Subsection C to create present Subsection C. ©. No, 82-11. 
and Paragraph C(1) and added Paragraphs C(2) and C(3). If proposed alterations to a pre- -1973 subdivision in- 

The 1995 amendment, effective July 1, 1996, rewrote volve a wholesale vacating of an entire platted area and 
the section to such an extent that a detailed comparison subsequent transfer of those vacated lots into a previously 
would be impracticable. unplatted area, such resubdivision efforts rise to the level 

of an entirely new subdivision which would require the 
ANNOTATIONS subdivider to apply for subdivision approval under the 


1973 New Mexico Subdivision Act as a "new" subdivision. 
1982 Op. Att'y Gen. No. 82-11. 

Duties of county commission relating to plat 
amendments. — If the county commission determines 


_ Formerly, board without power to regulate devel- 
opment. — Prior to enactment of the New Mexico Sub- 
division Act, the power to adopt, promulgate and enforce 


subdivision regulations had not been delegated to the : 
board of county commissioners, and regulations which that amendments to a pre-1978 plat are merely minor ad- 


diportadito etibower tt to order a phased development justments of boundaries, the amendments fall within the 
ate utterly siete EipDurods at he og Fe, Inc, v. Od. of scope of the 47-6-2 I(7) NMSA 1978 exemption from the 


: 4 1978 definition of "subdivision" and no reevaluation un- 
“8 re ae CNIS gis eth pies. 0oh Bad der the 1973 New Mexico Subdivision Act is triggered. If 


Standards may be broad. — Standards adopted pur- the commission concludes, on the other hand, that the plat 
suant to the New Mexico Subdivision Act may be broad, amendments constitute a major revision of the original 
general standards, so long as they are capable of reason- subdivision, the 1978 standards apply. In either event, the 
able application and are sufficient to limit and define county commission must examine the proposed amend- 
the board's discretionary powers. Parker v. Bd. of Cnty, ments to the old plats to make such a determination. 1982 
Comm'rs, 1979-NMSO-101, 93 N.M. 641, 603 P.2d 1098. Op Atty: Gann o Basia to f , 

Effect of noncompliance with plat approval pre- Selective compliance with current regulations 
requisites. — Where the subdivider fails to meet the permityed, — Ting Quay cormiseion. may Pepi, com: 
conditions he agreed to accomplish and which were re- plitincefion a selective’ ysis; watltinly those-current-sub- 
quired by the county as a prerequisite to plat approval, division regulations and minimum standards that are, 
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or may be, actually affected by a proposed resubdivision. For article, "Rural: Development Considerations for 
1982 Op. Att'y Gen. No. 82-11. _,., Growth, Management," see 43 Nat. Res, J. 781 (2003). 

Law reviews, — For note, "Gabaldon v. Sanchez : New Am. Jur, 2d, A.L.R. and C.J.S. references. — 83 Am. 
Developments in the Law of Nuisance, Negligence and Jur. 2d Zoning and Planning 8§°518 to 527, 531 to 534, 
Trespass," see 9 N.M.L. Rev. 367 (1979), 562 to 574. 

For article, "Access to Solar Energy; The Problem and , Constitutionality, construction, and application of stat- 
its Current Status," see 22 Nat. Res, J. 21 (1982). utes regulating the subdivision or development of land for 

For note, "Definitional Loopholes Limit New Mexico sale or lease in lots or parcels, 122 A.L.R. 501. . 
Counties' Authority to Regulate Subdivisions," see 24 Nat. 63 C.J.S. Municipal nah re as 1049, ‘1051, 1061, 
Res. J. 1083 (1984). /; 1064. 


47-6-9.1. Merger of contiguous ae prohibition. 


A. Contiguous parcels that are owned by a single owner shall not be ee ‘sp a board of 
county commissioners to be merged into one parce! if: BIS 
(1) . each of the contiguous parcels: ' 
(a) is shown on the official plat map of the county; or 
(b) was created by a deed or survey recorded with the office of the county clerk; 
(2) the chain of title to the contiguous parcels clearly demonstrates that the parcels have 
been considered separate prior to transfer into common ownership; and 
(8) the owner of the contiguous parcels has taken no action to consolidate the parcels:. 
B. Nothing in this section limits a board of county commissioners, pursuant to notice and pub- 
lic hearing, from requiring consolidation of contiguous parcels in:common ownership for the pur- 
pose of enforcing minimum zoning or ap divasion standards on the parcels. 


2 


History: Laws 2003, ch. 326, § 1. art. IV, § 23, was effective’ Jab 20, 2003, 90 Pi ae 
Effective dates. — Laws 20038, ch. 326 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const,, 


47-6-10. pouty subdivision regulations; eatioae appeal. 


In promulgating Luitdronaiars regulations, the board of county commissioners shall adhere to the 
following procedures. panaherbate 


A.. Prior to adopting, amending or Senealing any regulation, the board of county commissioners — 


shall consult with representatives of the office of the state engineer, the department of environ- 
ment, the cultural affairs department, all soil and water conservation districts within the county, 
the department of transportation and the attorney general about the subjects within their respec- 
tive expertise for which the board of county commissioners is considering promulgating a regula- 
tion. In the process of the consultation, the representatives of each of the state agencies shall give 
consideration to the conditions peculiar to the county and shall submit written guidelines to the 
board of county commissioners for its consideration in formulating regulations. The guidelines: 

(1) shall be given consideration by the board of county commissioners in the formulation of 
the county's subdivision regulations; 

(2) shall become a part of the record of any, ABSEINE A in which regulations are > AOR MEE 
amended or repealed; and 

(3) may be in such detail as the agency invaliies! desires. ibdue 

B.. A regulation may not be adopted, amended or repealed until after a public hearing held by 

the board of county commissioners. Notice of the hearing shall be or at least thirty days prior 
to the hearing date and shall state: 

(1) the subject of the regulation; 

(2) the time and place of the hearing; 

(3) the manner in which interested persons may present thre views; and 

(4) the place and manner in which interested persons may secure copies of any proposed 
regulation. The board of county commissioners may impose a reasonable charge for the costs of 
reproducing and mailing of the proposed regulations. 

_C... The notice shall be published in a newspaper of general circulation in the county. 
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D. Reasonable effort shall be made to give notice to all persons who have made a written re- 
quest to the board of county commissioners for advance notice of its hearings. 

E. The board of county commissioners shall give the state engineer, the department of environ- 
ment, the cultural affairs department, the department of transportation, all soil and water conserva- 
tion districts within the county and the attorney general thirty days' notice of its regulation hearings. 

F. At the hearing, the board of county commissioners shall allow all interested persons reason- 
able opportunity to submit data, views or arguments, orally or in writing, and to examine wit- 
nesses testifying at the hearing. The board shall keep a complete record of the hearing proceedings. 

G. Representatives from the office of the state engineer, the department of environment, the 
cultural affairs department, all soil and water conservation districts within the county, the depart- 
ment of transportation and the attorney general shall be given the opportunity to make an oral 
statement at the hearing and to enter into the record of the hearing a written statement setting 
forth any comments that they may have about the proposed regulation, whether favorable or un- 
favorable, when the proposed regulation relates to an issue that is within the agencies’ respective 
areas of expertise. 

H. A regulation is not invalid because of the failure of a state agency to submit a guideline 
prior to the promulgation of the regulation or because the representative of a state agency did not 
appear at a public hearing on the regulation or did not make any comment for entry in the hearing 
record. 

I. The board of county commissioners shall act on the proposed regulations at the regulation 
hearings or at a public meeting to be held within thirty days of the hearing on the proposed regu- 
lations. Upon adopting, amending or repealing the regulations, the board of county commissioners 
shall include in the record a short statement setting forth the board's reasoning and the basis of 
the board's decision, including the facts and circumstances considered and the weight given to 
those facts and circumstances. 

J. Any person heard or represented at the hearing shall be given written notice of the board's 
decision, including the facts and circumstances considered, if the person makes a written request 
to the board for notice of its decision. 

K. A regulation, amendment or repeal is not effective until thirty days after it is filed with the 
county clerk. 

L. Any person who is or may be adversely affected by a decision of the board of county commis- 
sioners to adopt, amend or repeal a regulation may appeal that decision to the district court. All 
appeals shall be upon the record made at the hearing and shall be filed in the district court within 
thirty days after the board of county commissioners votes to adopt, amend or repeal the regulation. 

M. An appeal is perfected by filing a notice of appeal in the district court of the county that 
has adopted, amended or repealed the regulation. The appellant shall certify in the notice of ap- 
peal that arrangements have been made with the board of county commissioners for preparation 
of a sufficient number of transcripts of the record of the hearing to support the appeal, including 
one copy that the appellant shall furnish at the appellant's own expense to the board of county 
commissioners. A copy of the notice of appeal shall also be served upon the board of county com- 
missioners. 

N. Upon appeal, the district court shall set aside the regulation only if it is found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence; or 
(8) otherwise not in accordance with law. 
O. Any party to the action in district court may appeal to the court of sane for further relief. 


History: 1953 Comp., § 70-5-10, enacted by Laws “county clerk", deleted "and the state records administra- 
1973, ch. 848, § 10; 1977, ch. 258, § 71; 1995, ch. 212,§ tor". 
10; 2019 ch. 9, § 1. The 1995 amendment, effective July 1, 1996, rewrote 

Cross references. — For procedures governing ad- the section to such an extent that a detailed comparison 
ministrative appeals to the district court, see Rule 1-074 would be impracticable. 
NMRA. 

The 2019 amendment, effective July 1, 2019, removed ANNOTATIONS 
the requirement that county subdivision regulations be Am. Jur. 2d, A.L.R. and CJ.S. references. — 83 Ani, 
filed with the state records administrator, and made cer- Jur, 2d Zoning and Planning 8§ 765, 768, 769, 779, 780, 
tain technical amendments; and in Subsection K, after 1026. 
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Validity and construction of statutory notice require- 62 C.J.S. Municipal, Corporations §§ 226i8); (12), 
ments prerequisite to adoption or amendment of zoning 228(4). F 
ordinance or regulation, 96 A.L.R.2d 449, 


47-6-11. Preliminary plat approval; summary review. - 


A, Preliminary plats shall be submitted for type-one, type-two, type- -three, except Reade Ly 
subdivisions that are subject to review under summary procedure as set forth in Subsection I of 
this section, and type-four subdivisions. 

B. Prior to approving the preliminary plat, the board of county commissioners of the county in 
which the subdivision is located shall require that the subdivider furnish documentation.of: 

(1) water sufficient in quantity to fulfill the maximum annual water requirements of the 
subdivision, including water for indoor and outdoor domestic uses; : 

(2) water of an acceptable quality for human consumption and measures to protect the 
water supply from contamination; 

(3) the means of liquid waste disposal for the subdivision; 

(4) the means of solid waste disposal for the subdivision; 

(5) satisfactory roads to each parcel, including ingress and egress for emergency, vehicles, 
and utility easements to each parcel; 

(6) terrain management to protect against flooding, inadequate drainage and erosion; and 

(7) protections for cultural properties, archaeological sites and unmarked burials that may 
be affected directly by the subdivision, as required by the Cultural Properties Act [18-6-1 through 
18-6-17 NMSA 1978]. 

C. In addition to the requirements of Subsection B of this section, prior to approving the pre- 
liminary plat, the board of county commissioners of the county in which the subdivision is located 
shall: 

(1) determine whether the subdivider can fulfill the proposals contained in the subdivid- 
er's disclosure statement required by Section 47-6-17 NMSA 1978; and... 

(2) determine whether the subdivision will conform with the New Mexico Subdivision Act 
and the county's subdivision regulations. 

D. The board of county commissioners shall not approve the preliminary plat if the subdivider 
cannot reasonably demonstrate that the subdivider can fulfill the requirements of Subsections B 
and C of this section. 

E. Any subdivider submitting a preliminary plat for approval shall submit sufficient informa- 
tion to the board of county commissioners to permit the board to determine whether the subdi- 
vider can fulfill the requirements of Subsections B and C of this section. 

F. In determining whether a subdivider can fulfill the requirements of Subsections B and C of 
this section, the board of county commissioners shall, within ten days after the preliminary plat is 
deemed complete, request opinions from: 

~ (1) the state engineer to determine: 

(a) whether the subdivider can furnish water sufficient in quantity (se fulfill the maxi- 
mum annual water requirements of the subdivision, including water for indoor and outdoor do- 
mestic uses; and 

(b) whether the subdivider can fulfill the proposals. in the aubdander 's disclosure 
statement concerning water, excepting water quality; 

(2) the department of environment to determine: 

(a) whether the subdivider can furnish water of an acceptable quality for human con- 
sumption and measures to protect the water supply from contamination in conformity with state 
regulations promulgated eae to the Enyjronmental Improvement Act [Chapter 74, Article 1 
NMSA 1978]; 

(b) whether there are sufficient liquid and solid waste disposal facilities to fulfil the 
requirements of the subdivision in conformity with state regulations promulgated pursuant to the 
Environmental Improvement Act, the Water Quality Act: [Chapter 74, Article 6 NMSA 1978] and 
the Solid Waste Act [74-9-1 through 74-9-42 NMSA 1978]; and 
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(c) whether the subdivider can fulfill the proposals contained in the subdivider's dis- 
closure statement concerning water quality and concerning liquid and solid waste disposal facili- 
ties; 

(3) the department of transportation to determine whether the subdivider can fulfill the 
state highway access requirements for the subdivision in conformity with state regulations pro- 
mulgated pursuant to Section 67-3-16 NMSA 1978; 

»» (4) the soil and water conservation district to determine: 

(a) whether the subdivider can furnish terrain. management sufficient $i protect 
against flooding, inadequate drainage and erosion; and 

(b) whether the subdivider can fulfill the proposals contained i in the eid tt s dis- 
closure statement concerning terrain management; 

(5) each Indian nation, tribe or pueblo with a historical, cultural or resource tie with the 
county that submits at least annually, via certified mail, return receipt requested, a' written re- 
quest for notification to the board of county commissioners, which request indicates the Indian 
nation, tribe or pueblo's historical, cultural or resource tie with the county, its contact information 
and a listing of the types of documentation required to be submitted by a subdivider to the county 
that may be necessary for its review to determine: 

(a) whether the subdivider can furnish, fulfill or otherwise meet the: pdigiiurpmemite set 
forth in Paragraphs (1) through (4) of this:subsection; and 

(b) how the subdivider's proposed plat may directly affect cultural och pi archae- 
ological sites and unmarked burials;.and 

(6). such other public agencies as the county deems necessary, such as local school districts 
and fire districts, to DSteres whether there are adequate facilities s accommodate'the proposed 
subdivision, 

G. If, in the opinion of each appropriate. public agency or an haste nation, tribe or pueblo, a 
subdivider can fulfill the requirements of Subsection F of this section, the board of county commis- 
sioners shall weigh these opinions in determining whether to approve the preliminary plat at a 
public hearing to be held in accordance with Section 47-6-14 NMSA 1978. 

H. If, in the opinion of the appropriate public agency: or an Indian nation, tribe or pueblo, a 
subdivider cannot fulfill the requirements of Subsection F of this section or, if the appropriate pub- 
lic agency or the Indian nation, tribe. or pueblo does not have sufficient information upon which 
to base an opinion on any one of these subjects, the subdivider shall be notified of this fact by the 
board of county commissioners, and the procedure set out below shall be followed: 

(1) ifthe appropriate public agency or the Indian nation, tribe or pueblo has rendered an 
adverse opinion, the board of county commissioners shall give the subdivider a copy of the opinion; 

(2) the subdivider shall be given thirty days from the date of notification to submit addi- 
tional information to the public agency or the Indian nation, tribe or pueblo through the board of 
county commissioners; and 

(3) the public agency or the Indian nation, tribe or pueblo shall have thirty days from 
the date the subdivider submits additional information to change its opinion or issue a favor- 
able opinion when it has withheld one because of insufficient information. No more than thirty 
days following the date of the expiration of the thirty-day period, during which the public agency 
or the Indian nation, tribe or pueblo reviews any additional information submitted by the sub- 
divider, the board of county commissioners shall hold a public hearing in accordance with Sec- 
tion 47-6-14 NMSA 1978 to determine whether to approve the preliminary plat. Where the pub- 
lic agency has rendered an adverse opinion, the subdivider has the burden of showing that the 
adverse opinion is incorrect either as to factual or legal matters, Where the Indian nation, tribe 
or pueblo has rendered an adverse opinion, the subdivider:may, submit additional information to 
the board of county commissioners. If a public agency disagrees with an adverse opinion rendered 
by an Indian nation, tribe or Sinesce that agency shall submit a response to the board of county 
commissioners. 

I. Ifa type-three subdivision contains five or fewer parcels of lavid; and unldss the land within 
the subdivision has been previously identified in the county's comprehensive plan, as amended or 
supplemented, or zoning ordinances as an area subject to unique circumstances or conditions that 
require additional review: 
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(1) ifthe smallest parcel is not less than three acres in size, the board of county commis- 
sioners shall use the same summary procedure for reviewing the subdivision as the board uses for 
reviewing type-five subdivisions; or 

(2) ifthe smallest parcel is less than three acres in size, the board of county commissioners 
may use the same summary procedure for reviewing the subdivision as the board uses for review- 
ing type-five subdivisions. 

J. Prior to approving the final plat of a type-five subdivision, the board of county commission- 
ers of the county in which the subdivision is located shall: 

(1) determine whether the subdivider can fulfill the proposals contained in the subdivid- 
er's disclosure statement required by Section 47-6-17 NMSA 1978; and 

(2) determine whether the subdivision conforms with the New Mexico Subdivision Act and 
the county's subdivision regulations. 

K. The board of county commissioners shall not approve the final plat of any type-five subdivi- 
sion if the subdivider cannot reasonably demonstrate that the subdivider can fulfill the require- 
ments of Subsection J of this section. 

L. Any subdivider submitting a plat of a type-five subdivision shall submit sufficient informa- 
tion to the board of county commissioners to permit the board to determine whether the subdi- 
vider can fulfill the requirements of Subsection J of this section. 

M. The board of county commissioners shall by regulation establish a priqcedare for sum- 
mary review for certain type-three subdivisions, as provided in Subsection I of this section, 
and all type-five subdivisions. If the board of county commissioners fails to adopt criteria for 
summary review, the board of county commissioners shall approve the plat if it complies with 
Sections 47-6-3 and 47-6-4 NMSA 1978 within the time limitation set forth in Section 47-6-22 
NMSA 1978. The board of county commissioners may delegate to any county administrative 
officer or planning commission member the authority to approve any subdivision under sum- 
mary review. Approval by summary review is conclusive evidence of the ere of the board of 
county commissioners. 


History: 1953 Comp., § 70-5-11, enacted by Laws requirements of both county regulations and the Subdivi- 


1973, ch. 348, § 11; 1977, ch. 253, § 72; 1995, ch. 212, § sion Act (Chapter 47, Article 6 NMSA 1978). CAT. Dev., 
11; 2009, ch. 65, § 2. LLC v, Board. of Cnty. Comm'rs, 2001-NMCA-069, 130 

The 2009 amendment, effective June 19, 2009, added N.M. 775, 32 P.3d 784. 
Paragraph (5) of Subsection F; and in Subsections G and County determines "sufficient information". — Be- 
H, added "or an Indian nation; tribe or pueblo", cause the Subsection B (now Subsection E) requirement 

The 1995 amendment, effective July 1, 1996, rewrote of submission of "sufficient information" is general, the 
the section to such an extent that a detailed comparison county is left to-determine what quantum of informa- 
would be impracticable. tion. amounts to "sufficient information" and to specify 

the form for acquiring it. Parker v. Bd. of Cnty. Comm'rs, 
ANNOTATIONS _1979-NMSC-101, 93 N.M. 641, 603 P.2d 1098. 

Standards may be broad. — Standards adopted ‘pur- Claim for relief not provided. — The legislature did 
suant to the New Mexico Subdivision Act may be broad, not provide that a landowner owning adjoining land to a 
general standards, so long as they are capable of reason- subdivider have a claim for relief against a subdivider for 
able application and are sufficient to limit and define violating Subsection A(6) (now B(6)). Gabaldon uv. San- 
the board's discretionary powers. Parker v, Bd. of Cnty. chez, 1978-NMCA-103, 92 N.M. 224, 585 P.2d 1105, 
Comm'rs, 1979-NMSC-101, 98 N.M. 641, 603 P.2d 1098. When resubdivision must comply with ‘current 

Constitutionality of retroactive application of subdivision standards, — The later resubdivision or al- 
zoning ordinances. — The retroactive application of a teration of or arhnendment to pre-1973 subdivisions must 
new zoning ordinance to an administrative action in which comply with the new, current subdivision standards if 
the plaintiff only submitted an application for preliminary such resubdivision activity ‘substantially affects the new 
plat approval of its subdivision did not violate N.M. Const., regulated areas of concern which are addressed by the new 
art. IV, § 34 because plaintiff did not establish a "vested 1973 New Mexico Subdivision Act (i.e., sufficiency of water, 
right" under the vested rights approach. There are two quality of water, roads, etc.). 1982 Op. Att'y Gen. No. 82-11. 
prongs which must be met for a vested right to exist. First, Law reviews. — For note, "Gabaldon-v. Sanchez: New 
there must be approval by the regulatory body, and sec- Developments in the Law of Nuisance, Negligence and 
ond, there must be a substantial change in position in reli- Trespass,’ see 9 N.M.L. Rev. 367 (1979), : 
ance thereon. Brazos Land, Inc. v. Bd. of Cnty. Comm'rs, For note, "Definitional Loopholes Limit New Mexico 
1993-NMCA-013, 115 N.M. 168, 848 P.2d 1095. Counties’ Authority to Regulate Subdivisions," see 24 Nat. 

Final decision rests with county. — The final de- Res. J. 1083 (1984). ’ 
cision whether.or not to approve a proposal to construct For article, "Rural Development Considerations for 
a subdivision clearly rests with county governments, Growth Management," see 43 Nat. Res. J. 781 (2003). 
and county governments may apply their own discre- Am. Jur, 2d, A.L.R. and C.J.S. references. — 83 Am, 
tion in weighing’ state agency opinions along with other Jur. 2d Zoning and Planning §§ 518 to 527, 531 to 534, 
evidence when making that decision consistent with the 562 to 574. 
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Constitutionality, construction and application of stat- 63 C.J.S. Municipal Corporations §§ 1049, 1051, 1061, 1064. 
utes regulating the subdivision or development of land for 
sale or lease in lots or parcels, 122 A.L.R. 501. 


47-6-11.1. Expiration of preliminary plat. 


A. An approved or conditionally approved preliminary plat shall expire twenty-four months after 
its approval or conditional approval, or after any additional period of time as may be prescribed by 
county regulation, not to exceed an additional twelve months, However, if the subdivider proposes to 
file multiple final plats as provided for under county regulations governing phased development, each 
filing of a final plat shall extend the expiration of the approved or conditionally approved preliminary 
plat for an additional thirty-six months from the date of its expiration or the date of the previously 
filed final plat, whichever is later. The number of phased final plats shall be determined by the board 
of county commissioners at the time of the approval or conditional approval of the preliminary plat. 

B. Prior to the expiration of the approved or conditionally approved preliminary plat, the sub- 
divider may submit an application for extension of the preliminary plat for a period of time not 
exceeding a total of three years. The period of time specified in this subsection shall be in addition 
to the period of time provided in Subsection A of this section. 

C. The expiration of the approved or conditionally approved preliminary plat shall terminate 
all proceedings on the subdivision, and no final plat shall be filed without first processing a new 
preliminary plat. 


History: Laws 19965, ch. 212, § 12. Effective dates. — Laws 1995, ch. 212, § 34 made 
Laws 1995, ch. 212, § 12 effective July 1, 1996. 


47-6-11.2. Water permit required for final plat approval. 


Before approving the final plat for a subdivision containing ten or more parcels, any one of 
which is two acres or less in size, the board of county commissioners shall require that the sub- 
divider provide proof of a service commitment from a water provider and an opinion from the 
state engineer that the subdivider can fulfill the requirements of Paragraph (1) of Subsection F 


of Section 47-6-11 NMSA 1978 or provide a copy of a permit obtained from the state engineer, is- 


sued pursuant to Section 72-5-1, 72-5-28, 72-5-24, 72-12-83 or 72-12-7 NMSA 1978 for the subdivi- 
sion water use. In acting on the permit application, the state engineer shall determine whether 
the amount of water permitted is sufficient in quantity to fulfill the maximum annual water re- 
quirements of the subdivision, including water for indoor and outdoor domestic uses. The board 
of county commissioners shall not approve the final plat unless the state engineer has so issued a 
permit for the subdivision water use or the subdivider has provided proof of a service commitment 


‘from a water provider and the state engineer has provided an opinion that the subdivider can ful- 


fill the requirements of Paragraph (1) of Subsection F of Section 47-6-11 NMSA 1978. The board of 
county commissioners shall not approve the final plat based on the use of water from any permit 
issued pursuant to Section 72-12-1.1 NMSA 1978, 


History: Laws 19985, ch. 212, § 13; 2013, ch. 224,§ 1... — state engineer issued pursuant to those sections or to 

The 2013 amendment, effective June 14, 2013, re- Section"; in the third sentence, after "subdivision water 
quired subdividers of land to possess a permit for or proof use", added the remainder of the sentence, and added the 
of access to a sufficient amount of water to meet the needs fourth sentence; and deleted former Subsection B, which 
of a proposed subdivision before final plat approval; in the authorized the board of county commissioners to require 
first sentence, deleted the subsection letter for Subsection the subdivider of land containing twenty or more parcels 
A and "Until July 1, 1997"; after "subdivision containing" to provide a permit from the state engineer for the subdi- 
deleted "twenty" and added "ten", after "require that the vision water use and which required the state engineer to 
subdivider", added "provide proof of a service commitment determine if the water was sufficient for the subdivision's 
from a water provider and an opinion from the state en- requirements, 
gineer that the subdivider can fulfill the requirements of 
Paragraph (1) of Subsection F of Section 47-6-11 NMSA ANNOTATIONS 
1978", and after "72-5-24", deleted "NMSA 1978, or if the Law reviews. — For article, "Water Supply and Urban 
subdivision is located within a declared underground wa- Growth in New Mexico: Same Old, Same Old or a New 
ter basin, provide a copy of a permit obtained from the Era," see 43 Nat. Res. J. 803 (2003). 
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47-6-11.3. Approval of final plats. 


A. After the approval or conditional approval of a preliminary plat and prior to the expiration 
of such plat, the subdivider may prepare a final plat in accordance with the approved or condition- 
ally approved preliminary plat. 

B. The board of county commissioners shall not deny a final plat if it has previously approved a 
preliminary plat for the proposed subdivision and it finds that the final plat is in substantial com- 
pliance with the previously approved preliminary plat. Denial of a final plat shall be OCC Eee 
by a finding identifying the requirements that have not been met. 

C. If, at the time of approval of the final plat, any public improvements have not Beet! completed 
by the subdivider as required by the board of county commissioners pursuant to the New Mexico 
Subdivision Act or county subdivision regulations, the board of county commissioners shall, as. a 
condition precedent to the approval of the final plat, require the subdivider to enter into an agree- 
ment with the county upon mutually agreeable terms to thereafter RES EELAPE the improvements at 
the subdivider's Wied gaara 


History: Laws 1995, ch. 212,§ 14. © the subdivision to be invalid and that the county had im- 


Effective dates. — Laws 1995, ch. 212, § 34 made posed: a moratorium on development of the property to 
Laws 1995, ch, 212, § 14 effective July 1, 1996. deal with a water emergency; and the conditions of plat 


approval had not been met, the owner's reliance on the va- 
lidity of the subdivision was not reasonable and the owner 
did not have vested rights in the subdivision. Miller. v. 
Board of Cnty. Comm'rs., 2008-NMCA-124, 144 N.M. 841, 
192 P.3d 1218, cert. denied, 2008-NMCERT-008, 145 ha 
254, 195 P.3d 1266. 


ANNOTATIONS 


No vested rights. — Where a property owner pur- 
chased undeveloped property seventeen years after the 
board of county commissioners granted final plat ap- 
proval; the owner. was aware that the county considered 


47-6-11.4. Plat approval; proof of adequate water supply on lands from 
which irrigation water rights have been severed. 


A. Before approving the final plat for a subdivision of land from which irrigation water rights 
appurtenant to the land have been severed, the board of county commissioners shall require that 
the subdivider provide proof of a service commitment from a water provider and an opinion from 
the state engineer that the subdivider can fulfill the requirements of Paragraph (1) of Subsec- 
tion F of Section 47-6-11 NMSA 1978 or acquire sufficient water rights through a permit issued 
pursuant, to Section 72-5-1, 72-5-23, 72-5-24, 72-12-3 or.72-12-7 NMSA 1978 for subdivision water 
use, In acting on the permit application, the state engineer shall determine whether the amount 
of water permitted is sufficient in quantity, to fulfill the maximum annual water requirements of 
the subdivision, including water for indoor and outdoor domestic uses. The board of county com- 
missioners shall not approve the final plat unless the state engineer has so issued a permit for 
the subdivision water use or the subdivider has provided proof of a service. commitment from a 
water provider and the state engineer has provided an opinion that,the subdivider can fulfill the 
requirements of Paragraph (1) of Subsection F of Section 47-6-11 NMSA 1978. The board of county 
commissioners shall not approve the final plat based on the use of water from any permit issued 
pursuant to Section 72-12-1.1 NMSA 1978, 

B. The provisions of this section shall only apply to land from which irrigation water rights 
that are appurtenant to that land are severed after the effective date of this section. 


History: Laws 2013, ch. 173, § 2. Emergency clauses. — Laws 2013, ch. 173, § 3, con- 


tained an emergency clause and was approved Ape 4, 
2013, 


47-6-12, 47-6-13. Repealed. : 
Repeals. — Laws 1995, ch. 212, § 32 repealed 47-6-12 subdivisions, effective July 1, 1996. For provisions of for- 
and 47-6-13 NMSA 1978, as enacted by Laws 1978, ch. mer sections, see me, 1994 NMSA 1978 on 1 NMOneSource 


348, § 12 and as amended by Laws 1981, ch. 148,.§ 4, re- com. 
lating to approval for type-three, type-four and type-five C1 
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the section to such an extent that a detailed comparison 


47-6-14 COUNTY SUBDIVISIONS 47-6-15 


47-6-14. Public hearings on preliminary plats. 


The board of county commissioners shall adhere to the following requirements concerning pub- 
lic hearings on preliminary plats. 

A. Notice of the hearing shall be given at least twenty-one days prior to the hearing date end 
shall state: 

(1) the subject of the hearing; 

(2) the time and place of the hearing; 

(3) the manner for interested persons to present their views; and 

(4) the place and manner for interested persons to secure copies of any favorable or ad- 
verse opinion and of the subdivider's proposal. The board of county commissioners may impose a 
reasonable charge for the costs of reproducing and mailing the opinions and proposals. 

B. The notice shall be published in a newspaper of general circulation in the county. 

C. Reasonable effort shall be made to give notice to all persons who have made a written re- 
quest to the board of county commissioners for advance notice of its hearings. Notice shall also 
be given to any public agency that issued an opinion or withheld an opinion on the basis of insuf- 
ficient information. 

D. Public hearings on preliminary plats shall be held within thirty days from the receipt of all 
requested public agency opinions where all such opinions are favorable, or within thirty days from 
the date all public agencies complete their review of any additional information submitted by the 
subdivider pursuant to Section 47-6-11 NMSA 1978. If the board of county commissioners does not 
receive a requested opinion within the thirty-day period, the board shall proceed. 

E. At the hearing, the board of county commissioners shall allow all interested persons a rea- 
sonable opportunity to submit data, views or arguments, orally or in writing, and to examine wit- 
nesses testifying at the hearing. 

F. The board of county commissioners shall approve, approve with conditions or disapprove the 
preliminary plat within thirty days of the public hearing at a public meeting of the board of county 
commissioners. . 


History: 1953 Comp., § 70-5-14, enacted by Laws ANNOTATIONS 
1973, ch. 348, § 14; 1995, ch. 212, § 15. 
The 1995 drientaent) ettacice July 1, 1996, rewrote Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 


Jur, 2d Zoning and Planning §§ 765, 768, 769, 779, 780. 
Validity and construction of statutory notice require- 
ments prerequisite to adoption or amendment of zoning 
ordinance or regulation, 96 A.L.R.2d 449. 
62 C.J.S, Municipal Corporations § 226(11). 


would be impracticable. 


47-6-15. Appeals. 


A. A party who is or may be adversely affected by a decision of a delegate of the board of county 
commissioners shall appeal the delegate's decision to the board of county commissioners within 
thirty days of the date of the delegate's decision. The board of county commissioners shall hear the 
appeal and shall render a decision within thirty days of the date the board receives notice of the 
appeal. Thereafter, the procedure for appealing the decision of the board of county commissioners 
set out in Subsection B of this section shall apply. 

B. A party who is or may be adversely affected by a decision of the board of county commission- 
ers may appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 70-5-15, enacted by Laws The 1999 amendment, effective July 1, 1999, substi- 
1973, ch, 348, § 15; 1995, ch, 212, § 16; 1998, ch. 55, § tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
46; 1999, ch. 265, § 48; 2005, ch. 139, § 3. tion B. 

Cross references. — For procedures governing ad- The 1998 amendment, effective September 1, 1998, 
ministrative appeals to the district court, see Rule 1-074 rewrote this section to the extent that a detailed compari- 
NMRA. son is impracticable. 

The 2005 amendment, effective June 17, 2005, de- The 1995 amendment, effective July 1, 1996, deleted 
leted the former qualification in Subsections A and B that "or its delegate" following "commissioners" in Subsec- 
appeals are from approving or disapproving a plat. tion A and in the introductory paragraph of Subsection 
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C; substituted "preliminary or final plat" for "subdivision... recommendations. adopted by, the,county commission in- 
plat" in Subsection A; and added Subsection E. — cluded important aspects of the subdivision development 
and review process, such as water availability, waste dis- 

ANNOTATIONS , posal and access, given the nature of the county commis- 


sion's resolution and the procedural history that preceded. 


A . oval or disapproval of a prelimi- 
Se idee PP e its passage, the county commission's resolution consti- 


nary plat is a final, appealable decision for purposes 


of Section 47-6-15 NMSA 1978. Zuni Indian Tribe v. tuted a "decision" under Section 47-6-15 NMSA 1978 and 
: _ Bad. 013-NMCA-041 was appealable, Zuni Indian Tribe v. McKinley Cnty. Bd. 
Molipley, COD 26, Pies ic Praises Biba > of Cnty. Comm'rs, 2013-NMCA-041, 300 P.3d 133. 


A timely filed appeal from a decision on a pre- 
liminary plat application is not rendered moot by 
the county's decision to approve the final subdivision 
plat application during the pendency of the appeal. Zuni 
Indian Tribe.v. McKinley Cnty: Bd. of Cnty. Comm'rs, 
2013-NMCA-041, 300 P.3d 133. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur, 2d Zoning and Planning § 1026. 

62.C.J.S, Municipal Corporations § 228(4). 


_A county's decision on a preliminary plat is ap- 
pealable. — Where the county disapproved the appli- 
cant's preliminary plat in the form of a written resolution 
which incorporated the final findings and recommenda- 
tions of the county planning commission; the resolution 
followed input, by state agencies. and other interested 
parties and public hearings before the planning commis- 
sion; interested parties submitted proposed findings and 
recommendations after the hearings; and the findings and 


47-6-16. Succeeding subdivisions. 


Any proposed subdivision may be combined and upgraded for classification purposes by the 
board of county commissioners with a previous subdivision if the proposed subdivision includes: 

A. apart of a previous subdivision that has been created in the preceding seven-year period; or 

B. any land retained by a subdivider after creating a previous subdivision when the previous 
subdivision was created in the preceding seven-year period. 


History: 1953 Comp., § 70-5-16, enacted by Laws > substituted "created in the preceeding ten-year period" for 


19738, ch. 348, § 16; 1995, ch. 212, § 17. "approved in the preceeding three-year period" in Subsec- 
The 1995 amendment, effective July 1, 1996, deleted tions A and B, 


"either" at the end of the introductory paragraph; and 


47-6-17. Disclosure. 


A. Prior to selling, leasing or otherwise conveying any land in.a subdivision, the subdivider 
shall disclose in writing such information as the board of county commissioners requires, by regu- 
lation, to permit the prospective purchaser, lessee or other person acquiring an interest in subdi- 
vided land to make an informed decision about the purchase, lease or other conveyance of the land. 

B. The disclosure statement for subdivisions with not fewer than five and not more than one 
hundred parcels shall contain at least the following information: 

(1) the name of the subdivision; 

(2) name and address of the subdivider and the name and address of the person in charge 
of sales or leasing in New Mexico; 

(3) total acreage of the subdivision, both present,and anticipated; 

(4) size of the largest and smallest parcels offered for sale, lease or other conveyance within 
the subdivision and the proposed range of selling or leasing prices including financing terms; __ 

(5) distance from the nearest town to the subdivision and the route over which this dis- 
tance is computed; 

(6) name and address of the person who is recorded as having legal and equitable title to 
the land offered for sale, lease or other conveyance; 

(7) a statement of the condition of title including any.encumbrances; , 

(8) a statement of all restrictions or reservations of record that subject the subdivided 
land to any conditions affecting its use or occupancy; 

(9) name and address of the escrow agent, if any; 

(10) astatement as to availability and cost of public utilities; 

(11) a statement describing the maximum annual water requirements of the subdivision, 
including water for indoor and outdoor domestic uses, and describing the availability of water to 
meet the maximum annual water requirements; , 
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(12) a statement describing the’ quality of water in the subdivision available for human 
consumption; 

(13) a description of the means of liquid WUE dibpoaal for Hie subdivision; 

(14) a description of the means of solid waste disposal for the subdivision; 

(15) a description of the means of water delivery within the subdivision; 

(16) the average depth to water within the subdivision if water is available only from sub- 
terranean sources; 

(17) a description of access to the subdivision; 

(18) astatement disclosing whether the roads and other improvements within the subdi- 
vision will be maintained by the.county, the subdivider or an association of lot owners and what 
measures have been taken to ensure that maintenance will take place; 

(19) adescription of the subdivider's provisions for terrain management; 

(20) a summary, approved by the issuing state agency, of the opinions, if any, whether 
favorable or adverse, provided by state agencies to the board of county commissioners concerning 
any one of the points listed above; 

(21) a statement that the subdivider shall record the deed, real estate contract, lease or 
other instrument conveying an interest in subdivided land with the appropriate county clerk 
within thirty days of the signing of such instrument by the purchaser, lessee or other person ac- 
quiring an interest in the land; 

(22) a statement advising the purchaser, lessee or other person acquiring an interest in 
subdivided land that building permits, wastewater permits or other use permits are required to 
be issued by state or county officials before improvements are constructed; and that further, he is 
advised to investigate the availability of'such permits before purchase, lease or other conveyance 
and whether these are Pa eta ale for construction of additional improvements before he may 
occupy the property; and... 

(23) such other ‘eforneetien as the board of cesta commissioners may require. 

C. The disclosure statement for subdivisions with one hundred or more parcels shall,contain 
all of the information required in Subsection ’B of this section as well as the following information: 

(1) a statement of any activities or conditions adjacent to or nearby the subdivision that 
would subject the subdivided land to any unusual conditions affecting its use or occupancy; 

(2) -a description of all recreational facilities, actual and proposed, in the subdivision; 

(3) astatement as to the availability of: 

(a) fire protection; 

» (b) police protection; 

(c) public schools for the inhabitants of the subdivision, including a statement con- 
cerning the proximity of the nearest elementary and secondary schools; 

-(d) hospital facilities; 

(e) shopping facilities; and 

(f) public transportation;and 
Oo (4) a statement setting forth the projected dates upon which any 508 the items mentioned 
in this section for which:the subdivider has responsibility will be completed if they are not yet 
completed. 

D. Disclosure statements shall be in the fori that the board of county commissioners, after 
consultation with the attorney general, may require by regulation. The board of county commis- 
sioners may require by regulation that disclosure statements be printed in both English and Span- 
ish, The form of disclosure statements, insofar as possible, shall’be uniform for all counties. 

“E. Any subdivider who has satisfied the disclosure requirement of the Interstate Land Sales 
Full Disclosure Act may submit his approved statement of record in lieu of the disclosure state- 
ment required by the New Mexico Subdivision Act. However, any information required in.the New 
Mexico Subdivision Act and not covered in the subdivider's statement of record shall-be attached 
to the statement of record. 

F. It is unlawful to sell; lease or otherwise convey land in a subdivision until: 

(1) the required disclosure statement has been filed with the county clerk, the board of 
county commissioners and the attorney general's office; and 
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(2) the prospective purchaser, lessee or other person acquiring an interest in the subdi- 


vided land has been given a copy of the disclosure statement. b 

History: 1953 Comp., § 70-5-17, enacted by Laws subdivision roads. McGarry v. Scott, 2003-NMSC-016, 134 
1973, ch. 348, § 17; 1995, ch. 212, § 18. N.M. 32, 72 P.3d 608, 

Cross references. — For the Interstate Land Sales Law reviews. — For note, "Gabaldon v. Sanchez: New 
Full Disclosure Act, see 15 U.S.C. 1701 et seq. Developments in the Law of Nuisance, Negligence and 

The 1995 amendment, effective July 1, 1996, rewrote Trespass," see 9 N.M.L. Rev. 367 (1979). 
the section to such an extent that a detailed comparison For note, "Definitional Loopholes Limit New Mexico 
would be impracticable. Counties' Authority to Regulate Subdivisions," see 24 Nat. 

Res. J. 1083 (1984). 
ANN OTATIONS Am, Jur, 2d, A.L.R. and C.J.S. references. — 83 Am. 


Jur. 2d Zoning and Planning §§ 518 to 520. 

Waiver of right to enforce restrictive covenant by failure 
to object to other violations, 25 A.L.R.5th 123. 

Laches or delay in bringing: suit as affecting right to en- 
force restrictive building covenant, 25 A.L.R.5th 233. 

91 C.J.S. Vendor and Purchaser § 65. 


Acceptance is prerequisite to obligation to main- 
tain. — The specific requirement of disclosure to a buyer 
regarding whether the county has accepted subdivision 
roads for maintenance confirms that the legislature in- 
tended county acceptance: of roads for maintenance to 
be a prerequisite to a county obligation to maintain the 


47-6-18. Advertising standards. 


A. Brochures, disclosure statements, publications and eos igen of any form relating to atitp 
divided land shall: 

(1) not misrepresent or ere false or misleading ‘statements of fact; i . 

(2) not describe deeds, title insurance or other items includedit in a transaction as "free" 
and shall not state that any parcel is "free" or given as an "award" or "prize" if any consideration 
is required for any reason; . | . 

(3) not describe parcels available for "closing costs only" or similar terms unless all such 
costs are accurately and completely itemized or when additional parcels must be purchased at a 

higher price; 
(4) not include an asterisk or other reference symbol as a means of contradicting or sub- 
stantially changing any statement; 

(5) if subdivision illustrations are used, accurately portray the subdivision in its: present 
state, and if illustrations are used portraying points of interest outside the subdivision, state the 
actual road miles from the subdivision; 

(6) not contain artists' conceptions of the subdivision or any facilities within it unless 
clearly described as such and shall not contain maps unless accurately drawn to scale with the 
scale indicated; 

(7) not contain references to any facilities, points of interest or anicipalities located out- 
side the subdivision unless the distances from the subdivision are stated in the advertisement in 
actual road miles; and 

(8) refer to where the subdivider's disclosure statement may be obtained. 

B. Copies of all brochures, publications and advertising relating to subdivided land shall be 
filed with the board of county commissioners of the county in which the subdivision is located and 
with the attorney general within fifteen days after initial use by the subdivider, 


History: 1953 Comp., § 70-5-18, enacted by Laws Validity, construction and application of statutes or or- 
1973, ch. 348, § 18; 1995, ch. 212, § 19. dinances directed against false or fraudulent statements 
The 1995 amendment, effective July 1, 1996, deleted in advertisements, 89 A.L.R. 1004. 
"if a disclosure statement is required for the subdivision" Broker's liability for fraud or misrepresentation con- 
at the end of Paragraph A(8), cerning development or nondevelopment of nearby prop- 
erty, 71 A.L.R.4th 511. ~ 


ANNOTATIONS 385 C.J.S. False Pretenses § 30. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Brokers § 20. 
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47-6-19. Road development. 


A. Roads within a subdivision shall be constructed only on a schedule approved by the board of 
county commissioners. In approving or disapproving a subdivider's road construction schedule, the 
board of county commissioners shall consider: 

(1) the proposed use of the subdivision; 

(2) the period of time before the roads will receive substantial use; 

(3) the period of time before construction of homes will commence on the portion of the 
subdivision serviced by the road; | 

(4) the county regulations governing phased development; and 

(5) the needs of prospective purchasers, lessees and other persons acquiring an interest in 
subdivided land in viewing the land within the subdivision. 

B. All proposed roads shall conform to minimum county safety standards. 

C. .The board of county commissioners shall not approve the grading or construction of roads 
unless and until the subdivider can reasonably demonstrate that the roads to be constructed will 
receive use and that the roads are required to provide access to parcels or improvements within 
twenty-four months from the date of construction of the road. 

D. It is unlawful for the subdivider to grade or otherwise commence construction of roads 
unless the construction conforms to the schedule of road development approved by the board of 
county commissioners. 


History: 1958 Comp., § 70-5-19, enacted by Laws 
1973, ch, 348, § 19; 1981, ch. 148, § 5; 1995, ch. 212, § 20. 
The 1995 amendment, effective July 1, 1996, inserted 
"and other persons acquiring an interest in subdivided 
land" in Paragraph A(5) and made minor stylistic changes. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 83:Am. 
Jur. 2d Zoning and Planning §§ 518 to 528, 531 to 534, 
564 to 567. ) 

Constitutionality, construction, and application of stat- 
utes regulating the subdivision or development of land for 


sale or lease in lots or parcels, 122 A.L.R. 501. 
Enforceability, by landowner, of subdivision developer's 

oral promise to construct or improve roads, 41 A.L.R.4th 573. 
63 C.J.S. Municipal Corporations §§ 1042, 1044. 


ANNOTATIONS 


Law reviews, — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 


47-6-20. Public agencies required to provide counties with information. 


A. Any public agency receiving a request from the board of county commissioners for an opinion 
and any Indian nation, tribe or pueblo that chooses to submit an opinion pursuant to Section 47-6-11 
NMSA 1978 shall furnish the board with the requested opinion within the time period set forth in 
Subsection A of Section 47-6-22 NMSA 1978. The board of county commissioners shall furnish the 
appropriate public agency and Indian nation, tribe or pueblo with all relevant information that the 
board has received from the subdivider on the subject for which the board is seeking an opinion. If 
the public agency or Indian nation, tribe or pueblo does not have sufficient information upon which to 
base an opinion, the public agency or Indian nation, tribe or pueblo shall notify the board of this fact. 

B. All opinion requests mailed by the board of county commissioners shall be by certified mail, 
return receipt requested. Boards of county commissioners delivering opinion requests shall obtain 
receipts showing the day the opinion request was received by the particular public agency or In- 


dian nation, tribe or pueblo. 


History: 1958 Comp., § 70-5-20, enacted by Laws 
1978, ch. 848, § 20; 1995, ch. 212, § 21; 2009, ch. 65, § 3. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, added "and any Indian nation, tribe or pueblo 
that chooses to submit an opinion"; and in Subsections A 
and B, added "and Indian nation, tribe or pueblo". 


47-6-21. Information reports. 


The 1995 amendment, effective July 1, 1996, sub- 
stituted "Public" for "State" in the section heading and 
throughout the section and substituted the language be- 
ginning "pursuant to" for "on water, water quality, liquid 
or solid waste disposal adequacy, terrain management or 
highway access shall furnish the board with the requested 
opinion" at the end of the first sentence in Subsection A. 


In determining whether the subdivider can fulfill the requirements of the subdivision and 
the proposals contained in his disclosure statement, the appropriate public agency may request, 
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through the board of county commissioners, that the subdivider submit such information as the 
agency may feel necessary to permit it to make that determination. 


History: 1953 Comp., § 70-5-21, enacted by Laws "state agency" near the middle; ott made a minor hg 
1978, ch. 348, § 21; 1995, ch. 212, § 22, change, 

The 1995 amendment, effective July 1, 1996, inserted 
"requirements of the subdivision and the" near the be- ANNOTATIONS 
ginning; deleted "and in determining whether or not the ek Jur. 2d, A.L.R. and C.J.S. references. oO Am 
subdivision ‘will conform with county, regulations” pre- Jur 9d Administrative Law § 129 et seq. 
ceding "the appropriate"; substituted "public agency" for 73 C.J,S. Public Administrative Law and paeeaibes 


§§.81 to 83, 


ha! 


47-§-22. Time limit on administrative action. 


A. -All opinions required of public agencies or submitted by an Indian nation, tribe or pueblo 
shall be furnished to the board of county commissioners within thirty days after the public agen- 
cies or Indian nation, tribe or pueblo receives the written request and accompanying information 
from the board of county commissioners. If the board of county commissioners does not receive 
a requested opinion within the thirty-day period, the board shall proceed in accordance with its 
own best judgment concerning the subject of the opinion request, The failure of a public agency or 
Indian nation, tribe or pueblo to provide an opinion when requested by the board of county com- 
missioners does not indicate that the subdivider's provisions concerning the subject of the opinion 
request were acceptable or unacceptable or adequate or inadequate., 

B. Final.plats submitted to the board of county commissioners for approval shall be approved 
or disapproved at a public meéting of the board of county commissioners within thirty days of the 
date the final plat is deemed complete. 

C. If the board of county commissioners does not act upon a final plat within the required 
period of time, the subdivider shall give the board of county commissioners written notice of its 
failure to act. If the board of county commissioners fails’to approve or reject the final plat within 
thirty days, the board of county commissioners shall, upon demand by the subdivider, issue a cer- 
tificate stating that the final plat has been approved. 


History: 1953 Comp., § 70-5-22, enacted by Laws ANNOTATIONS 


1973, ch. 348, § 22; 1981, ch. 148, § 6; 1995, ch, 212, 

23; 2009, ch, aes ca ; . Am, Jur, 2d, A.L.R, and C.J.8. references. — 2.Am, 
The 2009 amendment, affective June 19,2009,inSub- Jur. 2d Administrative Law § 129 et tate 5 

section A, added "or submitted by an Indian nation, tribe 73 C.J.8. Public yp acai ative Law and Procedure § 

or pueblo" and "or Indian nation, tribe or pueblo". 151. 


The 1995 amendment, effective July 1, 1996, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable, 


47-6-23. Right of inspection; rescission. 


If the purchaser, lessee or other person acquiring an interest in the subdivided land has not 
inspected his parcel prior to the time of purchase, lease or other conveyance, the purchase, lease 
or other conveyancing agreement shall contain a provision giving the purchaser, lessee or other 
person acquiring an interest in the subdivided land six months within which to personally inspect 
his parcel. After making the personal inspection within the six-month period, the purchaser, lessee 
or other person acquiring an interest in the subdivided land has the right to rescind the purchase, 
lease or other conveyancing agreement and receive a refund of all funds paid on the transaction to 
the seller, lessor or other conveyor of subdivided land when merchantable title is revested in the 
seller, lessor or other conveyor of subdivided land. Notice of such rescission to the seller, lessor or 
other conveyor of subdivided land shall be made in writing and shall be given within sare pee of 
the date of personal inspection. . 
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History: 1953 Comp.,, § 70-5-23, enacted by Laws ANNOTATIONS 
1973, ch. 348, § 23; 1995, ch. 212, § 24. 

The 1995 amendinent. BerscHve July 1, 1996, rewrote Am. Jur, 2d, A.L.R. and C.J.S. references. — 17A 
the section to such an extent that a detailed comparison Am. Jur, 2d Contracts §§ 565 to 605. 


would be impracticable. 91 C.J.S. Vendor and Purchaser § 156. 


47-6-24. Schedule of compliance. 


In approving subdivision plats, the board of county commissioners may require the subdivider 
to set forth a schedule of compliance with county BUbdIvisi of regulations that is acceptable to the 
board of county commissioners. 


4 


History: 1953 Comp., § 70-5-24, enacted by Laws ANNOTATIONS 


1973, ch. 348, § 24. 
. 8 Law reviews. — For note, "Definitional Loopholes 


Limit New Mexico Counties' Authority to Regulate Subdi- 
visions," see 24 Nat. Res. J. 1083:(1984), 


47-6-25. Suspension of right of sale. 


The board of county commissioners may suspend or revoke approval of a-plat as to the unsold, 
unleased or otherwise unconveyed portions of a subdivider's plat if the subdivider does not meet 
the schedule of compliance approved by the board. 


History: 1953 Comp., § 70-5-25, enacted by Laws Effect of noncompliance with plat approval pre- 
1973, ch. 348, § 25; 1995, ch. 212, § 26. requisites. — Where the subdivider fails to meet the con- 
The 1995 amendment, effective July 1, 1996, inserted ditions he agreed to accomplish and which were required 
"or otherwise unconveyed". by the county as a prerequisite to plat approval, suspen- 
sion or revocation of plat approval remain realities for the 

ANNOTATIONS developer until the subdivider complies with the reason- 


able conditions imposed by the county within its author- 
ity. Parker v. Bd. of Cnty, Comm'rs, 1979-NMSC-101, 93 
N.M. 641, 603 P.2d 1098. 


Dailuve to comply with conditions of plat ap- 
proval. — The board of county commissioners had au- 
thority to revoke plat approval when the owners of the 


roperty failed to comply with the conditions of final ap- Law reviews. — For note, "State Securities Law: A 
ie Me a period of A 8 years after final aati Valuable Tool for Regulating Investment Land Sales," see 


Miller v. Board of Cnty. Comm'rs, 2008-NMCA-124, 144 7 N.MLL, Rev. 265 (1977). 
N.M. 841, 192 P.3d 1218, cert, denied, 2008-NMCERT-008, 
145 N.M. 254, 195 P.3d 1266. 


47-6-25.1. Attorney general; district attorneys; investigation. 


A. Ifthe attorney general or a district attorney has reasonable cause to believe that a person 
has information or may be in possession, custody or control of any document or other tangible ob- 
ject relevant to a civil investigation for violation of the New Mexico Subdivision Act, the attorney 
general or the district attorney, or both, may before bringing any action apply to the district court 
of Santa Fe county, or any county where the district attorney has his office, for approval of a civil 
investigative demand, demanding, in writing, such person to appear and be examined under oath, 
to answer written interrogatories under oath or to produce the document or object for inspection 
and copying. The demand shall: 

(1) beserved upon the person in the manner required for service of process in this state or, 
if the person cannot be found or does not reside or maintain a principal place of business within 
this state, in the manner required for service of process in the state in which the person resides, 
maintains a principal place of business or can be found; ; 

(2) describe the nature of the conduct under investigation; 

(3) describe the class of documents or objects with sufficient definiteness to permit it to be 
fairly identified if the production of documents or objects is requested; 

(4) contain a copy of the written interrogatories if answers to written interrogatories are 
sought; 
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(5) prescribe a reasonable time at which the person shall appear to testify or within which 
the document. or object must be produced; | 

(6) specify a place for the taking of testimony or for production of the document or object 
and designate a person who may be an authorized employee of the attorney general or district at- 
torney to be custodian of the document or, object; and 

(7) contain a copy of Subsections C through E of this section. 

B. No demand to produce a document or object for inspection and copying shall contain any re- 
quirement that would be unreasonable or improper if contained in.a subpoena duces tecum issued 
in.a civil proceeding by a district court of this state. The district court shall approve the demand 
if it finds that the attorney general or district attorney has reasonable cause to believe that a per- 
son has information or may be in possession, custody or control of any document or other tangible 
object relevant to a civil investigation for violation of the New Mexico Subdivision:Act and that 
the demand is proper in form. A demand shall not be issued without approval of the district court. 

C. Ifa person fails to comply with the written demand served upon him under the provisions 
of Subsection A of this section, the attorney general or district attorney may file a petition for an 
order to enforce the demand in the district court of the county in which the person resides or in 
which he maintains a principal place of business within this state or of the county of Santa Fe 
if the person neither resides nor has a principal place of business in this state. Notice of hear- 
ing on the petition .and a copy of the petition shall be served upon the person, who may appear 
in opposition to the petition. If the court finds that.the demand.is proper in form and there is 
reasonable cause to believe that the person has information or may be in possession, custody or 
control of any document or other tangible object relevant to a civil investigation for violation of 
the New Mexico Subdivision Act, the court shall order the person to comply with the demand, 
subject to any modification that the court may prescribe. Upon motion by the person and for 
good cause shown, the court may make any further protective order in the proceedings that 
justice requires. ) 

D. Prior to the filing of an action under the provisions of the New Mexico Subdivision Act for 
the violation under investigation, any testimony taken or material produced under this section 
shall be kept confidential by the attorney general or district attorney unless confidentiality is 
waived by the person being investigated and the person who has testified, answered interrogato- 
ries or produced material, or unless disclosure is authorized by the court. Any testimony taken or 
material produced under this section shall be open to inspection only to the attorney general or 
district attorney and the person upon whom the demand for which inspection is sought has been 
served, unless otherwise ordered by the court. 

EK. Any person compelled to appear under this section and required to testify under oath may 
be accompanied, represented and advised by counsel. An objection may properly be made,-received 
and entered upon the record when it is claimed that the person is entitled to refuse to answer the 
question on grounds of any constitutional or other legal right or privilege. 


History: 1978 Comp., § 47-6-25.1, enacted by Laws The 1995 amendment, effective July 1, 1996, sub- 
1981, ch. 148, § 7; 1995, ch. 212,§ 27. « stituted "Subsections C through E" for “Subsections B 
‘Bracketed material. — The bracketed words "this ar- throughsD" in Paragraph (A)(7); designated the former 
ticle" In Subsection A were added by the compiler and are .. second paragraph of Subsection A as Subsection B; redes- 
not part of the law. ignated former Subsections B through E as Subsections C 


through E; and made minor apis changes. 


47-6-26. Injunctive relief; mandamus. 


A. The board of county commissioners, the district attorney or the attorney general may apply 
to the district court for any one or more of the following remedies in connection with violations of 
the New Mexico Subdivision Act and county subdivision regulations: 

(1) injunctive relief to prohibit a subdivider from selling, leasing or otherwise conveying: 
an interest in subdivided land until he complies wets the terms of the New Mexico SREY ESSOR Act 
and county subdivision regulations; 

(2) mandatory injunctive relief to compel vdiipliwtes by any person with the provisions of 
the New Mexico Subdivision Act and county subdivision regulations; 
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47-6-27 


COUNTY SUBDIVISIONS 


47-6-27.1 


+ (8) rescission and restitution for persons who have purchased, leased or otherwise ac- 
quired an interest in subdivided land that was divided, sold, leased or otherwise conveyed in mate- 
rial violation of the New Mexico Subdivision Act or county subdivision regulations; or 

(4) a civil penalty of up to five thousand dollars ($5,000) for each parcel created in know- 
ing, intentional or willful material violation of the New Mexico Subdivision Act or county subdivi- 


sion regulations. 


B... The board of county commissioners, the district attorney and the aaeaee general shall not 
be required to post bond when seeking a temporary or permanent injunction or mandamus pursu- 
ant to the provisions of the New Mexico Subdivision Act. 

C. In any action by the attorney general pursuant to the New Mexico Subdivision Act, venue 
shall be proper in the district court of any county where all or part of the land is situated or the 
district court of the county where the defendant resides. 

‘D. Nothing in this section shall be construed as limiting any common-law asi of any person 


in any court Palatine to subdivisions. 


History: 1953 ye § 70-5-26, ada by Laws 
19738, ch. 348, § 26; 1979, ch, 172, § 3; 1995, ch, 212, § 
28. 

Bracketed material. — The bracketed words "this ar- 
ticle" In Subsection A were added by the compiler and are 
not part of the law. 

Cross references. — For mandamus, see 44-2-1 NMSA 
1978 et seq. 

The 1995 amendment, effective July 1, 1996, rewrote 
the section to such an extent that. a detailed comparison 
would be impracticable, 


ANNOTATIONS 


Retroactive application. — This section could be ap- 
plied retrospectively to authorize the attorney general to 
seek injunctive relief to compel the defendants to comply 
with this act as a result of activity engaged in prior to the 
1979 amendment of this section. State ex rel. Stratton v. 
Alto Land & Cattle Co., 1991-NMCA-146, 113 N.M. 276, 
824 P.2d 1078. 


47-6-27. Criminal penalties. 


Common-law rights not extended to enforcement. 
—.The legislature did not provide, through this section, 
that a person's common-law rights shall extend to the en- 
forcement of the New Mexico Subdivision Act. Gabaldon 
v, Sanchez, 1978-NMCA-103, 92'N.M. 224, 585 P.2d 1105. 

Order not authorized. — Order obtained by attorney 
general compelling performance by defendant subdividers 
of an act imposed only on a subdivider of a larger subdivi- 
sion was not authorized under the Act. State ex rel. Strat- 
ton v. Alto Land & Cattle Co., 1991-NMCA-146, 113 N.M. 
276, 824 P.2d 1078. 

Law reviews. — For note, "State Securities Law: A 
Valuable Tool for Regulating Investment Land Sales," see 
7 N.M.L. Rev. 265 (1977). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur, 2d Injunctions § 296; 52 Am. Jur, 2d Mandamus § 181. 

Injunction as a remedy for violation of zoning ordi- 
nance, 54:A.L.R. 366, 129 A.L.R. 885. 

43A C.J.S. Injunctions § 133; 55 C.J.S, Mandamus § 210. 


‘A. Any person who knowingly, intentionally or willfully commits a material violation of the 
New Mexico Subdivision Act is guilty of a misdemeanor, punishable by.a fine of not more than ten 
thousand dollars ($10,000) per violation, or by imprisonment for not more than one year, or both. 

B. Any person who is convicted of a:second or subsequent knowing, intentional or willful vio- 
lation of the New Mexico Subdivision Act is guilty of a fourth degree felony, punishable by a fine 
of not more than twenty-five thousand dollars ($25,000) per violation or by imprisonment for not 


more than eighteen months, or both. 


History: 1953 Comp., § 70-5-27, enacted by Laws 
1973, ch. 348, § 27; 1981, ch. 148, § 8; 1995, ch. 212, § 
29. 

Bracketed material. — The bracketed words "this ar- 
ticle" In Subsection A were added by the compiler and are 
not part of the law. 

The 1995 amendment, effective July 1, 1996, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


47-6-27.1. Private remedies. 


ANNOTATIONS 


Law reviews. — For note, "State Securities Law: A 
Valuable Tool for Regulating Investment Land Sales," see 
7.N.M.L. Rev,.265 (1977). 

For annual survey of New Mexico law relating to prop- 
erty, see 12 N.M.L. Rev. 459 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur. 2d. Zoning and Planning §§ 1099 to 1104. 

386A C.J.S, Fines § 2. 


“A. Any sale, lease or other conveyance of land within a subdivision subject to the New Mexico 
Subdivision Act, which subdivision has not been approved by the board of county commissioners, 
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47-6-27.2 PROPERTY LAW 47-6-29 
shall be voidable at the option of the purchaser, lessee or other person acquiring an interest in 
the subdivided land. The purchaser, lessee or other person acquiring an interest in the subdivided 
land may recover restitution of all money, property or other things paid to or received by the seller, 
lessor or other conveyor of the subdivided land. The action shall be brought within six years from 
the time of purchase, lease or other conveyance, in accordance with Section 37-1-3 NMSA 1978. 

B, Any purchaser, lessee or other person acquiring an interest in the subdivided land who suf- 
fers any loss of money or property, real or personal, as a result of any violation of the New Mexico 
Subdivision Act or any county subdivision regulation may bring an action to recover actual dam- 
ages. The action shall be brought within six years from the time of purchase, lease or other convey- 
ance, in accordance with Section 37-1-3 NMSA 1978. 

C, Any purchaser, lessee or other person acquiring an interest in ee subdivided land who has 
purchased, leased or otherwise acquired an interest in land within an approved subdivision may 
bring an action in district court to compel specific performance of any proposed improvement set forth 
in a subdivider's disclosure statement or in any document obligating the person signing the document 
to purchase, lease or otherwise acquire an interest in subdivided land or set forth in any advertising 
or promotional materials relating to the subdivided land. The action shall be brought within six years 
from the time of purchase, lease or other conveyance, in accordance with Section 37-1-3 NMSA 1978. 

D. Costs shall be allowed to the prevailing party unless the court otherwise directs. The court, 
in its discretion, may award reasonable attorneys’ fees to the prevailing party. 

K. The remedies provided in this section are in addition to remedies otherwise available under 
common law or other statutes of this state. 

F. This section shall:apply to all purchases, leases or other conveyances of subdivided land in 
approved or unapproved subdivisions that occur after the effective date of this section. 


History: 1978 Comp., § 47-6-27.1, enacted by Laws 
1981, ch. 148, § 9; 1995, ch. 212, § 30. 

Bracketed material. — The bracketed words "this ar- 
ticle" In Subsection A were added by the compiler and are 
not part of the law. 

The 1995 amendment, effective July 1, 1996, rewrote 


ANNOTATIONS 


Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — En- 
forceability, by landowner, of subdivision developer's oral 


the section to such an extent that a detailed comparison promise to construct or improve roads, 41 A.L.R.4th 573, 


would be impracticable. 


47-6-27.2. Approval necessary for utility connection. 


Any water, sewer, electric or gas utility that connects service to individual parcels within a subdi- 
vision, before a final plat for the subdivision has been approved by the board of county commission- 
ers or before the landowner holds a valid building permit, may be fined a civil penalty of up to five 
hundred dollars ($500) by the board of county commissioners. The board of county commissioners 
may also require any utility connected in violation of this section to be disconnected. 


Effective dates. — Laws 1995, ch. 212, § 34 made 
Laws 1995, ch. 212, § 25 effective July 1, 1996. 


History: Laws 1995, ch. 212, § 25. 


47-6-28. Use of fees. 


All fees collected by a county for passing upon subdivision plats shall be deposited in the patter 
general fund. 


History: 1953 Comp., § 70-5-28, Seg by Laws 
1973, ch. 348, § 28. 


47-6-29. Jurisdiction. 


Nothing in the New Mexico Subdivision Act shall be construed as limiting the municipal extra- 
territorial subdivision and platting jurisdiction provided for in Sections 3-20-1 through 3-20-15 
NMSA 1978. 
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47-7-1 BUILDING UNIT OWNERSHIP 47-7-2 


History: 1953 Comp., § 70-5-29, enacted by Laws 
1973, ch. 348, § 41; 1979, ch. 172, § 4; 1995, ch. 212, § 
31. 

The 1995 amendment, effective July 1, 1996, deleted 
"as presently enforced or as hereafter amended" following 
"New Mexico Subdivision Act", 

Severability. — Laws 1995, ch. 212, § 33 provides 
for the severability of the act if any part or application 
thereof is held invalid, 

Temporary provisions. — Laws 1973, ch. 348, § 29A, 
provided that the New Mexico Subdivision Act applies to 
subdivision approved after the act's effective date when 


approval occurs in a county with regulations adopted 
pursuant to the act. Subsection B provides that 47-6-18 
NMSA 1978 applies to sales and leases of subdivided land 
commencing six months after the act's effective date. 


ANNOTATIONS 


Effect of this section is that a plat of a proposed sub- 
division in an area within a municipality's extraterritorial 
subdivision and platting jurisdiction must be approved by 
both the appropriate municipal authority and the appro- 
priate county authority. 1973 Op. Att'y Gen. No. 73-68, 


ARTICLE 7 
Building Unit Ownership 


1, Short title. 
2. Definitions. . 
3. Application of act. 
-4, Status of the units. 
5. Ownership of units. 
6. Common areas and facilities. 
7. Compliance with covenants; bylaws; administra- 
tive provisions. 
Certain work prohibited. 
Liens against units; removal from lien; effect of 
part payment. 
10. Common profits and expenses. 
11. Contents of declaration. 
47-7-12. Declaration; apportionment of interest, 
13. Contents of deeds of units. 
4, Copy of the floor plans to be filed. 
47-7-15. Blanket encumbrances affecting a unit at time 
of first conveyance. 


47-7-1. Short title. 


Sec. 

47-7-16. Recording. 

47-7-17. Removal from provisions of the Building Unit 
Ownership Act. 

47-7-18. Removal no bar to subsequent resubmission. 

47-7-19. Bylaws. 

47-7-20. Contents of bylaws. 

47-7-21. Books of receipts and expenditures; availability 
for examination. 

47-7-22. Waiver of use of common areas and facilities; 
abandonment of unit. 

47-7-23. Taxation. 

47-7-24. Priority of lien. 

47-7-25. Joint and several liability of grantor and grantee 
for unpaid common expenses. 

47-7-25.1. Merger or consolidation of condominiums, 

47-7-26, Actions. 

47-7-27, Personal application. 

47-7-28, Insurance. 


This act [47-7-1 through 47-7-25, 47-7-26 through 47-7-28 NMSA 1978] may be cited as the 


"Building Unit Ownership Act." 


History: 1958 Comp., § 70-4-1, enacted by Laws 
1963, ch. 221, § 1; 1975, ch. 318, § 1. 


47-7-2, Definitions. 


As used in the Building Unit Ownership Act: 


A. "unit" means a part of the property intended for residential, professional, commercial, in- 


dustrial or any type of independent use, including one or more rooms or enclosed spaces located on 
one or more floors in a building, and with a direct exit to a public street or highway or to a common 
area leading to a public street or highway; 

B. "unit owner" means the person or persons owning a unit in fee simple absolute and undi- 
vided interest in the fee simple or leasehold estate of the common areas and facilities in the per- 
centage established by the declaration; 

C. "association of unit owners" means all of the unit owners acting as a group in accordance 
with the bylaws and declarations; 

D. "blanket encumbrance" means a trust deed, mortgage or any other lien or encumbrance, 
including mechanics' liens, securing or evidencing the payment of money or the furnishing of ser- 
vices or materials and affecting the entire property or affecting more than one unit but does not 
include taxes and assessments levied by a public authority; 
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47-7-8 PROPERTY LAW ~ 47-7-4 


E. "building" means a building or group of buildings having a total of two or more units and 
comprising a part of the property; 

F. .."common areas and facilities," unless otherwise provided in the declaration, jricluabine 

(1) the land on which the building is located; | 

(2) the foundations, columns, girders, beams, supports, main walls, cy halls, eotridpre, 
lobbies, stairs, stairways, fire escapes and entrances and exits of the building; yy 

(3) the basements, yards, gardens, parking areas and storage spaces; 

(4) the premises for the lodging of persons in charge of the property; 

(5) installations of central services including power, light, gas, water, heating, refrigera- 
tion, air conditioning and incinerating; 

(6) the elevators, tanks, pumps; motors, fans, compressors, ducts and all apparatus and 
installations existing for common use; . 

(7) the community and commercial facilities provided in the declaration; and 

(8) all other parts of the property necessarily in common use or convenient to its existence, 
maintenance and safety; 

G. "common expenses" includes: 

(1) all sums lawfully assessed against the unit owners by the association of unit owners; 

(2) expenses of administration, maintenance, repair or replacement of the common areas 
and facilities; and 

(3) expenses declared common expenses; 

H. "common profits" means the balance of income, rents, profits and revenues Frat the com- 
mon areas and facilities remaining after the deduction of common expenses; 

I. "declaration" means the.instrument by which the property is submitted to the provisions of 
the Building Unit Ownership Act and its lawful amendments; 

J. ."limited common areas and facilities" means common areas and facilities designated i in the 
declaration as a etd for use of certain units to the exclusion of the others; 

K. "majority" or "majority of unit owners" means the majority of voting unit owners; 

L. "person" means individual, corporation, partnership, combination, association, trustee or 
other legal entity; 

M. "property" means the land, the building, improvements and structures owned in fee simple 
absolute or long term ground lease, all easements, servitude, rights and appurtenances belonging 
thereto, and all chattels intended for use in connection therewith, which have been or are intended 
to be submitted to the provisions of the Building Unit Ownership Act; and . ) 

N. "condominium" means any property which is submitted to the provisions of the Building 
Unit Ownership Act. 


History: 1953 Comp., § 70-4-2, enacted by Laws The 1981 amendment deleted "and" at the: end of 


1963, ch. 221, § 2; 1965, ch. 6, § 1; 1967, ch. 57, § 1; 1975, Subsection L, added "and" at the end of Subsection M and 
ch, 318, § 2; 1981, ch, 282, § 1. added Subsection N. 


47-7-3. Application of act. 


The Building Unit Ownership Act shall apply to property, the sole owner or all of the owners of 
which submit it to the provisions of the act by duly executing and recording a declaration. 


History: 1953 Comp., § 70-4-3, enacted by Laws ; ANNOTATIONS 


1963, ch. 221, § 3; 1975, ch. 318, § 3. 

Y ae a ib Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
$10,158 

31 C.J.S. Estates §.153 et seq.. 


47-7-4, Status of the units. 


’ Each unit together with its undivided ESTOS F in the common areas ‘and facilities, shall consti- 
tute real property. 
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47-7-5 BUILDING UNIT OWNERSHIP 47-7-7 


History: 1953 Comp., § 70-4-4, enacted by Laws ANNOTATIONS 


1888, ch 241,18 GI OTE eh S18 8 4. Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 18, 19, 38. 
31 C.J.S. Estates § 153 et seq. 


47-7-5. Ownership of units. 


Hach unit owner shall be entitled to sole ownership and possession of his unit. 


History: 1953 Comp., § 70-4-5, enacted by Laws Regulation of time-share or interval ownership inter- 
1963, ch. 221, § 5; 1975, ch. 318, § 5. ests'in real estate, 6 A.L.R.4th 1288, : 
Standing to bring action relating to real property of con- 
ANNOTATIONS dominium, 74 A.L.R.4th 165, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 31 CJS. Estates § 153 et: seq. 
Am. Jur. 2d-Condominiums and Cooperative Apartments 
§§ 8 to 11. 


47-7-6. Common areas and facilities. 


A. Each unit owner shall be entitled to an undivided interest in the common areas and facili- 
ties in the percentage established by the declaration. The percentage shall be computed by taking 
as a basis the value of the particular unit in relation to the value of the whole property. 

B, The percentage of the undivided interest of each unit owner in the common areas and facili- 
ties as established by the declaration shall be permanent and shall not be altered without the con- 
sent of all of the unit owners expressed in an amended declaration duly recorded. The percentage 
of the undivided interest in the common areas and facilities shall not be separated from the unit 
to which it is appurtenant and shall be deemed to be conveyed or encumbered with the unit even 
though the interest is not expressly mentioned or described in a conveyance or other instrument. 

C. The common areas and facilities shall remain undivided, and no unit owner or any other 
person shall bring any action for partition or division, unless the property has been removed from 
the provisions of the Building Unit Ownership Act as provided in Sections 47-7-17 and 47-7-27 


NMSA 1978, Any covenant to the contrary is unenforceable. 


D. Each unit owner may use the common areas and facilities, in accordance with the purpose 
for which they were intended, without hindering or encroaching upon the lawful rights: of the other 
unit owners. 

E. The necessary work of maintenance; repair and replacement of the common areas and fa- 
cilities andthe making of any additions or improvements thereto shall be carried. out only as pro- 
vided in the Building Unit Ownership Act and in the bylaws. 

F, The association of unit owners shall have the irrevocable right, aa eieiae Me by the manager 
or board of directors, of access to each unit from time to time during reasonable hours as may be 
necessary for the maintenance, repair or replacement.of any of the common areas and facilities 
therein or accessible therefrom, and for making emergency repairs necessary to preven damage 
to the common areas and facilities or to another unit. 


History: 1953 Comp., § 70-4-6, enacted by Laws Validity and construction of condominium association's 
1968, ch. 221, § 6; 1975, ch. 318, § 6. regulations governing members' use of common facilities, 
72 A.L.R.3d 308. 


ANNOTATIONS. ., 31 C.J.S. Estates § 153 et seq. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments, 
§ 9, 


47-7-7. Compliance with covenants; bylaws; administrative provisions. 


Each unit owner shall comply strictly with the bylaws and with the administrative rules and reg- 
ulations adopted pursuant thereto and shall comply with the covenants, conditions and restrictions 
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47-7-8 PROPERTY LAW 47-7-9 


set forth in the declaration or in the deed to his unit. Failure'to comply shall be grounds for an 
action to recover sums due, for damages or injunctive relief, or both, maintainable by the manager 
or board of directors for the use of the association of unit owners or maintainable in a proper case 


by an aggrieved unit owner. 


History: 1958 Comp., § 70-4-7, enacted by Laws 
19638, ch. 221, § 7; 1975, ch. 318, § 7. 


ANNOTATIONS | 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 9, 39. 

Validity and construction of. condominium association's 
regulations governing members' use of common facilities, 


Enforceability of bylaw or other rule of condominium or 
cooperative association restricting occupancy, by children. 
100 A.L.R.3d 241. 

Validity and construction of regulations of governing 


‘body of condominium or cooperative apartment pertain- 


ing to parking, 60 A,L.R.5th 647, 

Change in character of neighborhood as affecting 
validity or enforceability be restrictive covenant, 76 
A.L.R.5th 337, 

31 C.J.S. Estates § 153 et seq. 


72 A.L.R.3d 308. 

Use of property for multiple dwellings as violating re- 
strictive covenant permitting property to be used for resi- 
dential purposes only, 99 A.L.R.3d 985. 


47-7-8. Certain work prohibited. 


No unit owner shall undertake any work which would jeopardize the soundness or safety of the 
property, reduce the value or impair an easement or hereditament without the unanimous con- 
sent of all the other unit owners. Structural alterations shall not be made by a unit owner to the 
building or in the water, gas or steam pipes, electric conduits, plumbing or other fixtures connected 
therewith; nor shall a unit owner remove any additions, improvements or fixtures from the build- 
ing without the written consent of the board of directors. 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apgrome ats 
§ 18. 

31C.J.S. Estates § 153 et seq. 


History: 1953 Comp., § 70-4-8, enacted by Laws 
1963, ch. 221, § 8; 1975, ch. 318, § 8. 


47-7-9. Liens against units; removal from lien; effect of part payment. 


A. Subsequent to recording the declaration as provided in the Building Unit Ownership Act, 
and while the property remains subject to the act, no lien shall arise or be effective against the 
property. During the period, liens or encumbrances shall only arise or be created’ against each 
unit and the percentage of undivided interest in the common’ areas and facilities, appurtenant 
to the unit, in the same manner and under the same conditions as liens and encumbrances may 
arise or be created upon any other parcel of real property subject to individual ownership; pro- 
vided, however, that no labor performed or materials furnished, with the consent or at the request 
of a unit owner or his agent or his contractor or subcontractor, shall be the basis for the filing 
of a lien pursuant to law against the unit or’other property of another unit owner not expressly 
consenting to or requesting the same; except that express consent shall be deemed to be'given by 
the owner of any unit in the case of emergency repairs. Labor performed or materials furnished 
for the common areas and facilities, if duly authorized by the association of unit owners, the man- 
ager or board of directors in accordance with the Building Unit Ownership Act, the declaration or 
bylaws, shall be deemed to be performed. or furnished with the express consent of each unit owner 
and shall be the basis for the filing of a lien pursuant to law against each of the units. 

B. In the event a lien is effected against two or more units, the unit owners of the separate 
units may remove their unit and the percentage of undivided interest in the common areas and fa- 
cilities appurtenant to the unit from the lien by payment of the fractional or proportional amount 
attributable to each:of the units affected. Individual. payment shall be computed by reference to 
the percentages established by the declaration. Subsequent to payment, discharge or other satis- 
faction, the unit and the percentage of undivided interest in the appurtenant common areas and 
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47-7-10 BUILDING UNIT OWNERSHIP 47-7-11 


facilities shall be released from the lien paid, satisfied or discharged. Partial payment, satisfaction 


or discharge shall not prevent the lienor from proceeding to enforce his rights against any unit and 
the percentage of undivided interest in the appurtenant common areas and facilities not released 
or discharged. 


History: 1953 Comp., § 70-4-9, enacted by Laws ANNOTATIONS 


1963, ch. 221, § 9; 1975, ch. 318, § 9. y 

= "3 : ; . Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 9, 45 to 47. 


47-7-10. Common profits and expenses. 


The common profits of the property shall be distributed among, and the common expenses shall 
be charged to, each unit owner according to the percentage of his undivided interest in the com- 
mon areas and facilities. 


History: 1953 Comp., § 70-4-10, enacted by Laws Expenses for which condominium association may as- 
1963, ch. 221, § 10; 1975, ch. 318, § 10. sess unit owners, 77 A.L.R.3d 1290. 
ANNOTATIONS 31C.J.S. Estates § 153 et seq, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 35, 36. 


47-7-11. Contents of declaration. 


The declaration shall contain: 

A. a description of the land on which the building and improvements are or will be located; 

B... a description of the building, stating the number of stories and basements, the number of 
units and the principal materials of which it is, or will be, constructed; 

C.. the number of each unit, and a statement of its location, approximate area, number of rooms 
and immediate common area to which it has access, and any other data necessary for its proper 
identification; 

D. a description of the common areas and facilities; 

E. a description of the limited common areas and facilities, stating to which units their use is 
reserved; 

F. the value of the property and of each unit, and the percentage of undivided interest in the 
common areas and facilities appertaining to each unit and its owner for all purposes including vot- 
ing. In the case of any building consisting of separate units not substantially sharing any common 
structural elements, the value of each unit shall be computed on the basis of the square footage 
contained within its. exterior dimensions; 

G. astatement of the purposes for which the building and the units are intended and restricted; 

H. the name and address of agent for service; 

I. a provision as to the percentage of votes by the unit owners which shall be determinative of 
whether to rebuild, repair, restore or sell the property in the event of damage or destruction; 

J. any further details in connection with the property which the person executing the declara- 
tion may deem desirable to set forth consistent with the Building Unit Ownership Act; and 

K. the method by which the declaration may be amended. 


History: 1953 Comp., § 70-4-11, enacted by Laws set forth therein, builder never constructed a pool, never 
1968, ch. 221, § 11; 1971, ch, 148, § 1; 1975, ch. 318, § 11. activated the homeowners association, piri not Hee 
the common areas to the association, and amended the 

ANNOTATIONS declaration so as to eliminate the planned construction of 

Failure to abide by declaration as fraud. — Where, a pool, there was sufficient evidence to support the trial 
pursuant to this section, builder prepared a "Declaration shite findings of fact and conclusions of law establish- 
of Covenants, Conditions, and Restrictions Relative to ing a pattern of commission and omission amounting to 


: that A F liar ae fraud, Register v. Roberson Constr, Co., 1987-NMSO-072, 
Carson-Grande Addition," but, in spite of the stipulations 106 NM. 243, 741 P.2d 1364, 
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47-7-12 PROPERTY LAW 47-7-14 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 31 CJ.S. Estates § 153 et seq. 
Am, Jur, 2d Condominiums and Cooperative Apartments 2 
§§ 14, 15, 33, 57. 


47-7-12. Declaration; apportionment of interest. 


The declaration shall specify a method by which the interest attributable to each unit shall be 
apportioned. The apportionment may be based upon: 

A. the square or cubic footage in the unit as a percentage of the square or cubic footage in all 
of the units; 

B. the value, as that term is defined in the declaration, of the unit as a percentage of the value 
of all of the units; or 

C. the unit itself as a percentage of all of the units in the Breer The percentage interest 
shall change if additional units are added after the filing of the declaration. 


History: 1953 Comp., § 70-4-11.1, enacted by Laws ANNOTATIONS 


120 RIS ene: Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§ 33. 
31 C.J.S. Estates § 153 et seq. 


47-7-18. Contents of deeds of units. 


Deeds of units shall include; 

A. a description of the land as provided in Section 47-7-11 NMSA 1978, or the post-office address 
of the property, including in either case the book, page and date of recording of the declaration; 

B. any other data necessary for proper identification of that unit; 

C. astatement of the use for which the unit is intended, and restrictions on its use; 

D, the percentage of undivided interest appertaining to the unit in the common areas and fa- 
cilities; and 

E. any other details which the grantor and grantee may deem desirable to set forth and which 
shall be consistent with the declaration and the Building Unit Ownership Act. 


History: 1953 Comp., § 70-4-12, enacted by Laws ANNOTATIONS 


1963, ch. 221, § 12; 1975, ch. 318, § 13. 
Oe p81; L878, 3 Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 9, 18. 
31C.J.S. Estates § 153 et seq. 


47-7-14. Copy of the floor plans to be filed. 


Simultaneously with the recording of the declaration, there shall be filed in the office of the 
county clerk a set of the floor plans of the building showing: 

A. the layout, location and dimensions of the units, stating the name of the building or that it 
has no name, and bearing the verified statement of a registered architect or licensed professional 
engineer certifying that it is an accurate copy of portions of the plans of the building as filed with, 
and approved by, the governmental subdivision having jurisdiction over the i issuance of permits for 
the construction of buildings; or 

B. if the building consists of separate units not substantially sharing any common structural 
elements, the exterior dimensions of the units, their location and the common areas, and bearing 
the verified statement of a registered. architect or licensed professional engineer certifying that it 
is an accurate copy of portions of the plans of the building as filed with, and approved by, the gov- 
ernmental subdivision having jurisdiction over the approval of plats for real estate. 

The plans shall be kept by the county clerk in a separate file for each building, indexed in the 
same manner as a conveyance entitled to record, numbered serially in the order of receipt, each 
designated "unit ownership," a reference to the book, page and date of recording of the declaration. 
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47-7-15 BUILDING UNIT OWNERSHIP 47-7-17 


The record of the declaration shall contain a reference to the file number of the floor plans of the 
building affected. 


History: 1953 Comp., § 70-4-18, enacted by Laws . ANNOTATIONS 
1968, ch. 221, § 13; 1971, ch. 148, § 2; 1975, ch. 318 
ord. 28 185 3 Bt pe. : Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§ 15. 


31 C.J.S. Estates § 153 et seq. 


47-7-15. Blanket encumbrances affecting a unit at time of first 
conveyance. 


At the time of the first conveyance of each unit, every blanket encumbrance affecting the unit 
shall be paid and satisfied of record, or the unit being conveyed shall be released therefrom by 
partial release duly recorded. | 


History: 1953 Comp., § 70-4-14, enacted by Laws ANNOTATIONS 


1963, ch. 221, § 14; 1975, ch. 318, § 15. 
chodahyt ‘ ; Am. Jur. 2d, A.L.R. and C.JS. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§ 46, 
31C.J.S. Estates § 153 et seq. 


47-7-16. Recording. 


A. The declaration, any amendment thereof, any instrument by which the provisions of the 
Building Unit Ownership Act may be waived and every instrument affecting the property or any 
unit shall be entitled to be recorded. Neither the declaration nor any amendment thereof shall be 
valid unless duly recorded. 

B. In addition to the records and indexes required to be maintained by the county clerk, the 
county clerk shall maintain an index whereby the record of each conveyance of a unit affected by 
the declaration, and the record of each conveyance of a unit contains a reference to the declaration 
of the building of which the unit is a part. 


History: 1953 Comp., § 70-4-15, enacted by Laws ANNOTATIONS 


OE EL BR A BL? Am, Jur. 2d, A.L.R. and C.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 15 to 18. 
31 C.J.S. Estates § 153 et seq. 


47-7-17. Removal from provisions of the Building Unit Ownership Act. 


A. All unit owners may remove a property from the provisions of the Building Unit Ownership 
Act by an instrument to that effect, duly recorded; provided that the holders of liens affecting any 
unit shall consent or agree by instrument duly recorded, provided that their liens be transferred to 
the percentage of the undivided interest of the debtor unit owner in the property as hereinbefore 
provided, | 

B. Upon removal of the property from the provisions of the Building Unit Ownership Act, the 
property shall be deemed to be owned in common by the unit owners. The undivided interest in 
the property owned in common which shall appertain to each unit owner shall be the percentage of 
undivided interest previously owned by an owner in the common areas and facilities, 


History: 1953 Comp., § 70-4-16, enacted by Laws ANNOTATIONS 
EROS Leh P2L SAG) LOTS eb. B18. A527, Am, Jur. 2d, A.L.R. and C.J,S. references. — 15A 


Am, Jur. 2d Condominiums and Cooperative Apartments 
§ 52, 
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47-7-18 PROPERTY LAW. — 47-7-20 


47-7-18. Removal no bar to subsequent resubmission. | 


The removal provided in Section 47-7-17 NMSA 1978 shall not bar the subsequent resubmission 
of the property to the provisions of the Building Unit Ownership Act. 


History: 1953 Comp., § 70-4:17, enacted by Laws ANNOTATIONS 


seeded ski My ad gph oti Sona Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§ 52. 


47-7-19. Bylaws. 


The administration of every property shall be governed by bylaws, a true copy of which shall be 
annexed to the declaration and shall be a part thereof. No modification of or amendment to the 
bylaws shall be valid unless set forth in an amendment to the declaration and the amendment be 
duly recorded. 


History: 1953 Comp., § 70-4-18, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 


1963, ch, 221, § 18; 1975, ch. 318, § 19. Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 13, 15 to 17. 
ANNOTATIONS 31 C.J.S. Estates § 153 et seq. 


Law reviews. — For article, "Child Welfare Under the 
Indian Child Welfare Act of 1978: A New Mexico Focus," 
see 10 N.M.L. Rev. 413 (1980), 


47-7-20. Contents of bylaws. 


The bylaws may provide for: | 

A. the election from among the unit owners of a board of directors, the number of persons con- 
stituting the board, and that the terms of at least one-third of the directors shall expire annually; 
the powers and duties of the board; the compensation of the directors; and the authority of the 
board to engage the services of a manager or managing agent; 

B. the method of calling meetings of the unit owners; what number of unit owners shall consti- 
tute a quorum; 

C. the election of a president from among the board of directors who shall preside over the 
meetings of the board of directors and of the association of unit owners; 

D. the election of a secretary who shall keep the minute book in which resolutions shall be 
recorded; 

E. the election of a treasurer who shall keep the financial records and books of account; 

F. the maintenance, repair and replacement of the method of approving payment vouchers; 

G. the manner of collecting from each unit owner his share ofthe common expenses; — ! 

H. the designation and removal of personnel necessary for the maintenance, repair and re- 
placement of the common areas and facilities; designation, and any changes, of agent for process; 

I. the method of adopting and of amending administrative rules and regulations governing the 
details of the operation and the use of the common areas and facilities; 

J. the restrictions on and requirements of the use and maintenance of the units and the use 
of the common areas and facilities, not set forth in the declaration, which are designed to prevent 
unreasonable interference with the use of units and of the common areas and facilities by the sev- 
eral unit owners; 

K. a method by which the manager, the board of directors or the association of unit owners 
may lease or rent unsold units; provided, that nothing in the Building Unit Ownership Act shall 
be construed to prevent the lease or rental of unsold units by the proper authorities before bylaws 
are adopted or before the declaration is executed; ~ ) 

L. the percentage of votes required to amend the bylaws; and 

M. other provisions as may be deemed necessary for the administration of the property consis- 
tent with the Building Unit Ownership Act. 
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47-7-21 BUILDING UNIT OWNERSHIP 47-7-23 


History: 1953 Comp., § 70-4-19, enacted by Laws Validity and construction of regulations of governing 
1963, ch. 221, § 19; 1975, ch. 318, § 20. body of condominium or cooperative apartment pertain- 
ing to parking, 60 A.L.R.5th 647. 
ANNOTATIONS 31 C.J.S. Estates § 153 et seq. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A — 
Am, Jur. 2d Condominiums and Cooperative Apartments 
8§ 9, 13, 15 to 17, 22, 28 to 31, 34, 36 to 39. 


47-7-21. Books of receipts and expenditures; availability for 
examination. 


The manager or board of directors, shall keep detailed, accurate records in chronological order, of 
the receipts and expenditures affecting the common areas and facilities, specifying and itemizing 
the maintenance and repair expenses of the common areas and facilities and any other expenses 
incurred. The records and the vouchers authorizing payments shall be available for examination 
by any unit owner at convenient hours of weekdays. 


History: 1953 Comp., § 70-4-20, enacted by Laws ANNOTATIONS 


ae eA SAORI RSLS S ae Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 16, 29. 
31 C.J.S. Estates § 153 et seq. 


47-7-22. Waiver of use of common areas and facilities; abandonment of 
unit. 


No unit owner may exempt himself from liability for his contribution toward the common ex- 
penses by waiver of the use or enjoyment of any of the common areas and facilities or by abandon- 
ment of his unit. 


History: 1953 Comp., § 70-4-21, enacted by Laws Expenses for which condominium association may as- 
1963, ch. 221, § 21; 1975, ch. 318, § 22. sess unit owners, 77 A.L.R.38d 1290. 


ANNOTATIONS 31 C.J.S, Estates § 153 et seq. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 15A Am. 
Jur, 2d Condominiums and Cooperative Apartments § 36. 


47-7-23. Taxation. 


The association of unit owners shall elect whether: 

A. the entire property shall be deemed a single parcel for the purposes of assessment and taxa- 
tion, in which event the association shall promptly notify the unit owners of the payment of the 
taxes. For purposes of assessment or valuation and taxation under this paragraph, the association 
shall be deemed to be the owner as defined in Section 7-35-2 NMSA 1978; or 

B. each unit and its percentage of undivided interest in the common areas and facilities shall 
be deemed to be a parcel and shall be subject to separate assessment and taxation by each assess- 
ing unit and special district for all types of taxes authorized by law, including ad valorem levies 
and special assessments. 


History: 1953 Comp., § 70-4-22, enacted by Laws Real estate taxation of condominiums, 71 A.L.R.3d 952. 


1963, ch. 221, § 22; 1975, ch. 318, § 23. 31 C.J.S. Estates § 158 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 5, 9, 29,48 to 50. 
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47-7-24 PROPERTY LAW | 47-7-25,1. 


47-7-24. Priority of lien. 


A. All sums, assessed by the association of unit owners but unpaid, for the share of the com- 
mon expenses chargeable to any unit shall constitute a lien on the unit prior to all other liens 
except: . 

(1) tax liens on the unit in favor of any assessing unit and special divert; and 

(2) all sums unpaid on a first mortgage of record. The lien may be foreclosed by suit by the 
manager or board of directors, acting on behalf of the unit owners, in like manner as a foreclosure 
of mortgage or real property. In any foreclosure the unit owner shall be required to pay a reason- 
able rental for the unit if so provided in the bylaws, and the plaintiff in the foreclosure shall be 
entitled to the appointment of a receiver to collect the rent paid. The manager or board of direc- 
tors, acting on behalf of the unit owners shall have power, unless prohibited by the declaration, 
to bid on the unit at foreclosure sale, and to acquire and hold, lease, mortgage and convey..Suit to 
recover a money judgment for unpaid common expenses shall be maintainable without foreclosing 
or waiving the lien securing the same. 

B. Where the mortgagee ofa first mortgage of record or r other purchaser of a unit obtains title 
to the unit as a result of foreclosure of mortgage, the acquirer of title, his successors and assigns, 
shall not be liable for the share of the common expenses or assessments by the association of unit 
owners chargeable to the unit which became due prior to the acquisition of title to the unit by the 
acquirer. The unpaid share of common expenses or assessments shall be deemed to be common 
expenses collectible from all of the unit owners including the acquirer, his successors and assigns. 


History: 1953 Comp., § 70-4-23, enacted by Laws ANNOTATIONS 


1 h. 221, § 23; 1975, ch. 318, § 24. F thee. 
hee arated iE Base RNS: : Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
§ 37. 
31 C.J.S. Estates § 153 et seq. 


47-7-25. Joint and several liability of grantor and grantee for unpaid 
common expenses. 


In a voluntary conveyance the grantee of a unit shall be jointly and severally liable with the 
grantor for all unpaid assessments against the grantor for his share of the common expenses to the 
time of grant or conveyance, without prejudice to the grantee's right to recover from the grantor 
the amounts paid by the grantee. However, any grantee shall be entitled to a statement from the 
manager or board of directors, setting forth the amount of the unpaid assessments against the 
grantor and the grantee shall not be liable for, nor shall the unit conveyed by [be] subject to a lien 
for, any unpaid assessments against the grantor in excess of the amount therein set forth. 


History: 1953 Comp., § 70-4-24, enacted by Laws - ANNOTATIONS 
1963, ch, 221, § 24; 1975, ch. 318, § 25. 

Bracketed material. — The bracketed, material was Am, Jur. 2d, A-L.R. and C.J.S, references, — 15A 
inserted by the compiler and is not part of the law... sat. Jur. 2d Condominiums and Cooperative Apartments 


Expenses for which condominium association may as- 
sess unit owners, 77 A,L.R.3d 1290. ) 
31 C.J.S. Estates § 153 et seq. 


47-7-25.1. Merger or consolidation of condominiums. 


A. By agreement of the unit owners, any two or more condominiums may be merged or consoli- 
dated into a single condominium. Unless the agreement provides otherwise, the combined condo- 
minium is, for all purposes, the legal successor to the preexisting condominiums. The associations of 
the preexisting condominiums shall also be merged or consolidated into a single association which 
shall hold all powers, rights, obligations, assets and liabilities of the preexisting associations: 

B. An agreement of two or more condominiums to merge or consolidate pursuant to Subsection 
A of this section shall be evidenced by an agreement prepared, executed, recorded and certified 
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47-7-26 BUILDING UNIT OWNERSHIP 47-7-28 


by the president of the association of each of the preexisting condominiums following approval by 
owners of units to which are allocated the precentage [percentage] of votes in each condominium 
required to terminate that condominium. Any such agreement shall be recorded in each county in 
which a portion of the condominium is located and is not effective until recorded. 

C. Every merger or consolidation agreement shall provide for the reallocation of the allocated 
interests in the new association among the units of the resultant condominium either by stating 
the reallocations or;the formulas upon which they are based or by stating the percentage of overall 
allocated interests of the new condominium which are [is] allocated to all of the units comprising 
each of the preexisting condominiums; providing that the portion of the percentages allocated to 
each unit formerly comprising a part of the preexisting condominium shall be equal to the percent- 
ages of allocated interests allocated to thal unit by the declaration of the preexisting condominium. 


History: 1978 Comp., § 47-7-25.1, enacted ie Laws Bracketed material. — The bracketed material was 
1981, ch. 282, § 2. inserted by the compiler and is not part of the law. 


47-7-26. Actions. 


Without limiting the rights of any unit owner, actions may be brought by the manager or board 
of directors, in either case in the discretion of the board of directors, on behalf of two or more of 
the unit owners, as their respective interests may appear, with respect to any claim relating to the 
common areas and facilities or more than one unit. Service of process on two or more unit owners 
in any action relating to the common areas and facilities or more than one unit may be made on 
the person designated in the declaration to receive service of process. 


History: 1953 Comp., § 70-4-25, enacted by Laws Proper party plaintiff in action for injury to common ar- 
19638, ch, 221, § 25; 1975, ch. 318, § 26. eas of condominium development, 69 A.L.R.3d 1148. 
Standing to, bring action relating to title in real prop- 
ANNOTATIONS , erty of condominium, 74 A.L.R.4th 165. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 31 C.J.S. Estates § 153 et seq. 
Am. Jur. 2d Condominiums and Cooperative Apartments : 
§§ 57, 58. 


47-7-27. Personal application. 


A... All unit owners, tenants of owners, employees of owners and tenants, or any other persons 
that may in anymanner use property or any part thereof submitted to the provisions of the Build- 
ing Unit Ownership Act shall be subject to the act and to the declaration and bylaws of the asso- 
ciation of unit owners adopted pursuant,to the provisions of the act. 

B. All agreements, decisions and determinations lawfully made by the association of unit own- 
ers in accordance with the voting percentages established in the Building Unit Ownership Act, 
declaration or bylaws, shall be deemed to be binding.on all unit owners. 


History: 1953 Comp., § 70-4-26, enacted by Laws ANNOTATIONS 


Gee alinsiaahuihce tees tnd os gi : ae: Am. Jur. 2d, A.L.R. and C.J,S. references. — 15A 
Am. Jur,.2d Condominiums and Cooperative Apartments 
§ 16, 
31 C.J.8. Estates § 153 et seq, 


{+ 
iJ 


47-7 28, ‘Insurance. 


A. The manager or the board of directors if required by the declaration, bylaws or by a major- 
ity of the unit owners shall insure the property against the risks and under the terms required. 
The insurance coverage shall be written in the name of the manager, board of directors or the as- 
sociation of unit owners as trustees for each unit owner in the percentage established in the dec- 
laration. Insurance premiums shall be common expenses. The requirement of common insurance 
coverage shall not prejudice the right of each unit owner to insure separately his own unit. 
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47-7A-1 


B. 


PROPERTY LAW 


47-TA-1 


In the case of fire or other disaster, the insurance indemnity shall be applied to reconstruct 


the building unless the damage comprises more than two-thirds of the building, in which case the 
indemnity may be delivered pro rata to the co-owners in accordance with the decision of three- 


fourths of the co-owners. 


History: 19538 Comp., § 70-4-27, enacted by Laws 
1963, ch. 221, § 27; 1975, ch. 318, § 28. 

Severability. — Laws 1975, ch. 318, § 29, provided for 
the severability of the act if any part or application was 
held invalid. 


; 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 5,.29, 30, 44, 54, 55. 

31C.J.S. Estates § 158 et seq. 


ARTICLE 7A 


Condominium Act - General Provisions bhi RE 


Sec. 

47-7A-1., 
47-TA-2, 
47-TA-3. 
47-7A-4, 
47-7TA-5, 
47-7A-6, 


Short title. 

Applicability. 

Definitions. 

Variation by agreement. 

Taxation. 

Applicability of local ordinances, yreeula yee 
and building codes. 


47-7A-7. Eminent domain. 


47-7A-1. Short title. 


Sec. 

47-7A-8. Supplemental general principles of law appli- 
cable, 

47-7A-9. Construction against implicit repeal, amend- 
ment or expansion, 

Reserved. 

Severability. 

Unconscionable agreement or term of contract. 

Obligation of good faith.., 

Remedies to be liberally administered. 


47-7A-10. 
47-7A-11. 
47-7A-12, 
47-7A-13. 
47-7A-14. 


This act [47-7A-1 through 47-7D-20 NMSA 1978] may be cited as the "Condominium Act." 


History: Laws 1982, ch. 27, § 1. 

Compiler's notes. — Laws 1982, ch. 27, enacted New 
Mexico's version of the Uniform Condominium Act, as 
amended in 1980. Those sections of the uniform act not 
adopted by New Mexico are §§ 1-110 (Uniformity), 4-113 
to 4-116 (Warranties) and Article 5, §§ 5-101 to 5-110 (Ad- 
ministration and Registration). Where applicable, the par- 
allel New Mexico sections are designated as "Reserved." 

Included following each section of the New Mexico act 
are the official commissioners' comments to the uniform 
act. Compiler's notes following each section indicate the 
similar uniform act provision and its differences, if any, 
with the New Mexico provision. Where possible, references 
to the uniform act in the comments have been translated 
to the parallel New Mexico provisions. 

Section 47-7A-1 NMSA 1978 is substantially similar to 
§ 1-101 of the Uniform Condominium Act. 


COMMISSIONERS' PREFATORY NOTE 


This act contains comprehensive provisions designed to 
unify and modernize the law of condominiums, which has 
undergone great change in the last 16 years. As a result 
of the increasing usefulness and flexibility of the condo- 
minium concept, condominiums have become one of the 
most common forms of community ownership of property 
in the United States. 

All states have statutes which provide for the creation 
of condominiums and establish some rules concerning 
their governance. The first statute in the United States 
was adopted in 1958 in Puerto Rico, and most of the pres- 
ent state statutes are patterned after that 1958 statute, 
or after the 1962 federal housing administration model 
condominium statute. As the condominium form of own- 
- ership became widespread, however, many states realized 
that these early statutes were inadequate to deal with the 


growing condominium industry. In particular, many states 
perceived a need for additional consumer protection, as 
well as a need for more flexibility in the creation and use 
of condominiums. As a result, some states have recently 
enacted more detailed and comprehensive "second genera- 
tion" statutes. 

The statutes governing condominiums in the various 
states use varying and sometimes inappropriate terminol- 
ogy, and differ.in numerous details, all of which make it 
difficult for a national lender to assess the appropriate- 
ness of condominium documents and of condominium 
financing arrangements in those states. Moreover, the 
varying statutes, creating different "bundles of rights" for 
purchasers of condominiums in the various states, also 
make it difficult for the increasingly mobile consumer to 
become educated in this very complex area, Finally, many 
actual or potential problems involving such matters as 
termination of condominiums, eminent domain, insurance 
and the rights and obligations of lenders upon foreclosure 
of a condominium project, have not been satisfactorily ad- 
dressed by any existing statute. It is primarily to resolve 
these various problems that the Uniform Condominium 
Act was drafted. 

Article 1 [this article] of the act contains definitions 
and general provisions applicable throughout the act. The 
article deals with such matters as applicability, separate 
titles and taxation, eminent domain, applicability of other 
statutes and other general matters. 

Article 2 [Article 7B, Chapter 47 NMSA 1978] provides 


for the creation, alteration and termination of the condo- 
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minium. The article provides great flexibility to a devel- 
oper in creating a condominium project designed to meet 
the needs of a modern real estate market, while impos- 
ing reasonable restrictions on developers' practices which 
have a potential for harm to unit purchasers, 
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47-7A-2 


Article 3 [Article 7C, Chapter 47 NMSA 1978] con- 
cerns the administration of the unit owners' association, 
a matter which has received very limited attention in the 
statutes of the various states. This article provides broad- 
ranging powers to the association, and covers such mat- 
ters as insurance, tort and contract liability of the asso- 
ciation and other matters often not dealt with in current 
statutes. 

Article 4 [Article 7D, Chapter 47 NMSA 1978] deals 
with consumer protection for condominium unit purchas- 
ers. In addition to treating specific abuses which have 
developed in the condominium industry in) the past, the 
article requires very substantial disclosure by develop- 
ers, which must be made available to consumers before 
conveyance of a unit, To further promote disclosure, the 
article also requires that all owners of units’in residential 
condominiums provide resale certificates to subsequent 
purchasers, regardless of when the condominium was cre- 
ated. 

Article 5 is an optional article which establishes an ad- 
ministrative agency to supervise a developer's activities. 
The article is so drafted that it may be included in the 
act in those states where an agency is thought desirable, 
and deleted from the act in those states which desire to 
have the act enforced by private action. In the event that 
a state determines to delete Article 5 from the act, other 


' provisions of the act, indicated in the text by brackets, 


should also be deleted. A list of these sections appears in 
the prefatory note to Article 5... 

The Uniform Condominium Act was originally a part 
of the Uniform Land Transactions Act, but was separated 
from that act for further consideration at the 1975 annual 
meeting of the National Conference of Commissioners on 
Uniform State Laws. This act was approved at the an- 
nual meeting of the conference in Vail, Colorado in Au- 
gust 1977. 

Since promulgation of the act in 1977, and approval 
by the American Bar Association in 1978, the act has re- 
ceived widespread legislative attention. The Act was en- 
acted in its uniform version in Minnesota, Pennsylvania, 
and West Virginia during the 1979-80 legislative year, and 
was enacted with substantial amendments in Louisiana 
in 1978-79. By 1980, it had also been introduced in the 
legislatures of Arizona, Colorado, Connecticut, Idaho, IIl- 
linois, Massachusetts, Missouri, Tennessee, Vermont and 
Wyoming. 

During this same period, the national conference ap- 
pointed a drafting committee to draft a Uniform Planned 
Community Act (UPCA), and that act was promulgated by 
the conference at its 1980 annual meeting. UPCA applies 
to a wide variety of other forms of multiple ownership 
real estate regimes which are similar in legal structure 
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to condominiums, but do not meet the definition of "con- 
dominium" either, under present state law or the Uniform 
Condominium Act, 

As a result of the legislative process in the various 
states ‘considering the act, and review of the act by the 
drafting committee on UPCA, a large number of amend- 
ments to the 1977 Act were proposed to the conference. 

Many of these amendments were adopted at the 
1980 annual meeting of the conference, and have been 
included in this edition of the act. Most of them are of 
a minor non-substantial nature; they are intended to 
resolve insignificant technical questions, or to clarify 
the meaning of provisions susceptible to misinterpreta- 
tion. A few amendments were adopted which result in 
more significant changes, either on particular matters 
of substance, or in the use of terms throughout the act 
which simplify the structure and readability of the act. 
A summary of the more significant amendments can be 
obtained from the headquarters office of the NCCUSL, 
Suite 510, 645 North Michigan Avenue, Chicago, Illinois 
60611. 

A second category of changes results from a decision of 
the conference at its 1978 annual meeting that the Con- 
dominium and Planned Community Acts should contain 
identical provisions wherever possible, in order to facili- 
tate the consolidation of the two acts in those states desir- 
ing a single uniform act covering both forms of multiple 
ownership developments, This. required a large number 
of textual changes with no substantive effect. As a result, 
however, there are very few differences between the two 
acts, and consolidation would be a simple and desirable 
approach in states desiring uniform coverage of both 
forms of ownership. An analysis of the differences be- 
tween the acts, and a general description of how the acts 
might be consolidated, appear in the prefatory note to 
UPCA. However, at this time, the conference has not pre- 
pared a consolidated text, because of its continuing con- 
sideration of the co-operative form of ownership, and the 
possibility that a consolidated act might be applicable to 
co-operatives as well. 


ANNOTATIONS 


Law reviews. — For annual survey of New Mexico law 
relating to property, see 13 N.M.L. Rev. 435 (1983). 

For comment, "Survey of New Mexico Law: Condo- 
minium Law: The New Mexico Condominium Act," see 15 
N.M.L. Rev. 203 (1985). 

Am. Jur. 2d, A.L.R. and C.J. s. references. — 15A 
Am, Jur. 2d Condominiume and Cooperative Apartments 
§§ 7,9, 10. 

31 C.J.S. Estates § 153 et seq. 


47-7A-2. Applicability. 


A. The Condominium Act applies to all condominiums created within this state after the effec- 
tive date of that act. 

B. The provisions of the Building Unit Ownership Act do not apply to condominiums created 
after the effective date of the Condominium Act. Any provisions of the declaration, bylaws, plats 
or plans of a condominium created before the effective date of the Condominium Act, which provi- 
sions are not expressly authorized by the Building Unit Ownership Act [47-7-1 through 47-7-25, 
47-7-26 through 47-7-28 NMSA 1978] but which would have been authorized by the Condominium 
Act, had it been in effect, are hereby ratified. A condominium subject to the provisions of the 
Building Unit Ownership Act shall become subject to the Condominium Act and not the Building 
Unit Ownership Act if a resolution to that effect is approved by a majority of the unit owners and 
is then recorded as are instruments creating interests in real property. The declaration, bylaws, 
plats or plans of a condominium created before the effective date of the Condominium Act shall be 
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amended in conformity with the procedures and requirements specified by those instruments and 
by the Building Unit Ownership Act. If the amendment grants to any person any rights, powers 
or privileges not expressly authorized by the Building Unit Ownership Act but permitted by the 
Condominium Act, all correlative obligations, liabilities and restrictions in the Condominium Act 


also apply to that person. 


History} Laws 1982, ch. 27, § 69. 

Compiler's notes. — This section is similar to § 1- 
102 of the Uniform Condominium Act, with the following 
main exceptions; Subsection A of this section does not set 
forth the detailed three-step approach of subsection (a) 
of § 1-102 of the Uniform Condominium Act, as to con- 
dominiums created before the effective date of the state 
Condominium Act; Subsection B of this section expands 
upon the procedure by which unit owners of a pre-existing 
condominium may elect to subject their association to the 
provisions of the state Condominium Act; the state Con- 
dominium Act does not include subsection (c) of § 1-102 of 
the Uniform Condominium at which deals with out-of- 
‘state condominiums, 


COMMISSIONERS' COMMENT 


1. The question of the extent to which a state statute 
should apply to particular condominiums involves two 
problems: first, the extent ‘to which the statute should 
require or permit*different results for condominiums cre- 
ated before and after the statute becomes effective; and 
second, whether the'statute should impose any or all of 
its substantive requirements on condominiums: located 
outside the state. 

‘Two conflicting policies are proposed when considering 
the applicability of this ‘act to "old" and "new" condomini- 
ums located in the enacting state, On the one hand, it is 
desirable, for reasons of uniformity, for the act to apply to 
all condominiums located in’a particular state, regardless 
of whether the condominium was created before or after 
adoption of the act in that state. To the extent that differ- 
ent laws apply within the same state to different condo- 
miniums, confusion results in the,minds of both lenders 
and consumers. Moreover, because of the inadequacies 
and uncertainties of condominiums created under old law, 
and because of the requirements placed on declarants and 
unit owners' associations by this.act which might increase 
the costs of new condominiums, different markets might 
tend to develop for condominiums created before and after 
adoption of the act. 

On the other hand, to “tng all provisions of this act 
automatically apply to "old" condominiums might violate 
the constitutional prohibition of impairment of contracts. 
In addition, aside from the constitutional issue, automatic 
applicability of the entire act almost certainly would un- 
duly alter the legitimate expectations of some present 
unit owners and declarants. 

Accordingly, the philosophy of this section reflects a de- 
sire to maximize the uniform applicability of the act to all 
condominiums in the enacting state, while avoiding the 
difficulties raised by automatic application of the entire 
act to pre- existing condominiums. 


2, In carrying out this philosophy with respect to "new" 


condominiums, the act applies to all condominiums "cre- 
ated" within the state after the act's effective date, This: 
is the effect of the,first sentence of subsection (a) [Subsec- 


tion A]. The first sentence of subsection (b) [Subsection Br. 


makes clear that the provisions of old statutes expressly 
applicable: to condominiums do ‘not apply to condomini- 
ums created after the effective date of this act, 

"Creation" of a condominium pursuant to this act oc- 
curs upon recordation ofa declaration pursuant to § 
2-101 iS7e 7B-1 NMSA 1978]; however, the Gell citings of 
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"condominium" in § 1-103(7) [47-7A-3G NMSA 1978] 
contemplates that de facto condominiums may exist, if 
the nature of the ownership interest fits the definition, 
and the act would apply to such a condominium.Any real 
estate project which includes individually owned units 
and common elements owned by the unit‘owners as ten- 
ants in common is therefore subject to the act if created 
within the state after the act's effective date. No intent 
to subject the condominium to the act is required, and an 
express intention to the contrary would be invalid and 
ineffective. 

3. The section adopts a novel three-step dpprsanth to 
condominiums created before the effective date of the act. 
First, certain provisions of the act automatically apply to 
"old" condominiums, but only prospectively, and only>in 
a manner which does not invalidate provisions of condo- 
minium declarations and bylaws valid under "old" law. 
Second, "old" law remains applicable to previously cre- 
ated condominiums where not automatically displaced by 
the act. Third, owners of "old" condominiums may amend 
any provisions of their declaration or bylaws, even if the 
amendment would not be permitted by "old" law, so long 
as (a) the amendment is adopted in accordance with the 
procedure required by "old" law and the existing declara- 
tion and bylaws, and (b) the substance of the amendment 
does not violate this act. 

4, Elaboration of the principles described in Comment 
3 may be helpful. 

First, the second sentence of subsection (a) [Subsection 
A] provides that the enumerated provisions automatically 
apply to condominiums created under pre-existing law, 
even though no action is taken by the unit owners. Many 
of the sections which do apply should measurably increase 
the ability of the unit owners to effectively manage the 
association, and should help to encourage the marketabil- 
ity of condominiums created under early condominium 
statutes. To avoid possible constitutional challenges, these 
provisions, as applied to "old" condominiums, apply only 
to "events and circumstances occurring after the effective 
date of this act"; moreover, the provisions of this act are 
subject to the provisions of the instruments creating the 
condominium, and this act does not invalidate those: in- 
struments, : 

EXAMPLE 1: 

Under subsection (a) [Subsection A], § 4-109 [47-7D-9 
NMSA 1978] (Resale Certificates) automatically applies 
to "old" condominiums. Accordingly, unit owners in con- 
dominiums established prior to adoption of the act would 
be obligated after the act's effective date to provide resale 
certificates to future purchasers of units in "old" condo- 
miniums, However, the failure of a unit owner to provide 
such. a certificate to a purchaser who acquired the unit be- 
fore the effective date of the act would not create a cause 
of action in the purchaser, because the conveyance was an 
event occurring before the effective date of the act: ig 

EXAMPLE 2 

Under theres (a) [Subsection A], § 3-118 [47-7C- 18 
NMSA 1978] (Association Records) automatically applies 
to "old" condominiums. As a result, a unit owners' asso- 
ciation of an "old" condominium must,maintain certain 
financial records, and all the records of the association 

"shall be made reasonably available for examination by 
any unit owner: and his authorized agents", even if the 
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"old" law did not require that records be kept, or access 
provided. If the declaration or bylaws, however, provided 
that unit owners could not inspect the records of the asso- 
ciation without permission of the president of the associa- 
tion, the restriction in the declaration would continue to 
be valid and enforceable. 

Second, the prior laws of the state relating to condo- 
miniums are not repealed by this act because those laws 
will still apply to previously-created condominiums, 
except when displaced. Some states, such as Connecti- 
cut and Florida, have made certain provisions of their 
condominium statutes automatically applicable to pre- 
existing condominiums. In certain instances, this at- 
tempted retroactive application has raised serious con- 
stitutional questions, has caused doubts to arise as to 
the continued validity of those condominiums, and has 
created general confusion as to what statutory rules 
should be applied. 

Third, the act seeks to alleviate any undesirable conse- 
quences of "old" law, by a limited "opt-in" provision. More 
specifically, subsection (b) [Subsection B] permits the own- 
ers of a pre-existing condominium to take advantage of 
the salutary provisions of this statute to the extent that 
can be accomplished consistent with the procedures for 


amending the condominium instruments as specified in‘ 


those instruments and inthe pre-existing statute. 
EXAMPLE 3: 
Under most "first generation" condominium statutes, 
unit owners have no power to relocate boundaries between 
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adjoining units. Under § 2-112 [47-7B-12 NMSA 1978] of » 


this act, unit owners have such power, unless limited by 
the declaration: While § 2-112 [47-7B-12 NMSA 1978] 


does not automatically apply to "old" condominiums, if the * 


unit owners of a pre-existing condominium amend their 
condominium. instruments in the manner permitted by 
the old statute and their existing instruments to permit 
unit owners to relocate boundaries, this section would 
validate that amendment, even if it were invalid under 
old law. _ 

5. In considering the permissible amendments un- 
der subsection (b) [Subsection B], it is important to dis- 


tinguish between the law governing the procedure for 


amending declarations, and the substance of the amend- 
ments themselves. An amendment to the declaration of 
the condominium created under "old" law, even if permis- 
sible under this act, must nevertheless be adopted "in con- 
formity with the procedures and requirements specified" 
by the original condominium instruments, and in compli- 
ance with the old law. 

EXAMPLE: - 

Suppose an "old" condominium declaration and "old" 
state law both provide that approval by 100% of the unit 
owners is required to amend the declaration, but the unit 
owners wish to amend the declaration to provide for only 
67% of the unit owners' approval of future amendments, 
as permitted by § 2-117 [47-7B-17 NMSA 1978] of this 
act. The amendment would not be valid unless 100% of 
the unit owners approved it, because of the procedural 
requirement of the declaration and "old" law. Once ap- 
proved, however, only 67% would be required for subse- 
quent amendments. 

6. The last sentence of subsection (b) [Subsection B] ad- 
dresses the potential problem of a declarant seeking to 
take undue advantage of the amendment provisions to 
assume a power granted by the act without being subject 
to the act's limitations on the power. The last sentence in- 
sures that, if declarants or other persons assume. any of 
the powers and rights which the act grants, the correla- 
tive obligations, liabilities, and restrictions of the act also 


837 


47-TA-2 


apply to that person, even if the amendment itself does 
not require that result. 

EXAMPLE; : 

Assume that, pursuant to the provisions of the "old" 
law, the declarant may exercise control over the associa- 
tion for only three years from the date the condominium 
is created, but the control may be maintained during that 
period for so long as declarant owns any units. In the ab- 


‘sence of any amendment, a provision in the declaration 


taking full advantage of the "old" law would be valid and 
enforceable. Assume further that, in the second year fol- 
lowing creation of the condominium in question, this act is 
adopted. The declarant then properly amends the declara- 
tion pursuant to subsection (b) [Subsection B] to extend 
the period of declarant control for five years from the date 
of creation, The amendment would effectively extend con- 
trol for two additional years, because § 3-103(d) [47-7C-3D 
NMSA 1978] does not limit the number of the years the 
declarant may specify as a control period. 

Nevertheless, if the declarant, before that extended 
time limit has expired, conveys 75 percent of the units 
that may ever be a part of the condominium, or fails for 
two years to exercise development rights or offer units 
for sale in the ordinary course of business, the period of 
declarant control would terminate by virtue of the limita- 
tions in § 3-1038(d) [47-7C-3D NMSA 1978]. That limita- 
tion is imposed on the declarant even if the amendment 
called for retaining control for so long as any units were 
owned by declarant, and despite the provision in the "old" 
law permitting such a restriction, 

7. The reference in subsection (b) [Subsection B] to "all 
present statutes expressly applicable to condominiums or 
horizontal property regimes" is intended to distinguish 
between a state's condominium enabling statutes and 
those statutes which apply not only to condominiums but 
to other forms of real estate, such as taxation statutes or 
subdivision statutes. Thus, reference to the state's condo- 
minium or horizontal property regime enabling statutes 
should be included here, while references to taxation, sub- 
division or other statutes which are not restricted solely 
to condominiums should not be included. 

8. In place of the words "declaration, bylaws, and plats 
and plans", each state should insert the appropriate ter- 
minology for those documents under the present state law, 
e.g., "master deed, rules and regulations", etc. - 

9. This section does not permit a pre-existing condomin- 
ium to elect to come entirely within the provisions of the act, 
disregarding old law. However, the owners of a pre-existing 
condominium may elect to terminate the condominium un- 
der pre-existing law and create a new condominium which 
would be subject to all the provisions of this act. 

10. Subsection (c) reflects the fact that there are prac- 
tical as well as constitutional limits regarding the extent 
to which a state should or may extend its jurisdiction to 
out-of-state transactions. A state may, of course, properly 
exercise its authority to protect its citizens from false or 
misleading information relating to condominiums located 
in other states but sold in that state. However, where sales 
contracts are executed wholly outside the enacting state 
and relate to condominiums located outside the state, it 
seems more appropriate for the courts of the jurisdiction(s) 
in which the condominium is located and where the trans- 
action occurs to have jurisdiction over the transaction, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 9,10, 12, 14 to.17, 

31 C.J.S. Estates § 153 et seq. 
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47.-7A-3. Definitions. 


As used in the Condominium Act and declaration and bylaws, unless the context HSE re- 
quires or otherwise specifically provided: 

A. "affiliate of a declarant" means any person who controls, is controlled by or is under common 
control with a declarant. For the purpose of this subsection: 

(1) aperson "controls" a declarant if the person is a general partner, officer, director or em- 
ployer of the declarant; directly or indirectly or acting in concert with one or more other persons, or 
through one or more subsidiaries, owns, controls, holds with power to vote, or holds proxies repre- 
senting, more than twenty percent of the voting interest in the declarant; controls in any manner 
the election of a majority of the directors of the declarant; or has contributed more than ‘twenty 
percent of the capital of the declarant; and 

(2) , a person "is controlled by" a declarant if the declarant is a general partner, officer, di- 
rector or employer of the person; directly or indirectly or acting in concert with one or more other 
persons, or through one or more subsidiaries, owns, controls, holds with power to vote, or holds 
proxies representing, more than twenty percent of the voting interest in the person; controls in 
any manner the election of a majority of the directors of the person; or has contributed more than 
twenty percent of the capital of the person. Control does not exist if the powers described i in this 
subsection are held solely as security for an obligation and are not exercised; 

B. "allocated interests" means the undivided interest in the common elements; the common 
expense liability and votes in the association allocated to each unit; 

C.."association" or “unit,owners' association" means the unit owners’ association organized 
under Section 34 [47-7C-1 NMSA 1978] of the Condominium Act; sis i 

D. "common elements" means all portions of a condominium other than the anita! 

E.. "common expenses" means expenditures made by or financial liabilities of the SAROCIAHOD, 
together with any allocations to reserves; 

F. "common expense liability" means the liability for common expenses allocated to auen unit 
pursuant to Section 19 [47-7B-7 NMSA 1978] of the Condominium Act; 

G. "condominium" means real estate, portions of which are designated for separate ownendhiis 
and the remainder of which is designated for common ownership solely by the owners of those por- 
tions. Real estate is not a condominium unless the undivided interest in the common elements 
are vested i in the unit owners; 

H. "conversion building” means a building that at any time paferark creation of the condominium 
was occupied wholly or partially by persons other than purchasers or persons who occupy with the 
consent of purchasers, and shall for the purposes of Sections 64 and 65 [47-7D-12 and'47- cose 17 
NMSA 1978] only of the Condominium Act include mobile housing parks; 

I. "declarant" means any person or group of persons acting in concert who: | 

(1) as part of a common promotional plan, offers to dispose of its interest in a none not 
previously disposed of; | 

(2) reserves or succeeds to any special declarant right; or pete 

(3) executes and records a declaration; 

J. "declaration" means any instruments, however denominated, that create a eondontinnaiee 
and any amendments to such instruments; 

K. "development rights" means any right or combination of rights reserved by a declarant i in 
the declaration to: 

(1) add real estate to a condominium; 

(2) . create units, common elements or limited common elements within a condominium; 

(3) subdivide units or convert units into common elements; or 

(4) withdraw real estate from a condominium; 

L. "dispose" or "disposition" means a voluntary transfer to a acfclieaes of any legal or equita- 
ble interest in a unit, but such term does not include the transfer or release of a security interest; 

M. "executive board" means the body, regardless of name, designated in the declaration to act 
on behalf of the association; 

N. "identifying number" means a symbol or address that identifies only one unit in a condo- 
minium; 
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O. "leasehold condominium" means a condominium in which all or a portion of the real estate 
is subject to a lease the expiration or termination of which will terminate the condominium or 
reduce its size; 

P. "limited common element" means.a portion of the common idernevite allocated by the decla- 
ration or by operation of Subsections B and D of Section 14 [47-7B-2 NMSA 1978] of the Condo- 
minium Act:for the exclusive use of one or more but fewer than all of the units; 

Q. "master association" means an organization described in Section 32 [47-7B-20 NMSA 1978] 
of the Condominium Act, whether or not it is also an association described in Section 34 [47-7C-1 
NMSA 1978] of the Condominium Act; 

R. ‘ "mobile housing park" means any site used for the business of renting, leasing or providing, 
for any form of compensation, a mobile housing unit for occupancy on property not owned by the 
mobile housing unit's occupant or providing space and facilities for a mobile housing unit owned 
by the occupant; 

S. "mobile housing unit" means a movable or portable housing structure over thirty-two feet 
in length or over eight feet in width, constructed to be towed on its own chassis and designed so 
as to be installed without a permanent foundation for human occupancy as a residence which may 
include one or more components that can be retracted for towing purposes and subsequently ex- 
panded for additional capacity, or'two or more units separately towable, but designed to be joined 
into one integral unit, as well as a single unit; except that the definition does not include recre- 
ational vehicles or modular or premanufactured homes, built to Uniform Building Code standards, 
designed to be permanently affixed to real property; 

T. "offering" means any advertisement, inducement, solicitation or attempt to encourage any 
person to acquire any interest in a unit, other than as security for an obligation. An advertise- 
ment in a newspaper or other periodical of general circulation or in any broadcast medium to the 
general public of a condominium not located in New Mexico is not an offering if the advertisement 
states that an offering may be made oad in compliance with the law of the jurisdiction in which 
the condominium i is located; 

U. "person" means a natural person, corporation, business trust, estate, trust, partnership, as- 
sociation, joint venture, governmental entity or other legal or commercial entity; 

V. "purchaser" means any person other than a declarant or a person in the business of selling 
real estate for his own account who by means of a voluntary transfer acquiresa legal or equitable 
interest in a unit other than: 

(1) a leasehold interest, including eeneal options, of less than twenty Benes, or 
(2) as security for obligation; 

W. "real estate" means any leasehold or other estate or sritepest's in, over or der land, includ- 
ing structures, fixtures and other improvements and interests which by custom, usage or law pass 
with a conveyance of land though not described in the contract of sale or instrument of convey- 
ance, and includes parcels with or without upper or lower boundaries and spaces that may be filled 
with air or water; 

X, "residential purposes" wieans use for dwelling or pettawsional purposes, or both; 

Y. "special declarant rights" means rights reserved for the benefit of a declarant to: 

--» (1) complete improvements indicated on plats and plans filed with the declaration; 

(2) exercise any development right; 

(3) maintain sales offices, aneeenent offices, signs advertising the condominium and 
models; 

(4) use euisemients through the common elements for the purpose of making improvements 
within the condominium or within real estate which may be added to the condominium; 

(5) make the condominium part:of a larger condominium or a planned community; 

(6) make the condominium subject to a master association; or 

(7) appoint or remove any officer of the association or any master association or any execu- 
tive board member during any period of declarant control; 

Z. "time share" means a right to occupy a unit or any of several units during five or more sepa- 
rated time periods over a period of at least five years, including renewal options, whether or not 
coupled with an estate or interest in a condominium or a specified portion thereof; 
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"unit" means a physical portion of the condominium designated for separate ownership 


or occupancy, the boundaries of which are described pursuant to Section 17 [14] [47-7B-2 Saba 


1978] of the Condominium Act; and 
BB. 


"unit owner" means a declarant or other person who owns a unit, or a fe of a ‘unit in 


a leasehold condominium whose lease expires simultaneously with any lease the expiration’ or 
termination of which will remove the unit from the condominium, but does not include a fips 
having an interest in a unit solely as security for an obligation. 


History: Laws 1982, ch. 27, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part ofthelaw. _ 

Compiler's notes. — This section is similar to § 1-103 
of the Uniform Condominium Act, with the following main 
exception: Subsections R and S of this section were not set 
forth in the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. The first clause of this section permits the defined 
terms used in the act to be defined differently in the dec- 
laration and bylaws. Regardless of how terms are used 
in those documents, however, terms have an unvarying 
meaning in the act, and any restricted practice which 


depends on the definition of a term is not affected by a_ 


changed term in the documents. 

EXAMPLE: 

A declarant might vary the definition of "unit owner" in 
the declaration to exclude himself in an attempt to avoid 
assessments for units which he owns. The attempt would 
be futile, since the act defines a declarant who owns a unit 
as a unit owner and defines the liabilities of a unit owner. 

2. The definition of "affiliate of a declarant" (§ 1-103(1)) 
[Subsection A] is similar to the definitions in 12 U.S.C. § 
1730(a) [§ 1730a], which prescribes the authority of the 
federal savings and loan insurance corporation to regu- 
late the activities of savings and loan holding companies, 
and in 15 U.S.C, § 78(c)(18) [§ 78c(18)], which defines per- 
sons deemed to be associated with a broker or dealer for 
purposes of the federal securities laws. 

The objective standards of the definition permit a ready 
determination of the existence of affiliate status to be 
made, Unlike 12 U.S.C. § 1730(a)(2)B [§ 1730a(a)(2)(D)], 
no power is vested in an agency to subjectively determine 
the existence of "control" necessary to establish affiliate 
status, Thus, affiliate status does not exist under the act 
unless these objective criteria are met. 

3. Definition (2). [Subsection B], "allocated interests," 
refers to all of the interests which this act requires the 
declaration to allocate. See § 2-107 [47-7B-7 NMSA 1978]. 

4, Definitions (4) and (25) [Subsections D and AAI, 
treating "common elements" and "units," should be exam- 
ined in light of § 2-102 [47- 7B-2 NMSA 1978], which speci- 
fies in detail how the precise differentiation between units 
and common elements is to be determined in any given 
condominium to the extent that the declaration does not 
provide a different scheme. No exhaustive list of items 
comprising the common elements is necessary in this act 
or in the declaration; as long as the boundaries between 
units and common elements can be ascertained with cer- 
tainty, the common elements include by definition all of 
the real estate in the condominium not designated as part 
of the units. 

5. Definition (7) [Subsection G], "condominium," makes 
clear that, unless the ownership interest in the common 
elements is vested in the owners of the units, the project 
is not a condominium. Thus, for example, if the common 
elements were owned by an association in which each unit 
owner was a member, the project. would not be a condo- 
minium. Similarly, if a declarant sold units in a building 
but retained title to the common areas, granting ease- 
ments over them to unit owners, no condominium would 
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have been created. Such projects have many of the attri- 
butes of condominiums, but they are not covered by this 
act. 

6. Definition (8) [Subsection H], "conversion’ building," 


is important because of the protection which the act pro- 


vides in § 1-112 [47-7A-12 NMSA 1978] for tenants. of 
buildings which are being converted into a condominium. 
The definition distinguishes between buildings which 
have never been occupied by any person before the time 
that the building is submitted to the condominium form 
of ownership, and buildings, whether new or old, which 
have been previously occupied by tenants. In the former 
case, because there have been no tenants in the building, 
the building would not be a conversion building, and no 
protection of tenants is necessary. 

7. Definition (9) [Subsection I], "declarant," is designed 
to.exclude persons who may be called upon to execute the 
declaration in order to ratify the creation of the condo- 
minium, but who are not intended to be charged with the 
responsibilities imposed on declarants by this act if that 
is all they do. Examples of such persons include holders 
of pre-existing liens and, in the case of leasehold condo- 
miniums, ground lessors. (Of course,.such a person could 
become a declarant by subsequently succeeding to a spe- 
cial declarant right.) Other persons similarly protected by 
the narrow wording of this definition include real estate 
brokers, because they do not offer to dispose of their own 
interest in a unit. Similarly, unit owners reselling their 
units are not declarants because their units were "previ- 
ously disposed of" when originally conveyed, 

The last bracketed clause in this definition must be de- 
leted in any state which chooses not to enact Article 5 of 
the act. 

8. Definition (a1 iSahscctioss K], ‘dewelantnptit rights," 
includes a panoply of sophisticated development tech- 
niques that have evolved over time throughout the United 
States and which have been expressly recognized’ (and 
regulated) in an increasing number of jurisdictions, begin- 
ning with Virginia in 1974. ' 

Some of these techniques relate to the phased (or incre- 
mental) development of condominiums which the declar- 
ant hopes, but cannot be sure, will be successful enough 
to grow to include more land than he is initially willing 
to commit to the condominium. For example, a declarant 
may be building (or converting) a'50-unit building on par- 
cel A with the intention, if all goes well, to "expand" the 
condominium by adding an additional building.on parcel 
B, containing additional units, as part of the same condo- 
minium, If he reserves the right to do so, i. e., to."add real 
estate to a condominium," he has reserved a "development 
right." 

In certain cases, however, the declarant may ; desire, for 
a variety of reasons, ‘to include both parcels in the con- 
dominium from the outset, even though he may subse- 
quently be obliged to withdraw all or part of one parcel. 
Assume, for example, that in the example just given the 
declarant intends to build an underground parking ga- 
rage that will extend into both parcels. If the project is a 
success, his documentation will be simpler if both parcels 
were included in the condominium from the beginning. 
If his hopes are not realized, however, and it’ becomes 
necessary to withdraw all or part of parcel B from the 
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condominium and devote it to some other use, he may do 
so if he has reserved such a development right "to with- 
‘draw real estate from a condominium." The portion of 
the garage which extends into parcel B may be left in the 
condominium (separated from ithe remainder of parcel B 
by a horizontal boundary), or the garage may be divided 
between parcels A and B with appropriate cross-easement 
agreements. i 

The right "to create units, common elements, or limited 
common elements" is frequently useful in commercial or 
mixed-use condominiums where the declarant needs to re- 
tain a high degree of flexibility to meet the space require- 
ments of prospective purchasers who may not approach 
him until the condominium has already been created. 
For example, an entire floor of a high-rise building may 
be intended for commercial buyers, but the declarant may 
not know in advance whether one purchaser will want to 
buy the whole floor as a single unit or whether several 
purchasers will want the floor divided into several units, 
separated by common element walls and served by a lim- 
ited common element corridor. This development right is 
sometimes useful even in purely residential condomini- 
ums, especially those designed to appeal to affluent buy- 
ers. Similarly, the development rights "to subdivide units 
or convert units into common elements" is most often of 
value in commercial condominiums, but can occasionally 
be useful in certain kinds of residential condominiums as 
well. 

9. Definition (12) [Subsection L], "dispose" or "disposi- 
tion," includes voluntary transfers to purchasers of any 
interest in a unit, other than as security for an obligation. 
Consequently, the grant of a mortgage or other security 
interest is not a "disposition," nor-is any transfer of any 
interest to a person who is excluded from the definition of 
"purchaser," infra. However, the term includes more than 
conveyances and would, for example, cover contracts of 
sale. 

10. Definition (15) [Subsection O], "leasehold condomin- 
ium," should be distinguished from land which is leased 
to a condominium but not subjected to the condominium 
regime. A leasehold condominium means, by definition, 
real estate which has been subjected to the condominium 
form of ownership. In such a case, units located on the 
leasehold real estate are typically leased for long terms. 
At the expiration of such a lease, the condominium unit 
or the real estate underlying the unit would be removed 
from the condominium if the lease were not extended or 
renewed. On the other hand, real estate may not be sub- 
jected to condominium ownership, but may be leased di- 
rectly to the association or to one or more unit owners for 
a term of years. 

This distinction is very significant. Under § 3-105 [47- 
7C-5 NMSA 1978], the unit owners’ association is empow- 
ered, following expiration of a period of declarant control, 
to cancel any lease or recreational or parking areas or fa- 
cilities to which it is a party, regardless of who the lessor 
is. The association also has the power to cancel any lease 
for any land if the declarant or an affiliate of the declarant 
is a party to that lease. If the leased real estate, however, 
is subjected by the declarant to condominium form of own- 
ership, that lease may not be cancelled unless it is uncon- 
scionable or unless the real estate was submitted to the 
condominium regime for the purpose of avoiding the right 
to terminate the lease. See § 3-105 [47-7C-5 NMSA 1978]. 

While the subjective test of declarant's "purpose" may 
not always be clear, the rights of the association to cancel 
a lease depend upon the test. Thus, for example, a declar- 
ant who wishes to lease a swimming pool to the unit own- 
ers would have a choice of subjecting the pool for, say, a 
term of 20 years to the condominium form of ownership as 
a common element. At the end of the term, the lease would 
terminate and the real estate containing the pool would 
be automatically removed from the condominium unless 
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there were a right to renew the lease. During the 20-year 
term, the lease would not be cancellable, regardless of the 
terms, unless it were found to be unconscionable under § 
1-112 [47-7A-12 NMSA 1978], or cancellable because sub- 
mitted for the purpose of avoiding the right to cancel, On 
the other hand, if the pool were not submitted to the condo- 
minium form of ownership and was leased directly to the 
association for a 20-year term, the association could cancel 
that lease 90 days after the period of declarant control ex- 
pired, even if, for example, 18 years remained of the term. 

In either case, the terms of the lease would have to be 
disclosed in the public offering statement. 

11, Definition (20) [Subsection V], "purchaser," includes 
a person who acquires any interest in a unit, even asa 
tenant, if his tenancy entitles him to occupy the premises 
for more [less] than 20 years. This would include a tenant 
who holds a lease of a unit in a fee simple condominium 
for one year, if the lease entitles the tenant to renew the 
lease for more than four additional years. Excluded from 
the definition, however, are mortgagees, declarants and 
people in the business of selling real estate for their ac- 
count. Persons excluded from the definition of "purchaser" 
do not receive certain benefits under Article 4 [Article 7D], 
such as the right to a public offering statement (§ 4-102(c) 
[47-7D-2C NMSA 1978]) and the right to rescind (§ 4-108 
[47-7D-8 NMSA 1978)]). 

12. Definition (21) [Subsection W], "real estate," is very 
broad, and is very similar to the definition of "real estate" 
in § 1-201(16) of the Uniform Land Transactions Act. 

Although often thought of in two-dimensional terms, 
real estate is a three-dimensional concept and the third 
dimension is unusually important in the condominium 
context, Where real estate is described in only two di- 
mensions (length and width), it is correctly assumed that 
the property extends indefinitely above the earth's sur- 
face and downwards toward a point in the center of the 
planet. In most condominiums, however, as in so-called 
“air rights" projects, ownership does not extend ab solo us- 
que ad coelum, because units are stacked on top of units 
or units and common elements are interstratified. In such 
cases the upper and lower boundaries must be identified 
with the same precision as the other boundaries. 

13. Definition (23) [Subsection Y], "special declarant 
rights,” seeks to isolate those rights reserved for the ben- 
efit of a declarant which are unique to the declarant and 
not shared in common with other unit owners. The list, 
while short, encompasses virtually every significant right 
which a declarant might seek in the course of creating or 
expanding a condominium. 

Any person who possesses a special declarant right 
would be a "declarant", including any who succeed under 
§ 3-104 [47-7C-4 NMSA 1978] to any of those rights. Thus, 
the concept of special declarant rights triggers the imposi- 
tion of obligations on those who possess the rights. Under 
§ 3-104 [47-7C-4 NMSA 1978], those obligations vary sig- 
nificantly, depending upon the particular special declar- 
ant rights possessed by a particular declarant. These cir- 
cumstances are described more fully in the comments to § 
8-104 [47-7C-4 NMSA 1978]. 

14. Definition (24) [Subsection Z], "time share," is based 
on § 1-102(14) and (18) of the Uniform Law Commission- 
ers' Model Real Estate Time-Share Act. 

15. Definition (25) [Subsection AA], "unit," describes a 
tangible, physical part of the project, rather than a right 
in, or claim to, a tangible physical part of the property. 
Therefore, for example, a "time-share" arrangement in 
which a unit is sold to 12 different persons each of whom 
has the right to occupy the unit for one month does not 
create 12 new units - there are, rather, 12 owners of the 
unit. (Under the section on voting (§ 2-110 [§ 3-110] [47- 
7C-10 NMSA 1978]), a majority of the time-share owners 
of a unit are entitled to cast the votes assigned to that 
unit.) 
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While a separately described part of the project’ is 
not a unit unless it is designed for, and is subject to, 
separate ownership by persons other than the associa- 
tion, the association developer can hold or acquire units 
unless otherwise provided in the declaration. See, also, 
Comment 4. 

16. Definition (26) [Subsection BB], "unit owners," ‘con- 
templates that a seller under a land installment contract 
would remain the unit owner until the contract is fulfilled. 
As between the seller and the buyer, various rights and 
responsibilities might be assigned to the buyer by the con- 
tract itself, but the association would continue to look to 
the seller (for payment of any arrears in common expense 
assessments, for example) as long as the seller holds title. 

The definition makes it clear that declarants, so long 
as they own units in the condominium, are unit owners 
and are therefore subject to all of the obligations imposed 
on other unit owners, including the obligation to pay com- 
mon expense assessments against those units, This provi- 
sion is designed to resolve ambiguities on this point which 
have risen under several existing state statutes. 

Compiler's notes. — The reference to Section 17 of 
the Condominium Act in Subsection AA is seemingly in- 
correct. Section 14 of the Condominium Act, compiled as 
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47-7B-2) NMSA 1978, eseriite the boundaries of condo- 
minium units. 

The references to 12 U.S.C. g 1730 and 15 U.S.C. § 78 
throughout’ Comment 2 seem incorrect, as the subject 
matter described is not contained in these provisions. Cor- 
rections, in brackets, were made ‘to refer to the seemingly 
correct provisions. 

The reference to § 2-110 of the Bnifaen act in the last 
sentence of the first paragraph of Comment 15 seems in- 
correct, as'§ 2-110 deals with the exercise of development 
rights. Section 3-110 of the uniform act deals with voting. 


ANNOTATIONS 


Am. Fa 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 1-4, 12, 13. 

Owners: expenses for which condominium association 
may assess unit owners, 77 A.L.R.3d 1290, . 

Time-share or interval ownership interests: regulation 
of time-share or interval ownership interests in real es- 
tate, 6A.L.R.4th 1288. 

Standing to bring action relating to real property of con- 
dominium, 74 A.L.R.4th 165. 

31C.J.S. Estates § 153 et seq. 


Except as expressly provided in the Condominium Act, the provisions of that act shall not be 
varied by agreement, and the rights conferred by the Condominium Act shall not be waived. A 
declarant shall not evade the limitations or prohibitions of that act or the Reclerasion by use of a 


power of attorney or any other device. 


History: Laws 1982, ch, 27, § 3. 

Compiler's notes. — This section is similar to § 1-104 
of the Uniform Condominium Act, with the following main 
exception: "shall not" is substituted for "may not" where it 
appears in the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. The act is.generally designed to provide great flexibility 
in the creation of condominiums and, to that end, the act 
permits the parties to vary many of it provisions. In many 
instances, however, provisions of the act may not be varied, 
because of the need to protect purchasers, lenders and de- 
clarants. Accordingly, this section adopts the approach of 
prohibiting variation by agreement except in those cases 
where it is expressly permitted by the terms of the act itself, 

2. One of the consumer protections in this act is the 
requirement for consent by specified percentages of unit 
owners to particular actions or changes in the declaration. 
In order to prevent declarants from evading these require- 
ments by obtaining powers of attorney. from all unit own- 
ers, or in some other fashion controlling the votes of unit 
owners, this section forbids the use by a declarant of any 
device to evade the limitations or prohibitions of the act.or 
of the declaration, 

3. The following sections permit variation: 

Section 1-102 [47-7A-2 NMSA. 1978]. [Applicability,] 
Preexisting condominiums may elect to conform to the act. 

Section 1-103 [47-7A-3 NMSA, 1978]. [Definitions,] All 
definitions used in the declaration and bylaws may be var- 
ied in the declaration, but not in interpretation of the act. 

Section 1-107, [47-7A-7 NMSA 1978]... [Eminent Do- 
main,] The formulas for reallocation upon taking a part of 
a unit, and for allocation of proceeds attributable to lim- 
ited common elements, may be varied. 

Section 2-102 [47-7B-2 NMSA 1978], [Unit Boundaries. ] 
The declaration may vary the distinctions as to what,con- 
stitutes the units and common elements. 
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Section 2-105 [47-7B-5 NMSA 1978]. [Contents of Dec- 
laration,] A declarant may add any information he desires 
to the required content of the declaration. 

Section 2-107 [47-7B-7. NMSA 1978]. [Allocation of 
Common Element Interests, Votes and Common Expense 
Liabilities.) A declarant may allocate the interests in any 
way desired, subject to certain limitations. 

Section 2-108 [47-7B-8 NMSA 1978]. [Limited Common 
Elements.] The act permits reallocation of limited com- 
mon elements unless prohibited by the declaration. | 

Section 2-109 [47-7B-9 NMSA 1978]. [Plats and Plans.] 
There is a presumption regarding horizontal boundaries 
of units, unless the declaration provides otherwise. __ 

Section 2-111 [47-7B-11 NMSA 1978]. [Alterations 
Within Units.] Subject to the provisions of the declaration, 
unit owners may make alterations and improvements to 
units. 

Section 2-112 [47-7B-12 NMSA 1978]. [Relocation of 
Boundaries Between Adjoining Units.] Subject to the pro- 
visions of the declaration, boundaries between adjoining 
units may be relocated by affected unit owners. 

Section 2-118 [47-7B-18 NMSA 1978]. [Subdivision of 
Units.] If the declaration expressly so permits, a unit may 
be subdivided into two or more units. 

Section 2-115 [47-7B-15 NMSA 1978]. [Use for Sales 
Purposes.] The declarant may maintain sales offices, man- 
agement offices and model units only if the declaration so 
provides. Unless the declaration provides otherwise, the 
declarant may maintain advertising on the common ele- 
ments. bf 

Section 2-116 [47-7B-16 NMSA 1978], [Easement to 
Facilitate Exercise of Special Declarant Rights.) Subject 
to the provisions of the declaration, the declarant has | an 
easement for these purposes, 

Section 2-117 [47-7B-17 NMSA 1978]. [Amendment of Dee- 
laration]. The declaration of a non-residential condominium 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


rr OE OOO eee 


47-7A-5 


may specify less than a two-thirds vote to amend the decla- 
ration. Any declaration may require a larger majority. 

Section 2-118 [47-7B-18 NMSA 1978]. [Termina- 
tion of Condominium.] The declaration may specify a 
majority larger than 80 percent to terminate and, in a 
non-residential condominium, a smaller majority. The 
declarant may require that the units be sold following 
termination even though none of them have horizontal 
boundaries. 

Section 2-120 [47-7B-20 NMSA 1978]. [Master Associa- 
tions.] The declaration may provide for some of the powers 
of the executive board to be exercised by a master associa- 
tion. é 

Section 3-102 [47-7C-2 NMSA 1978]. [Powers of the As- 
sociation.] The declaration may limit the right of the as- 
sociation to exercise any of the listed powers, except in a 
manner which discriminates in favor of a declarant. The 
declaration may authorize the association to assign its 
rights to future income. 

Section 3-103 [47-7C-8 NMSA 1978]. [Executive Board 
Members and Officers.] Except as limited by the declara- 
tion or bylaws, the executive board may act for the asso- 
ciation. 

Section 3-106 [47-7C-6 NMSA 1978], [Bylaws.] Subject 
to the provisions of the declaration, the bylaws may con- 
tain any matter in addition to that required by the act. 

Section 3-107 [47-7C-7 NMSA 1978]. [Upkeep of the 
Condominium.] Except to the extent otherwise provided 
by the declaration, maintenance responsibilities are set 
forth in this section, and income from real estate subject 
to development rights inures to the declarant. ' 

Section 3-108 [47-7C-8 NMSA 1978]. [Meetings.] The 
bylaws may provide for special meetings at the call of less 
than 20 percent of the executive board or the unit owners. 

Section 3-109 [47-7C-9 NMSA 1978]. [Quorums.] This 
section permits statutory quorum requirements to be var- 
ied by the bylaws. 

Section 3-110 [47-7C-10 NMSA 1978]. [Voting; Proxies, ] 
A majority in interest of the multiple owners of a single 
unit determine how that unit's vote is to be cast unless 
the declaration provides otherwise. The declaration may 
require that lessees vote on specified matters. 

Section 3-113 [47-7C-138 NMSA 1978]. [Insurance.] The 
declaration may vary the provisions of this section in non- 
residential condominiums, and may require additional in- 


‘surance in any condominium, 


Section 3-114 [47-7C-14 NMSA 1978]. [Surplus Funds.] 
Unless otherwise provided in the declaration, surplus 
funds are paid or credited to unit owners in proportion to 
common expense liability. 

Section 3-115 [47-7C-15 NMSA 1978]. [Assessments for 
Common Expenses.] To the extent otherwise provided in 


47-7A-5. Taxation. 
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the declaration, common expenses for limited common el- 
ements must be assessed against the units to which they 
are assigned, common expenses benefiting fewer than all 
the units must be assessed only against the units bene- 
fited, insurance costs must be assessed in proportion to 
risk, and utility costs must be assessed in proportion to 
usage. 

Section 4-101 [47-7D-1 NMSA 1978]. [Applicability; Waiver] 
All of Article 4 [Article 7D] is modifiable or waivable by agree- 
ment in a condominium restricted to non-residential use, 

Section 4-115 [not adopted]. [Warranties.] Implied war- 
ranties of quality may be excluded or modified by agree- 
ment. 

Section 4-116 [not adopted.] [Statute of Limitations on 
Warranties,] The six-year limitation may. be modified by 
agreement of the parties. 

4. The second sentence of the section is an important 
limitation upon the rights of a declarant. It is the prac- 
tice in many jurisdictions today, particularly jurisdictions 
which do not permit expansion of a condominium by stat- 
ute, for a declarant to secure powers of attorney from all 
unit purchasers permitting the declarant unilaterally 
to expand the condominium by "unanimous consent" to 
include new units and to reallocate common element in- 
terests, common expense liability and votes. With such 
powers of attorney, many declarants have purported to 
comply with the typical provision of "first generation" 
condominium statutes requiring unanimous consent for 
amendments of the declaration concerning such matters. 

Section 2-117 [47-7B-17 NMSA 1978] requires unani- 
mous consent to make certain amendments to the decla- 
ration and bylaws. If a declarant were permitted to use 
powers of attorney to accomplish such changes, the sub- 
stantial protection which § 2-117(d) [47-7B-17D NMSA 
1978] provides to unit owners would be illusory. Section 1- 
104 [this section] prohibits the declarant from using pow- 
ers of attorney for such purposes. 

5. While freedom of contract is a principle of this act, 
and variation by agreement is accordingly widely avail- 
able, freedom of contract does not extend so far as to 
permit parties to disclaim obligations of good faith, see § 
1-113 [47-7A-18 NMSA 1978], or to enter into contracts 
which are unconscionable when viewed as a whole, or 
which contain unconscionable terms, See § 1-112 [47-7A- 
12 NMSA 1978]. This section derives from § 1-102(3) of 
the Uniform Commercial Code ose NMSA 1978]. 


ANN OTATIONS © 


Am. Jur. 2d, A.L.R. and OSS. references, — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§ 9. . . 

31 C.J.S, Estates § 153 et seq. 


A. The association of unit owners shall elect whether: 

(1) the entire property shall be deemed a single parcel for the purposes of assessment and 
taxation, in which event the association shall promptly notify the unit owners of the payment of 
the taxes. For purposes of assessment or valuation and taxation under this paragraph, the associa- 
tion shall be deemed to be the owner as defined in Section 7-35-2 NMSA 1978; or 

(2) each unit and its percentage of undivided interest in the common elements shall be 
deemed to be a parcel and shall be subject to separate assessment and taxation by each assessing 
unit and special district for all types of taxes authorized by law, including ad valorem levies and 


special assessments, 


B. Any portion of the common elements for which the declarant has reserved any development 
right must be separately taxed and assessed against the declarant, and only the declarant is liable 


for payment of such taxes. 
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C. If there is no unit owner other than :a declarant, the real:estate comprising the condomin- 
ium may be taxed and assessed in any manner provided by the Property Tax Code [Chapter 7, 


Articles 35 to 38 NMSA 1978]. 


History: Laws 1982, ch. 27, § 4; 1983, ch. 245, § 1.° 

Compiler's notes, — This section is similar to § 1-105 
of the Uniform Condominium Act, with the following main 
exceptions: subsections (a) ‘and (b) of the Uniform Con- 
dominium Act have been substantially subsumed within 
Subsection A of the state Condominium Act, which allows 


unit owners to choose between two methods of treating — 


the property for purposes of assessment and taxation. 
The 1983 amendment substituted "elements" for "ar- 
eas" in Subsection A(2). 


COMMISSIONERS' COMMENT 


1, A condominium may be created, by the recordation of 
a declaration, long before the first unit is conveyed. This 
happens frequently with existing rental apartment proj- 
ects which are converted into condominiums, Subsection 
(d) [Subsection C] spares the local taxing authorities from 
having to.assess each unit separately until such time as 
the declarant begins conveying units, although separate 
assessment from the date the condominium is created may 
be permitted under other law, See subsection (d) [Subsec- 
tion C]. When separate tax assessments become manda- 
tory under this section, the assessment for each unit must 
include the value of that unit's common element interest, 
and no separate tax bill on the common elements is to be 
rendered to the association or the unit owners collectively. 
Any common elements subject to development rights, 
however, are separately taxed to the declarant. 

2. Even if real estate subject to development rights is a 
part of the condominium and lawfully "owned" by the unit 


owners in common, it is in fact an asset of the declarant, 
and must not be taxed and assessed against unit owners. 
Under subsection (c) [Subsection B], the declarant i is ex- 
clusively liable for those taxes. 

3. If there is any question in a particular state that 
a unit occupied as a residential dwelling is not entitled 
to treatment as any other residential single-family de- 
tached dwelling under the homestead statutes, this sec- 
tion should be modified to insure that units are similarly 
treated. 

4, Unlike the law of New York and perhaps other states, 
this section imposes no limitation on the power of a ju- 
risdiction to tax the condominium unit based on its fair 
market value. In most jurisdictions, experience has shown 
that the conversion of an apartment building to the condo- 
minium form of ownership greatly increases the fair mar- 
ket value of that building, Accordingly, a jurisdiction un- 
der this act may impose real estate taxes on condominium 
units which reflect the fair market value of those units in 
the same way that the jurisdiction taxes other forms or 
real estate. - 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
8§ 48 to 50, 

Real estate taxation of condominiums, 71 A.L.R.3d 952. 

31 C.J.S. Estates § 153 et seq,; 84 C.J.S. Taxation $§ 
94,95, | 


47-7A-6. Applicability of local brilinanter, regulations and panne 


codes. 


No provision of the Condominium Act invalidates or modifies any'provision of any zoning, sub- 
division, building code or other real estate use law, ordinance or regulation; provided, however, a 


zoning, subdivision, building code or other real estate use law, ordinance or regulation may not: 


prohibit the condominium form of ownership or impose any requirement upon a condominium 
which it would not impose upon the same development under a different form of ownership. 


History: Laws 1982, ch. 27, § 5. 
Compiler's notes. — This section is substantially sim- 
ilar to § 1-106 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1, The first sentence of this section prohibits discrimina- 
tion against condominiums by local law-making authori- 
ties. Thus, if a local law, ordinance or regulation imposes 
a requirement which cannot be met if property is subdi- 
vided as a condominium but which would not be violated 
if all of the property constituting the condominium were 
owned by-a single owner, this section makes it unlawful to 
apply that requirement or restriction to the condominium: 
For example, in the case of a high-rise apartment build- 
ing, if a local requirement imposing a minimum number of 
parking spaces per apartment would :not prevent a rental 
apartment building from being built, this act would over- 
ride any requirement that might impose a higher num- 
ber of spaces per apartment merely by virtue of the same 
building being owned as a condominium. 

2. The second, sentence makes clear that, except for the 
prohibition on discrimination against condominiums, the 


act has no effect on real estate use laws. For example, a 
particular piece of real estate submitted to the condomin- 
ium form of ownership might be of such size that all of 
the real estate is required to support a proposed density 
of units or to satisfy minimum setback requirements, Un- 
der this act, part of the submitted real estate might be 
subject to a development right entitling the declarant to 
withdraw it from the condominium, but the mere reserva- 
tion of this right would not constitute a subdivision of the 
parcel into separate ownership. If a declarant or foreclos- 
ing lender at a later time sought to exercise the option 
to withdraw the real estate, however, withdrawal would 
constitute a subdivision and would be illegal if the effect 
of withdrawal would be to violate setback requirements, 
or to exceed the density of units permitted on the remain- 


, ing parcel. 


ANN OTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 


_ 88 28 to 25. 
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Erection of condominium as violation of restrictive cove- Zoning or building regulations as applied to condomini- 
nant forbidding erection of apartment:houses, 65 A.L.R.3d ums, 71 A.L.R.3d 866. 
1212. 31 C.J.S. Estates § 153 et'seq.; 62 C.J.S. Municipal Cor- 
porations § 106. 


47-7A-7, Eminent domain. 


A. Ifa unit is acquired by eminent domain, or if part of a unit is acquired by eminent domain 
leaving the unit owner with a remnant which may not practically or lawfully be used for any pur- 
pose permitted by the declaration, the award shall compensate the unit owner for his unit and 
his interest in the common elements, whether or not any common elements are acquired. Upon 
acquisition, unless the decree otherwise provides, that unit's allocated interests are automatically 
reallocated to’ the remaining units in proportion to the respective allocated interests of those units 
before the taking, and the association shall prepare, execute and record an amendment to the dec- 
laration reflecting the reallocations. Any remnant of a unit remaining after part of a unit is taken 
under this subsection is thereafter a common element. 

B. Except as provided in Subsection A of this section, if part of a unit is acquired by eminent 
domain, the award shall compensate the unit owner for the reduction in value of the unit and the 
unit's interest:in the common elements, whether or not any common elements are acquired. Upon 
acquisition, unless the decree otherwise provides, that unit's allocated interests are reduced.in 
proportion to the reduction in the size of the unit, or on any other-basis specified in the declara- 
tion, and the portion of the allocated interests divested from the partially acquired unit are auto- 
matically reallocated to that unit and the remaining units in proportion to the respective allocated 
interests of those units before the taking, with the partially Scania: unit participating in the 
reallocation on the basis of the unit's reduced allocated interests. 

C. Unless the declaration provides otherwise, if part of the common elements is acquired by 
eminent domain, the portion of the award attributable to the common elements taken shall be 
paid to the association. Unless the declaration provides otherwise, any portion of the award attrib- 
utable to the acquisition of a limited common element shall be equally divided among the owners 
of the units to which that limited common element was allocated at the time of acquisition. 

D. The court decree shall be recoried 1 in hess county ‘in which Bey portion of the condominium 


is located. 


History: Laws 1982, ch. 27, § 6, 
Compiler's notes. — This section is substantially sim- 
ilar to § 1-107 of the Uniform Condominium Act. 


COMMISSIONERS! COMMENT 


1. The provisions of this statute are not intended to 
supplant the usual rules of eminent domain but merely 
to supplement the rules to address the unique problems 
which eminent domain raises in the context of a condo- 
minium, Nevertheless, because the law of eminent do- 
main differs widely among the various states, the law of 
each state should be reviewed to ensure that the eminent 
domain code and this section are properly integrated, 

2. When a unit is taken or partially taken. by eminent 
domain, this section provides for a recalculation of the al- 
located interests of all units. 

EXAMPLE 1: 

Suppose that all allocated interests in a nine-unit con- 
dominium were originally’allocated to the units on the ba- 
sis of size. If eight of the units are equal in size and one is 
twice as large as the others, the allocated interests would 
be 20% for the largest unit and 10% for each of the other 
eight units, 
|. Suppose that one of the smaller units is taken out of the 
condominium by a condemning authority. Subsection (a) 
[Subsection A] provides that the allocated interests would 
automatically shift, at the time of the taking, so that the 
larger unit would have 22 2/9% while each of the small 
units would have 11 :1/9%, 


EXAMPLE 2: 

Suppose, in Example 1, that the condemnation Aa re- 
duced the size of one of the smaller units by 50%, leav- 
ing the remaining half of the unit usable. Subsection (b) 
[Subsection B] provides that the allocated interests would 
automatically shift to 5 5/19% for the partially taken unit, 
21 1/19% for the largest unit, and 10 10/19% for each of 
the other units, Note that the fact that the partially taken 
unit was reduced to half its former size does not mean 
that its allocated interests are only half as large as before 
the taking. Rather, that unit participates in the realloca- 
tion in proportion to its reduced size. That is why the par- 
tially taken unit's reallocated interests are 5 5/19% rather 
than 5%. 

3, An important issue raised by this section is whether 
or not a governmental body acquiring a unit by eminent 
domain has a right to also take that unit's allocated inter- 
ests and thereby assume membership in the association 
by virtue of its power of eminent domain. While there is no 
question that a governmental body may acquire any real 
property by eminent domain, there is no case law on the 
question of whether or not the governmental body may 
take a condominium unit as a part of the condominium or 
must take the unit and have the unit excluded from the 
condominium, 

Subsection (a) [Subsection A] merely requires that the 
taking body compensate the unit owner for all of his unit 
and its interest in the common elements, whether or not 
the common element interest is acquired. The act also 
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requires that the allocated interests are automatically re- domain reduces the size of one of the units by 50%. In 
allocated upon taking to the remaining units unless the such case, the common element interest of all the units 
decree provides otherwise. Whether or not the decree may will be reallocated so that the partially-taken unit has a 
constitutionally provide otherwise in the case of a particu- 1/19 undivided interest in the common elements and the 
lar taking (for example, by allocating the common element remaining nine units each a 2/19 undivided interest in 
interest, votes and common expense liability to the gov- the common elements. Thus, the partially-taken unit has 
ernment) is an unanswered question. a common element, interest equal to 1/2.0f the common 
4, In the circumstances of a taking of part of a unit, it element interest allocated to each of the other units. Note 
is important to have some objective test by which to mea- that this is not equivalent to the partially-taken unit hav- 
sure the portion of allocated interest to be reallocated. _ ing a 5% undivided interest and the remaining nine units 
Subsection (b) [Subsection B] sets forth a formula based each having a 10% undivided interest. 
on relative size, but permits the declaration to vary that 5, Even before the amendment formally acknowledging 
formula to some other more appropriate formula in a par- the reallocation of percentages required by this section is 
ticular circumstance. This right to vary the formula in the recorded, the reallocation is deemed to have occurred si- 
declaration is important, since it is clear that the formula multaneously with the taking. This rule is necessary to - 
set forth in the statute may,in some instances result in avoid the hiatus that otherwise could occur between the 
gross inequities. taking and reallocation of interests, votes and liabilities, 
EXAMPLE 1: wa 6. Subsection (c) [Subsection C] provides that, if part of 
Suppose, in a commercial condominium consisting of the common elements is acquired, the award is paid to the 
four units, each unit consists of a factory and parking lot, association. This would not normally be the rule in the 
and that the declaration provides that each unit's common absence of such a provision. 
expense liability, including utilities, is equal. Suppose fur- 
ther that the area of the factory building and’parking lot ANNOTATIONS 
in unit #1 are equal, and that 1/2 the parking lot is taken Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am: 
by eminent domain, leaving the factory and 1/2 the lot in- Jur, 2d Eminent Domain § 171 et seq.; 27 Am. Jur. 2d Emi- 


tact. Under the formula set out in the statute, unit # 1's 
common expense liability would be reduced even though 
its utilities might not be reduced at all, thus resulting in a 


nent Domain § 310. 
Necessity of trial or proceeding, separate from main 
condemnation trial or proceeding, to determine divided 


windfall for the ee REE , interest in state condemnation award, 94 A.L.R.3d 696. 
EXAMPLE 2: Ke 7 : Eminent Domain: compensability of loss of visibility of 
Suppose that a condominium contains ten units, each of owner's property, 7 AL.R5Bth 113. 


which is allocated at 1/10 undivided interest in the com- 


9A C.J.S. t , 87 et seq. 
mon elements. Suppose further that a taking by eminent ‘ somites pene BS BES OST ORE 


47-7A-8. Supplemental general principles of law applicable. 


Except to the extent inconsistent with the Condominium Act, the principles of law and equity, 
including the law of corporations, the law of real property and the law relative to capacity to con- 
tract, principal and agent, eminent domain, estoppel, fraud, misrepresentation, duress, coercion, 
mistake, receivership, substantial performance or other validating or es a cause supple- 
ment the provisions of that act. 


History: Laws 1982, ch. 27, § 7. state requires incorporation of a unit owners' association. 

Compiler's notes. — This section is substantially sim- See the parallel language contained in § 3-101 [47-7C-1 
ilar to § 1-108 of the Uniform Condominium Act. NMSA 1978]. 

COMMISSIONERS' COMMENT ; ANNOTATIONS 

1, This act displaces existing law relating to condomini- Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
ums and other law only as stated by specific sections and Am. Jur, 2d Condominiums and Cooperative Apartments 
by reasonable implication therefrom. Moreover, unless 8§ 9,11. 
specifically displaced by this statute, common-law rights Erection of condominium as violation of restrictive cove- 
are retained. The listing given in this section is merely an nant forbidding erection of apartment houses, 65 A.L.R.3d 
illustration: no listing could be exhaustive. 1212. 

2. The bracketed language concerning unincorporated 31 CJ.S, Estates § 153 et seq. 


associations should be deleted in the event the enacting 


47-7A-9. Construction against implicit repeal, amendment or 
expansion. 


The Condominium Act is a general act intended as a unified coverage of its subject matter; no 
part of it shall be deemed impliedly repealed, amended or expanded by subsequent legislation if 
that construction can reasonably be avoided. 


History: Laws 1982, ch. 27,§ 8. | Compiler's notes. — This section is similar to § 1-109 
of the Uniform Condominium Act, with the following main 
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exception: the language of § 1-109 of the Uniform Condo- 
minium Act does not include "amended or expanded" fol- 
lowing "impliedly repealed." 


COMMISSIONERS' COMMENT 


‘This section derives from § 1-104 of the Uniform Com- 
mercial Code [55-1-104 NMSA 1978]. 


47-7A-10. Reserved. 


Compiler's notes. — Section 1-110 of the Uniform 
Condominium Act, which would have been compiled as 


47-7A-11. Severability. 


CONDOMINIUM ACT - GENERAL PROVISIONS 


47-7A-13 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
§ 9, 

31C.J.S. Estates § 153 et seq. 


47-7A-10 NMSA 1978, was not adopted by New Mexico. 
See 47-7A-1 NMSA 1978 and notes thereto. 


If any part or application of the Condominium Act is held invalid, the remainder, or its applica- 
tion to other situations or persons, shall not be affected. 


History: Laws 1982, ch. 27, § 9. 
Compiler's notes, — This section is substantially sim- 
ilar to § 1-111 of the Uniform Condominium Act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
dur. 2d Statutes §§ 191, 383. 
82 C.J.S. Statutes §§ 92 to 94. 


47-7A-12. Unconscionable agreement or term of contract. 


A. The court, upon finding as a matter of law that a contract or contract clause was unconscio- 
nable at the time the contract was made, may refuse to enforce the contract, enforce the remainder 
of the contract without the unconscionable clause or limit the application of any unconscionable 
clause in order to avoid an unconscionable result. 

B. Whenever it is claimed, or appears to the court, that a contract or any contract clause is or 
may be unconscionable, the parties, in order to aid the court in making the determination, shall be 
afforded a reasonable opportunity to present evidence as to unconscionability, including: 

(1) the commercial setting of the negotiations; 
(2) whether a party has knowingly taken advantage of the inability of the other party rea- 
sonably to protect his interests by reason of physical or mental infirmity, illiteracy or inability to 


understand the language of the agreement or similar factors; and 
(3) the effect and purpose of the contract or clause. 


History: Laws 1982, ch. 27, § 10. 

Compiler's notes. — This section is similar to § 1-112 
of the Uniform Condominium Act, with the following main 
exception: paragraph (4) of subsection (b) of § 1-112 of the 
Uniform Condominium Act is not included in the state 
Condominium Act. 


COMMISSIONERS' COMMENT. . 


This’ section is similar to § 2-302 of the Uniform Com- 
mercial Code [55-2-302 NMSA 1978] and § 1-311 of the 


47-7A-13. Obligation of good faith. 


Uniform Land Transactions Act. The rationale and com- 
ments provided in those sections are equally applicable 
to this section. 


ANNOTATIONS: 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§ 22. 

31 C.J.S. Estates § 153 et seq. 


Every contract or duty governed by the hot apr greta Act i Plante an eral arin of good faith in 


its performance or enforcement. 


History: Laws 1982, ch. 27, § 11. 
Compiler's notes, — This section is substantially sim- 
ilar to § 1-113 of the Uniform Condominium Act, 


COMMISSIONERS' COMMENT 


This section sets forth a basic principle running 
throughout this act: in condominium transactions, good 
faith is required in the performance and enforcement of 
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all agreements and duties, Good faith, as used in this act, 
means observance of two standards, "honesty in fact" and 
observance of reasonable standards of fair dealing. While 
the term is not defined, the term is derived from and used 
in the same manner as in § 1-201 of the Uniform Simplifi- 
cation of Land Transfers Act, and §§ 2-103(i) (b) and 7-404 


PROPERTY LAW 


_47-7B-1 
of the Uniform Commercial Code an 2- pas pee and 55- 
7-404 NMSA 1978]. 
ANNOTATIONS 
Am. Jur. 2d, A.L.R. and Cc de S. references. — 15A 


Am, Jur. 2d Condominiums and Cooperative ig 
§ 26, 


47-7A-14. Remedies to be liberally administered. 


A. The remedies provided by the Condominium Act shall be liberally administered in order 
that the aggrieved party is placed in as good a position as if the other party had fully performed. 
However, consequential, special or punitive damages shall not be awarded except as spectiicalty 
provided in the Condominium Act or by other law. 

B. Any right or obligation declared by the Condominium Act is enforceable by judicial proceed- 
ing. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A Am. 
Jur, 2d Condominiums and Cooperative Apartments §§ 26, 42. 
Liability of vendor of condominiums for damage occa- 
sioned by defective condition thereof, 50 A.L.R.3d 1071. 
31 C.J.S, Estates § 153 et seq. 


ARTICLE 7B 


Condominium Act - Creation, Alteration and 
Termination of Condominiums 


History: Laws 1982, ch. 27, § 12. 
Compiler's notes, — This section is substantially sim- 
ilar to § 1-114 of the Uniform Condominium Act. 


ANNOTATIONS 


Sec. See. 
47-7B-1.. Creation of condominium. 47-7B-11. Alterations of units, 
47-7B-2, Unit boundaries. 47-7B-12. Relocation of boundaries between avadjoihing 
47-7B-3, Construction and validity of ‘declaration and units, 
bylaws, 47-7B-13, Subdivision of units. 
47-7B-4. Description of units. 47-7B-14. Hasement for encroachments, 
47-7B-5. Contents of declaration.  47-7B-15, Use for sales purposes. — 
47-7B-6. Leasehold condominiums. ‘ 47-7B-16, Easement rights. \ 
47-7B-7. Allocation.of common element interests; Manes 47-7B-17, Amendment of declaration. - it videan 


common expense liabilities, 47-7B-18, Termination of condominium. 
47-7B-8, Limited common elements, * 47-7B-19, Rights of secured lenders. 
47-7B-9. Plats and plans. '47-7B-20, Master associations, 
47-7B-10. Exercise of development rights. 47-7B-21, Merger or consolidation of condominiums, 


47-7B-1. Creation of condominium. 


ALS 


A. Acondominium may be created pursuant to the Condominium Act only by recording a dec- 
laration executed in the same manner as‘a‘deed. The declaration shall be recorded in each county 
in which any portion of the condominium is located and shall be indexed in the grantee's index in 
the name of the condominium and the association and in the Beart: s index in the name of gech 
person executing the declaration. 

B. A declaration or an amendment to a declaration ee units to a condominium aHen not 
be recorded unless all structural components and mechanical systems of all buildings contain- 
ing or comprising any units created are substantially completed in accordance with the plans, as 
evidenced by a recorded certificate of completion. executed by a licensed engineer, architect, the 
appropriate building inspection authority or by the declarant. This section does not apply to a con- 
version building restricted in its entirety to uses other than for residential purposes. 


changes the requirements set forth in subsection (b) of the 
Uniform Condominium Act ‘by specifying that a licensed, 


History: Laws 1982, ch. 27, § 13. 
_ Compiler's notes, — This section is similar to § 2-101 
of the Uniform Condominium Act, with the following main 


exceptions: Subsection B of the state Condominium Act appropriate building inspection authority or the declarant 
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rather than independent (registered), engineer, architect, — 


47-7B-1 


execute a certificate of completion; the latter two autho- 
rized persons are not specified in subsection (b) of the Uni- 
form Condominium Act, but that subsection does specify 
that a surveyor may execute the document, whereas Sub- 
section B of the state Condominium Act omits "surveyor"; 
Subsection B of the state Condominium Act omits the 
parenthetical phrase at the end of subsection (b) of the 
Uniform Condominium Act, which deals with approval of 
the declaration or amendment by a state agency, and adds 
the second sentence. 


COMMISSIONERS' COMMENT 


1. A condominium is created pursuant to this act only by 
recording a declaration. As with any instrument affecting 
real estate, the declaration must be recorded in every re- 
cording district in which any portion of the condominium 
is located and must be indexed in the manner described in 
subsection (a) [Subsection A]. Specific indexing rules are 
suggested in brackets and should be used in those states 
where this result would not otherwise occur. For example, 
the declaration commonly has not been indexed in the 
grantee's index in the name of the condominium. More- 
over, when multiple persons execute the declaration, the 
declaration has often been indexed solely in the name of 
the declarant and not in the name, for example, of lenders 
and other persons who might have executed the declara- 
tion. Because it is important that the names of the asso- 
ciation and all persons executing the declaration appear 
in the index in order to locate all instruments in the land 
records, that language is not included in brackets. 

2. In § 1-103 [47-7A-3 NMSA 1978], the act defines the 
term "declaration" as any instruments, however denomi- 
nated, which create a condominium, and any amendments 
to those instruments, "Condominium," in turn, is defined 
as "real estate, portions of which are designated for sepa- 
rate ownership and the remainder of which is designated 
for common ownership solely by the owners of those por- 
tions." It is important to.emphasize that other covenants, 
conditions or restrictions applicable to the real estate in the 
condominium might be recorded before or after the instru- 
ments are recorded which divide the real estate into units 


and common elements, thereby creating the condominium. 


Until the actual recordation of the document which ac- 
complished that result, however, the condominium has 
not been created. 

3. A condominium has not been lawfully created unless 
the requirements of this section have been complied with. 
Nevertheless, a project which meets the definition of "con- 
dominium" in § 1-103(7) [47-7A-3G NMSA 1978] is subject 
to this act even if this or other sections of the act have not 
been complied with, 

4, Mortgagees and other lienholders need not execute 
the declaration, and foreclosure of a mortgage or other lien 
will not, of itself, terminate the condominium. However, if 
that lien is prior to the declaration itself, the lienholder 
may exclude that real estate from the condominium. See 
§ 2-118(i) and (j) [47-7B-18I and J NMSA 1978]. More- 
over, the declarant may wish to obtain agreements, from 
mortgagees or other lienholders that they will give partial 
releases permitting lien-free conveyance of the condomin- 
ium units. See § 4-111(a) [47-7D-11A NMSA 1978]. 

5. Except when development proceeds pursuant. to § 
5-103 [not adopted], this act contemplates that two dif- 
ferent stages of construction must be reached before (1) 
a condominium may be created or (2) a unit in the con- 
dominium may be conveyed. These stages are described, 
respectively, in subsection (b) [Subsection B] and § 4-120 
[47-7D-20 NMSA 1978]. The purpose of imposing these re- 
quirements is to insure that a purchaser will in fact take 
title to a unit which may be used for its intended purpose. 

If a condominium were said to consist from the begin- 
ning of a certain number of units, even though some of 
those units had not yet been completed or even begun, 


CONDOMINIUM ACT - CREATION, ALTERATION AND TERMINATION OF CONDOMINIUMS 
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serious problems would arise if the remaining units were 
never constructed and if no obligation to complete the 
construction could be enforced against any solvent per- 
son. If the insolvent owner of the unbuilt units failed to 
pay his common expense assessments for example, the 
unit owners’ association might be left with no remedy 
except a lien of doubtful value against mere cubicles of 
airspace. Moreover, votes in the unit owners' association 
could be assigned to units, and those votes could be cast, 
even though the units were never built. The act therefore 
requires that significant construction take place before 
units are assigned an interest in the common elements, 
a vote in the association and a share of the common ex- 
pense liabilities, and before units are conveyed. This re- 
quirement of substantial completion [or the alternative 
bonding procedure and other assurances required by § 
5-103 [not adopted__ reduces the possibility that a failure 
to complete will upset the expectations of purchasers or 
otherwise harm their interests in case the declarant be- 
comes insolvent and no solvent person has the obligation 
to complete the unit. 

6. Section 2-101(b) [Subsection B] requires that "all 
structural components and mechanical systems of all 
buildings containing or comprising any units" which will 
be created by recording a declaration, must be substan- 
tially completed in accordance with the plans. The intent 
of subsection (b) [Subsection B] is that if any buildings are 
depicted on the plats and plans which are required by § 2- 
109 [47-7B-9 NMSA 1978], and these buildings contain or 
comprise spaces which become units by virtue of recording 
the declaration, the structural components and mechani- 
cal systems of these buildings must be substantially com- 
plete before the declaration is recorded. This is required 
even though the plats and plans recorded pursuant to § 
2-109 [47-7B-9 NMSA 1978] depict only the boundaries 
of the buildings and'the units created in those buildings, 
and not the structural components or mechanical systems 
(which need not be shown). If the boundaries of units are 
not depicted, of course, then no units are created. If the 
declarant fails to comply with this section, title is not af- 
fected. See Comment 8, below. 

The concept of "structural components and mechanical 
systems" is one commonly understood in the construction 
field and this comment is not intended as a comprehensive 
list of those components. For example, however, the term 
"structural components" is generally understood to include 
those portions of a building necessary to keep any part of 
the building from collapsing, and to maintain the building 
in a weathertight condition. This would include the foun- 
dations, bearing walls and columns, exterior walls, roof, 
floors and similar components. It would clearly not include 
such components as interior non-bearing partitions, sur- 
face finishes, interior doors, carpeting and the like. Simi- 
larly, typical examples of "mechanical systems" include the 
plumbing, heating, air conditioning and other like systems. 
Whether or not "electrical systems" are included within 
the meaning of the term depends on local practice. 

7. Section 4-120 [47-7D-20 NMSA 1978], requires that, 
before an individual unit is conveyed, the unit must be 
"substantially completed." "Substantial completion" is 
a well understood term in the construction industry. For 
example, the American Institute of Architects Document 
A201, General Conditions of the Contract for Construc- 
tion (1976 Ed.) at para. 8.1.3, states: 

The Date of Substantial Completion of the Work... 
is the date certified by the Architect when construction 
is sufficiently complete, in accordance with the Contract 


‘Documents (that is, the owner-contractor agreement, 
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the conditions of the contract, and the specifications 
and all addenda and modifications), so the Owner can 
occupy or utilize the Work... for the use for which it 
is intended. 
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This standard is also one often used by building of- 10. Requiring "substantial completion" of the structural 
ficials in issuing certificates of occupancy. It does not components and mechanical systems in the buildings con- 
suggest that the unit is "entirely completed" as that taining or comprising the units ina condominium may 
term is understood in the construction industry; lesser encourage creation of more phased condominiums under 
details, such as sticking doors, leaking windows or § 2-105 [47-7B-5 NMSA 1978] in projects which once were 
some decorative items, might still remain, and the act in fact built in phases, but under a single nonexpandable 
contemplates that they need. not be camipleted prior to declaration, Experience in the several states where sig 
lawful conveyance. nificantly more rigorous requirements are imposed by 

8. Section 2-101(b) [Subsection B] and 4-120 [47-7D- statute, however, has shown that this does not create a 
20 NMSA 1978] require that completion certificates be difficult situation either for the developer or the lender, 
recorded, or local certificates of occupancy be issued, as Moreover, it appears likely that the size of the initial 
evidence of the fact that the required levels of construc- phase of a multi-building project will be dictated largely 
tion have been met. In the case of "substantial comple- by economics, as occurs in most jurisdictions today, rather 
tion,” issuance of "a certificate of occupancy authorized than this act, Finally, many lenders and developers are 
by law," as is commonly required by local ordinance or increasingly sensitive to the secondary mortgage market 
state building codes, will suffice. Once the certificates requirements particularly those of the federal national 
have been-recorded, or issued, as the case may be, good mortgage association (FNMA) and the federal home loan 
title to the units may be conveyed in reliance on the mortgage corporation (FHLMC). Experience indicates 
record. It is possible, of course, that the declarant may that the pre-sale. requirements. imposed by FNMA and 
have failed to complete the required levels of construc- FHLMC frequently dictate that multi-building condo- 
tion; the architect, surveyor or engineer (whichever is minium projects be structured on a phased. or expandable 
appropriate in a particular jurisdiction) may. have filed condominium basis, 

a false certificate. Such acts would create a cause of ac- 11. The requirement of completion would be irrelevant 
tion in the purchaser under §.4-115 [not adopted], but in some types of condominiums, such as campsite condo- 
would not affect the validity of the purchasers’ title to miniums or some subdivision condominiums, where the 
the condominium, units might consist of unimproved lots, and, the airspace 

9, The requirement of "substantial completion" does not above them, within which each purchaser would be free 
mean that the declarant must complete: all buildings in to construct or not construct a residence, Any residence 
which all possible units would be located before creating actually constructed would ordinarily become a part of 
the condominium. If only some of the buildings in which the "unit" by the doctrine of fixtures, but nothing in.this 
units which may ultimately be located have been "struc- act would require any residence to be built before the lots 
turally" completed, the declarant may create a condomin- could be treated as units. ; 
ium in which he reserves particular development rights (§ 12, The term "independent" architect, surveyor or engi- 
2-105(a)(8) [47-7B-5A(5) NMSA 1978]). In such a project, neer in subsection (b).[Subsection B] and, elsewhere in the 
only the completed units might be treated as units from act distinguishes any such professional person who acts 
the outset, and the development rights would be reserved as an independent contractor in his relationship to nine de- 
to create additional units, either by adding additional real clarant or lender. . ; “ch 
estate and units to the condominium, by creating new . Hy 
units on common elements or by subdividing units previ- ANNOTATIONS 
ously created. The optional units may never be completed aint Tee. 2d, A.L.R. and OW.S. vifevoneesl at0 1BA 


or added to the condominium; however, this will not affect Aid uid! Gandenminiitnbincd Cooperative Apartments 
the integrity of the condominium as originally created, §§ 12 to 15. 


31 C.J.S. Estates § 153 et seq: 


47-7B-2. Unit boundaries. 


Except as provided by the declaration: o 

A. if walls, floors or ceilings are designated as boundaries of a unit, all lath, furring, wallboard, 
plasterboard, plaster, paneling, tiles, wallpaper, paint, finished flooring and any other materials 
constituting any part of the finished surfaces thereof are a part of the unit, and all obaen portions 
of the walls, floors or ceilings are’a part of the common elements; 

B, if any chute, flue, duct, wire, conduit, bearing wall, bearing column or any othid fixture lies 
partially within and partially outside the designated boundaries of a unit, any portion thereof 
serving only that unit is a limited common element allocated solely to that unit, and any portion 
thereof serving more than one unit or any portion of the common elements is a part of the common 
elements; 

C. subject to the provisions of Subsection B of this section, all spaces, interior partitions aad 
other fixtures and improvements within the boundaries of a unit are a part of the unit; 

D. any shutters, awnings, window boxes, doorsteps or stoops and all exterior doors and win- 
dows or other fixtures designed to serve a single unit, but located outside the unit's boundaries, 
are limited common elements allocated exclusively to that unit; and 

E. any porches, balconies, or patios.designed to serve a single unit, but, located outside the 
unit's boundaries, are limited common elements allocated exclusively to that unit. . 


History: Laws 1982, ch. 27, § 14. 
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Compiler's notes. — This section is similar to § 2-102 
of the Uniform Condominium Act, with the following main 
exception: subsection (4) of the Uniform Condominium 
Act is encompassed in Subsections D and E of the state 
Condominium Act. : 


COMMISSIONERS' COMMENT 


1, It is important for title purposes and other reasons 
to have a clear guide as to precisely which parts of a con- 
dominium constitute the units and which parts constitute 
the common elements, This section fills the gap left when 

the declaration merely defines unit boundaries in terms of 
floors, ceilings and perimetric walls. 

The provisions of this section may be varied, of course, 
to the extent that the declarant wishes to modify the de- 
tails for a particular condominium. 

For example, in a townhouse project structured as a 
condominium, it may be desirable that the boundaries of 
the unit constitute the exterior surfaces of the’ roof and 
exterior walls, with the center line of the party walls con- 
stituting the perimetric boundaries of:the units in that 
plane, and the undersurface of the bottom slab dividing 
the unit itself from the underlying land. Alternatively, 
the boundaries of the units at the party walls might be 
extended to include actual division of underlying land it- 
self In those cases it would not be appropriate for walls, 
floors and ceilings to be designated as boundaries, and the 
declaration would describe the boundaries. inthe above 
manner. The differentiations made clear here, in conjunc- 
tion with the provisions of § 3-107 [47-7C-7 NMSA 1978], 
will assist in minimizing disputes which have histori- 
cally arisen in association administration with respect to 
liability for repair of such things as pipes, porches and 
other components of a building which unit owners may 
expect the association to pay for and which the associa- 
tion may wish to have repaired by unit owners. Problems 
which may arise as a result of negligence in the use of 
components - such as stoops and pipes - are resolved by 
§ 3-107 [47-7C-7 NMSA 1978], which imposes liability on 
the unit owner who causes damage to common elements, 
or under the broader provisions of § 3-115(e) [47-7C-15 


CONDOMINIUM ACT - CREATION, ALTERATION AND TERMINATION OF CONDOMINIUMS 


47-7B-3 


NMSA 1978], which permits the association to assess 
common expenses "caused by the misconduct of any unit 
owner" exclusively against that owner. This would in- 
clude, of course, not only damages to common elements, 
but fines or unusual service fees, such as clean-up costs, 
incurred as a result of the unit owner's misuse of common 
elements, 

2. The differentiation between components constitut- 
ing common elements and components which are part of 
the units is particularly important in light of § 3-107(a) 
[47-7C-7A NMSA‘1978], which (subject to the exceptions 
therein mentioned) makes the association responsible for 
upkeep of common elements and each unit owner individ- 
ually responsible for upkeep of his unit. 

3. The differentiation between unit components and 
common element components may or may not be impor- 
tant for insurance purposes under this act. While the com- 
mon elements in a project must always be insured, the 
units themselves need not be insured by the association 
unless the project contains units divided by horizontal 
boundaries; see § 3-113(b) [47-7C-18B NMSA 1978]. In a 
"high rise" configuration; however, § 3-113(a) [47-7C-138A 
NMSA 1978] contemplates that both will normally be in- 
sured by the association (exclusive of improvements and 
betterments in individual units) and that the cost of such 
insurance will be a common expense. That common ex- 
pense may be allocated, however, on the basis of risk if 
the declaration so requires. See § 3-115(c)(3) [47-7C-15C 
NMSA 1978], 


“ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§§ 12, 18, 32, 33, 38. 

Proper party plaintiff in action for injury to common ar- 
eas of condominium development, 69 A.L.R.3d 1148. 

Validity and construction of condominium association's 
regulations governing members’ use of common facilities, 
72 A.L.R.3d 308, 

31C.J.S. Estates § 153 et seq. 


47- 7B- 3. Construction and validity of declaration and bylaws. 


A. All provisions. of the declaration and bylaws are Eemonailty 
B.. The rule against perpetuities shall not be applied to defeat. any provision of the declaration, 
bylaws, rules or ae ail adopted pursuant to Section 35 [47-7C-2 NMSA 1978] of the Condo- 


minium Act. 


C. In the event of a conflict between the provisions of the declaration and the bylaws, the dec- 
laration prevails except to the extent the declaration is inconsistent with the Condominium Act. 

D. Title to a unit and common elements is not rendered unmarketable or otherwise affected 
by reason of an insubstantial failure of the declaration to comply with the Condominium Act. 
Whether a substantial failure impairs marketability is not affected by that act. 


History: Laws 1982, ch. 27, § 15. 
Compiler's notes. — This section is substantially sim- 
ilar to § 2-103 of the Uniform Condominium Act, 


COMMISSIONERS' COMMENT 


1. Subsection (b) [Subsection B] does not totally invali- 


date the rule against perpetuities as applied to condo- 
miniums. The language does provide that the rule against 
perpetuities is ineffective as to documents which would 
govern the condominium during the entire life of the proj- 
ect, regardless of how long that should be. With respect to 
deeds or devises of units, however, the policies underlying 
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the rule against perpetuities continue to have validity and 
remain applicable under this act. 

2. In considering the effect of failures to comply with 
this act on title matters, subsection (d) [Subsection D] re- 
fers only to defects in the declaration - which includes the 
plats and plans - because the declaration is the instru- 
ment which creates and defines the units and common el- 
ements. No reference is made to other instruments, such 
as bylaws, because these instruments have no impact on 
title, whether:or not recorded. However, in all cases of vio- 
lations of the act, a failure of the bylaws - or any other 
instrument - to comply with the act, would entitle any 
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affected persons to appropriate relief under § 4-117 [47- 
7D-17 NMSA 1978]. 

3. No special prohibition against racial or other forms 
of discrimination is included in this act because the provi- 
sions of generally applicable federal and state law apply 
as much to condominiums as to other forms of real estate. 

4, Some examples may help to clarify what sorts of de- 
fects in the declaration are to be regarded as "insubstan- 
tial" within the meaning of the first sentence of subsection 
(d) [Subsection D]. 

Suppose the declaration allocates common element in- 
terests to all the units, but fails to indicate the formula 
for the allocation as required by § 2-107 [47-7B-7 NMSA 
1978]. This would be a substantial defect if the assigned 
interests were unequal, but if all units were assigned 
identical interests if would be possible to infer that the 
basis of allocation was equality - and the failure of the 
declaration to say so would be an insubstantial defect. 
Were this to happen in a condominium where the right 
to add new units is reserved, however, it should be noted 
that a subsequent amendment to the declaration adding 
new units could not use any formula other than: equal- 
ity for reallocating the common element interests unless 
a different formula were specified pursuant to § 2-107(b) 
[47-7B-7B NMSA 1978]. 

Other examples of insubstantial defects that might oc- 
cur include failure of the declaration to include the word 
"condominium" in the name of the project, as required by 
§ 2-105(1) [47-7B-54 NMSA 1978], or failure of the plats 
and plans to comply satisfactorily with the requirement 


47-7B-4, Description of units. 


PROPERTY LAW 


47-7B-5 


of § 2-109(a) [47-7B-9A NMSA 1978] that they be "clear 
and legible," so long as they can at least be deciphered by 
persons with proper expertise. Failure to organize the unit 
owners' association at the time specified in § 3-101 [47- 
7C-1 NMSA 1978] would not be a defect in the declaration 
at all, and would not affect the validity or marketability of 
titles in the condominium. It would, however, be a viola- 
tion of this act, and create a claim for relief under § 4-117 
[47-7D-17 NMSA 1978]. 

5. Each state has case or statutory law dealing with 
marketability of titles, and the question of whether sub- 
stantial failures of the declaration to comply with the act 
affect marketability of title should be determined by that 
law and not by this act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
$§ 14 to 17, 31, 40. . 

Validity and construction of condominium association's 
regulations governing members’ use of common facilities, 
72 A.L.R.3d 308. 

Enforceability of bylaw or other rule of cadomiions or 
cooperative association restricting occupancy by children, 
100 A.L.R.3d 241.. 

Validity and construction of regulations of governing 
body of condominium or cooperative apartment ita 
ing to parking, 60 A.L.R.5th 647. ) 

31 C.J.S. Estates § 153 et seq. 


H 


A description of a unit which sets forth the name of the condominium, the recording data for the 
declaration, the county in which the condominium is located and the identifying number of the 
unit is a sufficient legal description of that unit and all rights, obligations and interests appurte- 
nant to that unit which were created by the declaration or bylaws. 


History: Laws 1982, ch. 27, § 16. 
Compiler's notes. — This section is substantially sim- 
ilar to § 2-104 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. The intent of this section is that no description ofa 
unit in a deed, lease, deed of trust, mortgage or any other 
instrument or document shall be subject to challenge for 
failure to meet any common law or other requirements so 
long as the requirements of this section are satisfied, and 
so long as the declaration itself, together with the plats 
and plans which are a part of the declaration, provides a 
legally sufficient description. 


47-7B-5. Contents of declaration. 


2. The last sentence makes clear that an instrument 
which does meet those requirements includes all interest 
appurtenant to the unit. As a result, it will not be nec- 
essary under this act to continue the practice, common 
in some jurisdictions, of describing the common element 
interests, or limited common elements, that are appurte- 
nant to a unit in the instrument conveying title to that 
unit. 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 


Am. Jur, 2d Condominiums and Cooperative Apartments 


§ 18. ' Cj 
31 C.J.S. Estates § 153 et seq. 


A. The declaration for a condominium shall contain: 
(1) the names of the condominium, which shall include the word ‘condominium’ or be fol- 
lowed by the words "a condominium", and the association; 
(2) the name of every county in which any part of the condominium is situated; 
(3) a description, legally sufficient for conveyance, of the real estate included in the condo- 


minium; 


(4) astatement of the maximum number of units that the declarant reserves the right to create; 
(5) a description of the boundaries of each unit created by the declaration, including the 


unit's identifying number; 
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(6) a:description of any limited common elements, other than those specified in Subsec- 
tions B, D and E of Section 47-7B-2 NMSA 1978, as provided in Section 47-7B-9 NMSA 1978; 

(7) a description of any real estate, except real estate subject to development rights, that 
may be allocated subsequently as limited common elements, other than limited common elements 
specified in Subsections B, D and E of Section 47-7B-2 NMSA 1978, together with a statement that 
they may be so allocated; 

(8) adescription of any development rights and other special declarant rights reserved by 
the declarant, together with a legally sufficient description of the real estate to which each of those 
rights applies, and a time limit within which each of those rights must be exercised; 

(9) if any development right may be exercised with respect to different parcels of real 
estate at different times, a statement to that effect together with either a statement fixing the 
boundaries of those portions and regulating the order in which those portions may be subjected 
to the exercise of each development right, or a statement that no assurances are made in those 
regards, and a statement as to whether, if any development right is exercised in any portion of the 
real estate subject to that development right, that development right must be exercised in all or in 
any other portion of the remainder of that real estate; 

(10) any other conditions or limitations under which the Hohe Rescabadd in Paragraph (8) 
of this subsection shall be exercised or they shall lapse; 

(11) an allocation to each unit of the allocated interests in the manner described in Sec- 
tion 47-7B-7 NMSA 1978; 

(12) any restrictions on use, occupancy and alienation of the units; 

(13) if required by local ordinance, written confirmation from the local zoning official that 
the condominium complies with the zoning density requirements of local zoning and subdivision 
ordinances or regulations as required in Section 47-7A-6 NMSA 1978; and 

(14) all matters required by Sections 47-7B-6 through 47-7B-9, 47-7B-15, 47-7B-16 and 
Subsection D of Section 47-7C-3 NMSA 1978. 

B. The declaration may contain any other matters that the declarant deems appropriate. 


History: Laws 1982, ch. 27, § 17; 1983, ch. 245, § 2; the condominium itself, in order that the declaration may 
2012, ch. 48, $1. be indexed in the name of the association, See § 2-101 [47- 
The 2012 amendment, effective May 16, 2012, re- 7B-1 NMSA 1978]. 
quired confirmation that the condominium complies with 3. The act requires that the declaration for a condo- 
local zoning and subdivision laws, and in Subsection A, minium situated in two or more recording districts be 
added’ a new Paragraph (13) and renumbered former recorded in each of those districts. While the bracketed 
Paragraph (18) as Paragraph (14). language refers to the "county" as the recording district in 
The 1983 amendment substituted New Mexico cita- which the declaration is to be recorded, it would be appro- 
‘tions for Uniform Condominium Act citations throughout priate in states where recording is done at the city, town 
the section. or parish level to amend the bracketed language accord- 
ingly. 
COMMISSIONERS' COMMENT 4, Paragraph (a)(5) [(a)(4)] [Subsection A(4)] requires 


the declarant to state the largest number of units he re- 
serves the right to build. Unlike many current condomin- 
ium statutes, this act imposes no time limit, measured by 
an absolute number of years, at the expiration of which 
the declarant must relinquish control of the association. 
Instead, declarant control ends when 75% of the maxi- 


1. Many statutes and other regulatory schemes in the 
multi-owner. project field do not separate the functions 
of a recorded declaration and unrecorded public offering 
statements or disclosure documents. As a result, many of 
the developer's representations and assurances concern- 
ing his future plans must appear in the declaration as : , 
aes aa.the public offering Liapeonvg even though they mum number of units which may be created by the declar- 
may have nothing to do with the legal structure or title ant have been sold, or at the end of'a two-year period dur- 
of the project. See e. g., § 47-70, Conn. Gen, Stat. (1980). ing which development is not proceeding. See § 3-103(d) 
This results in duplicative requirements and unnecessar- [47-7C-3D NMSA 1978]. The flexibility afforded by this 
ily complex declarations. section may be important to a declarant as he responds to 


This act seeks functionally to distinguish between the unanticipated future eerie ie his market. : 
declaration and the public offering statement. It requires In theory, a declarant might over state the maximum 
the declaration to contain only those matters which af- number of units in an attempt to artificially extend the 
fect the legal structure or title of the condominium. This period of declar cn enn ad the ae might Leite 
includes the reserved powers of the declarant to exercise come when a dec alee ad oe 75% of t ie number o 
development rights within the condominium. A narrative units. As renleeN ee pweyel; a a practice 
description of those rights, however, and the possible con- Fae ey achieve long-term control. 
sequences flowing from their exercise, are required to be E ? 


j : : ; . A declarant reserves the right to build 100 units, even 
preg ned ony IB the public opring statement atyi.not tn though zoning would permit only 75 units on the site, and 


: P tit the declarant actually plans on building only 50 units. As 
WaMicloca coi aa dedinck nice oth Se ied aa a result of the reservation, the declarant would not lose 
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control of the association under the 75% rule stated in 
§ 3-103(d)(i) [47-7C-3D NMSA 1978] even when all 50, 
units had been built and sold, because that percentage ap- 
plies to all potential units, not units actually built. See § 
3-103(d)(i) [47-70-3D NMSA 1978]. 

However, there are practical constraints on the declar- 
ant's decision in this matter. Substantial exaggeration of 
the future density of the development might tend to im- 
pede:sales of units in that project. Moreover, such a state- 
ment might also produce negative governmental reaction 
to proposals which might require local approval. 

Even if the declarant did overstate the number of units 
to retain control, however, other limitations imposed by 
§ 3-103(d) [47-7C-3D NMSA 1978] will require turnover 
at an appropriate time. In the example, once the declar- 
ant had exercised the right to add the last of the 50 units 
which he intends to build, the two-year period imposed 
by § 3-103(d)(ii) and (iii) [47-7C-3D NMSA 1978] would 
begin to run, and the declarant would lose the right to 


control the association two years from the time the last ° 


units were added, even though he had reserved the right 
to add more units, 

5. Paragraph (a)(5) [Subsection A(5)] requires that the 
boundaries of each unit created by the declaration be 
identified. The words "created by the declaration" em- 
phasize that in an expandable project, new units may be 
created in the future by amendments to the declaration, 
Until those new units are actually added to the project 
by amending the declaration, however, they are not units 
within the meaning of that. defined term, and they need 
not be described. 

6, Section 2-102 [47-7B-2 1978] makes it possible in 
many projects to satisfy paragraph (a)(5) [Subsection 
A(5)] of this section by merely providing the identifying 
number of the units and stating that each unit is bounded 
by its ceiling, floor and walls. The plats and plans will 
show where those ceilings, floors and perimetric walls 
are located, and § 2-102 [47-7B-2 NMSA 1978] provides 
all other details, except to the extent the declaration may 
make additional or contradictory specifications because of 
the unique nature of the project. 

7. Paragraph (a)(6) [Subsection A(6)] makes clear that 
the limited common elements described in § 2-102(2) and 
(4) [47-7B-2B and D NMSA 1978] need not.be described 
in the declaration, These limited common elements are 
typically porches, balconies, patios or other amenities 
which may be included in a project. Such improvements 
are treated by the act as limited common elements, rather 
than either common elements or parts of units, in order 
to minimize the attention which the documents. need to 
give them, and to secure the result that would be desired 
in the usual case. Thus, if these improvements, remain 
limited common elements, and no special provisions con- 
cerning them are included in the declaration, they may 
be used only by the units to which they are physically at- 
tached; maintenance of those improvements must be paid 
for by the association; and such improvements need not 
be specially referred to in the declaration. Porches, bal- 
conies and patios must be shown on the plats and plans 
(see § 2-109(b)(10) [47-7B-9B(10) NMSA 1978]), but other 
limited common elements described in § 2-102(2) and (4) 
[47-7B-2B and D NMSA 1978] need not be shown, 

8. Paragraph (a)(7) [Subsection A(7)] contemplates that 
the common elements in the project may be allocated as 
limited common elements at some future time, either by 


47-7B-6., Leasehold condominiums. 
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the declarant or the association. For example, a swimming 
pool might serve an entire project during early phases of 
development. At the outset, that pool might be a common 
element which all the unit owners may use, At a later 
time, with:more units and additional pools built in sub- 
sequent phases, either the declarant or the association 
might determine that the first pool should become a lim- 
ited common element reserved for the use only of units in 
the first phase, while the other pools should be reserved 
exclusively for units in the subsequent phases. Such a po- 
tential allocation should be described in the declaration 
pursuant to this section. 

9, Paragraph (a)(8) [Subsection A(8)] requires the dedlat 
ration to describe all development rights and other special 
declarant rights which the declarant reserves. The decla- 
ration must describe the real estate to which each right 
applies, and state the time limit within which each of 
those rights must be exercised, The act imposes no maxi- 
mum time limit for the exercise of those rights, and the 
particular language of a declaration will vary from project 
to project depending on the requirements of each project. 
This act contemplates that those rights may be exercised 
after the period of declarant control terminates. 

10, Plats and plans are made a part of the declaration 
for legal purposes by § 2-110 [§ 2-109] [47-7B-9 NMSA 
1978], and their content may in part provide some of the 
information required by this section. 

11. Paragraph (a)(14) [Subsection A(13)] is a cross- 
reference to other sections of the act which require the 
declaration to contain particular matters. Some of these 
sections, such as 2-107 [47-7B-7 NMSA 1978] on the al- 
locations of allocated interests or 2-109 [47-7B-9 NMSA 
1978] on plats and plans, will affect all projects. Others, 
such as 2-106 [47-7B-6 NMSA 1978] on leasehold condo- 
miniums, will apply only to particular kinds of projects. 

12. Subsection (b) [Subsection B] contemplates that, in ad- 
dition to the content required by subsection (a) [Subsection 
A], other matters may also be included in the declaration if 
the declarant or lender feel they are appropriate to the par- 
ticular project. In particular, the draftsman should carefully 
consider any desired provisions which would vary any of the 
many sections of the act where variation is permitted, in- 
cluding such matters as expanding or restricting the associa- 
tion's powers, A list of sections which may be varied appears 
in the comment to § 1-104 [47-7A-4 NMSA 1978]... 

Compiler's notes. — The reference to paragraph (a)(5) 
of the uniform act in the first sentence in the first para- 
graph of Comment 4 seems incorrect, as that paragraph 
deals with the description!of the boundaries, Paragraph 
(a)(4) deals with the maximum number of units. | 

The reference to'§ 2-110 of the uniform act in Comment 
10 seems incorrect, as that section deals with the exercise 
of development rights. Section 2-109 deals with plats and 
plans. 

This section is similar to § 2-105 of the Uniform Condo- 
minium Act, with the following main exception: the state 
Condominium Act omits paragraph (13) of subsection (a) 
of § 2-105 of the Uniform Condominium Act, which deals 
with recorded data for recorded easements and licenses. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
§§ 12 to 15. 

31 CJS. Estates § 153 et seq. 


"Ss 


, A. With respect to any condominium created on a leasehold estate, the declaration shall state: 
(1) the recording data for the lease, or a copy of the lease shall be attached as an exhibit; 


854 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


47-7B-7 CONDOMINIUM ACT - CREATION, ALTERATION AND TERMINATION OF CONDOMINIUMS = 47-7B-7 


(2) the date on which the lease is scheduled to expire; 

(3) a legally sufficient description of the real estate subject to the lease; 

(4) any right of the unit owners to redeem the reversion and the manner sveafiahy: eat 
rights may be exercised, or a statement that they do not have those rights; 

(5) any right of the unit owners to remove any improvements within a reasonable time 
after the expiration or termination of the lease, or a statement that they do not have those rights; 
and 

(6) any rights of the unit owners to renew the lease and the conditions of any renewal, or 
a statement that they do not have those rights. 

B. Acquisition of the leasehold interest of any unit owner by the owner of the reversion or re- 
mainder does not merge the leasehold and fee simple interests. 

C. Ifthe expiration or termination of a lease decreases the number of units in a condominium, 
the allocated interests shall be reallocated in accordance with Subsection A of Section 6 [47-7A-7 
NMSA 1978] of the Condominium Act as though those units had been taken by eminent domain. 
Reallocations shall be confirmed by an amendment to the declaration prepared, executed and re- 
corded by the association. 


History: Laws 1982, ch. 27, § 18. have no statutory right to renewal of a lease upon termi- 


Compiler's notes. — This section is similar to § 2-106 nation, 
of the Uniform Condominium Act, with the following main 4, The most significant matter of consumer protection 
exceptions: Subsection A of the state Condominium Act in this section is subsection (b), which provides that unit 
omits the requirement of subsection (a) of the Uniform owners who pay their share of the rent of the underlying 
Condominium Act that the lessor of any lease which upon lease may not be deprived of their enjoyment of the lease- 
termination will terminate or reduce the size of the con- hold premises. 
dominium must sign the declaration; subsection (b) of the Subsection (b) is intended to protect the "unit owner" 
Uniform Condominium Act is omitted; Subsection B of the regardless of whether he is a lessee, sublessee or even 
state Condominium Act encompasses subsection (c) of the further down in a chain of transfer of leasehold interests. 
Uniform Condominium Act, with the exception of the last Thus, for example, if the "unit owner" is a sublessee, the 
clause of the latter subsection, which provides for merger term "lessor (or) his successor in interest" includes not 
under certain circumstances. only the lessor, but also the lessee, 
; Subsection (b) further protects the unit owner by assur- 
COMMISSIONERS' COMMENT ing that he will not share with his fellow unit owners any 


collective obligation toward their common lessor. All obli- 
gations are instead fractionalized so that no unit owner 
can be made liable or otherwise penalized for a default 
by any of his fellows. Thus, a default by the association 
in payment of the rent due the lessor, in a case where the 
lease of common elements ran to the association, would 
not permit the lessor to terminate continued use of those 
common elements by those unit owners who then pay 
their share of the rent. 

5. Subsection (d) [Subsection C] considers the problems 


1. Subsection (a) [Subsection A] requires that the lessor 
of any lease, which upon termination will terminate the 
condominium or reduce its size, must sign the declaration. 
This requirement insures that the lessor has consented to 
use of his land as a condominium. 

2. Subsection (a)(1), [Subsection A(1)] provides alterna- 
tive bracketed language which should be considered by 
each state based on its practice. In any state where the re- 
cording acts do not specify the essential terms which must 
be included in a memorandum of lease, either this section bers : 
should be supplemented to specify the essential terms or created when termination of a lease reduces the size of a 


else the bracketed language relating to such memoranda condominium. In the event that some units are thereby 
should:be-deleted. withdrawn from the condominium, reallocation of the al- 


located interests would be required; the section describes 


3. This section sets out requirements concerning lease- : 
k. g how that reallocation would occur. 


hold condominiums which are not typically contained in 


the statutes of most states. In particular, it requires that ANNOTATIONS 

the declaration describe the rights of the unit owners, 

or state that they have no rights concerning a variety of Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
significant matters. The section also contains a number Am. Jur, 2d Condominiums and Cooperative Apartments 
of other consumer protection provisions. However, in con- §§ 13, 18. 

trast to the result under some states' laws, unit owners 31 C.J.S. Estates § 153 et seq. 


47-7B-7. Allocation of common element interests; votes; common 
expense liabilities. 


A. The declaration shall allocate a fraction or percentage of undivided interests in the common 
elements and in the common expenses of the association and a portion of the votes in the associa- 
tion to each unit and state the formulas used to establish those allocations. Those allocations may 
not discriminate in favor of units owned by the declarant. 
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B. If units may be added to or withdrawn from the condominium, the declaration must state 
the formulas to be used to reallocate the allocated interests among all units included in the condo- 
minium after the addition or withdrawal. , 

C. The declaration may provide: 

(1) that different allocations of votes shall be made to the ee on particular matters 
specified in the declaration; 

(2) for cumulative sien only for the purpose of wo ge: deters of the ahem 2: bodutls 
and 
(3) for class voting on er arrinay issues affecting an class if necessary to protect valid inter- 
ests of the class. 

A declarant may not utilize cumulative or class voting for the purpose of aveuing nae limitation 
imposed on declarants by the Condominium Act, nor may units constitute a aie because they are 
owned by a declarant. Lis 

D. Except for minor variations due to rounding, the sum of the inane’ interests in tha com- 
mon elements and common expense liabilities allocated at any time to all the units:shall each 
equal one if stated as fractions or one hundred percent if stated as percentages. In the event of 
discrepancy between an allocated interest and the result derived from application of the nagaicle 
formula, the allocated interest prevails. . 

E. The common elements are not subject to partition, and any purported conveyance, encum- 
brance, judicial sale or other voluntary or involuntary transfer of an undivided interest in the com- 
mon elements made without the unit to which that interest is allocated, is void. 


History: Laws 1982, ch. 27, § 19. 4. Most existing condominium statutes require that 
Compiler's notes. — This section is substantially sim- "value" be used as the basis of all allocations, Under this act 
ilar to § 2-107 of the Uniform Condominium Act, a declarant is free to select such a basis if he wishes to do 


so, For example, he might designate the "par value" of each 


COMMISSIONERS! COMMENT unit as a stated number of dollars or points. However, the 


1. Most existing condominium statutes require a single formula used to develop the par values of the various units 
common basis, usually related to the "value" of the units, would have to be explained ee, the declaration. For example, 
to be used in the allocation of common element interests, the declaration for a high-rise condominium might disclose 
votes in the association and common expense liabilities, that the ‘ord value of each unit is based on the relative ig 
This act departs radically from such requirements by per- of each unit on the lower floors, but increases by specified 
mitting each of these allocations to.be made on different percentages at designated higher levels. The formula for 
bases, and by permitting allocations which are unrelated determining area in this example could be further refined 
tenein! in the manner suggested in Comment 2, above, and any 

Thus, all sae allocations might be made equally among other factors (such as the direction in which a unit faces) 
all units, or in proportion to the relative size of each unit, could also be given weight so long as the weight oe to 
or on the basis of any other formula the declarant may each factor is explained in the declaration. 
select, regardless of the values of those units. Moreover, 5. The purpose of subsection (b) [Subsection B] is to af. 
"size" might be used, for example, in allocating common ford some advance disclosure to purchasers of units in the 
expenses and common element interests, while equality first phase of a flexible condominium of how common ele- 
is used in allocating votes in:the association. This section ment interests, votes and common expense liabilities will 
does not require that the formulas used by the declarant be reallocated if additional units are added. ; 
be justified, but it does require that the formulas be ex- 6. Subsection (e) [Subsection E] means what it says 
plained. The sole restriction on the formulas to be used in when it states that’a lien or encumbrance on a common 
these allocations is that they not discriminate in favor of element interest without the unit to which ‘that common 
the units owned by the declarant. Otherwise, each of the element interest is allocated is void. Thus, consider the 
separate allocations may be made on any basis which the case of a flexible condominium in which there are 50 units 
declarant chooses, and none of the allocations need be tied in the first phase, each of which initially has a 2 percent 
to any other oration: undivided interest in the common elements. The declar- 

2, While the flexibility permitted in allocations is ant borrows money by mortgaging additional real estate. 
broader than that permitted by any present statutes, it When the declarant expands the condominium by adding 
is likely that the traditional bases for allocation will con- phase 2 containing an additional 50 units, he reallocates 
tinue to be used, and that the allocations for all allocated the common element interests in the manner described 
interests will often be based on the same formulas. Most in his original declaration, to give each of the 100 units a 
commonly, those bases include size, equality or value of 1 percent undivided interest in the common elements in 
Waite: Bach of these is disciseed below. both phases of the condominium. At this point, the con- 

3. If size is chosen as a basis of allocation, the declarant struction lender cannot have a lien on the undivided inter- 
must choose between reliance on area or Volume, and the. &St.of phase-1 owners in the common elements of phase 2 
choice must be indicated in the declaration, The declarant because of the wording of the statute. Thus, the most that 
might further refine the formula by, for example, exclud- the construction lender can have is a lien on the phase-2 
ing unheated areas from the calculation or by partially units together with their common element interests, The 
discounting such areas by means of a ratio. Again, the mortgage documents may be written to reflect the fact that 
declarant must indicate the choices he has made and ex- upon the addition of phase 2 of the condominium, the lien 
plain the formulas he has chosen. on the additional real estate will be converted into a lien 
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on the phase-2 units and on the common element interest 
as they pertain to those units in both phase 1 and phase 2; 
however, see comment to § 2-110 [47-7B-10 NMSA 1978]. . 

Unless the lender also requires phase 2 to be designated 
as withdrawable real estate, the phase-2 portion may not 
be foreclosed upon other than as condominium units and 
the construction lender may not dispose of phase 2 other 
than as units which are a part of the condominium. In the 
event that: phase 2 is designated as withdrawable land, 
then the construction lender may ‘force. withdrawal of 
phase 2 and dispose of it as he wishes, subject to the provi- 
sions of the declaration. If one. unit in phase 2, however, 
has been sold to anyone other than the declarant, then 
phase 2 ceases to be withdrawable land by operation of § 
2-110(d)(2) [47-7B-10D(2)]. 

7. If a unit owned only by the declarant - as opposed to 
the same unit if owned by another person - may be sub- 
divided into two or more units but cannot be converted in 
whole or in part into common elements, it is still a unit 
that may be subdivided or converted into two or more 
units or common elements, within the meaning of the defi- 
nition of development rights, and is not.governed by § 2- 
113 [47-7B-13 NMSA 1978] (Subdivision of Units). _. 

8. Subsection (c) [Subsection C] represents a significant 
departure from practice in most states concerning the al- 
location of votes. The usual rule is that a single allocation 
of votes is made to each unit, and that allocation applies 
to all matters on which those votes may be cast. This sec- 
tion recognizes that the increasingly complex nature of 
some projects requires different allocation on particular 
questions. It may be appropriate, for example, in a project 
where common expense liabilities, or questions concern- 
ing rules and regulations, affect different units differently, 

EXAMPLE: 

In a mixed commercial and residential project, the decla- 
ration might provide that each unit owner would have an 
equal vote for the election of the board of directors. However, 
on matters concerning ratification of the common expense 
budget, where the’ commercial unit owners’ paid a much 
larger share than their proportion of the total units, the vote 
of commercial unit owners would be increased to three times 
the number of votes the residential owners held. Alterna- 
tively, of course, it might be possible to treat this question 
as a class voting matter, but the draftsman is provided flex- 
ibility in this section to choose the most appropriate solution. 


CONDOMINIUM ACT - CREATION, ALTERATION AND TERMINATION OF CONDOMINIUMS 


47-7B-8 


9. This section recognizes that there may be certain in- 
stances in which class voting in the association would be de- 
sirable. For example, in a mixed-use condominium consisting 
of both residential and commercial units, there may be cer- 
tain kinds of issues upon which the residential or commercial 
unit owners. should have a special voice, and the device de- 
scribed in Comment 9 [8]. was not desired. To prevent abuse 
of class voting by the declarant, subsection (c) [Subsection C] 
permits class voting only with respect to specified issues di- 
rectly affecting the designated class and only insofar as nec- 
essary to protect valid interests of the designated class, 

EXAMPLE: 

Owners of town house units, in a single project consist- 
ing of both town house and high-rise buildings, might 
properly constitute a separate class for purposes of voting 
on expenditures affecting just the town house units, but 
they might not be permitted to vote by class on rules for 
the use of facilities used by all the units. 

The subsection further provides that the declarant may 
not use the class voting device for the purpose of evading 
any limitation imposed on declarants by this act. (e. g., to 
maintain declarant control beyond the period permitted 
by § 3-103 [47-7C-3 NMSA 1978]). 

10, The last clause of subsection (c) [Subsection C] prohib- 
its a practice common in the planned community or other 
non-condominium multi-ownership projects, where units 
owned by declarant constitute a separate class of units 
for voting and other purposes. Upon transfer of title, those 
units lose these more favorable voting rights. This section 
makes clear that the votes and other attributes of owner- 
ship of a unit may not change by virtue of the identity of the 
owner. In those circumstances which such classes were le- 


_-gitimately intended to address, principally control of the as- 


sociation, the act provides other, more balanced devices for 


‘declarant control. See § 3-103(d) [47-7C-3D NMSA 1978]. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§§ 14, 32 to 38. 

Proper party plaintiff in action for injury to common ar- 
eas of condominium development, 69.A.L.R.3d 1148. 

Validity and construction of condominium association's 
regulation governing members' use of common facilities, 
72 A.L.R.3d 308. 

31 C.J.S. Estates § 153 et seq. 


47-7B-8. Limited common elements. 


A, Except for the limited common elements described in Subsections B, D.and E of Section 47- 
7B-2 NMSA 1978, the declaration shall specify to which unit or units each limited common ele- 
ment is allocated. That allocation shall not be: altered without the consent of the unit owners 
whose units are affected. 

B. Except as the declaration otherwise bees, a limited common element may be reallocated 
by an. amendment to the declaration executed by the unit owners between or among whose units 
the reallocation is made. The persons executing the amendment shall provide a copy of the amend- 
ment to the association, which shall record it. The amendment shall be recorded in the names of 
the parties and the condominium. 

C. Acommon element not previously allocated as a limited common element may not be so al- 
located except pursuant to provisions in the declaration made in. accordance with Paragraph (7) 
of Subsection A of Section 47-7B-5 NMSA 1978. The allocations shall be made by amendments to 
the declaration. 


The 1988 amendment substituted New Mexico cita- 


History: Laws 1982, ch, 27, § 20; 1983, ch. 245, § 3. 
tions for Uniform Condominium Act citations in the first 


Compiler's notes, — This section is substantially sim- 
ilar to § 2-108 of the Uniform Condominium Act. 
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sentences in Subsections A and C and "of the amendment" 
for "thereof" in the second sentence in Subsection B. 


COMMISSIONERS' COMMENT 


1. Like all other common elements, limited common 
elements are owned in common by all unit owners. The 
use of a limited common element, however, is reserved to 
less than all of the unit owners. Unless the declaration 
provides otherwise, the association is responsible for the 
upkeep of a limited common element and the cost of such 
upkeep is assessed against all the units, See §§ 3-107(a) 
and 8-115(c)(1) [47-7C-7A and 47-7C-15C(1) NMSA 1978]. 
This might include the costs of repainting all shutters, 
or balconies, for example, which are limited common el- 
ements pursuant to § 2-102(4) [47-7B-2D NMSA 1978]. 
Accordingly, there may be occasions where, to meet the 
expectations of owners and to have costs borne directly by 
those who benefit from those amenities, the declaration 
might provide that the costs will be borne, not by all unit 
owners as part of their common expense assessments, but 
only by the owners to which the limited common elements 
are assigned. 

2. Even common elements which are not "limited" 
within the meaning of this act may nevertheless be re- 
stricted by the unit owners’ association pursuant to the 
powers set forth in § 3-102[(a)](6) and (10) [47-7C-2A(6) 


47-7B-9. Plats and plans. 


PROPERTY LAW 


47-7B-9 


and (10) NMSA 1978], unless that power is limited in the 
declaration. For example, the association might assign re- 
served parking spaces to designated unit owners, or even 
to persons who are not unit owners. Such a parking space 
would differ from a limited common element in that its use 
would be merely a personal right of the person to whom it 
is assigned and this section would not have to be ges) oo 
with to allocate it.or to reallocate it. — 

8. Because a mortgage or deed of trust may restrict. fhe 
borrower's right to transfer the use of a limited common 
element without the lender's consent, the terms of the en- 
cumbrance should be examined to determine whether the 
lender's consent or release is needed to transfer that shar 
of use to another person. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Condominiuins and Cooperative Apartments 
§§ 32 to 38. 

Proper party plaintiff in action for injury to common ar- 
eas of condominium development, 69 A.L.R.3d 1148. 

Validity and construction of condominium association's 
regulations governing members' use of common facilities, 
72 A.L.R.3d 308. 

81 C.J.S. Estates § 153 et seq. 


A. Plats and plans are a part of the declaration. Separate plats and plans are not required by 
the Condominium Act [47-7A-1 through 47-7D-20 NMSA 1978] if all the information required by 
this section is contained in either a plat or plan. Each plat and plan shall be clear and legible and 
contain a certification that the plat or plan contains all information required by this section. 


B. Each plat shall show: 


(1) the name of the condominium and a survey or a general schematic map of the ese 


minium; 


(2) the location and dimensions of all real estate not subject to development rights, or 
subject only to the development right to withdraw, and the location and dimensions of all existing 


improvements within that real estate; 


(3) alegally sufficient description of any real estate subject to development rights, labeled 


to identify the rights applicable to each parcel; 


(4) the extent of any encroachments by or upon any portion of the condominium; 
(5) to the extent feasible, a legally sufficient description of all easements serving or bur- 


dening any portion of the condominium; 


(6) the location and dimensions of any vertical unit boundaries not shown or projected on 
plans recorded pursuant to Subsection D of this section and that unit's identifying number; 

(7) the location with reference to an established datum of any horizontal unit boundaries 
not shown or projected on plans recorded pursuant to Subsection D of this section and that unit's 


identifying number; 


(8) alegally sufficient description of any real estate in which the unit owners will own oy, 
an estate for years, labeled as "leasehold real estate"; 
(9) the distance between noncontiguous pirbels of real estate ps bibasas st the condo- 


minium; 


(10) the location and dimensions of limited common elements, other than the limited com- 
mon elements described in Subsections B and D of Section 14 [47-7B-2 NMSA 1978] of the Condo- 


minium Act; and 


(11) in the case of real estate not subject to development rights, all other matters custom- 


arily shown on land surveys. 


C. A plat may also show the intended location and dimensions of any contemplated improve- 
ment to be constructed anywhere within the condominium. Any contemplated improvement shown 
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shall be labeled either "MUST BE BUILT" or "NEED NOT BE BUILT." Any certification of a plat 
required by this section shall be made by a licensed surveyor.’ 

D. To the extent not shown or projected on the plats, plans of the units must show or project: 

(1)' the location and dimensions of the vertical boundaries of each unit and that unit's 
identifying number; 

(2) any horizontal unit boundaries, with reference to an established datum, and that unit's 
identifying number; and 

(3) any units in which the declarant has reserved the right to create aaaieonel ame or 
common elements, identified appropriately. 

E. Unless the declaration provides otherwise, the horizontal boundaries of part of a unit lo- 
cated outside of a building have the same elevation as the horizontal boundaries of the inside part 
and need not be depicted on the plats and plans. 

F. Upon exercising any development right, the declarant shall record either new plats and 
plans necessary to conform to the requirements of Subsections A, B and D of this section or new 
certifications of plats and plans previously recorded if those plats and plans otherwise conform to 
the requirements of those subsections. 

G. Any certification of a plan required by this section shall be made by a licensed surveyor, 
architect or engineer. 


History: Laws 1982, ch. 27, § 21. no contemplated improvements are shown on the plats. 


Compiler's notes. — This section is similar to § 2- As to the declarant's obligation to complete an improve- 
109 of the Uniform Condominium Act, with the following ment that is shown, see § 4-118(a) [§ 4-119(a)] [47-7D-18A 
main exceptions: Paragraph (10) of Subsection B of the NMSA 1978]. 
‘state Condominium Act substitutes "other than the" for 8. As noted in the comments to § 2-101 [47-7B-1 NMSA 
"including porches, balconies and patios, other than park- 1978], a condominium unit may consist of unenclosed 
ing spaces and the other"; the last sentence of Subsection ground and/or airspace, with no "building" involved. If 
C of the state Condominium Act does not appear in sub- this were true of all units in a particular condominium, 
séction (c) of § 2-109 of the Uniform Condominium Act; the provisions of § 2-109 [this section] ne to plans 
Subsection G of the state Condominium Act substitutes (but not plats) would be inapplicable. 

"licensed" for "independent (registered)." 7 4, In detailing the required contents of the plats, two 
different types of legal description are contemplated. 
COMMISSIONERS' COMMENT - First, in subsection (b)(1) [Subsection B(1)], the plat 


must show at least a general schematic map of the entire 
project. While this may be by survey, the act recognizes 
that a survey may be unduly expensive or impractical in 
a large project, and accordingly permits a general sche- 
matic map of the entire project at the commencement of 
development. With respect to those portions of the project, 
however, where no future development may take place, 
the flexibility of a general schematic map is not neces- 
sary. At the same time, it becomes important for title 
purposes to be able to identify precisely that portion of 
the project which is essentially completed. Accordingly, as 
development ceases in particular phases, subsection (b)(2) 
[Subsection B(2)] contemplates that the locations and di- 
mensions of that real estate will be identified. As this pro- 
cess continues, all of the real estate originally shown in a 
general schematic map will have been surveyed, and the 
location and dimensions of that real estate identified, at 
the expiration of development rights. In addition, subsec- 
tion [(b)](2) [Subsection B(2)] contemplates that existing 
improvements must be shown within real estate where no 
further development will take place. This does not mean 
the units which may be within each building, but it does 
mean the external physical dimensions of the buildings 
themselves. As implied by subsection [(b)](11) [Subsection 
B(11)], the nature of "existing improvements" required 
to be surveyed under subsection [(b)](2) should be deter- 
mined by local practices in the particular state. 


1. The terms "plat" or "plan" have been given a variety 
of meanings by custom and usage in the various jurisdic- 
tions. Under this act, it is important to recognize that 
a "plat" need not mean a "survey" of the entire real es- 
tate constituting a’ project at the time the initial plat is 
recorded, although, through amendments to the plat as 
development proceeds, it ultimately becomes a survey of 
the entire project. 

As to "plan," the act does not use that term to mean 
the actual building plans used for construction of the proj- 
ect. Instead, the, required content of the plans in this act 
is described in subsection (d) [Subsection D]. Essentially, 
the plans constitute a boundary survey of each unit. Typi- 
cally, the walls will be the vertical ("up and down" or "peri- 
metric") boundaries, and the floors and ceilings will be 
the horizontal boundaries. Importantly, these boundaries 
need not be physically measured, but may instead be pro- 
jected from the plat or from actual building construction 
plans. Thus, the plans under this act are not conceived to 
be "as built" plans. 

2. Subsection (c) [Subsection C] permits, but does not 
require, the plats to show the location of contemplated im- 
provements. Since construction of contemplated improve- 
ments by a declarant involves the exercise of develop- 
ment rights, a declarant may not create any improvement 
within real estate where no development rights have been 


reserved, unless the plats actually show that proposed : ! ¢ 
improvement naeebite the st enoideaan (which ae acrit 5. Subsection (b)(3) [Subsection B(3)] requires that the 


Pit may control) ihakes the improvement pursuant-ta real estate which is subject to development rights must 
3-102[41(7) see aveey NMSA 1978]. Should bel oy be identified with a legally sufficient description, that is, 
tion attempt that improvement, in the face of unit owner's either a metes and bounds description, or reference to the 
objections, it may involve risk of challenge. Within land deeds of that real estate. Since different portions of the 
subject to development rights, of course, construction may real estate may be subject to differing development rights 


take place in accordance with the reserved rights, even if - for example, only a portion of the total real estate may 
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be added as well as withdrawn from the'project - the plat.’ words "horizontal" and "vertical" are to be understood in 
must identify the rights applicable to each portion of that this section and throughout this act. 
real estate. The same reasoning applies to the legally suf- 8. Sections 4-118 and 4-119 [47-7D-18 and 47-7D-19 
ficient description of easements affecting Be condomin- NMSA 1978] reveal the effect of labeling an improvement 
iumvand any leasehold real estate. "MUST BE BUILT" or "NEED NOT BE BUILT," as re- 
6. Subsection (f) [Subsection F'] describes nh amend- quired by subsection (b)(3)[(c)] [Subsection C]. 
ments to the plats and plans which must be made as de- Compiler's notes. — The reference to § 4-118 of the 
velopment rights are exercised. This section requires that uniform act in the last sentence in Comment 2 seems in- 
the plats and plans be amended at each stage of develop- correct, as that section deals with labeling of promotional 
ment to reflect actual progress to date. If an original sche-. materials, Section 4-119 deals with the.declarant's obliga- 
matic map was initially recorded as required by subsec- tion to complete an improvement. . 
tion (b)(1) [Subsection B(1)], the survey required by (b)(2) The reference to subsection (b)(3) of the uniform act in 
[Subsection B(2)] would also constitute the amendments Comment 8 seems incorrect, as that subsection deals with 
required by subsection (f) [Subsection F'. the description of development rights. Subsection (c) deals 
7. The terms "horizontal" and "vertical" are now com- with labeling an improvement. 


monly understood in condominium parlance to refer, re- 


spectively, to "upper and lower". and "lateral or perimet- ANNOTATIONS 

ric." Thus, § 2-102 [47-7B-1 NMSA 1978] contemplates Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
that the perimetric walls may he designated as the 'verti- Am. Jur. 2d Condominiums and Cooperative Apartments 
cal" boundaries of a unit and the floor and ceiling as its 88 14, 15, 

"horizontal" boundaries, That is the sense in which the 31 CuS. Estates § 153'et seq. 


47-7B-10. Exercise of development rights. 


A. To exercise any development right reserved under Paragraph (8) of Subsection A of Section 17 
[47-7B-5 NMSA 1978] of the Condominium Act, the declarant shall prepare, execute and record an 
amendment to the declaration and comply with Section 21 [47-7B-9 NMSA 1978] of the Condominium 
Act. The declarant is the unit owner of any units thereby created. The amendment to the declaration 
shall assign an identifying number to each new unit created, and, except in the case of subdivision or 
conversion of units described in Subsection C of this section, reallocate the allocated interests among 
all units. The amendment must describe any common elements and any limited common elements 
thereby created and, in the case of limited common elements, designate the unit to which each is al- 
located to the extent required by Section 20 [47-7B-8 NMSA 1978] of the Condominium Act. 

B. Development rights may be reserved within any real estate added to the condominium if the 
amendment adding that real estate includes all matters required by Section 17 or 18 [47-7B-5 or 
47-7B-6 NMSA 1978] of the Condominium Act as the case may be, and the plats and plans include 
all matters required by Section 21 [47-7B-9 NMSA 1978] of that act. This provision does not ex- 
tend the time limit on the exercise of development rights imposed by the declaration pursuant to 
Paragraph (8) of Subsection A of Section 17 [47-7B-5 NMSA 1978] of that act. 

C.. Whenever a declarant exercises a development right to subdivide or convert a unit previ- 
ously created into additional units, common elements or both: 

(1) ifthe declarant converts the unit entirely to common elements, the amendment to the 
declaration shall reallocate all the allocated interests of that unit among the other units as if that 
unit had been taken by eminent domain; and 

(2) if the declarant subdivides the unit into two or more units, whether or not any part of 
the unit is converted into common elements, the amendment to the declaration shall reallocate all 
the ‘allocated interests of the unit among the units created by the subdivision in any reasonable 
manner prescribed by the declarant. 

D. Ifthe declaration provides, pursuant to Paragraph (8) of Subsection A of Section 17 (47. 7B-5 
NMSA 1978] of the Condominium Act, that all or a portion of the read estate is subject to ea de- 
velopment right of withdrawal: 

(1) if all the real-estate.is subject to withdrawal, er the abetarstt does not asia, 
separate portions of real estate subject to that right, none of the real estate may be withdrawn 
after a unit has been conveyed to a purchaser; and 

(2) if a portion or portions are subject to withdrawal, no portion shall be withdrawn after 
a unit in that portion has been conveyed to a purchaser. | 


History: Laws 1982, ch, 27,§ 22... } Compiler's notes. — This section is similar to § 2- 110 
of the Uniform Condominium Act, with the following main 
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exception: the third sentence of subsection A of this sec- 
tion of the state Condominium Act refers to "Subsection 
C of this section," while subsection (a) of § 2-110 of the 
Uniform Condominium Act refers to "subsection (b)." 


COMMISSIONERS' COMMENT 


1. This section generally describes the method by which 
any development right may be exercised. Importantly, 
while new development rights may be reserved within 
new real estate which is added to the condominium, the 
original time limits on the exercise of these rights which 
the declarant. must include in the original declaration 
may not be extended. Thus, the development process may 
continue only with the self-determined constraints origi- 
nally described by the declarant. 

2. The reservation and exercise of development rights 
is and must be closely co-ordinated with financing for the 
project. As a result, lender review and control of that pro- 
cess is common, and the financing documents should re- 
flect the proposed development process. 

A typical construction loan mortgage on a portion of a 
phased condominium might provide that as soon as new 
units are built on new land to be added (or, if the portion is 
also designated withdrawable land, as soon thereafter as 
anyone other than the declarant becomes the unit owner 
of a unit in the withdrawable land) the mortgage on that 
land converts into a mortgage on all of the units located 
within that portion, together with their respective com- 
mon element interests. The common element interest of 
those units will, of course, extend to the common elements 
in other sections of the condominium. However, failure 
of a construction loan mortgage to so provide is inconse- 
quential, because conveyance of the units in that phase 
to the lender or to a purchaser at a foreclosure sale would 
automatically transfer all of those units' common element 
interests, as a result of the requirements of §§ 2-108(d) 
[2-107(e)] and 2-111(a) [2-110(a)] [47-7B-8E NMSA 1978 
and Subsection A of this section]. 

3. A lender who holds a mortgage lien on one portion 
of a condominium may not cause that portion to be with- 
drawn from the condominium unless the portion consti- 
tutes withdrawable real estate in which there is no unit 
owner other than the declarant. Even then, the amend- 
ment effectuating the withdrawal must be executed by 
the declarant. Consequently, unless the lender wishes to 
become a declarant subsequent to foreclosure or a deed 
in lieu of foreclosure in order to execute the amendment, 
or forecloses in order to require an amendment from the 
association under § 2-118(i) [47-7B-18I NMSA 1978], a 
lender might require that the signed amendment be de- 
posited in escrow at the time the loan is made in order to 
protect against a recalcitrant borrower. 

4. As indicated in the comments to §§ 1-108(24) and 1- 
106 [47-7A-3 and 47-7A-6 NMSA 1978], the withdrawal of 
real estate from a condominium may constitute a subdivi- 
sion of land under the applicable subdivision ordinance. 
Under most subdivision ordinances, the owner of the real 
estate is regarded as the "subdivider." In the event of a 


47-7B-11. Alterations of units. 


withdrawal under this section, however, the declarant is 
in fact the subdivider because of his unique interest in 
and control over the real estate, even though the real es- 
tate, for title purposes, is a common element until with- 
drawn. Accordingly, he would bear the cost of compliance 
with any subdivision ordinance required to withdraw a 
part of the real estate from the condominium. 

5, Subsection (c) [Subsection C] deals with special prob- 
lems surrounding allocated interests when the declarant 
subdivides or converts units which were originally created 
in the declaration into additional units, common elements 
or both. This development right permits the declarant 
to defer a final decision as to the size of certain units by 
permitting the subdivision of larger interior spaces into 
smaller units. The declarant may thus "build to suit" for 
purchasers' needs or to meet changing market demand. 
The concept is called "convertible space" in several exist- 
ing state statutes. 

For example, a declarant of a five-story office building 
condominium may have purchasers committed at the time 
of the filing of the condominium declaration but a lack 
of purchasers for the upper two floors. In such a circum- 
stance, the declarant could designate the upper two floors 
as a unit, reserving to himself the right to subdivide or 
convert that unit into additional units, common elements 
of a combination of units and common elements as needed 
to suit the requirements of ultimate purchasers. 

If, at a later time, a purchaser wishes to purchase half 
of one floor as a unit, the declarant could exercise the de- 
velopment right to subdivide his two-floor unit into two or 
more units. He may also wish to reserve a portion of the 
divided floor as a corridor which will constitute common 
elements. In that case, he would proceed pursuant to this 
subsection to reallocate the allocated interests among the 
units in the manner described in this section. © 

Alternatively, the declarant may ultimately decide that 
the entire two floors should be turned over to the unit 
owners’ association not as a unit but as common elements 
to be used’ perhaps as a cafeteria serving the balance of 
the building, or for retail space to be rented by the associa- 
tion. In that case, should he choose to make the entire two 
floors common elements, the provisions of paragraph (c) 
(1) [Subsection C (1)] would apply. 

Compiler's notes. — The reference to § 2-108(d) of the 
uniform act in the last sentence of the second paragraph 
of Comment 2 seems incorrect, as § 2-108 does not have 
a subsection (d). Section 2-107(e) seems to be the correct 
reference. 

The reference to § 2-111(a) of the uniform act in the last 
sentence in the second paragraph of Comment 2 seems in- 
correct, as § 2-111 has no subsection (a). Section 2-110(a) 
seems to be the correct reference. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 14, 15, 18. 

31 CJ.S. Estates § 153 et seq. 


Subject to the provisions of the declaration and other provisions of law, a unit owner: 

A. may make any improvements or alterations to his unit that do not impair the structural 
integrity or mechanical systems or lessen the support of any portion of the condominium; 

B. may not change the appearance of the common elements, or the exterior appearance of a 
unit or any other portion of the condominium, without permission of the association; and 

C. after acquiring an adjoining unit or an adjoining part of an adjoining unit, may remove or 
alter any intervening partition or create apertures therein, even if the partition in whole or in part 
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is acommon element, if those acts do not impair the structural integrity or mechanical systems or 


lessen the support of any portion of the condominium. Removal of partitions or creation of aper- 
tures under this subsection is not an alteration of boundaries, 


History: Laws 1982, ch. 27, § 23. 
Compiler's notes, — This section is substantially sim- 
ilar to § 2-111 of the Uniform Condominium Act. * 


, COMMISSIONERS' COMMENT 


1, This section deals with permissible alterations of the 
interior of a unit, and impermissible alterations of the ex- 
terior of a unit and the common elements, in ways which 
reflect common practice. The stated rules, of course, may 
be varied by the declaration where desired. 

2, Subsection (3) [Subsection C] deals in a unique man- 
ner with the problem of creating access between adjoining 
units owned by the same person. The subsection provides 
a specific rule which would permit a door, stairwell, or re- 
moval of a partition wall between those units, so long as 
structural integrity is not impaired. That alteration would 
not be an alteration of boundaries, but would be an excep- 
tion to the basic rule stated in subsection (2) [Subsection 
BI. 

3. In considering permissible alteration of the interior 
of a unit, an example may be useful. A nail driven by a 
unit owner to hang a picture might enter a portion of the 
wall designated as part of the common elements, but this 
section would not be violated because structural integrity 
would not be impaired. Moreover, no, trespass would be 
committed because each unit owner, as a part owner of 


47-7B-12. Relocation of boundaries between adjoining units. 


the common elements, has a right to utilize them subject 
only to such restrictions as may be created by the act, the 
declaration, bylaws and the unit owners’ association pus 
suant to § 3-102 [47-7C-1 NMSA 1978]. 

4, Removal of a partition or the creation of an aang 
between adjoining units would permit the units to be 
used as one, but they would not become one unit. They 
would continue to be separate units within the meaning 
of § 1-104 [47-7A-4 NMSA 1978] and would continue to be 
treated separately for the purposes of this act. 

5. In addition to the restrictions placed on unit owners 
by this section, the declaration or bylaws may restrict a 
unit owner from altering the interior appearance of his 
unit. Although this might be an undue restriction if im- 
posed upon the primary residence of a unit owner, it may 
be appropriate in the case of time-share or other condo- 
miniums. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 32 to 34,88, 39, 41. 

Proper party plaintiff in action for inquiry to common 
areas of condominium development, 69 A.L.R.3d 1148. 

31 C.J.S. Estates § 153 et seq. 


A. Subject to the provisions of the declaration and other provisions of law, the boundaries be- 
tween adjoining units may be relocated by an amendment to the declaration upon application 
toi the association by the owners of those units. If the owners of the adjoining units have speci- 
fied a reallocation between their units of their allocated interests, the application shall state the 
proposed reallocations, Unless the executive board determines, within thirty days, that the real- 
locations are unreasonable, the association shall prepare an amendment that identifies the units 
involved, states the reallocations, is executed by those unit owners, contains words of conveyance 
between them and, upon recordation, is indexed in the name of the grantor and the grantee. 

B. The association shall prepare and record plats or plans necessary to show the altered bound- 
aries between adjoining units and their dimensions and identifying numbers. ~ 


History: Laws 1982, ch. 27, § 24. 
Compiler's notes. — This section is substantially sim- 
ilar to § 2-112 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. This section changes the effect of most current con- 
dominium statutes, under which the boundaries between 
units may not be altered without unanimous or nearly 
unanimous consent of the unit owners. As the section 
makes clear, this result may be-varied by the restrictions 
in the declaration. 

2. This section contemplates that, upon relocation of the 


unit boundaries, no reallocation of allocated interests will’ 


47-7B-13. Subdivision of units. 


_occur if none is specified in the application. If a realloca- 


tion is specified but the executive board deems it unrea- 
sonable, then the applicants have the choice of resubmit- 
ting the application with a reallocation more acceptable to 
the board, or going to court to challenge the board's find- 
ing as unreasonable, 


ANN! OTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 14, 15, 38, 41. 

31 C. d. s. Estates § 153 et seq. 


A. Ifthe declaration expressly so permits, a unit may be subdivided into two or more units. 


Subject to the provisions of the declaration and other provisions of law, upon application of a unit 
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owner to subdivide a unit, the association shall prepare, execute and record an amendment to the 
declaration, including the plats and plans, subdividing that unit. 

B. . The amendment to the declaration must be executed by the owner of the unit to be subdi- 
vided, assign an identifying number to each unit created and reallocate the allocated interests 
formerly allocated to the subdivided unit to the new units in any reasonable manner prescribed by 
the owner of the subdivided unit. | 


History: Laws 1982, ch. 27, § 25. 2, At the same time, situations will often occur where 


Compiler's notes. — This section is substantially sim- future subdivision is appropriate, and this section permits 
ilar to § 2-113 of the Uniform Condominium Act. the declaration to provide for it. Most state statutes do not 


presently provide for subdivision of units. 


COMMISSIONERS' COMMENT An analogous concept. in the context of development 


1, This section provides for subdivision of units by unit rights is subdivision of units by a declarant. The develop- 
owners, thereby creating more and smaller initeethan ment right is described in § 2-110 [47-7B-10 NMSA 1978]. 
were originally created. The underlying policy of this ANNOTATIONS 
section is that the original development plan of the proj- 
ect must be followed, and the expectations of unit own- Am. Jur, 2d, A.L.R. ‘and C.J.S. references. — 15A 
ers realized. Accordingly, unless subdivision of the units Am, Jur, 2d Condominiums and Cooperative Apartments 
is expressly permitted by the original declaration, a unit $§ 38, 39, 41. 


may not be subdivided into two or more units unless the 31 CJ.S. Estates § 153 et seq, 
declaration is amended to permit it, A subdivision itself is 
accomplished by an amendment to the declaration. 


47-7B-14. Easement for encroachments. 


To the extent that any unit or common element encroaches on any other unit or common ele- 
ment, a valid easement for the encroachment exists. The easement does not relieve a unit owner of 
liability in case of his willful misconduct nor relieve a declarant or any other person of liability for 
failure to adhere to the plats and plans. 


History: Laws 1982, ch, 27, § 26. The easement approach of Alternative A creates ease- 


Compiler's notes.::— This: section is aubataritially ments for whatever discrepancies: may arise, while the 
similar to § 2-114 [Alternative A] of the Uniform. Condo- "monuments as boundaries" approach of Alternative B 
minium Act. would make the title lines move to follow movement of 


the physical boundaries caused by such discrepancies or 


COMMISSIONERS' COMMENT subsequent setting or shifting. 


Two approaches are presented here as alternatives, ANNOTATIONS 
since uniformity on this issue is not essential, and various 
states have adopted one approach or the other, Both theo- Am. Jur, 2d, A.L.R. and C.J,S, references. — ,15A 
ries recognize the fact that the actual physical boundaries Am. Jur, 2d Condominiums and Cooperative Apartments 
may differ somewhat from what is shown on the plats and §$.15, 388, - 
plans, and the practical effect of both is the same. 31 C.J.S, Estates § 153 et seq, 


47-7B-15. Use for sales purposes. 


A declarant may maintain sales offices, management offices and models in units or on common 
elements in the condominium if the declaration so provides. Subject to any limitations in the dec- 
laration, a declarant may maintain signs on the common elements advertising the condominium. 
The provisions of this section are ae to the provisions of other state law and to local: ordi- 
nances. 


History: Laws 1982, ch. 27, § 27. » Condominium Act, which deals with the designation of 
Compiler's notes. — This section is similar to § 2. 115... sales offices by the declaration. 

of the Uniform Condominium Act, with the following main 

exceptions: this section of the state Condominium Act COMMISSIONERS' COMMENT 


deletes "only" which appears after'"condominium" in § 2- ~ 1. This section prescribes the circumstances under 
115 of the Uniform Condominium Act; this section deletes _ which portions of the condominium - either units or com- 
"and specifies the rights of a declarant with regard to the mon.elements - maybe used for sales offices, manage- 
_number, size, location, and relocation thereof,” which ap- ment offices or models. The basic requirements is that 
pears after "provides" in the first sentence of § 2-115 of the the declarant must describe his rights to maintain such 
Uniform Condominium Act; this section deletes the entire offices: in the declaration. There are no limitations on 
second sentence of § 2-115 as it appears in the Uniform that right, so that either units owned by the declarant or 
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other persons, or the common elements themselves, may 
be used for that purpose. Typical common element. uses 
might include a sales booth in the lobby of the building, or 
a trailer or temporary building located outside the build- 
ings on the grounds of the property. 

2. In addition, this section contains a permissive provi- 
sion permitting advertising on the common elements. The 
declarant may choose to limit his rights in terms of the 
size, location or other matters affecting the advertising. 
The act, however, imposes no limitation. At the same time, 
the last sentence of the section recognizes that state or 


47-7B-16. Easement rights. 


PROPERTY LAW 


47-7B-17 


local zoning or other laws may limit advertising, bothin 
terms of size and content of the advertising, or the use 
of the units‘or common elements for such purposes. This 
section makes it clear that local law would apply in 1 those 
cases. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative stad 
§§ 14, 26 to 29. 

31 C. J.S. Estates § 153 et seq. 


Subject to the provisions of the declaration, a declarant has an easement through the common 
elements as may be reasonably necessary for the purpose of discharging a declarant's obligations 
or exercising special declarant rights, whether arising under the Condominium Act or reserved in 


the declaration. 


History: Laws 1982, ch. 27, § 28. 
Compiler's notes. — This section is substantially sim- 
ilar to § 2-116 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. This section grants to declarant an easement across 
the common elements, subject to any self-imposed restric- 
tions on that easement contained in‘the declaration. At 
the same time, the easement is not an easement for all 
purposes and under all circumstances, but, only a grant 
of such rights as may be reasonably necessary for the 
purpose of exercising the declarant's rights. Thus, for ex- 
ample, if other access were equally available to the land 
where new units are being created, which did not require 
the declarant's construction equipment to pass and re- 
pass over the common elements in a manner which sig- 
nificantly inconvenienced the unit owners, a court might 


apply the "reasonably necessary" test contained in this 
section to consider limitations on the declarant's ease- 
ment. The rights granted by this section may be enlarged 
by a specific reservation in the declaration. 

2. The declarant is also required to repair and restore 
any portion of the condominium used for the easement 
granted under this section. See § 4-119(b) [47-7D-19B 
NMSA 1978]. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 14, 26, 34. 

Proper party plaintiff in action for injury to common ar- 
eas of condominium development, 69 A.L.R.3d 1148. 

31C.J.S. Estates § 153 et seq. 


47-7B-17. Amendment of declaration. 


A. Except in cases of amendments that may be executed by a declarant under Section 47-7B-9 
or 47-7B-10 NMSA 1978, the association under Section 47-7B-6, 47-7B-7, 47-7B-8, 47-7B-12 or 47- 
7B-13 NMSA 1978 or éertain unit owners under Section 47-7B-8, 47-7B-12, 47-7B-13 or 47-7B-18 
NMSA 1978 and except as limited by Subsection D of this section, the declaration, including the 
plats and plans, may be amended only by vote or agreement of unit owners of units to which at 
least sixty-seven percent of the votes in the association are allocated or any larger majority the 
declaration specifies. The declaration may specify a smaller number only if all of the units are re- 
stricted exclusively to nonresidential use. 

B. No. action to challenge the validity of an amendment adopted by the anenciuiae pursuant to 
this section may be brought more than one year after the amendment is recorded. 

C. Every amendment to the declaration shall be recorded in each county in which any por- 
tion of the condominium is located and is effective only upon recordation. An amendment shall 
be indexed in the grantee's index in the name of the condominium and the association and in ihe 
grantor's index in the name of the parties executing the amendment. 

D. Except to the extent expressly permitted or required by other provisions of the Condaitin’ 
ium Act, no amendment shall create or increase special declarant rights, increase the number of 
units or change the boundaries of any unit, the allocated interests of a unit or the uses to which 
any unit is restricted in the absence of unanimous consent of the unit owners. 

E. Amendments to the declaration required by the Condominium Act to be recorded by the 
association shall be prepared, executed, recorded and certified on behalf of the association by any 
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officer of the association designated for that purpose or, in the absence of designation, by the prest 


dent of the association. 


F. No amendment to the declaration which would limit, prohibit or eliminate the exercise of a 
special declarant right shall be effective, during the period of the reservation, without the concur- 


rence of the declarant. 


History: Laws 1982, ch. 27, § 29; 1983, ch. 245, § 4. 

Compiler's notes. — This section is substantially sim- 
ilar to § 2-117 of the Uniform Condominium Act, with the 
main exception that New Mexico has added Subsection F. 

The 1983 amendment substituted New Mexico cita- 
tions for Uniform Condominium Act citations in the first 
sentence in Subsection A and added Subsection F. 


COMMISSIONERS' COMMENT 


1. This section recognizes that the declaration, as the 
perpetual governing instrument for the condominium, 
may be amended by various parties at various times in 
the life of the project. The basic rule, stated in subsection 
(a) [Subsection A], is that the declaration, including the 
plats and plans, may only be amended by vote of 67% of 
the unit owners. The section permits a larger percentage 
to be required by the declaration, and also recognizes that, 
in an entirely non-residential condominium, a smaller 
percentage might be appropriate. 

In addition to that basic rule, subsection (a) [Subsection 


be amended -by the declarant alone without association 
approval, or by the association acting through its board 
of directors. 

2, Section 1-104 [47-7A-4 NMSA 1978] does not permit 


_ the declarant to use any device, such as powers of attor- 


ney executed by purchasers at closings, to circumvent 
subsection (d)'s [Subsection D's] requirement of unani- 
mous consent. This section does not supplant any require- 
ments of common law or of other statutes with respect to 
conveyancing if title to real property is to be affected. 

3. Subsection (e) [Subsection E] describes the mechan- 
ics by which amendments recorded by the association are 
filed, and resolves a number of matters often neglected by 
bylaws. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 14 to 17, 

31 C.J.S. Estates § 153 et seq. 


A] lists those other instances where the declaration may 


47-7B-18. Termination of condominium. 


A. Except in the case of a taking of all the units by eminent domain, a condominium may be 
terminated only by agreement of unit owners of units to which at least eighty percent of the votes 
in the association are allocated or any larger percentage the declaration specifies. The declaration 
may specify a smaller percentage only if all of the units in the condominium are restricted exclu- 
sively to nonresidential uses, . 

B. An agreement to terminate shall be evidenced by the execution of a termination agreement, 
or ratifications thereof, in the same manner as a deed, by the requisite number of unit owners. 
The termination agreement must specify a date after which the agreement will be void unless it is 
recorded before that date. A termination agreement and all ratifications thereof shall be recorded 
in each county in which a portion of the condominium is situated and is effective only upon recor- 
dation. 

C. In the case of a condominium containing only units having horizontal boundaries described 
in the declaration, a termination agreement may provide that all the common elements and units 
of the condominium shall be sold following termination. If, pursuant to the agreement, any real 
estate in the condominium is to be sold following termination, the termination agreement shall set 
forth the minimum terms of the sale. 

D. In the case of a condominium containing any units not having horizontal boundaries de- 
scribed in the declaration, a termination agreement may provide for sale of the common elements, 
but may not require that the units be sold following termination, unless the declaration as origi- 
nally recorded provided otherwise or unless all the unit owners consent to the sale. 

E. The association, on behalf of the unit owners, may contract for the sale of real estate in 
the condominium, but the contract is not binding on the unit owners until approved pursuant 
to Subsections A and B of this section. If any real estate in the condominium is to be sold follow- 
ing termination, title to that real estate, upon termination, vests in the association as trustee 
for the holders of all interests in the units. Thereafter, the association has all powers necessary 
and appropriate to effect the sale. Until the sale has been concluded and the proceeds thereof 
distributed, the association continues in existence with all powers it had before termination. 
Proceeds of the sale shall be distributed to unit owners and lienholders as their interests may 
appear, in proportion to the respective interests of unit owners as provided in Subsection H of 
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this section. Unless otherwise specified in the termination agreement, as long as the associa- 
tion holds title to the real estate, each unit owner and his successors in interest have an ex- 
clusive right to occupancy of the portion of the real estate that formerly constituted their unit. 
During the period of that occupancy, each unit owner and his successors in interest remain 
liable for all assessments and other obligations imposed on unit owners by the Condominium 
Act or the declaration. 

F. If the real estate constituting the condominium is not to be sold following termination, title 
to the common elements and, in a condominium containing only units having horizontal boundar- 
ies described in the declaration, title to all the real estate in the condominium vests in the unit 
owners upon termination as tenants in common in proportion to their respective interests'as pro- 
vided in Subsection H of this section, and liens on the units shift accordingly. While the tenancy 
in common exists, each unit owner and his successors in interest have an exclusive right to occu- 
pancy of the portion of the real estate that formerly constituted their unit. 

G. Following termination of the condominium, the proceeds of any sale of real estate, together 
with the assets of the association, are held by the association as trustee for unit owners and hold- 
ers of liens on the units as their interests may appear. Following termination, creditors of the as- 
sociation holding liens on the units, which were recorded before termination, may enforce those 
liens in the same manner as any lienholder. 

H. The respective interests of unit owners referred, to in Subsections £ F and G of this section 
are as follows: 

(1) except as provided in Paragraph (2) of this subsection, the PREIS interests of unit 
owners are the fair market values of their units, limited common elements and common element 
interests immediately before the termination, as determined by one or more independent apprais- 
ers selected by the association. The decision of the independent appraisers shall be distributed 
to the unit owners and becomes final unless disapproved within thirty days after distribution by 
unit owners of units to which twenty-five percent of the votes in the association are allocated. The 
proportion of any unit owner's interest to that of all unit owners is determined by dividing the 
fair market value of that unit owner's unit and common element interest by the total fair market 
values of all the units and common elements; and 

(2) if any unit or any limited common element is destroyed to the extent that an appraisal 
of the fair market value thereof before destruction cannot be made, the interests of all unit owners 
are their respective common element interests immediately before the termination. 

I. Except as provided in Subsection J of this section, foreclosure or enforcement of a lien or en- 
cumbrance against the entire condominium does not of itself terminate the condominium, and fore- 
closure or enforcement of a lien or encumbrance against a portion of the condominium, other than 
withdrawable real estate, does not withdraw that portion from the condominium. Foreclosure or 
enforcement of a lien or encumbrance against withdrawable real estate does not of itself withdraw 
that real estate from the condominium, but the person taking title thereto has the right to require 
from the association, upon request, an amendment excluding the real estate from the condominium. 

J. Ifa lien or encumbrance against a portion of the real estate comprising the condominium 
has priority over the declaration, and the lien or encumbrance has not been partially released, the 
parties foreclosing the lien or encumbrance may upon foreclosure record an instrument excluding 
the real estate subject to that lien or encumbrance from the condominium. 


History: Laws 1982, ch. 27, § 30. . matters as the percentage of unit owners which should 

Compiler's notes. — This section is similar to § 2-118 be required for termination; the time frame within‘which 
of the Uniform Condominium Act, with the following main written consents from all unit owners must be secured; the 
exception: the third sentence of subsection (g) of § 2-118 manner in which common elements and units should be 
of the Uniform Condominium Act, relating to treatment ° disposed of following termination, both in the case of sale 
of any other creditors of the association as perfected lien- |: . and non-sale of all of the real estate; the circumstances 
holders on the units immediately before termination, .is - under which sale. of units may be imposed on dissent- 
deleted. ing owners; the powers held by the board of directors on 


‘behalf of the association to negotiate a sales agreement; 


COMMISSIONERS' COMMENT the practical consequences to the project fromthe time 


1, While few condominiums have yet been terminated the unit owners approve the termination until the trans- 
under present state law, a number of problems are certain fer of title and occupancy actually occurs; the impact of 
to arise upon termination which have not been adequately termination on liens on the units and common elements; 
addressed by most of those statutes. These include such distribution of sales proceeds; the effect of foreclosure or 
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enforcement of liens against the entire condominium with 
respect to the validity of the project; and other matters. 

2. Recognizing that unanimous consent from all unit 
owners would be impossible to secure as a practical matter 
on a project of any size, subsection (a) [Subsection A] states 
a general rule that 80% consent of the unit owners would 
be required for termination of a project. The declaration 
may require a larger percentage of the unit owners and, 
in a non-residential project, it may also require a smaller 
percentage. Pursuant to § 2-119 [47-7B-19 NMSA 1978] 
(Rights of Secured Lenders), lenders may require that the 
declaration specify a larger percentage of unit owner con- 
sent or, more typically, will require the consent of a percent- 
age of the lenders before the project may be terminated. 

8. As a result of subsection (d) [(a)] [Subsection A], 
unless the declaration requires unanimous consent for 
termination, the declarant may be able to terminate 
the condominium despite the unanimous opposition of 
other unit owners if the declarant owns units to which 
the requisite number of votes are allocated. Such a result 
might occur, for example, should a declarant be unable to 
continue sales in a project where some sales have been 
made. 

4. Subsection (a) [(b)] [Subsection B] describes the pro- 
cedure for execution of the termination agreement. It rec- 
ognizes that not all unit owners will be able to execute the 
same instrument, and permits execution or ratification 
of the master termination agreement. Since the transfer 
of an interest in real estate is being accomplished by the 
agreements, each of the ratifications must be executed in 
the same manner as a deed. Importantly, the agreement 
must specify the time within which it will be effective; 
otherwise, the project might be indefinitely in "limbo" 
if ratifications had been signed by some, but not all, re- 
quired unit owners, and the signing unit owners fail to 
revoke their agreements. Importantly, the agreement be- 
comes effective only when it is recorded. 

5. Subsections (c) and (d) [Subsections C and D] deal 
with the question of when all the real estate in the con- 
dominium, or the common elements, may be sold with- 
out unanimous consent of the unit owners. The section 
reaches a different result based on the physical configura- 
tion of the project. 

Subsection (c) [Subsection C] states that if a condo- 
minium contains only units having horizontal boundar- 
ies - a typical high rise building - the unit owners may 
be required to sell their units upon termination despite 
objection. Under subsection (d) [Subsection D], however, 
if the project contains any units which do not have hori- 
zontal boundaries - for example, a single family home 
project where some of the units include title to land and 
could theoretically continue apart from a condominium 
as a title matter - then the termination agreement may 
not force dissenting unit owners to sell their units unless 
the declaration as originally recorded provided otherwise. 
Obviously, of course, if all the unit owners consent to the 
sale of the units, sale of the entire development would be 
possible, 

6, Subsection (e) [Subsection E] describes the powers 
of the association during the pendency of the termination 
proceedings. It empowers the association to negotiate for 
the sale, but makes the validity of any contract dependent 
on unit owner approval. This section also makes clear 
that, upon termination, title to the real estate shall be 
held by the association, so that the association may con- 
vey title without the necessity of each unit owner signing 
the deed, Finally, this section makes clear that, until the 
association delivers title to the condominium property, the 
project will continue to operate as it had prior to the ter- 
mination, thus insuring that the practical necessities of 
operation of the real estate will not be impaired. 

7. Subsection (f) [Subsection F] contemplates the pos- 
sibility that a condominium might be terminated but the 
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real estate not sold. While this is not likely to be the usual 
case, it is important to provide for the possibility. 

8. A complex series of creditors' rights questions may 
arise upon termination. Those questions involve compet- 
ing claims of first mortgage holders on individual units, 
other secured and unsecured creditors of individual unit 
owners, judgment creditors of the association, creditors of 
the association to whom a security interest in the com- 
mon elements has been granted and unsecured creditors 
of the association. Subsection (g) [Subsection G] attempts 
to establish general rules with respect to these competing 
claims, but leaves to state law the resolution of the priori- 
ties of those competing claims. 

The examples which follow illustrate the relative effects 
of several provisions set out in the act, based on applica- 
tion of an assumed state lien priority rule of "first in time, 
first in right." In those instances, particularly involving 
mechanics’ liens, where state law often establishes pri- 
orities at variance with that rule, that result is also in- 
dicated. i 

EXAMPLE 1: 

HYPOTHETICAL FOR EXAMPLES. 1A-1H: A con- 
dominium consists of five detached single family homes 
on five individually owned lots, together with a sixth lot 
which is undeveloped but intended for future construction 
of a swimming pool serving all units. The development is 
served by a private road. Lot 6 and the private road are 
common elements owned on an undivided interest basis 
by the unit owners. . 

The declaration provides that: (1) upon termination, all 
units and the common elements must be sold; (2) the as- 
sociation is permitted to encumber lot 6, and to grant.a 
security interest in that lot for any purpose; and (3) com- 
mon element interest votes and common expense liabili- 
ties are allocated equally among the units. For purposes of 
the example, we have assumed that the documents do not 
require the consent of first. mortgage holders before the 
unit owners may vote to terminate. 

The five units were originally sold at equal prices of 
$50,000. Common expenses in the project are $100 per 
unit, per month, and are used for a variety of purposes, in- 
cluding insurance and upkeep of the units and common el- 
ements, At the time the units were conveyed, each of them 
was released from all liens affecting the condominium 
which were senior to the declaration, 

A shopping center developer has offered $380,000 for 
the purchase of the entire condominium. The associa- 
tion's members unanimously vote in favor of termination, 
and otherwise comply with § 2-118 [this section]. The ap- 
praisal required by § 2-118(h) [Subsection H] shows that 
the units are still of equal value. 


EXAMPLE 1A: 

At the time of termination, the 5 units were financed 
as follows: ; 

Unit 1: The owner's first mortgage had an unpaid bal- 
ance of $50,000. 

Unit 2; The owner's first mortgage had an unpaid bal- 
ance of $40,000. 

Unit 3: The owner's first mortgage had an unpaid bal- 
ance of $25,000. 

Units 4 and 5: The owners paid cash, and there is no 
mortgage on either unit. 

In addition, all common expenses had been paid when 
due. The other assets of the association, including re- 
serves, bank account and all other personal property, total 
$20,000. 

Under the act (§ 2-118(e) [Subsection E]), the associa- 
tion, following sale, holds the proceeds of sale together 
with the assets of the association, "as trustee for the hold- 
ers of all interests in the units," In these circumstances, 
the interests of each party in the total value of $400,000 
would be as follows: 
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UNIT # 1 pe ere) eth 4 i id 

Share of A ; 4 

Proceeds 80,000 80,000 80,000 » 80,000 80,000. 

Due First © . 53 

Mortgage Holders . 50,000 40,000 25,000 -0- -0- 

Due Owners 30,000 40,000 . 55,000 » 80,000 80,000 
EXAMPLE 1B . expenses for 12 months. In these circumstances, the inter- 
The facts stated in Example 1A remain true. How- ests of each party would be as follows: 


ever, at termination, unit 1 has failed to pay its common 


UNIT. # 1 2 w3 4 5 
Share of : . pier 
Proceeds — 80,000 80,000 80,000 80,000 80,000 
Due Association 
(Priming First 
Mortgage) 600 -0- » -0- -0- -0- 
Due First : 
Mortgage Holders 50,000 40,000 ~ 25,000 -0- -0- 
Due Association 
(Not Priming 
First Mortgage) 600 -0- -0- -0- | -0- 
Due Owners 28,000 40, 000 55,000 80,000 80,000 
In this example, both the lenders and the aencbiantion are [47-7C-16 NMSA 1978]. Thus, if the sales proceeds had 
fully paid because the sales proceeds exceed the liens on been only $50,000 per unit, rather than $80,000, the re- 


the units. Note, however, that six months of the unpaid as- sults with respect to unit 1 would have been as follows: 
sessments prime the first mortgage pursuant to § 3-116(b) i 


Sales Proceeds $50, 000 
Six-Month Assessment Due Association 600 
Balance $49,400 
Paid to First Mortgage Holder $49,400 
Loss to First Mortgage Lender (600) . 
Loss to Association (600) 

Of course, the association has, and the lender may have, not act to perfect any available mechanics' lien under 
a claim against the unit owner, personally, for the unpaid state law. The pool is properly completed. When the as- 
sums due them. Importantly, however, neither the other sociation fails to pay, XYZ sues the association, secures 
unit owners nor their units are subject to any liability for a judgment, and properly perfects its judgment pursuant 
those claims. to § 3-111 [47-7C-11 NMSA 1978] (Tort and Contract Li- 

Because the lien of the first mortgage holder, at termi- ability). As provided in § 3-111 [47-7C-11 NMSA 1978}, 
nation or foreclosure, is junior to the first six months of liens resulting from judgments against the association 
unpaid assessments due the association, lenders may pro- are governed by § 3-117 [47-7C-17 NMSA 1978]. At the 
tect themselves under the act by requiring the escrow of time of termination, XYZ has not been paid, and its Chaise 
six months’ common expense assessments, as. they often amounts to $100,000, 
do for real property taxes. Section 8-117(a) [47-7C+-17A' NMSA 1978] uivides 

EXAMPLE 1C: that ‘a "judgment for money against the association," if 

The facts stated in Example 1B remain true. However, perfected as a lien on real property under state law, Nis a 
after all the units were initially sold, but before termina- lien in favor of the judgment lienholder against all of the 
tion, 80% of the unit owners agree to build a swimming units." However, the last sentence also provides that the 
pool on lot 6. The association contracts with XYZ pool judgment is not a lien on the common elements. Accord- 
company to build the pool for $100,000. XYZ does not take ingly, XYZ holds a $20,000 lien on each of the units as of 
a security interest in the common elements, as it might the date the lien is perfected. In these faire ek the 
have done under § 3-112 [47-7C-12 NMSA 1978], and does interests of the parties are as elt 
UNIT # 1 Diy | Dialomion anid be aa 
Share of 
Proceeds 80,000 * 80,000 80,000 80,000 80,000 
Due Association sep gel 
(Priming First . 

Mortgage) 600 7. 0- -0- -0- ~, -0- 

Due First ili 

Mortgage Holders 50;000'= 1° & 40,000 ( ach) 2B3000 ins -0- y hts jon 
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Due Association 

(Not Priming “’ 

First Mortgage) 600 -0- 

Due XYZ 20,000 20,000 

Due Owners 8,800 20,000 
EXAMPLE 1D: 


All facts stated in Example 1C remain nares) except that 
XYZ pool company, at the time it contracts:to build the 
pool, takes a security interest in lot 6, pursuant to § 3- 
112 [47-7C-12 NMSA 1978], and that security interest in- 
cludes a release of that real estate, upon default, from all 
restrictions imposed on the real estate by the declaration. 
At termination, XYZ has not instituted any action against 
the association to enforce its claim. 

In these circumstances, XYZ, as a secured creditor with 
respect to lot 6, holds an interest superior to the declara- 
tion, and would have the right to exclude that real estate 
from the project. Any sale of the entire condominium would 
be subject to the superior interest of XYZ. For that reason, 
in the normal circumstances, the association would not be 


able to secure a release of that lien unless XYZ were paid ° 


UNIT # 1 2 

Share of 

Proceeds 80,000 80,000 

Due Association 

(Priming First 

Mortgage) 600 -0- 

Due First 

Mortgage Holders 50,000 40,000 

Due Association 

(Not Priming 

First, Mortgage) 600 -0-» 

Due XYZ 20,000 20,000 

Personal 

Lien, Unit 4 -0- -0- 

‘Due Owners 8,800 ie 
EXAMPLE 1F: 


The facts stated in Example 1E remain true. After the 
swimming pool is built, a neighbor's child falls into the un- 
tended and unfenced pool, and is injured. The child sues 
the association. One month after the personal judgment 
against unit 4 is perfected, the child secures a judgment 


apse -0- -0- 


20,000 20,000 20,000 
35,000 - 60,000 60,000 


in full from the proceeds of the sale, which would have the 
effect of reducing the value of the sale to $280,000. Note 
that this has the economic effect of placing the XYZ claim, 
at termination, ahead of prior first mortgages. For this rea- 
son, first mortgage holders will typically require their con- 
sent before common elements may be subjected to a lien. 

EXAMPLE 1E: 

The facts stated in Example 1C remain true so that 
XYZ holds only a perfected judgment lien, not a security 
interest in the common elements. 

After the XYZ lien was perfected, a $50,000 uninsured 


_ judgment is entered against the owner of unit 4, resulting 


from his persona! business. The lien is perfected, and rests 
only against unit 4. In these circumstances, the interests 


of the parties are as follows: 


3 4 5 
80,000 80,000 80,000 
ait -0- -0- 

25,000 20) -0- 
“Os O- -0- 
20,000 20,000 20,000 
-0- 50,000 -0- 
35,000 10,000 60,000 


against the association for $100,000 more than the asso- 
ciation's’ insurance. Under state law, the tort judgment, 
when perfected, constitutes a lien only from the date judg- 
ment is entered, and does not enjoy a higher priority. In 
these circumstances, the interests of the parties are as 
follows: 


UNIT # 1 3 4 5 

Share of 

Proceeds 80,000 80,000 80,000 80,000 80,000 

Due Association 

(Priming First 

Mortgage) 600 -0- -0- -0- 

Due First 

Mortgage Holders 50,000 40,000 25,000 -0- -0- 

Due Association 

(Not Priming Ol O00 

First Mortgage) 600 -0- -0- -0- -0-.., 

Due XYZ 20,000 20,000 20,000 20,000 20,000 

Personal 

Lien, Unit 4 -0- -0- -0- 50,000 -0- 

Tort Lien 8,800 20,000 20,000 10,000 20,000 

Due Owners | -0- -0- 15,000 -0- 40,000 
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Note that the child's lien realizes only $78,800; the es- 
tate is not entitled to participate in the proceeds available 
to units 3 and 5 to satisfy the unmet claims against units 
1 and 4, because those units are liable only for their pro 
rata share of the claim, which is the same amount any of 
those units would have had to pay prior, to termination 
in order to secure a partial release. Thus, if unit 5, prior 
to termination, had secured a partial release for $20,000 
from the estate, the result would be the same. 

Note also that the value of the common elements is not 
segregated from the values of the units, since the sales’ 
values of the units reflect all of the value of the real estate. 
Similarly, note that, after termination, the tort claimants 
not entitled to reach or segregate the personal property 
of the corporation, valued. before termination at $20,000, 
even though he could have reached the bank account or 
other assets prior to termination, Any, other rule. would 
create enormous complexity, would impose arbitrary 
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losses on creditors out of priority, and would tend to shift 
economic losses to unit owners who had paid BAGH share 
of claims. 

EXAMPLE 1G: 

The facts stated in Example 1F remain true. After the 
unit 4 personal lien is perfected, but, one week before the 
tort judgment against the association is perfected, P pav- 
ing company begins repaving the private road. Work is 
completed one week after the tort judgment is perfected. 
The association fails to pay P $50,000 upon completion 
as agreed, and P immediately records its mechanics’ lien. 
Under state law, a mechanics' lien, if recorded within 60 
days of the time work is completed, holds priority as of the 
day work began. State law does not, however, grant the 
mechanics’ lien priority over any liens perfected before 
work began. P paving sues on its lien, and secures a judg- 
ment. In these since tenes the interests. of the anise 
are as follows: 


UNIT # " 3 4 5 

Share of 

Proceeds 80,000 80,000 80,000 80,000 80,000 

Due Association 

(Priming First 

Mortgage) 600 -0- -0- -0- 

Due First 

Mortgage Holders 50,000 40,000 25,000 -0- -0- 

Due Association 

(Not Priming 

First Mortgage) 600 -0- -0- -0- 

XYZ Pool Lien 20,000 20,000 20,000 20,000 20,000 

Personal 

Lien, Unit 4 -0- -0- 50,000 0-7, 

P Paving Lien 8,800 10,000 10,000 10,000 10,000 

Tort Lien -0- 10,000 20,000 -0- 20,000 - 

Due Owners -0- 5,000 -0- 80,000 - 
Note that, just as in the case of the tort lien, when unit EXAMPLE 1H: 


1 could not contribute its share of the mechanics' lien, the 
remaining units were not liable for the balance. 

In the example, the common expense lien arises before 
the P paving lien had arisen. If the common expense lien 
arose after the P paving lien, we would be faced with cir- 
cular liens, where: (a) the P paving lien would prime the 
common expense lien; (b) six months of the common ex- 
pense lien would prime the mortgage; and (c) the mort- 
gage would prime the P paving lien. Such circular lien 
problems, however, are not unique in the law. 


UNIT # 1 . 2 
Share of 

Proceeds 80,000 80,000 
Common 

Expense Lien 600 -0- 
First 

Mortgage Liens 50,000 40,000 
Common 

Expense Lien . 600 -0- 
XYZ Pool Lien 20,000 20,000 
Personal 

Lien, Unit 4 oO. | "aM -0- 
P Paving Lien 8,800 10,000 


870 


The facts stated in Example 1G remain true. "Assume 
unit 5, before termination, paid its pro rata share of both 
the P paving lien and the tort lien, This reduces the P pav- 
ing lien to $40,000, and the tort lien to $80,000. Under 
§ 3-117 [47-7C-17 NMSA 1978], this entitles unit 5\to a 
partial release of both claims, and neither P paving nor 
the child has.a further claim against unit 5, The interests 
of the parties are as follows: 


3 4 5 
80,000 80,000 80,000 
0- 0- 0- 
25,000 Ve 0- 
0- 0- 0: 
20,000 20,000 0- 
0- 50,000 0. 
10,000 10,000 -0- 
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Tort Lien -0- 10,000 
Due Owners 20% -0- 
* EXAMPLE 2: 


The facts stated in Example 1G remain true. Assume, 
however, that, at the outset, unit 5 was twice as large 
as the others, sold for $100,000, or twice as much as the 


UNIT # sid 2 
Sale Proceeds 66,666 66,666 
Common 

Expense Lien 600 -0- 
First : 
Mortgage Lien 50,000 40,000 
Common 

Expense Lien 600 -0- 
XYZ Pool Lien 15,466 16,666 
Personal , 

Lien, Unit 4 -0- -0- 
P Paving Lien -0- 10,000 
Tort Lien -0- 1,667 
Due Owners -0- -0- 


Note that all the liens are allocated in accordance with 
each unit's common expense liability, since no special provi- 
sion was made for allocating the costs of the pool, the paving 
or the tort claim, Unit 5 probably did not contemplate the 
size of its exposure: nevertheless, fewer dollars were avail- 
able to creditors upon termination than in Example 1G. 

EXAMPLE 3: 

The facts stated in Example 1G remain true, including 
the fact that unit 5 was originally sold at the same price 


Unit 1: (15.09433%) 
Unit 2: (18.86793%) 
Unit 3: (18.86793%) 
Unit 4: (18.86793%) 
Unit 5: (28.30188%) 
100.00000% 
UNIT # 1 2 
Sales 
Proceeds 60,377 75,472 
Common 
Expense Lien 600 -0- 
First 
Mortgage Lien 50,000 40,000 
Common 
Expense Lien 600 -0- 
XYZ Pool Lien 9,177 20,000 
Personal 
Lien, Unit 4 -0- -0- 
P Paving Lien -0- 10,000 
Tort Lien -0- 5,472 
Due Owners -0- -0- 
871 


20,000 
5,000 


atk: 
Li. 


-0- 
80,000 
others, and twice the common expense liability was allo- 


cated to it. At termination, it remains twice as valuable. 
In those circumstances, the results on sale are as follows: 


3 4 5 
66,666 66,666 133,332 
-0- =0- Od 

25,000 -0- -0- 
-0- -0- -0- 
16,666 16,666 33,333 
-0- 50,000 Oe 
13,333 -0- 26,666 
16,666 -0- 33,333 

-0- a0 


50,000 


($50,000) as the remaining units. Upon appraisal, however, 
assume that, because of improvements, unit 5 is now worth 
$75,000. Three other units have remained at $50,000, while 
unit 1 was neglected, and is now worth only $40,000. Com- 
mon expense liabilities never changed. In this example, the 
total value of the units is now $265,000. Since sales pro- 
ceeds are distributed in accordance with fair market val- 
ues, the following distribution of proceeds would apply: 


$ 60,377 
$ 75,472 
$ 75,472 
$ 75,472 
$ 113,207 
$400,000 
3 4 5 
75,472 75,472 113,207 
-0- 8 50: 
25,000 -0- “0; 
-0- -0- ni 
20,000 20,000 20,000 
-0- 50,000 “1 
10,000 5,472 10,000 
20,000 “054; 20,000 
472 -0- 63,207 
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In this example, the equal distribution of common ex- 
pense liability coupled with the "fair value" distribution of 
sales proceeds create the greatest losses for the creditors 
of the association. 

9, Subsection (h) [Subsection H] departs significantly 
from the usual result under most condominium acts, Un- 
der those acts the proceeds of the sale of the entire project 


are distributed upon termination to each unit owner in, 


accordance with the common element interest which was 
allocated at the outset of the project. Of course, in an older 
development, those original allocations will bear little re- 
semblance to the actual value of the units. For that rea- 
son, the act adopts an appraisal procedure for distribution 
of the sales proceeds. As suggested in the examples on the 
distribution of proceeds, this appraisal may dramatically 
affect the amount of dollars actually received by unit own- 
ers. Accordingly, it is likely the appraisal will be required 
to be distributed prior to the time the termination agree- 
ment is approved, so that unit owners may understand 
the likely financial consequences of the termination. 

10. Subsection (h)(2) [Subsection H(2)] is an exception 
to the "fair market value" rule. It provides that, if ap- 
praisal of any unit cannot be made, either through pic- 
tures or comparison with other units, so that any unit's 
appropriate share in the overall proceeds cannot be cal- 
culated, then the distribution will fall back on the only 
objective, albeit artificial, standard available, which is the 
common element interest allocated to each unit. 

11. Foreclosure of a mortgage or other lien or encum- 
brance does not automatically terminate the condomin- 
ium, but, if a mortgagee or other lienholder (or any other 
party) acquires units with a sufficient number of votes, 
that party can cause the condominium to be terminated 
pursuant to subsection (a) [Subsection A] of this section. 

12. A mortgage or deed of trust on a condominium unit 
may provide for the lien to shift, upon termination, to 


PROPERTY LAW 


become a lien on what will then be the borrower's undi- ° 


vided interest in the whole property. However, such a shift 
would be deemed to occur even in the absence of express 
language, pursuant to the first sentence of subsection (d) 
[(f)] [Subsection F], 

13. With respect to the association's role as trustee un- 
der subsection (c) [(e)| [Subsection E], see § 3-117 [§ 3-119] 
[47-7C-19 NMSA 1978]. 


47-7B-19. Rights of secured lenders. 


The declaration may require that all or a specified number or percentage of the mortgagees or 
beneficiaries of deeds of trust encumbering the units or vendors of units under installment sales 
contracts approve specified actions of the unit owners or the association as a condition to the ef- 
fectiveness of those actions, but no requirement for approval may operate to deny or delegate 
control over the general administrative affairs of the association by the unit owners or the execu- 
tive board or prevent the association or the executive board from commencing, intervening in or 
settling any litigation or proceeding or receiving and distributing any insurance proceeds except 
pursuant to Section 46 [47-7C-13 NMSA 1978] of the Condominium Act. 


History: Laws 1982, ch. 27, § 31. 

Compiler's notes. — This section is similar to § 2- 
119 of the Uniform Condominium Act, with the following 
main exception: the language, ' ‘or vendors of units under 
installment sales contracts," does not appear in § 2-119 of 
the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. In a number of instances, particularly sale or encum- 
brance of common elements, or termination of a condo- 
minium, a lender's security may be dramatically affected 
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14. If an initial appraisal made pursuant to subsection 
(f) [(h)] [Subsection H] were rejected by vote of the unit 
owners, the association would be obligated to secure a new 
appraisal. 

15. "Foreclosure" in subsection (i) [Subsection I]. in- 
cludes deeds in lieu of foreclosure, and "liens" includes tax 
and other liens on real estate which may be converted or 
withdrawn from the project. 

16. The termination agreement should adopt or contain 
any restrictions, covenants and other. provisions-for the 
governance and operation of the property formerly consti- 
tuting the condominium which the owners deem appropri- 
ate, These might closely parallel the provisions of the dec- 
laration and bylaws. This is particularly important in the 
case of a condominium which is not to be sold pursuant to 
the terms of the termination agreement. In the absence 
of such provisions, the general law of the state governing 
tenancies in common would apply. 

17. Subsection (j) [Subsection J] recognizes the possibil- 
ity that a pre-existing lien might not have been released 
prior to the time the condominium declaration was re- 
corded. In the absence of a provision such as subsection (j) 
[Subsection J], recordation of the declaration would con- 
stitute a changing of the priority of those liens; ‘and it is 
contrary to all expectations that a prior lienholder may be 
involuntarily subjected to the condominium documents. 
For that reason, this section permits the nonconsenting 
prior lienholder upon foreclosure to exclude the real es- 
tate subject to his lien from the condominium. 

Compiler's notes. — Throughout the comment, there 
are a number of seemingly incorrect references to various 
subsections of § 2-118 of the uniform act. References to 

the apparently correct subsections have sabre inserted in 
brackets, 

The reference to § 3-117 of the ahifoer act in Comment 
18 seems incorrect, as that section deals with other liens, 
Section 3-119 of the uniform act deals with the ee 
as a trustee. : 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 14, 51 to 56. 

31 C.J.S, Estates § 153 et seq, 


by acts of the association. For that reason, this section 
permits ratification of those acts of the association which 
are specified in that declaration as a condition of their ef- 
fectiveness, 

2. There are three important limitations on the rights of 
lender consent. They are: (1) a prohibition on control over 
the general administrative affairs of the association; (2) 
restrictions on control over the association's powers dur- 
ing litigation or other proceedings; and (3) prohibition of 
receipt or distribution of insurance proceeds prior to ap- 
plication of those proceeds for rebuilding. 
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3. It is important that lenders not be able to step in and 
unilaterally act as receiver or trustee of the association. 
There may, of course, be occasions when a court of com- 
petent jurisdiction would order appointment of a receiver 
for an association. While this would be possible in a court 
proceeding, the act prohibits private contractual granting 
of such a power. 

4, Since it may well be that the association might find 
itself involved in litigation which would be adverse to the 
interests of the lender or the declarant, it is inappropri- 
ate for'a secured party to be able to control the course of 
litigation in the absence of the consent of the’ other par- 
ties. In an appropriate case, of course, where the lenders' 
interests are affected, a lender might seek to intervene as 
a party-in that proceeding. 

5. Section 3-113 [47-7C-13 NMSA 1978] provides for the 


In particular, it prevents distribution of those proceeds to 
lenders until the intended purpose of the: insurance has 
been met. For that reason, under this section the declara- 
tion may not provide the lender a right'to receive insur- 
ance proceeds in any manner except the manner provided 
in 3-113 [47-7C-13 NMSA 1978]. ; 

6. In addition to the provision of the declaration, the 
provisions of individual deeds to units may require that 
unit owner to secure his lender's consent before taking 
particular actions. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 9, 28, 30, 45 to 47, 52, 54, 

31C.J.S. Estates § 153 et seq. 


distribution of insurance proceeds in a particular manner. 


47-7B-20. Master associations. 


A. If the declaration for a condominium provides that any of the powers described in Sec- 
tion 35 [47-7C-2 NMSA 1978] of the Condominium Act are to be exercised by or may be delegated 
to.a profit or nonprofit corporation or unincorporated association which exercises those or other 
-powers on behalf of one or more condominiums or for the benefit of the unit owners of one or more 
condominiums, all provisions of that act [47-7A-1 through 47-7D-20 NMSA 1978] applicable to 
unit owners' associations apply to any such corporation or unincorporated association, except as 
modified by this section. 

B. Unless a master association is acting in the capacity of an association described in Sec- 
tion 34 [47-7C-1 NMSA 1978] of the Condominium Act, it may exercise the powers set forth in Sec- 
tion 35 [47-7C-2 NMSA 1978] of that act only to the extent expressly permitted in the declarations 
of condominiums which are part of the master association or expressly described in the delega- 
tions of power from those condominiums to the master association. 

C. Ifthe declaration of any condominium provides that the executive board may delegate cer- 
tain powers to a master association, the members of the executive board have no liability for the 
acts or omissions of the master association with respect to those powers following delegation. 

D. The rights and responsibilities of unit owners with respect to the unit owners’ association 
set forth in Sections 36, 41, 42, 43 and 45 [47-7C-3, 47-7C-8 through 47-7C-10 and 47-7C-12 NMSA 
1978] of the Condominium Act apply in the conduct of the affairs of a master association only to 
those persons who elect the board of a master association, whether or not those persons are other- 
wise unit owners within the meaning of that act. 

E. Notwithstanding the provisions of Section 36 [47-7C-3 NMSA 1978] of the Condominium 
Act with respect to the election of the executive board of an association by all unit owners after the 
period of declarant control ends and even if a master association is also an association described 
in Section 34 [47-7C-1 NMSA 1978] of that act, the certificate of incorporation or other instrument 
creating the master association and the declaration of each condominium the powers of which are 
assigned by the declaration or delegated to the master association may provide that the executive 
board of the master association shall be elected after the period of declarant control in any of the 
following ways: 

(1) all unit owners of all condominiums subject to the master association shall elect. all 
members of that executive board; 

(2) all members of the executive boards of all Hadtiinions subject to the master associa- 
tion shall elect all members of that executive board; 

(3) all unit owners of each condominium subject to the master association shall elect speci- 
fied members of that executive board; and 

(4) all members of the executive board of each condominium subject to the master associa- 
tion shall elect specified members of that executive board. 


Compiler's notes. — This section is similar to § 2-120 


History: Laws 1982, ch. 27, § 32. 
of the Uniform Condominium Act, with the following main 
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exception: the state Condominium Act substitutes "shall" 
for "may" in Paragraphs (1) to (4) of Subsection E, 


_COMMISSIONERS' COMMENT 


1. It is very common in large or multi-phased condomin- 
iums, particularly those developed under existing laws, for 
the declarant to create a master or umbrella association 
which provides management services or decision-making 
function for a series of smaller condominiums. While it 
is expected that this phenomenon will be less necessary 
under this act because of the permissible period of time 
for declarant control over the project, it is nonetheless 
possible in larger developments that this form of manage- 
ment will continue: Moreover, this section should be of 
significant benefit to the large number of condominiums 
created under prior law which have need for the benefits 
of a provision on master associations. 

2. Subsection (a) [Subsection A] states the general rule 
that the powers of a unit owners’ association may only 
be exercised by, or delegated to, a master association if 
the declaration for the condominium permits that result. 
The declaration may have originally provided for a mas- 
ter association; alternatively, the unit owners of several 
condominiums may amend their declarations in similar 
fashion to provide for this power. Subsection (a). [Subsec- 
tion A] makes it clear that, if any of the powers of the unit 
owners' association may be exercised by, or delegated to, a 
master association, all other provisions of this act which 
apply to a unit owners’ association apply to that master 
association except as modified by this section. Accordingly, 
such provisions on notice, voting, quorums, records, meet- 
ings and other matters which apply to the unit owners’ as- 
sociation would apply with equal validity to such amaster 
association, 

3. Subsection (b) [Subsection B] changes the usual pre- 
sumption with respect to the powers of the unit owners' 
association, except in those cases where the master asso- 
ciation is actually acting as the only association for, one 
or more condominiums. In those cases where it is not so 
acting. [,] However, the only powers of the unit owners' 
association which the master association may exercise are 
the ones expressly permitted i in the declaration or in the. 
delegation of power. This is in significant contrast with 
the rule of § 3-102 [47-7C-2 NMSA 1978] that all of the 
powers described in that section may be-exercised unless 
limited by the declaration. 

4, Subsection (c) [Subsection C] clarifies the liability 
of the members of the executive board of a unit owners' 
association when the condominium for which the unit 


owners’ association acts has delegated some of its pow- | 


ers to a master association. In that instance, subsec- 
tion (c) [Subsection C] makes it clear that the members 
of the executive board of the unit owners‘ association 
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have no liability for acts and omissions of the master 
association board; under subsection (a) [Subsection A], 
that. liability lies with the members of the master as- 
sociation, ° 

5. Subsection (d) [Subsection D] addresses the ques- 
tion of the rights and responsibilities of the unit own- 
ers in their dealings with the master board. A variety 
of sections enumerated in subsection (d) [Subsection 
D] provide certain rights and powers to unit owners in 
their dealings with their association. In the‘affairs of the 
master association, however, it would be incongruous for 
the unit owners to maintain those; same rights,if those 
unit owners were not, in fact electing the master board: 
Thus, for example, the question of election of directors, 
meetings, notice of meetings, quorums and other matters 
enumerated in those sections would have little meaning 
if those. sections were. read literally when applied to a 
master board which was not elected by all members of 
the condominiums subject to the master board. For that 
reason, the rights of notice, voting and other rights enu- 
merated in the act are available only to the pérsons who 
actually elect the board. 

6. Subsection (e) [Subsection E] recognizes that there 
may be reasons for a representative form of election of 
directors of the master association. Alternatively, there 
may be cases where at-large election is reasonable. For 
that reason, subsection (e) [Subsection E] provides that, 
after the period of declarant: control has terminated, 
there may be four ways of electing the master associa- 
tion board. Those four ways are: (1) at-large election of 
the master board among all the condominiums subject 
to the master association; (2) at-large election of the 
master board only among the members of the executive 
boards of all condominiums subject to the master asso- 
ciation; (8) each condominium might have designated 
positions.on the master board, and those spaces could be 
filled by an at-large election among all the members of 
each condominium; or (4) the designated positions could 
be filled by an election only among the members of the 
executive board of the unit owners’ association for each 
condominium. It would only be in the case of an at-large 
election of the master board among all condominiums 
that subsection (d) [Subsection D] would have no rel- 
evance. 


» ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and’ Ono Pe Rttnys terse 
§§ 13, 14, 16, 17, 28, 29. 

Standing to bring action relating to real property of con- 


7 dominium, 74 A.L.R.4th 165, 


31 C.J.S. Estates § 153 et seq. 


47- TB-21. Merger or consolidation of condominiums. 


A. Any two or more condominiums, by agreement of the unit owners as provided in® Siubsdet 
tion B of this section, may be merged or consolidated into a ‘single condominium. In the event of 
a merger or consolidation, unless the agreement otherwise provides, the resultant condominium 
is, for all purposes, the legal successor'of all of the preexisting condominiums, and ‘the operations 
and activities of all associations of the preexisting condominiums shall be merged or consolidated 
into a single association which shall hold all powers, shia is ir bshaag ac assets and BebiL GER of all 
preexisting associations. 

B. An agreement of two or more condominiums to merge‘or consolidate pursuant to Subscction 
A of this section shall be evidenced by an agreement prepared, executed, recorded and certified 
by the president of the association of each of the preexisting condominiums following approval by 
owners of units to which are allocated the percentage of votes in each condominium required to 
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terminate that condominium. Any such agreement shall be recorded in each county in which a por- 
tion of the condominium is located.and is not effective until recorded. 

C. Every merger or consolidation agreement shall provide for the reallocation of the allocated 
interests in the new association among the units of the resultant condominium either by stating 
the reallocations or the formulas upon which they are based or by stating the percentage of overall 
allocated interests of the new condominium which is allocated to all of the units comprising each of 
the preexisting condominiums, and providing that the portion of the percentages allocated to each 
unit formerly comprising a part of the preexisting condominium shall be equal to the percentages 
of allocated interests Bbocated to that unit by the cock aa on of the preexisting condominium. 


History: Laws 1982, ch. 27, § 33. 

Compiler's notes. — This section is similar to § 2-121 
of the Uniform Condominium Act, with the following main 
exception: the alternatives listed in Subsection C of the 
state Condominium Act are designated paragraphs (i) and 
(ii), respectively, i in subsection (c) of the Uniform Condo- 
minium Act. 


COMMISSIONERS' COMMENT 


1. There may be circumstances where condominiums 
may wish to merge or consolidate their activities by the 
creation of a single condominium; this section provides for 
that possibility. 

Subsection (a) [Subsection A] makes it clear that a 
merger or consolidation may occur by the same vote of the 
unit owners necessary to terminate the condominium. If 
two or more condominiums are merged or consolidated, 
the resulting condominium is for all purposes the legal 
successor of the pre-existing condominiums, with a single 
association for all purposes: In the event condominiums 
did not wish to completely merge or consolidate their af- 
fairs, it would also be possible for them to create a master 
association pursuant to § 2-120 [47-7B-20 NMSA 1978]. 

2. Under subsection (b) [Subsection B], the merger or 
consolidation agreement is treated for recording purposes 
as an amendment to the declaration, and the same re- 
quirements for approval are mandated as for termination. 

8. Subsection (c) [Subsection C] does not state a mini- 
mum requirement for the contents of a merger or con- 
solidation agreement, and any additional clauses’ not 
inconsistent with subsection (c) [Subsection C] may be 
included. The important point that subsection (c) [Sub- 
section C] makes is that.the reallocation of the common 
element interests common expense liabilities and votes in 
the new association must be carefully stated, 

Subsection (c) [Subsection C] states two alternative 
rules in this respect. First, the reallocations may be ac- 
complished by. stating specifically the allocation of com- 
mon element interests, common expense, liability and 
votes in the association to each unit, or by stating the for- 
mulas by which those interests may be allocated to each 
unit in all of the pre-existing condominiums, 

Alternatively, the merger or consolidation agreement 
may state the percentage of overall common element in- 
terests, common expense liabilities and votes in the asso- 
ciation allocated to "all of the units comprising each of the 
pre-existing condominiums." The agreement might then 
also provide that the portion of the percentage ‘allocated 
to each condominium will be equal to the percentage of 
common expense liability and votes in the association al- 
located to that unit by the declaration of the pre-existing 
condominium, An example of how this alternative formu- 
lation would operate may be useful, 

EXAMPLE: 

Assume that two adjoining condominiums wish to 
merge their activities into one condominium. Assume that 
the first condominium consists of 10 one-bedroom units, 
with an annual budget of $10,000, Assume further that 
each of the units, being identical, has a common element 


interest of 10%, equal common expense liability of 10% 
and one vote per unit. 

The second. condominium consists of 40 units, with 20 
two-bedroom units and 20 three-bedroom units. The bud- 
get of the second condominium consists of $70,000 per 
year. Each of the two-bedroom units has been allocated 
a 2% interest:in the common elements and a 2% common 
expense liability, while each of the three-bedroom units 
has been allocated a 3% interest in the common elements, 
and a 3% common expense liability. Finally, each. of the 
units in the second condominium also has-an equal vote. 

There is no provision in the act which mandates a par- 
ticular allocation among condominiums 1 and 2 as to ei- 
ther common element interest, common expense liabilities 
or votes. Should,the unit owners wish to-retain as much 
similarity to their previous common element interests 
and common expense liabilities, however, and should they 


‘wish to retain equal voting in a mergéd project, it would 


be possible for them, pursuant to subsection (c)(ii) [Sub- 
section C], to state "the percentage of overall allocated in- 
terests of the new condominium" as follows: as to common 
element interests and common expense liabilities, they 
might allocate 12.5% of those interests in the merged proj- 
ect to condominium 1, and 87.5% thereof to condominium 
2. If the agreement further provided that "the portion of 
the percentages allocated to each unit formerly compris- 
ing a part of the pre-existing condominium must be equal 
to the percentages of allocated interests allocated to that 
unit by the declaration of the pre-existing condominium" 
as required by subsection (c) [Subsection C], each unit in 
condominium 1 would then have allocated to it 1.25% of 
both the common element interests and common expense 
liabilities in the new condominium. It happens that 1.25% 
of the common expenses of a merged condominium which 
has a budget of $80,000 equals $1,000. 

Under the same rationale, if each of the two-bedroom 
units in the second condominium, to which were formerly 
allocated 2% of the common element interests and com- 
mon expense liabilities, now has allocated 2% of the 87.5% 
allocated to the second condominium, each of those units 
would then have allocated to it 1.75% of the common ele- 
ment interest and common expense liabilities of the new 
condominium. 1.75% of $80,000 is $1,400. Similarly, each 
of the three-bedroom units would then have allocated to 
it 2.625% of the common element interest and common 
expense liabilities in the merged. condominium. That 
percentage of the common expense liabilities of $80,000 


- would yield an annual cost of $2,100, the same cost as pre- 
. viously obtained in this condominium. 


875 


Further, the unit owners are free to allocate votes among 
the units in any way which they see fit. Of course, if they 
choose to allocate equal votes to all the units, which was 
the method previously used in both condominiums, this 
would have the effect of giving 20% of the votes to condo- 
minium 1, even though condominium 1 had only 12.5% of 
the common expense liabilities. It may be, however, that 
this tracks with the expectations of the unit owners in both 
condominiums. Alternatively, condominium 1 might be al- 
located 12.5% of the votes, which, when divided up among 
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the 10 units, would give each one-bedroom unit a .125 vote. 
If 87.5% of the votes were allocated equally among the unit 
owners in the second condominium, then each of the unit 
owners in condominium 2 would have .21875 votes. 

If some other configuration was to be'desired, then the 
allocations would of necessity be made pursuant to para- 
graphs [paragraph] (c)(i) rather than (c)(ii) [Subsection C]. 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am, Jur, 2d Condominiums and Cooperative pcan 
§§ 16, 17, 28, 29, 52. 

31 C. J. 8. Estates § 153 et seq. 


ARTICLE 7C 


Condominium Act - Management of Condominium 


Sec, 

47-7C-1. Organization of unit owners’ association. 
47-7C-2. Powers of unit owners' association. 

47-7C-3. Executive board members and officers. 
47-7C-4. Transfer of special declarant rights. 

47-7C-5. Termination of contracts and leases ph declarant. 


47-7C-6, Bylaws. 

47-7C-7.. Upkeep of condominium. 
47-7C-8. Meetings. 

47-7C-9.. Quorums, 

47-7C-10, Voting; proxies. 


Sec, 

47-7C-11. Tort and contract liability. 

47-7C-12.. Conveyance or encumbrance of common ele- 
ments. 

47-7C-13. Insurance. 

47-7C-14, Surplus funds. 

47-7C-15. Assessments for common expenses, 

47-7C-16, Lien for assessments. 

47-7C-17. Other liens affecting the condominium. 

47-7C-18, Association records. 

47-7C-19,. Association as trustee. 


47-7C-1. Organization of unit owners' association. 


A unit owners’ association shall be organized no later than the date the first unit in the condo- 
minium is conveyed. The membership of the association at all times shall consist exclusively of all 
the unit owners or, following termination of the condominium, of all former unit owners ‘entitled 
to distributions of proceeds under Section 30 [47-7B-18 NMSA 1978] of the Condominium Act or 
their heirs, successors or assigns. The association shall be organized as a profit or nonprofit corpo- 


ration or as an unincorporated association. 


History: Laws 1982, ch. 27, § 34. 
Compiler's notes. — This section is substantially sim- 
ilar to § 3-101 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1, The first purchaser of a unit is entitled to have in 
place the legal structure of the unit owners! association. 
The existence of the structure clarifies the relationship 
between the developer and other unit owners and makes 
it easy for the developer to involve unit owners in the gov- 
ernance of the condominium even during a period of de- 
clarant control reserved pursuant to § 3103(d) [47-7C-3D 
NMSA 1978]. 

2. The bracketed language preserves the flexibility 
existing under the vast majority of present condomin- 
ium statutes to organize the association as a profit or 


non-profit corporation or as an unincorporated associa- 
tion. Although at least one state (Georgia) requires the 
organization of the association in corporate form, it is 
not desirable to mandate this result in a uniform act. If 
a state wishes to mandate incorporation, it should delete 
the bracketed language. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 13 to 16, 28. 

Construction of contractual or state regulatory provi- 
sions respecting formation, composition and powers of gov- 
erning body of condominium association, 13 A.L.R. 4th 598. 

31 CJ.S. Estates § 153 et seq. 


47-7C-2. Powers of unit owners' association. 


A. Except as provided in Subsection B of this section, and subject to the provisions of. the dec- 


laration, the association may: 


(1) adopt and amend bylaws and rules and regulations; 
(2) adopt and amend budgets for revenues, expenditures and reserves and collect assess- 


ments for common expenses from unit owners; 


(3) hire and discharge managing agents and other employees, agents and independent 


contractors; 


(4) institute, defend or intervene in litigation or sdiuciniet tative proceedings in its own 
name on behalf of itself or two or more unit owners on matters affecting the condominium; — 
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(5) make contracts and incur liabilities; 

(6) regulate the use, maintenance, repair, replacement and modification of common ele- 
ments; 

(7) cause additional improvements to be made as a part of the common elements; 

(8) acquire, hold, encumber and convey in its own name any right, title or interest to real 
or personal property, but common elements shall be conveyed or subjected to a security interest 
only pursuant to Section 45 [47-7C-12 NMSA 1978] of the Condominium Act; 

7 (9) grant easements, leases, licenses and concessions through or over the common ele- 
ments; 

(10) impose and receive any payments, fees or charges for the use, rental or operation of 
the common elements, other than limited common elements described in Subsections B and D of 
Section 14 [47-7B-2 NMSA 1978] of the Condominium Act, and for services provided to the unit 
owners; 

(11) impose charges for late payment of assessments and, after notice and an opportunity 
to be heard, levy reasonable fines for violations of the declaration, bylaws and rules and regula- 
tions of the association; 

(12) impose reasonable charges for the preparation and recordation of amendments to the 
declaration, resale certificates required by Section 61 [47-7D-9 NMSA 1978] of the Condominium 
Act, or statements of unpaid assessments; 

(13) provide for the indemnification of its officers and executive board and maintain direc- 
tors' and officers' liability insurance; 

(14) assign its right to future income, including the right to receive common expense as- 
sessments, but only to the extent the declaration expressly so provides; 

(15). exercise any other powers conferred by the declaration or bylaws; 

(16) exercise all other powers that may be exercised in this state by legal entities of the 
same type as the association; and 

(17) exercise any other powers necessary and proper for the governance and operation of 
the association. 

B. The declaration shall not impose limitations on the power of the association i deal with the 
declarant which are more restrictive than the limitations imposed on the power of the association 
to deal with other persons. 


History: Laws 1982, ch. 27, § 35. ownership interest in the condominium, has no standing 
Compiler's notes, — This section is substantially sim- to bring, defend or to intervene in litigation or administra- 
ilar to § 3-102 of the Uniform Condominium Act, with the tive proceedings in its own name. 
following main exception: the introductory paragraph of 4, Paragraph [(a)] (8) [Subsection A(8)] refers to the 
subsection (a) of § 3-102 of the Uniform Condominium Act power granted by § 3-112 [47-7C-12 NMSA 1978] to sell or 
includes the bracketed language "even if unincorporated" encumber common elements without a termination of the 
following "the association." condominium upon a vote of the requisite number of unit 


owners. Paragraph [(a)] (9) [Subsection A(9)] permits the 
association to grant easements, leases, licenses and con- 
cessions with respect to the common elements without a 
vote of the unit owners. 

5. The powers granted the association in paragraph 
[(a)] (11) [Subsection A(11)] to impose charges for late 
payment of assessments and to levy reasonable fines 
for violations of the association's rules reflect the need 
to provide the association with sufficient powers to ex- 
ercise its "governmental" functions as the ruling body of 
the condominium community. These powers are intended 
to be in addition to any rights which the association may 

. have under other law. 

6. Under paragraph [(a)] (14) [Subsection A(14)], the 

declaration may provide for the assignment of income of 


2, Required provisions of the bylaws of the association, the association, including common expense assessment 


referenced in paragraph [(a)] (1) [Subsection A(1)], are set income, as security for, or payment of, debts of the associa- 
forth in § 3-106 [47-7C-6 NMSA 1978]. tion, The power may be limited in any manner specified in 


3. Many state condominium statutes give the associa- the declaration - for example, the power might be limited 
on the power to sue and be sued in its own name. In to specified purposes such as repair of existing structures, 
the absence of a statutory grant of standing such as that or to income from particular sources such as income from 


set forth in paragraph [(a)] (4) [Subsection A(4)], some tenants, or to a specified percentage of commen ampere 
courts have held that the association, because it has no assessments. The power, in many instances, should help 


COMMISSIONERS' COMMENT 


1. This section permits the declaration, subject to the 
limitations of subsection (b) [Subsection B], to include 
limitations on the exercise of any of the enumerated pow- 
ers. The bracketed language making a specific reference 
to unincorporated associations is not intended to exclude 
other forms of association; the unincorporated associa- 
tion would have such powers, subject to the declaration, 
regardless of the legal status of an unincorporated asso- 
ciation in the state. If a state wishes to permit the associa- 
tion to be unincorporated and the law of the state is un- 
clear whether an unincorporated association would have 
such powers in the absence of the language, the bracketed 
language should be retained and the brackets removed.. 


Zs 
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materially in securing credit for the association at favor- 
able interest rates. The inability of associations to borrow 
because of a lack of assets, in spite of its income stream, 
has been a significant problem. 

7. If the association is incorporated, it may, pursuant to 
paragraph [(a)| (16) [Subsection A(16)], exercise all other 
powers of a corporation. Similarly, if the association is un- 
incorporated, the association may, by virtue of paragraph 
[(a)] (16) [Subsection A(16)], exercise all other powers of 
an unincorporated association. Inconsistent provisions of 
state corporation or unincorporated association law are 
subject to the provisions of this act, as provided ; in § 1- 108 
[47-7A-8 NMSA 1978]. 


ANNOTATIONS 


PROPERTY LAW 


47-7C-3 


Liability of condominium association or corporation 
for injury allegedly caused by condition of premises, 45 
AUR.3d 1171. ~ 

Proper party plaintiff in action for injury to common ar- 
eas of condominium development, 69 A.L.R.3d 1148, 

Construction of contractual or state regulatory provi- 
sions respecting formation, composition and powers of gov- 
erning body of condominium association, 13 A-L.R.4th 598, 

Adequacy and application of guidelines relating to 
condominium association's requisite approval of indi- 
vidual unit owner's improvements or decoration, 25 
A.L.R.4th 1059. 

Right of condominium association's management or gov- 
erning body to inspect individual units, 41 A.L.R.4th 730. 

Standing to bring action relating to real property of con- 
dominium, 74 A.L.R.4th 165. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 28, 29,37, 


31 C.J.S. Estates § 153 et seq. 


47-7C-3. Executive board members and officers. 


A. . Except as provided in the declaration, the bylaws or other provisions of the Condominium 
Act, the executive board may act in all instances on behalf of the association. In the performance of 
their duties, the officers and members of the executive board are required to exercise, if appointed 
by the declarant, the care required of fiduciaries of the unit owners and, if elected by the unit own- 
ers, ordinary and reasonable care. ; 

B. The executive board shall not act on behalf of the association to amend the declaration, to 
terminate the condominium or to elect members of the executive board or determine the qualifica- 
tions, powers and duties or terms of office of executive board members, but the executive board 
shall fill vacancies in its membership for the unexpired portion of any term. 

C. Within thirty days after adoption of any proposed budget for the condominium, the execu- 
tive board shall provide a summary of the budget to all the unit owners, and shall set a date for a 
meeting ofthe unit owners to consider ratification of the budget not less than fourteen nor more 
than thirty ddys after mailing of the summary. Unless at that meeting a majority of all the unit 
owners or any larger vote specified in the declaration reject the budget, the budget is ratified, 
whether or not a quorum is present. In the event the proposed budget is rejected, the periodic bud- 
get last ratified by the unit owners shall be continued until such time as the unit owners ratify a 
subsequent budget proposed by the executive board, 

D. Subject to Subsection E of this section, the declaration may provide for a period of ieahe- 
ant control of the association, during which period a declarant, or persons designated by him, may 
appoint and remove the officers and members of the executive board. Regardless of the period 
provided in the declaration, a period of declarant control terminates no later than the earlier of: 

(1) one hundred eighty days after conveyance of ninety pane of the units which may be 
created to unit owners other than a declarant; 

(2). two-years after all declarants have ceased to offer units for sale in the ordinary course 
of business; or 

(3) five years Utter any development right to add new units was last exercised. 

A declarant may voluntarily surrender the right to appoint and remove officers and members 
of the executive board before termination of that period, but.in that event, he may require, for the 
duration of the period of declarant control, that specified actions of the association or executive 
board, as described in a recorded instrument piniik sc: by the declarant, be BPPEE KES by the declar- 
ant before they become effective. 7 

E. Not later than sixty days after conveyance of fifty percent of the units which may be created 
to. unit.owners other than a declarant, at least one member and not less than twenty-five percent 
of the members of the executive board shall be appointed by the declarant from among the unit 
owners. No member so appointed shall be an affiliate of the declarant if such persons are available. 

F... Not later than the termination of any period of declarant control, the unit owners shall elect 
an executive board of at least three members, at least a majority of whom shall be unit owners. 
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The executive board shall elect the officers. The executive board members and officers shall take 
office upon election. 

G. Notwithstanding any provision of the declaration or bylaws to the contrary, the unit owners, 
by a two-thirds’ vote of all persons present and entitled to vote at any meeting of the unit owners 
at which a quorum is’ present, may remove any member of the executive board with or without 
cause, other than a member appointed ‘th the declarant. 


History: Laws 1982, ch. 27, § 36. 3. Subsections (d) and (e) [Subsections D and E] recog- 

Compiler's notes. — This section is similar to § 3-103 nize the practical necessity for the declarant to control the 
of the Uniform Condominium Act, with the following main association during the developmental phases of a condo- 
exceptions: Subsection D(1) of this section of the state minium project. However, any executive board member 
Condominium Act substitutes "one hundred eighty days appointed by the declarant pursuant to subsection (d) 
after conveyance of ninety percent" for "[60] days after [Subsection D] is liable as a fiduciary to any unit owner 
conveyance of [75] percent," as it appears in subsection (d) for his acts or omissions in such capacity. 
(i) of § 3-103 of the Uniform Condominium Act; Subsection 4, Subsection (d) [Subsection D] permits a declarant to 
E of this section of the state Condominium Act, designed surrender his right to appoint and remove officers and ex- 
to act in conjunction with Subsection D to provide for the ecutive board members prior to the termination of the pe- 
gradual transfer of control from the declarant to the unit riod of declarant control in exchange for a veto right over 
owners, is comparable to subsection (e) of § 3-103 of the certain actions of the association or its executive board. 
Uniform Condominium Act, but changes have been made This provision is designed to encourage transfer of control 
as to the timing and extent of the transition from declar- by declarants to unit owners as early as possible, without 
ant to unit owner control. - impinging upon the declarant's rights (for the duration of 


the period of declarant control) to maintain ultimate con- 


COMMISSIONERS! COMMENT trol of those matters which he may deem particularly im- 


1. Subsection (a) [Subsection A] makes members of the portant to him. It might be noted that the declarant at all 
executive board appointed by the declarant liable as fi- times (even after the expiration of the period of declarant 
duciaries of the unit owners with respect to their actions control) is entitled to cast the votes allocated to his units 
or omissions as members of the board. This provision im- in the same manner as any other unit owner. 


poses a very high standard of duty because the board is 5. Subsection (e) [Subsection E], in combination with 


vested with great power over. the property interests of unit subsection (d) [Subsection D], provides for a gradual 
owners, and because there is a great potential for conflicts transfer of control of the association to the unit owners 
of interest between the unit owners and the declarant. ~ from the declarant. Such a gradual transfer is preferable 

Officers and board members elected by the unit own- to a one-time turnover of control since it assures that the 
ers are required only to exercise ordinary and reasonable unit owners will be involved, to some extent, in the affairs 
care. This lower standard of care should increase the will- of the association from a relatively early date and that 
ingness of unit owners to serve as officers and members some unit owners will acquire experience in dealing with 


ofthe board: association matters. 
2. The provisions of paragraph (c) [Subsection C] permit ANNOTATIONS 
the unit owners to disapprove any proposed budget, but 
~a rejection of the budget does not result in cessation of Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
assessments until a budget is approved. Rather, assess- Am, Jur. 2d Condominiums and Cooperative Apartments 
ments continue on the basis of the last approved periodic §§ 14, 16, 28, 29. 
budget until the new budget is in effect. 31C.J.S. Estates § 153 et seq. 


47-7C-4. Transfer of special declarant rights. 


A. No special declarant right created or reserved under the Condominium Act shall be trans- 
ferred except by an instrument evidencing the transfer recorded in each county in which any 
portion of the condominium is located. The instrument is not effective unless executed: by the 
transferee. 

B.. Upon tranfer [transfer] of any special declarant right, the liability of a transferor declarant 
is as follows: 

(1) .a transferor is not relieved of any obligation or liability arising before the Pans ee: 
Lack of privity does not deprive any unit owner of standing to maintain an action to enforce any 
obligation of the transferor; 

_ (2) if a successor to any special declarant right is an affiliate of a declarant, the transferor 
is jointly and severally liable with the successor for any obligations or liabilities of the successor 
relating to the condominium; 

(8) if atransferor retains any special declarant right but transfers other special declarant 
rights to a successor who is not an affiliate of the declarant, the transferor is liable for any obliga- 
tions or liabilities imposed on a declarant by the Condominium Act or by the declaration relating 
to the retained special declarant rights and arising after the transfer; and 
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(4) a transferor has no liability for any act or omission or any breach of a contractual or 
warranty obligation arising from the exercise of a special declarant right by a successor dglardit 
who is not.an affiliate of the transferor. . 

C. Unless otherwise provided in a mortgage indeiardens or ee of trust, in case of giveibares 
of a mortgage, tax sale, judicial sale or sale under bankruptcy laws or receivership proceedings, 
of any units owned by a declarant or real estate ina condominium subject to development rights, 
a person acquiring title to all the real estate being foreclosed or sold, but only upon his request, 
succeeds to all special declarant rights related to that real estate held by that declarant, or only 
to any rights reserved in the declaration pursuant to Section 27 [47-7B-15 NMSA 1978] of the 
Condominium Act and held by that declarant to maintain models, sales offices and signs. The judg- 
ment or instrument conveying title shall provide for transfer of only the special declarant rights 
requested. 

D.. Upon foreclosure, tax sale, judicial sale, sale by a trustee under a deed of trust or sale under 
bankruptcy laws or receivership proceedings, of all units and other real estates in a condominium 
owned by a declarant: 

(1) the declarant ceases to have any special declarant rights; and 

(2) the period of declarant control terminates unless the judgment of instrument convey: 
ing title provides for transfer of all special declarant rights held by that declarant to a successor 
declarant, 

E. The obligations and PS of a person who succeeds to special declarant rights are as 
follows: 

(1) .a successor to any special declarant right who is an affiliate of a deelareth is subject to 
all obligations and liabilities prangaed on the transferor by the Condominium Act or by the declara- 
tion; 

(2) a successor to any special declarant right, other than a successor described i in Para? 
graph (3) or (4) of this subsection, who is not an affiliate of a declarant, is subject to all obligations 
and liabilities imposed by the Condominium Act or the declaration: . 

(a) on a declarant which relate to his exercise or nonexercise of special declarant 
rights; or ) 
(b) on his transferor, other than: 

1) misrepresentations by any previous declarant; ) 

2) warranty obligations on improvements made Ey any BreyAaHA declarant, or nae 
before the condominium was created; 

3) breach of any fiduciary obligation by any previous declarant or his appointees to 
the executive board; or 

4) any liability or obligation imposed on the transferor as a result of the trans- 
feror's acts or omissions after the transfer; 

(3) asuccessor to only a right reserved in the declaration to maintain SRE sales Hes 
and signs, if he is hot an affiliate of a declarant, may not exercise any other special declarant right 
and is not subject to any liability or tees Aa ii as a declarant, except the obligations to provide‘a 
disclosure statement; and 

(4) asuccessor to all special bere eee held by his transferor what is not an affiliate 
of that declarant and who succeeded to those rights pursuant to a deed in lieu of foreclosure or a 
judgment or instrument conveying title to units under Subsection C of this section may declare 
his intention in a recorded instrument to hold those rights solely for transfer to another person. 
Thereafter, until transferring all special declarant rights to any person acquiring title to any unit 
owned by the successor or until recording an instrument permitting exercise of all those rights, 
that successor shall not exercise any of those rights other than any right held by his transferor to 
control the executive board in accordance with the provisions of Section 36 [47-7C-3 NMSA 1978] 
of the Condominium Act for the duration of any period of declarant control, and any attempted 
exercise of those rights is void: So long as a successor declarant may not exercise special declarant 
rights under this subsection, he is not subject to any obligation or liability as a declarant othibe 
than liability for his acts and omissions under Section te of the Condominium Act. - 
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F. Nothing in this section subjects’ any successor to a special declarant right to any claims 
against or other obligations of a transferor declarant, other than claims and obligations arising 


under the Condominium Act or she declaration.' 


History: Laws 1982, ch. 27, § 37, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section is similar to § 3-104 
of the Uniform Condominium Act, with the following main 
exceptions: Subsection B(1) of this section of the state 
Condominium Act deleted "and remains liable for war- 
ranty obligations imposed upon him by this Act” as it ap- 
pears preceding "Lack of privity" in subsection (b)(1) of § 
3-104 of the Uniform Condominium Act; Subsection C of 
this section of the state Condominium Act deletes "sale 
by a trustee under a deed of trust" as it appears following 

"judicial sale" in subsection (c) of § 3-104 of the Uniform 
Gundenadtinins Act; and Subsection E(8) of this section of 
the state Condominium Act substitutes "disclosure state- 
ment" for "public offering statement" and deletes "[and] 
any liability arising as a result thereof [and obligations 
under Article 5,]" as it appears at the end of subsection (e) 
(3) of § 3-104 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. This section deals with the issue of the, extent to 
which obligations and liabilities imposed upon a declarant 
by this act are transferred to a third party by a transfer of 
the declarant's interest in a condominium. There are two 
parts to the problem. First, what obligations and liabili- 
ties to unit owners (both existing unit owners and persons 
who become unit owners in the future) should a declarant 
retain, notwithstanding his transfer of interests. Second, 
what obligations and liabilities may fairly be imposed 
upon the declarant's successor in interest. No present con- 
dominium statute adequately addresses these issues. 

2. This section strikes a balance between the obvious 
need to protect the interests of the unit owners and the 
equally important need to protect innocent successors to a 
declarant's rights, especially persons such as mortgagees 
whose only interest in the condominium project is to pro- 


tect their debt security, The general scheme of the section » 


is to impose upon a declarant continuing obligations and 
liabilities for promises, acts or omissions undertaken dur- 
ing the period that he was in control of the condominium, 
while relieving a declarant who transfers all or part of his 
special declarant rights in a project of such responsibilities 
with respect to the promises, acts or omissions of a succes- 
sor over whom he has no control. Similarly, the section im- 
poses obligations and liabilities arising after the transfer 
upon a non-affiliated successor to a declarant's interests, 
but absolves such a transferee of responsibility for the 
promises, acts or omissions of a transferor declarant over 
which he had no control. Finally, the section makes spe- 
cial provision for the interests of certain successor declar- 
ants (e, g., a mortgagee who succeeds to the rights of the 
declarant pursuant to a!"deed in lieu of foreclosure" and 
who holds the project solely for transfer to another person) 
by relieving such persons of virtually all of the obligations 
and liabilities imposed. upon declarants by this act. 

3. Subsection (a) [Subsection A] provides that a suc- 
cessor in interest to a declarant may acquire the special 
rights of the declarant only by recording an instrument 
which reflects a transfer of those rights. This recordation 
requirement is important to determine the duration of the 
period of declarant control pursuant to § 3-103(d) and (e) 
[47-7C-3 D and E NMSA 1978], as well as to place unit 
owners on notice of all persons entitled to exercise the 
special rights of a declarant under this act. The transfer 
by a declarant of all of his interest in a condominium proj- 
ect to a successor, without a concomitant transfer of the 


special rights of a declarant pursuant to this subsection, 
results in the automatic termination of such special de- 
clarant rights and of any period of declarant control, 

4, Under subsection (b) [Subsection B], a transferor de- 
clarant remains ‘liable to unit owners (both existing unit 
owners and persons who subsequently become unit own- 
ers) for all obligations and liabilities, including warranty 
obligations on all improvements made by him, arising 
prior to the transfer. If a declarant transfers any special 
declarant right to an affiliate (as defined in § 1-103(1)) 
[47-7A-3 A NMSA 1978], the transferor remains subject 
to all liabilities specified i in paragraph (1) of subsection (b) 
[Subsection B(1)] and, in addition, is jointly and severally 
liable with his successor in interest for all obligations and 
liabilities of the successor. 

5. The obligations and’ liabilities imposed upon trans- 
feree declarants ‘under the act are set forth in subsec- 
tion (e) [Subsection EH]. In general, a transferee declarant 
(other than an affiliate of the original declarant and other 
than a successor whose interest in the project is solely for 
the protection of debt security) becomes subject to all obli- 
gations and liabilities imposed upon a declarant by the act 
or by the declaration with respect to any promises, acts or 
omissions undertaken subsequent to the transfer which 
relate to the rights he holds: Such a transferee is liable 
for the promises, acts or omissions of the original declar- 
ant undertaken prior to the transfer, except as set forth in 
paragraph (e)(2) (ii) [Subsection E(2)(b)]. For example, a 
successor declarant would not be liable for the warranty 
obligations of the original declarant with respect to im- 
provements to the project made by the original declarant. 
Similarly, a successor would not be liable, under normal 
circumstances, for any misrepresentation or breach of fi- 
duciary duty by the original declarant prior to the trans- 
fer. The successor is liable, however, to complete improve- 
ments labeled "MUST BE BUILT" on the original] plans. 

6. To preclude declarants from evading their obliga- 
tions and liabilities under this act by transferring their 
interests to affiliated companies, paragraph (1) of subsec- 
tion (e) [Subsection E(1)] makes clear that any successor 


» declarant: who is an affiliate of the original declarant is 
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subject to all obligations and liabilities imposed upon the 
original declarant by the act or by the declaration. Simi- 
larly, as previously noted, paragraph (2) of subsection (b) 
[Subsection B(2)| provides that an original declarant who 
transfers his rights to an affiliate remains jointly and 
severally liable with his successor for all obligations and 
liabilities imposed upon declarants by the act or by the 
declaration. 

7. The section handles the problem of certain successor 
declarants (i.e., persons whose sole interest in the condo- 
minium project is the protection of debt security) in three 
ways. First, subsection (c) [Subsection C] provides that, in 
the case of a foreclosure of a mortgage, a sale by a trustee 
under a deed. of trust or a sale by a trustee in bankruptcy 
of any units owned by a declarant, any person acquiring 
title to all of the units being foreclosed or sold may request 
the transfer of special declarant rights. In that event, and 
only upon such request, such rights will be transferred in 
the instrument conveying title to the units and such trans- 
feree will thereafter become a successor declarant subject 
to the other provisions of this section. In the event of a 
foreclosure, sale by a trustee under a deed of trust or sale 
by a trustee in bankruptcy of all units owned by a declar- 
ant, if the transferee of such units does not request the 
transfer of special declarant rights, then, under subsection 
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(d) [Subsection D], such special declarant rights cease to contemplates the situation where a lender takes over a 
exist and any period of declarant control terminates. condominium project and desires to sell out existing units 
Second, any person who succeeds to special declarant without making any additional improvements to the proj- 
rights as a result of the transfers just described or by deed ect. This provision facilitates such a transaction by reliev- 
in lieu of foreclosure, may, pursuant to paragraph (4) of ing the mortgage lender, in that instance, from the full 
subsection (e) [Subsection E(4)], declare his intention (in a burden of obligations and liabilities ordinarily imposed 
recorded instrument) to hold those rights solely for trans- upon a declarant under the act. 
fer to another person, Thereafter, such a successor may Under § 2-110 [47-7B-10 NMSA 1978], a declarant may 
transfer all special declarant rights to a third party ac- reserve the right to create additional units in portions of 
quiring title to any units owned by the successor but may the condominium which were originally designated as 
not, prior to such transfer, exercise any special declarant common elements. The declarant becomes the owner of 
rights other than the right to control the executive board any units created, but, prior to creation of units, the title 
of the association in accordance with the provisions of § to those portions of the condominium is in the unit owners, 
3-103(c)[(d)] [47-7C-3D NMSA 1978]. A successor declar- The right to create the units is an interest in land in which 
ant who exercises such a right is relieved of any liability a security interest might be granted. If the mortgagee of 
under the act except liability for any acts or omissions that interest forecloses, the purchaser at the foreclosure 
related to his control of the executive board of the asso- sale has the choices concerning development rights and re- 
ciation. This provision is designed to deal with the typical sulting liability which are described in the preceding para- 
problem of a foreclosing mortgage lender who opts to bid graph, That is, under subsections (c) and (d) [Subsections 
in and obtain the project at the foreclosure sale solely for C and D], the purchaser may limit his liability by agreeing 
the purpose of subsequent resale. It permits such a fore- to hold the developments only for the purpose of transfer 
closing lender to undertake such a transaction without as provided by paragraph (e)(4) [Subsection E(4)] or may 
incurring the full burden of declarant obligations and li- buy the rights under paragraph (c) [Subsection C]. 
abilities. At the same time, the provision recognizes the Compiler's notes. — The reference to § 3-103(c) of the 
need for continuing operation of the association and, to uniform act in the second sentence in the second para- 
that end, permits a foreclosing lender to assume. control graph of Comment 7 seems incorrect, as subsection (c) of 
of the association for the purpose of ensuring a smooth § 3-103 deals with the adoption of the budget. Subsection 
transition. (d) of § 38-103 deals with control of the executive board by 
Third, paragraph (3) of subsection (e) [Subsection E(3)] the declarant. 


provides that a successor who has only the right to main- 
tain model units sales offices and signs does not thereby ANNOTATIONS 


become subject to any obligations or liabilities as a declar- Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 


ant except for the obligation to provide a public offering Am. Jur, 2d Condominiums and Cooperative Apartments 
' statement and any liability resulting therefrom. This pro- 8§ 14, 16, 26, 28. 


vision also is designed.to protect mortgage lenders and 31 CJ.S, Estates § 153 et seq. 


47-7C-5. Termination of contracts and leases of declarant. 


If entered into before the executive board elected by the unit owners pursuant to Section 36 [47- 
7C-3 NMSA:1978] of the Condominium Act takes office, any management contract, employment 
contract or lease of recreational or parking areas or facilities, any other contract or lease between 
the association and a declarant or an affiliate of a declarant or any contract or lease that is not 
bona: fide or was unconscionable to the unit owners at the time entered into under the circum- 
stances then prevailing may be terminated without penalty by the association at any time after 
the executive board elected by the unit owners pursuant to Section 36 of that act takes office, upon 
not less than ninety days' notice to the other party. This section does not apply to any lease the 
termination of which would terminate the condominium or reduce its size, unless the real estate 
subject to that lease was included in the condominium for the purpose of avoiding the right of the 
association to terminate a lease under this section. 


History: Laws 1982, ch. 27, § 38. section] provides for the termination of certain contracts 


Compiler's notes. — This section is substantially sim- and leases made during a period of declarant control. 
ilar to § 3-105 of the Uniform Condominium Act. 2. In addition to contracts or leases made by a declar- 


ant with himself or with an affiliated entity, there are also 


COMMISSIONERS' COMMENT certain contracts and leases so critical to the operation of 


1. This section deals with a common problem in the the condominium and to the unit owners’ full enjoyment 
development of condominium projects: the temptation on of their rights of ownership that they too should be void- 
the part of the developer, while in control of the associa- able by the unit owners upon the expiration of any pe- 
tion, to enter into, on behalf of the association, long-term riod of declarant control. At the same time, a statutorily 
contracts and leases with himself or with.an affiliated sanctioned right of cancellation should not be applicable 
entity. to all contracts or leases which a declarant may enter 

The act deals with this problem in two ways. First, § into in the course of developing a condominium project. 
3-103(a) [47-7C-3A NMSA 1978] imposes upon all execu- For example, a commercial tenant would not be willing to 
tive board members appointed by the declarant liability invest substantial amounts in equipment and other im- 
as fiduciaries of the unit owners for all of their acts or provements for the operation of his business if the lease 
omissions as members of the board. Second, § 3-105 [this could unilaterally be cancelled by the association. Accord- 


ingly, this section provides that (subject to the exception 
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47-7C-6 


set forth in the last sentence thereof), upon the expiration 
of any period of declarant control, the association may ter- 
minate without penalty, any "critical" contract (i. e., any 
management contract, employment contract or lease of 
recreational or parking areas or facilities) entered into 
during a period of declarant control, any contract or lease 
to which the declarant or an affiliate of the declarant is 
a party or any contract or lease previously entered into 


by the declarant which is not bona fide or which was un-: 


conscionable to the, unit owners at the time entered into 
under the circumstances then prevailing. 
3. The last sentence of the section addresses to usual 
leasehold, condominium situation where the underlying 
real estate is subject to a long-term ground lease which 
is then submitted to the act. Because termination of the 
ground lease would terminate the condominium, this sen- 
tence prevents cancellation. However, in order to avoid 


47-7C-6. Bylaws. 


CONDOMINIUM ACT - MANAGEMENT OF CONDOMINIUM 


47-7C-7 


the possibility that recreation and other leases otherwise 
cancellable under subsection (a) [Subsection A] will be re- 
structured to come within the exception, a subjective test 
of "intent" is imposed. Under the test; if a declarant's prin- 
cipal purpose in subjecting the leased real estate to the 
condominium was to prevent termination of the lease, the 
lease may nevertheless be terminated. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references..— 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
8§ 26, 27. 

Self dealing by developers of condominium project as af- 
fecting contracts or leases with condominium association, 
73 A.L.R.3d 613. 

31CJ.S. Estates § 153 et seq. 


A.. The bylaws of the association shall provide for: 
(1) the number of members of the executive board and the Ge of the officers of the as- 


sociation; 


(2) election by the executive board of a president, treasurer, secretary and any other of- 


ficers of the association the bylaws specify; 


(3) the qualifications, powers and duties, terms of office and manner of electing and remov- 
ing executive board members and officers and filling vacancies; 
(4) which, if any, of its powers the executive board or officers may delegate to other persons 


or to a managing agent; 


(5) which of its officers may prepare, execute, certify and record amendments to the alactet 


ration on behalf of the association; and 


(6) the method of amending the bylaws. 
B. Subject to the provisions of the declaration, the bylaws may provide for any other matters 
the association deems necessary and appropriate. 


History: Laws 1982, ch. 27, § 39. 
Compiler's notes. — This section is substantially sim- 
ilar to § 3-106 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. Because the act does not require the recordation of 
bylaws, it is contemplated that unrecorded bylaws will set 
forth only matters relating to the internal operations of 
the association and various "housekeeping" matters with 
respect to the condominium, The act requires specific mat- 
ters to be set forth in the recorded declaration and not in 
the bylaws, unless the bylaws are to be recorded as an 
exhibit to the declaration. 

2. The requirement, set forth in subsection (a)(5) [Sub- 
section A(5)], that the bylaws designate which of the of- 
ficers of the association has the responsibility to prepare, 
execute, certify and record amendments to the declara- 
tion reflects the obligation imposed upon the association 
by several provisions of this act to record such amend- 
ments in certain circumstances. These provisions include 
§ 1-107 [47-7A-7 NMSA 1978] (Eminent Domain), § 2- 
106 [47-7B-6 NMSA 1978] (expiration of certain leases), 
§ 2-112 [47-7B-12 NMSA 1978] (Relocation of Boundaries 
Between Adjoining Units), and § 2-113 [47-7B-13 NMSA 


47-7C-7. Upkeep of condominium. 


1978] (subdivision or conversion of units). Section 2-117(e) 
[47-7B-17E NMSA 1978] provides that, if no officer is des- 
ignated for this purpose, it shall be the duty of the presi- 
dent. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§§ 16, 17. 

Validity and construction of condominium association's 
regulations governing members' use of common facilities, 
72 A.L.R.3d 308. . 

Enforceability of bylaw or other rule of condominium or 
cooperative association restricting occupancy by children, 
100 A.L.R.3d 241. 

Validity, construction, and application of statutes, or 
of condominium association's by laws or regulations, re- 
stricting number of units that may be owned by single in- 
dividual or entity, 39 A.L.R.4th 88. 

Validity and construction of condominium bylaws or 
regulations placing special regulations, burdens, or re- 
strictions on nonresident unit owners, 76 A.L.R.4th 295. 

31 C.J.S. Estates § 153 et seq. 


A. Except to the extent provided by the declaration, Subsection B of this section or Section 46 
[47-7C-18 NMSA 1978] of the Condominium Act, the association is responsible for maintenance, 
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repair and replacement of the common elements, and each unit owner is responsible for mainte- 
nance, repair and replacement of his unit. Each unit owner shall afford to the association and the 
other unit owners, and to. their agents or employees, access through his unit reasonably necessary 
for those purposes. If damage is inflicted on the common elements or on any unit through which 
access is taken, the unit owner responsible for the qPIPES, or the association if it is responsible, is 
liable for the prompt repair thereof. 

B. In addition to the liability that a declarant asa unit owner has under the Condomininat Act, 
the declarant alone ‘is liable for all expenses in connection with real estate subject to development 
rights. No other unit owner and no other portion of the condominium is subject to-a claim for pay- 
ment of those expenses. Unless the.declaration provides otherwise, any income or proceeds: from 
real estate subject to development rights inures to the declarant. 


History: Laws 1982, ch, 27, § 40. 2. Under § 2-110 [47-7B-10 NMSA 1978], a declarant 


Compiler's notes, — This section is substantially sim- may reserve the right to create units in portions of the 
ilar to § 3-107 of the Uniform Condominium Act, condominium originally designated as common elements. 


Prior to creation of the units, title to those portions of 
the condominium is in the unit owners. However, under 
§ 3-107(b) [47-7C-7B NMSA 1978], the developer is obli- 


COMMISSIONERS' COMMENT 


1. The act permits the declaration to separate mainte- 


nance responsibility from ownership. This is common] gated to pay all of the expenses of (including real estate 
done in eative? in the absence of ae provision in the taxes properly apportionable to) that real estate. As to 
declaration, maintenance responsibility follows ownership real estate taxes, see § 1-105(c) [47-7A-5C NMSA 1978], 
of the unit or rests with the association in the case of com- ANNOTATIONS 

mon elements, Under this act, limited common elements Sot 

(which might include, for example, patios, balconies and Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
parking spaces) are common elements, See § 1-103(16) Am. Jur, 2d Condominiums and Cooperative Apartments 
[47-7A-8P NMSA 1978]. As a result, under subsection (a) 88 16, 26, 29, 34, 38. 

[Subsection A], unless the declaration requires that unit Liability of condominium association or corporation 
owners are responsible for the upkeep of such limited for injury allegedly caused by condition of pea 45 
common elements, the association will be responsible for A,L.R.3d 1171. 

their maintenance, Under § 3-115(c) [47-7C-15C NMSA Validity and enforceability of condominium owner's coy- 
1978], the cost of maintenance, repair and replacement for enant to pay dues or fees to sports or recreational facility, 
such limited common elements is assessed against all the 39 A.L.R.4th 129. 

units in the condominium, unless the declaration provides Right of condominium association's management or gov- 
for such expenses to be paid only by the units benefited. erning body to‘inspect individual units, 41 A.L.R.4th 730, 
See Comment 1 to § 2-108 [47-7B-8 NMSA 1978]. 31 CJS. Estates § 153 et seq. 


47-7C-8. Meetings. 

A meeting of the association shall be held at least once each year. Special rieetivelse of fae 
association may be called by the president, a majority of the executive board or by unit own- 
ers having twenty percent, or any lower percentage specified in the bylaws, of the ‘votes in the 
association. Not less than ten days nor more than sixty days in advance of any meeting, the 
secretary or other officer specified in the bylaws shall cause notice to be hand-delivered or sent 
prepaid by United States mail to the mailing address of each unit or to any other mailing ad- 
dress designated in writing by the unit owner. The notice of any meeting shall state the time 
and place of the meeting and the items on the agenda, including the general nature of any pro- 
posed amendment to the declaration or bylaws, any budget changes and any proposal to remove 
a director or officer. | 


History: Laws 1982, ch. 27, § 41. jam ANNOTATIONS 
- Compiler's notes, — This séction is substantially sim- , 
ilar to § 3-108 of the Uniform Condominium Act. Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Condominiums and Cooperative Apartments 
§§ 14,16. 


31 CJ.S. Estates § 153 et seq. 


47-7C-9. Quorums. 


A. Unless the bylaws provide otherwise, a quorum is present throughout any meeting of the 
association if persons entitled to cast twenty percent of the votes which may be cast for election of 
the executive board are present in person or by proxy at the beginning of the meeting, 
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B. Unless the bylaws specify a larger percentage, a quorum is deemed present throughout any 
meeting of the executive board if persons entitled to cast fifty percent of the votes on that board 
are present at the beginning of the meeting. 


History: Laws 1982, ch. 27, § 42. . the case of resort condominiums where many owners may 

Compiler's notes. — This section is substantially sim- reside elsewhere, often at considerable distances, for most 
ilar to § 3-109 of the Uniform Condominium Act. of the year. 

COMMISSIONERS' COMMENT . ANNOTATIONS 

Mandatory quorum requirements lower than 50 per- Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
cent for meetings of the association are often justified Am. Jur. 2d Condominiums and Cooperative Apartments 
because of the common difficulty of inducing unit owners 8§ 14, 16. 
to attend meetings. The problem is particularly acute in 31C.J.S. Estates § 153 et seq. 


47-7C-10. Voting; proxies. 


A. If only one of the multiple owners of a unit is present at a meeting of the association, he is 
entitled to cast all the votes allocated to that unit. If more than one of the multiple owners are 
present, the votes allocated to that unit may be cast only in accordance with the agreement of a 
majority in interest of the multiple owners, unless the declaration expressly provides otherwise. 
There is a majority agreement if any one of the multiple owners casts the votes allocated to that 
unit without protest being made promptly to the person presiding over the meeting by any of the 
other owners of the unit. 

B. Votes allocated to a unit may be cast pursuant to a proxy duly executed i a unit owner. If 
a unit is owned by more than one person, each owner of the unit may vote or register protest to 
the casting of votes by the other owners of the unit. through a duly executed proxy. A unit owner 
may not revoke a proxy given pursuant to this section except by actual notice of revocation to the 
person presiding over a meeting of the association. A proxy is void if it is not dated or purports to 
be revocable without notice. A proxy terminates one year after its date, unless it specifies a BRC es 
term. 

C. If the qaeuioh requires that votes on specified matters affecting the condominium be 
cast by lessees rather than unit owners of leased units: | 

(1) the provisions of Subsections A and B of this section apply to lessees as if they were 
unit owners; 

(2) unit owners who have leased their units to other persons may not cast vote on those 
specified matters; and 

(3) lessees are entitled to notice of meetings, access to records and other rights respecting 
those matters as if they were unit owners. Unit owners shall also be given notice, in the manner 
provided in Section 41 [47-7C-8 NMSA 1978] of the Condominium Act, of all meetings at which 
lessees may be entitled to vote. 

D. No votes allocated to a unit owned by the association may be cast. 


History: Laws 1982, ch. 27, § 43. | on issues involving day-to-day operation both because the 
Compiler's notes. — This section is substantially sim- lessees may have a greater interest than the lessors and 
ilar to § 3-110 of the Uniform Condominium Act. because it is desirable to have lessees feel they are an in- 
tegral part of the condominium community, 
COMMISSIONERS' COMMENT ne rear at mab a 
ANNOTATIONS 
Subsection (c) [Subsection C] addresses an increasingly 
important matter in the governance of condominiums: Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
the role of tenants occupying units owned by investors Am. Jur. 2d Condominiums and Cooperative Apartments 
or other persons. Most present statutes require voting by §§ 14, 16. 
owners in the association, However, it may be desirable to 31C.J.S. Estates § 153 et seq. 


give lessees, rather than lessors, of units the right to vote 
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47-7C-11. Tort and contract liability. 


Neither the association nor any unit owner except the cenicehes is liable for that declarant's 
torts in connection with any part of the condominium which that declarant has the responsibil- 
ity to maintain, Otherwise, any action alleging a wrong done by the association shall be brought 
against the association and not:against any unit owner. If the wrong occurred during any period of 
declarant control and the association gives the declarant reasonable notice of and an opportunity 
to defend against the action, the declarant who then controlled the association shall indemnify the 
association or any unit owner other.than an affiliate of the declarant for all judgments paid which 
are not covered by insurance, which judgments resulted from a breach of control or other wrongful 
act or omission on the part of the declarant. Whenever the declarant is liable under this section, 
the declarant is also liable for all litigation expenses, including reasonable attorney's fees. Any 
statute of limitation affecting the association's right of indemnification under this section is tolled 
until the period of declarant control terminates. A unit owner is not precluded from bringing an ac- 
tion contemplated by this section because he is a unit owner or a member or officer of the associa- 
tion. Liens resulting from judgments against the association are governed by Section 50 [47-7C-17 


NMSA 1978] of the Condominium Act. 


History: Laws 1982, ch. 27, § 44. 
Compiler's notes. — This section is similar to § 3-111 
of the Uniform Condominium Act, with the following main 


exceptions: in the third sentence of this section of the © 


state Condominium Act "shall indemnify" is substituted 
for "is liable to," "other than an affiliate of the declarant" 
is inserted and "judgments" is substituted for "tort losses"; 
with minor changes the third sentence of this section of 
the state Condominium Act encompasses the substance of 
items (i) and (ii) of the third sentence of § 3-111 of the 
Uniform Condominium Act; and "incurred by the associa- 
tion" has been deleted at the end of the fourth sentence of 
this section of the state Condominium Act. Note that this 
section of the state Condominium Act speaks of "breach 
of control" near the end of the third sentence; the draft- 
ers probably intended to state "breach of contract," as set 


forth in the comparable provision of § 3-111 of the Uni--' 


form Condominium Act. 
COMMISSIONERS' COMMENT 


1. This section provides that any action in tort or con- 
tract. arising out of acts or omissions of the association 
shall be brought against the association and not against 
the individual unit owners. This changes the law in states 


where plaintiffs are forced to name individual unit own- | 


ers as the real parties‘in interest to any action brought 
against the association. The subsection also provides that 
a unit owner is not precluded from bringing an action in 
tort or contract against the association solely because he 
is a unit owner or a member or officer of the association. 
2. In recognition of the practical control that can (and 
in most cases will) be exercised by a declarant over the af- 
fairs of the association during any period of declarant con- 
trol permitted pursuant to § 3-103 [47-7C-3 NMSA 1978], 
subsection (a) [this section] provides that the association 
or any unit owner shall have a right of action against 
the declarant for any losses (including both payment of 


damages and attorneys’ fees) suffered by the association 
or any unit owner as a result of an action based upon a 
tort or breach of contract arising during any period of de- 
clarant control, To assure that the decision to bring such 
an action can be made by an executive board free from the 
influence of the declarant, the subsection also provides 
that any statute of limitations affecting such a right of ac- 
tion by the association shall be tolled until the expiraon 
of any period of declarant control. A 

3. If a suit based on a claim which accrued during the 
period of developer control is brought against the associa- 
tion after control of the association has passed from the 


' developer, reasonable notice to, and grant of an opportu- 


nity to the developer to defend, are conditions to developer 
liability. If, however, suit is brought against the associa- 
tion while the developer is still in control, obviously the 
developer cannot later resist a suit by the association for 
reimbursement on the grounds of failure to notify. 
Compiler's notes. — The reference to subsection (a) 
of § 3-111 of the uniform act in the first sentence in Com- 
ment 2 is obviously incorrect, as § 3-111 vei no subserian 


(a). 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur.2d Condominiums and Cooperative Apartments 
§§ 26, 48, 57, 58. ; 

Liability of condominium association or corporation 
for injury allegedly caused by condition of premises, 45 
A.L.R.3d 1171. 

Personal liability of owner of condominium unit to one 
sustaining:personal injuries or. property damage by condi- 
tion of common areas, 39 A.L.R.4th 98. 

Condominium association's liability to unit owner for 
injuries caused by third person's criminal conduct, 59 
A.L.R.4th 489, 

31C.J.S, Estates § 153 et seq. 


47-7C-12. Conveyance or encumbrance of common elements. 


A. Portions of the common elements may be conveyed or subjected to a security interest by 
the association if persons entitled to cast at least eighty percent of the votes in the association, 
including eighty percent of the votes allocated to units not owned by a declarant, or any larger 
percentage the declaration specifies, agree to that action, but all the owners of units to which any 
limited common element is allocated shall agree in order to convey that limited common element 


886 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-70-12 CONDOMINIUM ACT - MANAGEMENT OF CONDOMINIUM 47-70-12 


or subject it to a security interest. The declaration may specify a smaller percentage only if all of 
the units are restricted exclusively to. nonresidential uses. Proceeds of the sale are an asset of the 
association. 

B. An agreement to convey common elements or subject them to a security interest shall be 
evidenced by the execution of an agreement, or ratifications thereof, in the same manner as a deed, 
by the requisite number of unit owners. The agreement shall specify a date after which the agree- 
ment will be void unless recorded before that date. The agreement and all ratifications thereof 
shall be recorded in each county in which a portion of the condominium is situated, and is effective 
only upon recordation. 

C. The association, on behalf of the unit owners, may dontoudt to convey common elements or 
subject them to a security interest, but:the contract is not enforceable against the association until 
approved pursuant to Subsections A and B of this section. Thereafter, the association has all pow- 
ers necessary and appropriate to effect the conveyance or encumbrance, including the power to 
execute deeds or other instruments. 

D. ‘Any purported conveyance, encumbrance, judicial sale or other voluntary transfer of com- 
mon elements, unless made pursuant to this section, is void. 

E. A conveyance or encumbrance of common elements: pursuant to this section does not de- 
prive any unit of its rights of access and support. 

F. A conveyance or encumbrance of common elements pursuant to this section does not affect 
the priority or validity of preexisting encumbrances. 


History: Laws 1982, ch. 27, § 45. it is contemplated that the association will execute the 


Compiler's notes. — This section is similar to § 3- actual ‘instrument of conveyance. Under subsection (e) 
112 of the Uniform Condominium Act, with the following [Subsection E], a conveyance or encumbrance of common 
main exception: Subsection F of this section of the state elements may not deprive a unit owner of rights of access 
Condominium Act does not include the bracketed optional ' ./and support. 
language, "[unless the declaration otherwise provides]," 3. Under the condominium form of ownership, each unit 
which appears at the beginning of subsection (f) of § 8-112 owner owns a share of the common elements as an ap- 
of the Uniform Condominium Act. purtenant interest to his unit and, when the unit owner 


mortgages his unit, he also mortgages his appurtenant 


COMMISSIONERS' COMMENT interest.. The unit owner himself cannot convey his unit 


1. Subsection (a) [Subsection A] provides that, on agree- separately from its interest in the common elements nor 
ment of unit owners holding 80% of the votes in the as- can he convey his common element interest separately 
sociation, parts of the common elements may be sold or | from the unit. Therefore, if there is a mortgage or other 
encumbered. (80% is the percentage required for termina- -« lien against any, unit, the problem, arises as to whether 
tion of the condominium under § 2-118 [47-7B-18 NMSA the association under this section can convey a part of 
1978].) This power may be exercised during the period of the common elements free from the mortgage interest of 
declarant control, but, in order to be effective, 80% of non- the unit mortgagee. Subsection (f) [Subsection F] answers 


declarant unit owners must:approve the action. that question no. Therefore, a sale or encumbrance of com- 
The ability to sell a portion of the common SS mon elements under this section would be subject. to the 


without termination of the condominium gives the con- superior priority of any prior mortgagee on the unit‘un- 
dominium regime desirable flexibility. For example, the “ !ess the mortgagee releases his interest ere 
unit owners, some years after the initial creation of the. The bracketed introductory language to subsection (f) 
condominium, may decide to convey away a portion of the [Subsection F] is intended to permit an enacting state to 
open space which has been reserved as a part of the com- choose whether or not the declaration could vary the rule 
mon elements because they no longer find the area useful» of Subsection (f) [Subsection F). If the bracketed language 
or because they wish to use sale proceeds to make other is included, the declaration might provide, for example, 
improvements. Similarly, the ability to encumber common that any subsequent aba baie ¢ of Pera portions of 
elements gives the association power to raise money for the common elements would be free of prior security in- 
improvements through the device of mortgaging the im- terests. In that case, the security interest in the common 
provements themselves. .Of course, recreational improve- coma held by unit mortgagees woe be cut of By 
ments will frequently not be sufficient security for a loan the loss of the security interest in the common elements 
for their construction. Nevertheless, the ability to take a could significantly affect mortgagees, states considering 
security interest in such improvements may lead lenders inclusion of the bracketed language probably should con- 
to be more favorably disposed toward making a loan in sult mortgagee groups. If limited to particular common 
larger amounts and at lower interest rates. element real estate such as portions of recreational area 
2. Subsection (b) [Subsection B] requires that the agree- land, and if protections are provided for lender interests, 
ment for sale or encumbrance be evidenced by the execu- the ability to convey free of prior security interests could 
tion of an agreement in the same manner as'a deed by contribute significantly to the continued economic viabil- 
the requisite majority of the unit owners. The agreement ity of a project. eee: lenders may be favorable to in- 
then must be recorded in the land records, The recorded clusion of the bracketed language. 
agreement signed by the unit owners is not the convey- The: declaration could protect; lender interests in con- 
ance itself, but is rather a supporting document which nection with a conveyance free of the security interests 
shows that the association has full power to execute a in a number of ways. For example, the declaration might 


deed or mortgage. Under subsection (c) [Subsection C], provide for payment of a specified percentage of the 
sales-price to unit mortgagees or it might provide that a 


887 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-70-18 ALity PROPERTY LAW 47-70-13 


specified percentage of the mortgage debt be paid to them. ANNOTATIONS 

Also, the declaration might provide that no sale or encum- 
brance of common elements would be effective without the Am. Jur. hee erie and ics a taal 2 ae 
approval of a specified percentage of lenders. There are, no Am. Jur. 2d Con De mr and Looperative Apartments 
doubt, other devices which could afford substantial pro- §§ 14, 16, 29, 33, 38, 40, 41. . 

tection to lenders. 31 C.J.S. Estates § 153 et seq. 


47-7C-18. Insurance. 


A. Commencing not later than the time of the first conveyance of a unit to a person other ‘las 
a declarant, the association shall maintain, to the extent reasonably available: 

(1) property insurance on the common elements insuring against all risks of direct physi- 
cal loss commonly insured against or, in the ease of a conversion building, against fire and ex- 
tended coverage perils. The total amount of insurance after application of any deductibles shall be 
not less than eighty percent of the actual cash value of the insured property at the time the insur- 
ance is purchased and at each renewal date, exclusive of land, excavations, foundations and other 
items normally excluded from property policies; and 

(2) liability insurance, including medical payments insurance, in an amount determified 
by the executive board but not less than any amount specified in the declaration, covering all oc- 
currences commonly insured against for death, bodily injury and property damage arising out of or 
in connection with the use, ownership or maintenance of the common elements. 

B. In the case of a building containing units having horizontal boundaries described in the 
declaration, the insurance maintained under Paragraph (1) of Subsection A of this section, to the 
extent reasonably available, shall include the units, but need not include improvements and bet- 
terments installed by unit owners. 

C. If the insurance described in Subsections A ana B of this section is not reasonably avail- 
able, the association promptly shall cause notice of that fact to be hand-delivered or sent prepaid 
by United States mail to all unit owners. The declaration may require the association to carry any 
other insurance, and the association in any event may carry any other insurance it deems appro- — 
priate to protect the association or the unit owners. 

D. Insurance policies carried pursuant to Subsection A of this section must provide that: 

(1) each unit owner is an insured person under the policy with respect to liability ane 
out of his interest in the common elements or membership in the association; 

(2) the insurer. waives its right to subrogation under the policy against any unit owner or 
member of his household; 

(3) no act or omission by any unit owner, unless acting within the scope of his authority on 
behalf of the association, shall void the policy or be a condition to recovery under the policy; and 

(4). if, at the time of a loss under the policy, there is other insurance in the name of the 
unit owner covering the same risk covered by the policy, the association's policy provides primary 
insurance. , 

E. Any loss covered by the property policy under Paragraph (1) of Subsection A and Subsec- 
tion B of this section must be adjusted with the association, but the insurance proceeds for that 
loss are payable to any insurance trustee designated for that purpose, or otherwise to the as- 
sociation, and not to any mortgagee or beneficiary under a deed of trust. The insurance trustee 
or the association shall hold any insurance proceeds in trust for unit owners and lienholders as 
their interests may appear. Subject to the provisions of Subsection H of this section, the proceeds 
shall be disbursed first for the repair or restoration of the damaged property, and unit owners 
and lienholders are not entitled to receive payment of any portion of the proceeds unless there is 
a surplus of proceeds after the property, has been completely repaired or restored or the condo- 
minium is terminated. 

F. An insurance policy issued to the association does not’prevent a unit owner from obtaining 
insurance for his own benefit. 

G. An insurer that has issued an insurance policy under this section shall issue certificates or 
memoranda of insurance to the association and, upon written request, to any unit owner, mort- 
gagee or beneficiary under a deed of trust. The insurer issuing the policy may not cancel or refuse 
to renew it until thirty days after notice of the proposed cancellation or nonrenewal has been 
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mailed to the association, each unit owner and each mortgagee or beneficiary under a deed of trust 
to whom a certificate or memorandum of insurance has been issued at his last known address. 

H.. Any portion of the condominium for which insurance is required under this section which 
is damaged or destroyed shall be repaired or replaced promptly by the association unless the con- 
dominium is terminated, repair or replacement would be illegal under any state or local health 
or safety statute or ordinance or eighty percent of the unit owners, including every owner of a 
unit or assigned limited common element which will not be rebuilt, vote not to rebuild. The cost 
of repair or replacement in excess of insurance proceeds and reserves is a common expense. If the 
entire condominium is not repaired or replaced, the insurance proceeds attributable to the dam- 
aged common elements shall be used to restore the damaged area toa condition compatible with 
the remainder of the condominium, and the insurance proceeds attributable to units and limited 
common elements which are not rebuilt must be distributed to the owners of those units and the 
owners of the units to which those limited common elements were allocated, or to lienholders, as 
their interests may appear, and the remainder of the proceeds shall be distributed to all the unit 
owners or lienholders, as their interests may appear, in proportion to the common element inter- 
ests of all the units. If the unit owners vote not to rebuild any unit, that unit's allocated interests 
are automatically reallocated upon the vote as if the unit had been condemned under Subsection 
A of Section 6 [47-7A-7 NMSA 1978] of the Condominium Act, and the association promptly shall 
prepare, execute and record an amendment to the declaration reflecting the reallocations. 

I. Notwithstanding the provisions of Subsection H of this Section, Section 30 [47-7B-18 NMSA 
1978] of the Condominium Act governs the distribution of insurance proceeds if the condominium 
is terminated. 

J. Unless the declaration otherwise provides, the provisions of this section do not apply to a 
condominium all of whose units are restricted to nonresidential use. 


History: Laws 1982, ch. 27, § 46. are no stacked units. However, if the developer wishes, the 
Compiler's notes. — This section is similar to § 3-113 declaration may require association insurance as to units 
of the Uniform Condominium Act, with the following main having shared walls or as to all units in the development. 
exceptions: Subsection I of this section of the state Con- Many developments will have some units with horizontal 
dominium Act is not contained in § 3-113 of the Uniform boundaries and other units with no horizontal boundar- 
Condominium Act; and Subsection J of this section of the ies. In that case, association insurance as to the units hav- 
state Condominium Act substitutes "Unless the declara- ing horizontal boundaries is required, but it is not neces- 
tion otherwise provides, the provisions of this section do sary as to other units. 
not apply to" for "The provisions of this section may be 3. The distinction between what is a common element 
varied or waived in the case of" appearing in subsection (i) and what is a unit with respect to the insurance coverage 
of the § 3-113 of the Uniform Condominium Act, required by this section is complex. The definitions of com- 
mon elements and a unit in § 1-108(4) and (25) [47-7A-3D 
COMMISSIONERS! COMMENT and AA NMSA 1978] are not sufficient for this purpose. To 
1, Subsections (a) and (b) [Subsections A and B] provide determine the distinction between the common elements 


and units, one must. refer first to the declaration's sec- 


that the required insurance must be maintained only to the 
lee ee inte y tion on unit boundaries. That section will define the unit 


extent reasonably available. This permits the association ; ; : 24, 
to comply with the insurance requirements even if certain boundaries. If the declaration fails to do so, the provisions 
coverages are unavailable or unreasonably expensive. of § 2-102 [47-7B-2 NMSA 1978] apply. ; 

(2) Subsection (b) [Subsection B] represents a signifi- In summary, § 2-102 [47-7B-2 NMSA 1978] provides 
cant departure from the present law in virtually all states that, if the declaration is silent, all non-loadbearing and 
by requiring that the association obtain and maintain non-structural portions of the walls, floors and ceilings are 
property insurance on both the common elements and the part of the unit, while all loadbearing and structural por- 
units within buildings with "stacked" units. See Comment tions of the walls, floors and ceilings are common elements, 
3. While it has been common practice in many parts of the Further, with respect to any structure partially within and 
country (either by custom or as mandated by statute) for partially outside of the boundaries of a unit, any portion 
associations to maintain property insurance on the com- thereof serving only that unit is a limited common element 
mon elements, it has generally not been the practice for (see definition in . 103(16) [47-7A-3P NMSA 1978]), and 
the property insurance policy to cover individual units any portion thereo Binks more than one unit or any ted 
as well. However, given the great interdependence of the tion of the common elements is a part of the common ele- 
unit owners in the stacked unit condominium situation, ments, This treats and defines ownership of all portions of 
mandating property insurance for the entire building is the electrical, plumbing and mechanical systems serving 
the preferable approach. Moreover, such an approach will the building not entirely within the boundaries of a unit. 
greatly simplify claims procedures, particularly where All spaces, interior partitions, electrical, plumbing and 
both common elements and portions of a unit have been mechanical systems and all other items within the bound- 
destroyed. If common elements and units are insured sep- aries of the unit which are attached to the unit boundar- 
arately, the insurers could be involved in disputes as to ies, whether or not deemed fixtures under state law, are 


the coverage provided by each policy. partofthe unit) 
The Da fllob nde va daaeait 1s fisurance os Put simply, if any item is installed, constructed, repaired 


units in town house or other arrangements in which there or replaced by the declarant or his successor in connection 
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with the original sale of a stacked unit, the item is insured 
by the association, Clearly, this does not include items of 
personal property easily movable within the unit or easily 
removable from the unit (whether or not deemed a fixture 
under state law), such as a vase; table or other furnish- 
ings. If installed by the unit owner, the item should be in- 
sured by the unit owner. Those items, installed by the unit 


owner and not covered by the association policy, are called 


"improvements and betterments," 

4, Although ' ‘all risk" coverage is not required. as to con- 
version buildings, but merely fire and extended coverage, 
this is not intended to imply that such coverage is unnec- 
essary. "All risk" coverage is not required because it may 
not be appropriate in the case of an unrenovated conver- 
sion where cost is a critical factor, 

5. The minimum requirement as to the amount of insur- 
ance, which is 80% of the actual cash value, should not be 
viewed as a recommendation; rather, the 80% is a floor, 
Typically, many condominium documents require insur- 
ance in an amount equal to 100% of the replacement cost 
of the insured property. The act permits greater flexibility, 
however, inasmuch as different types of construction and 
varieties of projects may not require such total coverage 
with its attendant higher premium cost. 

6, Subsection (a) (2) [Subsection A(2)] covers only the 
liability of the association, and unit owners as members, 
but does not cover the unit owner's individual liability for 
his acts or omissions or liability for occurrences within his 
unit. 

7. Clause (i) of the third sentence of subsection (h) 
[Subsection H] would operate as follows: (1) if the condo- 
minium consists of campsites, restoration after fire dam- 
age might consist of merely resodding the area damaged; 
(2) if the condominium consists of separate garden-type 
buildings, restoration after fire damage might consist of 
demolishing the remaining structure and paving or land- 
scaping the area; and (3) if the condominium consists of a 
single highrise building, restoration may not be required 
(if the building is substantially destroyed) inasmuch as "a 


47-7C-14. Surplus funds. 


PROPERTY LAW 


47-70-15 


condition compatible with the remainder of the condomin- 
ium" would be damaged and unrestored, . 
8. The scheme of this section, as set forth in subsection 


~ (h) [Subsection H], is that any damage or destruction to 


any portion: ‘of the condominium must be repaired (if re- 
pairs can be made consistent with applicable safety and 
health laws) absent a decision to terminate the condomin- 
ium or a decision by’ 80% of the unit owners (including 
the owners.of any damaged units) not to rebuild. Unless 
a decision is made not to rebuild, any available insurance 
proceeds must be used to effectuate such repairs, For this 
reason, subsection (e) [Subsection E] provides that any 
loss covered by the association's property insurance policy 
shall be adjusted with the association and that the pro- 
ceeds for any loss shall be payable to the association or 
to any insurance trustee that may be designated for such 
purpose. Significantly, such insurance proceeds may not 
be paid to any mortgagee or other outside party. This pro- 
vision is necessary to insure that insurance proceeds are 
available to effectuate any repairs or restoration to the 
condominium that may be required. 

9. In the case of commercial or industrial condomini- 
ums, unit owners may prefer to act as self-insurers or 
make other arrangements with respect to property insur- 
ance. Accordingly, subsection (i) [Subsection J] provides 
that the insurance requirements of this. section may be 
varied or waived in the case of a condominium all of the 
units of which are reserved exclusively for non-residential 
use, Such waiver or modification is not possible in the case 
of a mixed-use condominium, some of the units of which 
are used for residential purposes. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative a paninlaats 
§ 30, 

31 C.J.S. Estates § 153 et nai 44 C.J. i i@iteanies § 218 
et seq. 


Unless otherwise provided in the declaration, any surplus funds of the association remaining 
after payment of or provision for common expenses and any prepayment of:reserves shall be paid 
to the unit owners in proportion to their common expense liabilities or credited to them to reduce 


their future common éxpense assessments. 


History: Laws 1982, ch. 27, § 47. 
Compiler's notes, — This section is substantially sim- 
ilar to § 3-114 of the Uniform Condominium Act, 


COMMISSIONERS' COMMENT 


Surplus funds of the association are generally used first 
for the pre-payment of reserves, and remaining funds are 
thereafter credited to the account of unit owners or paid 
to them. In some cases, however, unit owners might prefer 
that surplus funds be used for other purposes (e.g., the 


purchase of recreational equipment). Accordingly, this sec- 
tion permits the declaration to specify any other use of 
surplus funds. 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§§ 35, 36. . 

31 CJ.S, Estates § 153 et seq. 


47-7C-15. Assessments for common expenses. 


A. Until the,association makes a common expense assessment, the declarant shall pay all com- 
mon expenses, After any assessment has been made by the association, assessments shall be made 
at least annually, based on a budget adopted at least annually by the association. 

B. Except for assessments under Subsections C, D and E of this section, all common expenses 
shall be assessed against all the units'in accordance with the allocations set forth in the declara- 
tion pursuant to Subsection A of Section 19 [47-7B-7 NMSA 1978] of the Condominium Act. Any 
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past-due common expense assessment or installment thereof bears interest at the rate established 
by the association not exceeding eighteen percent per year. 


C. To the extent required by the declaration: 


(1) any common expense associated with the maintenance, repair or replacement of a lim- 
ited common element shall be assessed against the units to which that limited common element is 
assigned, equally, or in any other proportion that the declaration provides; 

(2) any common expense or portion thereof benefiting fewer than all of the units shall be 
assessed exclusively against the units benefited; and 

(3) the costs of insurance shall be assessed in proportion to risk and the costs of utilities 


gHall be assessed in proportion to usage. 


D. Assessments to pay a judgment against the association shall be made only against the units 
in the condominium at the time the judgment was entered, in proportion to their common expense 


liabilities. 


E. If any common expense is caused by the misconduct of any unit owner, the association may 


assess that expense exclusively against his unit. 


F, Ifcommon expense liabilities are reallocated, common expense assessments and any install- 
ment thereof not yet due shall be recalculated in accordance with the reallocated common expense 


liabilities. 


History: Laws 1982, ch. 27, § 48. 
Compiler's notes. — This section is substantially sim- 
ilar to § 3-115 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


1. This section contemplates that a declarant might 
find it advantageous, particularly in the early stages of 
condominium development, to pay all of the expenses of 
the condominium himself rather than assessing each unit 
individually. Such a situation might arise, for example, 
where a declarant owns most of the units in the condo- 
minium and wishes to avoid billing the costs of each unit 
separately and crediting payment to each unit. It might 
also arise in the case of a declarant who, although willing 
to assume all expenses of the condominium, is unwilling 
to make payments for replacement reserves or for other 
expenses which he expects will ultimately be part of the 
association's budget. Subsection (a) [Subsection A] grants 
the declarant such flexibility while at the same time pro- 
viding that once an assessment is made against any unit, 
all units, including those owned by the declarant, must 
be assessed for their full portion of the common expense 
liability. 

2, Under subsection (c) [Subsection C], the declaration 
may provide for assessment on a basis other than the allo- 
cation made in § 2-107 [47-7B-7 NMSA 1978] as to limited 


47-7C-16. Lien for assessments. 


common elements, other expenses benefiting less than all 
units, insurance costs and utility costs. 

3. If additional units are added to a condominium after 
a judgment has been entered against the association, the 
new units are not assessed any part of the judgment debt. 
Since unit owners will know the asséssnient, and since 
such unpaid judgment assessments would affect the price 
paid by purchasers of units, it would be complicated and 
unnecessary to fairness to reallocate judgment assess- 
ments when new units are added. 

4. Subsection (f) [Subsection F] refers. to those instances 
in which various provisions of this act require that com- 
mon expense liabilities be reallocated among the units of 
a condominium by amendment to the declaration. These 
provisions include § 1-107 [47-7A-7 NMSA 1978] (eminent 
domain), § 2-106(d) [47-7B-6C NMSA 1978] (expiration of 
certain leases), § 2-110 [47-7B-10 NMSA 1978] (exercise 
of development rights) and §.2-113(b) [47-7B-13B NMSA 
1978] (subdivision or conversion of units), 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Condominiuma and Cooperative Apartments 
$8 34 to 37. 

Expenses for which eundientiintard association may as- 
sess unit owners, 77 A.L.R.3d 1290. 

31C.J.S. Estates § 153 et seq. 


A. The association has a lien on a unit for any assesssment [assessment] levied against that 
unit or fines imposed against its unit owner from the time the assessment or fine becomes due. 
The. association's lien may be foreclosed in like manner as a mortgage on real estate, Unless the 
declaration otherwise provides, fees, charges, late charges, fines and interest charged pursuant to 
Section 47-7C-2 NMSA 1978 are enforceable as assessments under this section. If an assessment 
is payable in installments, the full amount of the assessment is a lien from the time the first in- 
stallment becomes due. 

B. Unless the declaration otherwise provides, if two or more associations have liens for assess- 
ments created at any time on the same real estate, those liens have equal priority. 

C. Recording of the declaration constitutes record notice and perfection of the lien. No further 
recordation of the claim of lien for assessment under this section is required. 
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D. A lien for unpaid assessments is extinguished unless proceedings to enforce the lien are 
instituted within three years after the full amount of the assessments becomes due): t yd 

E. This section does not prohibit actions to recover sums for which SubsectionA of this section 
creates a lien or prohibit an association from taking a deed in lieu of foreclosure. 

F.. Ajudgment or decree in any action brought under this section may include costs and reason- 
able attorney's fees for the prevailing party. 

G. The association upon written request shall furnish at a unit owner's adsorb a tearaabin 
statement setting forth the amount of unpaid assessments against his unit. The statement shall 
be furnished within ten business days after receipt of the request. and is binding on'the associa- 
tion, the executive board and every unit owner. 

H. To the extent provided in the cpoypenaneprnnee: the lien panied by this sects shall be subnie 
dinate to other liens or encumbrances. 


ies | 
ei alect 


History: Laws 1982, ch. 27, § 49; 1983, ch. 245, § 5. priority liens, the law of each state should be reviewed 
Bracketed materi i and amended when necessary. ; 
inserted by the compiler and is not part of the law. 8, Subsection (e) [Subsection E] makes clear that the 
Compiler's notes. — This section is similar to § 3-116 — association may have remedies short of foreclosure of its 
of the Uniform Condominium Act, with the following main , lien that can be used to collect, unpaid assessments, The 
exceptions: Subsection A of this section of the state Con- association, for example, might bring an action in debt 
dominium Act does not incorporate the bracketed optional or breach of contract against a recalcitrant unit owner 
language in subsection (a) of § 3-116 of the Uniform Con- rather than resorting to foreclosure. 
dominium Act; subsection (b) of § 3-116 of the Uniform 4. In view of the association's powers to enforce its 
Condominium Act, relating to priority of a lien for assess- lien for unpaid assessments, subsection (f) [(h)]: [Subsec- 
ments over all other liens and encumbrances except me- tion G] provides unit owners witha method to determine 
chanics' or materialmen's liens or liens for other assess- the amount presently due and owing. A unit owner may 
ments made by the association, is not incorporated by this obtain a statement of any unpaid assessment, including 
section of the state Condominium Act; and New Mexico fines and other charges enforceable as assessments under 
has added Subsection H, ) subsection (a) [Subsection A], currently levied against his 
The 1983 amendment substituted a New Mexico cita- unit, The statement is binding on the association, the ex- 
tion for a Uniform Condominium Act citation in the sec- ecutive board and every unit owner in any subsequent ac- 
ond sentence in Subsection A and added Subsection H. tion to collect such unpaid assessments. 


5. Units may be part of a condominium and of a larger 


COMMISSIONERS! COMMENT real estate regime (see the Uniform Planned Community 


1, Subsection (a) [Subsection A] provides that the as Act, promulgated by the National Conference of Commis- 
sociation's lien on a unit for unpaid assessments shall be sioners on Uniform State Laws in 1980, which would goy- 
enforceable in the same manner as mortgage liens) In ad- ern most associations with assessment powers). For exam- 
dition, if the use of a power of sale pursuant to a mortgage ple, a large real estate development may consist of a larger 
is permitted in a particular state, the bracketed language planned community which contains detached single fam- 
(with an appropriate statutory citation inserted) may be ily dwellings and town houses which are not part of any 
used to ensure that the association's lien for unpaid as- condominium and a highrise building which is organized 
sessments may also be enforced through the power of sale as a condominium within the planned community, In that 
device. The bracketed language requiring notice of foreclo- case, the planned community association might assess the 
sure should be adopted only in states in which the power condominium units for the general maintenance expenses 
of sale statute does not require notice to junior lienholders. of the planned community and the condominium associa- 

2, To ensure prompt and efficient enforcement of the as- tion would assess for the direct maintenance expenses of 
sociation's lien for unpaid assessments,/such liens should the building itself. In such a situation, subsection (c) [Sub- 
enjoy statutory priority over most other liens, Accord- section B] provides that unpaid liens of the two associa- 
ingly, subsection (a) [(b)] provides that the association's tions have equal priority regardless of the relative time of 
lien takes priority over all other liens and encumbrances creation of the two regimes and regardless of the time the 
except those recorded prior to the recordation of the dec- assessments were made or become delinquent. _ 
laration, those imposed for real estate taxes or other gov- Compiler's notes. — The reference to subsection (a) of 
ernmental assessments or charges against the unit, and § 3-116 of the uniform act in the second sentence in Com- 
first mortgages recorded before the date the assessment ment 2 seems incorrect, as that subsection deals with the 
became delinquent: However, as to prior first mortgages, creation and foreclosure of liens. Subsection (b) of § 3-116 
the association's lien does have priority for six months' deals with priority of liens. 
assessments based on the periodic budget. A significant The reference to subsection (f) of § 3-116 of the uniform 
departure from existing practice, the six months’ prior- act in the first sentence in Comment 4 seems incorrect, as 
ity for the assessment lien strikes an equitable balance that subsection deals with other remedies. Subsection (h) 
between the need to enforce collection of unpaid assess- .. 0 §.3-116 deals with assessment statements furnished to 
ments and the obvious necessity for protecting the pri- unit owners. 
ority of the security interests of mortgage lenders. Ae ANNOTATIONS 
practical matter, mortgage lenders will most likely pay ; 
the six.months' assessments demanded by the association Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
rather than having the association foreclose on the unit. Am. Jur. 2d Condominiums and Cooperative Apartments 
If the mortgage lender wishes, an escrow for assessments 8§ 36, 37, 47. 
can be required. Since this provision may conflict with the Expenses for which condominium association ee as- 
provisions of some state statutes which forbid some lend-.. __ sess unit-owners, 77 A.L.R.3d 1290. 
ing institutions from making loans not required by first — 31 O.J.S. Estates § 149. 
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47-7C-17. Other liens affecting the condominium. 


A. Except as provided in Subsection B of this section, a judgment for money against the as- 
sociation is not a lien on the common elements but. is a lien in favor of the judgment lienholder 
against all of the units in the condominium at the time the transcript of judgment was recorded. 
No other property of a unit owner is subject to the claims of creditors of the association. 

B,.. If the association has granted a security interest in the common elements to a creditor of the 
association pursuant to Section 47-7C-12 NMSA 1978, the holder of that security interest shall ex- 
ercise its right against the common elements before its judgment lien on any unit may be enforced. 
. C.. Whether perfected before or. after the creation of the condominium, if a lien other than a 
deed of'trust or mortgage, including‘a judgment lien or lien attributable to work performed or ma- 
terials supplied before creation of the condominium, becomes effective against two or more units, 
the unit owner of an affected unit may pay to the lienholder the amount of the lien attributable to 
his unit, and the lienholder, upon receipt of payment, shall promptly deliver a release of the lien 
covering that unit. The amount of the payment shall be proportionate to the ratio which that unit 
owner's common expense liability bears to the common expense liabilities of all unit owners whose 
units are subject to the lien. After payment, the association shall not assess or have a lien against 
that unit owner's unit for any portion of the common expenses incurred in connection with that 
lien, 

D. Subsequent to recording the declaration as provided in the Condominium Act and while the 
real estate remains subject to that act, no lien shall arise or be effective against the real estate. 
During the period, liens or encumbrances shall only arise or be created against each unit and the 
percentage of undivided interest in the common elements, appurtenant to the unit, in the same 
manner and under the same conditions as liens and encumbrances may arise or be created upon 
any other parcel of real property subject to individual ownership; provided, however, that. no labor 
performed or materials furnished, with the consent or at the request of a unit owner or his agent 
or his contractor or subcontractor, shall be the basis for the filing of a lien pursuant to law against 
the unit or other property of another unit owner not expressly consenting to or requesting the 
same; except that express consent shall be deemed to be given by the owner of any unit in the case 
of emergency repairs. Labor performed or materials furnished for the common elements, if duly 
authorized by the association of unit owners, the manager or board of directors in accordance with 
the Condominium Act, the declaration or bylaws, shall be deemed to be performed or furnished 
with the express consent of each unit owner and shall be the basis for the filing of a lien pursuant 
to law against each of the units. 

E. A judgment against the association must be indexed in the name of the condominium and 
the association and, when so indexed, is notice of the lien against the units. 


- History: Laws 1982, ch. 27, § 50; 1983, ch. 245, § 6. — On the other hand, if the association is organized as an 
Compiler's notes, — This section is similar to § 3-117 unincorporated association, under the law of most states 
of the Uniform Condominium Act, with the following main each unit owner would have joint and several liability on 
exceptions: Subsection A of this section of the state Con- the judgment. This act strikes a balance between the two 
dominium Act substituted "recorded" for "entered" at the extremes, making the judgment lien.a direct lien against 
end of the first sentence; Subsection C of this section of each individual unit, but allowing the individual unit 
the state Condominium Act substituted "shall" for "may" owner to discharge the lien by payment of his pro-rata 
in the third sentence; and Subsection D of this section of share of the judgment. The judgment would also be a lien 
the state Condominium Act does not appear in § 3-117 of against any property owned by the association. 
the Uniform Condominium Act. 2. It should be noted that, while the judgment lien runs 
The 1983 amendment substituted a New Mexico cita- directly against unit owners, the actual liability of the 
tion for a Uniform Condominium Act citation in Subsec- unit owner is almost identical with what it would be if the 
tion B, and substituted "elements" for "areas and facili- ordinary corporation rule insulating the unit owner from 
ties" in the last sentence in Subsection D, direct maith lly appiied If the incorporated nga 
' tion only is liable for'a judgment, it will, of course, have no 
COMMISSIONERS' COMMENT assets ho satisfy the judgment except whatever personal 


property and real estate not a part of the common ele- 
ments it owns. If a checking account or other cash funds of 
the association are attached or garnisheed by the creditor, 
the association, in order to maintain its operations and 
fulfill its other obligations, will be obliged to make an ad- 
ditional assessment against the unit owners to cover the 
judgment. The same result follows if the association is to 
prevent the sale of other assets at an execution sale. That 


1. This section deals with the effect on unit owners of 
judgments against the association. The issue is not free 
from difficulty. Presently, in most states, if the association _ 
is organized as a corporation, the unit owners are likely to 
receive the insulation from liability given shareholders of 
a corporation, so that the judgment lienholder can satisfy 
his judgment only against the property of the association. 
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additional assessment would be in precisely the amount 
for which this act gives a direct lien against the individual 
unit owners, Further, if an association which is without 
sufficient assets to satisfy a judgment refuses to make 
assessments from which the creditor can have his claim 
satisfied, it is very likely that a court, in a supplemental 
proceeding on the judgment, would direct the association 
to make the necessary assessments against the unit own- 
ers. Unpaid assessments made by the association consti- 
tute liens against units just as to judgments. — 

Therefore, whether the lien of the judgment creditor 
runs against the units directly, or whether the lien is only 
against the association which finds it necessary to make 
additional assessments to satisfy the judgment, the unit 
owner who does not pay his proportionate share will end 
up with a lien against his unit. 

The differences, therefore, between the lien system es- 
tablished by § 3-117 [this section] and the system which 
would be applicable if ordinary corporation rules were ap- 
plied are these: 


(1) The unit owner can discharge his unit from the lien ' 


and free it from the possibility of being subsequently as- 
sessed by the association for the judgment by making a 
payment directly to the lienholder. This ability may be 
valuable to a unit owner who is in the process of selling 
or securing a mortgage on his unit during the period be- 
tween the time the judgment is entered and the time the 
association makes a formal assessment against individual 
unit owners for the amount of the judgment lien. 

(2) The judgment creditor through his ability to threaten 
to foreclose the lien on an individual ‘unit if the judgment 
is not paid is given some leverage over individual unit 
owners to encourage them to see that the association pays 
the judgment. Procuring an assessment through pressure 
on individual unit owners may be quicker and cheaper for 
the judgment creditor than using supplemental proceed- 
ings and having a judge order that the board of directors 
make the necessary assessment. 

In the rare case where, under corporation law an as- 
sociation could avoid payment of a judgment by dissolu- 
tion of the association and vesting of title to the units in 


47-7C-18. Association records. 


PROPERTY LAW 


47-70-19 


the unit owners as tenants-in-common or otherwise, the 
National Conference of Commissioners on Uniform State 
Laws believes that that result is inappropriate, and that 
the unit in the condominium itself should be viewed as eq- 
uity property of the association capable of being reached 
by judgment creditors in satisfaction of the judgment. As 


_ a matter of social policy the condominium association is in 


quite a different position than the ordinary corporation. 
The corporation statutes provide shareholders immunity 
from liability for debts of the corporation to encourage 
investment in corporations whose entrepreneurial activi- 
ties in the marketplace contribute to the general wealth 
and well-being of society. The condominium association, in 
managing the affairs of the homeowners, does not serve 
the same entrepreneurial function. It seems reasonable, 
as a matter of social policy, that an individual homeowner 
who would be fully liable for debts incurred in the reno- 
vation and maintenance of his home or for torts caused 
by his failure to adequately maintain the premises should 
not be able to entirely avoid that liability through the de- 
vice of organizing with other homeowners into a condo- 
minium association. On the other hand, it is perhaps not 
fair to a unit owner in a condominium regime to have all 
of his assets at risk based on the contracts of the associa- 
tion over which he has little control and as to which he 
has only a fractional interest or benefit, 

It should be noted that, except for situations in which 
the association has given a mortgage or deed of trust on 
common elements, the judgment creditor cannot assert a 
lien against common elements, but is rather left to a lien 
against the units, That is, the judgment creditor has no 
power to levy on the golf course or on the swimming pool 
or other open spaces and sell them independently of the 
units to satisfy the judgment. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
§§ 36, 37, 47. 

' 310C.J.S. Estates § 153 et seq. 


The association shall keep financial records sufficiently detailed to enable the association to 
comply with Section 61 [47-7D-9 NMSA 1978] of the Condominium Act. All financial and other 
records shall be made reasonably available for examination by any unit owner and his authorized 


agents. 


History: Laws 1982, ch. 27, § 51. 
Compiler's notes, — This section is substantially sim- 
ilar to § 3-118 of the Uniform Condominium Act, 


47-7C-19. Association as trustee. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 14, 16, 22, 29. 

81 CJ.S. Estates § 1538 et seq. 


With respect to a third person dealing with the association in the association's capacity as a 
trustee, the existence of trust powers and their proper exercise by the association may be assumed 
without inquiry. A third person is not bound to inquire whether the association has power to act 
as trustee or is properly exercising trust powers. A third person, without actual knowledge that 
the association is exceeding or improperly exercising its powers, is fully protected in dealing with 
the association as if it possessed and properly exercised the powers it purports to exercise. A third 
person is not bound to assure the proper application of trust assets paid or delivered to the asso- 
ciation in its capacity as trustee. a 
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History: Laws 1982, ch. 27, § 52. 3-113 [47-7C-13 NMSA 1978] for insurance proceeds, or § 

Compiler's notes. — This section is substantially sim- 2-118 [47-7B-18 NMSA 1978] following termination. 
ilar to § 3-119 of the Uniform Condominium Act. 

COMMISSIONERS' COMMENT eae 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 

_ Based on § 7 of the Uniform Trustees' Powers Act, this Am, Jur. 2d Condominiums and Cooperative Apartments 
section is intended to protect an innocent third party in its § 28. 
dealings with the association only when the association 31 C.J.S. Estates § 153 et seq. 


is acting as a trustee for the unit owners, either under § 


ARTICLE 7D 


Condominium Act - Protection of Condominium Purchasers 


Sec. Sec. 

47-7D-1. Requirement for disclosure statement. 47-7D-10, Escrow of deposits. 

47-7D-2. Liability for disclosure statement requirements. 47-7D-11. Release of liens. 

47-7D-3. Disclosure statement; general provisions. 47-7D-12. Conversion buildings. 

47-7D-4, Condominiums subject to development rights. 47-7D-13 to 47-7D-16, Reserved. 

47-7D-5. Time shares. 47-7D-17, Effect of violations on rights of action; 
47-7D-6. Condominiums containing conversion buildings. attorney's fees. 

47-7D-7, Condominium securities, : 47-7D-18, Labeling of promotional material. 

47-7D-8. Purchaser's right to cancel. 47-7D-19.. Declarant's obligation to complete and restore. 
47-7D-9. Resales of units. 47-7D-20. Substantial completion of units, 


47-7D-1. Requirement for disclosure statement. 


A. Except.as provided in Subsection B of this section, Sections 53 through 72 of the Condo- 
minium Act apply to all units restricted to residential use subject to that act [47-7A-1 through 
47-7D-20 NMSA 1978]. 

B. Neither a disclosure statement nor a resale certificate need be prepared or delivered in the 
case of: 

(1) a gratuitous disposition of a unit; 

(2) adisposition pursuant to court order; 

(3) adisposition by a government or governmental agency; 

(4) a disposition by foreclosure or deed in lieu.of foreclosure; 

(5) adisposition to a person in the business of selling real estate who intends to offer those 
units to purchasers; 

(6) a disposition that may be canceled at any time and for any reason by the purchaser 
without penalty; 

(7) a disposition to a nonresident alien; or 

-(8) adisposition of a unit restricted to nonresidential use. 


History: Laws 1982, ch. 27, § 53. may not always be true, no objective test can be developed 
Compiler's notes. — This section is similar to § 4-101 which easily distinguishes those commercial purchasers 
of the Uniform Condominium Act, with the following main who are able to protect themselves from those who, in 
exceptions: Subsection A of this section of the state Con- the ordinary course of business, have not developed such 
dominium Act deletes the language of subsection (a) of sophistication. At the same time, the cost of protection 
§ 4-101 of the Uniform Condominium Act, providing for imposed by Article 4 [this article] may be substantial. Ac- 
waiver or modification of the protections of this article in cordingly, subsection (a) [Subsection A] permits waiver or 
condominiums where all units are restricted to nonresi- modification of Article 4 [this article] protections in condo- 
dential use; "disclosure" is substituted for "public offering" miniums where all units are restricted to non-residential 
in the introductory paragraph of Subsection B of this sec- use, e.g., in the case of most commercial and industrial 
tion of the state Condominium Act; and Paragraphs (7) condominiums. However, except for certain waivers of im- 
and (8) of Subsection B of this section of the state Condo- plied warranties of quality (see § 4-115 [not adopted]) and 
minium Act are not contained in subsection (b) of § 4-101 certain exemptions from public offering statement and 
of the Uniform Condominium Act. resale certificate requirements (see subsection (b) [Sub- 
section B]), no express waiver of the protections of this 

COMMISSIONERS' COMMENT article with respect to the purchasers of residential units 


is permitted by this subsection. Accordingly, by operation 
of § 1-104 [47-7A-4 NMSA 1978], the rights provided by 
this article may not be waived in the case of residential 
purchasers. Moreover, because of the interrelated rights 


In the case of commercial and industrial condomini- 
ums, the purchaser is often more sophisticated than the 
purchaser of residential units and thus better able to bar- 
gain for the protections he believes necessary. While this 


895 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-7D-2 PROPERTY LAW 47-7D-2 


of residential and commercial owners in mixed-use con- compiled as 47-7A-2, 47-7D-1 to 47-7D-12, 47-7D- ~ to 47- 
dominiums, waiver or modification of rights conferred by 7D-20 NMSA 1978. 

this article is restricted to purchasers in wholly nonresi- 

dential condominiums. ANN! OTATIONS . 

Compiler's notes. — The reference to "Sections 53 Am. Jur. 2d, A.L.R. and C. JS. references. 16A 
through 72 of the Condominium Act" in Subsection A Am. Jur. 2d’Condominiums and Cooperative Apartments 
seems incorrect, as the Condominium Act contains only §8 14, 16, 22: i 
69 sections, Sections 53 to 69 of the Condominium Act are 31 C.J.S. Estates § 153 et seq. 


47-7D-2. Liability for disclosure statement requirements. 


A. Except as provided in Subsection B of this section, prior to the offering of any interest in 
a unit to the’ public, a declarant shall prepare a disclosure statement conforming to the require- 
ments of Sections 55 through 58 [47-7D-3 through 47-7D-6 NMSA 1978] of the Condominium 
Act. 

B. A declarant may transfer responsibility for preparation of all or part of the disclosure state- 
ment to a successor declarant or to a person in the business of selling real estate who intends to 
offer units in the condominium for his own account. In the event of any such transfer, the trans- 
feror shall provide the transferee with any information necessary to enable the transferee to fulfill 
the requirements of Subsection A of this section. The transferor is not liable for insuring that the 
transferee complies with the requirements of Sections 55 through 58 [47-7D-3 through 47-7D-6 
NMSA 1978] of the Condominium Act. 

C. Any declarant or other person in the business of selling real estate who offers a unit for his 
own account to a purchaser shall delivera disclosure statement in the manner prescribed in Sub- 
section A of Section 60 [47-7D-8 NMSA 1978] of the Condominium Act. The declarant or any other 
person specified in Subsection’ B of this section who prepared all or part of the disclosure state- 
ment is liable under Sections 60 and 69 [65] [47-7D-8 and 47-7D-17 NMSA 1978] of that act for 
any false or misleading statement set forth therein or for any omission of material fact therefrom 
with respect to that portion of the disclosure statement which he prepared. If a declarant did not 
prepare any part of a disclosure statement that he delivers, he is not liable for any false or mis- 
leading statement set forth therein or for any omission of material fact therefrom unless he had 
actual knowledge of the statement or omission or, in the exercise of reasonable care, should have 
known of the statement or omission. 

D. Ifa unit is part of a condominium and is part of any other real estate regime in connection 
with the sale of which the delivery of a disclosure statement is required under the laws of this 
state, a single disclosure statement conforming to the requirements of Sections 55 through 58 
[47-7D-3 through 47-7D-6 NMSA 1978] of the Condominium Act as those requirements relate to 
all real estate regimes in which the unit is located, and to any other requirements imposed under 
the laws of this state, may be prepared and dibdagigns in lieu of providing two or more disclosure 
statements. 


History: Laws 1982, ch. 27, § 54. furnishes the information needed by the successor or 

Bracketed material. — The bracketed material was dealer to complete the statement. The person who pre- 
inserted by the compiler and is not’ part of the law. pares the public offering statement is liable for his own 

Cross references, — For Real Estate Disclosure Act, misrepresentations and material omissions. A person who 
see ch, 47, art. 18 NMSA 1978. delivers a public offering statement prepared: by others is 

Compiler's notes, — This section is similar to § 4-102 responsible for any such deficiencies only to the extent he 
of the Uniform Condominium Act, with the following main knows or reasonably should have known of them. 
exceptions; "disclosure" is substituted for "public offering" Compiler's notes, — The reference to "Sections .\. 69 
throughout the section; the third sentence of Subsection of that act" in the second sentence in Subsection C seems 
B of this section of the state Condominium Act has been incorrect, as that section of the Condominium Act appears 
added; and "declarant or any other person specified in as 47-7A-2 NMSA 1978, which deals with applicability. 
Subsection B of this section" is substituted for "person" in Section 65 of the Condominium Act, which appears as 47- 
the second sentence of Subsection C of this section of the 7D-17 NMSA 1978, deals with the effect of violations. 
state Condominium Act. ANNOT ATT ONS 

' MM ENT 
COMMISSIONERS! OO Am. Jur. 2d, ALR. and C.J.S. references. — 15A 

This section permits declarants to transfer respon- Am, Jur, 2d Cotidest intuths and Cooperative: Apartments 
sibility for preparation of a public offering statement to §§ 14, 16, 22, 26. 
successor declarants or dealers, provided the declarant 81 Cw. 8. Estates §°153 et seq. 
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47-7D-3. Disclosure statement; general provisions. 


A. Except as provided in Subsection B of this section, a disclosure statement must contain or 
fully and accurately disclose: 

(1) the name and principal address of the declarant and of the condominium; 

(2) a general description of the condominium, including to the extent possible the types, 
number and declarant's schedule of commencement and completion of construction. of buildings 
and amenities that the declarant anticipates including in the condominium; 

(3). the number of units in the condominium; 

(4) copies of the declaration, other than the plats and plans, and any other recorded cov- 
enants, conditions, restrictions and reservations affecting the condominium; the bylaws and any 
rules or regulations of the association; copies of any contracts and leases to be signed by purchas- 
ers at closing; and a brief narrative description of any contracts or leases that will or may be sub- 
ject to cancellation by the association under Section 38 [47-7C-5 NMSA 1978] of the Condominium 
Act; 

(5) any current balance sheet and a projected budget for the association, either within or 
as an exhibit to the disclosure statement, for one year after the date of the first conveyance to a 
purchaser, and thereafter the current budget of the association, a statement of who prepared the 
budget and a statement of the budget's assumptions concerning occupancy and inflation factors. 
The budget shall include without limitation: 

(a) astatement of the amount or a statement that there is no amount included in the 
budget as a reserve for repairs and replacement; 
~(b) astatement of any other reserves; 
(c) the projected common expense assessment by category of expenditures for the as- 
sociation; and 
(d) the projected monthly common expense assessment for each type of unit; 

(6) any services not reflected in the budget that the declarant provides, or expenses that 
he pays, and that he expects may become at any subsequent time a common expense of the as- 
sociation and the projected common expense assessment attributable to each of those services or 
expenses for the association and for each type of unit; 

(7) any initial or special fee due from the purchaser at closing, together with a description 
of the purpose and method of calculating the fee; 

(8) a description of any liens, defects or encumbrances on or affecting the title to the con- 
dominium; 

(9) adescription of any financing offered or arranged by the declarant; 

(10) the terms and significant limitations of any warranties provided by the declarant and 
limitations on the enforcement thereof or on damages; 

(11) astatement that: 

(a). within seven days after receipt of a disclosure statement a purchaser, before con- 
veyance, may cancel any contract for purchase of a unit from a declarant; 

| (b) ifa declarant fails to provide a disclosure statement to a purchaser before convey- 

ing a unit, that purchaser may:rescind the purchase within six months from the date of convey- 
ance; 

(c) shall set forth the procedures set forth in Subsection C of Section 60 [47-7D-8 
NMSA 1978] of the Condominium Act; and 

(d) ifa purchaser receives the disclosure statement more than seven days before sign- 
ing a contract to purchase a unit, he cannot cancel the contract; 

(12) a statement of any unsatisfied judgments or pending suits inlets the association 
and the status of any pending suits material to the condominium of which a declarant has betcon 
knowledge; 

(13) astatement that any deposit made in connection with the purchase of a unit shall be 
held in an escrow account until closing and shall be returned to the purchaser if the purchaser 

. cancels the contract pursuant to Section 60 [47-7D-8 NMSA 1978] of the Condominium Act, to- 
gether with the name and address of the escrow agent; 

(14) any restraints on alienation of any portion of the Bass 
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(15) a description of the insurance coverage provided for the benefit of unit owners; | © 

(16) any current or expected fees or charges to be paid by unit owners for the use of the 
common elements and other facilities related to the condominium; and Bd 

(17) the extent to which financial arrangements have been provided for completion’ of all 
improvements labeled "MUST BE BUILT" yet to Section 21 ase = 9 NMSA pity of the 
Condominium Act. 

'B. Ifa condominium composed of not more than Ewteinty-fitve units is not subject to any devel- 
opment rights and no power is reserved to a declarant to make the condominium part ofa larger 
condominium, group of condominiums or other real estate, a public offering statement may but 
need not include the information otherwise required by ph aac rb (9), (10) and (15) through ae 
of Subsection A of this section. 

C. A declarant promptly shall amend the disclosure statement to eeaaat any material change 
in the information required by this section. Z 


History: Laws 1982, ch. 27, § 55. 2. Paragraph (a)(2) [Subsection A(2)] requires a general 


Compiler's notes. — This section is similar te § 4- description of the condominium and, to the extent possi- 
103 of the Uniform Condominium Act, with the following ble, the declarant's schedule for commencement and com- 
main exceptions: "disclosure" is substituted for "public pletion of construction for all building amenities that will 
offering" throughout Subsections A and C of this section comprise portions of the condominium. Under § 2-109 [47- 
of the state Condominium Act; "and.a brief narrative de- 7B-9 NMSA 1978], the declarant is obligated to label all 
scription of the significant features" is deleted following improvements which may be made in the condominium 
"copies" near the beginning of Subsection A(4) of this sec- as either "MUST BE BUILT" or "NEED NOT BE BUILT." 
tion of the state Condominium Act; "seven" is substituted Under § 4-119 [47-7D-19 NMSA 1978], the declarant is 
for "15" in Paragraphs (11)(a) and (11)(d) of Subsection A obligated to complete all improvements labeled "MUST 
of this section of the state Condominium Act; Paragraph BE BUILT" The estimated schedule of commencement 
(11)(b) of Subsection A of this section of the state Condo- and completion of construction dates provides a standard 
minium Act substitutes "rescind the purchase within six for judging whether a declarant has complied with the re- 
months from the date of conveyance" for "recover from quirements of § 4-119 [47-7D-19 NMSA 1978]. : 
the declarant (10) percent of the sales price of the unit," 3. Paragraph [(a)] (4) [Subsection A(4)| requires the 
as it appears in paragraph (11)(ii) of subsection (a) of § 4- public offering statement to include copies of the decla- 
103 of the Uniform Condominium Act; Paragraph (11)(c) ration, bylaws and any rules and regulations of the con- 
of Subsection A of this section of the state Condominium dominium, as well as copies of any contracts or leases to 
Act is inserted; Paragraph (17) of that same subsection be executed by the purchaser, In addition, the paragraph 
refers to "Section 21 [47-7B-9 NMSA 1978] of the Condo- requires the public offering statement to include a brief 
minium Act," which is comparable to § 2-109 of the Uni- narrative description of the significant features of those 
form Condominium Act, while paragraph (17) of subsec- documents, as well as of any management contract, leases 
tion (a) of § 4-103 of the Uniform Condominium Act refers of recreational facilities and other sorts of contracts which 
to "Section 4-119" of that act; paragraphs (18) and (19) may be subject to cancellation by the association after 
of subsection (a) of § 4-103 of the Uniform Condominium the period of declarant control expires, as provided in § 
Act, relating to zoning descriptions and other material 3-105 [47-7C-5 NMSA 1978]. This latter requirement is 
circumstances, respectively, are deleted, as are references intended to encourage the preparation of brief summaries 
thereto in subsection (b) of § 4-103 of that act; "twenty- ° of all condominium documents in laymen's terms, i.e., the 
five" is substituted for "12" in Subsection B of this section “brief narrative description" should be more than a simple 
of the state Condominium Act; and "and the narrative de- explanation of what a declaration (or other document) is, 
scriptions of documents required by paragraph (a)(4)" is but less than an extended legal analysis duplicating the 
deleted at the end of Subsection B of this section of the contents of the documents themselves. The summary re- 
state Condominium Act, quirement is intended to alleviate the common problem of 


public offering statements being drafted,in lawyers' terms 


COMMISSIONERS' COMMENT and being no more comprehensible to laymen than the 


1. The best "consumer protection" that the law can documents themselves, 
provide to any purchaser is to insure that he has an op- 4, The disclosure requirement of paragraph ‘[(a)] (6) 
portunity to acquire an understanding of the nature of [Subsection A(6)] is intended to eliminate the common 
the products which he is purchasing. Such a result is dif- deceptive sales practice known. as "lowballing," a prac- 
ficult to achieve, however, in the case of the condominium tice by which a declarant intentionally underestimates 
purchaser because of the complex nature of the bundle the budget for the association by providing many of the 
of rights and obligations which each unit owner obtains. services himself during the initial sales period. In such a 
For this reason, the act, adopting the approach of many. | circumstance, the declarant commonly intends that, after 
so-called "second generation" condominium statutes, sets  . 2 certain time, these services (which might include lawn 
forth a lengthy list of information which must be provided maintenance, painting, security, bookkeeping or other 
to each purchaser before he contracts fora unit: This list  SeTY. ices) will become expenses of the association, thereby 
includes a number of important matters not typically re- substantially increasing the periodic common expense as- 
quired in public offering statements under existing law. sessments which association members must ultimately 
The requirement for providing the public offering state- © ‘bear. By requiring the disclosure of these services (includ- 
ment appears in § 4-102(c) [47-7D-2C NMSA 1978], and’ © 108 the projected common expense assessment attribut- 
§ 4-108 [47-7D-8 NMSA 1978] provides purchasers with able to each) in paragraph [(a)} (6) [Subsection A(6)], the 
cancellation rights and imposes civil penalties upon de- --2¢t. seeks to minimize "lowballing". In order to comply ° 
clarants not complying with the public offering statement fully with the provisions of paragraph [(a)] (5) [Subsec- 
requirements of the act. | _.- tion A(5)], the declarant must calculate the budget on the 
898 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-7D-4 


basis of his best estimate of the number of units which 
will be part of the condominium during that budget year. 


This requirement as well operates to negate the effects of 


any attempted "lowballing." 

5. Paragraph [(a)),(9) [Subsection A(9)| requires dis- 
closure of any financing "offered" by the declarant. The 
paragraph contemplates that a declarant disclose any 
arrangements for financing that may have been made, 
including arrangements with any unaffiliated lender to 
provide mortgages to qualified purchasers. 

6. Under paragraph [(a)] (10) [Subsection A(10)], the de- 


clarant is required to disclose the terms of all warranties 
provided by the declarant (including the statutory war- | 


ranties set forth in § 4-114 [not adopted]) and to describe 
any significant limitations on such warranties, the en- 
forcement thereof or damages which may be collectible as 
a result of.a breach thereof. This latter requirement would 
necessitate a description by the declarant of any exclu- 
sions or modifications of statutory warranties undertaken 
pursuant to § 4-115 [not adopted]. The statute of limita- 
tions for warranties set forth in § 4-116 [not adopted], to- 


gether with any separate written agreement (as required. 


by § 4-116 [not adopted]) providing for reduction of the pe- 
riod of such statute of limitations, must also be disclosed. 

7. Paragraph [(a)] (14) [Subsection A(14)] requires that 
the declarant disclose the existence of any right of first re- 
fusal or other restrictions on the uses for which or classes 
of persons to whom units may be sold. 


8. Paragraph [(a)] (15) [Subsection A(15)] corrects a, i 


defect common to many condominium statutes by requir- 
ing the declarant to describe the insurance coverage pro- 
vided for the benefit of unit owners, See § 8-113 [47-7C-13 
NMSA 1978]. 

9. Under paragraph [(a)]} (16) [Subsection A(16)], the de- 
clarant is obligated to disclose any current or expected fees 
or charges which unit owners may be required to pay for 
the use of the common elements and other facilities related 
to the condominium. Such fees or charges might include 
swimming pool fees, golf course fees or required member- 
ship fees for recreation associations. Such fees are often not 
disclosed to condominium purchasers and can represent a 
substantial addition to their monthly assessments, 

10. The "financial arrangements" required to be dis- 
closed pursuant to paragraph [(a)] (17) [Subsection A(17)] 
may vary substantially from one condominium develop- 
ment to another. It is the intent of the paragraph to give 
purchasers as much information as possible with which to 
assess the declarant's ability to carry out his obligations 


CONDOMINIUM ACT - PROTECTION OF CONDOMINIUM PURCHASERS 


47-7D-4 


to complete the improvements. For example, if a declarant 


has a commitment from a bank to provide construction fi- 
nancing for a swimming pool when 50% of the units in the 
condominium are completed, that fact should be disclosed 
to potential purchasers, 

11. In addition to the information required to be dis- 
closed by paragraphs [(a)] (1) through (18) [Subsections 


A(1) to A(17)], paragraph [(a)] (19) requires that the de- 


clarant disclose all other-"unusual and material circum- 
stances, features, and characteristics" of the condominium 
and all units therein. This requires only information 


'- which is both "unusual and material." Thus, the provision 
‘does not.require the disclosure of "material" factors which 


are commonly understood to be part of the condominium, 
e.g., the fact that a condominium has a roof, walls, doors 
and windows. Similarly, the provision does not require the 
disclosure of "unusual" information about the condomin- 
ium which is not also "material," e.g., the fact that a con- 
dominium is the first condominium in a particular com- 
munity; Information which would normally be required 
to be disclosed pursuant to paragraph [(a)| (19) might 
include, to the extent that they are unusual and material, 
environmental conditions affecting the use or enjoyment 
of the condominium, features of the location of the con- 
dominium, e.g., near the end of an airport runway or a 
planned rendering plant and the like. 

12, The cost of preparing a public offering statement 
can be substantial and may, particularly in the case of. 
small condominiums, represent a significant: portion of 
the cost of a unit, For that reason, subsection (b) [Subsec- 
tion B] permits a declarant to exclude from a public offer- 
ing statement certain information in the case of a small 
condominium (i.e., less than 12 units) which is not subject 
to development rights and which is not potentially part of 
a larger condominium or group of condominiums. Essen- 
tially, subsection (b) [Subsection B] permits a declarant to 
exclude from a public offering statement those materials 
which, as a practical matter, require extended preparation 
effort by an attorney or engineer in addition to the normal 
effort which must be exerted to provide the declaration, 
bylaws, plats and plans or other documents required by 
the act. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
8§ 14, 16, 22, 26. 

31 C.J. S. Estates § 153 et seq. 


47-7D-4. Condominiums subject to development rights. 


If the declaration provides that a condominium is subject to any development rights, the dis- 
closure statement shall disclose, in addition to the information required by Section 55, [47-7D-3 
NMSA 1978] of the Condominium Act: 

A. the maximum number of units and the maximum number of units per acre that may be 
created; 

B. astatement of how many or what percentage of the units which may be created shall be re- 
stricted exclusively to residential use, or a statement that no representations are made regarding 
use restrictions; 

C. if any of the units that may be built within real estate subject to development rights are not 
to be restricted exclusively to residential use, a statement, with respect to each portion of that real 
estate, of the maximum percentage of the real estate areas and the maximum percentage of the 
floor areas of all units that may be created therein, that are not restricted exclusively to residen- 
tial use; 

D. a brief narrative description of any development rights reserved by a declarant and of. any 
conditions relating to or limitations upon the exercise of development rights; 
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E. astatement of the maximum extent to which each unit's allocated interests may be changed 
by the exercise of any development right described in Subsection C of this section; 

F. .a statement of the extent to which any buildings or other improvements that may be erected 
pursuant to any development right in any part of the condominium shall be compatible with ex- 
isting buildings and improvements in the condominium in terms of architectural style, quality of 
construction and size, or a statement that no assurances are made in that regard; 

G. general descriptions of all other improvements that may be made and limited common aha 
ments that may be created within any part of the condominium pursuant to any development 
right reserved by the declarant, or a statement that no assurances are made in that regard; 

H. astatement of any limitations as to the locations of any building or other improvement that 
may be made within any part of the condominium pursuant to any development right reserved by 
the declarant, or a statement that no assurances are made in that regard; 

I. astatement that any limited common elements created pursuant to any development right 
reserved by the declarant shall be of the same general types and sizes as the limited common ele- 
ments within other parts of the condominium, or a statement of the types and sizes planned, or a 
statement that no assurances are made in that regard; 

J. astatement that all restrictions in the declaration affecting use, occupancy and alienation of 
units shall apply to any units created pursuant to any development right reserved by the declar- 
ant, or a statement of any differentiations that may be made as to those units, or a statement that 


no assurances are made in that regard; and 


K. astatement of the extent to which any assurances made pursuant to this section apply or do 
not apply in the event that any development right is not exercised by the declarant. 


History: Laws 1982, ch. 27, § 56. 

Compiler's notes, — This section is similar to § 4-104 
of the Uniform Condominium Act, with the following main 
exceptions: "disclosure" is substituted for "public offering" 
in the introductory paragraph of this section of the state 
Condominium Act; and paragraph (10) of § 4-104 of the 
Uniform Condominium Act, relating to a required state- 
ment as to the proportion of limited common elements to 
units created pursuant to any development right reserved 
by the declarant, is deleted. 


COMMISSIONERS' COMMENT 


This section requires disclosure in the public offering 
statement of the manner in which the declarant's exercise 
of development rights may affect purchasers who acquire 
units before those rights have been fully exercised. The 
purpose is to put the purchaser on notice of the extent to 
which the exercise of those rights may alter, sometimes 
quite dramatically, both the physical and the legal aspects 


47-7D-5. Time shares. 


of the project. For example, the prospective purchaser 
may be contemplating the acquisition of a particular unit 
because it enjoys a view of open, undeveloped land over 
which the declarant has, however, reserved development 
rights. It may be that the boundary of the parcel as to 
which development rights have been reserved actually co- 
incides with, or runs quite close to, the outer wall of the 
unit in question. The disclosures or statements made pur- 
suant to paragraphs (8) and (12) [Subsections H and K] of 
this section will indicate to the prospective purchaser the 
extent (if any) to which he can rely on the declarant not to 
do anything which would radically alter the view from the 
unit which he now finds so appealing. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 154A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
8§ 14, 16, 22, 26. 

31 C.J.S. Estates § 153 et seq. 


If the declaration provides that ownership or occupancy of any units is or may be in time shares, 
the disclosure statement shall disclose, in addition to the information required by Section 55 [47- 


7D-3 NMSA 1978] of the @hrdowantith Act: 


A. a description of the time share interest that may be created; 

B. the number and identity of units in which time shares may be created; 

C. the total number of time shares that may be created; 

D. the minimum duration of any time shares that may be created; and 

K. the extent to which the creation of time shares will or may affect the enforceability of the 
association's lien for assessments provided in Section 49 [47-7C-16 NMSA 1978] of the Condo- 


minium Act. 


History: Laws 1982, ch. 27, § 57. 
Compiler's notes, — This section is similar to § 4-105 
of the Uniform Condominium Act, with the following main 


exceptions; "disclosure" is substituted for "public offering" 
in the introductory paragraph of this section of the state 
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Condominium Act; and Subsection A of this section of the The Uniform Law Commissioners' Model Real Estate 
state Condominium Act is added. Time-Share Act specifies more extensive disclosures for 


time-share properties. A "time-share property" may in- 
COMMISSIONERS' COMMENT clude part or all of the condominium, and § 1-109 of the 


1. Time sharing has become increasingly important in model act governs conflicts between this act and time- 
recent years, particularly with respect to resort condo- share legislation. 
miniums. In recognition of this fact, this section requires ANNOTATIONS 
the disclosure of certain information with respect to time 
sharing. Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
2. Virtually all existing state condominium statutes are Am. Jur. 2d Condominiums and Cooperative Apartments 
silent with respect to time-share ownership. The inclusion §§ 14, 16, 22. 
of disclosure provisions for certain forms of time sharing Regulation of time-share or interval ownership inter- 
in this act, however, does not imply that other law regulat- ests in real estate, 6 A.L.R.4th 1288. 
ing time sharing is affected in any way in a state merely 31 C.J.S, Estates § 153 et seq. 


because that state enacts this act. 


47-7D-6. Condominiums containing conversion buildings. 


A. The disclosure statement of a condominium containing any conversion building shall con- 
tain, in addition to the information required by Section 54 [55] [47-7D-3 NMSA 1978] of the Con- 
dominium Act: 

(1) astatement by the declarant, based on a report prepared by a licensed architect or en- 
gineer, describing the present condition of all structural components and mechanical anit electrical 
installations material to the use and enjoyment of the building; and 

(2) a list of any outstanding notices of uncured violations of building codes or other mu- 
nicipal regulations, together with the estimated cost of curing those violations. 

B. Paragraph (1) of Subsection A of this section applies only to buildings containing more than 
fifteen units that shall be occupied for residential use. 


History: Laws 1982, ch. 27, § 58. 8, See Comment 6 to § 2-101 [47-7B-1 NMSA 1978] con- 
Bracketed material. — The bracketed material was cerning the meaning of "structural components" as used in 
inserted by the compiler and is not part of the law. paragraph (a)(1) [Subsection A(1)]. Any material changes 
Compiler's notes, — This section is similar to § 4-106 in the "present condition" of these systems must be re- 
of the Uniform Condominium Act, with the following main ported by an amendment to the public offering statement. 
exceptions: "disclosure" is substituted for "public offering" 4, Under paragraph (a)(3) [Subsection A(2)], the person 
in Subsection A of this section of the state Condominium required to give the public offering statement is required 
Act; "licensed" is substituted for "independent (regis- to provide purchasers with a list of all outstanding notices 
tered)" in Paragraph (1) of Subsection A of this section of of uncured violations of building codes or other municipal 
the state Condominium Act; paragraph (2) of subsection regulations. The literal wording of this provision does not 
(a) of § 4-106 of the Uniform Condominium Act, relating require disclosure of known violations of such building 
to the expected useful life of certain items, is deleted; and codes or municipal regulations (at least violations having 
Subsection B of this section of the state Condominium Act no effect upon the structural components or fixed mechan- 
is substituted for subsection (b) of § 4-106 of the Uniform ical and electrical installations of the condominium) un- 
Condominium Act, which reads "This section applies only less actual "notices" of such violations have been received. 
to buildings containing units that may be occupied for To the extent that outstanding notices of uncured viola- 
residential use," tions do exist, the: cost of curing such violations would be- 
come.a liability of the unit owners or the association fol- 

COMMISSIONERS! COMMENT lowing transfer of the unit to a purchaser. For that reason, 


the estimated ‘cost of curing any outstanding violations 
must also be disclosed. 
5. For the same reasons set forth in the Comment to 


1. In the case of a condominium containing one or more 
conversion buildings, the disclosure of additional informa- 
tion relating to the condition of those buildings is required ; : 
in the public offering statement because of the difficulty § 4-101(a) [47-7D-1A NMSA 1978], this section does not 
inherent in a single purchaser attempting to determine apply to units which are restricted exclusively to nonresi- 
the condition of what is likely to be an older building be- oes atk ae "aohieane. of 
ing renovated for the purpose of condominium sales. ompiler's notes. — ie S eee ection 54 o 

2. Paragraph (a)(1) [Subsection A(1)] requires the per- the Condominium Act" in Subsection ene canal 
son who gives the public offering statement to retain an as § 54, which appears as 47-7D-2 NMSA 1978, deals wit 
independent architect or engineer to report on the present liability for disclosure statement requirements. Section 55 
condition of all structural components and fixed mechani- of the eae ee eee AL emer as 47-7D- i 
cal and electrical installations in the conversion building. NMSA 1978, deals with the general information r equire 


Such information is as useful to declarant as to the pur- in a disclosure statement. 


chaser since, under the implied warranty provisions of § ANNOTATIONS 
4-114 [not adopted], a declarant impliedly warrants all 
improvements made by any person to the building "before Am, Jur. 2d, A.L.R. and C.J.S, references. — 15A 
creation of the condominium" unless such improvements Am, Jur. 2d Condominiums and Cooperative Apartments 
are specifically excluded from the implied warranty of 88 14, 16, 22. 
quality pursuant to § 4-115(b) [not adopted]. 31 C.J.S. Estates § 153 et seq, 
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47-7D-7. Condominium securities. 


If an interest in a condominium is currently registered with the securities and exchange com- 
mission of the United States, a declarant satisfies all requirements relating to the preparation of a 
disclosure statement of the Condominium Act if he delivers to the purchaser a copy of the BLOBRSG: 
tus approved by the securities and exchange commission. 


History: Laws 1982, ch. 27, § 59. > iy SEC as "securities" would have to be given two public of- 


Compiler's notes. — This section is similar to § 4+107 fering statements, one prepared pursuant to this act and 
of the Uniform Condominium Act, with the following main the other prepared pursuant to the Securities Act of 1933 
exceptions: "disclosure’ is substituted for "public offering" [15 U.S.C, § 77a et seq.]. Not only would this result in- 
and "prospectus approved by" is substituted for "pub- ' crease the declarant's costs (and thus the price). of units, 
lic offering statement filed with"; neither the bracketed it might also reduce the likelihood of either public offering 
language in the first sentence, nor the bracketed second statement actually being read by prospective purchasers. 
sentence of § 4-107 of the Uniform Condominium Act, are 2. The bracketed language in the first sentence of this 
incorporated in this section of the state Condominium Act, section should be inserted by states which oan to adopt 

the agency provisions of Article 5 [not adopted] of the act. 
COMMISSIONERS' COMMENT The second sentence should also be inserted by states opt- 


ing to incorporate Article 5 [not adopted] of the act to avoid 
duplicative regulation of condominiums by the agency ad- 
ministering the state's securities regulation statutes. 


1. Some condominiums are regarded as "investment 
contracts" or other "securities"under federal law because 
they exhibit certain investment features such as manda- 


tory rental pools, See SEC Securities Act Release No, 5347 ANNOTATIONS 

(January 1973). The purpose of this section is to permit : 

the declarant to file or deliver, in lieu of a public offering Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
statement specifically prepared to comply with the provi- + Am. Jur. 2d Condominiums and Cooperative Apartments 
sions of this act, the prospectus filed with and distributed §§ 11, 19 to 21;69 Am. Jur. 2d Securities Regulation - Fed- 
pursuant to the regulations of the United States securi- eral § 138 et seq. 

ties and exchange commission!’ Absent this’ provision, : 31 C.J.S. Estates § 153 et seq.; 79A C.J.S. Securities 
prospective purchasers of condominiums classified by the Regulation § 10 et seq. — 


47-7D-8, Purchaser's right to cancel. 


A. A person required to deliver a disclosure statement pursuant to Subsection C of Section 54 
[47-7D-2. NMSA 1978] of the Condominium Act shall provide a purchaser of a unit with a copy of 
the disclosure statement and all amendments thereto before conveyance of that unit and not later 
than the date of any contract of sale, Unless a purchaser is given the disclosure statement more 
than seven days before execution of a contract for the purchase of a unit, the purchaser, before con- 
veyance, may cancel the contract within seven days after first receiving the disclosure statement. 

B. Ifa purchaser elects to cancel a contract pursuant to Subsection A of this section, he may do 
so by hand-delivering notice thereof to the offerer or by mailing notice thereof by prepaid United 
States mail to the offerer or to his agent for service of process. Cancellation is without penalty, and 
all payments made by the purchaser before cancellation shall be refunded promptly. © 

C. If a person required to deliver a disclosure statement pursuant to Subsection C of Sec- 
tion 54 of the Condominium Act’fails to provide a purchaser to whom a unit is conveyed with that 
disclosure statement and all amendments thereto as required by Subsection A of this section, the 
purchaser is entitled to rescind the purchase within six months from the date of conveyance upon 
delivery to the seller of a deed subject to no: encumbrance attaching to the property suffered or 
caused by the purchaser. | 


History: Laws 1982, ch. 27, § 60. ' | COMMISSIONERS' COMMENT | 


Compiler's notes. — This section is similar to § 4- " 

108 of the Uniform Condominium Act, with the following 1. The “cooling off" period provided to a purchaser in 
main exceptions: "disclosure" is substituted for "public of- this section is similar to’ provisions in many current state 
fering” throughout the section; "seven" is substituted for condominium statutes. © 

"15" in Subsection A of this section of the state Condo- 2. Subsection (a) [Subsection A] requires that each pur- 
minium Act; and at the end of Subsection C of this section chaser be provided with both the public offering state- 
of the state Condominium Act, the language beginning ment and all amendments thereto prior to the time that 
with "ia-entitled to reacind" is anbstituted for “in addi- the unit is conveyed. If there is a contract for the sale of 
tion to any rights to damages or other relief, is entitled to the unit, these documents must be provided not later than 
receive from that person an amount equal to [10] percent the date of the contract: The section makes clear that any 
of the sales price of the unit," as it appears at the end amendments to the public offering statement prepared 
of subsection (c) of § 4-108 of the Uniform Condominium between the date of any contract and the date of convey- 
Act. ance must also be provided to the purchaser 
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3. This section does not require the delivery of a pub- 
lic offering statement prior to the execution by the pur- 
chaser of an agreement pursuant to which the purchaser 
reserves the right to buy a unit but is not contractually 
bound to do so. Because such agreements (frequently re- 
ferred to as "non-binding reservation agreements") may 
be unilaterally cancelled at any time by a prospective pur- 
chaser without penalty, they do not constitute "contract(s] 
of sale" within the meaning of the section. . 

4. The requirement set forth in subsection (a) [Subsec- 
tion A] that a purchaser be provided with subsequent 
amendments to the public offering statement during the 
period between execution of the contract for purchase and 
conveyance of the unit does not, in itself, extend the "cool- 
ing off" period. Indeed, the delivery of such amendments 
is required even if the "cooling off" period has expired. The 
purpose of this requirement is to assure that purchasers 
of units are advised of any material change in the con- 
dominium which may affect their sales contracts under 
general law. While many such amendments will be merely 
technical and will not affect the bargain that the pur- 
chaser and declarant entered into, each purchaser should 
be permitted to judge for himself the materiality of any 
change in the nature of the condominium. 

5. Under the scheme set forth in this section, it is at least 
theoretically possible that there will be a contract for sale 
of the unit, and that a public offering statement will be 
given to the purchaser at closing just prior to conveyance. 
However, the available evidence suggests that such prac- 
tice would be rare, and that the provision of a public offer- 
ing statement moments prior to conveyance would, in itself, 
tend to dampen the enthusiasm of the purchaser for imme- 
diate closing. In such circumstances, under subsection (a) 
[Subsection A], the purchaser would, as a matter of right, 
be able to extend the date of closing for.15 days from the 
time the public offering statement was provided. This fact, 
together with the generally unsatisfactory experience with 
mandatory "cooling off" periods such as that imposed under 


47-7D-9. Resales of units. 
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the federal Real Estate Settlement Procedures Act [12 
U.S.C. § 2601 et seq.], supports the conclusion that it is in- 
appropriate to require a minimum period of delay between 
delivery of a public offering statement and conveyance. 

6. Under subsection (a) [Subsection A], the failure to de- 
liver a public offering statement before conveyance does 
not result in a statutory right by the purchaser to cancel 
the conveyance or to reconvey the unit once conveyance 
has occurred. Any such cancellation or reconveyance right 
following an actual conveyance could create serious me- 
chanical and title problems that could not be easily re- 
solved. The failure of the act to provide for such cancella- 
tion or reconveyance is not, however, intended to diminish 
any right which a purchaser may otherwise have under 
general state law. For example, where it appears that a 
seller, by deliberately failing to disclose certain material 
information with respect to a transaction, substantially 
changed the bargain which he and the purchaser entered 
into, it is possible under the common Jaw in some states 
that reconveyance would be an available remedy. 

Even absent such resort to general law, however, the 
penalty provisions of subsection (c) [Subsection C] are de- 
signed to provide a sufficient incentive to the seller to in- 
sure that the public offering statement is provided in the 
timely fashion required by the act. The penalty so speci- 
fied in the subsection is in addition to any right a prevail- 
ing purchaser may have under § 4-117 [47-7D-17 NMSA 
1978] to collect punitive damages and attorney's fees in 
connection with his action against the declarant. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
§§ 14, 19 to 22, 26. 

Plaintiffs rights to punitive or multiple damages when 
cause of action renders both available, 2 A.L.R.5th 449, 

31C.J.S. Estates § 153 et seq, 


A. Except in the case of a sale where delivery of a disclosure statement is required, or unless 
exempt under Subsection B of Section 53 [47-7D-1 NMSA 1978] of the Condominium Act, a unit 
owner shall furnish to a purchaser before conveyance a copy of the declaration, other than the 
plats and plans, the bylaws, the rules or regulations of the association and a resale certificate from 
the association containing: 

(1) a statement disclosing the existence and terms of any right of first refusal or other re- 
straint on the free alienability of the unit; 

(2) astatement setting forth the amount of the monthly common expense assessment and 
any unpaid common expense or special assessment currently due and payable from the selling 
unit owner; 

(3) astatement of any other fees payable by unit owners; 

(4) astatement of any capital expenditures anticipated by the association for the current 
and two next succeeding fiscal years; 

(5) astatement of the amount of any reserves for capital expenditures and of any portions 
of those reserves designated by the association for any specified projects; 

(6) the most recent regularly prepared balance sheet and income and expense statement, 
if any, of the association; 

(7) the current operating budget of the association; 

(8) astatement of any unsatisfied judgments against the association; 

(9) astatement describing any insurance coverage provided for the benefit of unit owners; 
and 
(10) astatement of the remaining term of any leasehold estate affecting the condominium 
and the provisions governing any extension or renewal thereof. 
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B. ‘The association, within ten working days after receipt of a request by a unit owner, shall 
furnish a certificate containing the information necessary to enable the unit owner to comply with 
this section. A unit owner providing a certificate pursuant to Subsection A of this section is not 
liable to the purchaser for any erroneous information provided by the association ope included i in 
the certificate. | 

C, A purchaser is not liable for any unpaid assessment or fee greater than the amount set 
forth in the certificate prepared by the association. A unit owner is not liableto a purchaser for the 
failure or delay of the association to provide the certificate in’ a timely manner, but’the purchase 
contract is voidable by the purchaser until the certificate has. been provided and for seven days 
thereafter or until conveyance, whichever first occurs. 


History: Laws 1982, ch, 27, §.61. of sale, a copy: of the declaration, bylaws and rules and 

Compiler's notes. — This section is similar to § 4- regulations of the association and a variety of fiscal, in- 
109 of the Uniform Condominium Act, with the following surance and other information concerning the condomin- 
main exceptions: in the introductory paragraph of Sub- ium and the unit. 
section A.of this section of the state Condominium Act, 2. While the obligation to provide the information re- 
"disclosure" is substituted for "public offering," "before quired by this section rests upon each unit owner (since 
execution of any contract for sale of a unit, or otherwise" the purchaser is in privity only with that unit owner), 
is deleted preceding "before conveyance," and "resale cer- the association has an obligation to provide the informa- 
tificate from the association" is substituted for "certifi- tion to the unit owner within 10 days after a request for 
cate"; "existence and terms" is substituted for "effect on such information. Under § 8-102(a)(12) [47-7C-2A(12) 
the proposed disposition" in Paragraph (1) of Subsection NMSA 1978], the association is entitled to charge the unit 
A of this section of the state Condominium Act; "and the owner.a reasonable fee for the preparation. of the certifi- 
status of any pending suits in which the association is a cate. Should the association fail to provide the certificate 
defendant" is deleted at the end of Paragraph (8) of Sub- as required, the unit owner would have a right to, action 
section A of this section of the state Condominium Act; against the association pursuant to § 4-117 [47-7D-17 
paragraphs (10) and (11) of subsection (a) of § 4-109 of NMSA 1978]. 
the Uniform Condominium Act, relating to statements 3, Under subsection (c) [Subsection C], if.a purchaser 
of the executive board as to knowledge of alterations or receives a.resale certificate which fails to state the proper 
improvements to the unit or to limited common elements amount of the unpaid assessments due from the pur- 
and as to knowledge of any health or building code vio- chased unit, the purchaser is not, liable for; any amount 
lations with respect to the unit or any limited common greater than that disclosed.in the.resale certificate. Be- 
elements assigned thereto or any other portion of the cause a resale purchaser is dependent upon the associa- 
condominium, respectively, are deleted; "receipt of" is in- tion for information with respect to the outstanding as- 
serted in the first sentence of Subsection B of this section sessments against the unit which he contemplates buying, 
of the state Condominium Act; and "seven" is substituted it is altogether appropriate that the association should be 
for "(5)" near the end of Subsection C of this section of the prohibited from later collecting greater assessments than 
state Condominium Act. those disclosed prior to the time of the resale purchase. 

COMMISSIONERS' COMMENT ANNOTATIONS . 

1. In the case of the resale of a unit bya private unit Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
owner who is not a declarant or a person in the business Am. Jur, 2d Condominiums and Cooperative Apartments 
of selling real estate for his own account, a public offering  §§ 38, 40. 
statement need not be provided. See § 4-102(c) [47-7D-2C © Validity, construction and application of statutes, or 
NMSA 1978]. Nevertheless, there are important facts of condominium association's bylaws or regulations, re- 
which a purchaser should have in order to make a rational stricting sale, transfer or lease of condominium units, 17 
judgment about the advisability of purchasing the partic- A.L.R.4th 1247, ; 
ular condominium unit. Accordingly, each unit owner not Liability of owner of unit in condominium, recreational 
required to furnish a public offering statement under § - development, time-share property, or the like, for assess- 
4-102(c) [47-7D-2C NMSA 1978] and not exempt under ment in support of common facilities levied against and 
§°4-101(b) [47-7D-1B NMSA 1978] is required to furnish unpaid by prior owner, 39 A.L.R.4th 114. 
to a resale purchaser, before the execution of any contract 31 C.J.S. Estates § 153 et seq. 


47- 7D- 10. Escrow of deposits. 


Any deposit made in coninetgtiont with the purchase or reservation of’a unit Francs a person re- 
quired to deliver a disclosure statement pursuant to Subsection C of Section 54 [47-7D-2 NMSA 
1978] of the Condominium Act shall be placed in escrow and held either in'this state or in the state 
where the unit is located in an account designated solely for that oi until: 

A. delivered to the declarant at closing; 

B. delivered to the declarant because of the purchaser’ s default under a contract to purchase 
the unit; or bit 

C. refunded to the purchaser. / 
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47-7D-11 CONDOMINIUM ACT - PROTECTION OF CONDOMINIUM PURCHASERS | 47-7D-11 


History: Laws 1982, ch. 27, § 62. 3. The escrow requirements of this section apply in con- 

Compiler's notes. — This section is similar to § 4-110 nection with any deposit made by a purchaser, whether 
of the Uniform Condominium Act, with the following main such deposit is made pursuant to:a binding contract or 
exceptions: "disclosure" is substituted for "public offering" pursuant to a nonbinding reservation agreement (with 
in this section of the state Condominium Act; and both the respect to which no public offering statement is required 
unbracketed and bracketed language, relating to permis- under § 4-101(b)(6) [47-7D-1B(6) NMSA 1978)). 
sible escrow agents, is deleted, preceding "until" near the 4. In some states current practice permits escrows to be 
end of the introductory paragraph of this. section of the held: by certain ‘title insurance or escrow companies, at- 
state Condominium Act, torneys or real estate brokers. Accordingly, the bracketed 


language should be included or deleted in accordance with 


COMMISSIONERS' COMMENT local practice. 


1. This section applies to the sale by persons required to _ 5, Under this section, any interest earned on an escrow 
furnish public offering statements of residential units and deposit may, but need not, be credited to the purchaser 
of non-residential units unless waived pursuant to the at closing, added to any deposit forfeited to the seller or 
provisions of § 4-101 [47-7D-1 NMSA 1978]. It does not added to any deposit refunded to the purchaser. In short, 
apply, however, to resales of units between private par- disposition of any interest is left to agreement of the par- 
ties. Escrow provisions are not part of the law in several ties, Kr 
jurisdictions. 6. In some states, such as New York, the substitution 

2. This section provides declarant a number of choices of a bond in place of a deposit escrow is permitted. The 
as to the appropriate escrow agent. Whether the escrow evidence indicates, however, that in many instances the 
agent must deposit the funds in an insured institutional use of the bonding device has forced purchasers to incur 
depository, or in a particular type of account, depends on substantial costs and delay prior to obtaining refunds to 
state law or the agreement of the parties. To minimize re- which they-are entitled, For this reason, this act does not 
cord keeping, of course, the institutional depository could include bonding as,an alternative to the requir ed escrow 
itself be the escrow agent. The section does not require a of deposits. 
separate account for each unit, so that mingling of funds ANNOTATIONS 
in a single’ escrow account would be permitted. The ac- ;' 
count may be held whether in the state where the unit is - Am. Jur. 2d, A.L.R. and: C.J.S. references. — 154A 
located, or in the enacting state, in recognition that buyers .. Am. Jur. 2d Condominiums and Cooperative Apartments 


are often from outside the state where the unit is located. §§ 21, 22. 
: 31 C.J.S. Estates § 153 et seq. 


47-7D-11. Release of liens. 


A. In the case of a sale of a unit where delivery of a disclosure statement is required pursu- 
ant to Subsection C of Section 54 [47-7D-2 NMSA 1978] of the Condominium Act, a seller shall, 
before conveying a unit, record or furnish to the purchaser releases of all liens affecting that unit 
and its common element interest which the purchaser does not expressly agree to take subject to 
or assume. This subsection does not apply to any real estate which a declarant has the right to 
withdraw. 

B. Before conveying real estate to the association, the declarant shall have that real estate 
released from all liens the foreclosure of which would deprive unit owners of any right of access 
to or easement of support of their units, and all other liens on that real estate unless the disclo- 
sure statement describes certain real estate which may be conveyed subject to liens in specified 
amounts. 


History: Laws 1982, ch. 27, § 63. discharge the mortgage or secure partial releases when 
Compiler's notes. — This section is similar to § 4-111 individual units are sold. (However, even if there were no 
of the Uniform Condominium Act, with the following main withdrawable real estate exemption from the release-of- 
exceptions: "disclosure" is substituted for "public offering" lien requirement, developers could still separately mort- 
throughout this section of the state Condominium Act; gage such improvements as pools and tennis courts with- 
and the bracketed language in subsection (a) of § 4-111 of out having to discharge the mortgage on sale of units. All 
the Uniform Condominium Act, relating to the provision they would have to do is leave the particular real estate 
of a surety bond or substitute collateral for or insurance out of the condominium and then convey it directly to the 
against a lien, is deleted. association subject to the mortgage.) 
If a mortgage or other lien created by or arising against 
COMMISSIONERS' COMMENT the developer attaches to withdrawable real estate after 


the declaration has been recorded, a lapse of the develop- 
er's right to withdraw the real estate would also terminate 
the rights of the lienor, since the lien would attach only to 
the developer's interest (the right to withdraw). However, 
an alert lienor would not permit the right to withdraw to 
lapse without taking steps to see that the right to with- 
draw is exercised, If the mortgage or other lien attached to 
the real estate and was perfected before the condominium 
declaration was recorded, lapse of the right to withdraw 
would not affect the lienor's rights and it could foreclose 


The exemption for withdrawable real estate set forth 
in subsection (a) [Subsection A] is designed to preserve 
flexibility for the declarant in terms of financing arrange- 
ments. Theoretically, a developer might’ partially avoid 
the lien release requirement of subsection (a) [Subsection 
A] by placing part of the common element improvements 
such as a swimming pool or tennis court on withdrawable 
real estate. By doing so, it could separately mortgage that 
part of the common elements without being obligated to 
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on the real estate whether or not the developer had lost particular withdrawable parcel is sold, that parcel can no 
the right to withdraw. As a practical matter, whether the longer be withdrawn. In that case, any lien created by or 
mortgage or other lien against withdrawable real estate arising against the developer which attached to the real 
arises before or after the declaration is recorded, unit own- estate and is subordinate to the condominium declaration 
ers may find that, if the association does not release liens would automatically expire. 


on withdrawable real estate containing common elements, 


the lienor will be able to withdraw the land and deprive ANNOTATIONS 

the unit owners of its use. Therefore, unit purchasers and Am. Jur. 2d, A.L.R. and C.J.8. references. — 15A 

their counsel should be alert to that possibility. Am. Jur. 2d Condominiums and Cooperative Apartments 
If units are created in withdrawable ‘real estate, the 8§ 18, 21, 22, 26, 38. 

units, when sold, are subject to the release-of-lien rule 31 C. JS. Estates § 153 et seq. 


of subsection (b)(1) [Subsection B] and after a unit in a 


47-7D-12. Conversion buildings. 


A. A declarant of a condominium containing conversion buildings and any person in the busi- 
ness of selling real estate for his own account who intends to offer units in such a condominium 
shall give each of the residential tenants and residential subtenants in possession of a portion of 
a conversion building notice of the conversion and provide those persons with the disclosure state- 
ment no later than sixty days before the tenants and subtenants in possession are required to 
vacate. The notice shall set forth generally the rights of tenants and subtenants under this section 
and shall be hand-delivered to the unit or mailed by prepaid United States mail to the tenant and 
subtenant at the address of the unit or any other mailing address provided by a tenant. If mailed, 
the notice will be deemed received on the earlier of actual receipt or thirty days after mailing. 
No tenant or subtenant shall be required to vacate upon shorter notice than that required by the 
Uniform Owner-Resident Relations Act, Section 47-8-1 NMSA 1978 et seq. Failure to give notice as 
required by this section is a defense to an action for possession. 

B. For sixty days after receipt of the notice described in Subsection A of this section, the person 
required to give the notice shall offer to convey each unit or proposed unit occupied for residential 
use to the tenant who leases that unit. If a tenant fails to purchase the unit during the sixty-day 
period, the offeror may not offer to dispose of an interest in that unit during the following sixty 
days at a price more favorable to the offeree than the price offered to the tenant. This subsection 
does not apply to any unit in a conversion building if that unit will be restricted exclusively to 
nonresidential use or the boundaries of the converted unit do not substantially conform to the 
dimensions of the residential unit before conversion. * 

C. Ifa seller, in violation of Subsection B of this section, conveys a unit to a purchaser for value 
who has no knowledge of the violation, recordation of the deed conveying the unit extinguishes 
any right a tenant may have under Subsection B of this section to purchase that unit but does not 
affect the right of a tenant to recover damages from the seller for a violation of Subsection.B of this 
section. 

D. From the date on which the tenant or subtenant accepts the offer pursuant to Subsection 
B of this section, there shall be no increase in the rental rate applicable to the portion of the con- 
version building of which the tenant or subtenant is in possession. If the tenant fails or refuses to 
consummate the purchase, the rent may thereafter be increased. 

E. Nothing in this section permits termination of a lease by a declarant in violation of its 
terms. Any provision in a lease which would permit termination or cancellation of the lease by.a 
declarant prior to its stated term solely because the declarant seeks to convert the real estate to a 
condominium is unenforceable. 


History: Laws 1982, ch. 27, § 64. sentence for language in subsection (a) of § 4-112 of the 

Compiler's notes. — This section is similar to § 4-112 Uniform Condominium Act prohibiting enforced vacation 
of the Uniform Condominium Act, with the following main upon less than 120 days’ notice, except for reasons such 
exceptions: in Subsection A of this section of the state as nonpayment of rent, waste or conduct interfering with 
Condominium Act, "disclosure" is substituted for "public other tenants' peaceful enjoyment of the premises; in Sub- 
offering" and "sixty" is substituted for "120" in the first section B of this section of the state Condominium Act, 
sentence, "If mailed, the notice will be deemed received "receipt" is substituted for "delivery or mailing" near the 
on the earlier of actual receipt or thirty days after mail- beginning of the first sentence, "sixty" is substituted for 
ing" is inserted and "shorter notice than that required by "[180]," following "during the following" in the second sen- 
the Uniform Owner-Resident Relations Act, Section 47- tence and "or on terms" is deleted following "price" in two 
8-1 NMSA 1978 et seq." is substituted in the next-to-last places in the second sentence; "if the deed states that the 
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seller has complied with subsection (b)" is deleted follow- 
ing "to purchase that unit" in Subsection C of this section 
of the state Condominium Act; subsection (d) of § 4-112 of 
the Uniform Condominium Act, relating to notice of date 
of conversion constituting notice to vacate, is deleted and 
Subsection D of this section of the state Condominium Act 
is substituted therefor; and Subsection E of this section 
of the state Condominium Act adds the second sentence. 


COMMISSIONERS' COMMENT 


1, One of the most controversial issues in the field of 
condominium development relates to conversion of rental 
buildings to condominiums. Opponents of conversions 
point out that the frequent result of conversions, which 
occur principally in large urban areas, is to displace low- 
and moderate-income tenants and provide homes for more 
affluent persons able to afford the higher prices which the 
converted apartments command. Indeed, studies indicate 
that the burden of conversion displacement falls most fre- 
quently on low- and moderate-income and elderly persons. 
At the same time, the conversion of a building to condo- 
minium ownership can lead to a substantial increase in 
property value, a result which proponents believe can be 
an important factor in curtailing the problem of declin- 
ing urban tax bases. Proponents also point out that the 
conversion of rental units in inner-city areas to individual 
ownership frequently results in the stabilization of the 
buildings concerned, thus providing an important tech- 
nique for use in neighborhood preservation and revitaliza- 
tion. This section, which seeks to balance these competing 
interests, is based principally on similar provisions set 
forth in the condominium statutes of Virginia and the Dis- 
trict of Columbia. 

2. In an attempt to strike a fair balance between the 
competing interests of rental tenants and prospective 
owners, subsection (b) [Subsection B] provides the tenant 


47-7D-18 to 47-7D-16. Reserved. _ 


Compiler's notes. — Sections 4-113 to 4-116 of ‘the 
Uniform Condominium Act, which would have been com- 
piled as 47-7D-13 to 47-7D-16 NMSA 1978, were not 


CONDOMINIUM ACT - PROTECTION OF CONDOMINIUM PURCHASERS 


47-7D-17 


a right for 60 days,to purchase the unit which he leases at 
a price and on terms offered by the declarant. The subsec- 
tion discourages unreasonable offers by declarants by pro- 
viding that, if the tenant fails to accept the terms offered, 
the declarant may not thereafter sell the unit at.a lower 
price or upon more favorable terms to a third person for at 
least 180 days. However, the declarant is not required to 
offer residential tenants the right to purchase commercial 
units or to offer to sell to tenants if the dimensions of their 
previous apartments have been substantially altered. 
The reason for this exception is that, if an apartment is 
subdivided or if two apartments are merged into a single 
condominium unit, compliance with the requirements of 


subsection (b) [Subsection B] would be impossible. 


3. Jurisdictions with rent control statutes should con- 
sider whether amendments to this section are necessary 
to conform to the procedures or substantive requirements 
set out in the rent control laws or whether modifications 
to the rent control laws may be required as a result of the 
enactment of this section. 

4, Except for the restrictions on permissible evictions 
stated in subsection (a) [Subsection A], this act does not 
change the law of summary process in a state. As.a result, 
if a tenant refuses to vacate the premises following the 
120-day notice, the usual provisions of the state's sum- 
mary process statutes would apply, while any defenses 
available to a tenant would also be available. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 
8§ 21 to 23. 

Validity and construction of law regulating conversion 
of rental housing to condominiums, 21,.A.L.R.4th 1083. 

31 C.J.S. Estates § 153 et seq. 


adopted by New Mexico. See 47-7A-1 NMSA 1978 and 
notes thereto. 


47-7D-17. Effect of violations on rights of action; attorney's fees. 


If a declarant or any other person subject to the Condominium Act fails to comply with any 
provision of that act or any provision of the declaration or bylaws, any person or class of persons 
adversely affected by the failure to comply has a claim for appropriate relief. The court, in an ap- 
propriate case, may award reasonable attorney's fees. 


History: Laws 1982, ch. 27, § 65. 

Compiler's notes. — This section is similar to § 4-117 
of the Uniform Condominium Act, with the following main 
exception: this section of the state Condominium Act de- 
letes "Punitive damages may be awarded for a willful fail- 
ure to comply with this Act," as it appears following the 
first sentence of § 4-117 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT 


This section provides a general cause of action or claim 


for relief for failure to comply with the act by either a | 


declarant or any other person subject to the act's provi- 
sions. Such persons might include unit owners, persons 
exercising a declarant's rights of appointment pursuant 
to § 3-103(d) [47-7C-3D NMSA 1978] or the association 
itself. A claim for appropriate relief might include dam- 
ages, injunctive relief, specific performance, rescission or 
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reconveyance if appropriate under the law of the state 
or any other remedy normally available under state law. 
The section specifically refers to "any person or class of 
persons” to indicate that any relief available under the 
state class action statute would be available in circum- 
stances where a failure to comply with this act has oc- 
curred. This section specifically permits punitive damages 
to be awarded in the case of willful failure to comply with 
the act and also permits attorney's fees to be awarded in 
the discretion of the court to any party that prevails in 
an action. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Condominiums and Cooperative Apartments 
§ 26. 

81 C.J.S. Estates § 153 et seq. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-7D-18 p PROPERTY LAW 47-7D-20 


47-7D-18. Labeling of promotional material. 


__If any improvement ‘contemplated i in a condominium is labeled "NEED NOT BE BUILT" ona 
plat or plan or is to be located within a portion of the condominium with respect to which the de- 
clarant has reserved a development right, no promotional material shall be displayed or delivered 
to prospective purchasers which describes or portrays that improvement unless the description or 
portrayal of the improvement in.the promotional material is conspicuously labeled or identified as 


"NEED NOT BE BUILT. . 


History: Laws 1982, ch. 27, § 66. 
Compiler's notes. — This section is substantially sim- 
ilar to § 4-118 of the Uniform Condominium Act, 


COMMISSIONERS' COMMENT 


1. Section 2-109(c) [47-7B-9C NMSA 1978] requires 
that the plats and plans for every condominium indicate 
whether or not any improvement that might be built in 
the condominium must be’ built; However, § 4-108 [47- 
7D-3 NMSA 1978] does not require that copies of the plats 
and plans be provided to purchasers as part of the public 
offering statement. Consequently, this section requiring 
the labeling of improvements depicted on promotional 
material is necessary to assure that purchasers are not 
deceived with respect to which improvements the declar- 
ant is obligated to make in a particular condominium 
project. 


2. Since no contemplated improvements on real estate 
subject to development rights need be shown on plats 
and plans, additional labeling is required by this section 
to insure that, if the declarant shows any contemplated 
improvements in his promotional material which are not 
shown on the plats and plans, those improvements must 
also be appropriately labeled, 


ANN OTATIONS 


Am, Jur,.2d, A.L.R. and. C.J.S. references, — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 22, 28. 

31 C. J.S. Estates § 153,et seq. 


47-7D-19. Declarant's obligation to complete and restore. 


A. The declarant shall complete all improvements labeled "MUST BE BUILT" on plats or ins 
prepared pursuant to Section 21 [47-7B-9 NMSA 1978] of the Condominium Act. 

B. The declarant is subject to liability for the prompt repair and restoration, to a condition 
compatible with the remainder of the condominium, of any portion of the condominium affected by 
the exercise of rights reserved pursuant to or created by Sections 22, 23, 24, 25, 27 and 28 ais 7B- 
10 through 47-7B-13, 47-7B-15, 47-7B-16 NMSA 1978] of the Condominium Act. 


History: Laws 1982, ch. 27, § 67. 
Compiler's notes, — This section is substantially sim- 
ilar to § 4-119 of the Uniform Condominium Act. 


COMMISSIONERS' COMMENT ~ 


1, Subsection (a) [Subsection A] requires the declar- * 


ant to complete any improvement. which the plats or 
plans indicate, pursuant to the requirements of § 2-109(c) 
[47-7B-9C NMSA 1978], "MUST BE BUILT." This is a 


fundamental obligation of the declarant and is one with « 


which a successor declarant is obligated to comply under § 
3-104 [47-7C-4 NMSA 1978]. 

2, Under subsection (b) [Subsection B], in the event 
that a declarant exercises the right to use an easement 


efhich is created by § 2-116 [47-7B- 16 NMSA 1978], or 
in the event the declarant maintains model units or 
signs on the condominium, the declarant is obligated 
to restore the portions of the condominiums used to a 
condition compatible with the remainder of the condo- 
minium. ) 
Da ANNOTATIONS 

‘Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Condominiums and Cooperative Apartments 


§§ 14, 15, 26, 29, 34. 
31 C.J.S. Estates § 153 et seq. 


47-7D-20, Substantial completion of units. 


In case of a sale ofa unit where delivery of a disclosure statement i is required, a contract of sale 
may be executed, but no interest‘in that unit may be conveyed until the declaration is recorded 
and the unit is substantially completed, as evidenced by a recorded certificate of substantial com- 
pletion pursuant to Section 13 [47-7B-1 NMSA 1978] of the Condominium Act. 


History: Laws 1982, ch. 27, § 68. 
Compiler's notes. — This section is similar to § 4- 
120 of the Uniform Condominium Act, with the following 


main’ exceptions: "disclosure" is substituted for "public 
offering"; the bracketed language "[except pursuant to 
Section - 103(b)]" is sorte following "may be conveyed" 
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and "pursuant to Section 13 of the Condominium Act" is 
substituted for "executed by an independent [registered] 
architect, surveyor or engineer, or by issuance of a certifi- 
cate of occupancy authorized by law." 


COMMISSIONERS' COMMENT 


The purpose of this section, complemented by § 4-110 
[47-7D-10 NMSA 1978], is to assure that the declarant is 


HOMEOWNER ASSOCIATION 


47-7E-7 


not able to obtain use of the purchaser's money until the 
purchaser is able to get a completed unit. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Condominiums and Cooperative Apartments 
§§ 14, 15, 22. 

31C.J.S, Estates § 153 et seq, 


ARTICLE 7E 


Homeowner Association 


Sec, 

47-7E-1. Recompiled. 
47-7E-2. Recompiled. 
47-7E-3. Recompiled. 
47-7E-4. Recompiled. 
47-7E-5, Recompiled. 
47-7E-6. Recompiled. 
47-7E-7, Recompiled. 


47-'7E-1. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-2. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-3. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-4, Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2018, 
were erroneously compiled as 47-7E-1 through 47-7H-14 


47-7E-5. Recompiled. 


Compiler's notes, — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-6. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-7. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2018, 
were erroneously compiled as 47-7E-1 through 47-7E-14 
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Sec. 

47-7H-8, Recompiled. 
47-7E-9.. Recompiled. 
47-7H-10. Recompiled. 
47-7H-11. Recompiled. 
47-7E-12. Recompiled. 
47-7E-13. Recompiled. 
47-7E-14. Recompiled. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 
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47-7E-8. Recompiled. 
Compiler's notes, — Laws 2013, ch. 122, §§ 1 through 


14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously, compiled as 47-7H-1 through 47-7E-14 


47-7E-9. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 


were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-10. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7H-14 


47-7E-11. Recompiled. 


Compiler's notes, — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2018, 
were erroneously compiled as 47-7E-1 through 47-7H-14 


47-7E-12. Recompiled.. 


Compiler's notes. — Laws 20138, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7H-14 


47-7E-13. Recompiled. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


47-7E-14. Recompiled. 


Compiler's notes, — Laws 2013, ch. 122, §§ 1 through 
14, the Homeowner Association Act, effective July 1, 2013, 
were erroneously compiled as 47-7E-1 through 47-7E-14 


PROPERTY LAW |. 


47-T1E-14 


NMSA 197 8, and aia been aeanl aan as 47- 16- 1 through 
47-16-14 NMSA 1978 by the compiler. '° 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47- 16- 14 NMSA 1978 by the compiler. — 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


NMSA 1978, and have been recompiled as 47-16-1 through 
47-16-14 NMSA 1978 by the compiler. 


ARTICLE 8 
, Owner-Resident Relations 
Sec Sec, * 
47-8-1, Short title. 47-8-16. Waiver of rights prohibited. 
-8-2, Purpose. 47-8-17. Unlawful agreement provision. 
-8-3, Definitions. 47-8-18, Deposits. 


. Principles of law and equity. 

.. General act. 

. Recovery of damages. 

. Provision for agreement. 

. Rights, obligations and remedies. 

. Exemptions. 

0. Judicial jurisdiction. 

1. Obligation of good faith. 

2. Inequitable agreement provision. 
47-8-18. Service of notice. 

47-8-14, Terms and conditions of agreement. 
47-8-15. Payment of rent. 


LALA RAR RBA 
IAIIAIAANAAA 
Go Go Go do Go Go Go Go Go Go Go GS 
PREHEOONAaARWONDHE 


47-8-19. Owner disclosure. ' 

47-8-20. Obligations of owner. 

47-8-21. Relief of owner liability. 

47-8-22. Obligations of resident. 

47-8-23. Application of rules or regulations. 

47-8-24, Right of entry. 

47-8-25. Use of dwelling unit limited. 

47-8-26. Delivery of possession. 

47-8-27. Repealed, 

47-8- 27. 1, Breach of agreement by owner and relief by 
resident. 

47-8-27,.2. Abatement. 
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47-8-1 OWNER-RESIDENT RELATIONS 47-8-2 


Sec. 

47-8-28. Repealed. 

47-8-29. Repealed. : 

47-8-30. Action for counterclaim for resident. 

47-8-31. Resident rights following fire or casualty. 

47-8-32. Repealed. | . 

4'7-8-33. Breach of agreement by resident and relief by 
owner. 

47-8-34. Notice of extended absence. 

47-8-34.1. Disposition of property left on the premises. 

47-8-34.2. Personal property and security deposit of de- 
ceased resident; contact person. 

47-8-35. Claim for rent and damages. 

47-8-36. Unlawful removal and diminution of services 
prohibited. 

47- 8- 36.1, Landlord lien. 

47-8-37. Notice of termination and damages. 


47-8-1, Short title. 


Sec. e 

47-8-38. Injunctive relief. 

47-8-39, Owner retaliation prohibited. 

47-8-40. Action for possession by owner. 

47-8-41. Action for possession by owner or resident. 

47-8-42. Petition for restitution, ; 

47-8-43. Issuance of summons. 

47-8-44, Absence from court of defendant. 

47-8-45. Legal or equitable defense. 

47-8-46. Writ of restitution. 

47-8-47, Appeal stays execution. 

47-8-48, Prevailing party rights in law suit; civil penal- 
ties. 

47-8-49. Unlawful and forcible entry. 

47-8-50., Prior transactions valid. 

47-8-51. Applicability. 

47-8-52. Conflicts; applicability of law. 


Sections 47-8- 1 through 47-8-51 [47-8- 52 NMSA 1978 may be cited as the "Uniform Owner- 


Resident Relations Act". 


History: 1953 Comp., § 70-7-1, enacted by Laws 
1975, ch. 38, § 1; 1995, ch, 195, § 1. 

Cross references. — For provisions on human rights, 
see 28-1-1 NMSA 1978 et seq, 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "Sections 47-8-1 to 47-8-51 NMSA 1978" for "Sec- 
tions 1 through 52 of this act [47-8-1 to 47-8-51 NMSA 
1978]": 

Uniform Owner-Resident Relations Act. — Laws 
1975, ch. 38, §§ 1 to 51 appear as 47-8-1 to 47-8-51 NMSA 
1978. Section 52 of that-act is an uncodified severability 
provision. Additionally, Laws 1989, ch. 253, § 3 enacted 47- 
8-52 NMSA 1978 as part of the Uniform Owner-Resident 
Relations Act. The bracketed material was inserted by the 
compiler; it was not enacted by the legislature, and it is 
not part of the law. 


ANNOTATIONS 


Article is remedial and in derogation of common 
law. Its application must be liberally construed. 7 WI.W,, 
Inc.v. Rhudy, 1981-NMSC-062, 96 N.M., 354, 630 P.2d 753. 


Law reviews. — For survey, "The Uniform Owner- . 


Resident Relations Act," see 6 N.M.L, Rev. 293 (1976). 

For annual survey of New Mexico law relating to prop- 
erty, see 13 N.M.L. Rev. 435 (1983); 

For article, "Survey of New Mexico Law, 1982-83; Prop- 
erty Law," see 14 N.MLL. Rev. 189 (1984). 

Am. Jur. 2d, A.L.R. and C.J.S. references. ‘— In- 
ability to obtain license, permit, or charter required. for 
tenant's business as defense to enforcement of lease, 89 
A.L.R.3d 329. 

Children's day-care use as violation of restrictive cov- 
enant, 29 A,L.R.4th 730. 


47-8-2. Purpose. 


Sufficiency as to method of giving oral or written no- 
tice exercising option to renew or extend lease, 29 
A.L.R.4th 903, 

What constitutes timely notice of exercise of option to 
renew or extend lease, 29 A.L.R.4th 956. 

Sufficiency as to parties giving or receiving notice of ex- 
ercise of option to renew or extend lease, 34 A.L.R.4th 857. 

Death of lessee as terminating lease, 42 A.L.R.4th 963. 

Express or implied restriction on lessee's use of residen- 
tial property for business purposes, 46 A.L.R.4th 496, 

Strict liability of landlord for injury or death of tenant 
or third person caused by defect in premises leased for 


_ residential use, 48 A.L.R.4th 638, 


Air-conditioning appliance, equipment, or apparatus as 
fixture, 69 A.L.R,4th 359. 

Implied warranty of fitness or suitability in commercial 
leases - modern status, 76 A.L.R.4th 928, 

Provision in lease as to purpose for which premises are 
to be used as excluding other uses, 86 A.L.R.4th 259. 

Landlord's liability to third person for injury resulting 
from attack off leased premises by dangerous or vicious 
animal kept by tenant, 89 A.L.R.4th 374. 

‘Coverage of leases under state consumer protection 
statutes, 89 A.L.R.4th 854. 

Landlord's liability for failure to protect tenant from 


© criminal acts of third person, 43 A.L.R.5th 207. 


Landlord's liability to third pasty for repairs authorizes 
by tenant, 46 A,L.R.5th, 1. 
Apportionment of liability between landowners and as- 


‘sailants for injuries to crime victims, 54 A.L.R.5th 379. 


‘Liability of landlord for injury or death occasioned by 


‘swimming pool maintained for tenants, 62 A.L.R.5th 475, 


The purpose of the Uniform Owner-Resident Relations Act is to simplify, clarify, modernize and 
revise the law governing the rental of dwelling units and the rights and obligations of owner and 
resident, and to encourage the owners and the residents to maintain and improve the quality of 


housing in New Mexico. 


a - p 4 < 3S 94k13 


History: 1953 Comp., § 70-7-2, enacted by Laws 


1975, ch. 38, § 2. 


Cross reference. — For the Mobile Home Park Act, see 
47-10-1 NMSA 1978. 
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47-8-3 PROPERTY LAW 47-8-3 


ANNOTATIONS 


Acts linked. — Although the Uniform Owner-Resident 
Relations Act governs the rights and obligations of owners 
and residents of "dwelling units", and the Mobile Home 
Park Act [Section 47-10-1 NMSA 1978 et seq.], governs 


linked the two acts in that the latter provides that an ac- 
tion for termination shall be commenced and prosecuted 
in the manner described in the former. Martinez v. Sedillo, 
2005-NMCA-029, 137 N.M. 103, 107 P.3d 543. 

Law reviews. — For survey, "The Uniform Owner- 


: : ; Resident Relations Act," see 6 N.M.L. Rey. 293 (1976). 
tenancy in a "mobile home park", the legislature has 


47-8-3. Definitions. 


As used in the Uniform Owner-Resident Relations Act: 

A. "abandonment" means absence of the resident. from the dwelling, without notice to the 
owner, in excess of seven continuous days; providing such absence occurs only after rent for the 
dwelling unit is delinquent; 

B. "action" includes recoupment, counterclaim, set-off, suit in equity and any other proceeding 
in which rights are determined, including an action for possession; 

C.. "amenity" means a facility appurtenance or area supplied by the owner and the absence of 
which would not materially affect the health and safety of the resident or the habitability of the 
dwelling unit; 

D. "codes" includes building codes, housing codes, health and safety codes, sanitation codes and 
any law, ordinance or governmental regulation concerning fitness for habitation or the construc- 
tion, maintenance, operation, occupancy or use of a dwelling unit; 

E. "deposit" means an amount of currency or instrument delivered to the owner by the resi- 
dent as a pledge to abide by terms and conditions of the rental agreement; 

F. "dwelling unit" means a structure, mobile home or the part of a structure, including a hotel 
or motel, that is used as a home, residence or sleeping place by one person who maintains a house- 
hold or by two or more persons who maintain a common household and includes a parcel of land 
leased by its owner for use as a site for the parking of a mobile home; | 

G. "eviction" means any action initiated by the owner to regain possession of a dwelling unit 
and use of the premises under terms of the Uniform Owner-Resident Relations Act; 

H. "fair rental value" is that value that is comparable to the value established in the market 
place; . f 
I. "good faith" means honesty in fact in the conduct of the transaction concerned as evidenced 
by all surrounding circumstances; 

J. "normal wear and tear" means deterioration that occurs based upon the use for which the 
rental unit is intended, without negligence, carelessness, accident, abuse or intentional damage of 
the premises, equipment or chattels of the owner by the residents or by any other person in the 
dwelling unit or on the premises with the resident's consent; however, uncleanliness does not con- 
stitute normal wear and tear; 

K. "organization" includes a corporation, government, governmental subdivision or agency 
thereof, business trust, estate, trust, partnership or association, two or more persons DAYIDE, a joint 
or enone treet or any other legal or commercial entity; 

L. "owner" means one or more persons, jointly or severally, in whom is vested: 

(1) all or part of the legal title to property, but shall not include the limited partner in an 
association regulated under the Uniform Limited Partnership Act [repealed]; or 

(2) all or part of the beneficial ownership and a right to present use and enjoyment of the 
premises and agents thereof and includes a mortgagee in possession and the lessors, but shall not 
include a person or persons, jointly or severally, who as owner leases the entire premises to a les- 
see of vacant land for apartment use; ' 

M. . "person" includes an,individual, corporation, entity or organization; 

N.. "premises" means facilities, facilities and appurtenances, areas and other facilities held mie 
for use of the resident or whose use is promised to the resident coincidental with occupancy of a 
dwelling unit; 

O. "rent" means payments in currency or in-kind under terms and conditions of the rece 
agreement for use of a dwelling unit or premises, to be made to the owner by the resident, but pee 
not include deposits; 
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47-8-3 OWNER-RESIDENT RELATIONS 47-8-3 


P. "rental agreement" means all agreements between an owner and resident and valid rules 
and regulations adopted under Section 47-8-23 NMSA 1978 embodying the terms and conditions 
concerning the use and occupancy of a dwelling unit or premises; 

Q. "resident" means a person entitled under a rental agreement to occupy a dwelling unit in 
peaceful possession to the exclusion of others and includes the owner of a mobile home renting 
premises, other than a lot or parcel in a mobile home park, for use as a site for the location of the 
mobile home; . 

R. "roomer" means a person occupying a dwelling unit that lacks a major bathroom or kitchen 
facility in a structure where one or more major facilities are used in common by occupants of the 
dwelling units. As referred to in this subsection, "major facility", in the case of a bathroom, means 
toilet and either a bath or shower and, in the case of a kitchen, means refrigerator, stove or sink; 

S. "single family residence" means a structure maintained and used as a single dwelling unit. 
Notwithstanding that a dwelling unit shares one or more walls with another dwelling unit, it is a 
single family residence if it has direct access to a street or thoroughfare and shares neither heat- 
ing facilities, hot water equipment nor any other essential facility or service with any other dwell- 
ing unit; 

T. "substantial violation" means a violation of the rental agreement or rules and regulations by 
the resident or occurring with the resident's consent that occurs in the dwelling unit, on the prem- 
ises or within three hundred feet of the premises and that includes the following conduct, which 
shall be the sole grounds for a substantial violation: 

(1) possession, use, sale, distribution or manufacture of a controlled substance, excluding 
misdemeanor possession and use; 

(2) unlawful use of a deadly weapon; 

(3) unlawful action causing serious physical harm to another person; 

(4) sexual assault or sexual molestation of another person; 

(5) entry into the dwelling unit or vehicle of another person without that person's permis- 
sion and with intent to commit theft or assault; 

(6) theft or attempted theft of the property of another person by use or threatened use of 
force; or 

(7) intentional or reckless damage to property in excess of one thousand dollars ($1,000); 

U. "term" is the period of occupancy specified in the rental agreement; and 

V. "transient occupancy" means occupancy of a dwelling unit for which rent is paid on less than 
a weekly basis or where the resident has not manifested an intent to make the dwelling unit a 
residence or household. 


History: 1953 Comp., § 70-7-3, enacted by Laws in Subsection E; in Subsection I, substituted "that" for 
1975, ch. 38, § 3; 1977, ch. 55, § 1; 1983, ch. 122, § 18; "which" and substituted "residents or any other person in 
1985, ch. 146, § 1; 1989, ch. 340, § 1; 1995, ch. 195, § 2; the dwelling unit or on the premises with the resident's 
1997, ch. 89, § 1; 1999, ch. 91, § 1. consent" for "tenant, members of the tenant's household 

Bracketed material. — The bracketed material was or by his invitees or guests"; substituted "the Uniform 
inserted by the compiler and is not part of the law. Laws Limited Partnership Act" for "Sections 54-2-1 through 
2007, ch. 129, § 1206 repealed the Uniform Limited Part- 54-2-80 NMSA 1978" in Paragraph (1) of Subsection K; 
nership Act, effective January 1, 2009. For comparable inserted "corporation, entity" in Subsection L; added Sub- 
provisions, see the Uniform Revised Limited Partnership section S, redesignated former Subsection S as Subsection 
Act, Chapter 54, Article 2A NMSA 1978. T; added Subsection U; and made minor stylistic changes 

Cross references. — For the Mobile Home Park Act, throughout the section. 
see 47-10-1 NMSA 1978. The 1989 amendment, effective June 16, 1989, in Sub- 

The 1999 amendment, effective June 18, 1999, added section O, substituted "all written agreements" for “all 
present Subsection C, and redesignated the subsequent agreements written or oral". 
subsections accordingly; deleted "written" following The 1985 amendment added Subsection I and redes- 
"means all" in Subsection P; and rewrote Subsection T. ignated former Subsections I through R as Subsections J 

The 1997 amendment, effective June 20, 1997, sub- through S, respectively. 
stituted "in excess of seven continuous days" for "for one The 1983 amendment inserted "other than a mobile 
full rental period or in excess of seven days, whichever is home lot" in Subsection E, deleted "or of vacant land for a 
less" in Subsection A, deleted "other than a mobile home mobile home park or court" at the end of Paragraph (2) of 
lot" following "land" in Subsection E, and made stylistic Subsection J and inserted "other than a lot or parcel in a 
changes in Subsection S. mobile home park" in Subsection O. 


The 1995 amendment, effective July 1, 1995, deleted 


"as referred to in the Uniform Owner-Resident Relations ANNOTATIONS 
Act" preceding "includes" in Subsection C; inserted "in- Law reviews. — For survey, "The Uniform Owner- 
cluding a hotel or motel" following "part of a structure" Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 
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47-8-4 PROPERTY LAW 47-8-7 


What constitutes abandonment of residential or com- 
mercial lease - modern cases, 84. A.L.R.4th 183. 


Am, Jur. 2d, A.L.R. and C.J.S. references. => Recov- 
ery of expected profits lost by lessor's breach of lease, 92 
A.L.R.8d 1286. 


47-8-4. Principles of law and equity. 


Unless displaced by the provisions of the Uniform Owner-Resident Relations Act, the principles 
of law and equity, including the law relating to capacity to contract, mutuality of obligations, eq- 
uitable abatement, principal and agent, real property, public health, safety and fire prevention, 
estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy or other validating or 


invalidating cause supplement its provisions. 


History: 1953 Comp., § 70-7- 4, enacted by Laws 
1975, ch. 38, § 4; 1995, ch. 195, § 3. 

The 1995 amendment, effective July 1, 1995, inserted 
"equitable abatement" near the middle of the section, 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6.N.M.L, Rev, 293 (1976). 


47-8-5. General act. 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment § 17. 

Farmland cultivation arrangement as creating status 
of landlord-tenant or landowner-cropper, 95 A.L.R.3d 
1013. 


The Uniform Owner-Resident Relations Act being a general act is intended as a unified cover- 
age of its subject matter, and ho part of it is to be construed as impliedly repealed by subsequent 
legislation if that construction can reasonably be avoided. 


History: 1953 Comp., § 70-7-5, enacted by Laws 
1975, ch. 38, § 5. 


47-8-6. Recovery of damages. 


~ ANNOTATIONS’ 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment § 2. 


A. The remedies provided by the Uniform Owner-Resident Relations Act shall be so adminis- 
tered that the aggrieved party may recover damages as provided in the Uniform Owner-Resident 
Relations Act. The aggrieved party has a duty to mitigate damages. 

B. Any right or obligation declared by the Uniform Owner-Resident Relations Act is enforce- 
able by action unless. the provision declaring it specifies a different and limited effect. | 


History: 1953 Comp., § 70-7-6, enacted by Laws 
1975, ch. 38, § 6. 

Cross references, — For inapplicability of general 
forcible entry or detainer provisions to actions by land- 
lord, see 35-10-2 NMSA 1978, 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rey, 298 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 40 Am. 
Jur, 2d Housing Laws and Urban Development, § 17. 

Right and duty of lessor of advertising space, to relet in 
order to minimize damages from lessee's breach, 35 A.L.R. 
1536, 


47-8-7. Provision for agreement. 


Recovery of expected profits lost by lessor's breach « of 
lease, 92 A.L.R.3d 1286. 

Tenant! s recovery of damages for emotional distress 
under Uniform Residential Landlord and Tenant Act, 6 
A.L.R.4th 528. 

What constitutes willfulness or malice justifying land- 
lord's collection of statutory multiple damages for tenant's 
wrongful retention of possession, 7 A.L.R.4th 589. 

Respective rights in excess rent when landlord relets at 
higher rent during lessee's term, 50 A.L.R.4th 403. 

Landlord's duty, on tenant's failure to occupy, or aban- 
donment of, premises, to mitigate damages by accepting 
or procuring another tenant, 75 A.L.R.5th 1. - 

51C C.J.8, Landlord and Tenant §§ 247(2), 250(2). °° 


A claim or right arising under the Uniform Owner-Resident Relations Act or ona rental agree- 


ment may be settled by agreement. 
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47-8-8 OWNER-RESIDENT RELATIONS 47-8-9 


History: 1953 Comp., § 70-7-7, enacted by Laws ANNOTATIONS 


1975, ch. 38, § 7. 
oe Ly Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 49 Am. 
Jur. 2d Landlord and Tenant §§ 77, 690. 


47-8-8. Rights, obligations and remedies. 


The Uniform Owner-Resident Relations Act applies to, regulates and determines rights, obliga- 
tions and remedies under a rental agreement, wherever made, for a dwelling unit located within 
this state., 


History: 1953 Comp., § 70-7-8, enacted by Laws claimed that the magistrate court did not have subject 
1975, ch. 38, § 8. _ matter jurisdiction because defendant was not occupying 
Cross references. — For inapplicability of forcible en- the property pursuant to a rental agreement but pursuant 
try or detainer provisions, see 35-10-2 NMSA 1978. to a contract for the sale of the real property, the magis- 
For landlord's lien on tenant's penponalty, see 48-3-5 and trate court did not err in exercising jurisdiction because 
48-3-6 NMSA 1978. the plain language of the parties’ lease option contract 
demonstrates that the parties entered into a rental agree- 

ANNOTATIONS ment as defined in NMSA 1978 § 47-8-3 and subject to the 


Uniform Owner-Resident Relations Act (UORRA), and the 
plain language of NMSA 1978 § 47-8-10(A) demonstrates 
that the legislature has endowed magistrate courts with 
subject matter jurisdiction over claims arising from any 
conduct in this state governed by the UORRA or with re- 
spect to any claim arising from a transaction subject to 


Magistrate court had subject matter jurisdiction 
when it decided claim for possession. — Where the | 
parties entered into a lease option contract pursuant to 
‘which plaintiff agreed to lease and defendant agreed to 
rent a residential property in Vanderwagen, New Mexico 


for sixty months, and where the lease option contract in- , a Ree eee ts 
cluded an option to purchase the residence at any time UORRA for a dwelling located within its jurisdictional 


during the contract’s terms, and where defendant paid boundaries. White v. Farris, 2021-NMCA-0 14. 

plaintiff $10,000 that defendant claimed to be a'down pay- Law reviews, — For survey, "The Uniform Owner- 
ment toward the purchase price of the property but which Resident Relations Act," see 6 N.M.L. Rev. 293 (1976), 
was not mentioned in the lease option contract, and where Am. Jur, 2d, A.L.R. and C.J.S, references. — 40 Am. 


. ; Jur, 2d Housing Laws and Urban Development § 17. 
Rect ote ey sehee raeh eiuhe tai Ger NC ‘- ett What constitutes willfulness or malice justifying land- 
tion for restitution seeking possession of the property in lord's collection of statutory multiple damages for tenant's 
magistrate court, and where the magistrate court granted wrongful retention of possession, 7 A.L.R.4th 589, _ 
the writ of restitution and awarded damages, past-due Specificity of description of premises as affecting en- 
rent, and attorney fees, and where, on appeal, defendant forceability of lease, 73 A.L.R.4th 236, 


47-8-9. Exemptions. 


Unless created to avoid the application of the Uniform Owner-Resident Relations Act, the fol- 
lowing arrangements are exempted by that act: 

A. residence at an institution, public or private, if incidental td detention or the provision of 
medical, geriatric, counseling, religious, educational when room and board are an entity or similar 
service; 

B. occupancy under a contract of sale of a dwelling init or the property of which it is part, ifthe 
occupant is the purchaser or a person who succeeds to his interest; 

C. occupancy by a member of a fraternal or social organization in the portion of a structure 
operated for the benefit of the organization; 

D. transient occupancy in a hotel or motel; 

E. occupancy by an employée of an owner pursuant to a written rental or employment agree- 
ment that specifies the employee's right to occupancy is conditional upon employment in and about 
the premises; and 

F. occupancy under a rental agreement covering premises used by the occupant primarily for 
agricultural purposes. 


History: 1953 Comp., § 70-7-9, enacted by Laws | ANNOTATIONS 
1975, ch. 38, § 9; 1995, ch. 195, § 4. ; F "The Unik 0 
The 1995 amendment, effective July 1, 1995, substituted Law reviews. — For survey, ae Ber 


"that" for "which" in the introductory sentence, and substi- Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


tuted "pursuant to a written rental or employment agreement 
that specifies the employee's" for "whose" in Subsection E. 
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47-8-10 PROPERTY LAW 47-8-11 


47-8-10. Judicial jurisdiction. 


A. The district or magistrate court of this state may exercise jurisdiction over any person 
with respect to any conduct in this state governed by the Uniform Owner-Resident Relations 
Act or with respect to any claim arising from a transaction subject to this act for a dwelling unit 
located within its jurisdictional boundaries. In addition to any other method provided by rule 
or by statute, personal jurisdiction over a person may be acquired in,a civil action or proceeding 
instituted in the district or magistrate court by the service of process in the manner ares by 
this section. 

B. Ifa person is not ‘a resident of this state or is a ewianiasiche not: coathibrinreth to do blfokedaa in 
this state and engages in any conduct in this state governed by the Uniform Owner-Resident Rela- 
tions Act, or engages in a transaction subject to this act, he may designate an agent upon whom ser- 
vice of process may be made in this state. The agent shall be a resident of this state or a corporation 
authorized to do business in this state. The designation shall be in writing and shall be filed with 
the secretary of state. If no designation is made and filed or if process cannot.be served in this state 
upon the designated agent, process may be served upon the secretary of state, but service upon him 
is not effective unless the plaintiff or petitioner immediately mails a copy of the process and plead- 
ing by registered or certified mail to the defendant or respondent at his last reasonably ascertain- 
able address. An affidavit of compliance with this section shall be filed with the clerk of the court on 
or before the return day of the process, if any, or within any further time the court allows. 


History: 1953 Comp., § 70-7-10, enacted by Laws respect to any claim arising from a transaction subject 
1975, ch. 38, §10. to UORRA for a dwelling located within its jurisdictional 
: boundaries. White v. Farris, 2021-NMCA-014. 
ANNOTATIONS District. court, had subject matter jurisdiction 
Magistrate court had subject matter jurisdiction over Plaintiff's claim for damages pursuant to its 
when it decided claim for possession. — Where the original jurisdiction, — Where the parties entered into 
parties entered into a lease option contract pursuant to a lease option contract pursuant to which plaintiff agreed 
which plaintiff agreed to lease and defendant agreed to to lease and defendant agreed to rent a residential prop- 
rent a residential property in Vanderwagen, New Mexico erty in Vanderwagen,.New Mexico for sixty months, and 
for sixty months, and where the lease option contract in- where the lease option contract included an option to 
cluded an option to purchase the residence at any time purchase the residence at any time during the contract’s 
during the contract’s terms, and where defendant paid terms, and where defendant paid plaintiff $10,000, which 
plaintiff $10,000 that defendant claimed to be a down pay- was not mentioned i in the lease option contract but which 
ment toward the purchase price of the property but which defendant claimed to be a down payment toward the pur- 
was not mentioned in the lease option contract, and where chase price of the property, and where defendant stopped 
defendant stopped making monthly payments on the making monthly payments on the property after two 
property after two years, and where plaintiff filed a peti- years, and where plaintiff filed a petition for restitution 
tion for restitution seeking possession of the property in seeking possession of the property in magistrate court, 
magistrate court, and where the magistrate court granted and where the magistrate court granted ithe writ of resti- 
the writ of restitution and awarded damages, past-due tution and awarded damages, past-due rent, and attorney 
rent, and attorney fees, and where, on appeal, defendant fees, and where, on de novo appeal, the district court ruled 
claimed that the magistrate court did not have subject in plaintiff’s favor'on all issues and awarded plaintiff 
matter jurisdiction because defendant was not occupying back-rent, damages over $10,000, and attorney fees, and 
the property pursuant to a rental agreement but pursuant where defendant argued that the district court did not 
to. a contract for the sale of the real property, the magis- have subject matter jurisdiction, arguing that the grant 
trate court did not err in exercising jurisdiction because of authority to magistrate courts would have prevented 
the plain language of the parties’ lease option contract the district court, on de novo appeal, from awarding more 
demonstrates that the parties entered into arental agree- . * than $10,000 in damages, the district court did not err in 
ment as defined in NMSA 1978 § 47-8-3 and subject to the exercising jurisdiction because the district court decided 
Uniform Owner-Resident Relations Act (UORRA), and the plaintiffs claim for damages pursuant to its original ju- 
plain language of NMSA 1978 § 47-8-10(A) demonstrates risdiction and therefore any limits on the district court’s 
that the legislature has endowed magistrate courts with ; de novo appellate jurisdiction did not apply here. White v. 
subject matter jurisdiction over claims arising from any Farr is, 2021-NMCA- 014. 


conduct in this state governed by the UORRA or with 


47-8-11. Obligation of good faith. 
Every duty under.the Uniform Owner-Resident Relations Act.and every act which must.be per- 


formed as a condition precedent to the exercise of a right or remedy under the Uniform Owner- 
Resident Relations Act imposes an obligation of good faith i in its performance or enforcement. 
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47-8-12 OWNER-RESIDENT RELATIONS 47-8-13 


History: 1953 Comp., §'70-7-11, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references, — 49 Am. 
1975, ch, 38,$11. | Jur. 2d Landlord and Tenant § 109 et seq, 
yaa When lessor may withhold consent under unquali- 


ANNOTATIONS fied provision in lease prohibiting assignment or sub- 
Law reviews. — For survey, "The Uniform Owner- letting of leased premises without lessor's consent, 21 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). Assinar 183) 
"The 1988 amenament gic ye tah ae 510 O.J.S, Landlord and Tenant § 2(1). 


47-8-12. Inequitable agreement provision. 


A. If the court, as a matter of law, finds that any provision of a rental agreement was inequi- 
table when made, the court may limit the application of such inequitable provisions to avoid an 
inequitable result. 

B. Ifinequitability is put into issue by a party to the rental agreement, the parties to the rental 
agreement shall be afforded a reasonable opportunity to present evidence as to the setting, pur- 
pose and effect of the rental agreement, or settlement, to aid the court in making determination. 


History: 1953 Comp., § 70-7-12, enacted by Laws Review on appeal. — The determination of whether 

1975, ch. 38, § 12. i a rental agreement is inequitable should not be made de 

novo on review. Appellate courts should not be de novo 

ANNOTATIONS courts of equity in landlord-tenant disputes. Ramirez- 

Purpose of section. — This section modifies common- Eames v. Hover, 1989-NMSC-038, 108 N.M. 520, 775 P.2d 
law principles by allowing the court to make a determi- 722. ; " : 

nation, of the underlying fairness of the rental agreement Law reviews. — For survey, "The Uniform Owner- 


when made and allowing selective enforcement of the con- Resident Relations Act," see 6 N.M.L. Rev-293 (1976). 
tract to bring about an equitable result. Ramirez-Eames v. Am, Jur, 2d, A.L.R. and C.J.S. references. — Ap- 


ie "1989. NMSC-038, 108 N.M. 520.775 P.2d 729, plication of usury laws to,transactions characterized as 
over } 20,7715 P.ad 722 "leases," 94 A.L.R.3d 640. 


47-8-13. Service of notice. 


A. A person has notice of a fact if: 
(1) he has actual knowledge of it; 
(2) he has received a notice or notification of it; or 

}, (8). from/‘all facts and.circumstances known to him at the time in question he has reason 
to know that it exists. 

B. Aperson notifies or gives a fotice or notification to anather by taking steps reasonably calcu- 
lated to inform the other in ordinary course, whether or not the other actually comes to know of it. 
_C...A person receives a notice or notification: 

(1) when it comes to his attention; 

. (2) where written notice to the owner is pacified: when it is mailed or otherwise delivered 
at the place of business of the owner through which the rental agreement was made or at any 
place held out by him.as the place for receipt of the communication; or 

(3) if written notice to the resident is required, when it is delivered in hand to the resident 
or mailed to him at the place held out by him as the place for receipt of the communication, or in 
the absence of such designation, to his last known place of residence. 

D. Notwithstanding any other provisions of this section, notice to a resident for nonpayment of 
rent, shall be effective only when hand delivered or mailed to the resident or posted on an exterior 
door of the dwelling unit. In all other cases where written notice to the resident is required, even 
if there is a notice by posting, there must also be a mailing of the notice by first class mail or hand 
delivery of the notice to the resident. The date of a posting shall be included, in any notice posted, 
mailed or hand delivered, and shall constitute the effective date of the notice. A posted notice shall 
be affixed to a door by taping all sides or placed in a fixture or receptacle designed for notices or mail. 

E.. Notice, knowledge or.a notice or notification received by the resident or person is effective 
for a particular transaction from the time it is brought to the attention of the resident. or person 
conducting that transaction, and in any event from the time it would have been brought to the 
resident's or person's attention if the resident or person had exercised reasonable diligence. 
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47-8-14 PROPERTY LAW 47-8-15 
F. Where service of notice is required under the Uniform Owner-Resident Relations Act, and 
the item is mailed but returned as undeliverable, or where the last known address is the vacated 


dwelling unit, the owner shall serve at least one additional notice if an alternative address has 


been provided to the owner by the resident. 


History: 1953 Comp., § 70-7-18, enacted by Laws 
1975, ch. 38, § 13; 1995, ch. 195, § 5. 

The 1995 amendment, effective July 1, 1995, divided 
Subsection B to form Subsection C; in Subsection C, sub- 
stituted "where written notice to the owner is required, 


when" for "in the case of the owner", and inserted "mailed . 


or otherwise" preceding "delivered" in Paragraph (2), 
substituted "if written notice to the resident is required, 
when" for "in the case of the resident" in Paragraph (3); 
added Subsections D and F; and redesignated former Sub- 
section C as Subsection E. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 
of tenant holding over after termination of definite term 
to notice to quit, 19 A.L.R. 1405, 156 A.L.R. 1310, 

Notice by landlord of change in rent or other modifica- 
tion of tenancy, as affecting rights and liabilities incident 
to tenant's holding over after expiration of term or rent 
period or time fixed by notice, 109 A.L.R. 197. 

Sufficiency as to parties giving or receiving notice of ex- 
ercise of option to renew or extend lease, 34 A.L.R.4th 857, 


47-8-14. Terms and conditions of agreement. 


The owner and resident may include in a rental agreement terms and conditions not prohibited 
by the Uniform Owner-Resident Relations Act or other rule of law including rent, term of the 
agreement or other provisions governing the rights and obligations of the parties, » 


History: 1953 Comp., § 70-7-14, enacted by Laws 
1975, ch. 38, § 14. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 


Application of usury laws to transactions characterized 
as "leases," 94 A.L.R.3d 640. 

Sufficiency of provision of lease to effect second or per- 
petual right of renewal, 29 A.L.R.4th 172, 

51C C.J.S. Landlord and Tenant §§ 235 to 248, 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 
Am. Jur, 2d, A.L.R. and C.J.S. references, — 49 Am. 
Jur. 2d Landlord and Tenant § 45 et seq. 


47-8-15. Payment of rent. 


A. The resident shall pay rent in accordance with the rental agreement. In the absence of an 
agreement, the resident shall pay as rent the fair rental value for the use of ate Shire and oc- 
cupancy of the dwelling unit. 

B. Rent is payable without demand or notice at the time nid place sareatte upon by the pixbtioal 
Unless otherwise agreed, rent is payable at the dwelling unit. Unless otherwise agreed, periodic 
rent is payable at the beginning of any term of one month or less and otherwise in equal monthly 
installments at the beginning of each monthly period. The date of one month to the same date . 
the following month shall constitute a term of one month. i 

C. Unless the rental agreement fixes a definite term, the residency is week-to-week in the case 
of a person who pays weekly rent and in all other cases month-to-month. 

D. Ifthe rental agreement provides for the charging of a late fee, and if the resident does not pay 
rent in accordance with the rental agreement, the owner may charge the resident a late fee in an 
amount not to exceed ten percent of the total rent payment for each rental period that the resident 
is in default. To assess a late fee, the owner shall provide notice of the late fee charged no later than 
the last day of the next rental period immediately following the period in which the default occurred: 

E. An owner may not assess a fee from the resident for occupancy of the dwelling unit by a rea- 
sonable number of guests for a reasonable length of time. This shall not preclude charges for use of 
premises or facilities other than the dwelling unit by guests. 

F. An owner may increase the rent payable by the resident in a month-to-month residency by 
providing written notice to the resident of the proposed increase at least thirty days prior to the 
periodic rental date specified in the rental agreement or, in the case of a fixed term residency, at 
least thirty days prior to the end of the term. In the case of a periodic residency of less than one 
month, written notice shall be provided at least one rental period in advance of the first rental 
payment to be increased. 
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47-8-16 


OWNER-RESIDENT RELATIONS 


47-8-18 


G. Unless agreed upon in writing by the owner and the resident, a resident's payment of rent 


may not be allocated to any deposits or damages. 


History: 1953 Comp., § 70-7-15, enacted by Laws 
1975, ch. 38, § 15; 1995, ch. 195, § 6. 

The 1995 amendment, effective July 1, 1995, inserted 
"the" preceding "case" in Subsection C, and added Subsec- 
tions D to G, 


ANNOTATIONS 


Notice of late fees required. — Landlords failed to 
give notice of late fees in any month in which they claimed 
they intended to collect late fees; as such, the trial court 


Mexico Uniform Owner-Resident Relations Act. Hedicke v. 
Gunville, 2003-NMCA-032, 133 N.M. 385, 62 P.8d 1217, 
cert. denied, 133 N.M. 413, 63 P.3d 516, 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 49 Am. 
Jur, 2d Landlord and Tenant § 711 et seq. 

Inability to obtain license, permit, or charter required 
for tenant's business as defense to enforcement of lease, 
89 A.L.R.8d 329. 

52 C.J.S Landlord and Tenant §§ 534 to 546. 


did not err in ruling that the landlords were not entitled to 
collect late fees because they did not comply with the New 


47-8-16. Waiver of rights prohibited. 


No rental agreement may provide that the resident or owner agrees to waive or to forego rights 
or remedies under the law. 


ANNOTATIONS 


Law reviews, — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L, Rev. 293 (1976). 


History: 1953 Comp., § 70-7-16, enacted by Laws 
1975, ch. 88,816. | 


47-8-17. Unlawful agreement provision. 


If an owner deliberately uses a rental agreement containing provisions known by him to be pro- 
hibited by law, the resident may recover damages sustained by him resulting from application of 
the illegal provision and reasonable attorney's fees. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Ap- 
plication of usury laws to transactions characterized as 
"leases," 94 A.L.R.3d 640. 

51C C.J.S. Landlord and Tenant § 304. 


History: 1953 Comp., § 70-7-17, enacted by Laws 
1975, ch. 38, § 17, 


47-8-18. Deposits. 


A. An owner is permitted to demand from the resident a reasonable deposit to be applied by 
the owner to recover damages, if any, caused to the premises by the resident during his term of 
residency. 

(1) Under the terms of an annual rental agreement, if the owner demands or receives 
of the resident such a deposit in an amount greater than one month's rent, the owner shall be 
required to pay to the resident annually an interest equal to the passbook interest permitted to 
savings and loan associations in this state by the federal home loan bank board on such deposit. 

(2) Under the terms of a rental agreement of a duration less than one year, an owner shall 
not demand or receive from the resident such a deposit in an amount in excess of one month's rent. 

B. It.is not the intention of this section to include the last month's prepaid rent, which may 
be required by the rental agreement as a deposit as defined in Subsection D [E] of Section 47-8-3 
NMSA 1978. Any deposit as defined in Paragraph (1) of Subsection A of this section shall not be 
construed as prepaid rent. | 

C. Upon termination of the residency, property or money held by the owner as deposits may 
be applied by the owner to the payment of rent and the amount of damages which the owner has 
suffered by reason of the resident's noncompliance with the rental agreement or Section 47-8- 
22 NMSA 1978. No deposit shall be retained to cover normal wear and tear. In the event actual 
cause exists for retaining any portion of the deposit, the owner shall provide the resident with 


919 


© 2022 State. of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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an itemized written list of the deductions from the deposit and the balance of:the deposit, if any, 
within thirty days of the date of termination of the rental agreement or resident departure, which- 
ever is later, The owner is deemed to have complied with this section by mailing the statement and 
any payment required to the last known address of the resident. Nothing in this section shall pre- 


clude the owner from retaining portions of the deposit for nonpayment of rent or utilities, aad 


work or other legitimate damages. . 


D. If the owner fails to provide the resident with a written statement of dodumarne from the 
deposit and the balance shown by the statement to be due, within thirty days.of the termination 


of the tenancy, the owner: 


(1) shall forfeit the right to withhold any portion of the deposit; yn 
(2) shall forfeit the right to assert any counterclaim i in any action brought to recover that 


deposit; 


(3) shall be liable to the resident for court costs and reasonable attorneys’ fees; and 
(4) shall forfeit the right to assert an independent action against the resident for ese 


to the rental property. 


E. An owner who in bad faith retains a deposit in violation of this pectin is liable for : a civil 
penalty in the amount of two hundred fifty dollars ($250) payable to the resident. 


History: 1953 Comp., § 70-7-18, enacted by Laws 
1975, ch. 38, § 18; 1985, ch. 146, § 2; 1989, ch. 340, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Subsec- 
tion D of 47-8-3 NMSA 1978 was redesignated Subsection 
E by Laws 1999, ch. 99, § 1. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section D, added Paragraph (4); and added Subsection B: 

The 1985 amendment substituted "Section 47-8-3 
NMSA 1978" for "Section 3 of the Uniform Owner- 
Resident Regulations Act" at the end of the first sentence 
and inserted "of Subsection A" following "Paragraph (1)" 
in the second sentence of Subsection B, substituted "Sec- 
tion 47-8-22 NMSA 1978" for "Section 22 of the Uniform 
Owner-Resident Relations Act" at the end of the first 
sentence, deleted the former second sentence, relating to 
delivering the balance of the deposit and prepaid rent to 
the resident, and added the second, third, and fourth sen- 
tences of Subsection C and deleted the former provisions 
of Subsection D which read.as set out in the 1982 Replace- 
ment Pamphlet. 


ANNOTATIONS 


Duty to provide list of damages, — When the land- 
lord failed to provide her tenant with an itemized list of 
damage deductions as required by Subsection C, she for- 
feited her right to withhold any portion of the deposit or to 


47-8-19. Owner disclosure. 


file suit for damages as provided by Subsection D, and the 
tenant was entitled to an award of attorney's fees. Garcia 
v. Thong, 1995-NMSC-030, 119 N.M. 704, 895 P.2d 226. 

Itemization not required when deposit used to 
cover deficient rent. — A landlord was entitled to apply 
the security deposit to the tenant's deficient rent payment 
without sending a written itemization. Bruce v. Ago 
1996-NMSC-030, 121 N.M. 755, 918 P.2d 341, " 

Unreasonable deposit. — The tenants' $50,000 was 
not,a security deposit, and therefore there could be no in- 
terest due on it and no conversion as a matter of law; a de- 
posit under the statute was required to be reasonable and 
most deposits were limited to one month's rent, or, if not, 
be somewhat greater, but not by a multiple of 32. Hedicke 
v. Gunville, 2003-NMCA-082, 183 N.M. 335, 62 P.3d 1217, 
cert. denied, 133 N.M. 4138, 63 P.3d 516. 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 

Am. Jur, 2d, A.L.R. and C.J.S,. references. — 49 Am. 
Jur. 2d Landlord and Tenant § 119 et seq. 

Landlord and tenant: violation of statute or ordinance 
requiring landlord to furnish specified facilities or ser- 
vices as ground of liability for injury resulting from ten- 
ant's attempt to deal with deficiency, 63 A.L.R.4th 883. 

Landlord-tenant security deposit legislation, 63 
A.LiR.4th 901. 

52 C.J.S.,. Landlord and Tenant 8§ 47 2(1) to 476, 


A. The owner or any person authorized to enter into a rental agreement on his behalf shall dis- 
close to the resident in writing at or before the SISO Neh Bey of the residency the name, address 


and telephone number of: 


(1). the person authorized to manage the premises; and ; 
(2) an owner of the premises or a person authorized to act for and on behalf of the owner 


for the purpose of service of process and for the pul puEe of pOUery ite and receipting for notices and 
demands. © 

B, The information required to be furnished by this section shall be kept current, and eee sec- 
tion extends to and is enforceable against any successor, owner or manager. 

C. ‘A person designated under Paragraph (2) of Subsection A of this section becomes an seat 
of each person who is an owner for the purpose of service of process and receiving and receipting 
for notices and demands. A person designated under Paragraph (1) of Subsection A of this section 
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47-8-20 OWNER-RESIDENT RELATIONS 47-8-20 


becomes an agent of each person who is an owner for the purpose of performing the obligations 

of the owner under the Uniform Owner-Resident Relations Act and under the rental agreement. 
D. Failure of the owner to comply with this section shall relieve the resident from the obliga- 

tion to provide notice to: the owner as required by the Uniform Owner-Resident Relations Act. 


History: 1953 Comp., § 70-7-19, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 19; 1995, ch. 195, § 7. p ’ 2 

Cross references. — For the Real Estate Disclosure Law reviews. — For survey, "The Uniform Owner- 
Act, see 47-13-1 NMSA 1978. ‘Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 

The 1995 amendment, effective July 1, 1995, substi- Am. Jur. 2d, A.L.R. and C.J.S. references. — 51C 
tuted "name, address and telephone number" for "name C.J.S. Landlord and Tenant § 307. 


and address" in Subsection A, and added Subsection D. 


47-8-20. Obligations of owner. 


A. The owner shall: 
| (1) substantially comply with requirements of the Pe Ticats minimum housing codes ma- 
terially affecting health and safety; 

(2) make repairs and do whatever is necessary to put and keep the premises in a safe 
condition as provided by applicable law and rules and regulations as provided in Section 47-8-23 
NMSA 1978; 

(3) keep common areas of the premises in a safe condition; 

(4) maintain in good and safe working order and condition electrical, plumbing, sanitary, 
heating, ventilating, air conditioning and other facilities and appliances, including elevators, if 
any, supplied or required to be supplied by him; 

(5) provide and maintain appropriate receptacles and conveniences for the removal of 
ashes, garbage, rubbish and other waste incidental to the occupancy of the cyelling unit and ar- 
range for their removal from the appropriate receptacle; and 

(6) supply running water and a reasonable amount of hot water at all tiring and reason- 
able heat, except where the building that includes the dwelling unit is not required by law to be 
equipped for that purpose or'the dwelling unit is so constructed that heat or hot water is gener- 
ated by an installation within the exclusive control of the resident and supplied by a direct public 
utility connection. 

B. If there exists a minimum housing code applicable to the premises, the owner's maximum 
duty under this section shall be determined by Paragraph (1) of Subsection A of this section. The 
obligations imposed by this section are not intended to change existing tort law in the state. 

C. The owner and resident of a single family residence may agree that the resident perform the 
owner's duties specified in Paragraphs (5) and (6) of Subsection A of this section and also specified 
repairs, maintenance tasks, alterations and remodeling, but only if the transaction is in writing, 
for consideration, entered into in good faith and not for the purpose of evading the obligations of 
the owner. 

D. The owner and resident of a dwelling unit other than a single family residence may agree that 
the resident is to perform specified repairs, maintenance tasks, alterations or remodeling only if: 

. (1) the agreement of the parties is entered into in good faith and not for the purpose of 
evading the obligations of the owner and is set forth in a separate ee signed by the parties 
and supported by consideration; and 

(2) the agreement does not diminish or affect the obligation of the owner to other residents 
in the premises. 

E. Notwithstanding any provision of this section, an owner may arrange with a resident to 
perform the obligations of the owner. Any such arrangement between the owner and the resident 
will not serve to diminish the owner's obligations as set forth in this section, nor shall the failure 
of the resident to perform the obligations of the owner serve as a basis for eviction or in any way be 
considered a material breach by the resident of his obligations under the Uniform Owner-Resident 
Relations Act or the rental agreement. | 

F. In multi-unit housing, if there is separate utility metering for each unit, the resident shall 
receive a copy of the utility bill for his unit upon request made to the owner or his agent. If the unit 
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is submetered, the resident shall then be entitled to receive a copy of the apartment's utility bill. 
When utility bills for common areas are separately apportioned between units and the:costs are 
passed on to the residents of each unit, each resident may, upon request, receive.a copy of all utility 
bills being apportioned. The calculations used as the basis for apportioning the cost of utilities for 
common areas and submetered apartments shall be made available to any resident upon request. 
The portion of the common area cost that would be allocated to an empty unit if it were occupied 
shall not be allocated to the remaining residents. It is solely the owner's responsibility to supply 
the items and information in this subsection to the resident upon request. The owner may charge 
an administrative fee not to exceed five dollars ($5.00) for each monthly request of the items’ Bn 
this subsection. 

G. The owner shall provide a written rental agreement to each resident prior to the beginning 


of occupancy. 


History: 1953 Comp., § 70-7-20, enacted by Laws 
1975, ch. 38, § 20; 1987, ch. 297, § 1; 1989, ch. 340, § 3; 
1999, ch, 91, § 2. 

The 1999 amendment, effective June 18, 1999, in Sub- 
section F substituted "resident" for "tenant" in the next- 
to-last sentence and "five dollars ($5.00)" for "two'dollars 
($2.00)" in the last sentence; and substituted "resident" 
for "tenant" in Subsection G. 

The 1989 amendment, effective June 16, 1989, added 
Subsection G, 

The 1987 amendment, effective June 19, 1987, sub- 
stituted "Section 47-8-23 NMSA 1978" for "Section 23 of 
the Uniform Owner-Resident Relations Act" in Subsection 
A(2) and added Subsection F. 


ANNOTATIONS 


Loss of use damages are available for reparable 
property, but not for completely destroyed ‘prop- 
erty. Behrens v. Gateway Court, L.L.C., 2013-NMCA-097, 
cert, granted, 2013-NMCERT-009, 

Loss of use damages are not available for com- 
pletely destroyed property. — Where plaintiff rented 
a mobile home unit from defendant; a fire destroyed the 
mobile home and its contents; and the fire was caused by 
an electrical short in the wiring of an old air conditioner 
that had been left under the porch of the mobile home 
when defendant installed a new air conditioner in the 


mobile home, plaintiff was not entitled to loss of use dam- _ 
ages for plaintiff's completely destroyed property. Behrens ~ 


v. Gateway Court, L.L.C., 2013-NMCA-097, cert. granted, 
2013-NMCERT-009, | 

Owners required to supply heat, unless specific 
legal objection. — The legislature intended to require 


owners to provide reasonable heat; unless they could show : 


some specific law exempting them from the requirement. 
T. W.I.W., Inc. v. Rhudy, 1981-NMSC-062, 96 N.M. 354, 630 
P.2d 753, 

Subsection (A)(6) places burden upon owner to 
show. that a law exists which exempts him from pro- 
viding reasonable heat for the resident. TW.J.W.,, Ine. v. 
Rhudy, 1981-NMSC-062, 96 N.M. 354, 630 P.2d 753. 

Loose dogs as unsafe condition. — Under the right 
circumstances, dogs roaming loose, upon the common 


47-8-21. Relief of owner liability. © 


grounds of a government-operated residential complex 
could represent an unsafe condition. Castillo v, County of 
Santa Fe, 1988-NMSC-037, 107 N.M. 204, 755 P.2d 48. 
Unsafe condition of common area. — Where a child 
went through a hole in the fence around his apartment 
complex:playground and was struck by a car and killed, 
the landlord, who undertook to provide a playground for 
children in a potentially hazardous area, was under a le- 
gal obligation to maintain the playground in a reasonably 
safe condition; so that children playing on the playground 
would be unable;to escape from the playground and po- 
tentially be injured beyond its confines. Calkins v. Cox Es- 
tates, 1990-NMSC-044, 110 N.M. 59, 792 P.2d 36. 
No right to complain about neighbors. — Sec- 


tion 47-8-39A(3) NMSA 1978 does not bar an owner's oth- 


erwise proper action for possession of the premises after 
termination of a ‘month-to-month residency, where the 
owner is retaliating against the resident for complaining 
about noisy neighbors. Casa Blanca Mobile Home Park v. 


Hill, 1998-NMCA-094, 125 N.M. 465, 963 P.2d 542. 


Law reviews, — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 .N.M.L. Rev. 293 (1976). 

For annual survey of New. Mexico law relating to prop- 
erty, see 13 N.M.L, Rev. 435 (1983). 

For survey of 1990-91 tort law, see 22 NM L. hn 799 
(1992)is ¢: Ps 

Am. Jur. 2d, A.L.R. and C..S. Pafescnicee, — Failure 
of landlord to make, or permit tenant to make, repairs or 
alterations required by public authority as constructive 
eviction, 86 A.L.R.3d 352. 

Measure of damages for landlord's breach of implied 
warranty of habitability, 1 A.L.R.4th 1182, — 

Liability of owner or occupant of premises to fireman 


,coming thereon in discharge of his duty, 11 A.L.R.4th-597, 


Applicability of exculpatory clause in lease to lessee's 
damages resulting from defective original design or con- 
struction, 30 A.L.R.4th 971. 

Strict liability of landlord fori injury or death of tenant 


or third person caused by defect in premises leased for 


residential use, 48 A.L.R.4th 638. 
Legal aspects of speed bumps, 60 A.L.R.4th 1249. ~ 
Liability of landlord for. injury or death occasioned by 


_ swimming pool maintained for tenants, 62 A.L.R.5th 475. 


A. Unless otherwise hiswanitl ‘upon verdninertion of the owner's intéréatn in ‘the dwelling ullity 
including but not limited to terminations ‘of interest by sale, assignment, death, bankruptcy, ap- 
pointment of receiver or otherwise, the owner is relieved of all liability under the rental agreement 
and of all obligations under the Uniform Owner-Resident Relations Act as to events occurring 
subsequent to written notice to the resident of the termination of the owner's interest. The succes- 
sor in interest to the owner shall be liable for allobligations under the rental agreement or under 
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47-8-22 OWNER-RESIDENT RELATIONS 47-8-23 
the Uniform Owner-Resident Relations: Act. Upon receipt by the resident: of written notice of the 
termination of the owner's interest in the: dwelling unit, the resident shall pay all future rental 
payments, when due, to the successor in interest to the owner. 

B. Unless otherwise agreed, a manager of premises that include a dwelling unit is raliével of 
liability under the rental agreement and the Uniform Owner-Resident Relations Act as to events 
occurring after written notice to the resident of the termination of his management. 


‘History: 1953 Comp., § 70-7-21, enacted by Laws. 
1975, ch. 38, § 21. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


47-8-22. Obligations of resident. 


The resident shall: 

A. comply with obligations imposed upon residents by applicable minimum standards of hous- 
ing codes materially affecting health or safety; 

B. keep that part of the premises that he occupies and uses as clean and safe as the condition 
of the premises permit, and, upon termination of the residency, place the dwelling unit in as clean 
condition, excepting ordinary wear and tear, as when residency commenced; f 

C.. dispose from his dwelling unit all ashes, rubbish, garbage and other waste in a clean and 
safe. manner; 

D. keep all plumbing fixtures in the dwelling unit or used by the resident as clean as their 
condition permits; 

EK. use in a reasonable manner all electrical, plumbing, sanitary, heating, ventilation, air condi- 
tioning and other facilities and appliances including elevators, if any, in the premises; 

F. not deliberately or negligently destroy, deface, damage, impale or remove any part of the 
premises or knowingly permit any person to do so; 

G.. conduct himself and require other persons on. the premises with his consent to conduct 
themselves in a manner that will not disturb his neighbors’ peaceful enjoyment of the premises; 

H. abide by all bylaws, covenants, rules or regulations of any applicable condominium regime, 
cooperative housing agreement or neighborhood association not, inconsistent with owner's rights 
or duties; and 

I. not knowingly commit or consent to any other person knowingly committing a substantial 
violation. ) 


History: 1953 Comp., § 70-7-22, enacted by Laws 
1975, ch. 38, § 22; 1995, ch. 195, § 8. 

The 1995 amendment, effective July 1, 1995, added 
Subsection I’and made minor stylistic changes through- 
out the section. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976)... 


Am. Jur. 2d, A.L.R. and C.J.S. references. - r- 49:-Am. 
Jur. 2d Landlord and Tenant §§ 507, 538 et seq. 

Liability of lessee to persons injured by defects in prem- 
ises or property after surrender of possession by lessee, 11 


A,L.R.4th 579, 


Liability of owner or occupant of premises to fireman 
coming thereon in discharge of his duty, 11 A.L.R.4th 597, 
Measure and elements of Damages for Lessee's breach 
of covenant as to repairs, 45 A.L.R.5th 251. ' 
51C C.J.S, Landlord and Tenant 8§ 235 to 243. 


47-8-23. Application of rules or regulations. 


An owner, from time to time, may adopt rules or regulations, however described, concerning the 
resident's use and occupancy of the premises. They are enforceable as provided in Section 47-8-33 


NMSA 1978 against the resident only if: 


A. their purpose is to promote the appearance, convenience, safety or welfare of the residénts 
in the premises, preserve the owner's property from abusive use or make a fair distribution of ser- 
vices and facilities held out for the residents generally; 

B._ they are reasonably related'to the purpose for which they are adopted; 

C. they apply to all residents in the premises in a fair manner; 
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47-8-24 PROPERTY LAW 47-8-24 


D:. they are sufficiently explicit in their prohibition, direction or limitation of the hee 
conduct to fairly inform him of what he must or must not do to comply; . 

E. they are not for the purpose of evading the obligations of the owner; and 

F. the resident is presented with copies of existing rules and regulations at the time he enters 
into the rental agreement and is presented notice of amendments to the rules and regulations and 
rules and regulations adopted subsequent to the time he enters into the rental agreement. A rule 
or regulation adopted after the resident enters into the rental agreement is enforceable against 
the resident if reasonable notice of its adoption is given to the resident and it does not work a sub- 
stantial modification of his bargain. 


History: 1953 Comp., § 70-7-23, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 23; 1995, ch. 195, § 9. : “The Unif O 
The 1995 amendment, effective July 1, 1995, made Law reviews. — For survey, 6; Unilorm:> Uwner. 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976), 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 49 Am. 
Jur. 2d Landlord and Tenant §§ 507, 538 et seq. 
51C C.J.S. Landlord and Tenant §§ 235 to 243. 


minor stylistic changes throughout the section. 


47-8-24. Right of entry. 


A. The resident shall, in accordance with provisions of the rental agreement and notice provi- 
sions as provided in this section, consent to the owner to enter into the dwelling unit in order to 
inspect the premises, make necessary or agreed repairs, decorations, alterations or improvements, 
supply necessary or agreed services or exhibit the dwelling unit to prospective or actual purchas- 
ers, mortgagees, prospective residents, workmen or contractors; provided that: 

(1) unless otherwise agreed upon by the owner and resident, the owner may enter the 
resident's dwelling unit pursuant to this subsection only after giving the resident twenty-four 
hours written notification of his intent to enter, the purpose for entry and the date and reasonable 
estimate of the time frame of the entry; 

(2) this subsection is not applicable to entry by the owner to perform repairs or services 
within seven days of a request by the resident or when the owner is accompanied by a public official 
conducting an inspection or a cable television, electric, gas or telephone company representative; and 

(3) where the resident gives reasonable prior notice and alternate times or dates for entry 
and it is practicable or will not result in economic detriment to the owner, then the owner shall 
attempt to reasonably accommodate the alternate time of entry. 

B. The owner may enter the dwelling unit without consent of the resident in case of an emer- 
gency. 

C. The owner shall not abuse the right of access. 

D, The owner has no other right of access except by court order, as permitted by this section if 
the resident has abandoned or surrendered the premises or if the resident has been absent from 
the premises more than seven days, as permitted in Section 47-8-34 NMSA 1978. | 

E. . If the resident refuses to allow lawful access, the owner may obtain injunctive relief to com- 
pel access or terminate the rental agreement. In either case, the owner may recover damages. - 

F. If the owner makes an unlawful entry, or a lawful entry in an unreasonable manner, or 
makes repeated demands for entry that are otherwise lawful but that have the effect of unreason- 
ably interfering with the resident's quiet enjoyment of the dwelling unit, the resident may obtain 
injunctive relief to prevent the recurrence of the conduct or terminate the rental agreement. In 
either case, the resident may recover damages. 


. History: 1953 Comp., § 70-7-24, enacted by Laws NMSA 1978" at the end and made minor stylistic changes; 


1975, ch. 38, § 24; 1995, ch. 195, § 10. and added Subsections E and F. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, inserted "and notice provisions as provided in ANNOTATIONS Tint 
this section" near the beginning, substituted "; provided Law reviews. — For survey, "The Uniform Owner- 
that:" for a period at the end of the introductory para- Resident Relations Act." see 6 NM L. Rev, 293 (1976). ” 
graph, added Paragraphs (1) to (3);,in Subsection D, added Am, Jur. 2d, A.L.R. and O.S. references. — 51C 
"or if the resident has been absent from the premises CS. Rikaiaed And Tenant § 318. 


more than seven days, as permitted in Section 47-8-34 
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47-8-25 OWNER-RESIDENT RELATIONS 47-8-27.1 


47-8-25. Use of dwelling unit limited. 


Unless otherwise agreed, the resident shall occupy his dwelling unit only as a dwelling unit 
and in compliance with terms and conditions of the rental agreement. The rental agreement may 
require that the resident notify the owner of any anticipated extended absence from the premises 
in excess of seven days no later than the first day of the extended absence. 


History: 1953 Comp., § 70-7-25, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references, — Proyi- 
1975, ch. 38, § 25. sion in lease as to purpose for which premises are to be 
used, as excluding use for other purpose, 148 A.L.R. 583. 
ANNOTATIONS _. 51C C.J.8, Landlord and Tenant § 327. 
Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L. Rev, 293 (1976). 


47-8-26. Delivery of possession. 


A. At the time specified in the rental agreement for the commencement of occupancy, the owner 
shall deliver possession of the premises: to the resident in compliance with the rental agreement 
and Section 47-8-20 NMSA 1978. The owner may bring an action for possession against the resi- 
dent or any person wrongfully in possession and may recover the damages provided in Subsection 
F of Section 47-8-33 NMSA 1978. 

B. If the owner fails to deliver possession of the premises to the prospective resident as pro- 
vided in Subsection A of this section, one hundred percent of the rent abates until possession is 
delivered and the prospective resident may: 

(1). upon written notice to the owner, terminate the rental agreement effective immedi- 
ately. Upon termination the owner shall return all prepaid rent and deposits; or 

(2) demand performance of the rental agreement by the owner and, if the prospective resi- 
dent elects, maintain an action for possession of the premises against any person wrongfully with- 
holding possession and recover the damages sustained by him and seek the remedies provided in 
Section 47-8-48 NMSA 1978. 

C. If the owner makes reasonable efforts to obtain possession of the premises and returns 
prepaid rents, deposits and fees within seven days of receiving a prospective resident's notice of 
termination, the owner shall not be liable for damages under this section. 


History: 1953. Comp., § 70-7-26, enacted by Laws ANNOTATIONS 
1975, ch. 88, § 26; 1999, ch. 91, § 3. : 
The 1999 amendment, effective June 18, 1999, added Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L. Rev. 298 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Im- 
plied covenant or obligation to provide lessee with actual 
possession, 96 A.L.R.3d 1155. 

What constitutes willfulness or malice justifying land- 
lord's collection of statutory multiple damages for tenant's 
wrongful retention of possession, 7 A.L.R.4th 589, 

What constitutes tenant's holding over of leased prem- 
ises, 18 A.L.R.5th 169. | 

51C C.J.8S. Landlord and Tenant §§ 308 to 310. 


the Subsection A designation and substituted "At the time 
specified in the rental agreement for the commencement 
of occupancy" for "At the commencement of the rental 
period as specified in the rental agreement", deleted the 
former last sentence, which read "If the owner makes rea- 
sonable efforts to obtain possession of the premises, he 
shall not be liable for an action under this section"; added 
Subsections B and C; and updated statutory references. 


47-8-27. Repealed. 


Repeals. — Laws 1995, ch. 195, § 27, repealed 47-8-27 matters affecting health and safety, effective July 1, 1995. 


NMSA 1978, as enacted by Laws 1975, ch. 38, § 27, relat- For provisions of former section, see the 1994 NMSA 1978 


ing to noncompliance by the owner to rental agreement or on NMOneSource.com. 


47-8-27.1. Breach of agreement by owner and relief by resident. 


A. Upon the failure of the owner to perform his obligations as required by Section 47-8-20 
NMSA 1978, the resident shall give written notice to the owner specifying the breach and: 
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47-8-27.2 PROPERTY LAW 47-8-27.2 


(1) if there is a material noncompliance by the owner with the rental agreement or a 
noncompliance with the Uniform Owner-Resident Relations Act materially affecting health and 
safety, the resident shall deliver a written notice to the owner specifying the acts and omissions 
constituting the breach. The notice shall state that the rental agreement will terminate upon a 
date not less than seven days after receipt of the notice if a reasonable attempt to remedy’the 
breach is not made in seven days, and the rental agreement shall terminate as provided in the 
notice. If the owner makes a reasonable attempt to adequately remedy the breach prior to the date 
specified in the notice, the rental agreement shall not terminate. If the rental agreement is termi- 
nated by the resident and possession restored to the owner, the owner shall return the balance, if 
any, of prepaid rent and deposit'to which the resident is entitled pursuant to the rental mange 
or Section 47-8-18 NMSA 1978; or 

(2) the resident may be entitled to abatement of the rent as provided in 7 Saetion AT: 8-27 2 
NMSA 1978. 

B. The rights provided under this section do Bot arise if the condition. was caused by the delib- 
erate or negligent act or omission of the resident, a member of his family or other person on the 
premises with his consent. If the noncompliance with the rental atin maine or with Section 47-8- 
20 NMSA 1978 results solely from circumstances beyond the owner's control, the resident isen- 
titled only to those remedies set forth in Paragraph (1) or (2) of this subsection and is not entitled 
to an action for damages or injunctive relief against:the owner. 

C. The resident may also recover damages and obtain injunctive relief for any neater) non- 
compliance by the owner with the rental agreement or the provisions of Section 47-8-20: NMSA 
1978. The remedy provided in this subsection is in addition to any right of the egies) jawed 
under Subsection A of this section. D 

D.. If the resident: proceeds under Paragraph (1) of Shibséchion A:of this section; ‘he shall Rot 
proceed under Paragraph (2) of Subsection A of this section in the same rental: period for the same 
violation. If the resident proceeds under Paragraph (2) of Subsection A of this section,-he shall 
not proceed under Paragraph (1) of Subsection A of this section in the same rental period for the 
same violation. A resident may, however, proceed under another paragraph of Subsection A’of this 
section for a subsequent violation or the same violation that occurs in subsequent. rental periods. 

K. When the last day for remedying any breach pursuant to the written notice required under 
the Uniform Owner-Resident Relations Act occurs on a:weekend or federal holiday, the period to 
remedy shall be extended until the next day that is not a weekend or federal holiday. 


History: 1978 Comp., §/47-8-27.1, enacted by Laws Effective dates.:— Laws 1995, ch. 195, § 28 made 
1995, ch. 195, § 11. Laws 1995, ch, 195, oad 1} pHEciery July iy 1995. : 


47-8-27.2, Abatement. 


A. If there is a violation of Subsection A of Section 47-8-20 NMSA 1978, other than a failure or 
defect in an amenity, the resident shall give written notice to the owner of the conditions needing 
repair. If the owner does not remedy the conditions set out in the notice within seven days of the 
notice, the resident is entitled to abate’rent as set forth below: 

(1) one-third of the pro-rata daily rent for each day from the date the resident notified the 
owner of the conditions needing repair, through the day the conditions in the notice are remedied. 
If the conditions complained of continue to exist without remedy through any portion of a subse- 
quent rental period, the resident may abate at the same rate for each day that the conditions are 
not remedied; and 

(2) one hundred percent of the rent for each day from the date the resident notified VP 
owner of the conditions needing repair until the date the breach is cured if the dwelling is unin- 
habitable and the resident does not inhabit the dwelling unit as a result of the condition. 

'B. For each rental period in which there is a violation under Subsection A of this section; the 
resident may abate the rent or may choose an alternate remedy in accordance with the Uniform 
Owner-Resident Relations Act. The choice of one remedy shall not preclude the use > of an alternate 
remedy for the same violation in a subsequent rental period. 
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C.. If the resident's rent is subsidized in whole or in part by a government agency, the abate- 
ment limitation of one month's rent shall mean the total monthly rent paid for the dwelling and 
not the portion of the rent that the resident alone pays. Where there is a third party payor, either 
the payor or the resident may authorize the remedy and may abate rent payments as provided in 
this section. 

D. Nothing in this section shall limit a court in its discretion to apply equitable abatement. 

E. Nothing in this section shall entitle the resident to abate rent for the unavailability of an 
amenity. 


History: 1978 Comp., § 47-8-27.2, enacted by Laws premises continuously until the fire and the premises 
1995, ch. 195, § 12; 1999, ch. 91, § 4. were not, uninhabitable for any of the 17 months the ten- 
The 1999 amendment, effective June 18, 1999, in Sub- ants had not paid rent; moreover, the trial court did not 
section A in the first sentence inserted "other than a failure err in granting a directed verdict on the claim of retalia- 
or defect in an amenity" and updated a statutory reference tion because there was no issue of retaliation in response 
and in the second sentence inserted "set out in the notice to rent abatement if there was no right to abate. Hedicke 
within seven days of the notice"; and added Subsection E. v. Gunville, 2008-NMCA-032, 1838 N.M, 335, 62 P.3d 1217, 
ANNOTATIONS cert. denied, 133 N.M. 4138, 68 P.8d 516, 


Abatement not allowed. — Tenants were not enti- 
tled to abate rent where the tenants were living on the 


47-8-28. Repealed. 


Repeals. — Laws 1999, ch. 91, § 8 repealed 47-8-28 June 18, 1999, For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1975, ch. 38, § 28, relat- 1998 NMSA 1978 on NMOneSource.com. For present com- 
ing to failure to deliver possession of premises, effective parable provisions, see 47-8-26 NMSA 1978. 


47-8-29. Repealed. 


Repeals. — Laws 1995, ch. 195, § 27, repealed 47-8-29 July 1, 1995. For provisions of former section, see the 1994 
NMSA 1978, as enacted by Laws 1975, ch. 38, § 29, relat- NMSA 1978 on NMOneSource.com. 
ing to resident rights in event of breach by owner, effective 


47-8-30. Action for counterclaim for resident. 


A. In an action for possession based upon nonpayment of rent or in an action for rent where 
the resident is in possession, the resident may counterclaim for any amount which he may recover 
under the rental agreement or the Uniform Owner-Resident Relations Act, providing that the resi- 
dent shall be responsible for payment to the owner of the rent specified in the rental agreement 
during his period of possession. Judgment shall be entered in accordance with the facts of the case. 

‘B. If the defense or counterclaim by the resident is without merit and is not raised in good 
faith, the owner may recover reasonable attorney's fees and his court costs. 

C. Ifthe action or reply to the counterclaim is without merit and is not in good faith, the resi- 
dent may recover reasonable attorney's fees and his court costs. 


History: 1953 Comp., § 70-7-30, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — Setoff 
1975, ch. 38, § 30. or counterclaim in action by tenant against landlord for 
restitution. under Federal Housing and Rent Act. of 1947 

ANNOTATIONS and amendments, 10 A.L.R.2d 249, 


Law reviews. — For survey, "The Uadisven Ovnars Rights and remedies of tenant upon landlord's breach of 


: ‘ " “ML. Rev. 6), covenant to repair, 28 A.L.R.2d 446. | 
ee ec er a Respective rights in excess rent when landlord relets at 


higher rent during lessee's term, 50 A.L.R.4th 403. 


47-8-31. Resident rights following fire or casualty. 


A: -If the dwelling unit or premises are damaged or destroyed by fire or casualty to an extent 
that enjoyment of the dwelling unit is substantially impaired, the resident may: 
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47-8-32 PROPERTY LAW 47-8-33 
(1) | vacate the premises and notify the owner in writing within seven days thereafter of his 
intention to terminate the rental agreement, in which case the rental er aS terminates as of 
the date of vacating; or 
(2). if continued occupancy is lawful, vacate any loath of the dwelling unit adhiiensial unus- 
able by the fire or casualty, in which case the resident's liability for rent is reduced in siatcm to 
the diminution in the fair rental value of the dwelling unit. 

B.. If the rental agreement is terminated, the owner shall return the loa bce, if nly, [of] pre- 
paid rent and deposits recoverable under Section 18 [47-8-18 NMSA 1978] of the Uniform Owner- 
Resident Relations Act. Accounting for rent, in the event of termination or apportionment, is to 
occur as of the date of the vacation. Notwithstanding the provisions of this section, the resident i is 
responsible for damage caused by his negligence. 


History: 1958 Comp., § 70-7-31, enacted by, Laws 
1975, ch. 38, § 31. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


Condition of premises within the contemplation of pro- 
vision of lease or statute for cessation of rent or termina- 
tion of lease in event of destruction of or damage to prop- 
erty as result of fire, 118 A.L.R. 106, 61 A.L.R.2d 1445. 

Modern status of rule as to tenant's rent liability after 
injury to or destruction of demised premises, 99 A.L.R.3d 
738. 

Liability of owner or occupant of premises to fireman 
coming thereon in discharge of his duty, 11 A.L.R.4th 597. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 49 Am. 


Jur. 2d Landlord and Tenant § 759 et seq. 52A C.J.S. Landlord and Tenant § 991. 


47-8-32. Repealed. 


Repeals,. — Laws 1995, ch. 195, § 27, repealed 47-8-32 
NMSA 1978, as enacted by Laws 1975, ch, 38, § 32, relat- 
ing to unlawful removal and penalty to owner, effective 


July 1, 1995. For provisions of former section, see the 1994 
NMSA 1978 on NMOneSource.com., 


47-8-33. Breach of agreement by resident and relief by owner. 


A. Except as provided in the Uniform Owner-Resident Relations Act, if there is Bet Arcs 
ance with Section 47-8-22 NMSA 1978 materially affecting health and safety or upon the initial 
material noncompliance by the resident with the rental agreement or any separate agreement, the 
owner shall deliver a written notice to the resident, specifying the acts and omissions constituting 
the breach, including the dates and specific facts describing the nature of the alleged breach, and 
stating that the rental agreement will terminate upon a date not less than seven days after receipt 
of the notice if the breach is not remedied in seven days. 

B.. Upon the second material noncompliance with the rental agreement or any separate agree- 
ment by the resident, within six months of the initial breach, the owner shall deliver a written 
notice to the resident specifying the acts and omissions constituting the breach, including the 
dates and specific facts describing the nature of the alleged breach, and stating that the rental 
agreement shall terminate upon a date not less than seven days after receipt of the notice. If the 
subsequent breach occurs more than six months after the initial breach, it shall constitute an ini- 
tial breach for purposes of applying the provisions of this section. 

C. The initial notice provided in this section shall state that the rental agreement al tormeds 
nate upon the second material noncompliance with the rental agreement. or any separate agree- 
ment by the resident, within six months of the initial breach. To be effective, any notice pursuant 
to this subsection shall be given within thirty days of the breach or knowledge thereof. — 

D. Ifrent is unpaid when due and the resident fails to pay rent within three days after written 
notice from the owner of nonpayment and his intention to terminate the rental agreement, the 
owner may terminate the rental agreement and the resident shall immediately deliver posses- 
sion of the dwelling unit; provided that tender of the full amount due; in the manner stated in the 
notice, prior to the expiration of the three-day notice shall bar any action for nonpayment of rent. 

KE. In any court action for possession for dept peronss ) of rent or other: charges where the Fels 
dent disputes the amount owed because: 
(1) the resident has abated rent pursuant to Section 47-8-27.2 or 47-8- 4 NMSA 1978; or 
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(2) the owner has allocated rent paid by the resident as payment for damages to the prem- 
ises, then, if the owner is the prevailing party, the court shall enter a writ of restitution condi- 
tioned upon the right of the resident. to remedy within three days of entry of.judgment. If the 
resident has satisfied the judgment within three days, the writ shall be dismissed. If the resident 
has not satisfied the judgment within three days, the owner may execute upon the writ without 
further order of the court. 

F. - Except as provided in the Uniform Bk erst eident Relations Act, the owner may recover 
damages and obtain injunctive or other relief for any noncompliance by the resident with the 
rental agreement or this section or Section: 47-8-22 NMSA 1978. 

G. Ina judicial action to enforce a remedy for which prior written notice is required, relief may 
be granted based only upon the grounds set forth in the written notice served; provided, however, 
that this shall not bar a defendant from raising any and all defenses or counterclaims for which 
written notice is not otherwise required by the Uniform Owner-Resident Relations Act. 

H, When the last day for remedying any breach pursuant to written notice required under the 
Uniform Owner-Resident Relations Act occurs on a weekend or federal holiday, the period to rem- 
edy shall be extended until the next day that is not a weekend or federal holiday. | 

I. If the resident knowingly commits or consents to another person in the dwelling unit. or 
on the premises knowingly committing a substantial violation, the owner shall deliver a written 
notice to the resident specifying the time, place and nature of the act constituting the substantial 
violation and that the rental agreement will terminate upon a date not less than three days after 
receipt of the notice. | 

J. In any action for possession under Subsection I of this section, it shall be a defense that the 
resident is a victim of domestic violence. If the resident has filed for or secured a temporary domes- 
tic violence restraining order as a result of the incident that is the basis for the termination notice 
or as a result of a prior incident, the writ of restitution shall not issue. In all other cases where 
domestic violence is raised as a defense, the court shall have the discretion to evict the resident 
accused of the violation, while allowing the tenancy of the remainder of the residents to continue 
undisturbed. ae | 

K. In any action for possession under Subsection I of this section, it.shall be a defense that the 
resident did not know of, and could not have reasonably known of or prevented, the commission of 
a substantial violation by any other person in the dwelling unit or on the premises. 

L. In an action for possession under Subsection I of this section, it shall be a defense that the 
resident took reasonable and lawful actions in defense of himself, others or his property. 

M. In any action for possession under Subsection I of this section, if the court finds that the 
action was frivolous or brought in bad faith, the petitioner shall be subject to a civil penalty equal 
to two times the amount of the monthly rent, plus damages and costs. 


History: 1953 Comp.,'§ 70-7-33, enacted by Laws ' ANNOTATIONS 
apo <y = : ez BDF Ob 1D0, 8 A TBRSs oh. 106,51 Section 8 housing agreement. — Where the tenant 
The 1999 amendment, Biiocuve June 18. 1000, Bub: rented a residential property from the landlord pursuant 
stituted "the Uniform Owner-Resident Relations Act" for to the federal Section 8 housing program which paid the 


"this Act" in Subsection H; added present Subsection L, majority of the tenant's rent; in addition to rent, the lease 


: ‘ é nihacntt icine required the tenant to pay a security deposit; the lease 
redenien atin ge eubeeaven aubrension Repexcing i Ang permitted the landlord to terminate the lease during the 
The 1995 amendment, effective July 1, 1995, redes- _ first year's term if the tenant committed a serious viola- 
ignated a former part of Subebdohrs sineSir habebicha B, tion of the lease; the tenant failed to pay the full amount 
inserted "including the dates and specific facts describing __... of the security deposit on the first day of the term; the 
the nature of the alleged breach" and "stating" in Sub- tenant failed to pay rent for July and August on the first 
sections A and B, substituted "more than six months" for day of the month as required by the lease because the ten- 
"six months" in Subsection B, added Subsection’ C, redes- ‘ant did not receive public_assistance checks for July and 
ignated former Subsection B as Subsection D, added the August until after the first day of the month; the tenant 
last part in Subsection D beginning "provided that ten- mailed rent payments for July and August when the ten- 
der", added Subsection E, redesignated former Subsection ant received the public assistance checks; the lease did 
C as Subsection F, deleted "If the resident's noncompli- not specify any date when, the security deposit was due 
ance is willful, the owner may recover reasonable attor- or whether partial payments could be made; the amount 
ney's fees and his court costs,” from the end in Subsec- of the security deposit exceeded the amount of monthly 


tion F, added Subsections G to L, and made minor stylistic rent contrary to the express terms of the lease; the failure 
changes throughout the Saction | to pay the security deposit on the first day of the term did 


not have a materially adverse effect on the landlord; and 
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by October 2009, the tenant had fully paid the security Right to exercise option to renew or extend lease as af- 
deposit and was current on all monthly rent payments, fected by tenant's breach of other covenants or conditions, 
tenant's late payments of rent and the security deposit 23 A.L.R.4th 908. 
did not constitute a serious violation of the lease. Serna v. Children's day-care use as violation of restrictive cov- 
Gutierrez, 2018-NMCA-026, 297 P.3d 1238. enant, 29 A.L.R.4th 730. 

Law reviews. — For survey, "The Uniform Owner- Express or implied restriction on lessee's use of residen- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). tial property for business purposes, 46 A.L.R.4th 496, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 49 Am. Commercial leases: application-of rule that lease may 
Jur. 2d Landlord and Tenant § 228 et seq. be canceled only for "material" breach, 54 A.L.R.4th 595. 

What constitutes willfulness or malice justifying land- Provision in lease as to purpose for which premises are 
lord's collection of statutory multiple damages for tenant's to be used as excluding other uses, 86 A.L.R.4th 259. 


wrongful retention of possession, 7 A.L.R.4th 589. 51C C.J.S, Landlord and Tenant §§ 250(1) to 250(3), 


47-8-34. Notice of extended absence. 


A. If the rental agreement requires the resident to give notice to the owner of an anticipated 
extended absence in excess of seven days as required in Subsection A of Section 3 [47-8-3 NMSA 
1978] of the Uniform Owner-Resident Relations Act and the resident willfully fails to do so, the 
owner may recover damages from the resident. 

B. During any absence of the resident in excess of seven days, the owner may enter the dwell- 
ing unit at times reasonably necessary. 

C. If the resident abandons the dwelling unit as defined in Subsection A of Section 3 of the 
Uniform Owner-Resident Relations Act, the owner shall be entitled to take immediate possession 
of the dwelling unit. The owner shall, in such cases, be responsible for the removing and storing of 
the personal property for such periods as are provided by law. Upon abandonment, the owner may 
make reasonable efforts to rent the dwelling unit and premises at a fair rental. If the owner rents 
the dwelling unit for a term beginning prior to the expiration of the rental agreement, it is deemed 
to be terminated as of the date the new tenancy begins. 


History: 1958 Comp., § 70-7-34, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references, — What 
1975, ch. 38, § 34. constitutes abandonment of residential or commercial 
OTATIONS lease - modern cases, 84 A.L.R.4th 188. 
Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


47-8-34.1. Disposition of property left on the premises. 


A. Where the rental agreement terminates by abandonment pursuant to Section 47-8-34 
NMSA 1978: 

(1) the owner shall store all personal property of the resident left on the premises for not 
less than thirty days; 

(2) the owner shall serve the resident with written notice stating the owner's intent to 
dispose of the personal property on a date not less than thirty days from the date of the notice. 
The notice shall also contain a telephone number and address where the resident can reasonably 
contact the owner to retrieve the property prior to the disposition date in the notice; 

(3). the notice of intent to dispose of personal property shall be personally delivered to the 
resident or be sent by first class mail, postage prepaid, to the resident at his last known address. If 
the notice is returned as undeliverable, or where the resident's last known address is the vacated 
dwelling unit, the owner shall also serve at least one notice to such other address as has been pro- 
vided to the owner by the resident, including the address of the resident's place of employment, or 
of a family member or emergency contact for which the owner has a record; 

(4) the resident may contact the owner to retrieve the property at any time prior to the 
date specified in the notice for disposition of the property; 

(5) the owner shall provide reasonable access and adequate opportunities for the resident 
to retrieve all of the property stored prior to any disposition; and 
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(6) if the resident does not claim or make attempt to retrieve the stored personal property 
prior to the date specified in the notice of disposition of the property, the owner may dispose of the 
stored personal property. 

B. Where the rental agreement terminates by the cackteriies voluntary surrender of the prem- 
ises, the owner shall store any personal property on the premises for a minimum of fourteen days 
from the date of surrender of the premises. The owner shall provide reasonable access to the resi- 
dent for the purpose of the resident obtaining possession of the personal property stored. If after 
fourteen days from surrender of the premises, the resident has not retrieved all the stored per- 
sonal property, the owner may dispose of the stored personal property. 

C. Where the rental agreement terminates by a writ of restitution, the owner shall have no ob- 
ligation to store any personal property left on the premises after three days following execution of 
writ of restitution, unless otherwise agreed by the owner and resident. The owner may thereafter 
dispose of the personal property in any manner without further notice or liability. 

D. Where the property has a market value of less than one hundred dollars ($100), the owner 
has the right to dispose of the property in any manner. 

E. Where the property has a market value of more than one hundred dollars ($100), the owner 
may: 
(1) sell the personal property under any provisions herein, and the proceeds of the sale, if 
in excess of money due and owing to the owner, shall be mailed to the resident at his last known 
address along with an itemized statement of the amounts received and amounts allocated to other 
costs, within fifteen days of the sale; or 

(2) retain the property for his own use or the use of others, in which case the owner shall 
credit the account of the resident for the fair market value of the property against any money due 
and owing to the owner, and any value in excess of money due and owing shall be mailed to the 
resident at his last known address along with an itemized statement of the value allocated to the 
property and the amount allocated to costs within fifteen days of the retention of the property. 

F. Ifthe last known address is the dwelling unit, the owner shall also mail at least one copy 
of the accounting and notice of the sums for distribution, to the other address, if provided to the 
owner by the resident, such as, place of employment, family members, or emergency contact on 
record with the owner. 

G. An owner may charge the resident reasonable storage fees for any time that the owner 
provided storage for the resident's personal property and the prevailing rate of moving fees. The 
owner may require payment of storage and moving costs prior to the release of the property. 

H. The owner may not hold the property for any other debts claimed due or owning or for judg- 
ments for which an application for writ of execution has not previously been filed. The owner may 
not retain exempt property where an application for a writ of execution has been granted. 


History: 1978 Comp., § 47-8-34.1, enacted by Laws 
1995, ch. 195, § 15. 

Effective dates. — Laws 1995, ch. 195, § 28 made 
Laws 1995, ch. 195, § 15 effective July 1, 1995. 


ANNOTATIONS 


Owners must provide residents with a reason- 
able opportunity to recover left-behind personal 


property. — The Uniform Owner-Resident Relations Act 
requires owners to provide residents with a reasonable 
opportunity to recover left-behind personal property as a 
matter of right, upon payment of reasonable moving and 
storage fees if sought by the owner, within three days of 
the execution of a writ of restitution or at a later agreed-to 
date. White v. Farris, 2021-NMCA-014. 


47-8-34.2. Personal property and security deposit of deceased resident; 


contact person. 


A. As-used in this section, "contact person" means the person designated by a resident in writ- 
ing as the person to contact and release property to in the event of the resident's death. 
B,. The owner may request in writing, including by a requirement in the rental agreement, that 


the resident: 


(1) provide the owner with the name, address and telephone number of a contact person; 


and 


(2) sign a statement authorizing the owner in the event of the resident's death to: 
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(a) grant the contact personaccess to the dwelling unit at a reasonable time and in 
the presence of the owner or the owner's agent; | 

(b) allow the contact person to remove the eeeets property from the ainda unit; anil 

(c) refund the resident's security deposit, less lawful deductions, to the contact per- 
son. 

C. A resident may, without request from the owner, provide the owner welts the name, address 
‘and telephone number of a contact person. 

D. Except as provided in Subsection E of this section, in the Behe of the death ofa rastibeitt 
who is the sole occupant of a rental dwelling, the owner: | 

(1). shall turn over possession of property in the dwelling unit to the corebltet person or Bo 
any other person lawfully entitled to the property if the request is made prior to the hla be- 
ing discarded. pursuant to Paragraph (5) of this subsection; 

(2) shall refund the resident's security deposit; less lawful deductions, inchadin the cost of 
removing and storing the property, to the contact person or to any other person lawfully Patned 
to the refund; 

(3) _may remove and store all property found in the dwelling unit; 

(4) may require any person who removes property from the resident's dwelling unit to sign 
an inventory of the property being removed; and 

(5) may discard property removed by the owner from the Sanitaria binder 2 unit if: - 

(a) the owner has mailed a written request by certified mail, return receipt: requested, 
to the contact person, requesting that the property be removed; 

(b) the contact person failed to remove the property within thirty days after us) re- 
quest is mailed; and 

(c) . the owner, prior to the date of discarding the property, has not beer contacted by 
anyone claiming the property. 

EK, An owner and a resident may agree to a procedure different than the irsomtiten in this sec- 
tion for removing, storing or disposing of property in the dwelling unit of a deceased resident i ina 
written rental agreement or other agreement. 

F. - If, after a written request by an owner, a resident does not provide the owner with the name, 
address and telephone number of a contact person, the owner shall have no responsibility after 
the resident's death for removal, storage, ge meee damage or disposition of property in the 
resident's dwelling, 

G. An owner who violates Subsection D of this <otinri shall be liable to the estate of the ue 
ceased resident for actual damages. 


History: Laws 2007, ch. 160/8 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch, 169, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


47-8-35. Claim for rent and damages. 


If the rental agreement is terminated, the owner is entitled to possession and may have a claim 
for rent and a separate claim for damages for breach of the rental agreement and reasonable:attor- 
ney's fees as provided in Subsection C of Section 33 [47-8-83 NMSA 1978] of the Uniform Owner- 
Resident Relations Act, 


History: 1953 Comp., § 70-7-35, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 35. , Vepencees’ ; uh 

Compiler's notes. — The reference to Subsection C of District court did not err in awarding plaintiff 
47-8-33 NMSA 1978 was a reference to former Subsection damages for property damage and unpaid rent, but 
C and should now be a reference to Subsection F follow. __ erred in failing to credit defendant for the cost of 
ing the 1995 amendment to that section. Effective July 1, repairs to the property. — Where the parties entered 
1995, attorney's fees are no longer authorized by that sec- into a lease option contract pursuant to which plaintiff 
tion, See 47-8-48 NMSA 1978 for payment of attorney's agreed to lease and defendant agreed to rent a residential 
fees to the prevailing party in a suit brought to enforce the property in Vanderwagen, New Mexico for sixty months, 
terms and conditions of a rental agreement or the provi- and where the lease option contract included an option 


sions of the Uniform Owner-Resident Relations Act. to purchase the residence at any time during the con- 
' tract’s terms, and where defendant paid plaintiff $10,000, 
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which was not mentioned in the lease option contract but the district court did not err in determining that plaintiff 
which defendant claimed to be a down payment toward was entitled to damages for past-due rent and property 
the purchase price of the property, and where defendant damage because the district court credited defendant 
stopped making monthly payments on the property after with the $10,000 in calculating plaintiff’s damages, in 
two years, and where plaintiff filed a petition for resti- effect ruling that plaintiff was not entitled to retain the 
tution seeking possession of the property in magistrate payment, but the district court erred to the extent that 
court, and where the magistrate court granted the writ it determined that defendant’s evidence was insufficient 
of restitution and awarded damages, past-due rent, and evidence of other repairs as a matter of law. White v. Far- 
attorney fees, and where, on de novo appeal, the district ris, 2021-NMCA-014., 

court ruled in plaintiff's favor on all issues and awarded Am. Jur. 2d, A.L.R. and C.J.S. references. — 49 Am. 
plaintiff back-rent and damages over $10,000, and where Jur. 2d Landlord and Tenant § 786 et seq. 

defendant argued that plaintiff should have been barred What constitutes willfulness or malice justifying land- 
from recovering damages and rent at. all because plain- lord's collection of statutory multiple damages for tenant's 
tiff retained defendant’s initial $10,000 payment and that wrongful retention of possession, 7 A.L.R.4th 589. 

the district court failed to credit defendant for the full What constitutes tenant's holding over of leased prem- 
value of the repairs he made to the property during his ises, 13 A.L.R.5th 169. 

occupancy, despite evidence that defendant spent $900 re- 52 C.J.S, Landlord and Tenant § 568. 


pairing faucets and replacing a fuse box on the property, 


47-8-36. Unlawful removal and diminution of services prohibited. 


A. Except in case of abandonment, surrender or as otherwise permitted in the Uniform Owner- 
Resident Relations Act, an owner or any person acting on behalf of the owner shall not knowingly 
exclude the resident, remove, threaten or attempt to remove or dispossess a resident from the 
dwelling unit without a court order by: 

(1) fraud; 

(2) plugging, changing, adding or removing any lock or latching device; ” 

(3) blocking any entrance into the dwelling unit; 

(4) interfering with services or normal and necessary utilities to the unit pursuant to Sec- 
tion 47-8-32 NMSA 1978, including but not limited to electricity, gas, hot or cold water, plumbing, 
heat or telephone service, provided that this section shall not impose a duty upon the owner to 
make utility payments or otherwise prevent utility interruptions resulting from nonpayment of 
utility charges by the resident; 

(5) removing the resident's personal property from the dwelling unit or its premises; 

(6) removing or incapacitating appliances or fixtures, except for making necessary and 
legitimate repairs; or 

(7) any willful act rendering a dwelling unit or any personal property located in the dwell- 
ing unit or on the premises inaccessible or uninhabitable. 

B. The provisions of Subsection A of this section shall not apply if an owner temporarily inter- 
feres with possession while making legitimate repairs or inspections as provided for in the Uni- 
form Owner-Resident Relations Act. 

C. Ifan owner commits any of the acts stated in Subsection A of this section, the resident may: 

(1) abate one hundred percent of the rent for each day in which the resident is denied pos- 
session of the premises for any portion of the day or each day where the owner caused termination 
or diminishment of any service for any portion of the day; 

(2) be entitled to civil penalties as provided in Subsection B of Section 47-8-48 NMSA 1978; 

(3) seek restitution of the premises pursuant to Sections 47-8-41 and Section 47-8-42 
NMSA 1978 or terminate the rental agreement; and 

(4) be entitled to damages. 


History: 1953 Comp., § 70-7-36, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 36; 1995, ch. 195, § 16. 

Compiler’ s notes. a4 Section 47-8-32 NMSA 197 8, re- Am. Jur. a ase and pode ahr 5 ences. — 49 Am. 
ferred to in Paragraph A(4), was repealed in 1995. Jur. 2d Landlord and Tenant § 687 et seq. 

The 1995 amendment, effective July 1, 1995, rewrote Landlord and tenant; violation of statute or ordinance 


requiring landlord to furnish specified facilities. or ser- 

vices as ground of liability for injury resulting from ten- 

ant's attempt to deal with deficiency, 63 A.L.R.4th 883. 
51C C.J.S. Landlord and Tenant §§ 297, 298. 


this section to such an extent that a detailed comparison 
would be impracticable. 
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47-8-36.1. Landlord lien. 


A. There shall be no landlord's lien arising out of the rental of a dwelling unit to which the 
Uniform Owner-Resident [Relations] Act.applies, 

B. Nothing in this section shall prohibit the owner from levy and execution on a judgment aris- 
ing out of a claim for rent or damages. 


For liens of owners and operators of public accommoda- 
tions on personal property, see 48-3-16 NMSA 1978. 

Effective dates. — Laws: 1995, ch. 195, § 28’ made 
Laws 1995, ch. 195, § 17 effectiveduly 1,1995. 0: 


History: 1978 Comp., § 47-8-36.1, enacted by Laws 
1995, ch. 195, § 17. 

Bracketed material. — The bracketed material was 
inserted by the compiler, and is not part of the law. 

Cross references. — For landlords’ liens on personal 
property, see 48-3-5 NMSA 1978. 


47-8-37. Notice of termination and damages. , 


A. The owner or the resident may terminate a week-to-week residency by a written, notice 
given to the other at least seven days prior to the termination date specified in the notice. 

B.. The owner or the resident may terminate a month-to-month residency by a written notice 
given to the other at least thirty days prior to the periodic rental date specified in the notice, 

C. If the resident remains in, possession without the owner's consent after. expiration of the 
term of the rental agreement or its termination, the owner may bring an action for possession and 
if the resident's holdover is willful and not in good faith the owner, in addition, may recover the 
damages sustained by him and reasonable attorney's fees, If the owner consents to the resident's 
continued occupancy, Subsection C of Section 15 [47-8-15 NMSA 1978] of the Uniform:Owner- 


Resident Relations Act applies. 


History: 1953 Comp., § 70-7-37, enacted by Laws 
1975, ch. 38, § 37. 


ANNOTATIONS 


Tenant holding over formerly entitled to, six- 
months' notice to vacate. — Since the tenant did, not 
endorse the extensions of the lease, they were not bind- 
ing upon him, and, therefore, he then became a tenant 
holding over after a term with the consent of the landlord. 
This would make him a tenant from year-to-year and en- 
title him to six-months' notice to vacate. Baker v, Storie, 


1960-NMSC-037, 67 N.M.' 27,350 P.2d 1039 (1960) (de-* 


cided under former law). 

To be effective, notice must be sufficiently defi- 
nite to inform the tenant of the landlord's desire that 
the tenant vacate the premises. TWJ.W.,, Inc. v. Rhudy, 
1981-NMSC-062, 96. N.M. 354, 630 P.2d 753. 

Notice coupled with option to remain insuffi- 
cient. — Where a notice to quit is coupled with an option 
to the tenant to remain at an increased rental, it is insuf- 
ficient to terminate the tenancy. TW.I.W, Inc. v. Rhudy, 
1981-NMSC-062, 96 N.M. 354, 680. P.2d 753, 


Notice not given within requisite time period ef-' 


fective for next rental date. — A notice to quit which 
is ineffective because it does not give the month-to-month 
tenant the requisite 30 days prior to the periodic rental 
date is nonetheless effective for the next ensuing rental 
date. TWI.W., Inc. v. Rhudy, 1981-NMSC-062, 96 N.M. 
354, 630 P.2d 753. 


47-8-38. Injunctive relief. 


Failure to comply with Subsection B forfeits se- 
curity deposit. — A landlord was entitled to apply the 
security deposit to the tenant's deficient rent payment 
without sending a written itemization since it was undis- 
puted that the tenant failed to comply with the thirty-day 
notice requirement of Subsection B upon vacating the 
unit. Bruce v. Attaway, 1996-NMSC-030, 121 N.M. 755, 
918 P.2d 341, 

Law_ reviews. — For survey,, "The Uniform Ownsr- 
Resident Relations Act," see 6 N.M.L. Rey, 293 (1976). 

‘For annual survey of New Mexico law relating: to prop- 
erty, see 13 N.M.L. Rey,.435 (1983)., 70 

Am, Jur. 2d, A.L.R. and C.J.S. ‘references. — Ten- 
ant's liability in damages for holding over after expiration 
of terms as effected by reason or excuse for so doing, 122 


_ ALR, 280, 


Measure of damages for tenant’ 8 failure to surrender 
possession of rented premises, 32 A.L.R.2d 582. 

What constitutes willfulness or malice justifying land- 
lord's collection of statutory multiple damages for tenant's 
wrongful retention of possession, 7 A.L.R.4th 589. 

Waiver of statutory demand-for-rent due or of notice-to- 
quit prerequisite of summary eviction of lessee for non- 
payment of rent - modern cases, 31 A.L.R.4th 1254. 

Waiver or estoppel as to notice requirement for exercis- 
ing option to renew or extend lease, 32 A.L.R.4th 452. 

Lessor's retention of past-due rental payments as pre- 
cluding termination of lease and dispossession of lessee 
for nonpayment of rent, 39 A.L.R.4th 1204, 

52A C.J.S. Landlord and Tenant § 758. 


OL 


A. If the resident refuses to allow lawful access, the owner may obtain injunctive relief to 
compel access or terminate the rental agreement. In either case, the owner may recover damages, 


reasonable attorney's fees and court costs. 
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B. Ifthe owner makes an unlawful‘entry or a lawful entry in an unreasonable manner or 
makes repeated demands for entry otherwise lawful but which have the effect of unreasonably 
harassing the resident, the resident may obtain injunctive relief to prevent the recurrence of the 
conduct or terminate the rental agreement. In either case, the resident may recover damages and 
reasonable attorney's fees. ; 


Histdry: 1953 Comp., 7 ‘70-7- 38, piaplecaes sy Laws chattels or improvements not constituting fixtures, 53 
at ch. 38, § 88, A.L,R. 294. 
itorv Right to specific performance, or injunction against 


ANNOTATIONS breach, of lease or sublease or of contract to make lease as 

Law reviews. — For survey, "The Uniform Owner- affected by right of complainant to cancel lease before ex- 

Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). piration of term for which other party is bound, 117 A.L.R. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Injunc-. 256, fs. ;' A. 

tion to prevent tenant in arrears for rent from removing Injunction in respect of property as covering action for 


rent or for use or occupation, 155 A.L.R. 844. 
52A C.J.S. Landlord and Tenant § 774. 


47-8-39. Owner retaliation prohibited. 


A. An owner may not retaliate against a resident who is in compliance with the rental agree- 
ment and not otherwise in violation of any provision of the Uniform Owner-Resident Relations Act 
by increasing rent, decreasing services or by bringing or threatening to bring an action for posses- 
sion because the resident has within the previous six months: 

(1) complained to a government agency charged with responsibility for enforcement of a 
minimum building or housing code of a violation satis to the premises materially affecting 
health and safety; 

(2) organized or become a member of a residents' dares association or similar organiza- 
tion; ' 

(3) acted in good faith to exercise his rights provided under the Uniform Owner-Resident 
Relations Act, including when the resident makes a written request or complaint to the owner to 
make repairs to comply with the owner's obligations under Section 47-8-20 NMSA 1978; 

(4) made a fair housing complaint to a government agency charged with shen es for en- 
forcement of laws or regulations prohibiting discrimination in rental housing; 

(5). prevailed in a lawsuit as either plaintiff or defendant or has a lawsuit pending Stil 
the owner relating to the residency; 

(6) testified on behalf of another resident; or 

(7). abated rent in accordance with the provisions of Section 47-8- 27. 1 or 47-8-27.2 NMSA 
1978. 

B. Ifthe owner acts in violation of Subsection A of this section, the resident is entitled to the 
remedies provided in Section 47-8-48 NMSA 1978 and the violation shall be a defense in any ac- 
tion against him for possession. 

C. Notwithstanding the provisions of Subsection A of this section, the owner may increase the 
rent or change services upon appropriate notice at the end of the term of the rental agreement or 
as provided under the terms of the rental agreement if the owner can establish that the increased 
rent or, changes in services are consistent with those imposed on other residents of similar rental 
units and are not directed at the particular resident, but. are uniform. 


History: 1953 Comp., § 70-7-39, enacted by Laws the beginning of Paragraph (1), inserted "association" fol- 
1975, ch. 38, § 39; 1989, ch. 253, § 1; 1995, ch. 195, § 18; lowing "union" in Paragraph (2), substituted all the lan- 
1999, ch. 91,§6. guage at the end of Paragraph (3) beginning "the Uniform 

“The 1999 ‘Amondinent, effective June 18, 1999, substi- Owner-Resident Relations Act" for "that act", and added 
tuted "six months" for "three months" near the end of the Paragraphs (4) to (7); in Subsection B, substituted "rem- 
introductory language of Subsection A and made a ‘minor edies provided in 47-8-48" for "remedies provided in 47-8- 
stylistic change. ~~ - 29", substituted "the violation shall be a défense in any ac- 

The 1995 amendment, effective duly 1, 1995, in’ sub- tion" for "has ‘a defense in action", and deleted "Nothing in 
section A, deleted "Except as provided in this section" from this section shall'be construed as prohibiting reasonable 
the beginning, added "the resident has within the previ- rent increases or changes in services notwithstanding the 
ous three months:" to the end, deleted "the resident, who occurence of acts specified in Subsection A of this section" 
is in compliance with the rental agreement and not oth- from the end of Subsection B; added Subsection C; and 
erwise in violation of any provision of that act, has" from made minor stylistic changes throughout the section. 
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47-8-40 PROPERTY LAW 47-8-41 


The 1989 amendment, effective June 16, 1989, No right to complain about neighbors, — Sub- 
added Subsection A(3), and made minor stylistic changes section A(3) does not bar an owner's otherwise proper 
throughout the section. action for possession of the premises after termina- 

3, - tion of a month-to-month residency, where the owner is 
ANNOTATIONS ‘ _. retaliating against the resident for complaining about 


noisy neighbors. Casa Blanca Mobile Home Park v. Hill, 
1998-NMCA-094, 125 N.M. 465, 963 P.2d 542. 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L.. Rev. 298 (1976). : 


Action uniform to all tenants. — Where the own- 
er's decision to discontinue participation in the housing 
program was to be uniformly applied to all of the low- 


income tenants as their leases expired, the tenant could ' 
not base her retaliation defense on the owner's decision to Am, Jur. 2d, A.L.R. and C.J.S. references. — Retal- 


discontinue the program. Carol Rickert & Assocs. v. Law, iatory eviction of tenant for reporting landlord's violation 
2002-NMCA-096, 132 N.M. 687, 54 P.3d 91, of law, 23 A.L.R.5th 140. 


47-8-40. Action for possession by owner. | 


A. Notwithstanding Subsections A and B of Section 47-8-39 NMSA 1978, an owner may bring 
an action for possession if: 

(1) the violation of the applicable minimum building or housing code was caused primarily 
by lack of reasonable care by the resident or other person in his household or upon the premises 
with the resident's consent;. 

(2) the resident is in default in rent; 

(3) there is a material noncompliance with the rental agreement that would otherwise 
give rise to the owner's right to terminate the rental agreement; 

(4) .a resident knowingly commits or consents to any other person in the dwelling unit or 
on the premises knowingly committing a substantial violation; or 

(5) compliance with the applicable building or housing code requires alteration, remodel- 
ing or demolition that would effectively deprive the resident of use of the dwelling unit. 

B. The maintenance of an action under Subsection A of this section does not release the owner 
from liability under Section 47-8-20 NMSA 1978. 


History: 1953 Comp., § 70-7-40, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 40; 1995, ch. 195, § 19. : ’ 

Compiler's notes, — The reference to Subsections A Law reviews. — For survey, "The Uniform Owner- 
and B of Section 38 of the Uniform Owner-Resident Rela- Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 
tions Act in Subsection A of this section probably should Am. Jur. 2d, ALR. and C.J.8. r eferences, — Ten- 
be to Subsections A and B of Section 39 of the Uniform ant's recovery of damages for emotional distress un- 
Ownbr-Resident Relations Act. der Uniform Residential Landlord and Tenant Act, 6 

Cross references. — For unlawful and forcible entry A.L.R.4th 528. } at ee ea? 
provision, see 47-8-49 NMSA 1978. What constitutes willfulness or malice justifying land- 

For inapplicability of general forcible entry or detainer lord's collection of statutory multiple damages for tenant's 
provisions to actions by landlord, see 35-10-2 NMSA 1978. wrongful retention | of possession, 7 A.L.R.4th 589. 

The 1995 amendment, effective July 1, 1995, in Sub- Landlord's permitting third party to. occupy premises 
section A, inserted Paragraphs (3) and (4), and redesig- rent-free as acceptance of tenant's surrender of premises, 
nated former Paragraph (3) as Paragraph (5), and made 18 A.L.R.5th 437, 
minor stylistic changes throughout the section. 52A C.J.S, Landlord and Tenant §§ 729 to 751, 


47-8-41. Action for possession by owner or resident. 


An action for possession of any premises subject to the provisions of the Uniform Owner-Réeident 
Relations Act shall be commenced in the manner prescribed by the Uniform Owner-Resident Rela- 
tions Act. 


History: 1953 Comp., § 70-7-41, enacted by Laws back rent. Equitable principles may be applied to prevent 
1975, ch. 38, § 41. eviction, City of Albuquerque v. Brooks, 1992-NMSC-069, 
114.N.M. 572, 844 P.2d 822. 
ANNOTATIONS Law reviews. — For survey, "The Uniform Owner- 
Eviction subject to equitable defenses, — A court Resident Relations Act," see 6 N.M.L. Rev, 293 (1976), 
may find that a qualified indigent tenant of public hous- Am, Jur, 2d, A.LR, and C, J.S. references. — 51C 
ing need not be evicted solely because adjudged liable for C.J.S, Landlord and Tenant § 320, bi 
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47-8-42 OWNER-RESIDENT RELATIONS 47-8-45 


47-8-42, Petition for restitution. | 


The person seeking possession shall file a petition for restitution with the clerk of the district or 
magistrate court. The petition shall contain: 
_ A. the facts, with particularity, on which he seeks to recover; 
B. areasonably accurate description of the premises; and 
C. the requisite compliance with the notice provisions of the Uniform Owner-Resident Relations Act. 
The petition may also contain other causes of action relating to the residency, but such causes of 
action shall be answered and tried separately, if requested by either party in writing. 


History: 1953 Comp., § 70-7-42, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — Setoff 
1975, ch, 38, § 42. ) or counterclaim in action by tenant against landlord for 
restitution under Federal Housing and Rent Act of 1947 
ANNOTATIONS and amendments, 10 A.L.R.2d 249. 
Law reviews. — For survey, "The Uniform Owner- 52A C.J.S. Landlord and Tenant § 762. 


Resident Relations Act," see 6 N,M.L. Rev. 293 (1976). 


47-8-43, | Issuance of summons. 


A. The summons shall be issued and, directed, with a copy of the petition attached to the sum- 
mons, and shall state the cause of the complaint, the answer day for other causes of action and 
notice that if the defendant fails to appear, judgment shall be entered against him. The summons 
may be served pursuant to the New Mexico rules of civil procedure and returned as in other cases. 
Trial of the action for possession shall be set as follows: 

(1) for any matter brought by the owner for possession, not less than seven or more than 
ten days after the service of summons; or 

(2) for any matter brought by the resident for possession, not less than three or more than 
five days after the service of summons. 

B. Upon finding of good cause, the court may continue the date of heard on the action for pos- 
session for up to seven days from the date of the initial hearing. 


History: 1953 Comp., § 70-7-48, enacted by Laws service", substituted "shall be set as follows" for "shall be 
1975, ch. 38, § 48; 1995, ch. 195, § 20. not less than seven nor more than ten days after the ser- 
Cross references. — For the Rules of Procedure for vice of summons" at the end of the fourth sentence, added 
the District Courts, see Rule 1-001 NMRA et seq. Paragraphs (1) and (2), and made minor stylistic changes 
The 1995 amendment, effective July 1, 1995, desig- throughout the subsection; and added Subsection B. 


nated the existing language as Subsection A; in Subsection 


A; in the second sentence inserted "pursuant to the New ANNOTATIONS 

Mexico rules of civil procedure” following "served" and de- Law reviews. — For survey, "The Uniform Owner- 
leted "or by any authorized person" from the end, deleted Rasident Relations:Ack" aaa QNUM. Te Rew29e (1976), 

the former third sentence which read "The person mak- | in yon ath Oat Te’ refarencoge at BOA 
ing the service shall file.with the court an affidavit stat- C.JIS. Bandlord aa Tenant § 741. 


ing with particularity the manner in which he made the 


47-8-44, Absence from court of defendant. 


If the defendant shall not appear in response to the summons, and it shall have been properly. 
served, the court shall try the cause as though he were present. 


History: 1953 Comp., § 70-7-44, enacted by Laws ANNOTATIONS 


1975, ch. 38, § 44. Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


47-8-45. Legal or equitable defense. 


On or before the day fixed for his appearance, the defendant may abcige 3 and answer and assert 
any legal or equitable defense, setoff or counterclaim. . 
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47-8-46 


History: 1953 Comp., § 70-7-45, enacted by Laws 
1975, ch. 38, § 45, 


ANNOTATIONS 


Eviction subject to equitable defenses, — A court 
may find that a qualified indigent tenant of public hous- 
ing need not be evicted solely because adjudged liable for 
back rent. Equitable principles may be applied to prevent 


47-8-46. Writ of restitution. 


PROPERTY LAW: 


47-8-47 


eviction. City of Albuquerque v. Brooks, 19925NMSC-069, 
114 N.M. 572, 844 P.2d 822. 
Law reviews. — For survey, "The Uniform Owner- 


~ Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Rights 
and remedies of tenant upon:landlord's breach of covenant 
to repair, 28 A.L.R.2d 446, 


A. Upon petition for restitution:filed by.the owner.if judgment is rendered against the defen- 
dant for restitution of the premises, the court shall declare the forfeiture of the rental agreement 
and shall, at the request of the plaintiff or his attorney, issue a writ of restitution directing the 
sheriff to restore possession of the premises to the plaintiff on a,specified date not less than three 
nor more than seven days after entry of judgment. 

B. Upon a petition for restitution filed by the resident, if judgment is rendered deinittas the 
defendant for restitution of the premises, the court shall, at the request, of the plaintiff or his at- 
torney, issue a writ of restitution directing the sheriff to restore possession of the premises to the 


plaintiff within sishioauesab secon hours after entry of judgment. 


History: 1953 Comp., § 70-7-46, enacted by Laws 
1975, ch. 38, § 46; 1995, ch, 195, § 21. 

The 1995 amendment, effective July 1, 1995, added 
Subsection A; designated the existing language as Subsec- 
tion B, and in that subsection, substituted :"Upon a peti- 
tion for restitution filed by the resident" for "Trial shall be 
had on the date or dates set as in all other cases, and" at 
the beginning, deleted "declare the forfeiture of the rental 
agreement and shall" following "the court shall", substi- 
tuted "within twenty-four.hours" for "specified date not 
more than seven days" near the end, and made minor sty- 
listic changes throughout the subsection. 


ANNOTATIONS 


Restitution not mandatory in back rent actions. 
— This‘section does not require that a court issue a writ 
of restitution if it renders a money judgment against a 
tenant based on causes of action such as back rent. City 
of Albuquerque v. Brooks, 1992-NMSC-069, 114 N.M. 572, 
844 P.2d 822. 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rey. 293 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Setoff 


‘or counterclaim in action by tenant against landlord for 


restitution under Federal Housing and Rent Act of 1947 


and amendments, 10 A.L.R.2d 249. 
52A C.J.S. Landlord and Tenant § 762. 


47-8-47. Appeal stays execution. 


A. If either party feels aggrieved by the judgment, that party may» appeal as in other civil 
actions. An appeal by the defendant shall stay the execution of any writ of restitution; provided 
that in cases in which the resident is the appellant, the execution of the writ of restitution shall 
not be stayed unless the resident, within five days of the filing of the notice of appeal, pays to the 
owner or into an escrow account with a professional escrow agent an amount equal to the rental 
amount that shall come due from the day following the judgment through the end of that rental 
period. The resident shall continue to pay the monthly rent established by the rental agreement 
at the time the complaint was filed, on a monthly basis on the date rent would otherwise become 

‘due. Payments pursuant to this subsection by a subsidized resident shall not exceed the actual 
amount of monthly rent paid by that resident: When the resident pays the owner directly, the 
owner shall immediately provide a written receipt to the resident upon demand. When the resi- 
dent pays into an escrow account the resident shall cause such amounts to be paid over to the 
owner immediately upon receipt unless otherwise ordered by the court. Upon the failure of the 
resident or the escrow agent to make a monthly rent payment on the first day rent would other- 
wise be due, the owner may serve a three-day written notice on the resident pursuant to Subsec- 
tion D of Section 47-8-33 NMSA 1978. If the resident or the resident's escrow agent fails to pay 
the rent within the three days, a hearing on the issue shall be scheduled within ten days from 
the date the court is notified of the failure to pay rent. In the case of an appeal de novo, the hear- 
ing shall be in the court in which the appeal will be heard. If, at the hearing; the court finds that 
rent has not been paid, the court shall immediately lift the stay and issue the writ of restitution 
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47-8-48 OWNER-RESIDENT RELATIONS 47-8-48 


unless the resident demonstrates a legal justification for failing to comply with the rent payment 
requirement. 

B. In order to stay the execution of a money judgment, the trial court, within its discretion, 
may require an appellant to deposit with the clerk of the trial court the amount of judgment and 
costs or to give a supersedeas bond in the amount of judgment and costs with or without surety. 
Any bond or deposit shall not be refundable during the pendency of any appeal. 


latipes 1953 Comp., § 70-7-47, enacted by Laws ANNOTATIONS 
ae neh rhe : ie RABBLE AOSD: ABPLOVE Lebel abit 2o Effect of violation of stay of execution. — This sec- 
The 1999 amendment, effective June 18, 1999, re- tion does not explicitly or implicitly require that a prop- 
wrote Subsection A. erty owner either do or not do a specific act after the court 
The 1995 amendment, effective July 1, 1995, added has issued a writ of restitution, nor does the statute pro- 
the subsection designations and rewrote this section to vide a standard of conduct for a reasonable person under 
such an extent that a detailed comparison would be im- circumstances where an appeal has been taken. Accord- 
practicable. ingly, violation of the statute does not establish negligence 
The 1989 amendment, effective June 16, 1989, made per se. Runge v. Fox, 1990-NMCA-086, 110 N.M. 447, 796 
minor stylistic changes in the second sentence, and in- P.2d 1148. * 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L, Rey. 293, (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 52A 
C.J.S. Landlord and Tenant §'784. 


serted the fourth and fifth sentences. 


47-8-48. Prevailing party rights in law suit; civil penalties. 


A. If suit is brought by any party to the rental agreement to enforce the terms and conditions 
of the rental agreement or to enforce any provisions of the Uniform Owner-Resident Relations Act, 
the prevailing party shall be entitled to reasonable attorneys' fees and court costs to be assessed 
by the court. 

B. Any owner who violates a provision of Section 47-8-36 or 47-8-39 NMSA‘1978 shall be sub- 
ject to a civil penalty equal to two times the amount of the monthly rent, 

C. Any resident who intentionally violates a provision of Subsection F of Section 47-8-22 NMSA 
1978 shall be subject to a civil penalty equal to two times the amount of the monthly rent. 


History: 1953 Comp., § 70-7-48, enacted by Laws Prevailing party. — The "prevailing party" is the 
1975, ch, 38, § 48; 1995, ch. 195, § 23. party who wins on the merits or on the main issue of the 
The 1995 amendment, effective July 1, 1995, desig- case. Hedicke v. Gunville, 2008-NMCA-082, 133 N.M. 335, 
nated the existing language as Subsection A, and in that 62 P.3d 1217, cert. denied, 133 N.M. 418, 63 P.3d 516. 
subsection, substituted "or to enforce any provisions" for Assessing attorneys' fees, — Assessing attorneys' 
"entered into pursuant to the terms", and substituted "at- fees need not be mechanistic or formalistic, but as gov- 
torneys'" for "attorney's"; and added Subsections B and C, erned by, and should be apportioned according to, the 
facts and circumstances of the case and the extent to 
ANNOTATIONS which the parties, in fact, prevailed. Hedicke v. Gunville, 


2003-NMCA-032, 133 N.M. 335, 62 P.3d 1217, cert. denied, 
133 N.M. 413, 63 P.3d 516. 

' Prevailing parties are entitled to award of’ rea- 
sonable attorney fees. — Where tenants brought action 
against apartment owner and manager for violations of 
the New Mexico Unfair Practices Act (UPA), §§ 57-12-1 
through § 57-12-26 NMSA 1978, and the New Mexico 
Uniform Owner-Resident Relations Act (UORRA), §§ 47- 
8-1 through § 47-8-52 NMSA 1978, and where the parties 
reached a settlement agreement on all issues except at- 
torney fees, plaintiffs were entitled to reasonable attor- 
ney fees, notwithstanding the fact that the damage award 
was small, because plaintiffs successfully prosecuted their 
UPA and UORRA claims; the amount involved and the 
results obtained are only one factor among several the 
court may consider to determine a reasonable attorney 
fee. Fallen v. GREP Southwest, LLC, 247 FSupp.3d 1165 

* (2017). 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 51C 
C.J.S. Landlord and Tenant §§ 247(2), 250(2). 


Determination of reasonable attorney fees. — 
Where a fire, that was negligently caused by defendant, 
destroyed plaintiffs personal property in a mobile home 
that plaintiff rented from defendant; the jury awarded 
plaintiff $25,000 in compensatory damages; plaintiff 
sought $70,318 in attorney fees based on the lodestar 
calculation of time spent on the case and the hourly rate 
charged by plaintiff's counsel; and on the grounds that 
plaintiffs attorney fees were almost three times the jury 
award and that the case involved only property damage 
and no broader public policy, the district court applied 
a proportional test and awarded plaintiff $10,000 in at- 
torney fees with an offset of $5,000 for defendant's suc- 
cessful defense of plaintiff's claims for punitive damages, 
emotional stress damages, and civil penalty damages, the 
district court abused its discretion because the district 
court failed to consider the public policy goals of the Uni- 
form Owner-Resident Relations Act to encourage compli- 
ance with the act and because the district court failed 
to consider a lodestar analysis or any objective analy- 
sis of the facts in determining attorney fees. Behrens v. 
Gateway Court, L.L.C., 2018-NMCA-097, cert. granted, 
2013-NMCERT-009. 
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47-8-49 


47-8-49. Unlawful and forcible entry. 


PROPERTY LAW 


47-8-52 


The laws and procedures of New Mexico pertaining to complaints of unlawful and forcible entry 
shall apply to actions for possession of any premises not subject to the provisions of the Uniform 
Owner-Resident Relations, Act.or the Mobile Home SARK Act [Chapter 47, Article 10 NMSA 1978]. 


History: 19538 Comp., § 70-7-49, enacted by Laws 
1975, ch. 38, § 49; 1995, ch. 195, § 24. 

Cross references. — For action for possession by 
owner, see 47-8-40 NMSA 1978, 

For inapplicability of general forcible entry or detainer 


provisions to actions by landlord, see 35-10-2 NMSA 1978.. 


ANN OTATION s 


Law reviews. — For survey; "The Uniform. Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. —-52A 
C.J.S. Landlord and Tenant §§ 720, 752 to 792. 


The 1995 amendment, effective July 1, 1995, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


47-8-50. Prior transactions valid. 


Transactions entered into before the effective date of the Uniform Owner-Resident Relations 
Act, and not extended or renewed after that date, and the rights, duties and interests flowing from 
them remain valid and may be terminated, completed, consummated or enforced as required or 
permitted prior to the effective date of the Uniform Owner-Resident Relations Act. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


History: 1953 Comp., § 70-7-50, enacted by Laws 
1975, ch. 38, § 50. 


47-8-51. Applicability. 


The provisions of the Uniform Owner-Resident Relations Act are applicable to rental agree- 
ments entered into or extended or renewed after the effective date and shall not be applicable to 
any agreements or conditions entered into between the owner and resident which provisions may 
alter agreements or conditions existing prior to the effective date of the provisions of the Uniform 
Owner-Resident Relations Act. 


History: 1953 Comp., § 70-7-51, enacted by Laws ANNOTATIONS 
1975, ch. 38, § 51. : ; : 
Severability. eae e 1975, ch. 38, § 52 provided Law reviews. — For survey, "The Uniform Owner- 


for the severability of the act if any part or application Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). | 


thereof is held invalid. 


47-8-52. Conflicts; applicability of law. 


Unless a provision of the Mobile Home Park Act [Chapter 47, Article 10 NMSA 1978] di- 
rectly conflicts with the provisions of the Uniform Owner-Resident Relations Act, the provi- 
sions of the Uniform Owner-Resident Relations Act shall apply to mobile home park owners 
and residents. 


History: Laws 1989, ch. 253, § 3. 


_ ARTICLE 8A _ iy 
‘Rent Control Prohibition | 


Sec. 
47-8A-1, Rent control prohibition, — 
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47-8A-1 RIGHT TO FARM 47-9-3 


- 47-8A-1, Rent control prohibition. 


A. No political subdivision or any home rule municipality shall enact an ordinance or resolution 
that controls or would have the effect of controlling rental rates for privately owned real property. 

B. This section does not impair the right of a state agency, county or municipality to otherwise 
manage or control its property. 

C. The provisions of Subsection A of this section do not Bee to privately owned real property 
for which benefits or funding have been provided under contract by federal, state or local govern- 
ments or a governmental instrumentality for the express purpose of providing reduced rents to 
low- or moderate-income tenants. 


History; Laws 1991, ch, 23, § 1. 


ARTICLE 9 
Right to Farm 
Sec. Sec. 
47-9-1, Short title. 47-9-4, Contracts; agreements. 
47-9-2, Purpose of act. 47-9-5. Definitions. 
47-9-3. Agricultural operations deemed not a nuisance. 47-9-6. Damages. 
47-9-7. Frivolous lawsuits. 


47-9-1. Short title. 
Sections 47-9-1 through 47-9-7 NMSA 1978 may be cited as the "Right to Farm Act". 


History: Laws 1981, ch. 287, § 1; 1991, ch. 129, § 1. The 1991 amendment, effective June 14, 1991, sub- 


stituted "Sections 47-9-1 through 47-9-7 NMSA 1978" for 
"This act", 


47-9-2. Purpose of act. 


The purpose of the Right to Farm Act is to conserve, protect, encourage, develop and improve 
agricultural land for the production of agricultural products and to reduce the loss to:the state of 
its agricultural resources by qx the circumstances under po ei (i anenriyae operations may 
be deemed a nuisance. iis 


History: Laws 1981, ch. 287, § 2. 


47-9-3. Agricultural operations deemed not a nuisance. 


Ay Any agricultural operation or agricultural facility is not, nor shall it become, a private or 
public nuisance by any changed condition in or about the locality of the agricultural operation or 
agricultural facility if the operation was not a nuisance at the time the operation began and has 
been in existence for more than one year; except that the provisions of this section shall not apply 
whenever an agricultural operation or agricultural nee de is epernicg negligently or illegally such 
that the operation or facility is a nuisance. 

B. Any ordinance or resolution of any unit of ioeat gagemaniiat that sities the operation of 
any agricultural operation or agricultural facility a nuisance or provides for abatement of it as a 
nuisance under the circumstances set forth in this section shall not apply when an agricultural 
operation is located within the corporate limits of any municipality as of April 8, 1981. 

C. The established date of operation is the date on which an agricultural operation commenced 
or an agricultural facility was originally constructed. If an agricultural operation or agricultural 
facility is subsequently expanded or a new technology i is ape Pee the established date of operation 
does not change. 


941 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-9-4 PROPERTY LAW 47-9-5 


D. No cause of action based upon nuisance may be brought by a person whose claim arose fol- 
lowing the purchase, lease, rental, or occupancy of property proximate to a previously established 
agricultural operation or agricultural facility, except when such previously established agricultural 
operation or agricultural facility has substantially changed in the nature and scope of its operations. 


History: Laws 1981, ch. 287, § 3; 1991, ch. 129, § 2; of this Act, ‘agricultural operations' means the use of land 


2014, ch. 22, § 1; 2016, ch. 44, § 1. for the production of plants, crops, trees, forest products, 

The 2016 amendment, effective May 18, 2016, orchard crops, livestock, poultry or fish"; redesignated for- 
amended the Right to Farm Act to protect agricultural op- mer Subsections B and C as Subsections A and B; inserted 
erations or facilities from nuisance claims; and added new "or agricultural facility" in two places in Subsection A and 
Subsection D. near the beginning of Subsection B; substituted the lan- 

The 2014 amendment, effective May 21, 2014, elimi- guage beginning "whenever an agricultural operation" for 
nated improperly operated agricultural operations or fa- "in the case of a negligent operation or when a change in 
cilities as a nuisance; prescribed the date when agricul- an operation would result in a common law nuisance" at 
tural operations that are located within a municipality the end in Subsection A; added Subsection C; and made 
are exempt from local governmental rules and regulations - minor stylistic changes throughout the section. 


that make agricultural operations a nuisance; in Subsec- 
tion A, after "is operated negligently", deleted "improp- ANNOTATIONS 


erly"; and in Subsection B, after "corporate limits of any Am. Jur. 2d, A.L.R. and C.J.S. references. — Hog 
municipality as of’, deleted "the effective date of the Right breeding, confining, or processing facility as constituting 
to Farm Act" and added "April 8, 1981". nuisance, 98 A.L.R.b5th 621. 

The 1991 amendment, effective June 14, 1991, de- ; 
leted former Subsection A which read "For the purposes 


47-9-4. Contracts; agreements. 


The Right to Farm Act shall,not invalidate any contracts made prior to the enactment of that act 
but shall be applicable only to contracts and agreements after the effective date of that act. This 
section shall not be construed to invalidate or supercede land uses and related powers of counties 
and municipalities. 


History: Laws 1981, ch. 287, § 4. Severability. — Laws 1981, ch. 287, § 5, provided 
for the severability of the act if any part or application 
thereof is held invalid. 


47-9-5. Definitions. 


As used in the Right To Farm Act: 

A. "agricultural facility" includes but is not limited to any land, building, structure, pond, im- 
poundment, appurtenance, machinery or equipment that is used for the commercial production or 
processing of crops, livestock, animals, poultry, honey bees, honey bee products, livestock ager 
poultry products or products that are used in commercial agriculture; 

B. "agricultural operation" means: 

(1) the plowing, tilling or preparation of soil at an agricultural facility; 

(2) the planting, growing, fertilizing or harvesting of crops; 

(3) the application of pesticides, herbicides, or other chemicals, compounds or substances 
to crops, weeds or soil in the connection with production of crops, livestock, animals or poultry; 

_ (4) the breeding, hatching, raising, producing, feeding, keeping, slaughtering or processing 
of livestock, hogs, aquatic animals, equines, chickens, turkeys, poultry or other fowl normally.raised 
for food, mules, cattle, sheep, goats, rabbits or similar farm animals for commercial purposes; 

(5) the production and keeping of honey bees, production of honey bee dee and honey 
bee processing facilities; 

- (6) the production, processing or packaging of eggs or egg products; 

(7) the manufacturing of feed for poultry or livestock; 

(8) the rotation of crops; 

(9) , commercial agriculture; 

(10) the application of existing, changed or new technology, practices? processes or prod- 
ucts to an agricultural operation; or 

(11) the operation of a roadside market, 
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47-9-6 MOBILE HOME PARKS 


History: 1978 Comp., § 47-9-5, enacted by Laws 
1991, ch. 129, § 8. 


47-9-6. Damages. 


47-10-1 


The provisions of the Right to Farm Act do not affect or defeat the right of a person to recover 
damages from injuries or damages sustained by him because of the pollution of, or change in the 
condition of, waters of a stream or because of an overflow on his lands. 


History: 1978 Comp., § 47-9-6,:enacted by Laws 


1991, ch. 129, § 4. 


47-9-7. Frivolous lawsuits. 


If a court determines that any action alleging that an agricultural operation is a nuisance is 
frivolous, the court may award reasonable costs and attorneys’ fees to the defendant. 


History: 1978 Comp., § 47-9-7, enacted by Laws. 


1991, ch. 129, § 5. 


Severability. — Laws 1991, ch. 129, § 6 provided 
for the severability of the act if any part or application 
thereof is held invalid. 


ARTICLE 10 
Mobile Home Parks 


47-10-1. Short title. 

47-10-2: Definitions. 

47-10-38. Tenancy; requirements; notice to quit. 

47-10-4. Action for termination. 

47-10-5. Reasons for termination. 

47-10-6. Nonpayment of rent. 

47-10-7. Common areas; tenant meetings. 

47-10-8. Security deposits. 

47-10-9, Remedies. 

47-10-10. Entry fees prohibited; entry fee defined; secu- 
rity deposit; court costs. ! 

47-10-11. Closed parks prohibited. 

47-10-12. Selling fees prohibited. 

47-10-13. Certain types of landlord-seller agreements 

'* ~ prohibited. 

47-10-14. Rental agreement; disclosure of terms in writ- 

ing. 


47-10-1. Short title. 


Sec. 

47-10-15. Rules and regulations. 

47-10-15.1. New or amended rules; notification; open 
meeting; pets; physical improvements. 

47-10-16. New developments and parks; rental of sites to 
dealers authorized. 

47-10-17, Alternative dispute resolution; when permit- 
ted; court actions. 

47-10-18. Conflicts; applicability of law. 

47-10-19. . Rent increase; disclosure requirement. 

47-10-20. Cost of utility services; access to records. 

47-10-21. Provision of utility services; administrative 
fee; disclosure requirement. 

47-10-22. Itemized bill; utility services; administrative 
fees. 

47-10-23. Civil penalties. 


Chapter 47, Article 10 NMSA 1978 may be cited as the "Mobile Home Park Act". 


History: Laws 1988, ch. 122, § 1; 1993, ch. 147, § 1. 

Cross reference. — For the Uniform Home Resident 
Relations Act, see 47-8-1 NMSA 1978. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "Chapter 47, Article 10 NMSA 1978" for "Section 1 
through 18 of this act". 


ANNOTATIONS 


Acts linked. — Although the Uniform Owner-Resident 
Relations Act, Section 47-8-1 NMSA 1978 et seq., gov- 


erns the rights and obligations of owners and residents - 


of "dwelling units," and the Mobile Home Park Act gov- 
erns tenancy in a "mobile home park," the legislature has 
linked the two acts in that the latter provides that an ac- 
tion for termination shall be commenced and. prosecuted 
in the manner described in the former. Martinez v. Sedillo, 
2005-NMCA-029, 137 N.M. 108, 107 P.3d 543. 

_Am. Jur, 2d, A.L.R. and C.J.S. references. — Land- 
lord's fraud, deceptive trade practices, and the like, in con- 
nection with mobile home owner's lease or rental of land- 
site, 39 A.L.R.4th 859. 

Validity, construction, and application of mobile home 
eviction statutes, 48 A.L.R.5th 705. 
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47-10-2 ’ PROPERTY LAW 47-10-3 


47-10-2. Definitions. 


As used in the Mobile Home Park Act: 

A. "landlord" or "management" means the owner or any person responsible for operating and 
managing a mobile home park or an agent, employee or representative authorized to act on the 
management's behalf in connection with matters relating to tenancy in the park;,; 

B. "mobile home" means a single-family dwelling built on a:permanent chassis designed for 
long-term residential occupancy and containing complete electrical, plumbing and sanitary facili- 
ties designed to be installed in a permanent or semipermanent manner with or without a perma- 
nent foundation, which dwelling is capable of being drawn over public highways as a unit or in 
sections by special permit, "Mobile home" does not include a recreational travel trailer or a recre- 
ational vehicle, as those terms are defined in Section 66-1-4.15 NMSA 1978; 

C. "mobile home park", "trailer park" or "park" means a parcel of land used for the continuous 
accommodation of twelve or more occupied mobile homes and operated for the pecuniary benefit 
of the owner of the parcel of land, his agents, lessees or assignees. "Mobile home park" does not 
include mobile home subdivisions or property zoned for manufactured home subdivisions; 

D. "mobile home space", "space", "mobile home lot" or "lot" means a parcel of land within a 
mobile home park designated by the management to accommodate one mobile home and its acces- 
sory buildings and to which the required sewer and utility connections are provided by the mobile 
home park; 

E. "premises" means a mobile home park and existing facilities and appurtenances therein, 
including furniture and utilities where applicable, and grounds, areas and existing facilities held 
out for the use of the residents generally or the use of which is promised to the resident; 

F. "rent" means any money or other consideration to be paid to the management for the right 
of use, possession and occupation of the premises; 

G. "rental agreement" means a written agreement, including those conditions implied by law, 
between the management and the resident establishing the terms and conditions of a tenancy, 
including reasonable rules and regulations promulgated by the park management, A lease is a 
rental agreement} 

H. "resident" means any person or family of such person owning a mobile home that is subject 
to a tenancy in a mobile home park under a rental agreement; 

I. "tenancy" means the right ofa resident to use a space or lot within a park on which to locate, 
maintain and occupy a mobile home, lot improvements and accessory structures for human habi- 
tation, including the use of services, and facilities of the park; 

J. "utility services" means electric, gas, water or sewer services, but does not include refuse 
services; 

K. "first lienholder" means a person or his successor in interest who has a security interest 
in a mobile home, whose interest has been perfected pursuant to the provisions of Section 66-3- 
201 NMSA 1978 and whose interest is prior to any other security interest in the mobile home; 
and 

L. "abandoned" means absence of the resident from the mobile home, without notice to the 
landlord, in excess of seven contlarotis days, providing such ony occurs after ie mobile home 
lot rent is delinquent. . 


History: Laws 1983, ch. 122, § 2; 1993, ch. 147, § *2; The 1993 amendment, effective July 1, 1993, added 
1997, ch. 39, § 2. the second sentence in Subsection B, made minor stylistic 


The 1997 amendment, effective June 20, 1997, added changes in Subsections H and I, and added Subsection J. 
Subsections K and L and made related stylistic changes, irk Dt 8 oti ‘om 


47-10-3. Tenancy; requirements; notice to quit. 


A. No tenancy or other lease or rental occupancy of space in a mobile home park shall com- 
mence without a written lease or rental agreement; and no tenancy in a mobile home park shall 
be terminated until a notice to quit has been served upon the mobile home resident. The notice to 
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47-10-4 MOBILE HOME PARKS 47-10-4 


quit shall be in writing directed to the resident and in the form specified in Shia section. The form 
of notice shall be deemed legally sufficient if it states: 

(1) . the name of the landlord or of the mobile home park; 

' (2) the mailing address of the property; 

(3) the location or space number upon which the mobile home is situated; 

(4) the county in which the mobile home is situate; and | 

(5) the reason for the termination of the tenancy and the date, place and circumstances of 
any acts allegedly justifying the termination. 

B. The notice to quit shall be served by delivering the notice to the mobile home tenant person- 
ally or by posting the notice at the main entrance of the mobile home. If service is made by posting 
the notice, a copy of the notice shall also be sent by certified mail to the mobile home tenant, return 
receipt requested. The date of a posting shall be included on the posted notice and on the copy 
mailed to the mobile home tenant and shall constitute the effective date of the notice. 

C. The tenant shall be given a period of not less than thirty days from the end of the rental 
period during which the termination notice was served to remove any mobile home from the prem- 
ises, but which is automatically extended to sixty days where the tenant must remove a multi- 
section mobile home. In those situations where a multisection mobile home is being leased to or 
occupied by a person other than its owner and in a manner contrary to the rules and regulations 
of the landlord, then, in that event, the tenancy may be terminated by the landlord upon giving a 
thirty-day notice instead of a sixty-day notice. 

D. No lease shall contain any provision by which the tenant waives his rights under the Mobile 
Home Park Act; and any such waiver shall be deemed to be contrary to public policy and shall be 
unenforceable and void. Any lease, however, may provide for the termination of the tenancy in ac- 
cordance with the provisions of Subsection C of this section. 

E. No tenancy shall be terminated by a mobile home park owner solely because of the size or 
age of the mobile home. 


History: Laws 1983, ch. 122, § 3; 1997, ch. 186, § 1. Home Park v. Mulvaney, 1996-NMSC-037, 121 N.M. 817, 


The 1997 amendment, effective June 20, 1997, in 918 P.2d 1317. 
Subsection A, added "upon the mobile home resident" in Notice to month-to-month tenants required. — 
the first sentence and inserted "directed to the resident" The Mobile Home Park Act requires a landlord to include 
in the second sentence; rewrote Subsection B; and added a statement of good cause on a notice to quit that is given 
Subsection E. to month-to-month tenants, Green Valley Mobile Home 
ANNOTATIONS Saar ane ¢ 1996-NMSC-037, 121 N.M. 817, 918 


Strict compliance required. — The notice provisions 
of this act require strict compliance. Green Valley Mobile 


47-10-4. Action for termination. 


A. The action for termination shall be commenced and prosecuted in the manner described in 
the Uniform Owner-Resident Relations Act [47-8-1 through 47-8-52 NMSA 1978]. The property 
description shall be deemed legally sufficient if it states: 

(1) the name of the landlord or of the mobile home park; 

(2) the mailing address of the property; 

(3) the location or space number upon which the mobile home is situated; and 
(4) the county in which the mobile home is situate. 

B. Service of the summons shall be as specified in Section 47-8-43 NMSA 1978. Seevies by 
posting shall be deemed legally sufficient within the meaning of Section 47-8-43 NMSA 1978 if Pa 
summons is conspicuously affixed to the main entrance of the mobile home. 

C. Jurisdiction of courts in cases of forcible entry, forcible detainer or unlawful datanties shall 
be as specified in Section 47-8-49 NMSA 1978. 

D. After commencement of the action and before judgment, any person not already a arth to 
the action who is discovered to have a property interest in the mobile home shall be allowed to 
enter into a stipulation with the landlord and be bound thereby. 
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History: Laws 1983, ch. 122,.§ 4. of "dwelling units,".and the Mobile Home, Park Act gov- 
erns tenancy in a "mobile home park," the legislature has 

ANNOTATIONS linked the two acts in that'the latter provides that an ac- 

Acts linked. — Although the Uniform OwnerResident tion for termination shall be commenced and prosecuted 
Relations Act, Section 47-8-1 NMSA 1978 et seq., gov- in the manner described in the former. Martinez v, Sedillo, 


erns the rights and obligations of owners and residents 2005-NMCA-029, 187 N.M, 108, 107 P.3d 543. 


47-10-5. Reasons for termination. — 


A tenancy shall be terminated pursuant to the Mobile Home Park aN ec for one or more of the 
following reasons: . 

A. failure of the tenant to comply with local ordinances and date laws and regulations con- 
cerning mobile homes; 

B. conduct of the tenant:on the premises which constitutes an annoyance to ae teridnta or 
interference with park management; 

C. failure of the tenant to comply with written rules and reuanniiets of the ee Hothad park 
either established by the management in the rental agreement at the inception of the tenancy, 
amended subsequently thereto with the consent of the tenant, or amended subsequently thereto 
without the consent of the tenant on thirty days' written notice if the amended rules and regula- 
tions are reasonable, except when local ordinances and state laws and regulations or emergency 
situations require immediate compliance. However, regulations applicable to:recreational facilities 
may be amended at the discretion of the management; 

D. condemnation or change of use of the mobile home park. When the owner of a mobile honid 
park is formally notified by an appropriate governmental agency that his mobile home park is the 
subject of a condemnation proceeding, the landlord shall, within seventeen days, notify his bigs 
in writing of the terms of the condemnation notice which he receives; or 

E. in those cases where the zoning law allows the landlord to change the use of his land with- 
out obtaining the consent of the zoning authority and where such change of use would result in 
eviction of inhabited mobile homes, the landlord shall first give the owner of each mobile home 
subject to such eviction a written notice of his intent to evict not less than six months prior to such 
change of use of the land, notice to be mailed to each tenant. 


History: Laws 1983, ch, 122, § 5. 


47-10-6. Nonpayment of rent. 


Any tenancy or other estate at will or lease in a mobile home park may be terminated upon the 
landlord's written notice to the tenant requiring, in the alternative, payment.of rent and utility 
charges or the removal of the tenant's unit from the premises, within a period of not less than 
three days after the date notice is served or posted, for failure to pay rent when due. ent shall not 
be increased without sixty days' written notice to the tenant. . 


History: Laws 19838, ch. 122, § 6; 1993, ch. 147, §.3. ' The 1998 amendment, effective July 1, 1993, substi- 
tuted "sixty" for "thirty" in the second sentence. 


47-10-7. Semon areas; tonite meetings. 


Common areas of a mobile home park shall be open to all residients of the rmhild hoitié park at all 
reasonable times subject to such conditions and limitations as are'imposed by written regulations of 
the mobile home park owner or management. Meetings of tenants relating to mobile home living and 
affairs held in their park community hall or recreation hall, if such facility or similar facility exists, 
shall not be subject to prohibition by the park management if the hall is reserved according to park 
rules and such meetings are held at reasonable hours and when the facility is not otherwise in use. 


History: Laws 1983, ch. 122, § 7. 
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47-10-8 MOBILE HOME PARKS 47-10-9 


_ 47-10-8, Security deposits. 


The owner of a mobile home park or his agents may charge a security deposit not greater than 
the amount of one month's rent or two months' rent for multiwide units. 


History: Laws 1983, ch. 122, § 8 


47-10-9. Remedies. 


A. Upon granting judgment for possession by the landlord in:a forcible entry and detainer ac- 
tion, the court shall issue the writ of restitution as provided in Section 47-8-46 NMSA 1978. 

B. The notice of judgment: shall state that at a specified time, not less than forty-eight hours 
from the entry of judgment, the sheriff will return to serve a:writ of restitution and superintend 
the peaceful and orderly,removal of the mobile home under that ‘order of court. The notice of judg- 
ment shall also advise the mobile home owner to prepare the mobile home for removal from the 
premises by removing the skirting, disconnecting utilities, attaching tires and otherwise making 
the mobile home safe and ready for highway travel. 

C. Should the mobile home owner fail to have the phil home safe and ready for physical-re- 
moval from the premises or should inclement weather or other unforeseen problems occur at the 
time specified in the notice of judgment, the landlord and the sheriff may: by written agreement 
extend the time for the execution of the writ of restitution to allow time for the landlord to arrange 
to have the necessary work done or:to permit the sheriff's execution of the writ of restitution at a 
time when weather or other conditions will make removal less hazardous to the mobile home. 

D. Ifthe mobile home is not removed from: the landlord's land on behalf of the mobile home 
owner within the time permitted by the writ of restitution, the landlord and the sheriff shall have 
the right to take possession of the mobile home for the purposes of removal and storage: The liabil- 
ity of the landlord. and the sheriff in that event shall be limited to gross negligence or willful and 
wanton disregard of the property: rights of the mobile home owner. The responsibility to prevent 
freezing and:to prevent: wind and weather damage to the mobile home lies Pesltiataehi with those 
persons who have a property interest in the mobile home. 

E. Utility charges, other charges incurred by the landlord for which the resident is liable to 
the landlord pursuant to the provisions of a rental agreement, including amounts awarded to the 
landlord in an action brought pursuant to this section, rents and reasonable removal and storage 
charges may be paid by any party in interest. Those charges constitute a lien that will run with 
the mobile home. The lien may.be foreclosed in the same manner as a landlord's lien created pur- 
suant to Section 48-3-5 NSMA [sic] 1978. 

F,. Prior to the issuance of the writ of restitution, the court shall make a finding of fact that the 
mobile home is or is not subject to the security interest of a first lienholder. A written statement on 
the mobile home resident's.owner's application for tenancy identifying a lienholder by name and 
address shall be prima facie evidence of the existence of the interest of the lienholder. If the appli- 
cation for tenancy contains no information or states that no liens exist, the landlord shall obtain a 
written title search statement from the motor vehicle division of the taxation and revenue depart- 
ment and the matter contained in that. document shall be conclusive evidence of the existence or 
nonexistence of security interests in the mobile home. 

-G. Ifthe court finds there is a-security interest in favor of a first lienholder on the mobile home 
subject. to the writ of restitution: or if the mobile home has been abandoned by the resident or 
possession of the mobile home has been surrendered to the landlord by the resident, then, upon 
receipt of the writ of restitution, the landlord shall notify the first lienholder in writing that the 
landlord has obtained a writ of restitution for the mobile home park space where the mobile home 
is located or that the mobile home has been abandoned or surrendered by the resident. The notice 
shall be provided in accordance with the provisions of Subsection J of this section and shall: 

(1). state that an action for restitution has been filed against the resident and the effective 
date of a writ of restitution, if issued, or the date the mobile home was abandoned or voluntarily 
surrendered by the resident; 
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(2) disclose the amount of the utility charges, other charges incurred by the landlord as 
provided in the rental agreement, rents and reasonable removal and storage charges, accruing 
daily rent calculated pursuant to this section, and the date upon which the sheapanes is required to 
make regular payments to the landlord; and 

(3) attach a copy of the lease and the landlord's rules and eee that apply to ES 
resident. 

H. Notwithstanding the provisions of the [sic] Subsection E of this section, the landlord shall 
be entitled to collect from the first lienholder only the utility charges, other ‘charges incurred by 
the landlord as provided in the rental agreement and rents and reasonable removal and storage 
charges accruing from and after the date the landlord provides the first lienholder the written 
notice prescribed under Subsection G of this section. The first lienholder shall notify the landlord 
within thirty days of receipt of the notice whether it intends to pay the rents and charges col- 
lectible under this subsection or remove the mobile home. The rents and charges due under this 
subsection shall be prorated to the date the mobile home is removed or the date a new lease with 
a new resident becomes effective, and the first lienholder shall not be liable for any rents and 
charges thereafter. The maximum rent’ payable to the landlord under this:subsection is a daily 
rate equal to one-thirtieth of the then-current lot rental amount that would have been payable by 
the resident under the lease. The maximum daily rent may be increased over time in accordance 
with the notice requirements under the applicable provisions of the Mobile Home Park Act. The 
first lienholder shall have thirty days from the date notice is provided bythe landlord to pay the 
rent and charges accruing to the notice date. Thereafter, the first lienholder shall pay the rent and 
charges in accordance with the resident's lease. If the first lienholder desires to remove the mobile 
home: prior to a payment due date, the first lienholder shall pay the rent and charges accrued to 
the date of removal prior to removing the mobile home. 

I. If the first lienholder fails to pay the rent and charges due as provided in Subsection H of 
this section, the landlord may give the first lienholder notice of the nonpayment in accordance 
with Section 47-10-6 NMSA 1978. If the first lienholder fails to make payment within the time pe- 
riod specified in the notice, the landlord may proceed against the first lienholder by exercising the 
remedies granted it under the Mobile Home Park Act. The landlord may also seek any other rem- 
edies to which it is entitled by law. The prevailing party in any action brought in an event to seek 
relief under this section, including an action for damages, is entitled to an award for reasonable 
attorney fees and costs incurred in the suit. Notwithstanding anything in this section to the con- 
trary, the judgment obtained in such an action, if in favor of the landlord, constitutes a lien against 
the mobile home having priority over the lien of the first lienholder. The lien may be foreclosed 
pursuant to the procedures pertaining to a landlord's lien created in Section 48-3-5 NMSA 1978. 

J. Any notice required by this section between the first lienholder and landlord shall be in 
writing and either hand delivered or mailed by certified mail, return receipt requested. The notice 
shall be effective the date of delivery or mailing. If hand delivered, the notice shall be delivered 
at the principal office or place of business of the addressee during regular business hours to the 
person in charge of the office or place of business. 

K. Ifthe mobile home is sold to third parties who intend to remain in the park, they will not be 
allowed to reside in the mobile home unless the parties have been qualified by the landlord as resi- 
dents. Until the purchasers and the landlord enter into a written lease agreement, the landlord 
may refuse to recognize the sale and treat any persons living in the mobile home as trespassers. 

L. Ifthe first lienholder has paid in full all money due’ under Subsection H of this section, it 
shall be unlawful for the landlord to refuse to allow the first lienholder to remove the mobile home. 
If the landlord refuses to allow the first lienholder to remove the mobile home, the landlord is li- 
able to the first lienholder for each day the landlord unlawfully maintains possession of the mobile 
home, at a daily rate equal to one-thirtieth of the monthly payment required by a contract between 
the first lienholder and resident. In all disputes between the landlord and the first lienholder, 
the court shall award reasonable attorney fees and costs to the prevailing party. In the event the 
mobile home has not been resold within six months of the landlord providing notice pursuant to 
Subsection G of this section, the landlord may request the first lienholder to remove the mobile 
home within thirty days of the request. Notice of the request shall be given to the first lienholder 
in accordance with Subsection J of this section. 
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History: Laws 1983, ch. 122, § 9; 1997, ch. 39, § 3. deleted "shall" following "charges" and deleted "and who- 

Bracketed material. — The bracketed material was ever ultimately claims the mobile home will owe that sum 
inserted by the compiler and is not part of the law. to the person who paid it" following "home" in the second 

The 1997 amendment, effective June 20,.1997, in sentence and added the third sentence; rewrote Subsec- 
Subsection E, inserted the language beginning "other tion F'; rewrote Subsection G; and added Subsections H 
charges" and ending "this section" in the first sentence, through L. 


47-10-10. Entry fees prohibited; entry fee defined; security abstr 
court costs. — 


A. The owner of a mobile home park or the agent of such owner shall neither pay to nor receive 
from an owner or a seller of a mobile home an entry fee of any type as a condition of tenancy in a 
mobile home park. 

B. As used in this section, "entry fee" means any fee paid to or received by an owner of a mobile 
home park or his agent, except for: 

(1) rent; 

(2) a security deposit against actual damages to the premises or to secure rental.pay- 
ments, which deposit shall not be greater than the amount allowed under Section 9 [8] [47-10-8 
NMSA 1978] of the Mobile Home Park Act. Security deposits shall remain the property of the ten- 
ant, and they shall be deposited into a separate trust account by the landlord to be administered 
by the landlord as a private trustee. For the purpose of preserving the corpus, the landlord shall 
not commingle the trust funds with other money, but he is permitted to keep the interest and prof- 
its thereon as his compensation for administering the trust; 

(3) afee charged by any state, municipal or county governmental agency; 

(4) utilities; or 

(5) incidental charges for services actually performed by the mobile home park owner or 
his agent or agreed to in writing by the tenant. 

C. The trial judge may award court costs and reasonable attorney fees in any court action 
brought pursuant to the Mobile Home Park Act to the prevailing party upon a finding that the 
prevailing party undertook the court action and legal representation for a legally sufficient reason 
and not for a dilatory or unfounded cause. 

D. The management or the resident may bring a civil action for violation of the rental agree- 
ment or any violation of the Mobile Home Park Act in the appropriate court of the county in which 
the mobile home park is located. Hither party may recover actual damages, or, the court may in 
its discretion award such equitable relief as it deems necessary, including the enjoining of either 
party from further violations. 


History: Laws 1983, ch. 122, § 10. rental agreement or'the Mobile Home Park Act. Martinez 


Brackted material. — The bracketed material was v, Sedillo, 2005-NMCA-029, 137 N.M. 1038, 107 P.3d 548. 
inserted by the compiler and is not part of the law. The Jurisdiction. — The "the appropriate court" in Subsec- 
reference to § 9 of the Mobile Home Park Act in the first tion D of this section includes the magistrate court, met- 
sentence of Subsection B(2) seems incorrect, as that sec- ropolitan court and district court within the jurisdictional 
tion, compiled as 47-10-9 NMSA 1978, deals with reme- monetary limitations of the courts. Martinez v, Sedillo, 
dies. Section 8 of the act, compiled as 47-10-8 NMSA 1978, 2005-NMCA-029, 137 N.M. 108, 107 P.3d 548. 
deals with security deposits. Notice of non-compliance. — Where landlord filed 

t notice of non-compliance with rental agreement, this fil- 
ANNOTATIONS ing provided notice that the landlord contended that the 


tenant violated the rental agreement. Martinez v, Sedillo, 


Metropolitan court injunctive power. — Metropoli- 2005-NMCA-029, 137 NM. 103, 107 P.3d 543. 


tan court has jurisdiction to issue injunction to enjoin a 
party to a mobile lot rental agreement from violating the 


47-10-11. Closed parks prohibited. 


A. The management shall not require, as a condition of tenancy in a mobile home park, that 
the prospective tenant purchase a mobile home from a particular seller or from any one of a par- 
ticular group of sellers and shall not require that the management act as agent in the future sale 
of the mobile home. 


949 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-10-12 PROPERTY LAW 47-10-14 


B. ‘The management shall not give any special preference in renting to a prospective tenant 
who has purchased a mobile home from 4 particular seller, . 

C, Aseller of mobile homes shall not require as a condition of sale that a purchaser locatein a 
particular mobile home park or in any one of a particular group of mobile home parks. 

D. The management shall not prohibit the listing or sale of a mobile home within the park by 
the owner of the mobile home or the owner's agent. The gn See shall not pore: as a condi- 
tion of sale that the management serve as the selling agent. - 

E, The management shall treat all persons equally in EF ahitions credit or sees or leasing 
available space, except that a park may be designated for housing for older persons after a six 
months' notice to the residents, provided that the management complies with all applicable pro- 
cedures of state and federal antidiscrimination laws, including the federal Fair sarap — 42 
U.S.C. Sections 3601-3619. ry icforek 


History: Laws 1983, ch. 122, § 11; 1997, ch. 186, § 2; The 1997 amendment, effective June 20, 1997, in 


2007, ch. 194, § 1. Subsection A, substituted "purchase" for "has purchased" 

The 2007 amendment, effective June 15, 2007, and added the language beginning "and shall not"; added 
amended Subsection E to permit a mobile home park to Subsection D and redesignated former Subsection D as 
be designated for older persons if management complies Subsection H; and inserted "evaluating credit or" in Sub- 
with all applicable procedures of state and federal antidis- section E, 


crimination laws. 


47-10-12. Selling fees prohibited. 


The owner of a mobile home park or his agent shall not require payment of any type of selling 
fee or transfer fee by either a tenant in the park wishing to sell his mobile home to another party 
or by any party wishing to buy a mobile home from a tenant in the park as a condition of tenancy 
in a mobile home park for the prospective buyer. This section shall in no way prevent the owner of 
a mobile home park or his agent from applying the normal park standards to prospective buyers 
before granting or denying tenancy or from charging a reasonable selling fee or transfer fee for 
services actually performed and agreed to in writing by the tenant. Nothing in this section shall be 
construed to affect the rent charged. 


History: Laws 1988, ch. 122, § 12. 


47-10-13. Certain types of landlord-seller agreements prohibited. 


A seller of mobile homes shall not pay or offer cash or other consideration other than rent to the 
owner of a mobile home park or his agent for the purpose of reserving spaces or otherwise indueing 
acceptance of one or more mobile homes in a mobile home park. 


History: Laws 1983, ch, 122,§13. .. Cross references. — ‘For Real | Estate Disclosure. Act, 
see 47-13-1 NMBA 1978, 


47-10-14, Rental agreement; disclosure of terms in writing. 


A. The terms and conditions of a tenancy shall be adequately disclosed in writing in a rental 
agreement by the management to any prospective resident prior to the rental or occupancy of a 
mobile home space or lot. The disclosures shall include: 

(1) the term of the tenancy, the amount of the rent and the dollar amount of ani rentil in- 
creases for each of the preceding two years; 

(2) the day the rental payment is due; 

(3) the day when unpaid rent shall be considered in default; 

(4) the rules and regulations of the park then in effect; | NW 

(5) the zoning applicable to the property upon which the park is located; 

(6) the name and mailing address where a manager's decision may be appealed; 

(7) the name and mailing address of the owner of the park; 
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47-10-15 MOBILE HOME PARKS 47-10-15.1 


(8) all charges to the tenant other than rent; and 

(9) Astatement explaining the resident's right to request blestintatiney dispute resolution of 
any disputes with the mobile home park owner or management, except for disputes over nonpay- 
ment of rent or utility charges or in the case of public safety emergencies. 

B, The rental agreement shall be signed by both the management and the resident) and hich 
party shall receive a copy of it. 

C. The management and the resident may include in a rental agreement terms and conditions 
not prohibited under the provisions of the Mobile Home Park Act. 

D. Ifan owner deliberately uses a rental agreement containing provisions known by him to be 
prohibited by law or by the provisions of Section 47-10-11, 47-10-12 or 47-10-13 NMSA 1978, the 
resident may recover damages sustained by him resulting from application of the illegal provision 
and reasonable attorney fees. 


- History: Laws 1983, ch. 122, § 14; 1998, ch. 147, § 4; The 1993 amendment, effective July 1, 1998, in Sub- 
1997, ch. 186; § 3. section A, added Paragraph (6), redesignated former 

Cross references. — For Real Estate Disclosure Act, Paragraph (6) as Paragraph (7), and made several stylis- 
see 47-13-1 NMSA 1978. tic changes; made a minor stylistic change in Subsection 

The 1997 amendment, effective June 20, 1997, in Sub- B; and substituted "Section 47-10-11; 47-10-12 or 47-10- 
section A, added the language beginning "and the dollar" 138 NMSA 1978" for "Sections 11, 12, or-18 of the Mobile 
in Paragraph (1), added Paragraph (5) and redesignated. Home Park Act" in Subsection D. 


the remaining paragraphs accordingly, added Paragraph 
(9), and made stylistic changes throughout the subsection. 


47-10-15. Rules and regulations. 


The management shall adopt rules and regulations concerning all residents' use and occupancy 
of the premises. The rules and regulations are enforceable against.a resident only if: 

A. they are submitted to tenants for their comment sixty days prior to the rules being imple- 
mented; 

B. their purpose is to promote the convenience, safety or welfare bf the residents, protect and 
preserve the premises from abusive use or make a poet! distribution of services and facilities held 
out for the residents generally; 

C. they are reasonably related to the purpose for which they are‘adopted; 

D. they are not retaliatory or discriminatory in nature, except that all or any portion of the 
park may be designated for adult-only occupancy after a six-months' notice to the residents; and 

EK. they are sufficiently explicit in prohibition, direction or limitation of the resident's conduct 
to fairly inform him of what he shall or shall not do to comply. 


History: Laws 1983, ch. 122, § 15; 1997, ch. 186, § 4. accordingly, and substituted "shall" for "must" in two 
The 1997 amendment, effective June 20, 1997, added places in Subsection E, 
Subsection A and redesignated the remaining subsections 


47-10-15.1. New or amended rules; notification; open meeting: pets; 
physical improvements. | 


A. The management shall notify mobile home park residents of proposed new rules or amend- 
ments to existing rules at least sixty days prior to the effective date of the new or amended rules. 
The management shall allow residents a thirty-day comment period on proposed rule changes. 
Comments from residents to management on proposed rule changes shall be in writing and signed 
by the author. Once all comments have been received, the management shall post all comments 
and the responses to the comments in a conspicuous place. The new rules or amended rules shall 
not take effect before sixty days after the notification date. 

B. Existing pets that are in compliance with the mobile home park rules or regulations shall 
be exempt from any provision of new rules or regulations that would prohibit those pets provided 
those are not a nuisance violating the public peace, health or safety. 
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47-10-16 ‘PROPERTY LAW 47-10-18 


C. The mobile home park management; shall not require existing residents: to comply with 
changes in rules or regulations that require physical improvements to the existing resident's mo- 
bile home or.lot unless the mobile home is in violation of a local municipal or county ordinance or 
the physical condition of the resident's mobile home or lot constitutes a public nuisance or threat 
to the public peace, health or safety. a th ) 

Papin 
History: Laws 1997, ch. 186, § 5. |; ' art: IV, § 28, was effective June 20, 1997, 90 day sac 


Effective dates. — Laws 1997, ch. 186 ae A no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


47-10-16. New developments and parks; rental of sites to dealers 
authorized. | 


A. The management of a new mobile park or manufactured housing community development 
may require as a condition of leasing a mobile home site or manufactured home site for the first 
time such site is offered for lease that the prospective lessee has purchased a mobile home or 
manufactured home from a particular seller or from any one of a particular group of sellers. _ 

B. Allicensed mobile home dealer or a manufactured home dealer may, by contract with the man- 
agement of a new mobile home park or manufactured housing community development, be granted 
the exclusive right to first-time rental of one or more mobile home sites or manufactured home sites. 


History: Laws 1983, ch. 122, § 16. 


47-10-17. Alternative dispute resolution; when permitted; 
court actions. 


A. In any civil dispute between the management and a resident of a mobile rae park arising 
out of the provisions of the Mobile Home Park Act, except for nonpayment of rent or utility charges 
or in cases in which the health or safety of other residents isin imminent danger, the controversy 
may be submitted to alternative dispute resolution by request of either party prior to the filing of 
a court action or a forcible entry and detainer action. The cost of the alternative eliapatte resolution 
services shall be divided equally among the disputing parties, 

B.- The agreement, if one is reached, shall be presented to the court as a aiahinidciaed Hither 
party to the dispute resolution process may terminate the process at any time without prejudice. 

C. Ifeither party subsequently violates the stipulation, the other party may apply immediately 
to the court for relief. 

D. Any alternative dispute resolution pursuant to this section shall be lpainaeo2. bya sags 
sionally certified mediator approved by all disputing parties. 


History: Laws 1983, ch. 122, § 17; 1997, ch. 186, § 6. "dispute resolution process" for "mediation" and deleted 
The 1997 amendment, offsntive June 20, 1997, sub- "mediation" preceding "process"; and added Subsection D. 
stituted "Alternative Dispute Resolution" for "Mediation" » Ste a 
in the section heading; in Subsection A, substituted "civil re ANNOTATIONS 
dispute" for "controversy", inserted "or utility charges", Am. Jur, 2d, A.L.R. and C.J.S. references. — Alter- 


substituted "alternative dispute resolution by request of" native dispute resolution: sanctions for failure to partici- 


for ' ‘mediation by", inserted "a court action or", deleted pate in. good faith in, or comply with agreement made in, 
"upon agreement of the parties" following "action", and: ‘mediation, 43 A.L.R.5th 545. 


added the second sentence; in Subsection B, substituted 


ii 


47-10-18. Conflicts; applicability of law. 


Unless a provision of the Mobile Home Park Act directly conflicts with the provisions of the 
Uniform Owner-Resident Relations Act [47-8-1 through 47-8-52 NMSA 1978], the provisions of 
the Uniform Owner-Resident Relations Act shall apply to mobile home park owners and residents. 


History: Laws 1989, ch. 258, § 4. 
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47-10-19 MOBILE HOME PARKS 47-10-22 


47-10-19. Rent increase; disclosure requirement. 


A. A landlord shall fully and accurately disclose in writing to a resident an increase in rent. 
The disclosure shall be provided to a resident at least sixty days prior to implementation ofan 
increase in rent. 

B. Upon receiving a written: request from a resident or prospective resident, a landlord shall 
fully and accurately disclose in writing a current schedule of the range of rental rates in the mo- 
bile home park, The landlord shall include the date of preparation onthe face of the schedule of 
rental rates. 


History: 1978 Comp., § 47-10-19, enacted by Laws 
1993, ch. 147, § 5. 


47-10-20. Cost of utility services; access to records. 


A. Mobile home park owners shall be responsible for maintaining all park-owned exterior util- 
ity lines from the mobile home hookups to the main lines in the park, except lines that are dam- 
aged by a resident. 

B. When a landlord purchases utility services for residents, the charge for utility services billed 
to residents shall not exceed the cost per unit amount paid by the landlord to the suppliers of the 
utility services. 

C. A landlord shall soni a resident with reasonable access to records of meter readings, if 
any, taken at the resident's mobile home space. 


History: 1978 Comp., § 47-10-20, enacted by Laws The 1997 amendment, effective June:20, 1997, added 
1993, ch. 147, § 6; 1997, ch. 186, §.7, Subsection A and redesignated the remaining subsections 
accordingly. 


47-10-21. Provision of utility services; administrative fee; disclosure 
requirement. 


A. A landlord may charge residents a reasonable fee to offset the cost of administration in- 
curred by a landlord when he provides utility services to residents. 

B. The amount of the administrative fee for utility services shall be fully and accurately dis- 
closed in writing in a rental agreement, pursuant to the provisions of Paragraph (6) [the introduc- 
tory language] of Subsection A of Section 47-10-14 NMSA 1978. 

C. A landlord shall fully and accurately disclose in writing to a resident any increase in the 
administrative fee. The disclosure shall be provided to a resident at least sixty days prior to imple- 
mentation of an increase in the administrative fee. 


History: 1978 Comp., § 47-10-21, enacted by Laws NMSA 1978 ‘seems incorrect, as that paragraph ‘deals 


1993, ch. 147, § 7. with disclosures concerning the owner. The correct refer- 
Bracketed material. — The bracketed raenidl was ence.is probably to the introductory language-of Subsec- 
inserted by the compiler and is not part of the law. The _ tion A of 47-10-14 NMSA 1978, 


reference to Paragraph (6) of Subsection A of 47-10-14 ~ 


47-10-22. Itemized bill; utility services; administrative fees. 


When a landlord purchases utility services for residents, he shall provide residents with a 
monthly itemized bill that includes: 

A. aseparate listing of charges for each utility service; 

B. the amount consumed and the cost per unit for each utility service; provided, that when 
individual cost per unit figures for utility services are not available, the landlord shall provide 
residents with the total cost of utility services and the formula used to determine the individual 
charges for utility services; and | 

C. if applicable, the amount of the administrative fee for providing utility services to residents. 
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47-10-23 PROPERTY LAW 47-11-2 


History: 1978 Comp., § 47-10-22, enacted by Laws 
19983, ch, 147, § 8. 


47-10-23. Civil penalties. 


A. For each violation by'a landlord of the provisions of Sections 47-10-19 through 47-10-22 
NMSA 1978 a landlord may be charged a civil penalty not to exceed five hundred dollars ($500). 

B. The’remedies provided in this section are not exclusive and do not limit the rights or rem- 
edies that are otherwise available to a resident under any other law. 


History: 1978 Comp., § 47-10-23, enacted by Laws oN 
1993, ch. 147, § 9. 


ARTICLE 11 
® 

Time Shares 
Sec. Sec. 
47-11-1. Short title. 47-11-10, Securities laws apply. 
47-11-2. Definitions, 47-11-11, Application for registration of time share proj- 
47-11-2.1. Registration required of time share projects; ect; denial of registration; renewal; rein- 

real estate salesperson license required. statement; termination of developer's ‘in- 

47-11-38. Time shares deemed real estate; partition. terest. 
47-11-4, Disclosure statement. 47-11-11.1. Register of applicants; roster of registrants; 
47-11-5. Purchaser's right to cancel; escrow; violation. registered projects; financial report to sec- 
47-11-6. Prizes. retary of state. 
47-11-7. Time share proxy. 47-11-11.2. Disciplinary action by commission,’ 
47-11-8, Exchange programs. 47-11-12. Private enforcement. 
47-11-9,. Service of process on exchange company. 47-11-18. Release of liens, 


47-11-1. Short title. 


This act [47-11-1 through 47-11-18 NMSA 1978] may be cited as the "New Mexico Time Share 
Act", 


History: Laws 1986, ch. 97, § 1. Am. Jur. 2d, A.L.R. and C.J.S. references. — Prop- 
erty taxation of residential time-share. or interval- 
ownership units, 80 A.L.R.4th 950. 


47-11-2. Definitions. 


As used in the New Mexico Time Share Act: 

A. "commission" means the New Mexico real estate commission; 

B. "developer" means any person creating or engaged in the business of selling ten or more of 
its own time shares and includes any person who controls, is controlled by or is in common control 
with the developer and who is engaged in creating or selling time shares for the developer; 

C. "enrolled" means having a paid membership in an exchange program or a membership in an 
exchange program evidenced by written acceptance or confirmation of membership; 

D. "exchange eps means any person operating an exchange program; 

K. "exchange program" means any opportunity or procedure for the assignment or enolate of 
time shares among purchasers i in the same or another time share project; 

F. "managing agent" means a person who undertakes the duties, responsibilities and obliga- 
tions of the management of a time share program; 

G. "person" means one or more natural persons, corporations, partnerships, associations, 
trusts, other entities or any combination thereof; 

H. "purchaser" means any person, other than a developer or lender, who owns or acquires an 
interest or proposes to acquire an interest in a time share; 
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47-11-2.1 TIME SHARES 47-11-4 


I. "time share" means a right to occupy a unit or any of several units during five or more sepa- 
rated time periods over a period of at least five years, including renewal options, whether or not 
coupled with a freehold estate or an estate for years in a time share project or a specified portion 
thereof, including, but not limited to, a vacation license, prepaid hotel reservation, club member- 
ship, limited partnership interest or vacation bond; 

J. "time share program" means any arrangement for time shares whereby real property has 
been made subject to a time share; 

K. "time share project" means any real property that is subject to a time share program; 

L. "time share salesperson" means a person, other than a person who has at least a fifteen 
percent interest in the developer, who sells or offers to sell on behalf of a developer a time share to 
a purchaser; and 

M. "time share unit" or "unit" means a living space in a time share project that is divided into 
time shares and designated for separate occupancy or use. 


History: Laws 1986, ch. 97, § 3. Cross references, — For the New Mexico real estate 
commission, see 61-29-4 NMSA 1978. 


47-11-2.1. Registration required of time share projects; real estate 
salesperson license required. 


A. It shall.be unlawful for any person in this state to engage or attempt to engage in the busi- 
ness of a time share salesperson without: first obtaining a real estate broker or salesperson license 
issued by the New Mexico real estate commission under the provisions of Section 61-29-1 NMSA 
1978. 

B. ..It-shall be unlawful for a time share developer to sell or offer to sell time shares located in 
this state without first obtaining a certificate of registration for the time share project to be offered 
for sale issued by the New Mexico real estate commission under the provisions of the New Mexico 
Time Share Act. 


History: Laws 1986, ch. 97, § 2; 1978 Comp., § 61-29- 
1,1, recompiled as 1978 Comp,, § 47-11-2.1. 


47-11-38. Time shares deemed real estate; partition. 


A. A time share is deemed to be an interest in real estate and shall be governed by the law of 
this state relating to real estate. 

B. A purchaser of a time share may, in aeniahiics with Section 14-9-1 NMSA 1978, record the 
instrument by which he acquired his interest and upon such recordation shall be entitled to the 
protection provided by Section 14-9-2 NMSA 1978 for the recordation of other real property instru- 
ments. 

C. A document transferring or encumbering a time share shall not be rejected for recordation 
because of the nature or duration of that estate, provided all other requirements necessary to 
make an instrument recordable are complied with. 

D, . When a time share is owned by two or more persons as tenants in common or as joint ten- 
ants, either may seek a partition by sale of that interest but no purchaser of a time share may 
maintain an action for partition from the time share project of the unit in which such time share 
is held. 


History: Laws 1986, ch. 97, § 4. 


47-11-4, Disclosure statement. 


Each developer shall fully and conspicuously disclose to each purchaser in a disclosure state- 
ment at least the following information: 


955 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-11-5 PROPERTY LAW 47-11-6 


A. the total financial obligation of the purchaser, including the initial purchase price and any 
additional charges to which the purchaser may be subject; 

B. ‘any person who has or may have the right to alter, amend or add to dhavves to whish the 
purchaser may be subject and the terms and conditions under which such charges may be imposed; 

C. the nature and duration of each agreement ee the se bpodiye! and pe ae managing 
the time share program or its facilities; 

D. the date of availability of each amenity and facility of the birt ahlties ‘program which is not 
completed at the time of sale of a time share; | 

E. the specific term of the time share; 

F. the purchaser's right to cancel within seven ak of eaedon stent bf the dhintédet and how that 
right may be exercised under the New Mexico Time Share Act; and 

G. a statement that under New Mexico law an instrument conveying a time aii must be 
recorded in the office of the clerk of the county where the real property is'located to protect that 
interest. 


History: Laws 1986, ch. 97, § 5. 


47-11-5. Purchaser's right to cancel; escrow; violation. 


A. A developer shall, before conveyance of a time share and not later than the execution of any 
contract of sale, provide a purchaser with a copy of a disclosure statement containing the informa- 
tion required by the New Mexico Time Share Act. The contract of sale is voidable by the purchaser 
within seven days after execution of the contract of sale. The contract shall conspicuously disclose 
the purchaser's right to cancel under this subsection and how that right may be exercised. An in- 
strument transferring a time share shall not be recorded until seven eae: after the execution of 
the contract of sale. 

B. A purchaser may elect to teerndal within the time period get out in Subsection Ts of this section 
by hand-delivering or by mailing notice to the developer or to his agent for service of process, Can- 
cellation under this section is without penalty and upon receipt of the notice all Daye te 
prior to cancellation shall be refunded within thirty days. 

C. Any payments received by a time share developer or real estate licensee in connection with 
the sale of a time share shall be handled in accordance with Subsections E, H and I of Section 61- 
29-12 NMSA 1978 and applicable:rules and regulations of the. commission. These payments shall 
be held in such manner until: 

(1) delivered to the developer at closing; 
(2) delivered to the developer because of the purchaser's default under a contract & sale; or 
(3) refunded to purchaser. 

D. The commission may waive the requirement of Subsection C of this section for a time ietiieie 
project if: 

(1) the time share developer sGbriihe to the commission kif ence sufficient to allow the 
commission to determine the total cost of completing the time share project; and 

(2) the time share developer delivers to the commission a performance bond, with a surety 
acceptable to the commission, in an amount sufficient to complete the time share project. If the 
developer does not complete the duly ists commission may use funds received from the Honea to 
complete the Sido eee 

ROUT 
History: Laws 1986, re) 97,86. 


47-11-6. Prizes. 


An advertisement or promotion of a time share which includes the offer of a prize or other in- 
ducement shall fully comply with the provisions of the Unfair Practices Act. 


History: Laws 1986, ch. 97, § 7. 
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47-11-7 TIME SHARES 47-11-8 


47-11-7. Time share proxy. 


No proxy, power of attorney or similar device given by the purchaser of a time share regarding 
the management of the time share program or its facilities shall exceed one year in duration, but 
the same may be renewed from year to year. 


History: Laws 1986, ch. 97, § 8. 


47-11-8. Exchange programs. 


A. Ifa purchaser is offered the opportunity to subscribe to an exchange program, the developer 
shall, exceptas provided in Subsection C of this section, deliver to the purchaser, prior to the ex- 
ecution of the sales contract or any contract between the purchaser and the exchange company, at 
least'the following information regarding such exchange program: 

(1) the name and address of the exchange company; 

(2) the names of all officers, directors and share holders owning five percent or more of the 
outstanding stock of the exchange company; 

(3) ‘whether the exchange company or any of its officers or directors has any legal or ben- 
eficial interest in any developer or managing agent for any time share project participating in the 
exchange program and, if so, the name and location of the time share project and the nature of the 
interest; 

(4) unless the exchange company is also the developer, a statement that the purchaser's 
contract with the exchange company is a contract separate and distinct from the sales contract; 

(5) ‘whether the purchaser's participation in the exchange program is dependent upon the 
continued affiliation of the time share project with the exchange program; 

(6) whether the purchaser's membership or participation, or both, in the exchange pro- 
gram is voluntary or mandatory; 

(7) a complete and accurate description of the terms and conditions of the purchaser's 
contractual relationship with the exchange company and the procedure by which changes thereto 
may be made; 

(8) acomplete and accurate description of the procedure to qualify for and effectuate ex- 
changes; 

(9) \acomplete and accurate description, expressed in boldfaced type, of all limitations, re- 
strictions or priorities employed in the operation of the exchange program, including but not lim- 
ited to limitations on exchanges based on seasonality, unit size or levels of occupancy and, in the 
event that such limitations, restrictions or priorities are not uniformly applied by the exchange 
program, a clear description of the manner in which they are applied; 

_(10) whether exchanges are arranged on a space available basis and whether any guaran- 
tees of fulfillment of specific requests for exchanges are made by the exchange program; 

(11) whether and under what circumstances an owner, in dealing with the exchange com- 
pany, may lose the use and occupancy of his time share in any properly applied-for exchange with- 
out substitute accommodations being provided or arranged for by the exchange company; 

(12) the expenses, fees or range of fees for participation by owners in the exchange pro- 
gram, whether any such fees may be altered by the exchange company and the circumstances 
under which alterations may be made; 

(13) the name and address of the site of each time share project or other property which is 
participating in the exchange program; 

(14) the number of units in each project or other property participating in the exchange 
program which are available for occupancy and qualify for participation in the exchange program, 
expressed within the following numerical groupings, 1-5, 6-10, 11-20, 21-50 and 51 and over; 

(15) the number of owners with respect to each time share project or other property which 
are eligible to participate in the exchange program expressed within the following numerical 
groupings, 1-100, 101-249, 250-499, 500-999 and 1,000 and over, and the criteria used to determine 
those owners who are currently eligible to participate in the exchange program; « 
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47-11-9 PROPERTY LAW 47-11-9 


(16) the disposition made by the exchange company of time shares deposited with the 
exchange program by owners eligible to participate in the See sipseatet and not used by the 
exchange company in effecting exchanges; 

(17) the following information which, except as provided in Subparagraph (b) of this para- 
graph, shall be independently audited by a certified public accountant in accordance with the 
standards of the accounting standards board of the American institute of certified pau accoun- 
tants and reported for each year no later than July 1 of the succeeding year: 

(a) the number of owners enrolled in the exchange program and the relaGohena be- 
tween the exchange company and owners as being either fee paying or gratuitous in nature; 

(b) the number of time share projects or other properties eligible to participate in the 
exchange program indicating those having a contractual relationship between the developer or the 
association and the exchange company and those having solely a contractual coletianethin between 
the exchange company and owners directly; 

(c). the percentage of confirmed exchanges, which shall be fae number of Denice 
confirmed by the exchange company divided by the number of exchanges properly ‘applied for, 
together with a complete and accurate statement of the criteria used to determine whether an 
exchange request was properly applied for; 

(d) the number of time shares or other intervals for which the exchange company has 
an outstanding obligation to provide an exchange to an owner who relinquished a time share or 
interval during the year in exchange for a time share or interval in any future year; and 

(e) the number of exchanges confirmed by the exchange company during the year; and 

(18) astatement in boldfaced type to the effect that the percentage described in Subpara- 
graph (c) of Paragraph (17) of this subsection is a summary of the exchanges properly applied for 
in the period reported and that the percentage does not indicate the likelihood of confirmation 
of a purchaser's specific choice or range of choices, since availability at individual locations may 
vary. 

_ The developer shall obtain the ata Ve written certification of receipt. of the information 
required by this subsection. 

B. The information required by Paragraphs (2), (3), (18), (14), (15) and (17 ) of Subsection A of 
this section shall be accurate as of December 31 of the year preceding the year in which the infor- 
mation is delivered; except for information delivered within the first one hundred eighty days of 
any calendar year which shall be accurate as of December 31 of the year two years preceding; the 
year in which the information is delivered to the purchaser. The remaining information required 
by Subsection A of this section shall be accurate as:of a date which is no more than thirty days 
prior to the date on which the information is delivered to:the purchaser. 

C. In the event an exchange company, offers an exchange program directly to the purchaser, 
the exchange company shall deliver to each purchaser, concurrently with the offering and prior to 
the execution of any contract between the purchaser and the exchange company, the information 
set forth in Subsection A of this section. The requirements of this subsection shall not. apply to any 
renewal of a contract between a purchaser and an exchange company. 

D.., All promotional brochures, pamphlets, advertisements or other, materials dissodninal sae 
the exchange company to purchasers in this state which contain the percentage of confirmed ex- 
changes described in Subparagraph (c) of Paragraph (17) of Subsection A.of this section must in- 
clude the statement set forth in Paragraph (18) of Subsection A of this section. 


History: Laws 1986, ch. 97, § 9. 


47-11-9. Service of process on exchange company. — 


Any exchange company offering an exchange program to a purchaser shall be addincld to Rie 
made an irrevocable appointment of the commission to receive service of lawful process in any PTD: 
ceeding against the exchange company arising Hadar the New Mexico Time Share Act.» 


History: Laws 1986, ch. 97,810. 


958 


© 2022 State.of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-11-10. TIME SHARES ' 47-11-11 


47-11-10. Securities laws apply. 


The Securities Act of New Mexico shall apply to time shares deemed to be investment contracts 
or to other securities offered with or incident to a time share. ) 


History: Laws 1986, ch. 97, § 11. | . ).. ANNOTATIONS 


Compiler's notes. — The Securities Act of New Mexico, ; 
formerly 58-18-1 to 58-13-46 NMSA 1978, was repealed by , Am. Jur. 2d, A.L.R. and C.J.S. references. — What is 
Laws 1986, Chapter 7. Present comparable provisions are. investment contract” within meaning of § 2(1) of Securi- 
found in the New Mexico Securities Act of 1986, 58-13B-1 ties Act of 1933 (15 USCS § 77b(1)) and § 3(a)(10) of Secu- 
NMSA 1978 et seq. rities Exchange Act of 1934 (15 USCS § 78c(a)(10)), both 


eO4 is defining term "security" as including investment contract, 
134 A.L.R. Fed..289. 


47-11-11. Application for registration of time share project; denial 
of registration; renewal; reinstatement; termination of — 
developer's interest. 


A. Prior to the offering in this state of any time share located in this state, the developer of 
the time share project shall make written application to the commission for the registration of 
the project. The application shall be: accompanied by a fee in an amount fixed by the commis- 
sion, based upon the number of time shares to be offered for sale, but not to exceed one thousand 
five hundred dollars ($1,500). The application shall include a description of the project, copies of 
proposed time share instruments including disclosure statements, sale contracts and deeds, infor- 
mation pertaining to any marketing or managing entity to be employed by the developer for the 
sale of time shares in the time share project or for the management of the project, information 
regarding any exchange program available to the purchaser, an irrevocable appointment of the 
commission to receive service of any lawful process in any proceeding against the developer or the 
developer's salespersons arising under the New Mexico Time Share Act and any other information 
or documentation required by the commission. 

Upon receipt of a properly completed application and fee and upon a determination by the com- 
mission that the sale and management of the time shares in the time share project will be directed 
and conducted by persons of good moral character, the commission shall issue to the developer a 
_ certificate of registration authorizing the developer to offer time shares in the project for sale. The 
commission shall, within fifteen days after receipt of an incomplete application, notify the devel- 
oper by mail that the commission has found deficiencies, which shall be specified in the notice, and 
shall, within forty-five days after the receipt of a properly completed application, either issue the 
certificate of registration or notify the developer by mail of any specific objections to the registra- 
tion of the project. The certificate shall be prominently displayed in the office of the developer on 
the site of the project. 

The developer shall promptly report to the commission any and all changes in the information re- 
quired to be submitted for the purpose of the registration. The developer shall also immediately fur- 
nish the commission complete information regarding any change in its interest in a registered time 
share project. In the event a developer disposes of or otherwise terminates its interest in a time share 
project, the developer shall certify to the commission in writing that its interest in the time share 
project is terminated and shall return the certificate of registration to the commission for cancellation. 

B. In the event the commission finds that there is substantial reason to deny the application for 
registration as a time share project, the commission shall notify the applicant that such application 
has been denied and shall afford the applicant an opportunity for a hearing before the commission to 
show cause why the application should not be denied. The provisions of the Uniform Licensing Act 
[61-1-1 through 61-1-31 NMSA 1978] shall apply in all proceedings to deny a certificate of registration. 

C. The acceptance'by the commission of an application for registration shall not constitute the 
approval of its contents or waive the authority of the commission to take disciplinary action as 
provided by the New Mexico Time Share Act. 


History: Laws 1986, ch. 97, § 12. 
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47-11-11.1 PROPERTY LAW 47-11-11.2 


47-11-11.1. Register of applicants; roster of registrants; registered — 
projects; financial report to secretary of state. 


A. The executive secretary of the commission shall keep a register of all applicants for certifi- 
cates of registration, showing for each the date of application, name, business address and whether 
the certificate was granted or refused. 

B. The executive secretary of the commission shall also keep a current roster showing the 
name and address of all time share projects registered with the commission. The roster shall be 
kept on file in the office of the commission and be open to public inspection. 

C.. On or before the first day of September of each year, the commission shall file with the sec- 
retary of state a copy of the roster of time share projects registered with the commission and a 
report containing a complete statement of income received by the commission in connection with 
the registration of time share projects for the preceding fiscal year ending June 30.attested by the 
affidavit of the executive secretary of the commission. 


History: Laws 1986, ch. 97, § 13; 1978 Comp., § 61- Cross references. — For duties of secretary of New 
29-5.1, recompiled as 1978 Comp., § 47-11-11.1. Mexico real estate commission, see 61-29-5 NMSA 1978. 


47-11-11.2. Disciplinary action by commission. 


A. The commission shall have power to take disciplinary action. Upon its own motion, or on the 
verified complaint of any person, the commission may investigate the actions of any time share 
broker or salesperson or any developer of a time share project registered under the New Mexico 
Time Share Act or any other person or entity who shall assume to act in such capacity. If the com- 
mission finds probable cause that a time share broker, salesperson or developer has violated any of 
the provisions of this act, the commission may hold a hearing on the allegations of misconduct. All 
such hearings shall be conducted in accordance. with the provisions of the Uniform Licensing Act 
[61-1-1 through 61-1-31 NMSA 1978]. 

The commission shall have power to suspend or revoke a real estate license issued to. a time 
share broker or salesperson, suspend or revoke a certificate of registration of a time share project 
issued, reprimand or censure such broker, salesperson or developer, or fine such developer in the 
amount of five hundred dollars ($500) for each violation of the New Mexico Time Share Act, if, af- 
ter a hearing, the commission adjudges that broker, salesperson or developer to be guilty of: 

(1) making any willful or negligent misrepresentation or any willful or negligent omission 
of material fact, about any time share or time share project; 

(2). making any false promise of a character likely to influence, persuade or induce; 

(3) pursuing a course of misrepresentation or making of false promises through agents, 
salespersons, advertising or otherwise; 

(4) failing, within a reasonable time, to account for all money received from others in a 
time share transaction and failing to remit such money as may be required in Section 6 [47-11- 5 
NMSA 1978] of the New Mexico Time Share Act; 

(5) paying a commission, salary or other valuable consideration to any person for acts or 
services performed in violation of the New Mexico Time Share Act; 

(6) any other conduct which constitutes improper, fanditens or dishonest dealing; 

(7) performing or undertaking to perform the practice of law as set forth in Section 36-2- 
27 NMSA 1978; 

(8) failing to deposit and maintain in a trust or escrow account in an insured bank or sav- 
ings and loan association in New Mexico all money received from others in a time share transac- 
tion as may be required in Section 6 [47-11-5 NMSA 1978] of the New Mexico Time Share Act; 

(9) failing to deliver to a purchaser a disclosure statement containing the information re- — 
quired by Section 5 [47-11-4 NMSA 1978] of the New Mexico Time Share Act and any other disclo- 
sures that the commission may by regulation require; 

(10) failing to comply with the provisions of Section 7 [47-11-6 NMSA 1978] of this act in 
the advertising or promotion of time shares for sale or failing to assure such compliance by per- 
sons engaged on behalf of a developer; 


960 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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(11). failing to comply with the provisions of Section 9 [47-11-8 NMSA 1978] of this act in 
furnishing complete and accurate information to a purchaser concerning any exchange program 
which may be offered to such purchaser; or 

(12) making any false or fraudulent representation on an application for registration. 

-B. Following a hearing, the commission shall also have power to suspend or revoke any certifi- 
cate of registration issued under the provisions of the New Mexico Time Share Act or to reprimand 
or censure any developer when the registrant has been convicted or has entered a plea of guilty 
or no contest upon which final judgment is entered by a court of competent jurisdiction in this 
state, or any other state, of any felony or any one or more of the criminal offenses of embezzlement, 
obtaining money under false pretense, fraud, forgery, conspiracy to defraud or other offense involv- 
ing moral turpitude which would reasonably affect the developer's performance in the time share 
business. ; 

C. The commission may appear in its own name in district court in actions for injunctive relief 
to prevent any person or entity from violating the provisions of the New Mexico Time Share Act or 
rules promulgated by the commission. The district court shall have the power to grant an injunc- 
tion even if criminal prosecution has been or may be instituted as a result of the violations and 
regardless of whether the person or entity has been registered by the commission. . 

D. Each developer shall maintain or cause to be maintained complete records of every time 
share transaction including records pertaining to the deposit, maintenance and withdrawal of 
money required to be held in a trust or escrow account pursuant to Section 6 [47-11-5 NMSA 1978] 
of the New Mexico Time Share Act, or as otherwise required by the commission, The commission 
may inspect these records periodically without prior notice and may also inspect these records 
whenever the commission determines that they are pertinent to an investigation of any specific 
complaint against a time share project. 

E. Nothing in the New Mexico Time Share Act precludes any enforcement authority provided 
pursuant to the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978] or other enforcement 
authority provided by law. 


History: Laws 1986, ch. 97, § 14; 1978 Comp., § 61- 
29-17.1, recompiled as 1978 Comp., § 47-11-11.2. 


47-11-12. Private enforcement. 


The provisions of the New Mexico Time Share Act shall not be construed to limit in any manner 
the right of a purchaser or other person injured by a violation of the New Mexico Time Share Act 
to bring a private action. . 


History: Laws 1986, ch. 97, § 15. 


47-11-18. Release of liens. 


A. Prior to the recordation of any instrument transferring a time share, the developer shall 
record or furnish to the purchaser a release of all liens affecting that time share or shall provide 
a surety bond or insurance against the lien from a company acceptable to the commission as pro- 
vided for liens on real estate in this state, and such underlying lien document shall contain a pro- 
vision wherein the lienholder subordinates its rights to that of a time share purchaser who fully 
complies with all of the provisions and terms of the contract of sale. 

B. Unless a time share purchaser or a time share purchaser's predecessor in title has agreed 
otherwise with the lienholder, if a lien other than a mortgage or deed of trust becomes effective 
against more than one time share in a time share project, any time share purchaser is entitled 
to a release of his time share from a lien upon payment of the amount of the lien attributable to 
his time share. The amount of the payment shall be proportionate to the ratio that the time share 
purchaser's liability bears to the liabilities of all time share purchasers whose interests are sub- 
ject to the lien. Upon receipt of payment, the lienholder shall promptly deliver to the time share 
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47-12-1 PROPERTY LAW 47-12-3 


purchaser a release of the lien covering that time share. After payment, the managing agent may 
not assess or have a lien against that time ‘share for any a i of the expenses incurred in con- 
nection with that tia | 


History: Laws 1986, ch. 97,§ 16... 


Land Use Easements 
Sec. “"**Sec, 
47-12-1, Short title. 47-12-4, Actions. 
47-12-2,. Definitions. | 47-12-5.,. Validity of land use easement. 
47-12-83. Creation, conveyance, recording, acceptance and 47-12-6. Effect on enforceable interests. 
duration. © 


47-12-1. Short title. 
This act [47-12-1 through 47-12-6 NMSA 1978] may be cited as the "Land Use Easement Act". 


History: Laws 1991, ch, 15, § 1. ANNOTATIONS 
Compiler's notes. — This act is substantially similar , : : 
to the Uniform Conservation Easement Act. Counties may acquire and hold conservation ease- 
Cross references, — For the Cultural Properties Pres-._, ents assuming they do so consistent with other laws ap- 
ervation Easement Act, see 47-12A-1 NMSA 1978 et seq. plicable to public purchases of real property and do not do 
For land development fees and rights, see 5-8-1 NMSA so by eminent domain. 2001 Op. Attly Gen, No. 01-02. 
1978 et seq. _Law reviews, — For article, "Rural Development Con- 
siderations for Growth Management," see 43 Nat. Res. J. 
781 (2003), 


47-12-2. Definitions. 


As used in the Land Use Easement Act: 

A. "holder" means any nonprofit corporation, nonprofit association or nonprofit trust, the pur- 
poses or powers of which include retaining or protecting the natural or open space values of real 
property, assuring the availability of real property for agricultural, forest, recreational or open 
space use, protecting natural resources or maintaining production uses of real property; 

B. "land use easement" means a holder's nonpossessory interest in real property imposing any 
limitation or affirmative obligation the purpose of which includes retaining or protecting natural 
or open space values of real property, assuring the availability of real property for agricultural, 
forest, recreational or open space use or protecting natural resources; and 

C. "third-party enforcement right" means a right expressly provided by the parties to a land 
use easement empowering a specifically identified nonprofit corporation, nonprofit association or 
nonprofit trust that, although eligible to be a holder, is not a holder, to enforce any term of the 
easement. No party shall have any third-party enforcement right PELE that right is expressly 
provided for in a land use easement. 


History: Laws 1991, ch. 15, § 2. . a ANNOTATIONS 


Law reviews. — For article, "Rural Development Con- 
siderations for Growth eat Spx "see 43 Nat. Res. d. 
781 (2003); 


47-12-83. Creation, conveyance, ag cou) acceptance and duration. 


A. Except as otherwise provided in the Land Use Easement Act, a land use easement may be 
created, conveyed, recorded, assigned, released, modified, terminated or otherwise altered or af- 
fected in the same manner as any other easement. 
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B. A land use easement is not effective and creates no rights or obligations until it is recorded 
in the office of the county clerk of the county or counties in which any _ of the real property 
subject to the land use easement is located. 

C. No right or duty in favor of or against a holder and no right in favor of a person having a 
third-party enforcement right arises under a land use easement prior to its acceptance by that 
holder‘and recordation of that acceptance in the office of the county clerk of the county where the 
real property subject to a land use easement is located, in whole or in part. 

D. Except as provided in Subsection B of Section 4 [47-12-4 NMSA 1978] of the Land Use Ease- 
ment Act, the term of a land use easement shall be the term stated in the easement. 

E. Noland use easement may impair an interest in real property existing at the time the land 
use easement is created, unless the owner of that interest is a party to the land use easement and 
consents to it. 

F. The rights, obligations and duties created by a land use easement shall only be enforceable 
upon and impact the land located within that easement. 


History: Laws 1991, ch. 15, § 3. 


47-12-4. Actions. 


A. An action affecting a land use easement may be brought by any of the following: 
(1) an owner of an interest in the real property burdened by the land use easement; 
(2) a holder of a land use easement; or 
(3) a person having a third-party enforcement right. 
B. This section does not affect the power of a court to modify or terminate a land use easement 
in accordance with any principle of law or equity. 


History: Laws 1991, ch. 15, § 4. 


47-12-5. Validity of land use easement. 


A land use easement is valid even though the land use easement: 

A. is not appurtenant to an interest in real property; 

B. imposes a negative covenant that is a restriction on the use of the land that is subject to the 
terms of the easement; 

C. imposes affirmative obligations upon the owner of any interest in the burdened property or 
upon the holder; 

.D. does not touch or concern real property; or 
E. does not establish any privity of estate or of contract. 


aie ag Laws 1991, ch. 15, § 5. Laches or delay in bringing suit as affecting right to en- 
force restrictive building covenant, 25 A.L.R.5th 233, 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Waiver 
of right to enforce restrictive covenant by failure to object 
to other violations, 25 A.L.R.5th 123. 


47-12-6. Effect on enforceable interests. 


A. Nothing in the Land Use Easement Act invalidates any interest, whether designated as a 
land use easement, covenant, equitable servitude, restriction or easement that is enforceable un- 
der the laws of this state. 

B. No interest benefiting or encumbering real property cognizable under the statutes or common 
law in effect in this state prior to the enactment of the Land Use Easement Act, nor any application 
or permit for a change of a point of diversion place or purpose of use of a water right at any time shall 
be impaired, invalidated or in any way adversely affected by reason of any provision of that act. 
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C. Nothing in the Land Use Easement Act shall be construed to diminish or impair the rights 
of any person authorized by the laws of this state to acquire rights-of-way, easements or other 
property rights through the exercise of eminent domain. Nothing in that act shall be construed to 
authorize a governmental body or any charitable corporation or trust to aceite a Reinier or 
preservation restriction through the exercise of eminent domain. 

D. Nothing in the Land Use Easement Act shall be deemed to constitute a denial of surfice 
owner consent for the surface mining of coal under the Surface Mining Act [Chapter 69, Article 
25A NMSA 1978] or the federal Surface Mining:Control and Reclamation Act of 1977 or to restrict, 
condition or affect the alienability, commercial development or extraction of leasable or locatable 
minerals under federal laws. 


History: Laws 1991, ch. 15, § 6. Cross references. — For the federal Surface-Mining 


Control and Reclamation Act of 1977, see 30 US. C. § 1201 
et seq. 
ARTICLE 12A 
Cultural Properties Preservation Easements 
Sec. Sec. 
47-12A-1. Short title. 47-12A-4, Actions. 
47-12A-2. Definitions. 47-12A-5. Validity of easement. 
47-12A-8, Cultural properties preservation easement 47-12A-6. Enforceable interests. 


created; dispositions. 


47-12A-1. Short title. 


This act [47-12A-1 through 47-12A-6 NMSA 1978] may be cited as the "Cultural ‘Prose 
Preservation Easement Act". 


History: Laws 1995, ch. 137, § 1. . Effective dates. — Laws 1995, ch. 187 contained no 
Cross references, — For the Land Use Easement Act, effective date provision, but, pursuant to N.M. Const., 
see 47-12-1 NMSA 1978 et seq. art. IV, § 23, was effective June 16; 1995, 90 ag after 

For Historic Landscape Act, see 18-13-1 NMSA 1978 et seq. adjournment of the legislature, 


47-12A-2. Definitions. 


As used in the Cultural Properties Preservation Ridsemem Act: 

A. "cultural property" means a structure, place, site or object having historical, ancharsiloieedl 
scientific, architectural or other cultural significance deemed potentially eligible for inclusion in 
the national register of historic places; 

B. "holder" means any nonprofit corporation, nonprofit association or nonprofit trust, the pur- 
poses or powers of which include retaining or protecting structures or sites significant for their 
history, architecture, archaeology, paleontology or other prehistorical or other values; . 

C. "cultural properties preservation easement" means a holder's nonpossessory interest in real 
property imposing any limitation or affirmative obligation, the purpose of which includes preserv- 
ing the historical, architectural, archaeological or cultural significance of real property; and 

D. "third-party enforcement right" means a right empowering a nonprofit corporation, non- 
profit association or nonprofit trust to enforce any term of the easement. 1 


History: Laws 1995, ch. 137, § 2. art. IV, § 23, was effective June 16, 1995, 90 days after 
Effective dates. — Laws 1995, ch. 137 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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47-12A-3. Cultural properties preservation easement created; 
7 dispositions. | 


~ A. Bxcept as otherwise provided : in, he Cultural Properties Preservation Easement Act, a cul- 
tural properties preservation easement may be created, conveyed, recorded, assigned, released, 
modified, terminated or otherwise altered or affected in the same manner as any other easement. 

B. Acultural properties preservation easement is not effective and creates no rights or obliga- 
tions until it is recorded in the office of the county clerk of the county or counties in which any part 
of the real property subject to the cultural properties preservation easement is located. 

C. No right or duty in favor of or against a holder and no right in favor of'a person having a 
third-party enforcement right arises under a cultural properties preservation easement prior to 
its acceptance by that: holder and recordation of that acceptance in the office of the county clerk 
of the county where the real property subject to a cultural properties preservation easement is 
located, in whole or in part. 

D. Except as provided in Subsection B of Section 4 [47-12A-4 NMSA 1978] of the Cultural 
Properties Preservation Easement Act; the term of a cultural properties preservation easement 
shall be the term stated in the easement. 


History: Laws 1995, ch. 137, § 3. art. IV, § 23, was effective June 16, 1995, 90 days after 
Effective dates. — Laws 1995, ch. 137 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const, 


47-12A-4, Actions. 


An action affecting a cultural properties preservation easement may be brought by any of the 
following: 

A. an owner of an interest in the real property subject to the Cai properties argh se le 
easement; 

B. a holder of a cultural properties Arenervation easement; or 

C. aperson having a third-party enforcement right. 


History: Laws 1995, ch. 137, § 4. art. IV, § 23, was effective June 16, 1995, 90 days after 
Effective dates. — awa 1995, ch. 137 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


47-12A-5. Validity of easement. 


A cultural properties preservation easement is valid even though the cultural properties pres- 
ervation easement: 

A. ‘is not appurtenant to an interest in real properties; . 

B, imposes a negative covenant that is a restriction on the use of the land that is subject to the 
terms of the easement; 

C.. imposes affirmative obligations upon the owner of any interest in fae property subject to the 
easement or upon the holder;, 

_D.. does not touch or concern real property; or 
EK. does not establish any privity of estate or of contract, 


History: Laws 1995, ch, 137, § 5. - art. IV, § 28, was effective June 16, 1995, 90 days after 
Effective dates. — Laws 1995, ch. 137 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


47-12A-6. Enforceable interests. 

A. Nothing in the Cultural Properties Preservation Easement Act invalidates any interest, 
whether designated as a cultural properties preservation easement, covenant, equitable servitude, 
restriction or easement that is enforceable under the laws of this state. 
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B. No interest benefiting or encumbering real property cognizable under the statutes or com- 
mon law in effect in this state prior to the enactment of the Cultural Properties Preservation 
Easement Act, nor any application or permit for a change of a point of diversion place or purpose 
of use of a water right at any time shall be impaired, invalidated or'in any way adversely ges 
by reason of any provision of that act. 
_C. Nothing in the Cultural Properties Preservation Easement Act shall be construed to dither: 

ish or impair the rights of any person authorized by the laws of this state to acquire rights of way, 
easements of other property rights through the exercise of eminent domain. Nothing in that act 
shall be construed to authorize any charitable corporation, association or trust to acquire a preser- 
vation restriction through the exercise of eminent domain. 


History: Laws 1995, ch. 137, § 6. art. IV, § 23, was effective’ June 16, 1995, 90 days after 

Effective dates. — Laws 1995, ch. 137 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 

Real Estate Disclosure 
Sec. Sec. 
47-13-1. Short title. 47-13-3. Cause of action, termination or rescission. 
47-13-1.1. Definitions. 47-13-4, Finding; disclosure of information required in 
47-13-2. Disclosure of information not required in real certain real estate transactions. . 
estate transactions. _ 47-13-5. Disclosure of certain distributed energy genera- 


tion systems. 


47-13-1. Short title. 
Chapter 47, Article 13 NMSA 1978 may be cited as the "Real Estate Disclosure Act". 


History: Laws 1991, ch. 74, § 1; 2009, ch. 165, § 1. For prohibition against certain types of landlord-seller 


Cross references. — For advertising standards relat- agreements, see 47-10-13 NMSA 1978, 

ing to subdivided land, see 47-5-5 NMSA 1978. For requirement of written disclosure of rental agree- 
For liability for disclosure statement requirements, see ment terms, see 47-10-14 NMSA 1978. 

47-7D-2 NMSA 1978. The 2009 amendment, effective July 1, 2009, changed 
For requirement of disclosure by owner to resident, see the reference of the act to the chapter and article of NMSA 

47-8-19 NMSA 1978. 1978. 


47 -13-1.1. Definitions. 


As used in the Real Estate Disclosure Act: 

A. "estimated amount of property tax levy" means the product of one-third of the listed price 
of the residential real property being sold or otherwise transferred in the transaction multiplied 
by the current property tax rates applicable to the property if those tax rates have been imposed 
in accordance with Section 7-38-34 NMSA 1978 for the current year for the county in which oe 
property is located’ or, in all other cases, by the tax rates for the prior year; 

B. "listed price" means the current price at which the residential property is being aooheenth 

C. "seller's broker" means a real estate broker acting on behalf of a residential property seller; 
and 

~D. "buyer's broker" means a real estate broker acting on behalf of a prospective residential 
property purchaser. ; | 


History: 1978 Comp., § 47-18-1.1, enacted by Laws Effective dates. — Laws 2009, ch. 165, § 4 made Laws 
2009, ch. 165, § 2, 2009, ch. 165, § 2 effective July 1, 2009. 
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47-13-2. Disclosure of information not required in real estate 
transactions. 


A seller, lessor or landlord of real property, including a participant in an'exchange of real prop- 
erty and any agent involved in such a transaction, shall not be liable for failure to disclose and 
shall not have a duty to-disclose to any person who acquires, by voluntary or involuntary transfer, 
a legal or equitable interest in the real property, including any leasehold interest or security inter- 
est for an obligation, the fact or suspicion that the real property is or has been: 

_ A. the site of a natural death; 

B. the site of a homicide, suicide, assault, sooth assault or any stick crime punishable as a 
felony; or 

C. owned or occupied by a person hd was exposed to, irifected with or suspected to be infected 
with the human immunodeficiency virus.or diagnosed: to be suffering from acquired immune defi- 
ciency syndrome or any other disease that has been determined by medical evidence as highly un- 
likely to be transmittable to others through the occupancy of improvements to real property or that 
is not known to be transmitted through the occupancy of improvements located on that real property. 


History: Laws 1991, ch. 74, § 2. 


47-13-3. Cause of action, termination or rescission. 


A. No cause of action shall arise against a seller, lessor or landlord of real property, includ- 
ing a participant in an exchange of real property and any agents involved in such a transaction 
for failure to disclose to any person who, by voluntary or involuntary transfer, acquires a legal or 
equitable interest in the real property, including any leasehold interest or security interest for an 
obligation, in any action at law or in equity because of the failure to disclose that the real property 
was or is suspected to have been the site of the incidents described in Section 2 [47-13-2 NMSA 
1978] of the Real Estate Disclosure Act or was owned, occupied or suspected of being occupied by 
persons exposed to, infected with or diagnosed to be suffering from’ the diseases described in Sec- 
tion 2 of that act. 

B. The failure to make a disclosure of any of the facts or suspicions as set forth in Section 2 of 
the Real Estate Disclosure Act shall not be deemed to be grounds for termination or rescission of 
any sale, lease, exchange or any transaction in which an interest in the real property has been or 
will be conveyed to another. 


History: Laws 1991, ch. 74, § 3. 


47-13-4. Finding; disclosure of information required in certain real 
estate transactions. 7 


A. The legislature finds that property tax levied on a residential property for the current year 
can be a misleading guide to property tax levies in the years following the sale of that property 
and that a prospective buyer needs information regarding the property tax obligation in the year 
following the property's sale to properly judge the affordability of a contemplated purchase. 

B. Prior to accepting an offer to purchase, the property seller or the seller's broker shall: 

(1) . request from the county assessor the estimated amount of property tax levy with re- 
spect to the property and shall specify the listed price as the value of the property to be used in 
the estimate; and 

(2) provide a copy of the assessor's response pursuant to Subsection D of this section in 
writing to the prospective buyer or the buyer's broker. 

C. A buyer's broker shall provide to the prospective buyer the county assessor's estimated 
amount of property tax levy immediately upon receiving it from the property seller or the seller's 
broker. The prospective buyer shall acknowledge in writing the receipt of the estimated amount of 
property tax levy. 
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D. Upon request; a county assessor shall furnish in writing, pursuant to the provisions of Sub- 
section E of this section, an estimated amount of property tax levy. with respect to a residential 
property in the county, calculated at a property value specified by the requestor. The request shall 
be complied with by the close of business of the business day following the day the request is re- 
ceived. A county may satisfy this obligation through an internet site or.other automated format 
that allows a user to print the requested:estimated amount of property tax levy. A document asso- 
ciated with the request or the response is not a public record or a valuation record. County asses- 
sors shall not use information provided with a request, including the specified value, to assess the 
valuation of the property. Neither the county nor any jurisdiction levying a tax aang mies gis 
property in the county is bound in any way by the estimate given. . 

E. A county assessor's estimated amount of property tax levy with respect toa renigental 
property in the county shall contain the following: 

i (1) the actual amount of property tax levied for the prapey for the cuntont oaddraditrt year 
if the tax rates for the current year have been imposed in accordance with Section '7-38-34 NMSA 
1978 for the county in which ‘the property is located or, in all other cases, the amount of ated 
tax levied with respect to the property for the prior calendar year; 

(2) the estimated amount of property tax levy, as calculated by the ates assessor, for the 
property for the calendar year following the year in which the transaction takes place; and 
(3) adisclaimer substantially similar to the following: 
"The estimated amount of property tax levy is calculated using the stated price and 
estimates of the applicable tax rates. The county assessor is required by law to value 
the property at its "current and correct" value, which may differ from the listed 
price, Further, the,estimated tax rates may be higher or lower than those that will 
actually be imposed. Accordingly, the actual tax levy.may be higher or lower than 
the estimated amount. New Mexico law requires your real estate broker or agent to 
_. provide you an estimate of the property tax levy on the property on which you have 
submitted or intend to submit an offer to purchase. All real estate brokers and 
agents who have complied with these disclosure requirements shall be immune from 
suit and liability arising from suit relating to the estimated amount of property tax 
levy." 

F. A prospective buyer may waive the disclosure requirements of this section by signing a rit: 
ten,document prior to the time the offer to purchase is to be made in which the buyer acknowl!- 
edges that the required estimated amount of property. tax levy is not nena available and waives 
disclosure of the estimated amount of property tax levy. 

G. All property sellers and real estate brokers and agents who have complied with the provi- 
sions of this section shall be immune from suit and liability arising from or relating to the esti- 
mated amount of property tax levy. 

H. The New Mexico real estate commission shall biannually inform all New Mexico real estate 
licensees of the statutory requirement for disclosure of the estimated pei a of property tax levy 
to prospective residential property purchasers. 


History: 1978 Comp., § 47-13-4, enacted by Laws Effective dates. — Laws 2009, ch. 165, § 4 any Laws 
2009, ch. 165, § 3. 2009, ch. 165, § 3 effective July 1, 2009. 
47-13-5. Disclosure of certain distributed energy generation systems. 


The requirements of the Distributed Generation Disclosure Act [57-31-1 through 57-31- 5 NMSA 
1978] shall not apply to a transaction involving the sale or transfer of the real property on which 
the distributed energy generation system is located. 


History: Laws 2017, ch. 102, § 6. IV, § 23, was effective June 16,2017, 90 days after the 
Effective dates. — Laws 2017, ch. 102 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,M, Const., art. 
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ARTICLE 14 


Appraisal Management Company Registration 


Sec. Sec. 

47-14-1. Short title. 47-14-14, Pre-engagement certification. 

47-14-2, Definitions. 47-14-15, Adherence to standards. 

47-14-3. Registration required. 47-14-15.1.. Automated valuation models used to esti- 
47-14-3.1. Bonding requirements. mate collateral value for mortgage lending 
47-14-3.2. Criminal background checks. purposes, 

47-14-4, ‘ Exemptions. 47-14-16. Recordkeeping. 

47-14-5, Forms. 47-14-17, Appraiser independence; prohibitions. 

47-14-6, Expiration of license. 47-14-18. Payment; limits; disclosure; nontaxable trans- 
47-14-7. Consent to service of process. action certificate. 

47-14-8. Fee. 47-14-19, Appraisal reports; alteration; use. 

47-14-9. Owner requirements. 47-14-20. Adjudication of disputes between an appraisal 
47-14-10. Controlling person. ) management company and an indepen- 
47-14-11. Controlling person requirements. dent appraiser. 

47-14-12. Employee requirements. 47-14-21, . Enforcement, 

47-14-13. Requirements; liability. 47-14-22. Disciplinary hearings, 


47-14-23. Rulemaking authority. 


47-14-1. Short title. 


Chapter 47, Article 14 NMSA 1978 may be cited as the "Appraisal Management Company Reg- 
istration Act", 


History: Laws 2009, ch. 214, § 1; 2010, ch. 13, § 1. The 2010 amendment, effective July 1, 2010, at the 
beginning of the sentence, changed "Sections 1 through 23 
of this act" to "Chapter 47, Article 14 NMSA 1978", 


47-14-2. Definitions. 


As used in the Appraisal Management Company Registration Act: 

A. "appraisal" means the act or process of developing an opinion of the value of real property 
in conformance with the uniform standards for professional appraisal practice published by the 
appraisal foundation; 

B. "appraisal foundation" means the appraisal foundation incorporated as an Illinois not-for- 
profit corporation on November 30, 1987 and to which reference is made in the Federal Financial 
Institutions Examination Council Act of 1978, as amended by Title 11, Real Estate Appraisal Re- 
form Amendments; 

C. "appraisal management company” means: 

(1) any external third party that oversees a network or panel of Sane or licensed ap- 
praisers to: 
(a) recruit, select and retain appraisers; 
(b) contract with appraisers to perform appraisal assignments; 
(c) manage the process of having an appraisal performed; or 
(d) - review and verify the work of appraisers; or 
(2) any external third party that contracts with a qualifying licensed real estate broker or 
associate broker as defined in Chapter 61, Article 29 NMSA 1978 to provide broker price opinions; 

D. "appraisal management services" means the process of receiving a request for the perfor- 
mance of real estate appraisal services from a client, and for a fee paid by the client, entering into 
an agreement with one or more independent appraisers to perform the real estate appraisal ser- 
vices contained in the request; | 

E. "appraiser" means a person who provides an opinion of the market value of real property 
and holds a state license, registration or certified license in good standing; 
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F. "appraiser panel" means a group of independent appraisers that have been selected and 
retained by an appraisal management company to perform real estate appraisal services for the 
appraisal management company; . 

G. "automated valuation model" means any computerized model used by horas originators 
and secondary market issuers to determine the collateral worth of a mortgage secured by a con- 
sumer's principal dwelling; 

H. "board" means the real estate appraisers board created pursuant to the Real Estate ren 
praisers Act [Chapter 61, Article 30 NMSA 1978]; 

I. "broker price opinion" means an opinion by a qualifying or associate broker of the price of 
real estate for the purpose of marketing, selling, purchasing, leasing or exchanging the real estate 
or any interest therein or for the purposes of providing a financial institution with a collateral as- 
sessment of any real estate in which the financial institution has an existing or potential security 
interest; provided that the opinion of the price shall not be referred to or construed as an appraisal 
or appraisal report and shall not be used as the primary basis to determine the value of real nares 
for the purpose of loan origination; 

J. "client" means a person or entity that contracts with, or otherwise enters into an airdeirnbait 
with, an appraisal management company for the performance of real estate appraisal services; 

K. "controlling person" means: 

(1). an owner, officer or director of a corporation, partnership, limited liability company or 
other business entity seeking to offer appraisal management services in this state; £ 
(2) an individual employed, appointed or authorized by an appraisal management com- 
pany that has the authority to enter into a contractual relationship with clients for the perfor- 
mance of appraisal management services and that has the authority to enter into agreements with 
independent appraisers for the performance of real estate appraisal services; or 
(3) an individual who possesses, directly or indirectly, the power to direct or cause the di- 
rection of the management or policies of an appraisal management company; 

L. "real estate appraisal services" means the practice of developing an opinion of the value of 
real property in conformance with the uniform standards of professional ‘appraisal practice pub- 
lished by the appraisal foundation; and 

M. “uniform standards of professional appraisal practice" means the uniform standards of pro- 
fessional appraisal practice promulgated by the appraisal foundation and adopted by rule pursu- 
ant to the Real Estate Appraisers Act. 


History: Laws 2009, ch. 214, § 2; 2013, ch. 143,§ 1. with independent appraisers; and added Paragraphs (1) 

The 2013 amendment, effective June 14, 2013, added through (2); in Subsection H, after "real property", added 
definitions and changed the definition of "appraisal man- -"and holds a state license, registration or certified license 
agement company"; in Subsection C, after "means" de- in food standing"; in Subsection F, after "have been se- 
leted the former language which defined "appraisal man- lected", added "and retained"; and added Subsections G 
agement company" as a business entity that contracts and I, cape 


47-14-83. Registration required. 


A. It is unlawful for a person, corporation, partnership, sole proprietorship, subsidiary, lim- 
ited liability company or any other business entity to, directly or indirectly, engage or attempt to 
engage in business as an appraisal management company, to, directly or indirectly, engage or at- 
tempt to perform appraisal management services or to advertise or hold itself out as engaging in 
or conducting business as an appraisal management company without first obtaining a certificate 
of registration issued by the board under the provisions of the Appraisal Management Company 
Registration Act, regardless of the entity's use of the term "appraisal management company’, 

"mortgage technology company" or any other name. 
B. A person, corporation, partnership, sole proprietorship, subsidiary, limited liability company 
or any other business entity seeking the registration required by Subsection A of this section shall: 
(1) register with the appraisal subcommittee or the board and be subject to supervision by 
the board; 
(2) verify that only licensed or certified appraisers are used for federally related transac- 
tions; 
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(3) require that appraisals comply with a uniform standards of professional sigan 
practice; and 

(4) - require that appraisals are conducted Fhadbpendaakly and free from inappropriate influ- 
ence and coercion pursuant to the appraisal independence standards established pursuant to the 
federal Truth in Lending Act: 

C. The registration required by Subsection A of this section shall include: 

(1) the name of the entity seeking registration; 

(2) the business address of the entity seeking registration; 

(3) telephone contact information of the entity seeking registration; 

(4) ifthe entity seeking registration is not a corporation that.is domiciled in this state, the 
name and contact information for the company's agent for service of process in this state; 

(5) the name, address and contact information for any individual or any corporation, part- 
nership or other business entity that owns ten percent or more of the appraisal management 
company; 

(6) the name, address and contact information for a controlling person; 

(7) acertification that the entity seeking registration has a system and process in place to 
verify that an appraiser is selected and retained for the network or the appraiser panel of the ap- 
praisal management company holds a license or certification in good standing in this state pursu- 
ant to the Real Estate Appraisers Act [Chapter 61, Article 30 NMSA 1978]; 

(8) acertification that the entity seeking registration has a system in place to review, on 
a periodic basis, the work of all independent appraisers that are performing real estate appraisal 
services for the appraisal management company to ensure that the real estate appraisal services 
are being conducted in accordance with uniform standards of professional appraisal practice; 

(9) acertification that the entity maintains a detailed record of each service request that it 
receives and of the independent appraiser that performs the real estate appraisal services for the 
appraisal management company; 

(10) an irrevocable consent to service of process; 

(11) a bond or other equivalent means of security as required by the Appraisal Manage- - 
ment Company Registration Act; and 

(12) any other information required by the board. 

D. The requirements of Subsection B of this section shall apply to an appraisal management » 
company that is a subsidiary owned and controlled by a financial institution regulated by a federal 
financial institution regulatory agency. 


History: Laws 2009, ch. 214, § 3; 2010, ch. 18, § 2; 
2013, ch. 148, § 2. 

Cross references, — For the federal Truth in Lending 
Act, see 15 U.S.C. § 1601 et seq. 

The 2018 amendment, effective June 14, 2018, pro- 
vided registration standards; added Subsection B, in Para- 
graph (7) of Subsection C, after "to verify that", deleted 


is selected and retained for the network or the"; in Para- 
graph (8) of Subsection C, after "in place to review", added 
"on a periodic basis" and after "management company", 
deleted "on a periodic basis"; and added Subsection D. 
The 2010 amendment, effective July 1, 2010, added 
Subsection B(11); and renumbered the succeeding para- 


graph accordingly. 
"a person being added to the" and added "an appraiser 


47-14-3.1. Bonding requirements. 


A. In order to qualify for registration or renewal of registration, an appraisal management 
company shall maintain a bond underwritten by a corporate surety authorized to transact busi- 
ness in New Mexico, or other equivalent means of security. The board shall set by rule the amount 
and conditions of the surety bond or other equivalent means of security required by this section, 
provided that the amount of the bond or security zaguized shall not exceed twenty-five thousand 
dollars ($25,000). 

B. The bond or other equivalent means of surety hal secure e payment for any administrative 
or judicial penalties that may be imposed by the board or the state and for any penalties or costs 
required by a board disciplinary action, and also as indemnity for any loss sustained by any person 
damaged as a result of a violation by the appraisal management company, of any provision of the 
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Appraisal Management Company Registration Act or of any rule of the board adopted pursuant to 
that act. Consumer claims shall be given priority in recovering from the bond or equivalent surety. 
C. An appraisal management company shall notify the board in writing of any claim made on 
the appraisal management company's bond or equivalent surety. 
D. A deposit of cash or security may be accepted in lieu of the surety bond. 


History: Laws 2010, ch. 18, § 7. Effective dates: — Laws 2010,.ch. 18, § 8 made the 
provisions of Laws 2010, ch. 18, § 7 effective July 1, 2010. 


47-14-3.2. Criminal background checks. 


A. The board may adopt rules that provide for criminal background checks for all licensees to 
include: 

(1) requiring criminal history background checks of applicants for licensure posta to 
the Appraisal Management Company Registration Act; 

(2) .requiring applicants for licensure to be fingerprinted; 

(83) providing for an applicant who has been denied licensure to inspect or challenge the 
validity of the background check record; 

(4) establishing a fingerprint and background check fee not to exceed the current rai as 
determined by the department of public safety to be paid by the applicant; and 

(5) providing for submission of an applicant's fingerprint cards to the federal bureau of 
investigation to conduct a national criminal history background check and to the department of 
public safety to conduct a state criminal history check. 

B. Arrest:record information received from the department of public anlar and the federal bu- 
reau of investigation shall be privileged and shall not be disclosed to persons not directly involved 
in the decision affecting the applicant. 

C. Electronic live fingerprint scans may be used when conducting criminal history background 
checks. 


History: Laws 2013, ch. 148, § 9. IV, § 28, was effective June 14, 2013, 90 aie atten the 
Effective dates. — Laws 2013, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-4. Exemptions. 


The Appraisal Management Company Registration Act is not applicable to: . 

A. a corporation, partnership, sole proprietorship, subsidiary, limited liability company or 
other business entity that employs persons on an employer and employee basis exclusively for the 
performance of real estate appraisal services in the normal course of its business and the entity is 
responsible for ensuring that the real estate appraisal services being performed by its employees 
are being performed in accordance with uniform standards of professional appraisal practice; 

B. an individual who in the normal course of the individual's business enters into an agree- 
ment, whether written or otherwise, with another independent contractor appraiser for the perfor- 
mance of real estate appraisal services that the hiring or contracting appraiser cannot complete 
for any reason, including’ competency, work load, schedule or geographic location; or 

C. an individual; corporation, partnership, sole proprietorship, subsidiary, limited liability 
company or other business entity that in the normal course of business enters into an agreement, 
whether written or otherwise, with an independent contractor appraiser for the performance 
of real estate appraisal services and upon the completion of the appraisal, the report of the ap- 
praiser performing the real estate appraisal services is co-signed by the appraiser who subcon- 
tracted with the independent appraiser for the performance of the real estate appraisal services. 


History: Laws 2009, ch. 214, § 4. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch: 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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47-14-5. Forms. 


An applicant for registration as an appraisal management company shall submit to the board 
an application on a form prescribed by the board. 


History: Laws 2009, ch. 214, § 5. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-6. Expiration of license. 


A registration granted by the board pursuant to the Appraisal Management Company Registra- 
tion Act shall expire on September 30 of each year. 


History: Laws 2009, ch. 214, § 6; 2013, ch. 143, § 3. Act shall", deleted "be valid for one year from the date on 
The 2018 amendment, effective June 14, 2013, pro- which it is issued" and added "expire on September 30 of 
vided for the expiration of licenses; and after "Registration each year". 


47-14-7. Consent to service of process. 


Each entity applying for registration as an appraisal management company shall complete and 
execute an irrevocable consent to service of process form as prescribed by the board. 


History: Laws 2009, ch. 214, § 7. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-8. Fee. 


A. The board shall establish the fee for appraisal management company registration by rule to 
cover the cost of the administration of the Appraisal Management Company Registration Act, but 
in no case shall the fee be more than two thousand dollars ($2,000). 

B. Registration fees shall be credited to the appraiser fund pursuant to Section 61-30-18 NMSA 
1978. 

C. An appraisal management company that either has registered with the board or operates as 
a subsidiary of a federally regulated financial institution shall pay to the board an annual registry 
as determined by the appraisal subcommittee. 


History: Laws 2009, ch, 214, § 8; 2013, ch. 148, § 4. subsidiary of a federally regulated financial institution; 
The 2013 amendment, effective June 14, 2013, pro- and added Subsection C. 
vided for a fee for a company that is associated with a 


47-14-9. Owner requirements. 


A. Amappraisal management company applying for registration may not be owned by a person 
or have any principal of the company who has had a license or certificate to act as an appraiser 
refused, denied, canceled or revoked in this state or in any other state. 

B. Each person that owns, is an officer of or has a financial interest in an appraisal manage- 
ment company in this state shall: 

(1) be of good moral character, as determined by the board; and 
(2) submit to a background investigation, as determined by the board. 

C. An appraisal management company shall not be registered by the board or included on 
the national registry if the company, in whole or in part, directly or indirectly, is owned by any 
person who has had an appraiser license or certificate refused, denied, canceled, surrendered in 
lieu of revocation or revoked in any state and not subsequently granted or reinstated. A person 
that owns more than ten percent of an appraisal management company shall be of good moral 
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character, as determined by the board, and shall submit to a background investigation carried out 
by the board. 


History: Laws 2009, ch. 214, § 9; 2018, ch. 148, § 5. deleted former Paragraph (3) of Subsection B, which re- 


The 2013 amendment, effective June 14, 2013, pro- quired officers of a company to certify that the person has 
hibited the registration of a company, that has had a li- never had a license refused, denied, canceled or revoked; 


cense refused, denied, canceled, surrendered, or revoked; and added Subsection C, 


47-14-10. Controlling person. 


Each appraisal management company applying to the board for registration in this state shall 
designate one controlling person that will be the main contact for all communication between the 
board and the appraisal management company. 


History: Laws 2009, ch. 214, § 10. IV, § 23, was effective June 19, 2009, 90:days: a the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-11. Controlling person requirements. 


In order to serve as a controlling person of an appraisal management company, a person shall: 

A. certify to the board that the person has never had a certificate or a license:issued by the 
board of this state, or the board of any other state, to act as an appraiser Bight denied, canceled 
or revoked; : pal 

B. be of good moral character, as determined by the board; and 

C. submit to a background investigation, as determined by the board. 


History: Laws 2009, ch. 214, §$ 11. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art, ) 


47-14-12. Employee requirements. 


A. Any employee of the appraisal management company, or any person working on behalf of 
the appraisal management company, that has the responsibility of selecting independent apprais- 
ers for the performance of real estate appraisal services for the appraisal management company 
or the responsibility of reviewing completed appraisals shall have geographic and product compe- 
tence and be appropriately trained and qualified in the performance of real estate muse: as 
determined by the board by rule. 

B. Any employee of the appraisal management company that has the résporarbslity to review 
the work of independent appraisers shall have demonstrated knowledge of the uniform standards 
of professional appraisal practice, as determined by the board by rule. 


History: Laws 2009, ch. 214, § 12; 2010, ch. 18, § 8. The 2010 amendment, effective July 1, 2010, in Sub- 
section A, after "reviewing completed appraisals shall", 
added: "have geographic and product competence and". 


if;s 


47-14-13. Requirements; liability. 


A. An appraisal management company registered in this state pursuant to the Appraisal Man- 
agement Company Registration Act shall not enter into contracts or agreements with an indepen- 
dent appraiser for the performance of real estate appraisal services unless that person is licensed 
or certified in good shinee pursuant to the Real Estate sictaw aes Act Pigdsne hs 61, Acealed 80 
NMSA 1978]... : 
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B. An appraisal management company shall not require an appraiser to indemnify the ap- 
praisal management company against liability except liability for errors and omissions by the 
appraiser. 


History: Laws 2009, ch. 214, § 13; 2010, ch. 18, § 4. liability"; in Subsection A, after "Appraisal Management 
The 2010 amendment, effective July 1, 2010, in the Company Registration Act", changed "may" to "shall"; and 
catchline, changed "Limitations" to "Requirements; added Subsection B. 


47-14-14. Pre-engagement certification. 


Each appraisal management company seeking to be registered in this state shall certify to the 
board on an annual basis on a form prescribed by the board that the appraisal management com- 
pany has a system and process in place to verify that a person being added to the appraiser panel 
of the appraisal management company holds a license in good standing in this state pursuant to 
the Real Estate Appraisers Act [Chapter 61, Article 30 NMSA 1978]. 


History: Laws 2009, ch. 214, § 14. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-15. Adherence to shan dass 


Each appraisal management company seeking to be registered in this state shall certify to the 
board,on an annual basis that it has a system in place to review the work of all independent ap- 
praisers that are performing real estate appraisal services for the appraisal management com- 
pany on. a periodic basis to ensure that the real estate appraisal services are being conducted in 
accordance with uniform standards of professional appraisal practice. 


History: Laws 2009, ch. 214, § 15. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-15.1. Automated valuation models used to estimate collateral 
value for mortgage lending purposes. 


A. Automated valuation models shall adhere to quality control standards designed to: 
(1) ensure a high level of confidence in the estimates produced, by automated valuation 
models; 
(2) protect against the manipulation of data; 
(3) _ seek to avoid conflicts of interest; 
(4) require random sample testing and reviews; and 
(5) account for any other such factor that the board determines to be appropriate. 
B. The board, in consultation with the staff of the appraisal subcommittee and the appraisal 
standards board of the appraisal foundation, shall promulgate rules to implement the quality con- 
trol standards required under this section. + 


History: Laws 2013, ch. 143, § 8. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-16. Recordkeeping. 


Each appraisal management company seeking to be registered shall certify to the board on an 
annual basis that it maintains a detailed record of each service request that it receives and the 
independent appraiser that performs the real estate appraisal services for the appraisal manage- 
ment company. 
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History: Laws 2009, ch. 214, § 16. oy IV, § 238,-was effective June;19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no. adjournment of the legislature. ae 
effective date provision, but, pursuant to N.M. Const,, art. 


47-14-17. Appraiser independence; prohibitions. 


A. Appraisals shall be conducted independently and free from inappropriate ‘ifiliened! se 
coercion pursuant to the appraisal independence standards established pursuant to the federal 
Truth in Lending Act. : 

B. Itis unlawful for any employee, director, officer or agent of an appraisal management com- 
pany registered pursuant to the Appraisal Management Company Registration Act to influence 
or attempt to influence the development, reporting or review of an appraisal through coercion, 
extortion, collusion, compensation, instruction, inducement, intimidation, bribery or,in any other 
manner, including: | | 

(1) withholding or threatening to withhold timely. payment for ¢ an appraisal; ) 

(2) withholding or threatening to withhold future business for an independent appraiser 
or demoting or terminating, or threatening to demote or terminate, an independent appraiser; 

(3) expressly or impliedly promising future business, promotions or increased compense- 
tion for an independent appraiser; 

(4) conditioning the request for an appraisal service or the payment of an appraisal fee or 
salary or bonus on the opinion, conclusion or valuation to be reached or on a preliminary estimate 
or opinion requested from an independent appraiser; , 

(5) requesting that an independent appraiser provide an estimated, predetermined or de- 
sired valuation in an appraisal report or provide estimated values of comparable sales at aint’ time 
prior to the independent appraiser's completion of an appraisal service; 

(6) providing to an independent appraiser an anticipated, estimated, encouraged or aes 
sired value for a subject property or a proposed or target amount to be loaned to the borrower, 
except that a copy of the sales contract for purchase transactions may be provided; 

(7) providing to an independent appraiser, or any entity or person related to the appraiser, 
stock or other financial or non-financial benefits; 

(8) allowing the removal of an independent appraiser from an appraiser panel, without 
prior written notice to such appraiser; 

(9) obtaining, using or paying for a second or subsequent appraisal or ordering an auto- 
mated valuation model in connection with a mortgage financing transaction unless there is a rea- 
sonable basis to believe that the initial appraisal was flawed or tainted and such basis is clearly 
and appropriately noted in the loan file, or unless such appraisal or automated valuation model is 
done pursuant to a bona fide pre- or post-funding appraisal review or quality control process; or 

(10) engaging in any other act or practice that i impairs or attempts to impair an apprais- 
er's independence, objectivity or impartiality. 

C. Nothing in Subsection B of this section shall be construed as prohibiting the appraisal man- 
agement company from requesting that an independent appraiser: — 

(1) provide additional information about the basis for a valuation; or 

(2) correct objective factual errors in an appraisal report. 

D. In an effort to preclude discrimination, criteria shall be established by the appraisal man- 
agement company and may include education achieved, experience, sample appraisals and refer- 
ences from prior clients, Membership in a nationally recognized professional appraisal organiza- 
tion may be a criterion considered, though lack of membership shall not be the sole bar against 
consideration for an assignment under these criteria. , 


History: Laws 2009, ch. 214, § 17; 2013, ch. 143, § 6. free from influence and coercion; required companies to 
The 2018 amendment, effective June 14, 2013, re- prepare criteria that will preclude discrimination in ap- 
quired that appraisals be conducted independently and praisal assignments; and added Subsections A and D. 
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47-14-18. Payment; limits; disclosure; nontaxable es ha! 
certificate. 


A. The fees paid to. an appraiser for completion of the appraisal shall not include a fee for 
management of the appraisal process or any activity other than the performance of the appraisal. 

B. An appraisal management company shall separately state the fees paid to an appraiser for 
appraisal services and the fees charged by the appraisal management company for services as- 
sociated with the management of the appraisal process, including procurement of the appraiser's 
services to the client, borrower and any other payor. 

C. Appraisers shall not be’ prohibited by the appraisal management company, client or other 
third party from disclosing the fee paid to the appraiser for the performance of the appraisal i in the 
appraisal report. 

D. As used in this section, ' 'payor" means any person or entity who is responsible for making 
payment for the appraisal. 

E. An appraisal management company shall, except in cases of breach of contract or substan- 
dard performance of services, make payment to an independent appraiser for the completion of 
an appraisal or valuation assignment within sixty days of the date on which the independent 
appraiser transmits or otherwise provides the completed appraisal or valuation study to the ap- 
praisal management company or its assignee. _ 

F. An appraisal management company shall provide an appraiser with the appropriate non- 
taxable transaction certificate pursuant to Section 7-9- 48 NMSA 1978. 


History: Laws 2009, ch. 214, § 18; 2010, ch. 13, § 5. Subsections A, B, C and D, and relettered former Subsec- 
The 2010 amendment, effective July 1, 2010, in tions A and B as Subsections — and F. 
the catchline,, added) "limits; disclosure;"; added new ; 


47-14-19. Appraisal reports; alteration; use. 


An appraisal management company shall not: 

A. alter, modify or otherwise change’a completed appraisal report submitted by an indepen- 
dent appraiser without the appraiser's written knowledge and consent; or — 

B.. use an appraisal report submitted by an independent appraiser for any other transaction. 


_ History: Laws 2009, ch. 214, § 19. _ TV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates: — Laws 2009, ch, 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


47-14-20. Adjudication of disputes between an appraisal management 
~ company and an independent appraiser. 


A. An appraisal management company shall not remove an appraiser from its appraiser panel, 
or otherwise refuse to assign requests for real estate appraisal services to an independent ap- 
praiser without notifying the appraiser in writing of the reasons for the appraiser being removed 
from the appraiser panel of the appraisal management company. If the appraiser is being removed 
from the panel: for illegal conduct, violation of the uniform standards of professional appraisal 
practice or a violation of state licensing standards, the appraisal management company shall pro- 
vide the independent appraiser the nature of the alleged conduct or violation and provide an op- 
portunity for the appraiser to respond. 

B. An independent appraiser that is removed from the appraiser panel of an appraisal man- 
agement company for alleged illegal conduct, violation of the uniform standards of professional 
appraisal practice or violation of state licensing standards may file a complaint with the board 
for a review of the decision of the appraisal management company, except that in no case shall 
the board make any determination regarding the nature of the business relationship between the 
appraiser and the appraisal management company that is unrelated to,the actions specified in’ 
Subsection A of this section. 
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C. If an independent appraiser files a complaint against.an appraisal management company 
pursuant to Subsection B of this section, the board shall adjudicate the complaint within one hun- 
dred eighty days. 

»D. If after opportunity for hearing and review, the board determines that an independent ap- 
praiser did not commit a violation of law, a violation of the uniform standards of professional ap- 
praisal practice or a violation of state licensing standards, the board shall order that the appraiser 
be added to the appraiser panel of the appraisal management company that was the subject of the 
complaint without prejudice. | 


History: Laws 2009, ch. 214, § 20; 2019, ch. 51, § 1. independent appraiser being added to the panel; and in 


The 2019 amendment, effective June 14, 2019, elimi- Subsection A, deleted "Except within the first thirty days 
nated the authority of an appraisal management com- after an independent appraiser is first added to the ap- 


pany to remove an independent appraiser from its ap- praiser panel of an appraisal management company". 
praiser panel without notice during the first month of the 


47-14-21. Enforcement. 


A. The board may censure an appraisal management company, conditionally or uncondition- 
ally suspend or revoke any registration issued under the Appraisal Management Company Regis- 
tration Act, levy fines or impose civil penalties not to exceed twenty-five thousand dollars ($25,000) 
per violation if, in the opinion of the board, an appraisal management company is attempting to 
perform, has performed or has attempted to perform any of the following acts: 

(1) committing any act.in violation of the Appraisal Management Company Registration 
Act; ' . gl 
(2) violating any rule or regulation adopted by the board in the interest of the public and 
consistent with the provisions of the Appraisal Management Company Registration Act; 

(3) procuring a registration, license or certification by fraud, misrepresentation or de- 
ceit; or 

(4) violating the Real Estate Appraisers Act [Chapter 61, Article 30 NMSA 1978] or the 
federal Financial Institutions Reform, Recovery, and Enforcement Act of 1989. 

B. The board may deny an application for registration for failure to comply with the minimum 
requirements and criteria as set forth by the Appraisal Management Company Registration Act. 

C. Board action relating to the issuance, suspension or revocation of any registration, license 
or certificate shall be governed by the provisions of the Uniform Licensing Act [Sections 61-1-1 
through 61-1-31 NMSA 1978]; provided that the time limitations set forth in the Uniform Licens- 
ing Act shall not apply to the processing of administrative complaints filed with the board, which 
shall be eonsraee by federal statute, regulation or pala 


History: Laws 2009, ch. 214, § 21; 2018, ch. 143, § 7. The 2013 amendment, effective June 14, 2013, pro- 
vided standards for Snfohtahient: and added Subsections 
Band C, 


47-14-22. Disciplinary hearings. 


The board shall conduct adjudicatory proceedings in accordance with the Uniform Licensing Act 
[61-1-1 through 61-1-31 NMSA 1978]; provided that: 

A. awritten notice shall be satisfied by personal service on the mepomarpa. person of the regis- 
trant or the registrant's agent for service of process in this state or by sending the notice by certi- 
fied mail, return receipt requested, to the controlling person of the registrant to the nepistradis 
address on file with the board; and 

B. ahearing on the charges shall be at a time and place prescribed by the board. 


History: Laws 2009, ch. 214, § 22; 2010, ch. 13, § 6. "Administrative Procedures" and added "Uniform Licens- 


The 2010 amendment, effective July 1, 2010, in the ing"; deleted former Subsection A, which provided that 
introductory sentence, after "The board", changed "may" before taking disciplinary action, the board shall notify 
to "shall", and after "in accordance with the", deleted the registrant of any changes at least twenty days before 
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the date set for a hearing and shall afford the registrant and shall deliver findings to the registrant charged with 
an opportunity to be heard; deleted former Subsection D, the offense; and relettered former Subsections B and C as 
which provided that the board may make findings of fact Subsections A and B. 


47-14-23. Rulemaking authority. 


The board may adopt rules that are reasonably necessary to implement, administer and en- 
force the provisions of the Appraisal Management Company Registration Act, including rules for 
obtaining copies of appraisals and other documents necessary to audit compliance with the Ap- 
praisal Management Company Registration Act. 


History: Laws 2009, ch. 214, § 23. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 214 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 15 


Mortgage Foreclosure Consultant Fraud Prevention 


Sec. Sec. 

47-15-1. Short title. 47-15-5. Violations. 

47-15-2. Definitions. 47-15-6. Waiver not allowed. 
47-15-3, Foreclosure consultant contract; requirements. 47-15-7. Remedies. 

47-15-4, Rescission of foreclosure consultant contract. 47-15-8. 


Penalty. 


47-15-1. Short title. 


This act [47-15-1 through 47-15-8 NMSA 1978] may be cited as the "Mortgage Foreclosure Con- 
sultant Fraud Prevention Act". 


History: Laws 2010, ch. 58, § 1. Severability. — Laws 2010, ch, 58 § 9 provided if any 


Effective dates. — Laws 2010, ch. 58 contained no ef- provision of the Mortgage Foreclosure Consultant Fraud 
fective date provision, but, pursuant to N.M. Const., art.: Prevention Act or the application of any of its provisions 
IV, § 23, was effective May 19, 2010, 90 days after the ad- to any person or circumstance is held to be unconstitu- 
journment of the legislature. ! tional and void, the remainder of the Mortgage Foreclo- 


sure Consultant Fraud Prevention Act remains valid. 


47-15-2. Definitions. 


As used in the Mortgage Foreclosure Consultant Fraud. Prevention Act: 
A. "compensation" means monetary payment, remuneration or other benefits received, includ- 
ing monetary donations made in conjunction with the performance of services; 
B. "foreclosure consultant": 7 
(1) means a person who, directly or indirectly, makes a solicitation or offer to an owner to 
perform services for compensation or who, for compensation, performs a service that the person 
represents will: 
(a) stop or postpone a foreclosure sale; 
(b) obtain any forbearance from a beneficiary or mortgagee; 
(ec) .assist the owner to exercise the right to reinstatement; 
(d) obtain an extension of the period within which the owner may reinstate the own- 
er's obligation; / 
(e) obtain a waiver of an acceleration clause contained in a promissory note, deed of 
trust or contract secured by a mortgage on a residence in foreclosure or contained in the mortgage; 
(f) assist an owner in foreclosure or loan default to obtain a loan or advance of funds; 
(g) avoid or ameliorate the impairment of an owner's credit resulting from the record- 
ing of a notice of default or from a foreclosure sale; or 
(h) otherwise save an owner's residence from foreclosure; and 
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(2) does not include: 

(a) a person licensed ‘to practice law in this state etiatl nad person rede service in 
the course of the person's practice as an attorney; 

(b) aperson licensed as a real estate broker or salesperson in this state when the per- 
son engages in acts requiring real estate licensure, unless the person is offering services designed 
to, or purportedly designed to, enable the owner to retain possession of the residence in foreclosure; 

(c) a person licensed as an accountant in this state when the person is acute in any 
capacity for which the person is licensed as an accountant; 

(d) a person acting under the express authority or written approval of the United 
States department of housing and urban development or other department or agency of the United 
States or this state to provide services; 

(e) a person who holds or is owed an obligation secured by a lien on any residence 
in foreclosure when the person performs services in connection with the obligation or lien if 
the obligation or lien did not arise as the result of or as part of a proposed foreclosure recon- 
veyance; i 
(f) a person doing business under any law of this state or of the United States relat- 
ing to banks, trust companies, savings and loan associations, industrial loan and thrift companies, 
regulated lenders, credit unions or insurance companies, or a mortgagee that is a United States 
department of housing and urban development-approved mortgagee or any subsidiary or affiliate 
of these persons, or any agent or. employee of these persons while engaged in the business of these 
persons; 

(g) a person licensed as a residential mortgage originator or servicer pursuant to the 
New Mexico Mortgage Loan Originator Licensing Act [58-21B-1 through 58-21B-24 NMSA 1978] 
when acting under the authority of that license; 

(h) a nonprofit agency or organization registered pursuant to New Mexico law that 
offers counseling or advice to an owner of a home in foreclosure or loan default if the nonprofit 
agency or organization does not contract for services with for-profit lenders or foreclosure purchas- 
ers; or 

(i) a foreclosure purchaser, including a person who purchases a home in foreclosure 
at, or subsequent to, a judicial sale of foreclosure property; 

C,. "foreclosure reconveyance" means a transaction involving: 

(1) . the transfer of title to real property by a foreclosed homeowner dasiries a foreclosure 
proceeding on that homeowner's home, either by transfer of interest from the foreclosed home- 
owner or by creation of a mortgage or other lien or encumbrance during the foreclosure process 
that allows the acquirer to obtain title to the property by redeeming the property as a abs lien- 
holder; 

(2) the subsequent conveyance, or offer or promise of a subsequent conveyance, af an inter- 
est back to the foreclosed homeowner by the acquirer or-a person acting in participation with the 
acquirer that allows the foreclosed homeowner to possess either the residence in foreclosure or any 
other real property, which interest includes, but is not limited to, an interest in a contract for deed, 
purchase agreement, option to purchase or lease; or 

(8) the authorization, solicitation or offer of a proposal to rene the real estate during 
the foreclosure process contingent on participation in any life, term life or periodic insurance ar- 
rangement with any third party not providing private mortgage insurance; 

D. "owner" means the record owner of a residence in foreclosure at the time a foreclosure no- 
tice of pendency was recorded or a summons and complaint for foreclosure was served; 

E. "person" means an individual, a partnership, a abate AL a limited liability company, an 
association or other group, however organized; 

F. "residence in foreclosure" means residential real ASA consisting of one to four family 
dwelling units, one of which the’ owner occupies as the owner's principal place of residence, where 
there is a delinquency or default on any loan payment or debt secured by or attached to the resi- 
dential real property, including contract for deed payments; and © 

G. "service" means and includes, but is not limited to, any of the following: 

(1) debt, budget or financial counseling of any type; > 
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(2) receiving money for the purpose of distributing it to creditors in payment or partial 
payment of an obligation secured by a lien on a residence in foreclosure; 

(3) contacting creditors on behalf of an owner; 

(4) arranging or attempting to arrange for an extension of the period within which the owner 
of a residence in foreclosure may cure the owner's default and reinstate the owner's obligation; 

(5) arranging or attempting to arrange for a delay or palace of the time of sale of 


the residence in foreclosure; 


(6) advising the filing of any document or assisting in any manner in the preparation of 
any document for filing with a bankruptcy court; or 

(7) giving advice, explanation or instruction to an owner, which in any manner relates to 
the cure of a default in or the reinstatement of an obligation secured by a lien on the residence in 
foreclosure, the full satisfaction of that obligation, or the postponement or avoidance of a sale of a 
residence in foreclosure, pursuant to a power of sale contained in a mortgage. 


History: Laws 2010, ch. 58, § 2. 

Effective dates. — Laws 2010, ch. 58 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature. 

Severability. — Laws 2010, ch. 58 § 9 provided if any 
provision of the Mortgage Foreclosure Consultant Fraud 
Prevention Act or the application of any of its provisions 
to any person or circumstance is held to be unconstitu- 
tional and void, the remainder of the Mortgage Foreclo- 
sure Consultant Fraud Prevention Act remains valid. 


ANNOTATIONS © 


Law firm and individual attorneys were liable 
for violations of the Mortgage Foreclosure Consul- 
tant Fraud Prevention Act. — Where the state of New 
Mexico brought an action against certain California law 
firms and individual lawyers, alleging defendants violated 
the Mortgage Foreclosure Consultant Fraud Prevention 
Act (MFCFPA), §§ 47-15-1 through 47-15-8 NMSA 1978, 
and where it was established at trial. that defendants 
performed or offered to perform services, such as obtain- 
ing a loan modification or reducing loan payments, that 
they claimed they would save a home from foreclosure 
for individuals who entered foreclosure services, and that 
through their fee agreements, defendants accepted ad- 
vance payment for mortgage foreclosure relief and con- 
sultant services, defendants’ activities satisfied the MF- 
CFPA’s requirements that, to be a foreclosure consultant, 
a person or an entity provide services to a homeowner 
to delay or postpone foreclosure sales through litigation, 
defendants’ conduct violated the MFCFPA because it is 
a violation for a foreclosure consultant to claim, demand, 
charge collect or receive any compensation until after 


the foreclosure consultant has fully performed every ser- - 


vice the foreclosure consultant contracted to perform or 


represented the consultant would perform, and defen- 
dants’ fee agreements did not comply with several of the 
warnings, notices, and disclosures required by the MF- 
CFPA regarding foreclosure consultant contracts. More- 


_ over, the MFCFPA’s attorney exemption did not apply 


because defendants were not licensed in New Mexico as 
required by § 47-15-2(B)(2)(a) NMSA 1978. New Mexico-ex 
rel. Balderas v. Real Estate Law Center, PC, 430. F. Supp. 
3d 761 (D. N.M. 2019). 

Accepting advance payment for mortgage fore- 
closure relief is a violation of the Mortgage Foreclo-: 
sure Consultant Fraud Prevention Act. — Where the 
state of New Mexico (plaintiff) brought an action against 
two attorneys and the mortgage assistance company they 
owned, alleging defendants violated the Mortgage Fore- 
closure Consultant Fraud Prevention Act (MFCFPA), 
§§ 47-15-1 through 47-15-8 NMSA 1978, by accepting ad- 
vance payment for mortgage foreclosure relief and consul- 
tant services, and where defendants moved for summary 
judgment, arguing that plaintiff cannot show that defen- 
dants were foreclosure consultants or that defendants 
provided mortgage relief services, and, as attorneys, they 
were exempt from the reach of the MFCFPA, summary 
judgment was not appropriate, because the MFCFPA’s at- 
torney exemption did not apply because defendants were 
not licensed in New Mexico as required by § 47-15-2(B)(2) 
(a), and there were genuine issue of material fact where 
plaintiff presented evidence that defendants offered cli- 
ents help with preventing foreclosure and modifying their 
mortgages, that defendants received compensation before 
they fully performed every service they contracted to per- 
form or represented that they would perform, and that de- 
fendants’ fee agreement did not comply with several of the 
warnings, notices, and disclosures required by § 47-15-3. 
New Mexico ex rel. Balderas v, Real Estate Law Center, PC, 
401 F. Supp.3d 1229 (D. N.M. 2019). 


47-15-3. Foreclosure consultant contract; requirements. 


A. A foreclosure consulting contract shall: 


(1) be provided to the owner for review at least twenty-four hours before being signed by 


‘the owner; 


(2) be printed in at least fourteen-point type and written in the same language that was 
used by the owner in discussions with the foreclosure consultant to describe the consultant's ser- 


vices or to negotiate the contract; 


(3) fully disclose the nature and extent of the foreclosure consulting services to be pro- 


vided, including any foreclosure reconveyance that may be involved, and the total amount and 
terms of any compensation to be received by the foreclosure consultant or anyone working in as- 
sociation with the foreclosure consultant; 
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(4) disclose the names of any other corporations, businesses or entities on behalf of which 
the consultant does business or with which the consultant is affiliated or employed; 

(5) separately itemize all costs, fees or expenses and:the purpose of the costs, fees or ex- 
penses that are charged to the homeowner during the term of the contract; 

(6) «be dated and: personally signed by the owner and the foreclosure consultant; and 

(7) contain the following notice, which shall be printed in at least fourteen-point boldface 
type, completed with the name of the foreclosure consultant, and located in immediate phipeaa 
to the space reserved for the.owner's signature: 


"NOTICE REQUIRED BY NEW MEXICO LAW — 


Nigcoed (Name) ¢ or anyone working for him or her CANNOT ask you to sign or have you sign any 
lien, mortgage or deed as part of signing this agreement unless the terms of the transfer are speci- 
fied in this document and you are given a separate explanation of the nature and extent of the 
transaction. PMBHES, 
sanka ioe 3 (Name) or anyone working for him or her CANNOT guarantee you that they will be able to 
refinance your home or arrange for you to keep your home. Continue making mortgage payments 
until a refinancing, if applicable, is approved. If a transfer of the deed or title to your property is 
involved in any way, you may rescind the transfer any time within 3 days after the date you sign 
the deed or other document of sale or transfer, See the attached Notice of Rescission form for an 
explanation of this right. As part of any rescission, you must repay any money spent on your behalf 
as a. result of this agreement satin 60 days of receiving commercially reasonable socumentajiom 
of the payments. 
THIS IS AN IMPORTANT LEGAL CONTRACT AND COULD RESULT IN THE LOSS OF YOUR 
HOME. CONTACT AN ATTORNEY OR COUNSELOR BEFORE SIGNING," 
B. A foreclosure seghenre contract shall contain on the sae page,.in at least fourteen-point 

type: 

(1) the name and address of the foreclosure consultant to which the notice of cancellation 
is to be mailed; and 

(2) the date the owner signed the contract. 

C. A foreclosure consulting contract shall be accompanied by a completed form in n'dptiatas 

captioned "NOTICE OF RESCISSION RIGHTS", which shall: 

(1) be on a separate sheet of paper attached to the contract; 

(2) be easily detachable; and : ) 

(3) contain the following statement printed in at least fifteen-point type: 


“NOTICE OF RESCISSION RIGHTS’ 
(Date of Contract) 


You may cancel or rescind this contract, without any penalty,:at any time until midnight of the 
third business day after the day on which you sign this contract. If you want to end this contract, 
mail or deliver a signed and dated copy of this Notice of Rescission, or any other written notice 
indicating your intent to rescind to (name of foreclosure consultant) at (address of foreclosure con- 
sultant, including facsimile and electronic mail), 

As part of any rescission, you (the homeowner) must repay any money spent on your. behalf as.a 
result of this agreement within 60 days of receiving commercially reasonable documentation of ait 
payments. 

THIS IS AN IMPORTANT LEGAL CONTRACT AND COULD RESULT IN THE LOSS OF YOUR 
HOME. CONTACT AN ATTORNEY OR COUNSELOR BEFORE SIGNING. 


RESCISSION OF CONTRACT FORM 


TO: (name of foreclosure consultant) 

(address of foreclosure consultant, including facsimile and electronic mail) 
I hereby rescind this contract. 

AB OU (Date) 

ie ee (Homeowner's signature)". 
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D. The foreclosure consultant shall provide the owner with a signed and dated copy of the fore- 
closure consulting contract and the attached notice of rescission rights and rescission of contract 
form immediately upon execution of the contract. 

E. The time during which the owner may rescind the foreclosure consulting contract does not 
begin to run until the foreclosure consultant has el bi with this section and the owner has 
signed the contract. 


History: Laws 2010, ch. 58, § 3. represented the consultant would perform, and defen- 
Effective dates. — Laws 2010, ch, 58 contained no ef- dants’ fee agreements did not comply with several of the 
fective date provision, but, pursuant to N.M. Const., art. warnings, notices, and disclosures required by the MF- 
IV, § 23, was effective May 19, 2010, 90 days after the ad- CFPA regarding foreclosure consultant contracts. More- 
journment of the legislature. i over, the MFCFPA’s attorney exemption’ did not apply 
Severability. — Laws 2010, ch. 58 § 9 provided if any because defendants were not licensed in ‘New Mexico as 
provision of the Mortgage Foreclosure Consultant Fraud required by § 47-15-2(B)(2)(a) NMSA 1978, New Mexico ex 
Prevention Act or the application of any of its provisions rel. Balderas v, Real Estate Law Center, PC, 430 F. Supp. 
to any person or circumstance is held to be unconstitu- 3d 761 (D. N.M. 2019). 
tional and void, the remainder of the Mortgage Foreclo- Accepting advance payment for mortgage fore- 
sure Consultant Fraud Prevention Act remains valid. _, closure relief is a violation of the Mortgage Foreclo- 
: sure Consultant Fraud Prevention Act. — Where the 
ANNOTATIONS . state of New Mexico (plaintiff) brought an action against 
‘Law firm and individual attorneys were liable two attorneys and.the mortgage assistance company they 
for violations of the Mortgage Foreclosure Consul- owned, alleging defendants violated the Mortgage Fore- 
tand FeaucdhPreventionwAct.-— Where the étate.of New closure Consultant Fraud Prevention Act (MFCFPA), 
Mexico brought an action against certain California law §§ 47-15-1 through 47-15-8 NMSA ‘1978, by accepting ad- 
firms and individual lawyers, alleging defendants violated vance payment for mortgage foreclosure relief and consul- 
the Mortgage Foreclosure Consultant Fraud Prevention tant services, and where defendants moved for summary 
Act (MFCFPA), §§ 47-15-1 through 47-15-8 NMSA 1978, judgment, arguing that plaintiff cannot show that defen- 
and where it was established at trial that defendants dants were foreclosure consultants or that defendants 
performed or offered to perform services, such as obtain- provided mortgage relief services, and, as-attorneys, they 
ing a loan modification or, reducing loan payments, that /; Were exempt from the reach of the MF'CFPA, summary 
they claimed they would save a home from foreclosure judgment was not appropriate, because the MFCFPA’s at- 
for individuals who entered foreclosure services, and that torney exemption did not apply because defendants were 
through their fee agreements, defendants accepted ad- not licensed in New Mexico as required by § 47-15-2(B)(2) 
vance payment for mortgage foreclosure relief and con- (a), and there were genuine issue of material fact where 
sultant services, defendants’ activities satisfied the MF- plaintiff presented evidence that defendants offered cli- 
CFPA’s requirements that, to be a foreclosure consultant, ents help with preventing foreclosure and modifying their 
a person or an entity provide services to 'a homeowner mortgages, that defendants received compensation before 
to delay or postpone foreclosure sales through litigation, they fully performed every service they contracted to per- 
defendants’ conduct violated the MFCFPA because it is form or represented that they would perform, and that de- 
a violation for a foreclosure consultant to claim, demand, fendants’ fee agreement did not comply with several of the 


warnings, notices, and disclosures required by § 47-15-3. 
New Mexico ex rel. Balderas v. Real Estate Law Center, PC, 
401 F. Supp.3d 1229 (D. N.M. 2019), 


charge. collect or receive any compensation until after 
the foreclosure consultant has fully performed every ser- 
vice the foreclosure consultant contracted to perform or 


47-15-4, Rescission of foreclosure consultant contract. 


A. In addition to any other right under law to rescind a contract, an owner may rescind a 
foreclosure consulting contract until midnight of the third business day after the day on which 
the owner signs a foreclosure consulting contract that complies with the nage’ Foreclosure 
Consultant Fraud Prevention Act. 

B. Cancellation of a foreclosure consulting contract occurs when an owner gives written notice 
of cancellation to the foreclosure consultant at the address specified in the contract. 

C. Notice of cancellation, if given by mail, is effective when deposited in the mail properly ad- 
dressed with postage prepaid. 

D. Notice of cancellation given by an owner need not take the particular form as provided with 
the contract and, however expressed, is effective if it indicates the intention of the owner not tobe 
bound by the contract. . 


History: Laws 2010, ch. 58, § 4. Severability. — Laws 2010, ch, 58 §.9 provided if any 
Effective dates. — Laws 2010, ch. 58 contained no ef- provision of the Mortgage Foreclosure Consultant Fraud 
fective date provision, but, pursuant to N.M. Const., art. Prevention Act or the application of any of its provisions 
IV, § 23, was effective May 19, 2010, 90 days after the ad- to any.person or circumstance is held to be unconstitu- 
journment of the legislature. tional and void, the remainder of the Mortgage Foreclo- 


sure Consultant Fraud Prevention Act remains valid, 
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47-15-5 PROPERTY LAW 47-15-5 


47-15-5. Violations. 


It is a violation of the Mortgage Foreclosure Consultant Fraud Prevention Act for a foreclosure 
consultant to: ) 

A. claim, demand, charge, collect or receive any compensation until after the foreclosure con- 
sultant has fully performed every service the foreclosure consultant contracted to perform or rep- 
resented the consultant would perform; 

B. claim, demand, charge, collect or receive any fee, interest or any other compensation for any 
reason that exceeds five percent per annum of the amount of any loan that the foreclosure consul- 
tant may make to the owner. Such a loan may not be secured by the residence in foreclosure or any 
other real or personal property; 

- C, take a wage assignment, lien of any type on real or personal property or other security to 
secure the payment of compensation. Any such security is void and unenforceable; 

D. receive any consideration from a third party in connection with services rendered to an 
owner; 

E. acquire any interest, directly or indirectly, or by means of a subsidiary or affiliate in a resi- 
dence in foreclosure from an owner with whom the foreclosure consultant has contracted; 

F. take a power of attorney from an owner for any purpose, except to inspect documents as 
provided by law; 

G. include a provision in a foreclosure consulting contract that: 

(1) attempts or purports to waive an owner's rights under the Mortgage Foreclosure Cons 
sultant Fraud Prevention Act; 

(2) requires an owner to consent to jurisdiction for litigation or choice of law in a state 
other than New Mexico; 

(3) provides for venue in a county other than the county in which the residence in foreclo- 
sure is located; or 

(4)' imposes any costs or filing fees greater than the fees required to file an action in a dis- 
trict court; or 

H.. induce or attempt to induce an owner to enter a contract that does not comply in all re- 
spects with the Mortgage Foreclosure Consultant Fraud Prevention Act. 


History: Laws 2010, ch. 58, § 5. defendants’ conduct violated the MFCFPA because it is 


Effective dates, — Laws 2010, ch, 58 contained no ef- a violation for a foreclosure consultant to claim, demand, 
fective date provision, but, pursuant to N.M. Const., art. charge collect or receive any compensation until after the 
IV, § 23, was effective May 19, 2010, 90 days after the ad- foreclosure consultant has fully performed every service 
journment of the legislature. the foreclosure consultant contracted to perform or rep- 

Severability. — Laws 2010, ch. 58 § 9 provided if any resented the consultant would perform, and defendants’ 
provision of the Mortgage Foreclosure Consultant Fraud fee agreements did not comply with several of the warn- 
Prevention Act or the application of any of its provisions ‘ings, notices, and disclosures required by the MFCFPA 
to any person or circumstance is held to be unconstitu- regarding foreclosure consultant contracts. Moreover, 
tional and void, the remainder of the Mortgage Foreclo- the MFCFPA’s attorney exemption did not apply because 
sure Consultant Fraud Prevention Act remains valid. defendants were not licensed in New Mexico as required 

by § 47-15-2(B)(2)(a) NMSA 1978. New Mexico ex rel. Bal- 
ANNOTATIONS deras v. Real Estate Law Center, PC, 430 F. Supp. 3d 761 

Law firm and individual attorneys were liable (D. N.M, 2019). 
for violations of the Mortgage Foreclosure Consul-. Accepting advance payment for mortgage fore- 
tant Fraud Prevention Act. — Where the state of New closure relief is a violation of the Mortgage Foreclo- 
Mexico brought an action against certain California law sure Consultant Fraud Prevention Act. — Where the 
firms and individual lawyers, alleging defendants violated state of New Mexico (plaintiff) brought an action against 
the Mortgage Foreclosure Consultant Fraud Prevention two attorneys and the mortgage assistance company they 
Act (MFCFPA), §§ 47-15-1 through 47-15-8 NMSA 1978, owned, alleging defendants violated the Mortgage Fore- 
and where it was established at trial that defendants closure Consultant Fraud Prevention Act (MFCFPA), 
performed or offered to perform services, such as obtain- §§ 47-15-1 through 47-15-8 NMSA 1978, by accepting ad- 
ing a loan modification or reducing loan payments, that vance payment for mortgage foreclosure relief and consul- 
they claimed they would save a home from foreclosure tant services, and where defendants moved for summary 
for individuals who entered foreclosure services, and that judgment, arguing that plaintiff cannot show that defen- 
through their fee agreements, defendants accepted ad- dants were foreclosure consultants or that defendants 
vance payment for mortgage foreclosure relief and con- provided mortgage relief services, and, as attorneys, they 
sultant services, defendants’ activities satisfied the MF- were exempt from the reach of the MFCFPA, summary 
CFPA’s requirements that, to be a foreclosure consultant, judgment was not appropriate, because the MFCFPA's at- 
a person or an entity provide services to a homeowner torney exemption did not apply because defendants were 
to delay or postpone foreclosure sales through litigation, not licensed in New Mexico as required by § 47-15-2(B)(2) 


(a), and there were genuine issue of material fact where 
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47-15-6 


plaintiff presented- evidence that defendants offered cli- 
ents help with preventing foreclosure and modifying their 
mortgages, that defendants received compensation before 
they fully performed every service they contracted to per- 
form or represented that they would perform, and that 


47-15-6. Waiver not allowed. 


MORTGAGE FORECLOSURE CONSULTANT FRAUD PREVENTION 


47-15-8 


defendants’ fee agreement did not comply with several of 
the warnings, notices, and disclosures required by § 47- 
15-3. New Mexico ex rel. Balderas v. Real Estate Law Cen- 
ter, PC, 401 F. Supp,3d 1229 (D. N.M. 2019). 


Any waiver by an owner of the provisions of the Mortgage Foreclosure Consultant Fraud Pre- 
vention Act is void and unenforceable as contrary to public policy. Any attempt by a foreclosure 
consultant to induce an owner to waive the owner's rights under the Mortgage Foreclosure Consul- 


tant Fraud Prevention Act is a violation of that act. 


History: Laws 2010, ch. 58, § 6, 

Effective dates, — Laws 2010, ch. 58 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature. 


Fraud Prevention Act or the application of any of its 
provisions to any person or circumstance is held to be 
unconstitutional and void, the remainder of the Mort- 
gage Foreclosure Consultant Fraud Prevention Act re- 
mains valid. 


Severability. — Laws 2010, ch. 58 § 9 provided if 
any provision of the Mortgage Foreclosure Consultant 


47-15-7. Remedies. 


A. A violation of the Mortgage Foreclosure Consultant Fraud Prevention Act constitutes an 
unfair trade practice pursuant to the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978]. 

B. A prevailing plaintiff in a suit for violation of the Mortgage Foreclosure Consultant Fraud 
Prevention Act may recover actual damages, reasonable attorney fees and costs and appropriate 
equitable relief. 

C. The rights and remedies provided in Subsection A of this section are cumulative to, and not 
a limitation of, any other rights and remedies provided by law. Any action brought pursuant to this 
section must be commenced within four years from the date of the alleged violation. 

D. In addition to any other damages, a court may award exemplary damages up to three times 
the compensation charged by the foreclosure consultant if the court finds that the foreclosure 
consultant violated a provision of Section 5 [47-15-56 NMSA 1978] of the Mortgage Foreclosure 
Consultant Fraud Prevention Act and that the foreclosure consultant's conduct was willful or in 
bad faith. 

EK. Notwithstanding any other provision of this section, no action may be brought on the basis 
of a violation of the Mortgage Foreclosure Consultant Fraud Prevention Act, except by an owner 
against whom the violation was committed or by the attorney general. 


History: Laws 2010, ch. 58, § 7. Severability. — Laws 2010, ch. 58 § 9 provided if any 


Effective dates. — Laws 2010, ch, 58 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 19, 2010, 90 days after the ad- 


provision of the Mortgage Foreclosure Consultant Fraud 
Prevention Act or the application of any of its provisions 
to any person or circumstance is held to be unconstitu- 


tional and void, the remainder of the Mortgage Foreclo- 
sure Consultant Fraud Prevention Act remains valid. 


journment of the legislature, 


y 


47-15-8. Penalty. 


A person who commits a violation of the provisions of Section 5 [47-15-5 NMSA 1978] of the Mort- 
gage Foreclosure Consultant Fraud Prevention Act is guilty of a fourth degree felony and, upon 
conviction, shall be sentenced. pursuant to Section 31-18-15 NMSA 1978. Each violation of the provi- 
sions of Section 5 of the Mortgage Foreclosure Consultant Fraud Prevention Act constitutes a dis- 
tinct offense. The attorney general or the district attorney for the district in which the violation arose 
may prosecute any violation of Section 5 of the Mortgage Foreclosure Consultant Fraud Prevention 
Act. Prosecution or conviction for any violation described in Section 5 of the Mortgage Foreclosure 
Consultant Fraud Prevention Act does not bar prosecution or conviction for any other offenses. These 
penalties are cumulative to any other remedies or penalties provided by law. 
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47-16-1 


History: Laws 2010, ch. 58, § 8. 

Effective dates, — Laws 2010, ch. 58 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature. 


ARTICLE 16 


PROPERTY LAW 


47-16-2 


Severability. — Laws 2010, ch. 58 § 9 provided if any 
provision of the Mortgage Foreclosure Consultant Fraud 
Prevention Act or the application of any of its provisions 
to any person or circumstance is held to be unconstitu- 
tional:and void, the remainder of the Mortgage Foreclo- 
sure Consultant Fraud Prevention Act remains valid. 


aS 


‘ Homeowner Association 


Sec. 

47-16-1. Short title. 

47-16-2. Definitions, 

47-16-38. Creation of a homeowner association. 

47-16-4, Recording or filing of homeowner association 
notice and declaration. 

47-16-5. Record disclosure to members; updated infor- 
mation. 

47-16-6. Duties of a homeowner association. 

47-16-7, Board members and officers; duties; budget. 

47-16-8. Declarant control of board. 

47-16-8.1. Removal of board members. 

47-16-9. Proxy and absentee voting; ballot counting. 


47-16-1. Short title. 


Sec...) | 314 f 194 

47-16-10. Financial audit. 

47-16-11, Contract disclosure statement or disclosure 
certificate; right of cancellation of pur- 
chase contract. — 


‘47-16-12. Sale of lots; disclosure certificate. 


47-16-13, Purchaser's cancellation of a purchase con- 
tract. 
47-16-14, Attorney fees and costs. 


47-16-15. Applicability. 


47-16-16, Flags. 
47-16-17, Meetings of association. 
47-16-18. Enforcement of covenants; dispute resolution. 


Chapter 47, Article 16 NMSA.197 8 may be cited as the "Homeowner. Association Actin: 


History: Laws 2013,.ch. 122, § 1; 2015, ch. 104, § 1... 
Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 


14 were erroneously compiled as 47-7H-1 through 47-7E- 
14 NMSA 1978, and have been recompiled as 47-16-1 
through 47-16-14 NMSA 1978 by the compiler. Laws 2013, 


47-16-2. Definitions. «: 


As used in the Homeowner Association Act: 


ch: 122, § 15 formerly appeared as a mane note in 
Chapter 47, Article 7E §§ 1 through 14. 

The 2015 amendment, effective July 1, 2015, changed 
the statutory reference of the Homeowner Association Act; 
and deleted "This act".and added "Chapter 47, Article 16 
NMSA 1978". ‘ 


A.. "articles of incorporation" means the,articles of incorporation, and all destin anes! thereto, 
of an association on record in the office of the county clerk in the county or counties in which the 


association is located; 


B. _ "association" means a homeowner association; 
C. "board" means the body, regardless of name, jar ee pene in the deelaration or bylaws to act 


on behalf of the association; 


D. "bylaws" means the code of rules adopted for the regulation or management of the affairs of 
the association, irrespective of the name by which such rules are designated; 

EK. "common area" means property within a development that is designated as a common area 
in the declaration and is required by the declaration to be maintained or operated by an associa- 


tion for use of the association's members; 


F. "common expenses” means expenditures made big or the financial ger of, the associa- 


tion, together with any allocations to reserves; 


G. "community documents" means all documents governing the use of tine lots and the creation 


and operation of the association, including the sige time bylaws, articles of incorporation and 
rules of the association; 

H. "conflict of interest" means that a person Aboepta or isa pan diciary of a fee, eclemened gift 
or other thing of value, other than a fixed salary or compensation, as consideration for an invest- 
ment, loan, deposit, purchase, sale, exchange, insurance, reinsurance or other transaction made by 
or for the association, an officer of the board or the board; or that a person is financially interested 
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47-16-2 HOMEOWNER ASSOCIATION 47-16-2 


in any capacity in a transaction for the association, except on behalf of the association, an officer 
of the board or the board; 

I, "declarant" means the person or group of persons designated in a declaration as declarant 
or, if no declarant is designated, the person or group of persons who sign the dpe epee and their 
successors or assigns who may submit property to a declaration; 

J. "declaration" means an instrument, however denominated, including amendments or sup- 
plements to the instrument, that: 

(1) imposes on the association maintenance or Snerationl responsibilities for common ar- 
eas, easements or portions of rights of way; and 

(2) creates the authority in the association to impose on lots or on the owners or occupants 
of such lots, or on any other entity, any mandatory payment of money in connection with the provi- 
sion of maintenance or services for the benefit of some or all of the lots, the owners or occupants of 
the lots or the common areas. "Declaration" does not include a like instrument for a condominium 
or time-share project; . 

K. "development" means real property subject to a declaration that contains residential lots 
and common areas with respect to which any person, by virtue of ownership of a lot, is a member 
of an association and is obligated to pay assessments provided for in a declaration; 

L. "development right" means a right or combination of rights reserved by the declarant in a 
declaration; 

M. "disclosure certificate" or "disclosure statement" means: 

(1) astatement disclosing the existence and terms of any right of first refusal or other re- 
straint on the free alienability of the lot; 

(2) astatement setting forth the amount of the monthly common expense assessment and 
any unpaid common expense or special assessment currently due and payable from the selling lot 
owner; 

(3) astatement of any other fees payable by lot owners; 

(4) a statement of any capital expenditures anticipated by the association and approved 
by the board for the current fiscal year and the two next succeeding fiscal years; 

(5). a statement of the amount of any reserves for capital expenditures and of any portions 
of those reserves designated by the association for any approved projects; 

(6) the most recent regularly prepared balance sheet and income and expense statement, 
if any, of the association; 

(7) the current operating budget of the association; 

(8) astatement of any unsatisfied judgments or pending suits against. the association and 
the status of any pending suits material to the association of which the association has actual 
knowledge; 

(9) a statement describing any insurance coverage provided for the. benefit of lofee owners 
and the board of the association; . 

(10) if applicable, a statement stating that the records of the association reflect aeaneeions 
or improvements to the lot that violate the declaration; 

(11) a statement of the remaining term of any leasehold estate affecting the association 
and the provisions governing any extension or renewal thereof; and 

(12) the contact person and contact information for the association; 

N. “homeowner association" means an incorporated or unincorporated entity upon which 
maintenance and operational responsibilities are imposed and to which authority is granted in 
the declaration; 

O. "lot" means a parcel of land designated for separate ownership or occupancy shown on a 
recorded subdivision plat for a development or the boundaries of which are described in the decla- 
ration or in a recorded instrument referred to or expressly contemplated by the declaration, other 
than a common area; 

P. "lot owner" means a person or group of persons holding title to a lot, including a declarant; 

Q. "master planned community" means a large-scale residential development that allows for 
a phasing of development that will take place over a long period of time, following comprehen- 
sive and coordinated planning review by a local government and approval of design and develop- 
ment standards beyond conventionally platted subdivisions; provided that additional design and 
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47-16-3 PROPERTY LAW 47-16-5 


development standards approved by the local government shall be included in a site plan, area 
plan or master plan as required by the local government approving the adnan eats and: f 
R. "proxy" means a person authorized to act for another. 


History: Laws 2013, ch. 122, § 2; 2019, ch. 30,§ 1... . "disclosure certificate" or "disclosure statement" as used 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through , in the Homeowner Association Act; added a new Subsec- 
14 were erroneously compiled as 47-7E-1 through 47-7E- tion H and redesignated former Subsections H through Q 
14 NMSA 1978, and have been recompiled as 47-16-1 ° as Subsections I through R, respectively; and in Subsec- 
through 47-16-14 NMSA 1978.by the compiler. tion M, added a new Paragraph M(10) and redesignated 

The 2019 amendment, effective July 1, 2019, de- former Paragraphs M(10) and M(11) as Paragraphs M(11) 


fined "conflict of interest" and revised the definition of and M(12), respectively. 


47-16-3. Creation of a homeowner asnoGiatinsg: 


An association pursuant to the Homeowner Association Act shall be organized in accordance 
with the laws of the state and be identified in a recorded declaration. The membership of the as- 
sociation shall consist exclusively of all lot owners in the development. 


History: Laws 2013, ch. 122, § 3. Compiler's notes. — Laws 20138, ch. 122, 8§ a through 
Effective dates. — Laws 2013, ch. 122, § 16 provided that 14 were erroneously compiled as 47-7E-1 through 47-7E- 
the Homeowner Association Act was effective July 1, 2013. 14 NMSA 1978, and have been recompiled ‘as: 47-16-1 


through 47-16-14 NMSA 1978 by the compiler. 


47-16-4. Recording or filing of homeowner association notice and 
declaration. 


A. An association organized after July 1, 2013 shall record a notice of homeowner associa- 
tion in the office of the county clerk of the county or counties in which the real property affected 
thereby is situated no later than thirty days after the date on which the association's declaration 
is recorded as provided in Section 3 [47-16-83 NMSA 1978] of the Homeowner Association Act. 

B. An association organized prior to July 1, 2013 shall, before June 30, 2014, record a notice 
of homeowner association in the office of the county clerk of the county or counties in which the 
development is situated. ! 

C. A notice of homeowner association pursuant to Subsection A or B of this section shall fully 
and accurately disclose the name and address of the association and any management company 
charged with preparation of a disclosure certificate and shall contain the recording data for the 
subdivision plat and the declaration governing the lots within the development. A notice of home- 
owner association pursuant to Subsection A of this section shall also include the pe regulation 
commission number, if any, of the association. 

D. If an association fails to record a notice of homeowner association pursuant to this section, 
the association's authority to charge an assessment; levy a fine for late payment of an assessment 
or enforce a lien for nonpayment of an assessment shall be suspended until the notice of home- 
owner association is recorded. 


History: Laws 2013, ch. 122, § 4. : Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 


Effective dates. — Laws 2013, ch, 122, § 16 provided, that 14 were erroneously compiled as 47-7E-1 through 47-7E- 
the Homeowner Association Act was effective July 1, 2013. __ 14 NMSA 1978, and have been recompiled as 47-16-1 


through 47-16-14 NMSA 1978 by the gop 


47-16-5. Record disclosure to members; updated information. 


A. All financial and other records of the association shall be made available during regular 
business hours for examination by a lot owner within ten business days of a written request. 
_B.. The association shall not charge a fee for making financial and other records available for 
review. The association may charge a fee of not more than ten cents ($.10) per, page for copies. 
C. .As used in this section,."financial and other records" includes: ) 
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47-16-6 HOMEOWNER ASSOCIATION 47-16-6 

(1) the declaration of the association; 

(2) the name, address and telephone number of the association’ s eaewatan tia 

(3) the bylaws of the association; 

(4) the names and addresses of all association members; . 

(5) minutes of all meetings of the association's lot owners and board for the previous five 
years, other than executive sessions, and records of all actions taken by a committee in place of the 
board or on behalf of the association for the previous five years; 

(6) the operating budget for the current fiscal year; 

(7) current assessments, including both regular and special assessments; 

(8) financial statements and accounts, including bank account statements, transaction 
registers, association-provided service or utility records and amounts held in reserve; 

(9) the most recent financial audit or review, if any; 

(10) all current contracts entered into by the association or the board on behalf of the as- 
sociation; . 

(11) current insurance policies, including company names, policy limits, deductibles, addi- 
tional named insureds and expiration dates for property, general lability and association director 
and officer professional liability, and fidelity policies; and 

(12) any electronic record of action taken by the board. 

'D. The failure of an association to provide ‘access to the financial and other records within 
ten business days after receipt of a written request creates a rebuttable presumption that the 
association willfully failed to comply with the Homeowner Association Act. A lot owner that is 
denied access to financial and other records is entitled to the greater of the actual damages in- 
curred for the association's willful failure to comply with this subsection or fifty dollars ($50.00) 
per calendar day, starting on the eleventh business day after the association's receipt of the 
written request. 


History: Laws 2013, ch. 122, § 5; 2019, ch. 30, § 2. 

_Compiler's notes, — Laws 2013, ch, 122, §§ 1 through 
14 were erroneously compiled as 47-7E-1 through 47-7E- 
14 NMSA 1978, and have been recompiled as 47-16-1 
through 47-16-14 NMSA 1978'by the compiler. 

The 2019 amendment, effective July 1,;.2019, revised 
the records disclosure requirements, and added a penalty 
for failure of a homeowner association to timely make re- 
cord disclosures to members; in Subsection A, after "made 
available", added. "during regular business hours", and 


after "ten business days of", deleted "the" and added "a 
written"; in Subsection B; after,"may charge a", deleted 
"reasonable", and after "fee", added "of not more than ten 
cents ($.10) per page"; in Subsection C, in Paragraph C(4), 
after "the names", added "and addresses", in Paragraph 


C(8), after "including"; added "bank account statements, 


transaction registers, association-provided service or util- 
ity records and", and added Paragraph C(12); and added 
Subsection D; ' 


47-16-6. Duties of a homeowner association. 


A, The association shall exercise a powers conferred to the association in the community 


documents. 


B. The association shall have a ‘sliah ona lot for any assessment levied against that lot or for 
fines imposed against that lot's owner from the time the assessment or fine becomes due. If an 
assessment is payable in installments, the full amount of the assessment shall be a lien from the 
time the first installment becomes due. The association's lien may be foreclosed in like manner as 
a mortgage on real estate. 

C. Recording the declaration constitutes notice neccnaede in the office of the nacht clerk in the 
county or counties in which any part of the real property is located and perfection of the lien. 

D.° Upon written request by a lot owner, the association shall furnish a recordable statement 
setting forth the amount of unpaid assessments against the lot owner's lot. The statement shall be 
furnished within ten business days after receipt of the ce ah is” + aapailer on the association 
and the board. 


Fisteysé Laws 2018, ch. 122,'§ 6. 

Effective dates. — Laws 2013, ch. 122, § 16 provided 
that the Homeowner Association Act was effective July 1, 
2013. 


Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 


14 were erroneously compiled as 47-7E-1 through 47-7E- 
14 NMSA 1978, and have been recompiled as 47-16-1 
through 47-16-14 NMSA 1978 by the compiler. 
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47-16-7 PROPERTY LAW 47-16-8 


47-16-7. Board members and officers; duties; budget. 


A. Except as provided in the community documents or other provisions of the Homeowner 
Association Act, the board acts on behalf of the association. In the performance of their duties, 
officers and members of the board shall exercise, if appointed by the declarant, the degree of care 
and loyalty required of a fiduciary of the lot owners and, if elected by the lot owners, ordinary and 
reasonable care free from any undisclosed conflict of interest. 

B. Within ninety days after being elected or appointed to the board, ea board member shall 
certify in writing to the secretary of the association that the member: 

(1). has read the community documents; 

(2) will work to uphold the community documents and policies to the best of the member’ s 
ability; and 

(3) will faithfully discharge the member's duties to the association. 

C. A board member who does not file the written certification pursuant to Subsection B of this 
section shall be suspended from the board until the member complies with Subsection B of this 
section. 

D. The association shall retain each board member's written certification for inspection by lot 
owners for five years after the board member's election or appointment. The failure of an associa- 
tion to have a board member's written certification on file does not affect the validity of any action 
taken by the board or any protections provided to board members under the: 

(1) Homeowner Association Act; or 
(2) Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 1978], if the association is or- 
ganized under the Nonprofit Corporation Act. 

E. The board or the lot owners, as provided for in the community documents, shall adopt a 
budget annually. Within thirty calendar days after adoption of any proposed budget for the asso- 
ciation, the board shall provide a copy of the budget to all the lot owners. 

F, The board shall provide to all lot owners a statement included with a copy of the annual 
budget listing all fees and fines that may be charged to a lot owner by the association or any man- 
agement company retained by the association to act on behalf of the association, including charges 
for a disclosure certificate pursuant to Subsection H of Section 47-16-12 NMSA 1978. 

G. Any management contract negotiated between the board and a management company re- 
tained by the association to act on behalf of the association shall include: 

(1) a disclosure to the board of any existing relationships the management company has 
with any vendor or contractor for the association from which a conflict of interest may arise; and 

(2) a list of all fees to be charged to the association or lot owners by the management com- 
pany during the term of the contract. 


History: Laws 2013, ch. 122, § 7; 2019, ch. 30, § 3. 
Compiler's notes. — Laws 2018, ch. 122, §§ 1 through 
14 were erroneously compiled as 47-7EH-1 through 47-7E- 


14 NMSA 1978, and have been recompiled as 47-16-1 , 


through 47-16-14 NMSA 1978 by the compiler. 
The 2019 amendment, effective July 1, 2019, required 
elected or dear gs board members to pre a written 


47-16-8. Declarant control of Béukd. 


certification, and required management companies, re- 
tained by a homeowner association to provide a conflict 
of interest disclosure; in Subsection A, after "ordinary and 
reasonable care", added "free from any undisclosed con- 
flict of interest"; added new Subsections B through D and 
redesignated former Subsection B as Subsection E; and 
added Subsections F and G. 


A. Subject to the provisions of this Sete the declaration shall pide for a period of psec: 
ant control.of the association, during which period a declarant, or i designated by the de- 
clarant, may appoint and remove the officers and members of the board. 

B, Regardless of the period provided in the declaration, the period of declarant control: shall 


terminate no later than the earlier of: 


(1) sixty days after conveyance of seventy-five percent of the lots that are part of the des 
velopment and any additional lots that may be added to the development to lot owners other than 


a declarant; 


(2) two years after all declarants have ceased to offer lots for sale in the ordinary course 


of business; 
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(3). two years after a development right to add new lots was last exercised; or 
(4) the day that the declarant or the declarant's designee, after giving written notice to the 
association, records an instrument voluntarily. terminating all rights to declarant control. 

C. Subsection B of this section does not apply to a master planned community. 

-D. A declarant may voluntarily terminate the right to appoint and remove officers and mem- 
bers of the board before termination of the period of declarant control, but in that event, the de- 
clarant may require, for the duration of the period of declarant control, that specified actions of the 
association or board, as described in a recorded instrument executed by the declarant, be approved 
by the declarant or the declarant's designee before they become effective. 

E. Not later than sixty days after conveyance of twenty-five percent of the lots that are part 
of the development, and any additional lots that may be added to the development, to lot owners 
other than a declarant, at least one member and not less than twenty-five percent of the members 
of the board shall be elected by lot owners. 

F. Not later than sixty days after conveyance of fifty percent of the loté that are part of the de- 
velopment, and any additional lot that may be added to the development, to lot owners other than 
the declarant, no less than thirty-three percent of the members of the board shall be elected by lot 
owners other than the declarant. 

G. Not later than the termination of a period of declarant control, the lot. owners shall elect a 
_ board of at least three members, at least a majority of whom shall be lot owners. The board shall 
elect the officers. The board members and officers shall take office upon election. 

H., .No amendment to the declaration that would limit, prohibit or eliminate the exercise of a 
development right shall be effective without the concurrence of the declarant. 

I. A declarant shall not utilize cumulative or class voting for the purpose of evading any limi- 
tation imposed on declarants by the Homeowner Association Act, nor shall lots constitute a class 
because they are owned by a declarant. 


History: Laws 2013, ch. 122,§ 8. , . Compiler's notes, — Laws 2013, ch. 122, §§ 1 through 

Effective dates. — Laws 2013, ch. 122, § 16 provided 14 were erroneously compiled as 47-7E-1 through 47-7E- 
that the Homeowner Association Act was effective July 1, 14 NMSA 1978, and have been recompiled as 47-16-1 
2013. through 47-16-14 NMSA 1978 by the compiler. 


4'7-16-8.1. Removal of board members. 


Unless a process for removal of board members is provided for in the community documents, the 
lot owners, by a two-thirds' vote of all lot owners present and entitled to vote at a lot owner meet- 
ing at which a quorum is present, may remove a member of the board. 


‘History: Laws 2019, ch. 30, § 8. Effective dates. — Laws 2019, ch. 30, § 11 made Laws 
2019, ch. 380, § 8 effective July 1, 2019. 


47-16-9. Proxy and absentee voting; ballot counting. 


A. The association shall provide for votes to be cast in person, by absentee ballot or by proxy 
and may provide for voting by some other form of delivery. 
B. Vote by proxy is allowed for lot owner meetings. The proxy vote shall: 

(1) be dated and executed by a lot owner, but if a lot is owned by more than one person, 
each owner of the lot may vote or register protest to the casting of votes by the other owners of the 
lot through a duly executed proxy, but in no case shall the total vote cast be more than that allo- 
cated to the lot under the declaration; 

(2) allow for revocation if notice of revocation is provided to the person presiding over a lot 
owner meeting; and 

(3) be valid only for the meeting at which it is cast. 

C. If proxy voting is utilized at a lot owner meeting, a person shall not pay a company or person 
to collect proxy votes. 

D. Where directors or officers are to be elected by members, the bylaws may provide that such 
elections may be conducted by mail. 
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E. Votes cast by proxy and by absentee ballot are spent for se purpose of whee a quo- 
rum, 

F. Ballots, if used, shall be counted by a neutral third party or by a eceermnbiiesss of volunteers. 
The volunteers shall be selected or appointed at an open meeting, in a fair manner, by the chair 
of the board or another person presiding during that portion of the meeting. The volunteers shall 
not be board members and, in the case of a contested election for a board position, shall not be 
candidates. 

G.. Nothing in this dabtibth shall be considered in conflict with or a replacement of aang mem- 
ber councils or representative voting systems created by a community documents. ' . 


History: Laws 2013, ch. 122, § 9; 2019, ch. 30,8 4. The 2019 amendment, effective July 1 2019, clarified 
Compiler's notes. — Laws 2013, ch. 122, §§ 1 through, that this section shall not be considered in conflict with or 
14 were erroneously compiled as 47-7E-1 through 47-7E- a replacement of voting member councils or representa- 
14 NMSA 1978, and have been recompiled as 47-16-1 tive voting systems created by the community documents; 


through 47-16-14 NMSA 1978 by the compiler. and added Subsection G. 


47-16-10. Financial audit. 


At least every three years, the board shall provide for a financial audit, review or compilation of 
the association's records in accordance with generally accepted accounting principles by an inde- 
pendent certified public accountant and shall provide that the cost thereof be assessed as ‘a com- 
mon expense. The audit, review or compilation shall be made available to lot owners within bharty 
calendar days of its apg sti gt 


i 


History: Laws 20138, ch. 122, § it 2019, ch, 30, § 5. financial audit; deleted "Unléss otherwise provided in 


Compiler's notes, — Laws 2013, ch. 122, §§ 1 through the community documents, in an association managing 
14 were erroneously compiled as 47-7E-1 through 47-7E- a development consisting of fewer than one hundred lots, 
14 NMSA 1978, and have been recompiled as 47-16-1 upon a majority vote of all of the lot owners" and added 
through 47-16-14 NMSA 1978 by the compiler. "At least every three years", and after "association's re- 

The 2019 amendment, effective July 1, 2019, cords", added "in accordance with generally accepted ac- 
changed the annual audit’ requirement to every three counting principles by an independent certified’ public 
years; deleted Subsection A, which required an annual accountant", 


47-16-11. Contract disclosure statement or disclosure certificate; right 
of cancellation of purchase contract. 


Except as provided in Section 12 [47-16-12 NMSA 1978] of the Homeowner Association Act, a 
person selling a lot that is subject to an association shall provide in writing a disclosure certificate 
that states that the lot is located within a development that is subject to an association. If the lot 
is located within a development that is subject to an association and the association is subject to 
the Homeowner Association Act: 

A. A seller or the seller's agent shall obtain a disclosure certificate from the association and 
provide it to the purchaser no later than seven days before closing; and 

B. A purchaser or the purchaser's agent has the right to cancel the purchase contract within 
seven days after receiving the disclosure certificate. 


History: Laws 2013, ch, 122, § 11. Compiler's notes. — Laws 2018, ch, 122, 88 1 through 
Effective dates, — Laws 2013, ch, 122, § 16 provided 14 were erroneously compiled as 47-7E-1 through 47-7E- 
that the Homeowner Association Act was effective July’1, 14 NMSA 1978, and have been- recompiled ‘as 47-16-1 


2018. >. through 47-16-14 NMSA 1978 by the compiler, iy Jo! 


47-16-12. Sale of lots; disclosure certificate. 


A. Unless exempt pursuant to Subsection F of this section, prior to closing, a lot owner shall 
furnish to a purchaser copies of: 
(1) the declaration of the association, other than the plats ae plans; 
(2) the bylaws of the association; 
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(3) any covenants, conditions and restrictions applicable to the lot; 
(4) the rules of the association; and 
(5) a disclosure certificate from the association. 

B. Within ten business days after receipt of a written request from a lot owner or the lot own- 
er's representative, the association shall furnish a disclosure certificate containing the informa- 
tion necessary to enable the lot owner to comply with the provisions of this section. A lot owner 
providing a disclosure certificate pursuant to Subsection A of this section shall not be liable to the 
purchaser for any erroneous information provided by the association and included in the, disclo- 
sure certificate. 

C. A purchaser shall not be liable for any unpaid assessment or fee greater than the amount, 
prorated to the date of closing, set forth in the disclosure certificate prepared by the association. 

D. A lot owner shall not be liable to a purchaser for the failure or delay of the association to 
provide the disclosure certificate in a timely manner. 

E. The information contained in the disclosure certificate shall be current as of the date on 
which the disclosure certificate is furnished to the lot owner by the association. 

F. Adisclosure certificate shall not be required in the case of a disposition: 

(1). pursuant to court order; 

(2) by a government or governmental agency; 

(3) by foreclosure or deed in lieu of foreclosure; or 

(4) that may be canceled at any time and for any reason by the purchaser without penalty. 

G. The statements contained in the disclosure certificate pursuant to Paragraphs (2) and (3) of 
Subsection M of Section 47-16-2 NMSA 1978 shall only be valid for sixty days from their creation. 
Beginning sixty-one days after the creation of the disclosure certificate, the lot owner may request 
that the association update any changes to statements contained in the disclosure certificate pur- 
suant to Paragraphs (2) and (3) of Subsection M of Section 47-16-2 NMSA 1978. Upon a lot owner's 
request for changes to statements contained in the disclosure certificate pursuant to this subsec- 
tion, the association shall provide the updated information within three business days of the lot | 
owner's request and may impose a reasonable fee not to exceed fifty dollars ($50.00). The updated 
information shall only be valid for sixty days from the update. 

H. Notwithstanding any local ordinance or ordinance enacted by a home rule municipality, an 
association may impose reasonable charges not to exceed three hundred dollars ($300) for prepa- 
ration of a disclosure certificate as required by the Homeowner Association Act, to be collected at 
the time of closing; provided that the transaction closes. 


History: Laws 2013, ch. 122, § 12; 2019, ch. 30, § 6. 
Compiler's notes. — Laws 2013, ch. 122, §§ 1 through 
14 were erroneously compiled as 47-7E-1 through 47-7E- 


14 NMSA 1978, and have been: recompiled as 47-16-1 © 


through 47-16-14 NMSA 1978 by the compiler. 

The 2019 amendment, effective July 1, 2019, provided 
that lot owners may request updates to disclosure certifi- 
cates beginning 61 days after the creation of the disclo- 
sure certificate, provided a three day time limit within 
which the association must respond with updated infor- 
mation, and placed a three hundred dollar ($300) cap that 


a homeowner association may charge for preparation of a 
disclosure certificate; in Subsection B, after the first oc- 
currence of "lot owner", added "or the lot owner's repre- 
sentative"; added a new Subsection G and redesignated 
former Subsection G as Subsection H; and in Subsection 
H, added "Notwithstanding any local ordinance or ordi- 
nance enacted by a home rule municipality", after "rea- 
sonable charges", added "not to exceed three hundred 
dollars ($300)", and after "Homeowner Association Act", 
added "to be collected at the time of closing; provided that 
the transaction closes". 


47-16-13. Purchaser's cancellation of a purchase contract. 


If a purchaser elects to cancel a purchase pursuant to Section 11 [47-16-11 NMSA 1978] of the 
Homeowner. Association Act, the purchaser may do so by hand delivering notice of the cancella- 
tion to the lot owner or by mailing notice of cancellation, by prepaid United States mail, to the lot 
owner, or to the lot owner's agent for service of process. Cancellation shall be without penalty, and 
all payments made by the purchaser before cancellation shall be refunded within fifteen days. 


Compiler's notes. — Laws 20138, ch. 122, §§ 1 through 

Effective dates. — Laws 2018; ch. 122, § 16 provided 14 were erroneously compiled as 47-7E-1 through 47-7E-14 
that the Homeowner Association Act was effective J uly 1, NMSA 1978, and have been recompiled as 47-16-1 through 
2013. 47-16-14 NMSA 1978 by the compiler. 


History: Laws 2013, ch. 122, § 13. 


993 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


47-16-14 


47-16-14. Attorney fees and costs. 


PROPERTY LAW © 


47-16-17 


A court may award attorney fees and costs to any party: that prevails in a civil action between a 
lot owner and the association or declarant based upon any provision of the declaration or bylaws; 
provided that the declaration or bylaws allow at least. one party to recover attorney fees or costs. 


History: Laws 2013, ch, 122, § 14. 

Effective dates. — Laws 2018, ch. 122, § 16 provided 
that the Homeowner Association Act was effective July 1, 
2013. 


47-16-15. Applicability. 


1 


Compiler' s notes. — renee 2018, ch. 122, §§ 1 eanas 
14 were erroneously compiled as 47-7E-1 through 47-7H- 
14 NMSA 1978, and have been recompiled as 47-16-1 
through 47-16-14 NMSA 1978 by the compiler. 


A. Except as provided in Subsection B of this seserioi: the Harnedwdet Association Act shall ap- 
ply to all homeowner associations created and existing within this state. 

B. Sections 47-16-9, 47-16-10 and 47-16-14 NMSA 1978 do not apply to homeowner ‘associa- 
tions created before July 1, 2013 and that have fewer than thirty lots; provided that'any amend- 
ment to the community documents of an association created before July 1, 2013 shall at! with 


the Homeowner Association Act. 


C. The Homeowner Association Act does not apply to a condominium i by the Condo- 
minium Act [4'7-7A-1 through 47-7D-20 NMSA 1978]. 


wenn Laws 2018, ch, 122, § 15; 2015, ch. 104, § 3; 
2019, ch. 30, § 7. 

Compiler's notes. — Laws 2013, ch. 122, § 15 formerly 
appeared as a compiler's note in Chapter 47, Article 7E §§ 
1 through 14. 

The 2019 amendment, effective July 1, 2019, peovided 
that homeowner associations created before July 1,,2013 
and have fewer than 30 lots, are exempt from certain 
provisions of the Homeowner Association Act; in Subsec- 
tion B, after "July 1, 2018", added "and that have fewer 
than thirty lots"; and deleted former Subsection C, which 
provided that certain provisions’ of the Homeowner As- 
sociation Act do not invalidate existing provisions of thé 
articles of incorporation, declaration, bylaws or rules ofa 


47-16-16. Flags. 


homeowner association created before July 1, 2018, and 
redesignated former Subsection,D as Subsection C. 

The 2015 amendment, effective July 1, 2015, pro- 
vided that the flag flying provision in Section AT- 16: 16 
NMSA 1978 invalidates any related provision existing in 
the articles of incorporation, declaration, bylaws or rules 
of a homeowner association created before July 1, 2013; 
in Subsection B, after "Sections", deleted "9, 10, and. 14 
of the Homeowner Association Act!" and added "47-16-9, 
47-16-10 and 47-16-14 NMSA 1978"; in Subsection C, af. 
ter "Sections", deleted "4 and 8 of the Homeowner Asso- 


ciation Act, that" and added "47-16-4 and 47-16-8 NMSA 


1978 and Sbetied 2 of this 2015 act, the Homeowner As- 
sociation", 


An association shall not adopt or enforce a restriction related to the flying or atasteviag of flags 
that is more restrictive than the applicable federal or state law or county or municipal ordinance, 


History: Laws 2015, ch. 104, § 2. 


47-16-17. Meetings of association. 


Effective dates, — Laws 2015, ch. 104, § 4 made Laws 
2015, ch. 104, §2 effective July 1, 2015. 


A. The association shall hold an annual meeting at least once every thirteen months. 


B. Notwithstanding:a provision to the contrary in the community documents, written notice of 
the meeting stating the time, date and location of the annual meeting and, in the case of a special 
meeting, the purpose or purposes for which the meeting is called, shall be delivered electronically, 
hand-delivered or sent by mail not less than ten and no more than fifty days before the ‘meeting. 
If sent by mail, the notice shall be deemed to be delivered when addressed toa lot owner at the 
address as it appears in the association’ s records and deposited in the United States mail, postage 
prepaid, 

C. Unless a longer period of time is required by an association's community documents, notice 
of the time, date and location of board meetings and drafts of any proposed policy resolutions 
shall be provided to lot owners at least forty-eight hours in advance electronically, by conspicuous 
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posting, posting on the association's website or social media or by any other reasonable means as 
determined by the board. 
D. All lot owners shall have the right to attend and speak at all open meetings, but the board 
may place reasonable time restrictions on those persons speaking. 
E. Any portion of a meeting may be closed only if that portion is limited to consideration of: 
(1) legal advice from an attorney for the board or association; 
(2) pending or contemplated litigation; or 
(3) personal, health or financial information about an individual member of the associa- 
tion, an individual employee of the association or an individual contractor for the association. 
F. The association shall maintain a written copy of the minutes of all association meetings, 
including summaries of all agenda items and formal actions taken. 


History: Laws 2019, ch. 30, § 9. Effective dates. — Laws 2019, ch. 30, § 11 made Laws 
2019, ch, 30, § 9 effective July 1, 2019. 


47-16-18. Enforcement of covenants; dispute resolution. 


A. Each association and each lot owner and the owner's tenants, guests and invitees shall com- 
ply with the Homeowners Association Act and the association's community documents. 

B. Unless otherwise provided for in the community documents, the association may, after pro- 
viding written notice and an opportunity to dispute an alleged violation other than failure to pay 
assessments: 

(1) levy reasonable fines for violations of or failure to comply with any provision of the 
community documents; and 

(2) suspend, for a reasonable period of time, the right of a lot owner or the lot owner's ten- 
ant, guest or invitee to use common areas and facilities of the association. | 

C. Prior to imposition of a fine or suspension, the board shall provide an opportunity to submit 
a written statement or for a hearing before the board or a committee appointed by the board by 
providing written notice to the person sought to be fined or suspended fourteen days prior to the 
hearing. Following the hearing or review of the written statement, if the board or committee, by a 
majority vote, does not approve a proposed fine or suspension, neither the fine nor the suspension 
may be imposed. Notice and a hearing are not required for violations that pose an imminent threat 
to public health or safety. 

D. Ifa person against whom a violation has been alleged fails to request a hearing or submit 
a written statement as provided for in Subsection C of this section, the fine or suspension may be 
imposed, calculated from the date of violation. 

EK. A lot owner or the association may use a process other than litigation used to prevent or 
resolve disputes, including mediation, facilitation, regulatory negotiation, settlement conferences, 
binding and nonbinding arbitration, fact-finding, conciliation, early neutral evaluation and policy 
dialogues, for complaints between the lot owner and the association or if such services are re- 
quired by the community documents, 


History: Laws 2019, ch. 30, § 10. Effective dates. — Laws 2019, ch. 30, § 11 made Laws 
2019, ch. 30, § 10 effective July 1, 2019. 
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CHAPTER 48 


Liens and Mortgages 


Art. 


1. Uniform Federal Lien Registration Act, 48-1-1 to 48-1-7 
1A. Lien Protection Efficiency, 48-1A-1 to 48-1A-9 
2. Mechanics' and Materialmen's Liens, 48-2-1 to 48-2-19 


2A. Stop Notice Act, 48-2A-1 to 48-2A-12 


3. Liens on Personal Property, 48-3-1 to 48-3-29 


4, Abstracters' Liens, 48-4-1 to 48-4-4 
5. Threshing Liens, 48-5-1 to 48-5-3 
5A. Harvester's Liens, 48-5A-1 to 48-5A-3 
5B. Producers' Liens, Repealed 


6. Agricultural Landlord Liens, 48-6-1 to 48-6-16 


7. Mortgages, 48-7-1 to 48-7-24 

8. Hospital Liens, 48-8-1 to 48-8-7 

9, 
10. 
11. 
12. 


Deeds of Trust, 48-10-1 to 48-10-21 


Oil and Gas Products Lien Act, 48-9-1 to 48-9-8 


Self-Service Storage Liens, 48-11-1 to 48-11-9 
Commercial Real Estate Broker Liens, 48-12-1 to 48-12-7 


ARTICLE 1 


Uniform Federal Lien Registration Act 


‘Federal lien; place of filing. 
Execution of notices and certificates. 
Duties of filing officer. 

Repealed. 


48-1-1. Federal lien; place of filing. 


Sec. : 

48-1-5. Uniformity of interpretation. 

48-1-6. Short title. 

48-1-7, Federal liens and notices filed before the effective 
date of act. 


A. Notices of liens upon real property for taxes and other obligations payable to the United 
States and certificates and notices affecting the liens shall be recorded in the office of the county 
clerk of the county in which the real property subject to a federal lien is situated. 

B. Notices of liens upon personal property for taxes and other obligations payable to the United 
States and certificates and notices affecting the liens shall be recorded in the office of the county 
clerk of the county where the property owner resides at the time of recording the notice of lien. 


History: 19538 Comp., § 61-1-8, enacted by Laws 
1967, ch, 258, § 1; 1988, ch. 44, § 1. 

The 1988 amendment, effective May 18, 1988, deleted 
"tax" after "federal" in the section heading and in Subsec- 
tion A; inserted "and other obligations" in Subsections A 
and B; and substituted "property owner" for "taxpayer" in 
Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Federal Tax Enforcement §§ 6 to 24, 55. 

Federal and state taxes, priority between, 62 A.L.R, 146. 

Priority as between federal tax lien and mortgage to 
secure future advances or expenditures by mortgagee, 90 
A.L.R.2d 1179. 
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Liens as competing with federal priorities as choate or 
inchoate, 94 A.L.R.2d 748. 

Sufficiency of designation of taxpayer in recorded notice 
of federal tax lien, 3 A.L.R.3d 633. 

Waiver of restrictions on assessment and collection of 
deficiency in federal tax, 115 A.L.R. Fed. 257. 

Right of mortgagee and/or lienor to compensation 
when property subject to mortgage and/or lien is taken 
by federal government forfeiture based on criminal acts of 
owner, 136 A.L.R. Fed. 593, 
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48-1-2. Execution of notices and certificates, 


Certification, by the secretary of the treasury of the United States, his delegate or any official 
or entity of the United States responsible for filing or certification, of notices of liens, certificates, 
notices of compromise or notices affecting federal liens entitles them to be filed, and no other at- 
testation, certification or acknowledgement is necessary. 


History: 1953 Comp., § 61-1-9, enacted by Laws ANNOTATIONS : 
1967, ch, 253, § 2; 1988, ch. 44, § 2, 
The 1988 amendment, effective May 18,1988, in. , _ Am. dur. 2d, A.L.R. and C.JS. references, — 35 Am. 


Jur, 2d Hederal: Tax Enforcement: §§ 5, 7 to'16. 

Sufficiency of designation of taxpayer in a recorded no- 
tice of federal tax lien, 3 A.L,R.3d 638, 

Sufficiency of notice of sale of property seized for failure 
to pay federal taxes under 26 U.S.C.S.'§ 6335, ae A.L.R. 
Fed, 381... 


serted "or any official or entity of the United States re- 
sponsible for filing or certification"; substituted "federal 
liens" for "tax liens"; and made a minor stylistic change. 


48-1-3. Duties of filing officer. 


A. Ifa notice of federal lien, notice of compromise or notice of revocation of any certificate de- 
scribed in Subsection B of this section is presented to the recording officer, he shall endorse the 
certificate with his identification and the date and time of receipt, and immediately file it alpha- 
betically or enter it in an alphabetical index showing the name and address of the person named 
in the notice, the date and time of receipt, the serial number of the district director and ‘the total 
amount of tax or other obligation; interest, penalties and costs. 

B. If a certificate of release, nonattachment, discharge or subordination of any faderal lien 
is presented to the recording officer specified in Section 48-1-1 NMSA 1978, he shall record the 
certificate and shall enter the certificate or notice with the date of Pecoriped in any alphabetical 
federal lien index on the.line where the notice of lien is entered. 

C. Upon request of any person, the recording officer shall issue his certificate showing whether 
there is recorded, on the date and hour stated on it, any presently effective notice of federal lien 
or certificate or notice affecting the lien, recorded on or after July 1, 1988 naming a particular 
person, and if a notice or certificate is recorded, giving the date and hour of its recording. The 
fee for a certificate is two dollars ($2.00). Upon request, the recording officer shall furnish a copy 
of any notice of federal lien or notice or certificate affecting a federal lien for a fee of one dollar 
($1.00) per page. 


é 
k 


History: 1953 Comp., § 61-1-10, enacted by Laws for "forthwith", and inserted "or other obligation"; in Sub- 


1967, ch. 258, § 3; 1988, ch. 44, § 3. section B, substituted "federal lien" for "tax lien" twice 

The 1988 dmondihent; effective May 18, 1988, in Sub- and "Section 48-1-1 NMSA 1978" for "Section;1";.and in 
section A, deleted "tax" preceding "lien" near the begin- Subsection C, deleted "tax" preceding "lien" three times, 
ning, inserted "of this section", substituted "endorse the substituted "July 1, 1988" for "July 1, 1967" and made a 
certificate with" for "endorse thereon" and "immediately" minor stylistic change, 


48-1-4. Repealed. 

Repeals. — Laws 1979, ch. 22, § 1, repealed 48-1-4 ie ais 
NMSA 1978, relating to fees for recording and indexing 
documents affecting tax liens. 


48-1-5, Uniformity of interpretation. 


The Uniform Federal Lien Registration Act shall be so interpreted and construed as to effectu- 
ate its general purpose: to make uniform the law of those states which enact it. | 


History: 1953 Comp., § 61-1-12, enacted by Laws The 1988 amendment, effective May 18, 1988, sub- 


1967, ch. 258, § 5; 1988, ch, 44, § 4. stituted "The Uniform Federal Lien Registration Act" for 
"This act". 
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48-1-6. Short title. 


eecnane 48-1-1 through 48-1-7 NMSA 1978 may be piked as the "Uniform Federal Lien Registra- 
tion Act", 


History: 1953 Comp., § 61-1-13, enacted by Laws The 1988 amendment, effective May 18, 1988, sub- 
1967, ch. 253, § 6; 1988, ch. 44, § 5. stituted "Sections 48-1-1 through 48-1-7 NMSA 1978" for 
"This Act" and deleted "Tax" following "Federal". 


48-1-7. Federal liens and notices filed Befand the effective date of act. 


Recording officers with whom notices of federal liens, certificates and notices affecting the liens 
have been recorded on or before July 1, 1988 shall, after that date, continue to maintain a file la- 
beled "federal lien notices recorded prior to July 1, 1988" containing notices and certificates filed 
in numerical order of receipt. 


History: 1953 Comp., § 61-1-14, enacted by Laws twice in the Section, "July 1, 1988" for "July 1, 1967" twice, 
1967, ch. 253, § 9; 1988, ch. 44, § 6. and made a minor stylistic change. 

The 1988 amendment, effective May 18, 1988, substi- 
tuted "federa! liens" for "tax liens" in the catchline and 


ARTICLE 1A 


Lien Protection Efficiency 


Sec. Sec. 
48-1A-1. Short title. 48-1A-6. Invalidity of claim of lien against a state or lo- 
48-1A-2. Findings; purpose. cal official or employee or a federal official 
48-1A-3. Definitions. or employee; filing of notice of invalid lien. 
48-1A-4, Construction. 48-1A-7. No duty to accept or to disclose a nonconsensual 
48-1A-5, Non-enforceability of nonconsensual common common law lien; immunity from liability. 
law liens. 48-1A-8. Action to void lien; order to show cause; service 
' of process. 
48-1A-9. Orders; liability for costs and attorney fees; 
damages. 


This act [48-1A-1 to 48-1A-9 NMSA 1978] may be cited as the "Lien Protection Efficiency Act". 


History: Laws 1999, ch. 144, § 1. Effective dates. — Laws 1999, ch. 144, § 11 made the 
Lien Protection Efficiency Act effective July 1, 1999. 


48-1A-2. Findings; purpose. 


A. The legislature finds: 

(1) that there is a problem with the presentation for filing or recording of invalid instru- 
ments that purport to affect the real or personal property interests of persons, including elected 
or appointed officials and employees of state, local and federal government. These instruments, 
which have no basis in fact or law, have serious disruptive effects on property interests and title, 
appear on title searches and other disclosures based on public records and are costly and time- 
consuming to expunge. These instruments have serious disruptive effects on the conduct of gov- 
ernment business and are costly and time- See ee to both government entities and individual 
officials and employees; 

(2) that officials and employees authorized by law to accept for filing or recording liens, 
deeds, instruments, judgments or other documents purporting to establish nonconsensual com- 
mon law liens do not have discretionary authority or mechanisms to prevent the filing, record- 
ing or disclosure of frivolous lien claims if the documents comply with certain minimum format 
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requirements. It would be inefficient and would require substantial government expenditure to 
have the legal sufficiency of documents submitted for filing or recording determined i in advance of 
acceptance; and 

(3) that it is necessary and in nthe best tates of New Mexico and its citizens to pHovide a 
means to relieve this problem, to prevent the filing, recording or disclosure of pauline: — pet: 
and to authorize actions to void frivolous lien claims. ’ : 

B. The purpose of the Lien Protection Efficiency Act is to provid’ for the efficient filing ahd 
recording of documents and the protection of public officials and employees and the citizens of the 
state against nonconsensual common law liens by imposing limitations on the pate eye in 
which nonconsensual common law liens maybe recognized in the state. 


History: Laws 1999, ch. 144, § 2. ‘Effective dates. — Laws 1999, ch. 144, § 11 made the 
Lift ‘Lien Protection Efficiency Act effective July'1,1999. 


48-1A-3. Definitions. 


As used in the Lien Protection Efficiency Act: 

A. "court" means: 

(1) a court created by the constitution of the United States or pursuant tb federal rab in- 
cluding the United States supreme court, the United States courts of appeals, the United States 
district or administrative courts or other federal courts of inferior praia po but does not in- 
clude administrative adjudicative bodies; 

(2) a court created by the constitution, of New Mexico or euraiant to New Mexico law, 
including the supreme court, the court of appeals, district courts, magistrate courts, metropolitan 
courts and municipal courts, but does not include administrative adjudicative bodies; and 

(3) .acourt comparable to any of those listed in Paragraph (2) of this subsection that is cre- 
ated by the constitution of another state or pursuant to the state law of another state; 

B. "federal official or employee" means an appointed or elected official or an employee of a fed- 
eral agency, board, commission or department in a branch of the federal government; 

C. "filing officer" means the secretary of state; the clerk of a county or court; or a state, local 
or federal official or employee authorized by law to accept for filing as a public record a lien, deed, 
instrument, judgment or other document, whether paper, electronic or in another form; 

D. "lien" means an encumbrance on property as security for the payment of a debt; 

EK. "nonconsensual common law lien": means a document, regardless of self-description, that 
purports to assert a lien against the assets, real or personal, of a person that: . 

(1) is not expressly provided for by a specific state or federal statute; 

(2) does not depend upon the consent of the owner of the property affected or the existence 
of a contract for its existence; or 

(3) is not an equitable or poristeulétive lien imposed by a court of eamipatent jurisdiction: 
and 

F. "state or local official or employee" means an appointed or elected official or an employee of 
a state agency, board, commission, department in any branch of state government, or state insti- 
tution of higher education, or a school district, political subdivision or unit of local covermnent of 
this.state. 


History: Laws 1999, ch. 144, § 3. Effective dates. — Laws 1999, ch. 144, § 11 made the 
Lien Protection Efficiency Act effective July 1, 1999. 


48- 1A-4. Construction. 


A. The Lien Protection Efficiency ne shall not be construed to create a lien or jatencah? in. prop- 
erty not otherwise existing under state or federal law. 

B,. The Lien Protection Efficiency Act is not intended to mes ie: a lien provided hem ne statute, 
consensual lien now.or hereafter recognized under common law of the state or the ability of the 
courts to impose equitable or constructive liens. 
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History: Laws 1999, ch. 144, § 4. Effective dates. — Laws 1999; ch. 144, § 11 made the 
Lien Protection Efficiency Act.effective July 1, 1999. 


48-1A-5. Non-enforceability of nonconsensual common law liens. 


Nonconsensual common law liens against real property shall not be recognized or be enforce- 
able. Nonconsensual common law liens claimed against personal property shall not be recognized 
or be-enforceable if, at the time the lien‘is claimed, the claimant fails to retain actual lawfully 
acquired possession or exclusive control of the property. 


History: Laws 1999, ch. 144, § 5. Effective dates. — Laws 1999, ch. 144, § 11 made the 
; Lien Protection Efficiency Act effective July 1, 1999. 


48-1A-6. Invalidity of claim of lien against a state or local official or 
employee or a federal official or employee; filing of notice of 
invalid lien. : 


A. A claim of lien against a state or local official or employee or a federal official or employee 
based on the performance or nonperformance of that official's or employee's duties shall be invalid, 
unless accompanied by a specific order from a court of competent jurisdiction authorizing the filing 
of the lien, or unless a specific statute authorizes the filing of the lien. 

B. Ifa claim of lien, as described in Subsection A of this section, has been accepted for filing, 
the filing officer shall accept for filing a notice of invalid lien signed and submitted by an assis- 
tant attorney general representing the state agency, board, commission or department of which 
the individual is an official or employee; an attorney representing the state institution of higher 
education, school district, political subdivision or unit of local government of this state of which 
the individual is an official'or employee; or an assistant United States attorney representing the 
federal agency of which the individual is‘an official or employee. A copy of the notice of invalid lien 
shall be mailed by the attorney to the person who filed the claim of lien at that person's last known 
address. 


- History: Laws 1999, ch. 144, § 6. ‘Effective dates. — Laws 1999, ch: 144, § 11 made the 
' i Lien Protection Efficiency Act effective July 1, 1999. 


48-1A-7. No duty to accept or to disclose a nonconsensual common law 
lien; immunity from liability. 


A. A filing officer does not have a duty to accept for filing or recording a claim of lien, unless the 
lien is authorized by statute or imposed by a court of competent jurisdiction having jurisdiction 
over property. affected by the lien.) | 

B. A filing officer does not have a duty to accept for filing or recording a claim of lien against 
a state or local official or employee or a federal official or employee based on the performance or 
nonperformance of that official's or employee's duties, unless accompanied by a specific order from 
a court of competent Spat en i Raving jurisdiction over property affected by the lien, authorizing 
the filing of the lien. 

OC. -A filing officer does not have a duty to disclose an instrument of record or filing that at- 
tempts to give notice of a nonconsensual common law lien. This subsection does not relieve a fil- 
ing officer of a duty that otherwise may exist to disclose a claim of a lien authorized by statute or 
imposed by order of a court of competent jurisdiction having jurisdiction over property affected by 
the lien. The existence of a claim of a nonconsensual common law lien in the public record does not 
constitute a defect in the title of or an encumbrance on the real property described and does not 
affect the marketability of the title to the real property. 

-D. A filing officer shall not be liable for damages arising from a refusal to record or file or a fail- 
ure to disclose any claim of a nonconsensual common law lien of record pursuant to this section. 
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E. A filing officer shall not be liable:for damages arising from the acceptance for filing of a 
claim of lien as described in Subsection B of this section, or for the acceptance for filing of a notice 
of invalid lien pursuant to Subsection B of Section 6 [48-1A-6 NMSA 1978] of the Lien Protection 
Efficiency Act. 

F. Except as otherwise provided by law, a filing officer shall not be required to defend dedi 
to accept or rej ject documents pursuant to Section 6 of the Lien Protection Efficiency Act. 


tistory: Laws 1999, ch. 144, § 7. Effective dates. — Laws 1999, ch. 144, § 11 made the 
Lien Protection Efficiency Act effective J uly 1, 1999, 


48-1A-8, Action to void lien; order to show cause; service of process. 


A. A person whose real or personal property is subject to a recorded claim of a nonconsensual 
common law lien and who believes the claim of lien is invalid may petition the district court of 
the county in which the claim of lien has been recorded for an order, which may be granted ex 
parte, directing the lien claimant to appear before the district court, at a time no earlier than six 
days nor later than twenty-one days following the date of service of the petition and order on the 
lien claimant, and show cause, if any, why the claim of lien should not, be stricken and other relief 
provided for by Section 9 [48-1A-9 NMSA.1978] of the Lien Protection Efficiency Act should not be 
granted. The petition shall state the grounds upon which relief is requested and shall be supported 
by the affidavit of the petitioner or petitioner's, attorney setting forth a concise statement of the 
facts upon which the claim for relief is based. 

B. An order rendered pursuant to the petition and directing the lien claimant to appear shall 
clearly state that if the lien claimant fails to appear at the time and place noted, the claim of the 
lien shall be declared void ab initio and released and that the lien claimant shall be ordered to pay 
the costs incurred by the petitioner or any other party to the proceeding, including reasonable at- 
torney fees, and damages as set forth in Section 9 of the Lien Protection Efficiency Act. 

C. The petition and order shall be served upon the lien claimant by personal service, or, when 
the district court determines that service by. mail is likely to give actual notice, the district court 
may order that service be made by a person over eighteen years of age who is competent to be a 
witness, other than a party, by mailing copies of the petition and order to the lien claimant's last 
known address or any other address determined by the district court to be appropriate. Two copies 
shall be mailed, postage prepaid, one by ordinary first-class mail and the other by a form of mail 
requiring a signed receipt showing when and to whom it was delivered. The ea casel: shall bear 
the return address of the sender. 


History: Laws 1999, ch. 144, § 8. ' Effective dates. — Laws 1999, ch. 144, § 11 made the 
Lien Protection Efficiency Act effective July 1, 1999. 


48-1A-9. Orders; liability for costs and attorney fees; damages. 


A. If, in proceedings pursuant to Section 8 [48-1A-8 NMSA 1978] of the Lien Protection Ef- 
ficiency Act, the lien claimant fails to appear at the time and place noted or if the lien claimant 
appears and the district court determines that the claim of lien is invalid, the district court shall 
issue an order declaring the lien void ab initio, releasing the lien, refunding any court docketing 
or filing fee to the petitioner and awarding other costs and reasonable attorney fees and. damages 
as set forth in this section to the petitioner or any other party to the proceeding, to be paid by the 
lien.claimant. 

B. Ifthe district court determines that the claim of lien is valid, the district court shall issue an 
order so stating and may award costs and reasonable attorney fees to the lien claimant to be paid 
by the petitioner. 

C. A person who offers to have filed and recorded in the office of a filing officer : a document 
purporting to create a nonconsensual common law lien against real or personal property, knowing 
or having reason to know that the document is forged or groundless, contains a material misstate- 
ment or false claim or is otherwise invalid, shall be liable to the owner of the property affected for 
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actual damages or five thousand dollars.($5,000), whichever is greater, plus costs and reasonable 
attorney fees as provided in this section. 

D. A grantee or other person purportedly benefited by a filed or recorded document that creates 
a nonconsensual common law lien against real or personal property, knowing or having reason to 
know that the filed or recorded document is forged or groundless, contains a material misstate- 
ment or false claim or is otherwise invalid, who willfully refuses to release the filed or recorded 
document upon request of the owner of the property affected, shall be liable to the owner for actual 
damages or five thousand dollars ($5,000), whichever is greater, plus costs and reasonable attor- 
ney fees as provided in this section. 

E. A certified copy of an order rendered pursuant to this section shall be filed by the clerk of 
the district court in the office of the appropriate filing officer. 


History: Laws 1999, ch. 144, § 9. Severability. — Laws 1999, ch. 144, § 10 provided 
Effective dates. — Laws 1999, ch. 144, § 11 sina the for the severability of the act if any part or application 


Lien Protection Efficiency Act effective J uly im999. thereof is held invalid. 


ARTICLE 2 


Mechanics' and Materialmen's Liens 


Sec. Sec. 

48-2-1. "Lien" defined. 48-2-9. Petition to cancel lien; security. 

48-2-2. Mechanics and materialmen; lien; labor, equip- 48-2-10. Limitation of action to enforce, 
ment and materials furnished; definition 48-2-10.1. Repealed. 
of agent of owner. 48-2-11. Construction with knowledge of owner subjects 

48-2-2.1. Procedure for perfecting certain mechanics' and land to lien; notice by owner of nonrespon- 
materialmen's liens, sibility. 

48-2-3. Improvement of city or town lot or street; lien on 48-2-12. Contractor liable for liens of subcontractors. 
lot. 48-2-13. Rank of liens; order of payment. 

48-2-4. Lien covers improvements and land, 48-2-14, Joinder of actions; attorney fees; costs. 

48-2-5. Preference over other encumbrances. 48-2-15. Materials exempt from attachment or execution 

48-2-6. Time for filing lien claim; contents. for purchaser's debts. 

48-2-7. Claims against two or more buildings or improve- 48-2-16. Personal action for recovery of debt not affected. 
ments; statement of amount due; loss of 48-2-17, Contractors; workmen's compensation insur- 
preference, ance premiums; rights against perfor- 

48-2-8. Recording of liens; indexing; fees. mance bond. 


48-2-18, 48-2-19. Repealed. 


48-2-1, ; ["Lien" defined.] 


A lien is a charge imposed upon specific poner by which it is made security for the performance 
of an act, 


History: Laws 1880, ch. 16, § 1; C.L. 1884, § 1519; For decree for support of children, lien on real estate, see 
C.L. 1897, § 2216; Code 1915, § 3318; C.S. 1929, § 82- 40-4-15 NMSA 1978. 
201; 1941 Comp., § 63-201; 1953 Comp., § 61-2-1. For adjudication of water rights, costs of hydrographic 
Bracketed material, — The bracketed material was survey a lien, see 72-4-17 NMSA 1978, 
inserted by the compiler and is not part of the law. For county board of horticultural commissioners, lien 
Cross references. — For oil and gas products lien, see for expenses, see 76-3-3 NMSA 1978. 
48-9-1 NMSA 1978. For rodent pest repression, lien on land, see 77-15-4, 77- 
For municipal utilities, liens on Broperty, see 3-23-6 15-5.NMSA 1978. 
NMSA 1978. 
For sewer assessments, liens, see 3- 26-2 NMSA 1978. ANNOTATIONS 
For improvement district assessments, liens, see 3-33- The New Mexico Mechanics’ Lien Law is constitu- 
23 NMSA 1978, tional. Gray v. N.M. Pumice Stone Co., 1910-NMSC-036, 
For municipal liens for taxes and assessments, see 3- 15 N.M. 478, 110 P. 603: Genest v. Las Vegas Masonic Bldg. 
36-1 NMSA 1978. Ass'n, 1902-NMSC-008, 11 N.M. 251, 67 P. 743; Baldridge 
For refuse collection Deeaeraene as municipal lien on v. Morgan, 1910-NMSC-003, 15 N.M. 249, 106 P. 342. 
realty, see 3-48-7 NMSA 1978. Legislative intent. — The object of the Mechanics’ 
For assessment for irrigation of trees and shrubs in mu- Lien Law is to protect those who, by their labor, services, 
nicipalities, lien, see 3-53-5 NMSA 1978. skill or materials furnished, have enhanced the value of 
For judgment as lien on real estate, see 389-1-6 NMSA the property sought to be charged. Hobbs v. Spiegelberg, 
1978. 1885-NMSC-014, 3 N.M. (Gild.) 357, 5 P. 529. 
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Construction of act. — This act should be construed Contract for vendor's lien. — An executory contract 
liberally. Hot Springs Plumbing & Heating Co. v. Wallace, for the sale of land, reserving legal title in the vendor un- 
1933-NMSC-092, 38 N.M. 3, 27 P.2d 984. til payment, does not create a vendor's lien. Albuquerque 

Liberal construction. — The right to a lien is purely Lumber Co. v. Tomei, 1926-NMSC-083, 32 N.M.'5, 250 P. 21, 
statutory, and a claimant to such a lien must in the first California cases followed. — The New Mexico su- 
instance bring himself clearly within the terms of the preme court has consistently followed the pertinent deci- 
statute. The statute is strictly construed as to persons en- sions of the California courts in cases in which the mechan- 
titled to its benefits and as to the procedure necessary to ics' and materialmen's lien statutes have been involved. 


perfect the lien; but when the claimant's right has been Lembke Constr, Co, v. J.D, Coggins Co,, 1963-NMSC-109, 
clearly established, the law will be liberally interpreted 72 N.M, 259, 382 P.2d 983. 


toward accomplishing the purposes of its enactment. Unjust enrichment basis for statutory lien. — The 
Lembke Constr, Co. v. J.D. Coggins Co,, 1963-NMSC-109, Miller Act, § 270(b), Title 40, U:S'C.A. (now 40 U.S.C: § 
72 N.M, 259, 382 P.2d 983, 3133), is not a lien statute, but merely provides a rem- 
The Mechanics’ Lien Law, though in derogation of the edy for recovery of monies due for the doing of work or 
common law, is remedial in its nature and is to have a lib- furnishing of materials provided for in the contract men- 
eral construction. Lembke Constr, Co. v. J.D. Coggins Co., tioned in Subsection (a) of the act; thus, the right of the 
19638-NMSC-109, 72 N.M. 259, 382 P.2d 983... claimant must relate to the provisions of the construction 
The act is in fact remedial in nature and should be lib- contract under the Miller Act and similar state statutes. 
erally construed. Home Plumbing & Contracting Ca. v. With reference to mechanics’ and materialmen's statutes, 
Pruitt, 1962-NMSC-075, 70 N.M. 182, 372 P.2d 378, the rule is that the right relates to the benefit inuring to 
Lien statutory, not equitable. — The lien is of statu- the property and arises from the equitable principle of un- 
tory, not equitable, origin. It depends wholly upon the ex- just enrichment. Lembke Constr. Co. v. J.D. Coggins Co., 
istence of certain conditions and the performance by the 1963-NMSC-109, 72 N.M. 259, 382 P.2d 983. 
claimant of a prescribed act. The absence of the conditions Law reviews. — For survey of construction law in New 
or the nonperformance of the act leaves equity powerless, Mexico, see 18 N.M.L. Rev. 331 (1988), 
The court's function is not to create a lien. It can only de- Am. Jur, 2d, A.L.R. and C.J.S. references, — 53 Am, 
clare and enforce an existing lien. Lembke Constr. Co, v. J.D. Jur, 2d MerWenics Liens §§ 12, 25, 39 et seq., 251 et seq. 
Coggins Co., 19638-NMSC-109, 72 N.M. 259; 382 P.2d 983, What constitutes "commencement of building or im- 
This article applies to mechanics and material- provement" for purposes of determining accrual of lien, 1 
men, Hobbs v, Morrison Supply Co., 1937- NMSC-060, 41 A.L.R.3d 822. 
N.M. 644, 73 P.2d 325. 56 C.J.S. Mechanics' Liens §§ 2, 121. 


48-2-2. Mechanics and materialmen; lien; labor, equipment and 
materials furnished; definition of agent of owner. 


Every person performing labor upon, providing or hauling equipment, tools or machinery for 
or furnishing materials to be used in the construction, alteration or repair of any mine, building, 
wharf, bridge, ditch, flume, tunnel, fence, machinery, railroad, road or aqueduct to create hydraulic 
power or any other structure, who performs labor in any mine or is a registered surveyor or who 
surveys real property has a lien upon the same for the work or labor done, for the specific contract 
or agreed upon charge for the surveying or equipment, tools or machinery hauled or provided 
or materials furnished by each respectively, whether done, provided, hauled or furnished at the 
instance of the owner of the building or other improvement or his agent. Every contractor, sub- 
contractor, architect, builder or other person having charge of any mining or of the construction, 
alteration or repair, either in whole or in part, of any building or other improvement shall.be held 
to be the agent of the owner for the purposes of this section. 


History: Laws 1880, ch. 16, § 2; C.L. 1884, § 1520; Il], APPLICATION OF STATUTES. . 


C.L. 1897, § 2217; Code 1915, § 3319; C.S. 1929, § 82- A.- SERVICES INCLUDED. 
202; 1941 Comp., § 63-202; 1953 Comp., § 61-2-2; Laws B.. USE AND FURNISHING OF MATERIALS. 
1965, ch. 184, § 1; 1991, ch. 48, § 1; 1993, ch. 252, § 1. C. PROPERTY SUBJECT TO LIEN. i 
Cross references. — For unlicensed contractor:not en- D. ~PARTIES. 
titled to lien, see 60-18-30 NMSA 1978. ) 1. SUBJECT TO LIEN. 
The 1993 amendment, effective June 18, 1993, substi- 2. ASSERTING LIEN, 


tuted "mine" for both occurrences of "mining claim" and IV. PROCEDURAL ASPECTS. 
made a minor stylistic change. 

The 1991 amendment, effective April 1, 1991, inserted I, GENERAL CONSIDERATION, 
"or is a registered surveyor or who surveys real property" Notice. — Sections 48-2-2, 48-2-2.1, and 48-2-5 NMS A 
and "surveying or" near the middle of the section and 1978 indicate that timing and ‘actual or constructive no- 
made a minor stylistic change. tice — not a general public policy favoring materialmen 


ANNOTATIONS — are the principal considerations in determining prior- 

ity between suppliers and other creditors, at least in the 

I... GENERAL CONSIDERATION, context of private construction projects. Hasse Contract- 
Il. CONSTRUCTION OF STATUTE. ing Co., Inc, v, KBK Fin., Inc., 1999-NMSC- 023, 127 N.M. 


A. \LIBERAL CONSTRUCTION. 316, 980 P.2d 641. 
B. DEFINITION OF TERMS. 
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Liens not due process violation. — The fact that 
the statute allowed liens to be asserted in excess of the 
contract price of the building or improvement was not a 
restraint upon the liberty of contract or a taking of prop- 
erty without due process of law. Baldridge v. Morgan, 
1910-NMSC-003, 15 N.M. 249, 106 P. 342. 

The lien given by this section was founded upon 
the doing of the work or the furnishing of the mate- 
rial. Weggs v. Kreugel, 1922-NMSC-021, 28 N.M. 24, 205 
P. 730. 

Purpose of cumulative effect not to nullify other 
statutes. — The purposes of the declaration of cumula- 
tive effect was not to make other statutory provisions ap- 
plicable to those things covered by the Oil Act itself, but 
to show that the things for which liens were given by this 
act were not intended to nullify other lien statutes in fa- 
vor of mechanics, laborers, clerks and others performing 
services in the oil industry, and materialmen who might 
furnish material in the oil or mining industry not covered 
by the act. Butt v. Vermejo Park Corp., 1976-NMSC-075, 89 
N.M. 679, 556 P.2d 835. 

Similar provisions for benefit of suppliers for 
government construction project. — Sections 13-4-18 
and 13-4-19 NMSA 1978 are intended to provide a remedy 
comparable to a mechanic's lien to materialmen who pro- 
vide supplies for a state government construction project. 
State ex rel. W.M. Carroll & Co, v. K.L. House Constr, Co., 
1982-NMSC-150, 99 N.M. 186, 656 P.2d 236, 

Relation back of subcontractor's lien. — A subcon- 
tractor's lien relates back to the date when any construc- 
tion actually commenced, even though that subcontrac- 
tor's work commenced after the mortgage was recorded. 
First Interstate Bank v. Hutchens, 1991-NMSC-086, 112 
N.M. 497, 816 P.2d 1119. 

Where a miner mining gypsum and two other providers 

of labor (not "subcontractors" on a construction project) 
subsequently performed services unrelated to the mining 
enterprise, the claims of the later workers did not relate 
back to the date when the miner began his labor. First In- 
terstate Bank v. Hutchens, 1991-NMSC-086, 112 N.M. 497, 
816 P.2d 1119. 
_ Third-tier material suppliers in government 
construction projects are protected under "Little 
Miller Act," Sections 13-4-18 to 18-4-20 NMSA 1978 
(bonds of public contractors). Nichols Corp. v. Bill Stuck- 
man Constr. Inc., 1986-NMSC-077, 105 N.M. 37, 728 P.2d 
447, 

Identification of land in claim. — Where lien form 
claim listed mechanics' claim as against lot upon which 
minor portion of building was located but statement of 
charges for work completed correctly described address 
of building and owners admitted in answer that building 
was located at the named address, statute requiring that 
land identified in lien claim be land upon which improve- 
ments were made was complied with. Boone v. Smith, 
1968-NMSC-172, 79 N.M. 614, 447 P.2d 23. 

Effect of invalid lien. — The mere filing of a material- 
man's lien did not give defendant the right to foreclose the 
lien, where the lien was invalid from its inception because 
it was filed after defendant knew that the swimming 
pool heater he had furnished was not actually used, and 
it was not a part of the swimming pool. Branch v. Mays, 
1976-NMCA-086, 89.N.M. 536, 554 P.2d 1297, 


Entitlement to lien. — It was not necessary that the | 


owner be indebted to. the contractor to entitle the subcon- 
tractor, materialman or laborer to mechanic's lien. Hobbs 
v. Spiegelberg, 1885-NMSC-014, 8 N.M. (Gild.) 357, 5 
P. 529. 

Creation of lien, — Contractor, simply by perform- 
ing labor in a mine, did not have a mechanic's lien made 
under. this section. First Interstate Bank v. Hutchens, 
1991-NMSC-086, 112 N.M. 497, 816 P.2d 1119, 
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Abandonment as affecting lien. — Where a hole 
drilled for a water well was dry, and was abandoned, the 
fact of abandonment, if through no fault of driller, did 
not affect the driller's right to mechanic's lien. Dysart 
v. Youngblood, 1940-NMSC-082, 44 N.M. 851, 102 P.2d 
664. ; 

Nonresponsibility notice ineffective. — Owner of 
land who, himself, orders or contracts for an improve- 
ment to be erected thereon cannot escape responsibility 
for the materials purchased for use in the improvement, 
and the posting of notice of nonresponsibility under Sec- 
tion 48-2-11 NMSA 1978 in such a case amounts to noth- 
ing. Skidmore v. Eby, 1953-NMSC-098, 57 N.M. 669, 262 
P.2d 370. 

No quantum meruit enforcement. — Materialmen's 
lien filed on theory of express contract was extinguished 
when claimant failed to establish his claim on express 
contract, and could not be enforced in a subsequent action 
in quantum meruit. Terry v. Pipkin, 1959-NMSC-049, 66 
N.M. 4, 340 P.2d 840. 

Oil Act lien where express contract. — Under the 
Mechanics' Act, a lien may be imposed upon the fee own- 
er's interest if he has knowledge of the construction and 
fails to disclaim responsibility therefor in the manner and 
within the time therein provided while under the Oil Act 
(Section 70-4-1 NMSA 1978 et seq.), the fee owner's inter- 
est is subject to a lien only if he expressly so contracts, 
This is an obvious conflict, and it was held that a com- 
pany which built roads, leveled land, hauled water and 
provided gravel and load pipe in connection with certain 
oil and gas exploration and drilling was only entitled to 
assert a lien under the Oil Act. Butt v. Vermejo Park Corp., 
1976-NMSC-075, 89 N.M. 679, 556 P.2d 835. 

Realty liens rare. — Generally, mechanic's lien stat- 
utes do not. allow a lien against the realty for material 
or labor entering into the construction of trade fixtures 
or chattels, fixtures or improvements which a tenant will 
be permitted to remove at the expiration of his term. Por- 
ter Lumber Co, v. Wade, 1984-NMSC-042, 38 N.M. 333, 32 
P.2d 819, 

California decisions followed. — This section was 
taken from California and the New Mexico supreme 
court has consistently followed the California deci-. 
sions in construing the lien statute, Zubet v. Davenport, 
1953-NMSC-076, 57 N.M. 540, 260 P.2d 722. 


II], CONSTRUCTION OF STATUTE. 
A. LIBERAL CONSTRUCTION. 


Liberal construction. — The Mechanic's Lien Law, 
being remedial in its nature, and equitable in its en- 
forcement, should be liberally construed. Lyons v, How- 
ard, 1911-NMSC-039, 16 N.M. 327, 117 P. 842; Finane v, 
Las Vegas Hotel & Improvement Co,, 1885-NMSC-023, 3 
N.M. (Gild.) 411, 5 P. 725, overruled by Ford v, Springer 
Land Ass'n, 1895-NMSC-011, 8 N.M. 37, 41 P. 541, aff'd, 
168 U.S. 518, 18 S, Ct. 170, 42 L. Ed. 562 (1897); Genest 
v. Las Vegas Masonic Bldg. Ass'n, 1902-NMSC-003, 11 
N.M. 251, 67 P. 748; Houston Hart Lumber Co, v. Neal, 
1911-NMSC-024, 16 N.M. 197, 113 P. 621; Hot Springs 
Plumbing & Heating Co. v. Wallace, 1983-NMSC-092, 38 
N.M. 8, 27 P.2d 984. 

Doctrine of liberal construction was invoked to bring 
within term "structure" plaintiffs' dry water well and la- 
bor and materials used in drilling it. Dysart v. Youngblood, 
1940-NMSC-082, 44 N.M. 351, 102 P.2d 664. 

While the mechanic's lien statute would be liber- 
ally construed, the court would not go beyond the rights 
claimed. Texas, S.F. & N.R.R. v. Orman, 1886-NMSC-020, 
3 N.M. (Gild.) 652, 9 P. 595 (1886). 
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B. DEFINITION OF TERMS, ; 


Definitions of terms. — Materials to be used in the 
construction means materials actually used in, the con- 
struction, and did not cover a swimming pool heater 
which was not actually used in, and did not become a part 
of, a swimming pool. Branch v, Mays, 1976-NMCA-086, 89 
N.M, 536, 554 P.2d 1297, , 

Definitions. The words "construction," "altera- 
tion" and "repair" have different signification. Board of 
Comm'rs v. State, 1939-NMSC-031, 48 N.M. 409, 94 P.2d 
515. 

"Mining claim" meant portion of public mineral lands to 
which qualified persons could obtain rights of occupancy 
and possession by certain prescribed methods. Gray. v. 
N.M. Pumice Stone Co,, 1910-NMSC-036, 15 N.M. 478, 110 
P, 608. 

"Owner" referred to the person causing the building to 
_ be constructed. Albuquerque Lumber Co. v. Montevista 
Co., 1934-NMSC-086, 39 N.M. 6, 38 P.2d 77; Albuquer- 
que Lumber Co. v. Tomei, 1926-NMSC-033, 32 N.M. 5, 250 
Poli 

The agent, in case of a mine, was any person having 
charge of the mine, with power to employ laborers, and 
such employment subjected their claims to the lien pro- 
vided by the statute. Post v. Fleming, 1900-NMSC-038, 10 
N.M. 476, 62 P. 1087. 

To qualify as a subcontractor, the party must perform 
some portion of the work for which the owner originally 
contracted. It is not necessary that the work be done at the 
construction site, but work must be performed to the con- 
tract's plans and specifications, and the work performed 
must be substantial, Vulcraft v. Midtown Bus. Park, Ltd., 
1990-NMSC-095, 110 N.M. 761, 800 P.2d 195. 


If]. APPLICATION OF STATUTES. 
A. SERVICES INCLUDED. 


Claimant's labor included. — Work performed by 
lien claimant in lime quarry as a laborer, working as a 
sort of foreman with other laborers, and directing them in 
their work, working at the lime kiln, gathering up tools, 
closing lime bins and caring for teams of horses, was work 
within the terms of the lien statute. Gray v. N.M. Pumice 
Stone Co., 1910-NMSC-036, 15 N.M. 478, 110 P. 603. 

Architect's plans entitled to lien. — An architect 
who, under contract with the owner, prepares and fur- 
nishes plans for a building which is actually constructed 
in accordance therewith, is entitled to a lien for his ser- 
vices, even though he does not supervise the construction 
of such building. Gaastra, Gladding & Johnson v. Bishop's 
Lodge Co., 1931-NMSC-021, 35 N.M. 396, 299 P. 347. 

Under statute providing liens for "every person per- 
forming labor," superintending architect had right to 
lien not only for his services in superintending work, 
but also for his plans and specifications in accordance 
with which building was erected. Johnson v. McClure, 
1900-NMSC-036, 10 N.M. 506, 62 P. 983. 


B. USE AND FURNISHING OF MATERIALS. 


Furnishing use of materials sufficient. — The fur- 
nishing of materials to be used in the construction and the 
putting of them into the building entitled the subcontrac- 
tor to the lien upon the premises to the extent of the value 
of such materials, for the statute was general and did not 
restrict the right of lien to cases when materials were sold 
and delivered in this territory. Stearns-Roger Mfg, Co. v. 
Aztec.Gold Mining & Milling Co., 1908-NMSGC-001, 14 
N.M. 300, 93 P. 706; Genest v. Las Vegas Masonic Bldg. 
Ass'n, 1902-NMSC-008, 11 N.M, 251, 67 P, 748. 

Use, consumption of materials required. — This 
statute has been construed to require both allegation 
and proof that the materials "furnished ...to be used in 
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construction" were sold to be used:on the land against 
which the lien is claimed and that the materials were 
used there and became part of the structure. Panhandle 
Pipe & Steel, Inc, v. Jesko, 1969-NMSC-098, 80.N, i ats 
457 P.2d 705. 

Ordinarily, unless expressly so ppovitied by statute, ‘no 
lien: may be acquired for the value or use of tools, ma- 
chinery, equipment or appliances furnished or lent for the 
purposes of facilitating the work, where they remain the 
property of the contractor and are not consumed in their 
use, but.remain capable of use in other construction or im- 
provement. work, Lembke Constr. Co,.v. J.D. Coggins Co., 
1963-NMSC-109, 72. N:M. 259, 382 P.2d 983. 

One who asserts.a lien for materials must not only al- 
lege and prove that he sold the materials for use in the 
particular building, but that. they were actually used 
therein. Tabet .v. Davenport, 1958-NMSC- 076,.57 N.M,; 
540, 260 P.2d 722. 

Lien as to consumed, Neciet lsat materialanei Gen- 
erally a lien may be acquired for materials which, :al- 
though not incorporated in the building or improvement, 
are used in the construction and, by their use, are actually 
or practically consumed, wasted, destroyed or rendered 
worthless or unfit for further use. Lembke Constr. Co. v. 
J.D. Coggins Co,, 1963-NMSC-109, 72 N.M. 259, 382 P.2d 
983. 

Furnishing materials required. — The statute pro- 
vides a lien for "furnishing materials to be used in the 
construction" of, houses; there being. a failure of proof 
plaintiff furnished such materials, the judgment correctly 
dismissed the lien against defendant's property. Blueher 
Lumber Co. v. Springer, 1967-NMSC-034, 77 N.M. 449, 
423 P.2d 878. 

Where there was a failure of proof that the materials 
itemized on invoices were furnished for use in defendant's 
house, plaintiff was not entitled to lien against those ma- 
terials, Blueher Lumber Co, v. Springer, 1967-NMSC-034, 
77 N.M, 449, 423 P.2d 878. WA, 


did not have priority over a mortgage where, although an 
architect had performed work prior to the recording of the 
mortgage, no physical.work had commenced upon the site 
nor had any materials been delivered thereto, Sec. Fed. 
Sav.'& Loan Ass'n v. Commercial Invs., Ltd.; 92 Bankr. 
488 (Bankr. D.N.M, 1988). 


C. PROPERTY SUBJECT TO LIEN. 


Test as to "improvements," "fixtures", — While this 
section uses the word "improvements" rather than the 
word "fixtures," it is recognized that the test for determin- 
ing whether a given article is subject to a lien under the 
section is whether it is a fixture or a permanent part of 
the building: Boone v, Smith, 1968-NMSC-172, 79 Nae 
614, 447 P.2d 23. 

Supreme court has long recognized three guidelines in 
determining whether an article used in connection with 
realty is to be considered a fixture, which are: (1) annexa- 
tion, (2) adaptation and (8) intention. Boone v. Smite; 
1968-NMSC-172, 79 N.M. 614, 447 P.2d 23. 9 

Where articles are securely attached to: pasiding anil 
are used for the purpose for which they were installed, 
these articles annexed to the building with the owner's 
knowledge became a part of the building itself: Boone v. 
Smith, 1968-NMSC-172; 79 N.M. 614, 447 P.2d'23. 

In determining whether articles are fixtures, intent is 
the chief test and must affirmatively and plainly appear, 
Boone v. Smith, 1968-NMSC-172, 79 N.M. 614, 447° P.2d 
23. é 

Where building required installation of electric wiring 
and heating to be usable and'lease provided that improve- 
ments made by lessee with consent of lessor would merge 
and become part of realty, improvements were intended 
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to be fixtures and subject to mechanics’ liens. Boone v. 
Smith, 1968-NMSO-172; 79 N.M. 614, 447 P.2d 23. 

Where by express terms of a lease it is provided that 
improvements shall not become fixtures, and where the 
nature of the article is such that it is not to be perma- 
nently attached to the land, it probably remains person- 
alty and not subject'to a mechanic's lien. Boone v. Smith, 
1968-NMSC-172, 79 N.M. 614, 447 P.2d 23: 

No lien on personalty not permanently affixed. 
— Movable drilling outfit, not designed or intended to be 
permanently affixed to the land, was not the subject of a 
mechanic's lien. Albuquerque Foundry & Mach. Works v. 
Stone, 1980-NMSC-017, 34 N.M. 540, 286 P. 157. 

Furnishing and repairing fishing tools and appliances 
for oil wells, not designed for permanent annexation to 
the realty, did not give rise to mechanic's lien. Albuquer- 
que Foundry & Mach. Works v. Stone, 1930-NMSC-017, 34 
N.M.:540, 286 P. 157. 

Machinery repairs. — To adth oxize a mechanic's lien 
for the repair of machinery, such repairs had to be in the 
nature of fixtures, and not small parts of a machine which 
were constantly wearing out and having to be replaced. 
Ripley v. Cochiti Gold Mining Co., 1904-NMSC-013, 12 
N.M. 186, 76 P. 2855 

Lien attachable upon unimproved, abandoned 
property. —A mechanic's or materialman's lien can at- 
tach to property even if no improvement occurred due to 
the owner's abandonment of the project through no fault 
of the claimant. Cubit Corp. v. Hausler, 1992-NMSC-050, 
114 N.M. 602, 845 P.2d 125. : 

Extent of property subject to lien. — A person who 
was entitled to. a mechanic's lien by reason of material 
furnished or work done was entitled to a lien on the whole 
of the building constructed or improved together with so 
much of the lot or lots on which the building so constructed 
or improved stands, as might have been necessary for the 
full use and enjoyment of the property. Mountain Elec. Co, 
v. Miles, 1899-NMSC-002, 9 N.M. 512, 66 'P. 284: 

Lessees' improvements not included. — Mere fact 
that bowling alleys, constructed by lessees on leased prem- 
ises, were necessary to enable the lessees to carry on their 
business was not sufficient'to subject the lessor's property 
to lien for materials used in the construction of the bowl- 
ing alleys. Porter Lumber Co. v. Wade, 1984-NMSC-042, 38 
N.M. 333, 32 P.2d 819, 

Rent not lienable item. — Rent for equipment used 
in doing the excavation and construction work is not a 
lienable item under the mechanics' and materialmen's 
statutes of New Mexico, Lembke Constr. Co. v. J.D, Coggins 
Co., 1963-NMSC-109, 72 N.M. 259, 882 P.2d 983, 

Workers' compensation premiums not lienable. 
— Workers' compensation premiums are not lienable 
under this section because they are neither labor, equip- 
ment, nor materials. CIT Group/Equip. Fin., Inc. v. Ho- 
rizon Potash Corp,,1994-NMCA-116, 118 NM, 665, 884 
P.2d 821, 

A ditch and réservoir system were covered by this 
section. Ford v. Springer Land Ass'n, 1895-NMSC-011, 8 
N.M. 37, 41 P. 541, aff'd, 168 U.S, 513, 18 S. Ct. 170, 42 le 
Ed, 562 (1897). 

An oil well is a "structure" subject to a laborer's 
lien. Albuquerque Foundry & Mach. Works v. Stone, 
1930-NMSC-017, 34 N.M..540, 286 P, 157. 

Fishing for lost tools in oil well was work done in 
"repair" of a "structure." Albuquerque Foundry & Mach. 
Works v, Stone, 1930-NMSC-017, 34 N.M. 540, 286 P. 157, 


D, PARTIES. 
1, SUBJECT TO LIEN, 


Application of "agent." — Every contractor is held 
to be the agent of the owner for purposes of this statute. 
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Romero v, Coleman, 1902-NMSC-029; 11 N.M. 533, 70 
P, 559, 

»Vendee, under executory coriteact reserving legal title 
in vendor, though "builder" of improvements thereon, was 
not agent of vendor, Albuquerque Lumber Co, v. Tomei, 
1926-NMSC-033, 32 N.M. 5, 250 P. 21, 

Lessee of mining claim was not lessor's agent in employ- 
ing laborers, so as'to subject his)interest to lien, and les- 
sor was not liable unless, with knowledge, he failed to dis- 
claim liability. Mitchell v. McCutcheon, 1927-NMSC-061, 
33 N.M. 78, 260 P. 1086. 

A lease of improved property for three years; by the 
terms of which the lessee was to make certain repairs 
to the building in consideration of rent free for a year, 
did not constitute the lessee the agent of the lessor, so 
as to bind the lessor upon a mechanic's lien for materi- 
als furnished. Rio Grande Lumber & Fuel Co. v, Buergo, 
19387-NMSC-078, 41 N.M.-624; 73 P.2d 312. 


2. ASSERTING LIEN, 


No manufacturer's claim. — Manufacturer that in- 
voiced contractor's supplier could not assert a claim for a 
manufacturer's lien against premises upon which materi- 
als were used. Ronald A. Coco, Inc. v. St. Paul's Methodist 
Church, 1967-NMSC-138, 78 N.M. 97, 428 P.2d 636. 

Agent-superintendent not covered. — The general 
agent and superintendent of a mine, who attended to all 
the business, directed its conduct, and was the represen- 
tative of the company with absolute and plenary power to 
employ and discharge laborers, was not within the benefi- 
cence of this statute, enacted for the security of a class not 
otherwise able to protect themselves. Boyle v. Mountain 
Key Mining Co., 1897-NMSC-024, 9 N.M. 237, 50 P. 347. 

Materialman furnishing supplies to middleman. 
— This section authorizes a materialman furnishing sup- 
plies to a middleman that contracted with a general con- 
tractor to provide specially fabricated material in accor- 
dance with project specifications to assert a lien against 
the building project, even though the middleman did no 
work at the construction site, Vulcraft v. Midtown Bus. 
Park, Ltd., 1990-NMSC-095, 110 N.M. 761, 800 P.2d 195. 


TV. PROCEDURAL ASPECTS. 


Nonresident parties. — An adjudication under New 
Mexico statutes not purporting to be a personal judg- 
ment against a nonresident defendant, service ,by pub- 
lication was. valid, the proceeding, as to such defendant, 
being in rem. Genest v. Las Vegas Masonic Bldg. Ass'n, 
1902-NMSC-008, 11 N.M. 251, 67 P. 743. 

A materialman in Colorado furnishing materials and 
machinery to a mining company in this state for use 
in the mine and mill was entitled to a mechanic's lien. 
Stearns-Roger Mfg. Co. v. Aztec Gold Mining & Milling 
Co., 1908-NMSC-001, 14 N.M. 300, 93 P. 706. 

Judgment void without service. — A judgment of 
foreclosure of a materialman's lien obtained without ser- 
vice of process upon the owner of the property was as to 
lien void for want of jurisdiction. Robertson v. Mine & 
Smelter Supply Co., 1910-NMSC-053, 15 N.M.. 606, 110 
P. 1037. 

Assumpsit not proper procedure. — Joint ac- 
tion in assumpsit, brought by contractor against owner 
and the latter's grantee, was not proper procedure for 
enforcing mechanic's lien, Rupe v. N.M. Lumber Ass'n, 
1885-NMSC-020, 3 N.M. (Gild,) 398, 5 P. 730; Straus v. 
Finane & Elston, 1885-NMSC-024, 3 N.M. (Gild.) 398,.5 
P..729. 

The laws of New Mexico do not give subcontrac- 
tor personal cause of action against owners, only a lien 
against the land or structure. George M. Morris Constr. Co. 
v. Four Seasons Motor Inn, Inc., 1977-NMSC-064, 90 N.M. 
654, 567 P.2d 965, 
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-No personal cause of action. — The mere establish- 
ment of a lien upon defendants’ property did not warrant 
a personal judgment against them as owners, there be- 
ing no contractual relation between them and the lienors. 
Allison v. Schuler, 1984-NMSC-072, 38 N.M. 506,36 P.2d 
519. 

Burden on party establishing lien. — To establish 
a valid materialman's lien, the burden was on defendant 
to prove that the heater was actually used in, and became 
a part of, the structure. Branch v. Mays, 1976-NMCA-086, 
89 N.M. 536, 554 P.2d 1297. 

No presumption of delivery. — Evidence of delivery 
is generally as available to materialman as to the owner, 
and possibly more available to the materialman, since he 
normally makes the delivery to the contractor, not the 
owner, and therefore there is generally no presumption 
of delivery in favor of materialman, Panhandle Pipe & 
Steel, Inc. v. Jesko,.1969-NMSC-098, 80 N.M. 457, 457 
P.2d 705. 

No evidence of delivery. — There was no evidence to 
show delivery of materials to defendant's lot which would 
support a lien for the claimed balance of $2,609.84 where 
payment made by defendant exceeded the total for mate- 
rials delivered to the lot, Blueher Lumber Co. v. Springer, 
1967-NMSC-034, 77 N.M. 449, 423 P.2d 878. 

Where trial court weighed the evidence and found ap- 
pellant's circumstantial proof to be inconclusive as to the 
fact of delivery of material by appellant to defendant, if 
properly sustained defendant's motion to dismiss under 
Rule 41(b) N.M.R. Civ. P. (now Rule 1-041B NMRA). Pan- 
handle Pipe & Steel, Inc. v. Jesko, 1969-NMSC-098, 80 
N.M. 457, 457 P.2d 705. 

Use presumed from delivery. — Use of the materi- 
als furnished by materialman in the structure, by owner, 
may be presumed from delivery on the theory that gen- 
erally the owner is more familiar than the materialman 
with the disposition of the materials after they are deliv- 
ered to the property. Panhandle Pipe & Steel, Inc. v. Jesko, 
1969-NMSC-098, 80 N.M. 457, 457 P.2d 705. 

Parol testimony sufficient. — A written contract 
was not necessary to entitle a materialman to a lien, and 
it could be shown by parol testimony that the materials 
were used in the construction and improvement of the 
property. Stearns-Roger Mfg. Co. v. Aztec Gold Mining & 
Milling Co,, 1908-NMSC-001, 14 N.M. 300, 93 P. 706. 

Privity of contract is not required to give rise to 
the right to a lien. 1957-58 Op. Att'y Gen. No. 58-148. 

No lien against soil conservation district. — The 
contractor's creditors may not impose a lien of any nature 
against the soil conservation district for the contractor's 
debts where the district had directly contracted with the 
contractor. 1957-58 Op, Att'y Gen. No. 58-148. 

Law reviews. — For survey of construction law in New 
Mexico, see 18 N.M.L, Rev, 881 (1988). 

For note, "Under Certain Circumstances, New Mexico 
Law Now Allows Mechanics’ Liens on Property Where 
Construction Never Took Place: Cubit v. Hausler," see 24 
N.M.L. Rev. 527 (1994). 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 53 Am. 
Jur, 2d Mechanics’ Liens, §§ 1, 12, 30, 35, 56, 57, 58, 72 et 
seq., 109, 110, 111, 226, 256, 258, 264, 333, 334. 

Scope and import of term "owner" in mechanic's lien 
statutes, 2 A.L.R. 794, 95 A.L.R. 1085. 

Enforceability of a mechanic's lien against the property 
of a married woman for work performed or materials fur- 
nished under a contract made with her husband, 4 A.L.R. 
1025. 

Validity and effect of contract against mechanics’ liens, 
13 A.L.R. 1065, 102 A.L.R. 356, 76 A.L.R.2d 1087. 

Lien on public property, 26 A.L.R. 326. 

Freight charges on material as within mechanic's lien 
statute giving lien for labor or material, or within contrac- 
tor's bond securing such claims, 30 A.L.R. 466. 
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Material specially fabricated for and adapted to build- 
ing, but not used therein, 33 A\L.R, 320. 

Mechanic's lien for building erected by licensee, 45 
A.L.R. 581. 

After-acquired title as supporting mechanic's lien, 52 
A.L.R. 693, : 

Interest of vendor dite executory: contract for sale of 
realty as subject to mechanic's lien for labor or materials 
furnished to purchaser, 58 A.L.R. 911, 102 A.L.R. 233. - 

Vendee in possession of land not owner within statute 
giving lien for labor or materials Cae: owner, 58 
A.L.R. 912, 102 A.L.R, 233. 

Mechanic! s lien for services of person supervising con- 
struction of building, 60 A.L.R. 1257, 

Installation of electric fan as basis for mechanic's Hart 
62 A.L.R. 254, 

Estoppel of one who. has apparently acquiesced in im- 
provements on real property to defeat mechanics’ tens ‘by 
asserting antagonistic title or interest, 76 A.L.R. 317. 

Mechanic's lien for labor or material for improvement of 
easement, 77 A.L.R. 817. 

Lessee as agent of lessor within contemplation of Me- 
chanic's Lien Law, 79 A.L.R. 962, 163 A\L.R: 992. 

Garnishment in respect of obligation to contractor un- 
der construction contract where payment was conditional 
on contractor's furnishing release of all liens and claims, 
82 A.L.R. 1118. 

Liens for material and labor employed in construction 
of concrete forms, 84 A.L.R. 460. 

Church property as subject of mechanic's lien, 85 A, — R, 
953. 

Termination of lease as affecting mechanic's lien on 
building erected by tenant where lien did not attach'to 
landlord's title, 87 A.L.R. 1290. 

Arbitration proceedings as affecting shestatad ) lien, 93 
A.L.R. 1151. 

Foreign corporation's failure to comply, or delay in com- 
plying, with conditions of its right to do business as affect- 
ing its right to assert mechanic's lien, 95 A.L.R. 367. 

Amount of owner's obligation under his guaranty of 
subcontractor's or materialman's account as deduct- 
ible from amount otherwise due principal contractor as 
against claims of other subcontractors or wee 
153 A.L.R. 759. 

Formal requisites of notice of intention to claim me- 
chanic's lien, 158 A.L.R. 682, 

Right to mechanic's lien as for "labor" or "work," in case 
of preparatory or fabricating work done on materials in- 
tended for use and used in particular building or struc- 
ture, 25 A.L.R.2d 1870. 

Sufficiency of notice, claim or statement of medhatite's 
lien with respect to nature of work, 27 A.L.R.2d 1169. 

Grading, clearing, filling, excavating, and the like, 39 
A,L.R.2d 866. 

Right to mechanic's lien upon leasehold for supplying 
labor or material in attaching or installing fixtures, 42 
A.L.R.2d 685. 

Provision against mechanic's lien in contract between 
principal contractor and subcontractor as affecting, 76 
A.L.R.2d 1087, 75 A.L.R.3d 505. 

Amendment of statement of mechanic's lien claim as to 
designation of owner of property, 81 A.L.R.2d 681. 

Services in connection with subdividing land, 87 
A.L.R.2d 1004. 

Water well-drilling contracts, 90 A.L.R.2d 1346. 

Taking or negotiation of unsecured note of owner or con- 
tractor as waiver of lien, 91 A.L.R.2d 425. 

Swimming pool as lienable item within mechanic's lien 
statute, 95 A.L.R.2d 1371. 

Charge for use of machinery, tools, or appliances used in 
construction as basis for mechanic's lien, 3 A.L.R.3d 573. 

Mechanic's lien for work on or material for separate 
buildings of one owner, 15 A.L.R.3d 73. 
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Surveyor's, work as giving rise to right to mechanic's Right of subcontractor's subcontractor or materialman, 
lien, 35 A.L.R.3d 1391. or materialman's materialman, to mechanic's lien, 24 
Labor in examination, repair, or servicing of fixtures, A.L.R.4th 963, 
machinery, or attachments in building, as supporting a Delivery of material to building site as sustaining me- 
mechanics' lien, or as extending time for filing such a lien, chanic's lien - modern cases, 32 A.L.R.4th 1130. 
51 A:L.R.8d 1087. Architect's services as within mechanics! lien statute, 
‘Removal or demolition of building or other structure as 31 A.L.R.5th 664. 
basis for mechanic's lien, 74 A.L.R.3d 386.. Timeliness of notice to public works contractor on fed- 
Vacation and sick pay and other fringe benefits as eral project, of indebtedness for labor or materials fur- 
within mechanic's lien statute, 20 A.L.R.4th 1268, nished, 69 A.L.R. Fed. 600. 


56 C.J.S. Mechanics' Liens §§ 1 to 120, 307. 


48-2-2.1. Procedure for perfecting certain mechanics' and 
materialmen's liens. 


A. The provisions of Subsections B through D of this section do not apply to claims of liens 
made on residential property containing four or fewer dwelling units, to claims of liens made by an 
original contractor or to claims of liens made by mechanics or materialmen who contract directly 
with the original contractor. For purposes of this section, "original contractor" means a contractor 
that contracts directly with the owner. 

B. No lien of a mechanic or a materialman claimed in an amount of more than five thou- 
sand dollars ($5,000) may be enforced by action or otherwise unless the lien claimant has given 
notice in writing of the claimant's right to claim a lien in the event of nonpayment and that 
notice was given not more than sixty days after initially furnishing work or materials, or both, 
by either certified mail, return receipt requested, facsimile with acknowledgement or personal 
delivery to: | 

(1) the owner or reputed owner of the property upon which the improvements are being 
constructed; or ; 
(2) the original contractor, if any. 

C. Ifthe owner or the original contractor claims lack of notice as a defense to the enforcement 
of a lien described in Subsection B of this section, the owner or contractor shall show that upon the 
request of the mechanic or materialman that the owner or contractor furnished to the lien claim- 
ant not more than five days after such request was made: 

(1) the original contractor's name, address and license number, if there is an original con- 
tractor on the project; 

(2) the owner's name and address; 

(3) a description of the property or a description sufficiently specific for actual identifica- 
tion of the property; and 

(4) the name and address of any bonding company or other surety that is providing either 
a payment or performance bond for the project. 

D. The notice required to be given by the claimant pursuant to the provisions of Subsection B 
of this section shall contain: 

(1) a description of the property or a description sufficiently specific for actual identifica- 
tion of the property; 

(2) the name, address and phone number, if any, of the claimant; and 

(3) the name and address of the person with whom the claimant contracted or to whom the 
claimant furnished labor or materials, or both. 

EK. A person required by the provisions of Subsection B of this section to give notice to enforce 
the person's claim of lien may elect not to give the notice, but may give the required notice at a 
later time. If the person elects to do so, the lien shall apply only to the work performed or materials 
furnished on or after the date thirty days prior to the date the notice was given. The provisions of 
Subsections C and D of this section apply to any notice given under this subsection. 


History: Laws 1990, ch. 92, § 2; 1993, ch. 252, § 2; The 1993 amendment, effective June 18, 1993, substi- 

2007, ch. 212, § 1. tuted "fewer" for "less" in the first sentence of Subsection 

The 2007 amendment, effective June 15, 2007, in Sub- A; substituted "right" for "intention" in the introductory 

section A, excluded from Subsections B through D claims paragraph of Subsection B; and, in Subsection E, in the 

of liens made by an original contractor. second sentence, deleted "the effective date of" preceding 
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"the lien", substituted "shall apply only to the" for "for", "Original contractor". — Where owner of land and su- 
inserted "performed", and ‘substituted "on or after the permarket company were joint venturers in the construc- 
date" for "will be", tion of a supermarket, contractor's contract with super- 
market owner constituted a direct contact with owner of 

ANNOTATIONS ABH land under this section. Wilgert Enters., Inc. v: Broadway 


Notice. — Sections 48-2-2, 48-2-2.1, and 48-2-5 NMSA Vista Partners, 2005-NMCA-088, ade NM. 806, ae P.3d 
1978 indicate that timing and actual or constructive no- 822, fli oO , 4 a j : 
tice — not a general public policy favoring materialmen Notice of lien. — Original contractor and its rst eve 
— are the principal considerations in determining prior- subcontractors are not required to give notice in writing of 
ity between suppliers and other creditors, at least in the a right to claim a lien in the event of nonpayment. Wilgert 
context of private construction projects. Hasse Contract- Enters., Inc. v. Broadway Vista Partners, 2005-NMCA-088, 


7 14 -023 M. 137 N.M. 806, 115 P.3d 822. 
wie Same we riel LDV aR 128 Nice ais Savio But all third level and higher subcontractors and those 


Prelien notice not required. — This section does not in privity, with them must give notice to the owner or 
require contractor to provide owner of land with a prelien original contractor or they will ae an enforceable 
notice. Wilgert Enters., Inc. v. Broadway Vista Partners, lien. Wilgert Enters. Inc. v. Broadway Vista Partners, 
2005-NMCA-088, 137 N.M. 806, 115 P.3d 822. 2005-NMCA-088, 187 N.M. 806, 115 P.3d 822. 


48-2-3. [Improvement of city or town lot or street; lien on lot.]. 


Any person who, at the request of the owner of any lot in any incorporated city or town, grades, 
fills in or otherwise improves the same, or the street in front of, or adjoining the same, has a lien 
upon such lot for his work done and materials furnished. 


History: Laws 1880, ch. 16, § 3; C.L. 1884, § 1521; purchases materials therefor, such purchase will be con- 


C.L. 1897, § 2218; Code 1915, § 3320; C.S. 1929, § 82- sidered as made at the request of the owner, and entitles 

203; 1941 Comp., § 63-203; 1953 Comp., § 61-2-3, the materialman to a lien, Houston-Hart Lumber Co, v, 
Bracketed material. — The bracketed material was Neal, 1911-NMSC-024, 16 N.M. 197, 113 P. 621. 

inserted by the compiler and is not part of the law. Am. Jur, 2d, A.L.R. and C.J.S. references, — 53 Am. 


Jur. 2d Mechanics' Liens §§ 112, 114, 253. 


OTATIONS Grading, clearing, filling, excavating and the like, 39 
Employee's purchases considered as made at A.L.R.2d 866, 
owner's request, — Where a person is employed by the A’ ars carta property as subject to mechanic's lien, 51 


owner of a lot to construct a sidewalk in front, and he "56 C.J.S, Mechanics" Liens'§§ 27 to 29. 


48-2-4, [Lien covers improvements and land.] 


The land upon which any building, improvement or structure is constructed, together with a 
convenient space about the same, or so much as may be required for the convenient use and oc- 
cupation thereof, to be determined by the court on rendering judgment, is also subject to the lien, 
if at the commencement of the work, or of the furnishing the materials for the same, the land 
belonged to the person who caused said building, improvement or structure to be constructed, al- 
tered or repaired, but if such person owned less than a fee simple estate in such land, then only his 
interest therein is subject to such lien. 


History: Laws 1880, ch. 16, § 4; C.L. 1884, § 1522; Dysart v. Youngblood, 1940-NMSC-082, 44 N:M, 351, 102 
C.L. 1897, § 2219; Code 1915, § 3321; C.S, 1929, § 82- P.2d 664, 


204; 1941 Comp,, § 63-204; 1953 Comp.,, § 61-2-4. Mechanic's lien against a reservoir and ditch system 
Bracketed material. — The bracketed material was covered the land proposed to be irrigated thereby. Ford 
inserted by the compiler and is not part of the law. v. Springer Land Ass'n, 1895-NMSC-011, 8 N.M. 37, 41 
ANNOTATIONS etry aff'd, 168 U.S. 518, 18 S. Ct, 170, 42 L. Ed. 562 
Liberal.constructionaes Mechanics LiensLawiavhile Lien for construction of mill and tramway covered mine 
in derogation of the common law, was remedial in nature adjacent thereto where mill was connected to mine by 
and would be liberally construed. Dysart v. Youngblood, | tramway, same parties owned mine and mill and the mill 
1940-NMSC-082, 44 N.M, 351, 102 P.2d 664. and tramway were used solely for treatment of ores from 
Land subject to lien. — Appellant could not com- mine. Stearns-Roger Mfg. Co. v, Aztec Gold Mining & Mill- 

plain of the quantity of land subjected to lien under this ing Co., 1908-NMSC-001, 14 N.M. 300, 93 P. 706. 
section when he did not request the trial court to limit Lien as to separate owners. — Bill to enforce lien 
the area. Albuquerque Foundry & Mach. Works v. Stone, was not made demurrable by fact that improvement was 
1930-NMSC-017, 34 N.M. 540, 286 P. 157. owned by one defendant and land was owned by another 
Mechanic's lien for drilling a water well covered the where materials were furnished and work done with 
entire section of land upon which the well was drilled. knowledge of both. Post v, Miles, 1893-NMSC-033, 7 N.M. 

317, 34 P, 586. 
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Only lessee responsible. — Where materials were 
charged to the lessee, the lessee's interest only was subject 
to the lien unless the owner failed to post notice of non- 
responsibility. Rio Grande Lumber & Fuel Co. v. Buergo, 
1937-NMSC-078, 41 N.M. 624, 73 P.2d 312. 

Labor on interdependent properties included. — 
Where mining claims and a mill were leased and oper- 
ated as one property, each essential to the other, and the 
labor was diverted from one to the other at convenience, 
labor performed in the mill would support a lien on the 
claims even though the mill was not on them. Mitchell v. 
McCutcheon, 1927-NMSC-061, 33 N.M. 78, 260 P. 1086. 

No extension of lien after attachment. — Rescis- 
sion of executory contract reserving title, for vendee's 
default, after a materialman's lien had attached to the 
equitable interest did not extend lien to cover the fee. Al- 
buquerque Lumber Co. v. Tomei, 1926-NMSC-0338, 82 N,M. 
5,250 P. 21, 

Mechanic's lien not avoided by destruction of im- 
provements after filing lien. Armijo v. Mountain Elec. 
Co., 1902-NMSC-002, 11 N.M. 235, 67 P. 726. 

Showing benefit to land improved by another not 
indispensable to lien. Albuquerque Lumber Co. v. Mon- 
tevista Co., 1934-NMSC-086, 39 N.M. 6, 38 P.2d 77. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 53 Am. 
Jur. 2d Mechanics' Liens §§ 56, 57, 58, 239, 256 et seq., 415 
et'seq., 430 et seq. 

Lien on highways and bridges, 26 A.L.R. 344. 

Rights and duties as between owner of land and owner 
of timber or of mineral in place as regards liens covering 
both interests, 26 A.L.R. 1031. 
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Casings of oil and gas wells as subject to mechanic's 
lien, 39 A.L.R. 1260. 

‘ Wells as within term of statute descriptive of improve- 
ment, 55 A.L.R. 1562, 92 A.L.R. 758, 109 A.L.R. 395. 

Lien on interest of one causing improvements to be 
made, 58 A.L.R. 938, 102 A.L.R. 233. 

Assertion of lien upon real estate to which chattels 
under conditional.sales contract are attached, 58 A.L.R. 
1122. 

Interest of owner of land as subject to lien for mate- 
rial or service engaged by holder of mineral interests, 59 
A.L.R. 548, 

Removal, destruction, demolition of, or damage to im- 
provement as affecting mechanic's lien, 74 A.L.R. 428. 

Construction and application of provision of lien statute 
as to quantity or area of land around improvement which 
may be subjected to lien, 84 A.L.R, 123. 

Canals, drains or ditches as within term of Mechanic's 
Lien Law descriptive of improvement, 92 A.L.R. 753. 

Oil and gas, right or interest subject to statutory lien 
for labor or material in developing property for, 122 A.L.R. 
1182. 

Rights and liabilities with respect to natural gas re- 
duced to possession and subsequently stored in natural 
reservoir, 94 A.L.R.2d 548. 

Swimming pool as lienable item within mechanic's lien 
statute, 95 A.L.R.2d 1371. 

What constitutes "commencement of building or im- 
provement" for purposes of determining accrual of lien, 1 
A.L.R.3d 822. 

56 C.J,S. Mechanics' Liens §§ 4, 10, 18, 20, 22, 27; 28, 
211 to 219, 236, 237, 274. 


48-2-5. Preference over other encumbrances. 


A. The liens provided for in Sections 48-2-1 through 48-2-17 NMSA 1978 are preferred to any 
lien, mortgage or other encumbrance which may have attached subsequent to the time when the 
building, improvement or structure was commenced, work done or materials were commenced 
to be furnished; also to any lien, mortgage or other encumbrance of which the lienholder had no 
notice and which was unrecorded at the time the building, improvement or structure was com- 
menced, work done or the materials were commenced to be furnished. 

B. Liens filed by registered surveyors shall have priority equal with other mechanics' and ma- 
terialmen's liens, but work performed by registered surveyors shall not constitute the commence- 


ment of construction. 


History: Laws 1880, ch. 16, § 5; C.L. 1884, § 1523; 
C.L. 1897, § 2220; Code 1915, § 3322; C.S. 1929, § 82- 
205; 1941 Comp., § 63-205; Laws 1947, ch. 8, § 1; 1949, 
ch. 18, § 1; 1958 Comp., § 61-2-5; Laws 1991, ch. 43, § 2. 

Compiler's notes. — The words "this article" were 
substituted for "this act" by the 1915 Code compilers and 
refer to art. 1 of ch. 67, Code 1915 compiled herein as 48- 
2-1 to 48-2-8, 48-2-10 to 48-2-16 NMSA 1978. 

The 1991 amendment, effective April 1, 1991, in Sub- 
section A added the subsection designation and substi- 
tuted "Sections 48-2-1 through 48-2-17 NMSA 1978" for 
"this article" and added Subsection B. 


ANNOTATIONS 


Notice. — Sections 48-2-2, 48-2-2.1, and 48-2-5 NMSA 
1978 indicate that timing and actual or constructive no- 
tice — not a general public policy favoring materialmen 
— are the principal considerations in determining prior- 
ity between suppliers and other creditors, at least in the 
context of private construction projects. Hasse Contract- 
ing Co., Inc. v. KBK Fin., Inc., 1999-NMSC-023, 127 N.M. 
316, 980 P.2d 641. 
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In order for work to constitute a "commence- 
ment" such work must have been done on the "building, 
improvement or structure" upon which the lien is claimed. 
Accordingly, work done that is not a part of the "building, 
improvement or structure" is irrelevant in assessing lien 
priorities. Pioneer Sav. & Trust v. Rue, 1989-NMSC-079, 
109 N.M. 228, 784 P.2d 415; First Interstate Bank v. Hutch- 
ens, 1991-NMSC-086, 112 N.M. 497, 816 P.2d 1119. 

Determination of priority of subcontractor's lien 
on a home for providing materials and labor, vis-a-vis that 
of a mortgage recorded after work has already commenced 
on the construction project, relates back to the date when 
any construction actually commenced, even though the 
subcontractor's work commenced after the mortgage was 
recorded. Valley Fed. Sav. & Loan Ass'n v. T-Bird Home 
Ctrs., Inc., 1987-NMSC-067, 106 N.M. 223, 741 P.2d 826. 

Prior recorded mortgages protected. — Although 
the statute in terms prefers mechanics’ and material- 
men's liens, the court has construed its language to pro- 
tect mortgage liens recorded prior to commencement of 
work. House of Carpets, Inc. v. Mortg. Inv. Co., 85 N.M. 560, 
514 P.2d 611 (1973). 
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As the mortgage was recorded prior to commencement a continuing contract during construction, and fact that 
of any work or the delivery of any materials to the con- owner paid for all deliveries made before a mortgage was 
struction site, absent any other facts, the mortgage lien recorded, did not give the mortgagee priority over materi- 
would clearly prevail over the materialmen's liens by rea- alman for materials furnished later. Maxwell Lumber Co; 
son of this statute. House of Carpets, Inc. v. Mortgage Inv. v. Connelly, 1930-NMSC-034, 34 N.M. 562, 287 P. 64, © 
Co., 1978-NMSC-095, 85 N.M. 560, 514 P.2d 611. Attachment with priority. — Plaintiff seizing real es- 

Priority of obligatory advances under mortgage tate under writ of attachment and service of lis pendens 
previously recorded. — A first mortgagee making fu- notice acquired lien having priority over mechanic's lien 
ture advances, which are optional and not obligatory for work done after the filing of lis pendens notice. Bell v, 
under the first mortgage, with actual knowledge ofan Gaylord, 1891-NMSC-032, 6 N.M. 227, 27 P. 494) », 
intervening lien, cannot obtain priority for subsequent Law ‘reviews. — For article, "The Warehouseman vs. 
advances over the intervening lien; however, where the the Secured Party: Who Prevails When the Warehouse- 
making of the advances is obligatory upon the mortgagee man's Lien Covers Goods Subject to a Security aacvinesers 
or beneficiary, the lien of a mortgage or trust deed receives see 8 Nat. Res. J. 3831 (1968), 
priority over mechanics’ liens when the mortgage or deed Am, Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 
has beensrecorded before the mechanics' lien attaches, Jur. 2d Mechanics' Liens § 265 et seq, 
despite the fact that advances are actually given subse- Rights of seller of fixtures, retaining title inatee or 
quently to this time. House of Carpets, Inc. v. Mortgage a lien thereon, as against holder of mechanic's lien, 13 
Inv. Co,, 1973-NMSC-095, 85 N.M, 560,514 P.2d 611. A.L.R. 459, 73 A.L.R. 748; 88 A.L.R. 1318; 111 A.L.R. 362, 

If no default, mortgagee's advances obligatory. — 141 A.L.R, 1283. 

Note which concludes with a statement that if it becomes Priority of vendor's lien atte exdootng’ contract for 
immediately due and payable, as a result of an event of sale of realty, over mechanic's lien for labor or materials 
default, the appellant will be under no obligation to ad- furnished purchaser, 58 A.L.R. 947, 102 A.L.R. 233. 

vance any additional portion of this note and shall incur Right of one who pays, or advances money or assumes 
no liability for refusing to do so, infers that if there are no obligation to pay, labor or materialman, to mechanic: s lien 
events of default, the mortgagee was obligated to continue or priority; 74 A.L:R. 522. 

making advances under the note and, hence, the making of Remedy available to holder of mechanic's lien which 
future advances is obligatory.rather than optional. House has priority over antecedent mortgage or vendor's title or 
of Carpets; Inc. v, Mortgage Inv. Co., 1973-NMSC-095, 85 lien as regards the improvement but not as regards the 
N.M. 560, 514 P.2d 611. land, where it is impossible or impracticable to remove 

Mortgagee retains priority with contemporane- the improvement, 107 A.L.R, 1012. 
ous discharge and new mortgage. — Where the holder Constitutionality of statute giving to lien for aitesatian 
of a senior mortgage discharges it of record, and contem- of property pursuant to public requirement, mechanic's 
poraneously therewith takes a new mortgage, he will not, lien or similar lien, preference over pre-existing moxtgane 
in the absence of paramount equities, be held to have sub- or other lien, 121 A. L.R, 616, 141 A.L.R. 66, 
ordinated his security to an intervening mechanic's lien. Amount of owner's obligation under his guaranty of 
Houston Lumber Co. v. Skaggs, 1980-NMSC-068, 94 N.M. subcontractor's or materialman's account, as deduct- 
546, 613 P.2d 416. ible from amount otherwise due principal contractor, as 

Lien precedes any mortgage or trust deed not re- against claims of other subcontractors-as materialmen, 
corded. Stearns-Roger Mfg. Co. v. Aztec Gold Mining & 153 A.L.R. 759. 

Milling Co., 1908-NMSC-001, 14 N.M. 800, 93 P. 706. Priority between mechanics' liens and advances made 

Mortgage without priority where continuing under previously executed mortgage, 80 A.L.R.2d 179. 
contract. — Where owner contracted to buy materi- 56 C.J.S, Mechanics' Liens §§ 220 to 245. G 


als and pay within 30 days after each shipment, it was 


48-2-6. Time for filing lien claim; contents. 


Every original contractor, within one hundred and twenty days after the completion of his con- 
tract, and every person, except the original contractor, desiring to claim a lien pursuant to Sec- 
tions 48-2-1 through 48-2-19 NMSA 1978, must, within ninety days after the completion of any 
building, improvement or structure, or after the completion of the alteration or repair thereof, or 
the performance of any labor in a mining claim, file for record with the county clerk of the county 
in which such property or some part thereof is situated, a claim containing a statement of his de- 
mands, after deducting all just credits and offsets. The claim shall state the name of the owner or 
reputed owner, if known, and also the name of the person by whom he was employed, or'to whom 
he furnished the materials, and shall include a statement of the terms, time given and the condi- 
tions of the contract, and also a description of the property to be charged with the lien, sufficient 
for identification. The:claim must be verified by the oath of himself or of some other person. 


History: Laws 1880, ch. 16, § 6; C.L. 1884, § 1524; 


B. IDENTIFICATION OF LAND. 
C.L. 1897, § 2221; Code 1915, § 3323; Laws 1921, ch. C. IDENTIFICATION OF PARTIES, 
108, § 1; C.S, 1929, § 82-206; 1941 Comp., § 63-206; 1953 D. STATEMENT OF TERMS. - 
Comp., § 61-2-6; Laws 1979, ch. 168, § 1. EK. STATUTE OF LIMITATIONS. 
‘ FL VERIFICATION. 
I. GENERAL CONSIDERATION, G. SUFFICIENCY OF NOTICE. 


II. SUFFICIENCY OF CLAIM. 
A. INGENERAL. Ill. GENERAL DEFINITIONS, 
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I, GENERAL CONSIDERATION. 


Compiler's notes. — Sections 48-2-18 and 48-2-19 
NMSA 1978, referred to in the first. sentence, were re- 
pealed by Laws 1981, ch. 352, § 2. 


* ANN! OTATIONS 


Mechanics' lien law is remedial in nature, equi- 
table in its enforcement and should be liberally construed. 
Garrett Bldg. Ctrs., Inc. v. Hale, Es NMSC- 009; 95 N.M. 
450, 623 P.2d 570, 

Purpose of statutory estes nas _— sdn determin- 
ing whether there has been substantial compliance, the 
purpose of the requirements of this section must be kept 
in mind, the primary object being to give notice to sub- 
sequent purchasers and encumbrancers and. inform the 
owner of the extent and nature of the lienor's claim. Marsh 
v. Coleman, 1979-NMSC-067, 93 N.M: 325, 600 P.2d 271; 
Garrett Bldg. Ctrs., Inc. v. Hale, 1981-NMSC-009, 95 N.M. 
450, 623 P.2d 570. 

This statute must. be liberally construed. 
Hot Springs Plumbing & Heating Co.. wv: Wallace, 
1933-NMSC-092, 38 N.M. 3, 27 P.2d 984, 

Liberal: construction. — The. Mechanics’ Lien Law, 
though in derogation of the common law, is: remedial in 
its nature and is to have a liberal construction. Chavez v. 
Sedillo, 1955-NMSC-039, 59 N.M. 357, 284 P.2d 1026. 

Supreme court will follow California deci- 
sions in construction of lien.statute. Chavez v. Sedillo, 
1955-NMSC-039, 59 N.M. 357, 284 P.2d 1026, 

Only substantial compliance with terms of this 
section is required. Marsh v. Coleman, 1979-NMSC-067, 
93 N.M. 325, 600 P.2d 271; Garrett Bldg. Ctrs., Inc. v. Hale, 
1981-NMSC-009, 95 N.M. 450; 623 P.2d 570. 

Claimant's name must appear on claim of lien. — 
There is no requirement. under this section that a claim 
of lien contain a description of the typeof entity that filed 
it; it is only necessary that the name of the claimant ap- 
pear on the claim of lien, and courts have been liberal in 
upholding claims or statements in this respect. Marsh v. 
Coleman, 1979-NMSC-067,.93.N.M, 325, 600,P.2d 271. 

Proof under pleadings inexcusable trouble, ex- 
pense. — Where under pleadings upon which the plain- 
tiff has elected to stand he would have to prove matters at 
variance with the claim of lien he is seeking to foreclose, 
to put the parties to proof would result in inexcusable 
trouble and expense. Chavez v. Sedillo, 1955-NMSC-089, 
59 N.M. 357, 284 P.2d 1026. 

Separate orders for material did not create 
separate liens where the understanding was that 
the materialman would furnish as much as the owner 
needed. Hot Springs Plumbing & Heating Co. v. Wallace, 
1933-NMSC-092, 38 N.M. 3, 27 P.2d 984. 

When overstatement of amount due no invalida- 
tion. — In the absence of fraud or bad faith, an overstate- 
ment of the amount due does not invalidate a claim of 
lien. Marsh. v. Coleman, 1979-NMSC-067, Ka N.M. 325, 
600 P.2d 271. 

Effective recording without full et tee — Mate- 
rialman's lien was filed for record within contemplation of 
statute even though it was accepted by the'clerk without 
requiring payment of the full fee therefor, and the lien was 
superior to subsequent mortgage liens upon the premises 
therein described. Hedrick v.. Jagger, 1942-NMSC-047, 46 
N.M. 379, 129 P.2d 340. 

Superintendent's claim void. — A superintendent's 
claim for a fixed sum for all his services, part of which was 
not within the scope of the statute, was void in toto. Boyle 
v, Mountain Key Mining Co., 1897-NMSC-024, 9 N.M..237, 
50 P. 347. 

Notice requirement for a workers' compensa- 
tion insurer's,claim of a lien right against a perfor- 
mance bond, given in connection with a state construction 
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project, was governed by this article, and not by the Lit- 
tle Miller Act, Sections 13-4-18 to 13-4-20 NMSA 1978. 
State ex rel. Mountain States Mut. Cas. Co. v, KNO, Inc., 
1987-NMSC-068, 106 N.M. 140, 740 P.2d 690. , 


II, SUFFICIENCY OF CLAIM. 
A. IN GENERAL. 


No: special statutory requirements for the’ al- 
legations in complaints to enforce a mechanic's lien. 
Daughtrey v. Carpenter, 1970-NMSC-151, 82 N.M. 173, 
477 P.2d 807. 

Alteration of original lien claim did not void it 
where cross claim of appellee was not based upon the 
original lien claim, but upon supplemental lien claim at- 
tached to the pleading which appeared to be timely filed, 
to contain the necessary recitals, and to be properly veri- 
fied, Daughtrey v. Carpenter, 1970-NMSC-151, 82 N.M. 
173, 477 P.2d 807. 

Notice attachment to complaint not required. — 
In action to foreclose, a copy of the notice of lien need not 
be attached to the complaint, the action not being founded 
on the notice, Weggs v. Kreugel, 1922-NMSC-021, 28 N.M. 
24, 205 P. 730, 

Recorded lien, lacking acknowledgment, valid 
and binding between parties. — A valid materialmen's 
lien which lacked an acknowledgment, but had been filed 
and recorded, was valid and binding as between the par- 
ties to an action on the lien. Garrett Bldg. Ctrs., Inc. v. 
Hale, 1981-NMSC-009, 95 N.M, 450, 623 P.2d 570. 

Evidence. — Circumstantial evidence is sufficient to 
foreclose on a materialmen's lien. Consol. Elec. Distribs., 
Inc. v. Santa Fe Hotel Group, LLC, 2006-NMCA-005, 138 
N.M. 781, 126 P.3d 1145. 

Direct evidence is not required to pptablieh the required 
elements for a valid lien, Consol, Elec. Distribs., Inc. v. 
Santa Fe Hotel Group, LLC, 2006- NMCA- 085, 138 N.M. 
781, 126 P.3d 1145. 


B. IDENTIFICATION OF LAND. 


Claim should contain a description of the prop- 
erty sufficient for identification. Ackerson v. Albu- 
querque Lumber Co., 1934-NMSC-010, 38 N.M. 191, 29 
P.2d 714. 

Requirement of land identification in claim com- 
plied with. — Where lien form claim listed mechanics' 
claim as against lot upon which minor portion of building 
was located but statement of charges for work completed 
correctly described address of building and owners admit- 
ted in answer that building was located at the named ad- 
dress, statute requiring that land identified in lien claim 
be land upon which improvements were made was com- 
plied with, Boone v, Smith, 1968-NMSC-172, 79 N.M. 614, 
447 P.2d 23. sue 

Insufficient identification of land, — Property de- 
scribed as "Lot one (1) of block numbered thirty-five (35) 
in the Terrace Addition" was not sufficiently identified 
where there was no block 35 in the Terrace Addition. Ack- 
erson v. Albuquerque Lumber Co., 1934-NMSC-010, 38 
N.M. 191, 29 P.2d 714. 

Actual knowledge irrelevant as to land descrip- 
tion. — Actual knowledge plays no part in the test of 
description "sufficient for identification," and the same 
rule applies in case of the owner or one in possession of 
the facts as against the subsequent. purchaser or encum- 
brancer in good faith, Ackerson v. Albuquerque Lumber 
Co., 1934-NMSC-010, 38 N.M. 191, 29 P.2d 714. 


C. IDENTIFICATION OF PARTIES. 


Owner identification sufficient. — Notices of claims 
for mechanics' liens were not insufficient because they 
alleged that the defendant "was the owner or reputed 
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owner" of the mine against which the liens were sought 
to be established, since the designation made no differ- 
ence in the liability. Minor v. Marshall, 1891-NMSC-029, 6 
N.M. 194, 27 P. 481. 

Contrasting party required to be named. — This 
section did not require lien claimant to advise owner that 
lien was created by virtue of contract made with owner's 
agent, but it did require claimant to give owner name of 
party with whom contract was made. Ford v. Springer 
Land Ass'n, 1895-NMSC-011, 8 N.M. 37, 41 P. 541, aff'd, 
168 U.S..518, 18 S. Ct. 170, 42 L. Ed. 562 (1897); ES, Post 
& Co, v. Miles, 1893-NMSC-033, 7 N.M. 317, 34 P. 586. 


D. STATEMENT OF TERMS, 


Claim showing amount due sufficient. — Claim 
for mechanic's lien was sufficient, which showed amount 
due after deducting credits and offsets for excavation 
and embankments made under special contract, copy of 
which was attached to claim. Springer Land Ass'n v. Ford, 
168 U.S. 513, 18°S. Ct. 170, 42 L. Ed. 562 (1897), affig, 
1895-NMSC-011, 8 N.M. 37, 41 P. 541. 

Statement of contract terms. — This section requires 
"a statement of the terms, time given and conditions of his 
contract" and where under this recital in the printed form 
is typed "30 days net cash," the lien claim would comply 
with the requirements of the statute. Daughtrey v. Car- 
penter, 1970-NMSC-151, 82 N.M. 173, 477 P.2d 807. 

Requirements for lien claim. — The claim of lien 
must not only contain a statement of the terms, time 
given and conditions of the contract, but such statement 
must be true. Chavez v, Sedillo, 1955. -NMSC-039, 59 N.M. 
357, 284 P.2d 1026. 


EK. STATUTE OF LIMITATIONS. 


Materialmen's liens must be filed within statu- 
tory period, after which the remedy becomes unavail- 
able to the claimant. Garrett Bldg. Ctrs., Inc. v. Hale, 
1981-NMSC-009, 95 N.M. 450, 623 P.2d 570. 

Lien timely filed 90 days after job completion. 
— Where the lien was filed on July 25, 2001, as the 
job was ‘completed on April 26, 2001, and 90 days from 
April 26 expired on July 25, the lien was timely filed. 
Consol, Elec. Distribs., Inc. v. Santa Fe Hotel Group, LLC, 
2006-NMCA-005, 138 N.M. 781, 126 P.3d 1145. 

No running of limitations where structure not sub- 
stantially completed. — Where contractor failed to in- 
stall elevating doors to a driveway through a wall of funeral 
home structure, or seven wheel guards on driveway, or iron 
pipe balcony rail, or ornamental iron grilles on three win- 
dows, structure was not substantially completed so as to 
start running of limitations against a mechanic's lien. Al- 
lison v, Schuler, 1984-NMSC-072, 88 N.M. 506, 36 P.2d 519. 

"Substantial completion" of a building, improvement 
or structure is adequate to start the running of the limi- 
tation period within which a claim of Ken of a material 
supplier must be filed. Tabet Lumber Co. v. Baughman, 
1968-NMSC-061, 79 N.M. 57, 489 P2d 706. ~ 

Explanation of "substantial completion". — Un- 
der former law, it was held that substantial completion 
was completion within meaning of provision of Mechan- 
ic's Lien Law (prior to 1921 amendment) requiring sub- 
contractor to file lien within 60 days after completion of 
building. Baldridge v. Morgan, 1910-NMSC-008, 15 N.M. 
249, 106 P. 342; Genest v. Las Vegas Masonic Bldg. Ass' n, 
1902-NMSC- 003, 11 N.M. 251, 67 P. 743. 

Building is “gubstantially completed" notwith- 
standing trivial imperfections or omissions, Tubet 
Lumber Co. v. Baughman, 1968-NMSC-061, 79 N.M. 57, 
439 P.2d 706, 

A building is substantially completed for purpose 
of determining timeliness of mechanics’ liens when 
all of the essentials necessary to the full accomplishment 
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of the purpose for which the building has been con- 
structed are performed. Tabet Lumber Co. v. Baughman, 
1968-NMSC-061, 79°N.M. 57, 439 P.2d 706. © 

Period limited for filing a lien begins to run, as to 
each item of a running account, from the date when the last 
item was furnished. Skidmore v. Eby, 1953-NMSC-098, 57 
N.M. 669, 262 P.2d 370. 

Lien timely filed two months after furnishing ma- 
terials. — Where none of the several suspensions of work 
on the house were caused by any act or default chargeable 
to the material furnisher, and all of them were occasioned 
by the contractor's recurring breaches of the construction 
contract, and where the owner never abandoned his at- 
tempts to persuade the contractor to resume work and 
complete his original contract, twice amended, and al- 
though it took 83 months to finish the job, and where the 
owner paid all material bills due the materialman except 
those incurred during the last 18 months before comple- 
tion, under such circumstances the lien filed within two 
months after furnishing the last item of material was filed 
in time. Skidmore v. Eby, 1953-NMSC-098, 57 N.M. 669, 
262 P.2d 370. 

Suit filed timely within six months after debt due. 
— If the agreement contemplated time in which to pay 
(credit) then the requirement that suit to foreclose the 
lien must be brought within one year after filing was ex- 
tended so as to make timely a suit filed within six months 
after the debt'was due, but not later than two years after 
completion of the work. Mut. Bldg. & Loan Ass'n v. Fidel, 
1968-NMSC-015, 78.N.M. 673, 437 P.2d 134, 

Abandonment equivalent to completion. — Where 
dumbwaiter accessory was abandoned by agreement of 
contractor and homeowners more than 90 days before 
lumber supplier filed mechanic's lien, such abandonment 
was equivalent in law to completion for purpose of deter- 
mining timeliness of filing of mechanic's lien, Tabet Lum- 
ber Co, v. Baughman, 1968-NMSC-061, 79 N.M. 57, 489 
P.2d 706. 

Temporary interruption not abandonment, — The 
temporary interruption in the furnishing of materials by 
a materialman, pending the making of more satisfactory 
credit arrangements, is not an abandonment of the un- 
dertaking to start the running of limitations. Hot Springs 
Plumbing & Heating Co. v. Wallace, 1983-NMSC- oe8, 38 
N.M. 3, 27 P.2d 984. 

Omitting work to seek additional finandes did 
not constitute abandonment. Allison v. nSehusmery 
1934-NMSC-072, 38 N.M. 506, 36 P.2d 519. 

Equitable tolling. — District court acted within its 
discretion in applying equitable principles to toll the run- 
ning of the filing deadline; although the contractors were 
told they would be paid upon inspection of the property 
and closing of the loan, they did not receive notice of an 
inspection or closing date despite repeated attempts to se- 
cure such information from the loan officer, and as such, 
the running of the 120-day filing deadline started from 
the time that the contractors realized they would not be 
paid in full from the proceeds of the owners' loan. Chase 
Manhattan Mortg. Corp. v. Caraway, 2008 Nee es 
133 N.M. 291, 62 P.3d 748. 

Right to foreclosure existed immediately upon 
filing lien, and the six-month period of limitations im- 
mediately began to run, and any disability which arrests 
the running of the statute must exist at the time the right 
of action accrues, The statute having once attached, the 
period will continue to run, and is not suspended by any 
subsequent disability. Mut. Bldg, & Loan Ass'n v. Fide, 
1968-NMSC-015, 78 N.M. 678, 437 P.2d 184. 

No foreclosure right upon filing invalid lien) 
— The mere filing of a materialman's lien did not give 
defendant the right to foreclose the lien, where the lien 
was invalid from its inception because it was filed after 
defendant knew that the swimming pool heater he had 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


48-2-6 


furnished was not actually used, and it was not a part of 
the swimming pool. Branch v. Mays, 1976-NMCA-086, 89 
N.M. 536, 554 P.2d 1297. 

No extension unless offered accepted. — The claim 
and statement which constituted a mechanic's lien had to 
be filed within 60 days (now 90 days) after completion of 
the contract, and a proposal to extend the contract unless 
accepted was of no effect as an extension. Wiley v. San Pe- 
dro & Canon Del Agua Co., 1889-NMSC-009, 5 N.M. 111, 
20 P, 115. 

Abbreviated filing period contingent on notice 
to subcontractor. — Where no notice was given by the 
contractor to the subcontractor as required in Paragraph 
B of 48-2-10.1 NMSA 1978 (repealed), the abbreviated 
20-day notice requirement of that section is not appli- 
cable, and a subcontractor is entitled to rely on the 90- 
day notice provision of this section. Pyburn v. Kirkpatrick, 
1987-NMSC-076, 106 N.M. 247, 741 P.2d 1368. 

Time for filing. — Under former law, it was held that 
the provision of the mechanic's lien statute (prior to 1921 
amendment) requiring subcontractor to file lien within 60 
days after completion of building did not fix period of time 
during which a lien of a subcontractor had to be filed, but 
fixed a point of time after which such lien could not be 
filed. Baldridge v. Morgan, 1910-NMSC-0038, 15 N.M. 249, 
106 P. 342, 


F. VERIFICATION. 


Verification requirement of this section is to be 
liberally construed. Garrett Bldg. Ctrs., Inc. v. Hale, 
1981-NMSC-009, 95 N.M. 450, 623 P.2d 570. 

Verification of entire claim required. — The 
claim itself, and not any one or more averments of the 
claim less than all, must be verified. Minor v. Marshall, 
1891-NMSC-029, 6 N.M. 194, 27 P, 481. 

Verification is a mandatory precondition to the 
lien's validity, — The use of the word "must" in the stat- 
ute requiring verification by oath conveys the legislature's 
setting a mandatory precondition to the lien's validity. In 
enacting this section, the legislature required some posi- 
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tive affirmation of good faith undertaken upon oath as to _ 


the contents of a notice of lien to render any claim thereof 
valid. Without verification, no lien is created, Sonida, LLC 
v. Spoverlook, LLC, 2016-NMCA-026. 

In a dispute arising out of or relating to a lien action 
following a dispute over construction of a house, where 
plaintiff filed a.claim of lien against the home to protect 
its interests, but where none of the lien documents in- 
cluded any language verifying upon oath the truth of its 
contents, plaintiff's claims of lien were void ab initio be- 
cause no valid lien was created, and they could not there- 
fore support a foreclosure action on the lien as a matter of 
law, or provide any basis-for action under 48-2-14 NMSA 
1978 or attorney fees to be awarded under that statute. 
Sonida, LLC v, Spoverlook, LLC, 2016-NMCA-026, 

Failure of verification fatal. — Where, though claim 
for mechanic's lien purported to have been sworn to, nei- 
ther the signature nor seal of the officer before whom it 
was purportedly verified appeared, such failure was fatal 
to admissibility of the paper as a claim of lien and to the 
right to enforce any lien based thereon. Finane v. Las Ve- 
gas Hotel & Improvement Co., 1885-NMSC-023, 3 N.M. 
(Gild.) 411, 5 P. 725, overruled on other. grounds by Ford 
v. Springer Land Ass'n, 1895-NMSC-011, 8 N.M, 37, 41 
P. 541. 

Substantial compliance as to verification is all 
that is required. Lyons v. Howard, 1911-NMSC-039, 16 
N.M. 327, 117 P. 842. 

Insufficient compliance with verification require- 
ments. — A total absence of any words confirming cor- 
rectness, truth or authenticity by affidavit, oath, deposi- 
tion or otherwise, is not sufficient compliance with the 
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requirements of a verification. Home Plumbing & Con- 
tracting Co, v. Pruitt, 1962-NMSC-075, 70 N.M. 182, 372 
P.2d 378. 

Acknowledgment to mechanics' lien in form pro- 
vided by Section 14-13-9 NMSA 1978 (repealed) is 
insufficient to comply with the verification requirement 
of this section. N.M. Properties, Inc. v. Lennox Indus., Inc., 
1980-NMSC-087, 95 N.M. 64, 618 P.2d 1228. 

Clerk of district court of sister state could ad- 
minister oath to a lien claimant when, under the laws 
of the sister state, such clerk was empowered to admin- 
ister oaths, especially where the laws of New Mexico rec- 
ognized the right of clerks to administer oaths. Genest v. 
Las Vegas Masonic Bidg. Ass'n, 1902-NMSC-003, 11 N.M. 
251, 67 P. 748. 

Lien claim could be acknowledged by clerk of 
probate court, in absence of an authorizing statute, 
because clerks of courts of record at common law could 
administer oaths: and the probate court met the require- 
ments of a common-law court of record. Bucher v. Thomp- 
son, 1893-NMSC-010, 7 N.M, 115, 32 P. 498. 

This act does not require an affidavit to claim of 
lien; claim is sufficient if signed by a party, and if notary 
or other proper officer says that it is sworn to by the per- 
son signing it. Lyons v. Howard, 1911-NMSC-039, 16 N.M. 
327, 117 P. 842. 


G. SUFFICIENCY OF NOTICE. 


Exact statutory words not required. — Notice of 
mechanic's lien was not fatally defective for failure to use 
exact words of statute as to amount remaining due after 
allowing all just credits and offsets, Hobbs v. Spiegelberg, 
1885-NMSC-014, 3 N.M. (Gild.) 357, 5 P. 529, 

Signature sufficient. — A notice of lien is not void be- 
cause the Christian name of the person signing was des- 
ignated by initials. Pearce v. Albright, 1904-NMSC-015, 12 
N.M., 202, 76 P. 286. 

Notice where record filed as to balance. — Where 
claim was simply the account of the laborer or material- 
man, notice thereof could be filed for record simply in the 
form of ordinary bookkeeping, showing on one page the 
debits, on the opposite page the credits, striking a balance 
and alleging under oath that the amount there stated was 
due. Hobbs v. Spiegelberg, 1885-NMSC-014, 3 N.M. (Gild.) 
357, 5 P: 529. 

If actual notice, no claim of ignorance by owner. 
— The primary object of filing the claim is to give notice 
to subsequent purchasers and encumbrancers and in- 
form the owner of the extent and nature of the lienor's 
claim and as defendant was the owner he cannot right- 
fully claim that he was ignorant of the extent and nature 
of the lienor's claim, having in fact actual notice of the 
terms and conditions of the contract. Crego Block Co, v. 
D.H. Overmyer Co., 1969-NMSC-117, 80 N.M. 541, 458 
P.2d 793. 


Ill. GENERAL DEFINITIONS. 


"Original contractor" defined. — As bearing on time 
for filing claim of lien, every person who deals directly 
with the owner of property and who, in pursuance of a 
contract with him, performs labor or furnishes materials 
is an original contractor. Gray v. N.M. Pumice Stone Co., 
1910-NMSC-036, 15 N.M, 478, 110 P. 603. 

Materialman as "original contractor". — A ma- 
terialman who sells material to a conditional vendee in 
possession is dealing with the "owner" and is an "origi- 
nal contractor." Freidenbloom v, Pecos Valley Lumber Co., 
19380-NMSC-081, 35 N.M. 154, 290 P. 797. 

Materialmen furnishing plumbing and heating 
supplies for a building are "original contractors" un- 
der this statute and required to file claim within 120 days 
(now 90 days) after completion of contract. Hot Springs 
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Plumbing & Heating Co. v: Wallace, 1933-NMSC-092, 38 
N.M. 8, 27 P.2d 984. - 

Legal title not necessary to be "owner". — One 
who pays part of the purchase price for real estate and 
takes possession in order to make improvements where 
it-is expected that he will remain in possession,;:making 
subsequent payments, is an "owner" under this section, 
not withstanding that legal title was in name of another, 
Hill v. Long, 1956-NMSC-066, 61.N.M. 299, 299 P.2d 472. 

Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 

Am. Jur, 2d, A.L.R. and C.J.8, references, — 53 Am, 
Jur. 2d:Mechanics' Liens § 175 et seq. 

Requisites and sufficiency of notice of mechanic's lien in 
case of "cost plus" contract, 26 A.L.R. 1328. 

Substitution. or replacement of material as affecting 
time for filing mechanic's lien, 54 A:L.R, 984. 

Agreement for, or acceptance of, other security as af- 
fecting right to lien of one who pays, or advances money 
or assumes obligation to pay laborer or materialman, 74 
A.L.R. 581, 

Right to amend notice of claim after expiration of time 
for filing claim, 81 A.L.R. 360. 

Right of one other than contractor, laborer or material- 
man to file mechanic's lien, 88 A.L.R. 11. 

Time when contractor commenced work or time when 
labor or material for which lien is claimed was furnished 
as date of mechanic's lien, 88 A.L.R.925. ~ 


Continuing contract, transaction or account, what 
constitutes as regards time for filing mechanic's lien, 97 
A.L.R. 780. 4 

Removal by; or return to,:claimant of part of matérial 
furnished as affecting time for filing claim, 122 A.L.R. 755. 

Description and location of land required in notice of 
claim or statement, 52 A.L:R.2d 12. 

Sale of real property as’ affecting time for filing notice of 
or perfecting mechanic's lien as against purchaser's inter- 
est, 76 A.L.R.2d 1163. 

Time for filing notice or claim of mechanic's lien where 
claimant has contracted with general contractor and later 
contracts directly with owner, 78:A.L.R.2d 1165. 

Sufficiency of notice under statute making notice by 
owner of nonresponsibility necessary to prevent mechan- 
ic's lien, 85 A.L.R.2d 949, 

Sufficiency of designation of owner in notice, claim*or 
statement of mechanic's lien, 48 A.L.R.3d 153; 

Abandonment of construction or of contractias affecting 
time for filing mechanics’ liens or time for giving oe to 
owner, 52 A.L.R.3d 797. 

Liability of purchaser of real estate on mocaatle s didn 
based on goods or labor supplied to chirp but filed after 
title passed, 33 A.L.R.4th 1017. 

56 C.J.S. Mechanics' Liens §§ 132, 140, 141, 153, 155 to 
195, 


48-2-7. [Claims against two or more buildings or improvements; 
statement of amount due; loss of preference. | 


In every case in which one claim is filed against two or more buildings, mining claims or other im- 
provements owned by the same person, the person filing such claim must at the same time designate 
the amount due to him on each of such buildings, mining claims or other improvements, otherwise the 
lien of such claim is postponed to other, liens, The lien of such claimant,does not extend beyond the 
amount designated as against other creditors having liens, by judgment, mortgage or otherwise, upon 
either of such buildings or other improvements, or upon the land upon which the same are situated. 


History: Laws 1880, ch. 16, § 7; C.L. 1884, § 1525; 
C.L. 1897, § 2222; Code 1915, § 3324; C.S. 1929, § 82- 
207; 1941 Comp., § 63-207; 1953 Comp., § 61-2-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Lien postponed, not voided. — Failure to segregate 
amounts due on each of the buildings does not render lien 
void, but does postpone such unsegregated liens to other 
liens, Post v. Fleming, 1900-NMSC-033, 10 N.M. 476, 62 
P. 1087. 

Claims against two or more buildings. — Omis- 
sion of the amount claimed to be due on each of two 


buildings does not affect the validity of the lien, but\sim- 
ply affects its priority. Allsop Lumber Co. v. Cont'l Cas. Co., 
1963-NMSC-182, 73 N.M. 64, 385 P.2d 625. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 53 Am. 
Jur, 2d Mechanics! Liens 8§ 170, 209, 242, 248, 249, ao et 
seq., 430 et seq. 

Mechanic's) lien: for work on or material for separate 
buildings of one owner, 15'A.L.R.3d°73. 

Enforceability of single mechanic's lien upon several 
parcels against less than’ the entire property liened) = 
A.L.R.3d 1800. 

56 C.J.S. Mechanics' Liens §§ 136, 187, 148 ie 152, 161, 
162, 185 te 188, 193, 194, 196, 216. 


48-2-8. Recording of liens; indexing; fees. 


The county clerk shall make a record of a claim that shall be dudestach as 5 desde and other convey- 
ances are required by law to be indexedand for which the county clerk may receive the same fees 
as are allowed by law for recording deeds and other instruments. Any.claim, the form of which 
complies with the requirements of Chapter 48, Article 2 NMSA 1978, shall be entitled to be filed 
of record. 


History: Laws 1880, ch. 16, § 8; C.L, 1884, § 1526; 


82-208; 1941 Comp., § 63-208; 1953 Comp. § 61.2.6; 


1981, ch-351,)§ 1; 2011; ch. 134, § 19. 
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Cross references. — For fees of recorder, see 14-8-12 Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am; 
NMSA 1978. Jur. 2d Mechanics' Liens §§ 130 et seq., 151, 175, 191 et 
The 2011 amendment, effective July 1, 2011, elimi- seq., 274, 275, 276. 
nated the provision that provided ‘that claims need not Amendment of statement of claim of mechanic's lien as 
comply with Section 14-8-4 NMSA 1978. to designation of owner of property, 81 A.L.R.2d 681. 
ANNOTATIONS 56 C.J.S. Mechanics' Liens §§ 133 to 195, 390, io 


Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 


48-2-9. Petition to cancel lien; security. 


A. The owner of any building, mining claim, improvement or structure subject to a lien under 
Sections 48-2-1 through 48-2-17 NMSA 1978 or an original contractor having a contract with that 
owner may petition the district court for the county in which the property or a part of it is located 
for an order canceling the lien. ; 

B. Upon the filing of the petition, the district court judge shall examine the lien claimant's 
recorded demands and determine an amount sufficient to satisfy the recorded demands and any 
other damages, court costs or attorney fees that may be recovered by the lien claimant. Security, in 
the amount set by the judge and of a type approved by the judge, shall be deposited by the owner 
of the property or original contractor with the district court conditioned on the payment.of any 
sum found to be validly due to the lien claimant. An owner or original contractor may not provide 
a single security for the cancellation of the lien of more than one claimant. 

C. When the security is deposited under this section, the judge of the district court shall imme- 
diately issue an order canceling the lien and shall notify the county clerk with whom the lien was 
filed, Upon the recording of the order, the county clerk shall mark the filed lien as canceled, When 
an order is issued under this subsection, the claimant's lien attaches to the security and is enforce- 
able as to the security in the district court in which it is deposited to the same extent as any other 
lien provided for in Sections 48-2-1 through 48-2-17 NMSA 1978. 


History: 1953 Comp., § 61-2-8.1, enacted by Laws district court for an order to cancel the lien; that an owner 
1975, ch. 68, § 1; 2007, ch. 212,§ 2. or original contractor may not provide a single security 

The 2007 amendment, effective June 15, 2007, pro- for the cancellation of a lien of more than one claimant; 
vided that the owner of property subject to a lien under ° and that when a claimant's lien attaches to security, it is 
48-2-1 through 48-2-17 NMSA 1978 or an original con- enforceable as provided in 48-2-1 through 48-2-17 NMSA 
tractor having a contract with the owner may petition the 1978. 


48-2-10. Limitation of action to enforce. 


No lien provided for in Sections 48-2-1 through 48-2-17 NMSA 1978 remains valid for a longer 
period than two years after the claim of lien has been filed unless proceedings have been commenced 
in a court of competent jurisdiction or in binding arbitration within that time to enforce the lien. A 
contingent payment clause in a contract shall not be construed as a waiver of the right to file and en- 
force a mechanic's or materialman's lien pursuant to Sections 48-2-1 through 48-2-17 NMSA 1978. 


History: Laws 1880, ch. 16, § 9; C.L. 1884, § 1527; when the sale is made, or possibly at a later time, but be- 


C.L. 1897, § 2224; Code 1915, § 3326; C.S. 1929, § 82- fore filing of the claim of lien. Mut. Bldg. & Loan Ass'n 
209; 1941 Comp., § 68-209; 1953 Comp., § 61-2-9; Laws v. Fidel, 1968-NMSC-015, 78 N.M. 673, 437 P.2d 134 (de- 
1979, ch. 168, § 2; 1990, ch. 92, § 1; 2007, ch. 212, § 3. cided under prior law). 

The 2007 amendment, effective June 15, 2007, tolled Commencement of proceeding by filing, service 
the limitation if the lien was submitted to arbitration of motion. — The filing and service of a motion to inter- 
within the two-year period and provided that a contingent vene, accompanied by a pleading setting forth the claim, 
payment clause shall not be construed as a waiver of the constitutes the commencement of a proceeding for the me- 
right to file and enforce a lien. chanic's lien. Brito v. Carpenter, 1970-NMSC-104, 81 N.M. 

The 1990 amendment, effective May 16, 1990, rewrote 716, 472 P.2d 979; Callaway v. Ryan, 1960-NMSC-088, 67 
the section to,the extent that a detailed comparison is im- N.M. 283, 354 P.2d 999, 
practicable. Suit timely if within six vont after debt due. 

— If the agreement contemplated time in which to pay 
ANNOTATIONS (credit), then the requirement that suit to foreclose the 


lien must be brought within one year after filing was ex- 


‘ " Hie soil itll i 
Definition of "credit". Credit! aa that term is used tended so as to make timely a suit filed within six months 


in the statute, refers to terms for payment agreed upon 
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after the debt was due, but not’ later than two years after Automatic stay in bankruptcy proceeding, — 
completion of the work, Mut, Bldg. & Loan Ass'n v, Fidel, Statutory enforcement period was tolled pursuant to the 
1968-NMSC-015, 78 N.M. 673, 437 P.2d 134 (decided prior federal bankruptcy law, where an automatic stay arising 
to 1990 amendment), from the filing of a’ bankruptcy petition had prevented 
Judgment reversed where late filing to enforce the lienholder from foreclosing on property leased by the 
lien, — Under former mechanics' lien statutes the plead- owner to the bankruptcy debtor. Valley Transit Mix of Ru- 
ing seeking the enforcement of a lien against the property idoso, Inc. v. Miller, 928 F.2d 354 (10th Cir. 1991). 
had to be filed in the proper court within one year (now Issue treated as raised by pleadings where tried 
two years) from the date of filing the lien, and where no with consent, — Where appellants made no objection 
such pleading was filed to enforce appellee's lien within to evidence of contractor's license and raised neither the 
that time the judgment for plaintiff had to be reversed. jurisdiction nor the limitation question at trial, and re- 
Brito v. Carpenter, 1970-NMSC-104, 81 N.M. 716, 472 P.2d quested no findings on either question, the requirement 
979 (decided prior to 1990 amendment). of the allegation of a contractor's license was a “matter 
Once attached, statute of limitations not sus- of public policy and did not, otherwise, bear any relation 
pended by subsequent disability, — The right to fore- to the cause of action; and appellant cannot object to ap- 
closure existed immediately upon the filing of the lien, and pellate court treating an issue tried with consent of the 
the period of limitations immediately began to run, and parties as though it had been raised by the pleadings. 
any disability which arrested the running of the statute Daughtrey v, Carpenter, 1970-NMSC-151, 82.N.M. 178, 
had to exist at the time the right of action accrued. The 477 P.2d 807. 
statute having once attached, the period continued to run, Am. Jur, 2d, A.L.R. and C.J.S. references, — 53 Am, 
and was not suspended by any subsequent disability. Mut, Jur, 2d Mechanics' Liens §§ 348 et seq., 408, 409, 410. 


Bldg. & Loan Ass'n v, Fidel, 1968-NMSC-015, 78 N.M. 56 C.J.S, Mechanics' Liens §§ 258, 328 to 330. - 
673, 437 P.2d 134 (decided prior to. 1990 amendment). re un fini 


48-2-10.1. Repealed. | . 
Repeals. — Laws 1989, ch. 801; § 13 repealed 48-2- relating to discharge of liens, effective June 16, 1989. For 
10.1 NMSA 1978, as enacted by Laws 1981, ch. 352, § 1, present comparable provisions, see 48-2A-11 NMSA 1978, 


48-2-11. [Construction with knowledge of owner subjects land to lien; 
notice by owner of nonresponsibility.] 


Every building or other improvement mentioned in the second section [48-2-2 NMSA 1978] of 
this article, constructed upon any lands with the knowledge of the owner or the person having 
or claiming any interest therein, shall be held to have been constructed at the instance of such 
owner or person haying or claiming any interest therein, and the interest owned or claimed shall 
be subject to any lien filed in accordance with the provisions of this article, unless. such owner or 
person having or claiming an interest therein shall, within three days after he shall have obtained 
knowledge of the construction, alteration or repair, or the intended construction, alteration or 
repair, give notice that he will not be responsible for the same, by posting a notice in writing to 
the effect, in some conspicuous place upon said land, or upon the building or other improvement 
situated thereon. 


History: Laws 1880, ch. 16, § 11; C.L. 1884, § 1529; Time for posting. — Although lessor has granted les- 


C.L. 1897, § 2226; Code 1915, § 3327; C.S. 1929, § 82- see rent free for a year in consideration of repairs to the 
210; 1941 Comp., § 63-210; 1953 Comp., § 61-2-10. building, and hence had knowledge that repairs had to be 
Bracketed material. — The bracketed material was made, his posted notice three days after he had knowledge 
inserted by the compiler and is not part of the law. that work had actually begun was timely... Rio Grande 
Lumber & Fuel Co. v. Buergo, 19837-NMSC-078, 41 N.M. 

ANNOTATIONS 624, 73 P.2d 312. 

Any interest claimed. — The reference in Section 48- ‘Time of notice of nonresponsibility as to third 
2-11 NMSA 1978 to "any interest claimed" suggests that, parties. — When the claimant gives the owner, in his 
even if a leasehold constitutes personal property for the claim, the name of the party with whom the contract was 
purposes of Chapter 48, the leasehold can still. be subject made, it becomes the owner's duty, within three days after 
to a mechanic's lien. Jn re Furr's Supermarkets, Inc., 315 he shall have obtained knowledge of the contract, to give 
B.R. 776 (Bankr. D.N.M. 2004) notice that he will not be responsible for the same, and if 

Theory of act..— This. act. is.based..on. considerations he fails to do so he is bound by the lien. £..7, Post & Co. v 
of benefits deemed adequate to overcome constitutional Miles, 1893-NMSC-033, 7 N.M. 317, 34 P. 586. 
barriers, absence of which may not be proved to defeat Personal liability of owner to subcontractors. — 
lien claimed, and to raise against owner the conclusive Property owner cannot be held personally liable to sub- 
presumption that he consented to improvements of which contractors for work and material where there was no 
he knew if within three days after acquiring such knowl- contractual relationship between him and the subcontrac- 
edge he does not post, on premises in another's posses- tors and the principal contractor had agreed to pay them. 
sion, statutory notice of nonliability. Petrakis v. Krasnow, Allison v. Robie, 1934-NMSC- 072, 38 N.M. B06: 36 P.2d 
1949-NMSC-073, 54 N.M. 39, 213 P.2d 220. 519. 
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By posting notice of nonliability, owner does not 
become a guarantor that the notice thus given in statu- 
tory form will always be brought home to potential lien 
claimants, Petrakis v, Krasnow, 1949- NMSC- 073, 54 M. M. 
39, 213 P.2d 220. 

Lien when owner with knowledge, failed to roe 
notice. — Contractor doing earth work in constructing 
ditch and reservoir system was entitled to lien thereon 
and land appurtenant thereto where it appeared that his 
employer, by a contract with the owner, was to receive 
part of the proceeds of sale of such lands when sold at 
an increased value, after construction of the ditch, that 
owner had full notice of the construction contract, and 
that owner gave no notice that it would not be responsible 
for the work as required by this section. Ford v, Springer 
Land Ass'n, 1895-NMSC-011, 8 N.M. 37, 41 P. 541, aff'd, 
168 US. 518, 18 S. Ct. 170, 42 L. Ed. 562 (1897). 

Failure to post notice. — Where the owners of a mine 
have known of the employment of laborers by their agent 
and fail to post notice as above provided, the laborers are 
entitled to a lien. Pearce v. Albright, 1904-NMSC-015, 12 
N.M. 202, 76 P. 286; Post v. Fleming, 1900-NMSC-033, 10 
N.M. 476, 62 P. 1087.) i ' 

Legal owner with duty to post notice. — Where one 
pays part of the purchase price for real estate and takes 
possession in order:to make improvements, but legal title 
remains in another, it is the duty of the party holding le- 
gal title, if he knows the work is being done and he wishes 
to protect his interest in the real estate against the pos- 
sibility of lien claims, to post notice on the property that 
he will not assume any responsibility for any work done 
or material furnished. Hill v. Long, 1956-NMSC-066, 61 
N.M. 299, 299 P.2d 472. 

Vendee under executory contract not vendor's 
agent. — Vendee, under executory contract reserving 
legal title in vendor, though "builder" of improvements 
thereon, was not agent of vendor. Albuquerque Lumber Co. 
v. Tomei, 1926-NMSC-033, 32 N.M. 5, 250 P, 21. 

If no posting because of representation, owner 
protected by equity. — Where contractor's representa- 
tive promised land owner that mechanic's lien would: not 
be filed against 'the land if owner refrained from posting 
a nonresponsibility notice, equitable estoppel applied to 
prevent foreclosure of lien against land by contractor, de- 
spite lack of nonresponsibility notice. Franklin's Earth- 
moving, Inc. v. Loma Linda Park, 1964-NMSC-219, 74 
N.M. 580, 395 P.2d 454. 

Oral notice insufficient. — Where a himbdr company 
sells materials to a purchaser of a lot on contract, title to 
_which has not yet been acquired, oral notice by lot owner 
to the lumber company, that the purchaser has no title, 
is not sufficient'to avoid liability of the lot owner on me- 
chanic's lien absent the posting of the premises required 
by:this section. Albuquerque Lumber Co, v. Montevista Co., 

1934-NMSC-086, 39 N.M. 6, 38 P.2d 77 (1934). 

Notice irrelevant when owner involved in con- 
tract, — An owner of land who, himself, orders or con- 
tracts for.an improvement to be erected thereon cannot es- 
cape responsibility for materials purchased for use in the 
improvement, and the posting of a notice in such a case 
amounts to nothing. Skidmore v. Eby, 1953-NMSC-098, 57 
N.M. 669, 262 P.2d 370. 

This section. is not applicable to a person who caused 
the building to be constructed or who contracted for the 
improvements directly or indirectly. Skidmore v. Eby, 
1953-NMSC-098, 57 N.M. 669, 262 P.2d 370. 

Good. faith posting required. — A vendor under 
executory contract for sale of real estate does not auto- 
matically absolve his premises from liability by the mere 
physical act of posting notices when, contrary to the leg- 
islative intent, the posting was not in good faith and was 
done under circumstances which the vendor must have 
realized would preclude the notice contemplated by the 
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act. Petrakis v. Krasnow, = side ease 3, 54. N.M. 39, 213 
P.2d 220. 

Owner with good faith duty to replace notice. — 
Where owner learns that notice he has previously posted 
has been destroyed or torn down before reasonable time 
has elapsed, good faith calls upon him to repost. Petrakis 
v. Krasnow, 1949-NMSC-073, 54 N.M. 39, 213 P.2d 220: 

Presumption notices remained posted. — Where 
notices of nonresponsibility had been posted securely by 
the vendor on two buildings and on board. fence behind 
which construction was proceeding and the improvements 
contracted for by the purchasers in possession did not 
require demolition of the posting places, supreme court 
presumed that the notices remained posted for adequate 
period of. time to acquaint the persons.whom -they were 
designed to reach with the information to be imparted. Pe- 
trakis v. Krasnow, 1949-NMSC-073, 54 N.M. 39, 213 P.2d 


220. 


Burden shifted to lien claimant by such presump- 


_ tion. — Where presumption has arisen. that notices re- 
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main posted for sufficient time to impart knowledge to 
persons sought to be reached, the burden shifts to the lien 
claimants to develop proof by way of confession and avoid- 
ance to nullify effect of the notice thus attempted. Petrakis 
v. Krasnow, 1949-NMSC-073, 54 N.M. 39, 213 P.2d 220. 

In determining whether articles are fixtures, in- 
tent is the chief test and must-affirmatively and plainly 
appear, Boone v. Smith, 1968-NMSC-172, 79 N.M. 614, 447 
P.2d 23. 

Wiring, heating intended as fixtures subject to 
lien. — Where building required installation of electric 
wiring and heating to be usable and lease provided that 
improvements made by lessee with consent of lessor 
would merge and become part of realty, improvements 
were intended to be fixtures. and subject to mechanics' 
liens. Boone v. Smith, 1968-NMSC-172, 79 N.M. 614,.447 
P.2d:23) 

If improvements not fixtures, lien inapplicable. 
— Where by express terms of a lease it is provided that 
improvements shall not become fixtures, and where the 
nature of the article is such that it is not to be perma- 
nently attached to the land, it probably remains person- 
alty and not subject to a mechanic's lien. Boone v. Smith, 
1968-NMSC-172, 79 N.M. 614, 447 P.2d 23. 

Articles part of building where securely attached. 
— Where articles are securely attached to building and 
are used for the purpose for which they were installed, 
these articles annexed to the building with the owner's 
knowledge became a part of the building itself. Boone v. 
Smith, 1968-NMSC-172, 79 N.M. 614, 447 P.2d 23. 

Foreclosure on mining claims. — In action to fore- 
close liens on mining claims, owner could consistently take 
position that disclaimer provision of section did not apply 
to mining claims and, at same time, contend that if they 
did, she had complied with them. Mitchell v. McCutcheon, 
1927-NMSC-061, 33 N.M. 78, 260 P. 1086 (1927). 

Land identification sufficient. — Where lien form 
claim listed mechanics' claim as against lot upon which 
minor portion of building was located but statement of 
charges for work completed correctly described address 
of building and owners admitted in answer that building 
was located at the named address, statute requiring that 
land identified in lien claim be land upon which improve- 
ments were made was complied with, Boone v. Smith, 
1968-NMSC-172, 79 N.M. 614, 447 P.2d 23. 

Notice to general manager of corporation is suf- 
ficient notice to corporation, Stearns-Roger Mfg. Co. 
v. Aztec Gold Mining & Milling Co,, 1908-NMSC-001, 14 
N.M. 300, 93 P, 706. 

If Oil Act applicable, no enforcement without ex- 
press contract. — Under the Mechanics’ Act, a lien may 
be imposed upon the fee owner's interest if he has knowl- 
edge of the construction and fails to disclaim responsibility 
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therefor in the manner and within the time therein pro- process under orders of lessee or vendee, as "consent," 
vided while under the Oil Act (Section 70-4-1 NMSA 1978 which will subject his interest to mechanics' liens, 4 
et seq.), the fee owner's interest is subject to a lien only if A.L.R. 685. 

he’ expressly so contracts, which is.an obvious conflict if Construction and application of statutory proviaingis 
both acts apply. It was held that a company which built making notice by owner of nonresponsibility for work or 
roads, leveled land, hauled water and provided gravel and improvement on his property necessary to prevent attach- 
load pipe in connection with certain oil and gas explora- ment of mechanic's lien, 123 A.L.R. 7, 85 A.L.R.2d 949, 
tion and drilling were only entitled to assert a lien under . Sufficiency of notice of nonresponsibility, 85 A.L.R. oe 
the Oil Act. Butt v. Vermejo Park Corp., 1976-NMSC-075, 949, 

89 N.M. 679, 556 P.2d 835. 56 C.J.S. Mechanics! Liens §§ 27, 28, 49 to 95. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Knowl- 
edge of owner of improvements or repairs, intended or in 


48-2-12. Contractor liable for liens of subcontractors. 


The contractor shall be entitled to recover upon a lien filed by the contractor only such amount 
as may be due to the contractor according to the terms of the contract, after deducting all claims 
of subcontractors under the contractor who have filed liens for work done and materials furnished, 
and during the pendency of the action, the owner may withhold from the contractor the amount 
of money for which the lien is filed unless the lien was asserted as a result of the owner's failure 
to'pay the contractor for work done and materials furnished, and in case of judgment against 
the owner or the owner's property upon the lien, the owner shall be entitled to, deduct from any 
amount due or to become due by the owner to the contractor the amount of the judgment. If the 
amount of the judgment exceeds the amount due by the owner to the contractor, or if the owner 
settles with the contractor,in full, the owner shall be entitled to recover back from the contractor 
any amount paid by the ownér, in excess of the contract price, and for 8 po the contractor was 
originally the party liable. 


History: Laws 1880, ch. 16, § 12; C.L. 1884, § 1530; discharge the defendant from the liability upon which the 


C.L. 1897, § 2227; Code 1915, § 3328; C.S. 1929, § 82- action is grounded. The supplier, as plaintiff, meets these 
211; 1941 Comp., § 63-211; 1953 Comp., § 61-2-11; tests, without the addition of the contractor. Crego Block 
2007, ch..212, § 4. Co. v. D.H. Overmyer Co., 1969-NMSC-117, 80 N.M. 641, 
The 2007 amendment, effective June 15, 2007, elimi- 458 P.2d 793, 

nated the requirement that the contractor defend an ac- Contractor is not indispensable party in suit: in- 
tion brought by a subcontractor and prohibited the owner volving lien foreclosure. Crego Block Co. v. D.H. Over- 
from withholding money if the lien was asserted as a re- myer Co,, 1969-NMSC-117, 80 N.M. 541, 458°P.2d 793. 
sult of the owner's failure to pay the contractor for work Am. Jur, 2d, A.L.R. and C.J.S. references. — 53 Am. 
done and materials furnished. Jur. 2d Mechanics' Liens §§ 160, 163, 170. 


Rejection of work because not in compliance with prin- 


ANNOTATIONS cipal contract as affecting right of subcontractor or a 
Contractor obligated to owner for judgment, ex- rialman to lien, 16 A.L.R. 981, 
penses of defense. — Owner, who was held liable for the Preexisting indebtedness of contractor to owner as af- 
lien, was entitled to judgment over against contractor for fecting right of subcontractor, materialman or laborer to 
such amount, together with his expenses incurred in de- mechanic's lien, 68 A.L.R. 1263. 
fending the action, since under this section the contrac- Payment in property other than money, mechanic! s lien 
tor was obligated to defend the action at his own expense. as affected by agreement for, 81A.L.R. 766, 
Skidmore v. Eby, 1953-NMSC-098, 57 N.M. 669, 262 P.2d Contractor," who is, within provisions limiting liens 
370. for material or labor to contractor to amount earned but 
Recovery limited to contract. — Under this section, unpaid on contract, or give such liens by ramen ere: as 
a contractor is entitled to recover upon a lien filed by him A.L.R. 1152, 
only such an amount as may be due him according to the Bankruptcy of contractor or sadbitantenetacs effect upon 
terms of his contract. Nickle v, Coulter, 1916-NMSC-054, mechanics' liens of their subcontractors, laborers: and ma- 
22 N.M. 105, 159 P. 673. terialmen, 98 A:L:R.323, | 
Separate finding erroneous where contractors, Subcontractor, lien for labor and materials furnished to, 
owners jointly liable. — In action by subcontractors against money due to principal contractor for public im- 
to enforce lien by assumpsit, on a joint liability of the provement, 112 A.L.R, 815. 
contractors and owners, it was error to find separately Amount of owner's obligation under his guaranty of sub- 
against the owners for sale of the property, and a general contractor's or materialmen's account, as deductible from 
judgment for the money against the contractors. Rupe v. amount otherwise due principal contractor, as against claims 
N.M. Lumber Ass'n, 1885-NMSC- 020, 3 N.M. (Gild.) 393, of other subcontractors or materialmen, 153 A.L.R. 759. 
5 P. 730. Amount for which mechanic's lien may be obtained 
Supplier, not contractor, held indispensable where contract has been terminated or abandoned by 
party. — There is nothing in this section which makes the consent of parties or without fault on contractor's part, 51 
contractor an indispensable party. The tests of indispens- A.L.R.2d 1009, 
ability are whether the plaintiff is the owner of the right Subcontractor's lien, provision against mechanic's lien 
sought to be enforced, and whether he could release and in contract between principal contractor and subcontrac- 


tor as affecting, 76 A.L.R.2d 1087, 75 A.L.R.3d 505. 
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48-2-13 MECHANICS' AND MATERIALMEN'S LIENS 48-2-14 


Right of subcontractor who has dealt only with primary Vacation and sick pay and other fringe benefits as 

contractor to recover against property owner in quasi con- within mechanic's lien statute, 20 A.L.R.4th 1268. 

tract, 62 A.L.R.3d 288, Timeliness of notice to public works contractor on fed- 
Effect of bankruptcy of principal contractor upon me- eral project, of indebtedness for labor or materials fur- 

chanic's lien of a subcontractor, laborer or materialman as nished, 69 A.L.R. Fed, 600. 

against owner of property, 69 A.L.R.3d 1342. 56 C.J.S. Mechanics' Liens §§ 100, 106, 115, 123, 391 to 
Release or waiver of mechanic's lien by general contrac- 396. 

tor as affecting rights of subcontractor or materialman, 75 

A.L.R.3d 505. 


48-2-13. [Rank of liens; order of payment. | 


In every case in which different liens are asserted against any property, the court in the judg- 
ment must declare the rank of each lien, or class of liens, which shall be in the following order, viz: 

A. all persons other than the original contractors and subcontractor; 

B. the subcontractors; 

C. the original contractors. 

And the proceeds of the sale of the property must be applied to each lien, or class of liens, in the 
order of its rank, and whenever, on the sale of the property subject to the \rehn there is a deficiency 
of proceeds, judgment may be docketed for the deficiency in like manner, and with like effect as in 
actions for the foreclosure of mortgages. 


History: Laws 1880, ch. 16, § 13; C.L. 1884, § 1531; Payment to real property lienors of same prior- 
C.L. 1897, § 2228; Code 1915, § 3829; C.S. 1929, § 82- ity. — Once the priority between lienors of real property 
212; 1941 Comp., § 63-212; 1953 Comp., § 61-2-12. is determined according to Section 48-2-5 NMSA 1978, 

Bracketed material. — The bracketed material was this section determines the rank of lienors of the same 
inserted by the compiler and is not part of the law. priority; when payment from the proceeds of foreclosed 

Cross references. — For foreclosure of mortgages, see real property is distributed to lienors of the same rank, 
39-4-1 NMSA 1978 et seq. it must be done pro rata, and without regard.to the time 

in which liens of the same rank vested. Valley Fed. Sav. 
ANNOTATIONS & Loan Ass'n v. T-Bird Home Ctrs., Inc., 1987-NMSC-067, 


Priority in time gives priority in right between lien 106 N.M, 223, 741 P.2d 826. 
holders of the same class. Kemp Lumber Co. v. Howard, Am. Jur. 2d, A.L.R. and C.J.S, references. — 53 Am. 


237 F 574 (8th Cir, 1916). ne 0 aoa ee Liens §§ 265 et seq., 325, 415 et seq., 
56 C.J.S. Mechanics’ Liens $§ 220 to 245, 


48-2-14. Joinder of actions; attorney fees; costs. 


Any number of persons claiming liens may join in the same action, and when separate actions 
are commenced, the court may consolidate them. A prevailing party in a dispute arising out of or 
relating to a lien action is entitled to recover from the other party the reasonable attorney fees, 
costs and expenses incurred by the prevailing party. 


History: Laws 1880, ch. 16, § 14; C.L. 1884, § 1532; allowance unless there is manifest abuse of discretion 
C.L. 1897, § 2229; Code 1915, § 3330; C.S. 1929, § 82- of the court. Montgomery v. Karavas, 1941-NMSC-020, 
218; 1941 Comp., § 63-213; 1953 Comp., § 61-2-13; 45 N.M. 287, 114 P.2d 776; Armijo v. Mountain Elec. Co., 


2005, ch. 120, § 1; 2007, ch. 212, § 5. 1902-NMSC-002, 11 N.M. 235, 67 P. 726 (1902); Pearce v. 

The 2007 amendment, effective June 15, 2007, pro- Albright, 1904-NMSC-015, 12 N.M. 202, 76 P. 286 (1904); 
vided that a prevailing party may recover reasonable at- Baldridge v. Morgan, 1910-NMSC-008, 15 N.M, 249, 106 
torney fees, costs and expenses. P, 342, 

The 2005 amendment, effective June 17, 2005, per- No change in allowance unless abuse of discre- 
mitted the court to award attorney fees to the prevailing tion. — Court of appeals would not change an allowance 
party in a lien foreclosure action. made under this section by the trial court unless there 

was a manifest abuse of discretion. Measday v. Sweazea, 
ANNOTATIONS 1968-NMCA-008, 78 N.M. 781, 438 P.2d 525. 


Trial court alone has authority to allow attorneys 


* sya i] 
, esion, vai allowanos of ators fer gaan Shine By, 10NNC In, NO 8082 


ave yee ie ne A dO ke Sa aen at ae "Reasonable attorney's fee". — While the criteria 
- Daldetde t 1_NMEC.002. under the Rules of Professional Conduct may, in general, 
67 P. 748 (1902); Baldridge v. Morgan, 1910-NMSC-003, determine the reasonableness of a fee, the court does not 


15 N.M. 249, 106 P. 342. : ee 
? ‘ F : Z : set the fee as between the mechanic or materialman and 
Allowance of fees rests in sound discretion of trial his attorney. Under this section, the court simply allows 


court and reviewing court will not alter or change such 


1021 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


48-2-14 


recovery of a "reasonable attorney's fee" from the owner. 
Ulibarri uv. Gee, 1987-NMSC- 118, 106 N.M. 6387, 748 Pad 
10. 

Close scrutiny where amount based'on questions 
collateral to lien. — The reasonableness of the at- 
torney's fee must be closely scrutinized if the amount is 
based on the defense of counterclaims and other questions 
collateral to the enforcement of the lien. Lenz v. Chalami- 
das, 1989-NMSC-067, 109 N.M. 113, 782 P.2d 85. 

Time spent as factor in awarding fees. — The trial 
court's emphasis on time spent as the persuasive factor in 
awarding attorney fees, especially to an attorney inexperi- 
enced in lien foreclosure actions, resulted in an excessive 
award and was an abuse of discretion. Lenz v. Chalami- 
das, 1989-NMSC-067, 109 N.M. 118, 782 P.2d 85: ° 

Remand to trial court as to attorneys fees. — On 
affirmance of judgment foreclosing a lien, the supreme 
court will not fix attorneys fees for services on appeal, but 
will remand for allowance by the trial court at its discre- 
tion. Mitchell v. McCutcheon, 1927-NMSC-061, 33 N.M. 
78, 260 P. 1086. 

Findings of fact for attorney fee awards, — In set- 
ting attorney fee awards, a trial court must make find- 
ings of fact on those factors on which the parties have pre- 
sented evidence. Without findings of fact and conclusions 
of law, the supreme court cannot properly perform its re- 
viewing function. Lenz v. Chalamidas, 1989-NMSC-067, 
109 N.M. 1138, 782 P.2d 85. 

Award of attorney fees on appeal requires statutory 
authority. Alber v, Nolle, 1982- NMCA-085, 98 N.M. 100, 
645 P.2d 456: 

Section permits court to allow additional at- 
torneys fees for appeals. Daughtrey v.: Carpenter, 
1970-NMSC-151,82 N.M. 173,477 P.2d 807. 

Attorneys fees authorized in court of appeals. — 
Although this statute did not authorize an allowance of 
attorney fees in the court of appeals, the clear legislative 
intent was to authorize allowance of attorney fees in the 
trial and appellate courts. To deny an allowance for attor- 
ney fees in this court while authorizing such an allowance 
in the supreme court would be an absurd result. Measday 
v. Sweazea, 1968-NMCA-008, 78 N.M. 781, 438 P.2d 525. 

Attorneys fees treated as costs. — The language of 
this section indicates that any allowance made for attor- 
ney fees should be as costs, and treated the same as the 
money paid for filing and recording the lien. Home Plumb- 
ing & Contracting Co. v. Pruitt, 1962-NMSC- 075, 70 N.M. 
182, 372 P.2d 378. 

An invalid lien cannot be the basis for an award 
of attorney fees. — The use of the word "must" in 48- 
2-6 NMSA 1978, requiring verification by oath, conveys 
the legislature's setting a mandatory precondition to 
the lien's validity. In enacting 48-2-6 NMSA 1978, the 
legislature required some positive affirmation of good 
faith undertaken upon oath as to.the contents of a no- 
tice of lien to render any claim thereof valid, Without 
verification, no lien is created, and cannot provide any 
basis for action under 48-2-14. NMSA 1978 or. attorney 
fees to be awarded. Sonida, LLC v. Spoverlook, LLC, 
2016-NMCA-026. 

In a dispute arising out of or relating to a.lien action 
following a dispute over construction of a house, where 
plaintiff filed a claim of lien against the home to pro- 
tect its interests, but where none of the lien documents 
included any language verifying upon oath the truth of 
its contents, plaintiff's claims of lien were void ab. ini- 
tio because no valid lien was created, and they could 
not therefore support a foreclosure action on the lien 
as a matter.of law, or provide any basis for action un- 
der 48-2-14 NMSA 1978 or attorney fees to be awarded 
under that statute. Sonida, LLC v, Spoverlook, LLC, 
2016-NMCA-026, id 


LIENS AND MORTGAGES 


48-2-14 


Section does not apply to reimbursement of legal 
fees to subcontractors in suits against prime contrac- 
tors for the recovery of work performed. Tyner v, DiPaolo, 
1966-NMSC-129, 76 N.M. 483, 416 P.2d 150: 

Homeowners not entitled to attorneys fees. — 
Although this section allows for the award of attorneys 
fees to successful lien holders, it does not allow recovery 
of attorneys fees by homeowners. This article is meant 
to protect lien holders and not homeowners. Tabet Lum- 
ber Co. v, Romero, 1994-NMSC-0338, 117 N.M. 429, 872 
P.2d 847, 

No attorneys fees where no action. — Where no 
action was filed and no court had exercised its discre- 
tion in allowing filing and attorneys fees to a lien claim- 
ant, he is not entitled to such fees. Price v. Van Lint, 
1941-NMSC-052, 46 N.M. 58, 120 P.2d 611. 

Award for defending counterclaim. — Although 
attorneys fees may be awarded for defending a counter- 
claim, it should be the exception and not the rule to do 
so. Hiatt v. Keil, 1987-NMSC-049, 106 N.M?3, 738 P.2d 
121, 

Attorney's fee held unreasonable. — This section 


‘provides that the fee must be reasonable, and a fee in ex- 
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cess of 300% more than the judgment awarded is patently 
unreasonable. Hiatt v. Keil, 1987-NMSC-049, 106 N.M. 3, 
738 P.2d 121. 

Lien enforcement suit in equity. — A suit for the 
enforcement of a mechanic's lien must be brought on the 
equity side of the court, unless otherwise provided by 
statute. Ford v. Springer Land Ass'n, 1895-NMSC-011, 8 
N.M.'37, 41 P. 541, aff'd, 168 U.S.:518, 18 S. Ct. 170, 42 
L, Ed, 562 (1897), overruled on other grounds by Finane 
v. Las Vegas Hotel & Improvement Co., 1885-NMSC-023, 
3 N.M. (Gild.) 411, 5 P. 725; Ford v. Springer Land Ass'n, 
1895-NMSC-011, 8 N.M..37, 41 P. 541; Rupe v. N.M. Lum- 
ber Ass'n, 1885-NMSC-020, 3 N.M. (Gild.) 393, 5 P. 730; 
Straus v. Finane, 1885-NMSC-024, 3 N.M. (Gild,) 398, 5 
P. 729; Newcomb v, White, 1890-NMSC-007, 5 N.M. 485, 23 
P. 671; Minor v. Marshall, 1891-NMSC-029, 6 N,M. 194, 27 
P, 481 (decided under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 53 Am, 
Jur. 2d Mechanics' Liens §§ 337, 353, 403, 461 et seq. 

Appointment of receiver in action to enforce pica 
liens, 1 A.L.R. 1466. 

Original contractor as necessary party to site by sub- 
contractor or materialman to enforce mechanic's lien 
against property of married woman for work performed 
or materials furnished under a contract’made with her 
husband, 4.A.L.R, 1034. 

Pleadings, verification by agent or attorney, in action to 
enforce, 7 A.L.R. 18. 

Prior action on contract in which claim on mechanic's 
lien might have been asserted by counterclaim, setoff or 
cross petition as bar to subsequent action to foreclose ew, 
8 A.L.R. 714. 

Interpleader against contractor and lien slaturatine 70 
A.L.R. 515. 

What amounts to bringing of suit within limited time 
required by mechanic's lien statute, 75.A.L.R. 695... 

Dismissal of proceeding to enforce mechanic's lien be- 
cause of delay in prosecuting it, 79 A.L.R. 847. . 

Waiver of failure to bring suit to enforce lien in time 
prescribed, by failure to raise objection by demurrer or an- 
swer, 93 A.L.R. 1462. 

Principal contractor as necessary party to suit to en- 
force mechanic's lien of subcontractor, laborer or material- 
man, 100 A.L.R, 128. 

Nonresidence or absence of defendant from state as sus- 
pending running of limitations against action to foreclose 
mechanic's lien, 119 A.L-R. 372. 

56 C.J.8, Mechanics' Liens §§ 296 to 307, 317, 318, 323 
to 330, 338 to 343, 404, 408, 432 to 436. 
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48-2-15 MECHANICS' AND MATERIALMEN'S LIENS 48-2-17 


48-2-15. [Materials exempt from attachment or execution for 
purchaser's debts.] 


Whenever materials shall have been furnished for use in the construction, alteration or repair of 
any building or other improvement, such materials shall not be subject to attachment, execution 
or other legal process, to enforce any debt due by the purchaser of such materials, except a debt 
due for the purchase-money thereof, so long as in good faith the same are about:to be applied to the 
construction, alteration or repair of such building, mining claim or other improvement. 


History: Laws 1880, ch. 16, § 15; C.L. 1884, § 15338; For form for claim of exemptions on executions, see Rule 
C.L. 1897, § 2230; Code 1915, § 3331; C.S. 1929, § 82- 4-803 NMRA. 
214; 1941 Comp., § 68-214; 1953 Comp., § 61-2-14. For form for order on claim of exemption and order to 
Bracketed material. — The bracketed material was pay in execution proceedings, see Rule 4-804 NMRA. 
inserted by the compiler and is not part of the law. For form for application for writ of garnishment and af- 
Cross references. — For personal property, exemp- fidavit, see Rule 4-805 NMRA. 
tions from execution and attachment, see 42-10-1 NMSA For form for notice of right to claim exemptions from 
1978. execution, see Rule 4-808A NMRA. 
For rules governing garnishment and writs of execution For form for claim of exemption from Eoumehmene see 
in the district, magistrate, and metropolitan courts, see Rule 4-809 NMRA. 


Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 


48-2-16. [Personal action for recovery of debt not affected.] 


Nothing contained in this article shall be construed to impair or affect the right of any person to 
whom any debt may be due for work done or materials furnished to maintain a personal action to 
recover such debt against the person liable therefor. 


History: Laws 1880, ch. 16, § 16; C.L. 1884, § 1534; Where there is no contractual relation between 
C.L. 1897, § 2231; Code 1915, § 3332; C.S. 1929, § 82- owner and lienors, a personal judgment for the amount 
215; 1941 Comp., § 63-215; 1953 Comp., § 61-2-15. of the debt is unwarranted. Home Plumbing & Contract- 

Bracketed material. — The bracketed material was ing Co, v. Pruitt, 1962-NMSC-075, 70 N.M., :182, 372 P.2d 
inserted by the compiler and is not part of the law, 37 a ‘ pet isa 

laim in quantum meruit permitted. — A subcon- 
ANNOTATIONS . tractor who has lost his mechanic's lien claim against 


a property owner may have a claim in quantum meruit 
where the owner has not paid the general contractor. U.S. 
ex rel. Sunworks Div. of Sun Collector Corp. v. Ins, Co. of N. 


Personal liability of owner to subcontractor. — 
‘When there is no contractual relation between subcon- 
tractors and the owner of the property, the latter will not 


: : : : Oth Cir, 1982). 
be held personally liable to them for work and materials, Am. , 695 F.2d 455 (1 
the contractor having agreed to make payment. Allison v. Am. Jur. 2d, A.L.R. and C.J.S. references, — 53 Am. 


: f Jur. 2d Mechanics' Liens §§ 338, 339, 340, 447. 
Schuler, 1934-NMSC-072, 38 N.M. 506, 36 P.2d pia 56 CuJ.S, Mechanics' Liens §§ 307 to 311. ..- 


48-2-17. Contractors; workmen's compensation insurance premiums; 
rights against performance bond. 


Unpaid premiums or charges for the furnishing of workmen's compensation insurance furnished 
to any contractor or subcontractor, who is required by the terms of his contract or by law to obtain 
and carry such insurance, shall be and is hereby defined to be material furnished to the contractor 
or subcontractor for use in the performance of the contract, and the person, firm or corporation so 
furnishing the same shall have the same rights and remedies against any performance bond given 
in connection with such contract as if the workmen's compensation insurance so furnished were 
physical property, and as though a lien had been filed against the BERET al premises, but shall 
have no lien against the improved premises. 


History: 19538 Comp., § 61-2-17, enacted by Laws Mut. Cas. Co. v. KNC, Inc., 1987-NMSC-063, 106 N.M. 140, 


1967, ch. 127, § 1. 740 P.2d 690. 
The phrase "in connection with such contract" 


ANNOTATIONS refers to the general construction contract and does not 

: ‘ : ‘ require that the bond be executed in connection with the 

t Ha eee Neale ae mnt thanemeyo cist insured's subcontract. State ex rel. Mountain States Mut. 

ein aw Ri a bet ed Rein oll Cas. Co. v. KNC, Inc., 1987-NMSC-063, 106 N.M. 140, 740 
P.2d 690. 
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48-2-18 


Notice requirement governed by, this act, not — 


Little Miller Act. — Notice requirement for a work- 
ers' compensation insurer's claim of a lien right against 
a performance bond, given in connection with a state 
construction, project, was governed by the Mechanics’ 


Lien Act, Section 48-2-1 et seq. NMSA 1978, and not by 


48-2-18, 48-2-19. Repealed. 


Repeals. — Laws 1981, ch. 352, § 2, repealed 48-2-18 
and 48-2-19 NMSA 1978, relating to the notice required to 
be given the owner of residential property and the failure 


LIENS AND MORTGAGES 


48-2A-3 


the Little Miller Act, Sections 13-4-18 to 13-4-20. NMSA 


'1978.State ex rel. Mountain States ‘Mut. Cas. Co. v. KNC, 


Inc., 1987-NMSC-063, 106 NM. 140, 740 P.2d 690. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 ni 
Jur. 2d Mechenica' Liens § 314, 

56.C,J.S. Mechanics' Liens §§ 290 to 306, 


os discharge a valid lien. For Orenent provisions, see 48- 2- 
10,1 NMSA 1978. 


ARTTICLE*QA sind sft detziom houston 
Stop Notice Act 


48-2A-1. Short title. 

48-2A-2. Purpose. 

48-2A-3. Definitions. 

48-2A-4, Requirements for disclosure; owners and con- 
struction lenders. 

8-2A-5. Stop notices; contents. 

8 6. Notices. 


48-2A-1. Short title. 


Sec. 

48-2A-7. Stop notices; bonds. 

48-2A-8. Distribution of construction funds; liability. 

48-2A-9. Limitations for filing suit by claimant. 

48-2A-10. Claim satisfied notice; procedure; conyente, pen- 
alty. 

48-2A-11. phases penalty. 

48-2A-12.. Purchase closing; penalty. 


This act [48-2A-1 to 48-2A-12 NMSA 1978] may be cited as the "Stop Notice Act". 


History: Laws 1989, ch. 301, § 1. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and effect of statutes requiring construction 


48-2A-2. Purpose. 


fundholder to withhold payments upon "stop notice" from 
subcontractor, materialman, or other person entitled to 
funds, 4 A.L.R.5th 772. 


The legislature finds there are practices within the industry of constructing residential proper- 
ties containing not more than four dwelling units resulting in certain financial inequities and, 
therefore, declares that the purpose of the Stop Notice Act is to: provide for timely payment by 
an original contractor to persons contracted with to furnish labor or materials incorporated or to 
be incorporated in residential construction; define stop notices and their legal usage; encourage 
construction lenders to assert reasonable supervision, monitoring and control of funds disbursed 
to the original contractor for the timely payment of labor or materials; restrain and bar diversion 
of funds for purposes not directly involved with construction of the residential site improvement; 
and provide for criminal penalties. ) 


History: Laws 1989, ch. 301, § 2. 


48-2A-3, Definitions. 


As used in the Stop Notice Act: 

A. "bond" means good and sufficient sureties executed by a corporate ible. entity or cash Cit 
lateral;” 

B.. "claimant" means any person entitled.under the Stop Notice Act to BYE a stop notice for 
labor or materials furnished i in connection with site improvement; 
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48-2A-4 STOP NOTICE ACT 48-2A-4 


C. "claim satisfied notice" means a notice from the subcontractor or the materialman to.the con- 
struction lender, if any, and the owner that the claim stated in the stop notice has been satisfied; 

D. "completion of construction" means the earlier of the dates when any of the following occur: 

(1) issuance of a certificate of occupancy; 

(2) ' acceptance by construction lender of bs ot appraisal of value of the improvement on 
the residential site; or 

(3) approval of final inspection by the insuring abstract or title entity; 

E. "construction lender" means any financial institution lending funds for the purposes of con- 
tracting for construction or for materials to be incorporated for site improvements or any other 
person lending or holding funds to pay for construction costs or r materials that were incorporated 
in site improvements; 

F. "labor" means the performance of work or furnishing of skills or other necessary services to 
a site improvement; 

G. "materialman" means any person rhe furnishes materials or pnipplies to a subcontractor or 
an original contractor, ineorporated or to be incorporated into a site improvement; 

H. "original contractor" means any contractor who has an express contractual peaoeship 
with the ewner or in the case when the owner is the contractor, the owner; 

I. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other association; "person" also means, 
to the extent permitted by law, any federal, state or other governmental unit or political subdivision; 

J. "preliminary notice" means a notice which notifies the owner or the construction lender that 
the labor furnished or material incorporated or to be incorporated may be subject toa sips notice 
if the subcontractor or materialman is not paid timely; 

K. "residential site" means the real property upon which the construction labor is furnished or 
the materials were incorporated or are to be incorporated for the site improvement; 

L. "site improvement" means the construction on a residential site of no more than four dwell. 
ing units; 

M. "stop notice" means a written intrinant signed ‘and verified by the claimant or his 
agent that provides the claimant with a procedure to make and enforce a claim against the con- 
struction lender, or owner if there is no construction lender; and 

N. "subcontractor" means any person performing labor upon or providing or hauling equip- 
ment, tools or machinery to the site. 


History: Laws 1989, ch. 301, § 3. 


48-2A-4. Requirements for disclosure; owners and construction lenders. 


A. © In every instance where'an original contractor proposes to contract with a subcontractor or 
materialman or both for any. site improvement, the Fibs contractor shall inform the subcon- 
tractor and materialman of: 

(1) 'the name and address of the owner of the residential site; 
(2) the name and address of the construction lender lending the funds, if any, and the loan 
officer who actually made the construction loan, if any, for the site improvement; and 
- (8) the accurate legal description of the residential site, if available, however in all cases a 
description of the residential site sufficient for identification. 

B. Where a subcontractor contracts with another subcontractor for labor or a materialman to 
provide materials for any site improvement, he’shall, upon request, inform the contractor or ma- 
terialman of: 

(1) the name and address of the owner of the residential site; 

(2) the name and address of the construction lender lending the funds, if any, and the loan 
officer who actually made the construction loan, if any, for the site improvement; and 

(3) the accurate legal description of the residential site. 


History: Laws 1989, ch. 301, § 4. 
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48-2A-5 LIENS AND MORTGAGES 48-2A-7 


48-2A-5. Stop notices; contents. 


A stop notice shall not be effective unless: 

A. itis signed and verified by the claimant or his agent, accompanied with a bond as provided 
for in Section 7 [48-2A-7 NMSA 1978] of the Stop Notice Act, is served pursuant to Section 6 [48- 
2A-6 NMSA 1978] of the Stop Notice Act and states in general terms all of the following: 

(1) the name of the claimant; 

(2) the date the claimant files the preliminary notice; 

(8) the date the claimant presented his request for payment to the original contractors; 

(4) . the name of the owner and original contractor of the residential site; 

(5) a description of the kind of labor or materials furnished, or agreed to be furnished, for 
the residential site; 

(6) the name of the person who ordered the labor or who accepted the materials; 

(7) the total cost of all the labor or materials to be furnished to the residential site; 

(8) the cost of the labor furnished or materials already furnished; 

(9) the balance of the money due; and 

(10) ademand that the construction lender, if any, or the owner, if there is no construction 
lender, withhold a sufficient amount of money from the construction joan funds to satisfy the de- 
mand of the claimant; 

B. a preliminary notice was given by the claimant, in accordance with Section 6 of the Stop 
Notice Act, within twenty days after the claimant first began to furnish work or materials to the 
residential site; 

C. ifthe claimant does not deliver the preliminary notice sath twenty days after the claim- 
ant first began to furnish work or material to the site improvement, he may still deliver a prelimi- 
nary notice but he shall lose his stop notice rights for all work performed or materials furnished 
more than twenty days before the preliminary notice actually is given; and 

D. itis delivered, pursuant to Section 6 of the Stop Notice Act, no earlier than twenty days or 
later than thirty days from the date the subcontractor or materialman presented his request for 
payment to the original contractor, . 


History: Laws 1989, ch. 301, § 5. 


48-2A-6. Notices. 


A. Any preliminary notice given under the Stop Notice Act shall be effective notice if the pre- 
liminary notice is: 

(1) hand-delivered or mailed, return receipt requested, to the construction lender, if ap- 
plicable for the purposes of the Stop Notice Act, or the manager or other responsible person at the 
address of the construction loan's origination or, if the address of origination has chpnees then to 
the last known address of the construction lender; and 

(2) hand-delivered to the owner or mailed, return receipt requested, to the: owner's last 
known residential or business address. 

B. The stop notice shall be effective notice if the stop notice was hand-delivered by a small 
package express carrier addressed to the manager of the real estate lending department of the 
construction lender if the construction lender is a financial institution. If the construction lender 
is not a financial institution, the stop notice shall be delivered to the manager or other Tevet 
person at the address where the construction loan originated. 


History: Laws 1989, ch. 301, § 6. 


48-2A-7. Stop notices; bonds. 


A. Astop notice shall not be effective unless it is accompanied by a bond equal to one and one- 
quarter of the amount of the claim stated in the stop notice. The claimant shall be the principal 
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on the bond, and the bond shall have good and sufficient sureties executed by a corporate surety 
entity. 

B. Requirements of posting bond set forth in this section shall be satisfied when the claimant 
posts cash collateral with the recipient of the stop notice, one and one-quarter times the amount of 
the payment or payments claimed. 

C, The bond shall protect the owner, the original contractor and the construction lender against 
any damages that may be incurred by them because of the delivery of the stop notice. 


History: Laws 1989, ch. 301, § 7. 


48-2A-8. Distribution of construction funds; liability. 


A. Upon receipt of a claim stated in a stop notice, the construction lender, if any, or the owner, 
if applicable, shall withhold an amount of construction funds equal to the amount claimed in the 
stop notice from the original contractor until the claim has been satisfied or adjudicated by a court 
of competent jurisdiction, unless the remaining construction funds are insufficient to completely 
satisfy the claim due to the prior disbursement or prior amounts being withheld due to previously 
received stop notices. In these instances, only the remaining unclaimed portion of the construction 
loan shall be withheld. 

B. All funds not disbursed or unclaimed by a stop notice may be disbursed by the construction 
lender to the original contractor without liability to the construction lender; provided, that if the 
construction lender disburses construction funds to the original contractor which are subject to 
an unsatisfied stop notice that is later adjudicated by a court of competent jurisdiction in favor of 
the claimant, the construction lender shall be liable for the amount of the claim stated in the stop 
notice. In any action adjudicating a claim stated in the stop notice or adjudicating a claim made 
pursuant to this section, the prevailing party may be awarded reasonable attorneys’ fees. 


History: Laws 1989, ch. 301, § 8. 


48-2A-9. Limitations for filing suit by claimant. 


A. Suit for satisfaction of the stop notice shall be filed not earlier than thirty days after deliv- 
ery of the stop notice and within sixty days after delivery of the stop notice, and written notice of 
such suit shall be mailed to the recipient of the stop notice within five days after the date the suit 
was filed. 

B. While the stop notice suit for satisfaction is being litigated, the claimant shall not file a lien 
for payment of money claimed by the stop notice. 


History: Laws 1989, ch. 301, § 9. 


48-2A-10. Claim satisfied notice; procedure; contents; penalty. 


A: A stop notice shall be discharged when: 

(1). the claim has been satisfied and the claimant has notified the construction lender, if 
any, and the owner, if applicable, that the claim has been satisfied pursuant to Subsection C of this 
section; or 

(2) time for filing pursuant to Subsection A of Section 9 [48-2A-9 NMSA 1978] of the Stop 
Notice Act has expired without suit being filed; or . 

(3) the original contractor gives the construction lender, if any, or the owner, if applicable, 
a bond one and one-quarter times the amount of the claim stated in the stop notice. The original 
contractor shall be the principal on the bond, and the bond shall have good and sufficient sureties 
executed by a corporate surety company. The bond shall protect the subcontractor or the material- 
man against damages that may be incurred by them by reason of nonpayment of a claim as adju- 
dicated by a court of competent jurisdiction. 
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B. Ifa claim has been’satisfied pursuant to this section then the claimant shall give eter of 
the satisfaction to the construction lender, if any, and the owner, if applicable. 

C. A claim satisfied notice shall not be effective unless it contains at least the same fiiforfina- 
tion as required in the stop notice including a statement signed by the claimant stating sty the 
claim has been satisfied and the claimant agrees to discharge the stop notice. 

D. Aclaimant is guilty of a misdemeanor and shall be sentenced in accordance with Section 81- 
19-1 NMSA 1978 if he fails to deliver a claim satisfied notice to all persons who received a bonded 
stop notice, in accordance with this section, within ten days from the date the claim was satisfied. 


History: Laws 1989, ch. 301, § 10. 


48-2A-11. Discharge; penalty. 


A. Payment by the owner or his successor in interest to any person entitled to payment/of all 
and any amounts due and owing for any labor or materials furnished or other actions the perfor- 
mance of which could give rise to a lien pursuant to Section 48-2-2 NMSA 1978 to be performed 
upon a residential site shall discharge all such liens unless prior to payment any person who is 
entitled to such lien has filed for record his lien pursuant to Section 48-2-6 NMSA 1978. For the 
purposes of this section, the original contractor shall not be the agent of the owner. 

B. Any contractor or subcontractor justly indebted to a supplier of material or labor who ac- 
cepts payment for construction described in Subsection A of this section and knowingly and inten- 
tionally applies the proceeds to a use other than paying those persons with whom he contracted 
is guilty of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31- 
18-15 NMSA 1978. itimcee 


History: Laws 1989, ch. 801, § 11. The words "all amounts due and owing" in this 


section mean final payment, not partial payment. C & D 
ANNOTATIONS Plumbing, Inc. v. Armstrong, 1987-NMSC-068, 106 N.M. 
Technical trust. — Section 48-2A-11B NMSA 1978 —-155, 740 P.2d 705. 
of the New Mexico Stop Notice Act does not constitute a _ Partial payment not sufficient. — The legislature 
technical trust imposed by law within the meaning of 11 intended to emphasize the rule of C & D Plumbing, Inc. 
U.S.C. § 528(a)(4), Foxworth Gailbraith Lumber Co., Inc. v. v. Armstrong, 106 N.M. 155, 740 P.2d 705 (1987) when, in 
Manelos, 337 B.R. 409 (Bankr. D.N.M. 2006). 1989, it amended the language of this section to read "all 
Applicability of section to owners. — Where fi- and any amounts due and owing", that language means 
nal payment. was not made, the owners cannot. avail payment of all amounts still owing under the original 
themselves of this section. Pyburn v, Kirkpatrick, contract is the only way to discharge liens that are sub- 
1987-NMSC-076, 106 N.M: 247,741 P.2d 1368. © sequently imposed upon the property. Partial payment 
Subsection A of this section discharges mechanics' and to the contractor is not sufficient to do so. Wade v, Farn- 
materialmen's liens recorded after the owner has made sworth, 1996-NMCA-053, 121 N.M. 698, 917 P.2d 967, cert. 
full payment for construction work performed when the denied, 121 N.M. 676, 916 P.2d 1343. . ; 
owner has not been given the written notice of potential Effect of section on filing deadlines, — Since this 
lien claims prescribed by Subsection B. Sundance Mech, & section is more specific and more recently enacted than 
Util. Corp, v. Armijo, 1987-NMSC-078, 106 N.M. 249, 741 Section 48-2-6 NMSA 1978, it controls to reduce the fil- 
P.2d 1370 (decided under prior law). ing time, where the original contractor has presented his 
This section imposes no duty upon the owner of a resi- bill for final payment, from 90 to 20 days; and where the 
dential building containing four or fewer units to obtain owner has paid the original contractor, no subcontractor of 
from the original contractor notice or an affidavit as de- whom the owner had no notice ofan amount owed may file 
scribed in Subsection B in order to enjoy the protection a lien because of Subsection A of this section. Aztec Wood 
from liens provided by Subsection A. Sundance Mech. & Interiors, Inc, v, Andrade Homes, Inc,, 1986-NMSC-020, 
Util. Corp. v. Armijo, 1987-NMSC-078, 106 NM. 249, 741 104 N.M, 45, 716 P.2d 236 (decided under prior law). 
P.2d 1370 (decided under prior law). ' Abbreviated filing period contingent on notice 
This section applies to innocent owners only, i.e., to subcontractor. — Where no notice was given by the 
owners who had no notice, actual or constructive, of in- contractor to the subcontractor as required in Subsection 
tervening claims by unpaid materialmen. C & D Plumb- B, the 20-day notice requirement of that subsection is not 
ing, Inc. v. Armstrong, 1987-NMSC-068, 106 N.M. 155, 740 applicable, and a subcontractor is entitled to rely on the 
P2d 705. 90-day notice provision of Section 48-2-6 NMSA 1978. Py- 
‘Application to innocent owners. — Where owners burn v, Kirkpatrick, 1987-NMSC-076, 106 N.M. 247, 741 
had notice that a subcontractor had not been paid by the P.2d 1368 (decided under prior law). 
contractor, the owners are not innocent as to subcontrac- Effect of escrow account on final payment. — An 
tor's claim of debt, and thus thé subcontractor is entitled escrow account set up after the total contract’ price was 
to recover against the owner for the remaining amount paid’ aga, device to ensure the general. contractor, com- 
of his claim. Pyburn v. Kirkpatrick, 1987-NMSO-076, 106 pleted certain punchlist items that did not concern the 


N.M. 247, 741 P2d 1368. subcontractors lien at ai did not prevent final apm a 


1028 


©2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


48-2A-12 LIENS ON PERSONAL PROPERTY 48-2A-12 


from occurring under the Stop Notice Act. Tabet Lumber Law reviews. — For annual survey of New Mexico law 
Co. v..Romero, 1994-NMSC-083, 117 N.M. 429, 872 P.2d relating to property, see 12 N.M.L. Rev. 459 (1982). 
847. For survey of construction law in New Mexico, see 18 


N.M.L. Rev. 331 (1988). 


48-2A-12. Purchase closing; penalty. 


A. The original contractor, upon accomplishing completion of construction and upon accep- 
tance of final payment from the owner, his successor in interest or his agent, shall sign an affidavit 
that all invoices of charges and costs received by. the original contractor and related to. the resi- 
dential site have been paid. In lieu of such an affidavit, at the time of accomplishing completion of 
construction and upon acceptance of final payment from the owner, his successor in interest or his 
agent, the original contractor shall sign an affidavit stating: 

(1) the names and addresses of persons to whom he has paid in full those invoices of 
charges and costs arising from. furnishing labor or materials incorporated in the residential site; 

» (2) the names and addresses of those subcontractors and materialmen who have pre- 
sented to the contractor invoices of charges and costs of labor or materials incorporated or to be 
incorporated in the residential site which have not been paid, accompanied by a waiver of lien for 
the invoices properly signed by each subcontractor or materialman; and 

(3) the names and addresses of those subcontractors and materialmen Ne have presented 
the contractor invoices of charges and costs of labor or materials incorporated or to be incorporated 
in the site improvement and which have not been paid and which have not been accompanied by 
a waiver of lien. 

B.. The approximate inte 4 of money nreenie’ by the total unpaid invoices of charges and 
costs, and not accompanied by a signed waiver of lien, as provided in this section, may be withheld 
at the discretion of the owner, his successor in interest or his agent. This money shall be placed in 
an escrow account pending disbursement of the money upon the signed approval of the contractor. 

C. Any contractor who knowingly and intentionally signs an affidavit stating that.all charges 
and costs arising from the furnishing of labor or materials for incorporation in the residential site 
have been paid when in fact all charges and costs have not been paid, or knowingly and intention- 
ally fails to provide the names of persons who have presented invoices for costs.and charges for 
labor or materials but who have not been paid for their labor or materials furnished as provided in 
this section, is guilty of a fourth degree felony and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978. 


History: Laws 1989, ch. 301, § 12. 


ARTICLE 3 
Liens on Personal Property 

Sec. «. Sec. 
48-3-1. Liens for manufacture or repairs; motor vehicles. 48-3-16. Liens of owners and operators of public accom- 
48-3-2. Labor liens on horse-drawn vehicles. modations. 
48-3-3. Penalty. 48-3-17. Priority and enforcement of lien. 
48-3-4. Blacksmith's lien. 48-3-18, Penalty for removal of property on which lien 
48-3-5. Landlords’ liens. has attached. 
48-3-6. Landlord's preference in bankruptcy or insol- 48-3-19. Lien for towing, storage or wrecker service for 

vency proceedings. _ automobiles. 
48-3-7. Liens for board, feed, shelter or pasture; priority. 48-3-20. Rights of holder of lien for automobile service... 
48-3-8. [Common carriers’ liens.] 48-3-21, Definitions. 
48-3-9. Loss of lien. 48-3-22. Lien for work or services by retaining posses- 
48-3-10, Priorities between liens. sion, 
48-3-11. Acceptance of collateral security waives lien. 48-3-23. Possession; when lien shall not exist. 
48-3-12. Assignability of liens, 48-3-24. Lien not exclusive. 
48-3-138. Enforcement of liens; optional methods. 48-3-25, Enforcement of lien. 
48-3-14, Advertisement and sale of property. 48-3-26. Sale to enforce lien. 
48-3-15. Disposition of proceeds of sale; purchase by lien 48-3-27, Disposition of proceeds of sale. 

claimant. 
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Sec: | Sec. 5 
48-3-28, Lien for lausderinigy dry cleaning « or renovating 48-83-29. Lien for repair or.service to Gittrafty detention; 
by retaining possession; possession; sale, priority; enforcement. 


48-3-1. Liens for manufacture or repairs; motor vehicles. 


A. All artisans and mechanics shall have a lien on things ae or aed by them for the 
amount due for their work; and may retain possession thereof ‘until said amount is paid. Any 
person or corporation who repairs any motor vehicle or furnishes parts therefor, at the request or 
with the consent of any person lawfully in possession of any such motor vehicle, shall have a lien 
upon such motor vehicle or any part or parts thereof for the sum due for repairing the same, and 
for labor furnished thereon and for all costs incurred in enforcing such lien and may detain vhs 
motor vehicle in possession until such lien be paid. 

B. While the artisan or mechanic retains possession of a motor vehicle, the possessory lien a 
priority over any other liens, including recorded liens on the motor vehicle. If the’artisan or me- 
chanic releases possession of the motor vehicle due to the acceptance or receipt of a check, draft or 
written order for payment of the indebtedness due thereon, but the check, draft or written order 
for payment is returned because of insufficient funds, no account, closed account or issuance of a 
stop-payment order, the possessory lien on the motor vehicle shall continue for a period of thirty 
days from the date actual possession was relinquished. At the expiration of such period, the arti- 
san's or mechanic's lien shall continue but shall be subordinate to prior recorded liens on the mo- 
tor vehicle. The lien shall not be applicable to a bona fide purchaser for value without notice of an 
artisan's or mechanic's lien or to a bona fide encumbrancer for value without notice of the artisan's 
or mechanic's lien, if the sale or encumbrance occurs subsequent to the artisan or tes relsas- 
ing possession. 

C. At any time the artisan or iméchauie ti may repossess the motor eeitelork upon ses a Hen 1 is 
claimed. 

D. In the event of a lawsuit relating to the possession of a motor vehicle and the inidebtedndae 
due ese a court tia in its discretion, award rhage“ hina 8 Jo to the ph est ete 


ar Laws 1851-1852, p. 241; C.L. 1865, ch. Since the repairer elected to accept‘a promissory note 
77(2d), § 13; C.L. 1884, § 1536; C.L. 1897, § 2233; Code from the customer for the value of the repairs and per- 
1915, § 3333; Laws 1917, ch. 65, § 1 (3333); 1923, oh. 24, mitted the customer to take possession of the backhoe, 


§ 1 (8333); C.S. 1929, § 82-401; 1941 Comp., § 68-301; thereby releasing the possessory lien, the repairer chose 
1953 Comp., § 61-3-1; Laws 1977, ch. 46, § 1. to look to the customer for payment and waived the secu- 
Cross references, — For lien for towing, storage or rity provided by this section. Tom Growney Equip., Inc, v. 
wrecking service for motor vehicle, see 48-3-19 to 48-3-21 Ansley, 1994-NMCA-159, 119 N.M. 110, 888 P.2d 992, cert. 
NMSA 1978. denied, 119 N.M. 168, 889 P.2d 2038 (1995). 
For priority of liens under Uniform Commercial Code, No precedence over prior liens without mort- 
see 55-9-301 NMSA 1978. ’ gagee's authority. — A mortgagor may not, without the 
authority of the mortgagee, expressed or implied, create 
ANNOTATIONS a lien on mortgaged property as to give it precedence 
Retention of property pursuant’ to ‘garageman's «Ve? prior encumbrances. Maulhardt v. J.D. Coggins Co., 
lien is not an unconstitutional deprivation of prop- 1955-NMSC-086, 60 N.M. 175, 288 P.2d 1073. 
erty under due process clause of U.S. Const., amend. XIV, Lien rights created by a prior mortgage become subor- 
DeMarsh v. Landreth, 1976-NMCA-080, 89 N. M. 494, 553 dinated to those of a mechanic only where the mortgagee 
P2d 1301. authorizes, expressly or impliedly, the chattel repair. Sw: 
Liens covered by article. — This article refers to Engine Co. v. U.S., 275 F.2d 106 (10th Cir. 1960). a 
liens of artisans, mechanics, landlords, innkeepers, agis- 4 P FIOEALY, between chattel aes rigages and mechan- 
tors and those who board, feed, shelter or pasture ani- ic's liens. — Prior to the adoption of the Uniform Com- 
mals. Hobbs v. Morrison Supply Co., 1937-NMSC- 060, 41 mercial Code, Section 55-1-101 NMSA 1978 et seq., dicta 
N.M. 644, 73 P.2d 325. generally declared that recorded chattel mortgages had 
Mechanic's lien superior to prior liens when in priority over mechanic's liens; noting that the question 
possession, — As long as the repairer retained posses- of priority had given the courts much difficulty and that 
sion of the backhoe, it had a mechanic's statutory lien different conclusions had been reached ona variety of 
upon ‘the vehicle for the value of the labor, parts, and re- reasons, the supreme court pointed to the adoption of Sec- 
pairs rendered which was superior even to recorded prior tion 55-9-310 NMSA 1978 respecting priority of liens and 
liens on the same vehicle as long as the work was ordered concluded there were no benefits to be derived from ana- 
by a person lawfully in possession of the vehicle. Tom lyzing this section to determine if the dicta were correct. 
Growney Equip., Inc. v. Ansley, 1994-NMCA-159, 119 N. M. Citizens Fin, Co. v, ‘Cole, 1943-NMSC-002, 47 N.M. 73, 134 
110, 888 P.2d 992, cert. denied, 119 N.M. 168,889 P.2d 203 ‘F.2d 550; Universal Credit Co, v: Printy,1941-NMSC-056, 
(1995). 45 N.M. 649,119 P.2d 108 (decided under prior law). 
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Exclusive possession of chattels not essential. — 

Exclusive possession by a mechanic of chattels undergo- 
ing repairs by him is not essential to the creation of a lien. 
Maulhardt v, J.D. Coggins Co., 1955-NMSC-086, 60 N.M. 
175, 288 P.2d 1073. 
. No repossession on same lien after voluntary sur- 
render. — Lien claimant, by voluntarily parting with 
possession of a chattel upon which he has a lien, does not 
thereby waive the lien, but waives the right to possession 
of the chattel, and may not repossess it merely on the 
strength of his lien in absence of special circumstances. 
Mathieu v. Roberts, 1926-NMSC-025, 31 N. M. 469, 247 
P, 1066. 

Lien ineffective as to innocent oiitdhakene after 
voluntary surrender. — The lien of a garage owner for 
repairs furnished and of a workman for labor performed 
on an automobile is in force after possession is voluntarily 
surrendered, only as to such owner and those with notice 
thereof, and is not effective as to innocent purchasers with- 
out notice. Abeytia v, Gibbons Garage, 1920-NMSC-064, 
26 N.M, 622, 195 P. 515. 

Law reviews. — For article, "The Warehouseman vs. the 
Secured. Party: Who Prevails When, the Warehouseman's 


Lien Covers Goods Subject to a Security Interest?" see 8 
Nat. Res. J. 331 (1968). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Liens §§ 20, 21, 36, 38. 

Common-law lien on personalty for work performed 
thereon, upon the owner's premises, 3 A.L.R. 862. 

Bailee's lien for work on goods as extending to other 
goods of the bailor in his possession, 25 A.L.R,.2d 1037. 

Declarations or admissions of person in control of ve- 
hicle as admissible against or binding upon owner, lien 


. claimants, or the like, of a vehicle subjected to forfeiture 


proceedings, 55 A.L.R.2d 1280. 

Liability to pay for allegedly unauthorized repairs on 
motor vehicles, 5 A.L.R.4th 311. 

What constitutes use of vehicle "in the automobile busi- 
ness" within exclusionary clause of liability policy, 56 
A.L.R.4th 300. 

Loss of garageman's lien on repaired vehicle by owner's 
use of yehicle, 74.A.L.R.4th 90. —. 

8 C.J.S, Bailments §§ 80 to 85; 61A C.J.S. Motor Vehicles 
§§ 743 to 759. 


48- 3-2. {Labor liens on horse-drawn vehicles. | 


Any person who shall perform any labor upon any wagon, es or other vehicle or furnish 
material for repairing the same shall have a lien upon such wagon, buggy or other vehicle for the 
amount due for such labor performed and materials furnished, and for all costs incurred in enforc- 
ing such a lien, and may detain such buggy, wagon or other vehicle in his possession until such 
sum is paid. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Bail- 
ee's lien for work on goods as extending to other goods of 
the bailor in his possession, 25 A.L:R.2d 1037. 

8 C.J.S. Bailments §§ 80 to 85. 


History: Code 1915, § 3334, enacted by Laws 1917, 
ch, 65, § 1 (8334); 1923; ch.'24, § 1 (3334); C.S, 1929, 
§ 82-402; 1941 Comp., § 63-302; 1953 Comp., § 61-3-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The 1917 law amended Code 
1915, 3333 to 3345. That part of the Amendatory Act which 
bore the number 3334 contained entirely new matter. For 
the original Code 1915, 3334, see 48-3-5 NMSA 1978. 


48-3-3. Penalty. 


Any person removing or attempting to remove any property from the possession of a person that 
possesses a lien as provided in Sections 48-3-1 and 48-3-2 NMSA 1978, without the written’con- 
sent of the possessor of the lien, is guilty of a misdemeanor and shall be punished by a fine of not 
more than sity dollars ($50. 00), or by ent for not more than thirty days, or both. 


History: 1953 Comp., § 61-8-2.1, enacted by Laws 
1965, ch, 215, § 1. 


48-3-4, [Blacksmith's lien.] 


Any person who shall shoe or cause to be shod by his employees any horse, mule,.ox or. other 
animal, shall have a lien upon such animal for the amount due or to become due for such labor or 
services, and for all costs incurred in enforcing such lien, and may detain such animal in his pos- 
session until such sum is paid. 


‘Bracketed material. — The bracketed material was 


History: Code 1915, § 3335, enacted by Laws 1917, ; 
inserted by the compiler and is not part of the law. 


ch, 65, § 1 (8835); 1923, ch, 24, § 1 (3335); C.S. 1929, 
§ 82-403; 1941 Comp., § 63-303; 1953 Comp., § 61-3-3. 
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Compiler's notes. — The 1917 act amended Code ANNOTATIONS 


1915, 3333 to 3345. That part of the Amendatory Act 
which bore the number 3335 contained entirely new mat- Am. Jur, 2d, A.L. R. and CJ.S, references, — Bail- 


cpt elk ee's lien for ei on goods as extending to other goods of 
pete the original Code 1915, 3335, see 48-83-11 NMSA the bailor in his possession, 25 A.L.R.2d 1037. 


8 C.J.S. Bailments §§ 80 to 85. 


48-3-5. Landlords' liens. 


A. Landlords have a lien on the property of their tenants that remains in or about the premises 
rented, for the rent due by the terms of any lease or other agreement in writing, and the property 
shall not be removed from the premises without the consent of the landlord until the rent 1 is paid 
or secured. A lien does not attach if the premises rented is a dwelling unit. 

B. For purposes of this section, "dwelling unit" means a structure, mobile home and a leased 
parcel of land upon which it is located, or a part of a structure that is used as a home, residence or 
sleeping place by one person who maintains a household or by two or more persons who maintain 
a common household. ' 


History: Laws 1851-1852, p. 243; C.L. 1865, ch. In general, a landlords' lien attaches at the beginning 
77(2d), § 14; C.L. 1884, § 1537; C.L. 1897, § 2234; Code of the tenancy for any rent that will come due during the 
1915, § 83884; Laws 1917, ch. 65, § 1 (8336); 19238, ch. 24, tenancy. However, the lien does not attach to the tenant's 


§ 1 (8836); C.S. 1929, § 82-404; 1941 Comp., § 63-304; property until after the property is brought onto the prem- 
1953 Comp., § 61-3-4; Laws 1995, ch. 195, § 25; 1997, ises. Kuemmerle v. United N.M. Bank, 1992-NMSC-028, 
ch. 39, § 4. 113 N.M. 677, 831 P.2d 976. 

Compiler's notes. — The subject matter which was Written lease agreement required, — Since the 
originally contained in Code 1915, 3334 bore the number plaintiff alleged that his contract for rent in the defen- 
3336 in the 1917 and 1923 amendatory laws. For the origi- dant's storage facility was oral, and the defendant admit- 
nal Code 1915, 3336, see 48-3-13 NMSA 1978. ted that, there was no landlord lien on plaintiff's goods, 

Cross references. — For rental dwellings, lien of own- Bird v. Lankjord, 1993-NMCA-128, 116 N.M. 408, 862 P. ad 
ers and operators, see 48-3-16 to 48-3-18 NMSA 1978. 1267, 

For agricultural landlord liens, see 48-6-1 to 48-6-16 Landlord's lien, provided by this section, has two 
NMSA 1978. parts as there is a lien for rent due and for rent to become 

For Uniform Owner-Resident Relations Act, see 47-8-1 due by the terms of a lease or other instrument in writ- 
NMSA 1978 et'seq. ing. Chessport Millworks, Inc. v. Solie, 1974-NMCA-036, 

For landlord lien under the Uniform Resident-Owner 86 N.M. 265, 522 P.2d 812. 

Act, see 47-8-36.1 NMSA 1978. Landlord may not forcibly seize BESET prior 

For warehousemen's liens, see 55-7-209 to 55-7-210 to compliance with this section. Ross v. Overton, 
NMSA 1978. 1924-NMSC-048, 29 N.M..651, 226 P. 162. 

The 1997 amendment, effective June 20, 1997, substi- Conventional lien where statutory lien not speci- 
tuted "does not attach if" for "shall not attach where" in fied. — Since pleadings did not show whether landlord 
the second sentence of Subsection A and inserted "and a was seeking to enforce his statutory lien or his conven- 
leased parcel of land upon which it is located" in Subsec- tional lien under his lease, the court was justified in find- 
tion B. ing that lessee's claim was based on his conventional 

The 1995 amendment, effective July 1, 1995, desig- lien where the claim was limited to property on leased 
nated the existing language as Subsection A; in Subsection premises. Whether he has waived his statutory lien is 
A, substituted "in or about the premises" for "in the house", a matter of intent, In re Frick Book & Stationery Store, 
deleted "or to become due" following "rent due", added. 193838-NMSC-104, 38 N.M. 120, 28 P.2d 660. 
the second sentence, and made minor stylistic changes No lien when conditional vendor not tenant, with 
throughout the subsection; and added Subsection B. title. — In a controversy between a conditional vendor 


and a landlord, property which is held by the tenant un- 


ANNOTATIONS der a conditional sale contract, where title has not passed, 
"House" does include a commercial building. is not the property of the tenant within. the meaning of 
Heyde v. State Sec., Inc., 1958-NMSC-009, 63 N.M. 395, the statute, and the landlord's lien would not extend to 
320 P.2d 747. any such goods. Hesselden v. Karman, 1960-NMSC-114, 
Apartment as "house rented". — Where a building 67 N.M. 434, 866 P.2d 451, 
consists of several apartments rented to different tenants, Foreclosure on conditional vendor's property not 
each apartment is a "house rented" within the meaning conversion. — A lessor who forecloses his landlord's lien 
of the statute, and the removal of the property from one and sells property for nonpayment of rent is not guilty of 
apartment to another is a removal from "said house." Wol: wrongfully converting that property where it appears that 
cot v, Ashenfelter, 1890-NMSC-008, 5 N.M. 442, 23 P. 780. the property was being purchased by the lessee and the 
Lien attached only after property on premises. plaintiff under a conditional sales contract from a ven- 
— Generally, a landlord's lien attaches at the beginning | © 40r who had guaranteed the rent. Hesselden v. Karman, 
of a tenancy for the rent due or to become due under the 1960-NMSO-114, 67 NM: 434, 856 P.2d 451. 
terms of the lease. But where lessee acquired the property A landlord's agistor's lien on cattle is lost by sale 
(inventory) after his term began, the landlord's lien could by tenant to a purchaser without notice of the lien, 
only attach at the time the property came onto the prem- where there is no statute requiring recording of an agis- 
ises. Nat'l Inv. Trust v. First Nat'l Bank, 1975-NMSC-065 tor's lien and such lien was not recorded. Bell v. Dennis, 
88 N.M. 514, 543 P.2d 482. 1939-NMSC-045, 43 N.M. 350, 93 P.2d 10038. 
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Property must belong to tenant. — A. landlord 
may assert a lien on the property of its tenants; however, 
where the property in question is not owned by a tenant 
but by a third party, a landlord's purported foreclosure of 
its lien will not vest the landlord with valid title. Sec. Pac. 
Fin. Servs. v. Signfilled Corp., 1998-NMCA-046, 125 N.M. 
38, 956 P.2d 837. 

If landlord consents to removal of property, he 
waives lien. Wolcott v. Ashenfelter, 1890-NMSC-008, 5 
N.M. 442, 23 P. 780, 

No waiver when collateral security accepted. 
— Where landlord had accepted collateral security for 
the rentals due and to become due, it had not waived its 
landlord's lien. Gathman v, First Am. Indian Land, Inc., 
1965-NMSC-003, 74 N.M. 729, 398 P.2d 57. 

Rights retained as to assignee. — An assignment of 
a lease creates the landlord-tenant relationship between 
the lessor and assignee, and the lessor retains all rights, 
including landlord's liens. Nat'l Inv. Trust v. First Nat'l 
Bank, 1975-NMSC-065, 88 N.M. 514, 543 P.2d 482. 

Priorities between landlord's lien, security inter- 
est, governed by case law. — Since there is no statu- 
tory provision, including the Uniform Commercial Code, 
to cover the priority between a statutory landlord's lien 
and a perfected security interest, the supreme court 
would rely on existing New Mexico case law to determine 
the priority between the interests. Nat'l Inv. Trust v. First 
Nat'l Bank, 1975-NMSC-065, 88 N.M. 514, 543 P.2d 482. 

Priority between landlord's, mortgage liens. — 
‘Where rent was unpaid on a lease to three for the last 
month of the term, two of the lessees withdrew and a chat- 
tel mortgage was given on property included, by the third 
lessee, prior to the execution of a new lease to such third 
lessee, the landlord's lien was superior to the mortgage 
lien as to the one month's rent, but inferior to the mort- 
gage lien for the term of the second lease. Dees v. Dismuke, 
1925-NMSC-033, 30 N.M. 528, 240 P, 198. 

‘Preexisting, perfected security interest with pri- 
ority, — Under 63-304 and 63-501 through 63-504, 1941 
Comp. (now Section 48-3-5 NMSA 1978), the filing by the 
Reconstruction Finance Corp. in Quay county served as 
constructive notice to the landlord of the chattel mort- 
gage, and, consequently, the landlord's lien was inferior to 
the chattel mortgage, despite the fact that only the origi- 
nal mortgagors were named and not the assignee, and the 
described personalty was said to be located in Guadalupe 
county, so that as a practical matter, an inquirer could 
not readily have learned of the existence of the instant 
mortgage by checking the chattel records since no refer- 
ence was made to the present owner. Reconstr. Fin. Corp. v. 
Stephens, 118. F. Supp. 565 (D.N.M. 1954). 

Where the bank loaned money to business owner over 
a month before he entered into a lease assignment the 
bank could not be charged with notice of the lessor's statu- 
tory lien, which did not exist, while lessor had notice of 
the recorded security interest at the time of the assign- 
ment; therefore, it was held that the security interest of 
the bank had priority over the landlord's lien. Nat'l Inv. 
Trust v. First Nat'l Bank, 1975-NMSC-065, 88 N.M. 514, 
543 P.2d 482. 

' Apurchase money security interest that is perfected be- 
fore any interest claimed by a landlord under a landlord's 


lien arises is superior to:that landlord's lien. Sec. Pac. Fin... 


Servs, v. Signfilled Corp., 1998-NMCA-046, 125 N.M. 38, 
956 P.2d 837, 


Priority over subsequent security interest. — 
Landlord's statutory lien which attached at the begin- 
ning of the tenancy for rental due or to become due under 
the terms of the lease is accorded priority over a subse- 
quent security interest. Chessport Millworks, Inc. v. Solie, 
1974-NMCA-036, 86 N.M. 265, 522 P.2d 812. 

Priority over execution lien from judgment dur- 
ing lease. — Landlord's statutory lien attached at the be- 
ginning of the tenancy for rental due or to become due un- 
der the terms of lease and had priority over execution lien 
arising from judgment recovered against tenants during 
lease, even though execution issued and sheriff levied on 
tenant's property before suit. Gathman v. First Am. Indian 
Land, Inc., 1965-NMSC-003, 74 N.M. 729, 398 P.2d 57. 

Priority over homestead exemption. — Landlord's 
statutory lien for rent would defeat a claim for exemption 
in lieu of a homestead. Tomson v. Lerner, 1933-NMSC-078, 
37 N.M. 546, 25 P.2d 209. 

Law reviews. — For articles, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Res. J. 331 (1968). 

For survey, "The Uniform Owner-Resident Relations 
Act," see 6 N.M. L. Rev, 293 (1976). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 49 Am. 
Jur. 2d Landlord and Tenant §§ 675 to 725. 

Subject matter covered by landlord's statutory lien for 
rent, 9 A.L.R. 300, 96 A.L.R. 249, 

Lessor's right, upon bankruptcy of lessee, to enforce lien 
or retain security for future rentals, 45 A.L.R. 717. 

Landlord's lien or right of distress on property sold to 
tenant on conditional sale, 45 A.L.R. 949. 

Warehouse Receipts Act as affecting landlord's lien on 
property represented by receipts, 61 A.L.R. 952. 

Landlord's distress for rent on property of stranger in 
possession of livery stable keeper, 62 A.L.R. 1125. 

Landlord's lien on property sold to tenant by conditional 
sale, 96 A.L.R. 262. 

Chattel mortgage or conditional sales contract, land- 
lord's acceptance of, as waiver of his lien or reservation of 
title, 96 A.L.R. 568. 

Landlord's lien for rent as including taxes or other ex- 
penditures which tenant has agreed to pay or make, 99 
A.L.R. 1104. 

Lien on property of lessor for damages resulting from 
lessee's sale of intoxicating liquor, 169 A.L.R. 1203. 

Subrogation of lessee:in respect of liens superior to his 
lease, 1 A.L.R.2d 286. 

Contribution, subrogation and similar rights, as be- 
tween cotenants, where one pays the other's share of sum 
owing on lien, 48 A.L.R.2d 1305. 

_ Application of statutory landlord's lien to property 
of third person used by tenant on rented premises, 95 
A.L.R.3d 1205. 

Priority as between statutory landlord's lien and secu- 
rity interest perfected in accordance with uniform com- 
mercial code, 99 A.L.R.8d 1006, 

Landlord's remedy by way of distress or lien on default- 
ing tenant's property on leased premises as including 
right to collect for all unpaid utility expenses, 99 A.L.R.3d 
1100. 

438A C.J.S. Inns, Hotels, and Hating Places § 19; 52 C.J.S. 
Landlord and Tenant §§ 619 to 673. 


48-3-6. Landlord's preference in bankruptcy or insolvency proceedings. 


In all cases where:a tenant bedomiag insolvent and any assignment for the benefit. of creditors 
is executed, or a receiver is legally appointed, or bankruptcy or other insolvency proceedings are 
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instituted, either by or against the tenant, covering property upon the demised premises which 
is liable to distress by the landlord for rent, the landlord shall be first entitled to receive, out of 
the proceeds of the sale of the property by the legal representative of the tenant, any sum due 
the landlord for rent of the premises at the time of the institution of the receivership, bankruptcy 
or insolvency proceedings, not exceeding six months' rent. If the proceeds of the sale by the legal 
representative of the tenant are insufficient to pay the landlord and the. costs,of the insolvency 
proceedings, the landlord shall be entitled to receive the proceeds of the sale after deducting an 
amount equal to such costs as the landlord would be liable to pay in case of a sale under distress. 
Nothing in this act [section] shall be construed to deprive any person of preference for, chic now 
provided by law in any insolvency or receivership proceedings. 


History: 1953 Comp.,.§ 61-3-4,1, enacted by Laws ANNOTATIONS 
1969, ch. 83, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev, 293 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — - 51 Am. 
Jur, 2d Liens 88 4, 58. 

52 C.J.8. Landlord and Tenant § 631. 


48-3-7. Liens for board, feed, shelter or pasture; priority. 


A. Innkeepers, livery stable keepers, lessors and agistors and those who board others for pay 
or furnish feed, shelter or pasture for the property and stock of others shall have a lien on the 
property and stock of such guest or guests and lessees or of those to whom feed or shelter has been 
furnished until the same is paid, and shall have the right to take and retain possession of such 
property and stock until the indebtedness is paid. ¥ 

B. Itshall be unlawful for a lessee or owner to remove livestock from the leased. premises, feed- 
lot or pasture without the consent of the lessor feedlot operator or agistor unless the anil caas due 
for pasturage or feed be paid. : 

C. The liens provided for in this section shall not.take precedence over prior filed or eS 
chattel mortgages, duly filed or recorded as provided by law, unless the holder of such mortgage 
shall expressly so consent in writing; provided that the giving of such written consent shall not 
affect the rights or priority under a prior mortgage as against a subsequent mortgage but the 
rights, liens and priorities of all such mortgages shall be and remain the same as if no such Stl 
consent had been given. 

D. An agistor shall retain his lien, notwithstanding the fact that he has Prete posses- 
sion of the livestock, if prior to relinquishment, he has filed for record with the clerk of the county 
in which the livestock are situate a statement declaring his intention to retain the lien and con- 
taining a description of the livestock in [on] which the lien is claimed. 

EK. For the purposes of this section, "agistor" means a person or entity whose primary business 
is to board, feed and care for livestock of others for a fee. 

F. The notice which an agistor is required to file to protect his lien claim under this section 
shall contain the following: 

(1) name of the agistor; paar é 

(2) location by general description and county of the feedlot in which the ipsa are 
boarded; 

(3) identification of livestock by quantity, owner and other identifying information to'p ‘per- 
mit an identification as to which livestock the lien applies; and. 

(4) signature of the agistor and the date on which the notice was served. . 

G. Within fifteen days after the agistor releases the lien he shall file a release of Ben in the 
manner provided for filing of termination statements under the Uniform Commercial Code [Chap- 
ter 55 NMSA 1978]. 


History: Laws 1851-1852, p. 243; C.L. 1865, ch. 82-405; 1941 Comp., § 63-305; 1953 Comp., § 61-38-5; 


77(2d), § 15; Laws 1884, ch. 17, § 1;.C.L. 1884, § 1542; Laws 1961, ch. 96, § 11-115; 1967, ch. 219, § 1; 1981, 
C.L. 1897, § 2239; Code 1915, § 8339; Laws 1917, ch. ch. 103, § 1. 


65, § 1 (3337); 1923, ch. 24, § 1 (8337); C.S,. 1929, § 
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Compiler's notes. — The subject matter which was 
originally contained in Code 1915, 3339, bore the number 
3337 in the 1917 and 1923 amendatory laws. The original 
Code 1915, 3337, provided that liens should be released of 
record upon discharge, but such provision was not carried 
forward in the amendatory laws. 

Cross references, — For quarantine, lien for inspec- 
tion of livestock, see '77-3-18 NMSA 1978. 

For herd law district, trespassing, lien for damages, see 
77-12-5 NMSA 1978._. 


ANNOTATIONS 


Agistor's lien interpreted by common law. — Al- 
though an agistor's lien was unknown at common law, 
it is in the nature of a common-law lien and must be 
interpreted according to its principles. Bell v. Dennis, 
1939-NMSC-045, 43 N.M. 350, 93 P.2d 1003. 

Express consent is positive, direct, unequivocal, 
and such as does not require the aid of inference or impli- 
cation to supply its meaning. Pac. Nat'l Agric. Credit Corp. 
v. Hagerman, 1936-NMSC-009, 40 N.M. 116, 55 P.2d 667. 

Trailer space renter not guest. — A person renting 
trailer space by the week is not a guest in the sense of 
those seeking transient accommodations of an innkeeper. 
Diamond Trailer Sales Co. v. Munoz, 1963-NMSC-104, 72 
N.M. 190, 382 P.2d 185. 

Dealer not included as furnishing feed to stock 
of others, — Lien, given by statute to one who furnishes 
feed and shelter for the stock of others, does not inure to a 
dealer in grain and feed who, in the course of his business, 
sells grain and feed which the stock owner feeds to his 
stock. Roswell Trading Co. v. Long, 1920-NMSC-080, 26 
N.M. 349, 192 P. 482. 

Limits of agistor's lien. — This section grants a lien 
to an agistor on livestock bailed to him, for the amount of 
feed and care provided for the cattle in his possession, but 
not for damages sustained by the lessor due to the breach 


48-3-8. [Common carriers’ liens. | 
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of contract by the lessee. Citizens State Bank v. Christmas, 
1988-NMSC-044, 107 N.M., 220, 755 P.2d 64. 

Priority between agistor's lien, mortgage. — There 
must be express words of consent to give an agistor's lien 
precedence over a prior recorded mortgage of cattle. Pac. 
Nat'l Agric. Credit Corp, v. Hagerman, 1936-NMSC-009, 
40.N.M. 116, 55 P.2d 667, 

Agistor's lien shall not take precedence over a prior filed 
and recorded chattel mortgage unless the holder of the 
mortgage shall so consent in writing. U.S. v. Evans, 245 
F.2d 681 (10th Cir, 1957). 

Agistor may not claim lien upon animals removed 
from his possession with his knowledge, although with- 
out his consent. Bell .v. Dennis, 1989-NMSC-045, 43 N.M. 
350, 93 P.2d 1008. 

No evidence of consent to subrogate. — Evidence 
failed to show express consent in writing by assignee 
of mortgage executed by ranching company as lessee of 
ranch to subrogate the mortgage lien to agistor's lien 
claimed by lessor-owner of the ranch. Pac, Nat'l Agric. 
Credit Corp. v. Hagerman, 1986-NMSC-009, 40 N.M. 116, 
55 P.2d 667. 

Party furnishing pasturage required to perfect 
lien. — Under this section, party furnishing pasturage is 
entitled to a lien if he complies with 48-3-18 NMSA 1978, 
but the lien does not become effective until the claimant 
has complied with the statute and perfected his claim 
by giving the notice provided for, 1915-16 Op, Att'y Gen. 
No. 15-1598. 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Res. J. 331 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Animals § 96. . 

Lien on animal damage feasant, 26 A.L.R. 1047. 

8A C.J.S; Animals §§ 21, 190, 196, 206; 438A C.J.S. Inns, 
Hotels and Eating Places §§ 18, 19; 3A C.J.S. Animals § 
348.2. 


Common carriers shall have a lien on the things carried for the freight due, if payment of freight 
was to have been made on delivery of the things carried, and all persons carrying goods for an- 
other for hire or pay shall be deemed common carriers within the provisions of this article. 


History: Laws 1851-1852, p. 243; C.L. 1865, ch. 
77(2d), §§ 16, 17; C.L. 1884, §§ 1547, 1548; C.L. 1897, §§ 
2244, 2245; Code 1915, §§ 3344, 3345; Laws 1917, ch. 
65, § 1 (8838); 1923, ch, 24, § 1 (8338); C.S. 1929, § 82- 
406; 1941 Comp., § 63-306; 1953 Comp,, § 61-3-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The subject matter which was 
originally contained in Code 1915, 3344 and 3345, was 
combined and given number 3338 in the 1917 and 1923 
amendatory laws. For the original Code 1915, 3338, see 
48-3-10 NMSA 1978. 


48-3-9. [Loss of lien. ] 


Cross references. — For lien under bills of lading pro- 
visions of Uniform Commercial Code, see 55-7-307, 55-7- 
308 NMSA 1978, 

For railroads, lien on baggage and freight, see 63-3-12 
NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 13 Am. 
Jur, 2d Carriers §§ 497 to 506. 

Carrier's certificate of convenience and necessity, fran- 
chise or permit as subject to transfer or encumbrance, 15 
A.L.R.2d 883. 

13 C.J.S. Carriers §§ 484 to 486, 


Any lien acquired under the provisions of this law [48-3-1 to 48-3-15 NMSA 1978] except those 
provided in Sections 48-3-5 and 48-3-7 NMSA 1978 hereof shall become void, if the person entitled 
to the same shall consent that the property subject thereto be removed from his control or posses- 
sion, except as against the person at whose request the repairs or parts were furnished and the 
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labor performed. In the case of the liens provided in Sections 48-3-5 and 48-3-7 NMSA 1978, if the 
person or persons entitled to the lien consent to a removal of the property subject to the lien from 
the leased premises the lien shall become void. ‘ 


History: Code 1915, § 3339, enacted by Laws 1917, 


ch, 65, § 1 (8339); 1923, ch. 24, § 1 (8339); C.S. 1929, 
§ 82-407; 1941 Comp., § 63-307; 1953 Comp., § 61-3-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The 1917 law amended Code 
1915, 3333 to 3345. That part of the Amendatory: Act 
which bore the number 3339 contained entirely new mat- 
ter. For the original Code 1915, 3339, see 48-3-7 NMSA 
1978. 


ANN OTATIONS 


Mortgagee's authority required to create superior 
lien. — A mortgagor may not, without the authority of the 
mortgagee, expressed or implied, create a lien on mort- 
gaged property as to give it precedence over prior encum- 
brances. Maulhardt v. J.D. Coggins Co., 1955-NMSC-086, 
60 N.M. 175, 288 P.2d 1073. 

Implied authority to create superior lien. — When 
a mortgage clause requires the mortgagor to keep the 
mortgaged chattel in a good state of repair, authority is 
implied from the mortgagee to the mortgagor to create 
a mechanic's lien superior to the lien of the mortgagee. 
Maulhardt v. J.D. Coggins Co., 1955-NMSC-086, 60 N.M. 
175, 288 P.2d 1073. , 


48-3-10. [Priorities between liens.] 


Exclusive possession by mechanic of chattels un- 
dergoing repairs is not essential to the creation of a 
lien. Maulhardt v. J.D. Coggins Co,, 1955-NMSC- 086, 60 
N.M. 175, 288 P.2d 1073. 

Unrecorded liens lost by sald to innocent pur- 
chaser. — A landlord's agistor's lien on cattle is lost 
by a sale by the tenant to a purchaser without notice 
of the lien where the lien is not recorded and there is 
no statute requiring that it be recorded. Bell v. Dennis; 
1939-NMSC-045, 43 N.M.350, 93 P.2d 1003. 

Exclusive possession by mechanic of chattels 
undergoing repairs is not essential. — The lien of a 
garage owner for repairs furnished and of a workman for 
labor performed on an automobile is in force after posses- 
sion of such automobile is voluntarily surrendered, only as 
to such owner and those with notice thereof, and is not ef- 
fective as to innocent purchasers without notice. Abeytia v. 
Gibbons Garage, 1920-NMSC-064, 26 N.M. 622, 195 P. 515. 

Waiver of repossession by voluntary parting with 
chattel. — A lien claimant by voluntarily parting with 
possession of a chattel upon which he has a lien does 
not thereby waive the lien, but waives the right to pos- 
session thereof, and may not repossess the same merely 
on strength of lien in absence of special circumstances 
showing he is entitled to possession. Mathieu v, Roberts, 
1926-NMSC-025, 31 N.M., 469, 247 P. 1066. 


The priorities of liens provided for by this act shall be fixed as to several lien claimants as of the 
time of serving notice or of filing suit as provided in Section 48-3-13 NMSA 1978. 


History: Laws 1851-1852, p. 243; C.L. 1865, ch. 
77(2d), § 8; C.L. 1884, § 1541; C.L. 1897, § 2238; Code 
1915, § 3338; Laws 1917, ch. 65, § 1 (83340); 1923, ch, 24, 
§ 1 (8340); C.S. 1929, § 82-408; 1941 Comp., § Vg ae 
1953 Comp., § 61-3-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The subject matter which was 
originally contained in Code 1915, 3338, was given num- 
ber 3340 in the 1917 and 1923 amendatory laws. For; the 
original Code 1915, 3840, see 48-3-13 NMSA 1978. 

The term "this act," referred to in this section, appar- 
ently means Laws 1917, Chapter 65, which appears, as 48- 
3-1, 48-3-2, 48-3-4, 48-3-5, and 48-3-7 to 48-3-15 NMSA 
1978. 

Cross references. — For occupational taxes by mu- 
nicipality, see 3-38-6 NMSA 1978, 


ANNOTATIONS 


Lien priorities covered by section, — This section 
pertains to priority between liens established by Sec- 
tions 48-3-1 to 48-3-15 NMSA 1978 and does not apply to 
liens not covered by these sections. Chessport Millworks, 
Inc. v. Solie, 1974-NMCA-036, 86 N.M. 265, 522 P.2d 812, 

This section does not include judgment liens, 
Gathman v, First Am. Indian Land, Inc., 1965-NMSC-008, 
74 N.M. 729, 398 P.2d 57. 

Landlord's lien with priority over subsequent 
security interest. — Landlord's statutory lien which at- 
tached at the beginning of the tenancy for rental due or 
to become due under the terms of the lease is accorded 
priority over a subsequent security interést. Chessport 
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Millworks, Inc. v. Solie, 1974-NMCA-036, 86 N.M. 265, 522 
P.2d 812, 

Mortgage by continuing tenant before saacond 
term with priority. — Mortgage of personal property 
made by continuing tenant during first term of lease, 
but prior to commencement of new term, created a lien 
superior to that of the landlord for rent of such second 
term, Dees v. Dismuke, 1925-NMSC-083, 30 N.M. 528, 240 
P, 198. 

Landlord's lien with priority over subsequent 
judgment lien. — Landlord's statutory lien attached at 
the beginning of the tenancy for rental due or to become 
due under the terms of lease, and had priority:over execu- 
tion lien arising from judgment recovered against tenants 
during lease, even though execution issued and sheriff 
levied on tenant's property before suit. Gathman v, First 
Am. Indian Land, Inc,, 1965-NMSC-003,:74 N.M. 129 898 
P.2d 57, 

Unrecorded sales contract was not invalid as, sto 
landlord's lien, the landlord's lien claimant being nei- 
ther a mortgagor nor judgment nor attaching creditor, 
Beebe v. Fouse, 1921-NMSC-045, 27 N.M. 194, 199 P. 364. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Liens §§ 51 to 58. 

Priority of landlord's lien as against chattel morieags 
37 A.L.R. 400, 52 A.L.R, 985. 

Priority between tax or assessment lien and mortgage 
or other nontax lien held. by state or municipality; 159 
A.L.R. 832. 

Priority as between lien for fepairs and right of seller 
under conditional sales contract, 86 A.L.R.2d 198. 

Priority as between artisan's lien and chattel mortgage, 
36 A.L.R.2d 229. 
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Automobiles: priorities as between vendor's lien and 
subsequent title or security interest obtained in another 
state to which vehicle was removed, 42 A.L.R.3d 1168. 

Priority between attorney's lien for fees against a judg- 
ment and lien of creditor against same judgment, 34 
A.L.R.4th 665, 


LIENS ON PERSONAL PROPERTY 


48-3-13 


Priority between attorneys charging lien against judg- 
ment and opposing party's right of setoff against same 
judgment, 27 A.L.R.5th 764. © 

Right of mortgagee and/or lienor to compensation 
when property subject to mortgage and/or lien is taken 
by federal government forfeiture based on criminal acts of 
owner, 186 A.L.R. Fed. 593. 


48-3-11. [Acceptance of collateral security waives lien.| 


No person shall be entitled to a lien under this article who has taken collateral security for the 


payment of the sum due him. 


History: Laws 1851-1852, p. 2438; C.L. 1865, ch. 
77(2d), § 5; C.L. 1884, § 1538; C.L. 1897, § 22385; Code 
1915, § 3335; Laws 1917, ch. 65, § 1 (8341); 1923, ch. 24, 
§ 1 (8341); C.S. 1929, § 82-409; 1941 Comp., § 63-309; 
1953 Comp., § 61-3-9, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The subject matter’ which was 
originally contained in Code 1915, 3335, was given ‘the 
number 3341 in the 1917 and 1923 amendatory laws. For 
the original Code 1915, 3341, see 48-3-14 NMSA 1978. 


ANNOTATIONS 


Landlord's chattel mortgage deemed cumulative, 
not collateral security. — A landlord who takes a chat- 
tel mortgage on property of his lessee already covered by 
his statutory lien will be deemed to have taken cumula- 
tive and not collateral security. In re Frick Book & Sta- 
tionery Store, 1983-NMSC-104, 38 N.M. 120, 28 P.2d 660; 


48-3-12. [Assignability of liens.] 


Woodcock v. Cochran, 1915-NMSC-068, 21 N.M. 76, 153 
P 278, 

Partial security credited toward lien. — Taking se- 
curity for a portion of the material bill for plumbing did 
not invalidate the lien on the balance. The lien would be 
credited with the proceeds of the collateral. Hobbs v. Mor- 
rison Supply Co., 1987-NMSC- DGS 41 N.M. 644, 73 P.2d 
825. 

Effect of taking collateral itil | ke — Under former 
law, which had identical wording, it was held that this sec- 
tion does not work a forfeiture ex vi termini of a landlord's 
statutory lien for rent where landlord has taken collateral 
security for the rent after it has accrued and expressly 
disavowed any intent to waive the lien. Woodcock v. Co- 
chran, 1915-NMSC-063, 21 N.M. 76, 153 P. 273. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am, 
Jur. 2d Liens § 40, 

Right to require security, as condition of canceling lien 
of record or of recording payment, 2 A.L.R.2d 1064. 

53 C.J.S. Liens §§ 19 to 28. 


Liens provided. under this act shall be assignable. 


History: Code 1915, § 3842, enacted by Laws 1917, 
ch, 65, § 1 (3342); 1923, ch. 24, § 1 (8342); C.S, 1929, § 
82-410; 1941 Comp., § 63-310; 1953 Comp., § 61-3-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The 1917 law amended Code 
1915, 3333 to 3345. That part of the Amendatory Act 
which bore the number 3342 contained entirely new mat- 
ter. For the original Code 1915, 3342, see 48- 3-15 NMSA 
1978. 


The term "this act," referred to in this section, means 
Laws 1917, ch. 65, § 1, which appears as 48-3-1, 48-3-2, 48- 
3-4, 48-3-5, and 48-3-7 to 48-3-15 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R, and C..S. references. — 51 Am. 
Jur, 2d Liens §§ 30 to 32. 


48-3-13. Enforcement of liens; optional methods. 
A. In order to enforce any lien under Sections 48-3-1 through 48-3-20, NMSA 1978, the proce- 


dure shall be the same as in the case of the foreclosure of a chattel mortgage if suit is filed in court. 
The lien claimant when the property subject to the lien is under his control or in his possession 
may, after the debt for which the lien is claimed becomes due and payable, serve the person against 
whom the lien is sought to be enforced with a written notice or forward to the last known address 
of the person, by certified or registered mail, return receipt requested, a written statement, set- 
ting forth an itemized statement of the amount of the indebtedness. If the indebtedness is not paid 
within ten days after the service or mailing of the notice, the property may be advertised by post- 
ing or publication. as provided in Section 48-3-14 NMSA 1978 and sold to satisfy the indebtedness. 

B. Where the property involved:is:a motor vehicle upon which a lien exists under Sections 48- 
3-19 and 48-3-20 NMSA 1978; then in addition to the ten-day notice of the debt under this section 
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48-3-13 


and the twenty-day notice of sale under Section 48-3-14 NMSA 1978, the motor vehicle shall be 


held for the following periods: 


(1) for fourteen days where the vehicle is registered in this state; or 
(2) for forty days where the vehicle is registered in a foreign jurisdiction or where the reg- 
istration cannot be found in the records of this state. 

C, Where the property on which the lien exists is a motor vehicle, the time periods referred to 
in Subsection B of this section are to be used for the purpose of establishing ownership and the 
names and addresses of lienholders so that they may be given notice of the sale: The time periods 
shall be in lieu of the time period referred to in Section 66-3-203 NMSA 1978, but the provisions of 
giving notice to the state police of unclaimed vehicles shall still apply, and the lien claimant shall 
give such notice within five days after the expiration of the ten-day notice period referred to in 


Subsection A of this section. 


History: Laws 1851-1852, p. 243; C.L. 1865, ch. 
77(2d), § 6; Laws 1884, ch. 17, § 2; C.L. 1884, §§ 1539, 
1543; C.L. 1897, §§ 2236, 2240; Code 1915, §§ 3336, 
3340; Laws 1917, ch. 65, § 1 (8343); 1923, ch. 24, § 1 
(3343); C.S. 1929, § 82-411; 1941 Comp., § 63-311; 1953 
Comp., § 61-83-11; Laws 1955, ch. 67, § 1; 1967, ch. 183, 
§ 1; 1989, ch. 34, § 1. 

Compiler's notes. — The subject matter which was 
originally in Code 1915, 3336 (derived from Laws of 1851- 
1852), and Code 1915, 3340. (derived from Laws of 1884, 
ch. 17), was combined as two paragraphs of one section 
bearing number 3343 in the 1917 Amendatory Law. 

The original Code 1915, 3343 (derived from Laws 1884, 
ch. 17, § 5), gave landlords and common carriers the right 
to enforce their liens under the provisions of 48-3-13 to 
48-3-15 NMSA 1978. 

Cross references. — For foreclosure of mortgages, see 
39-4-1 NMSA 1978 et seq. 

The 1989 amendment, effective June 16, 1989, in 
Subsection A substituted "48-3-1 through 48-3-20 NMSA 
1978" for "61-3-1 through 61-38-18 New Mexico Statutes 
Annotated, 1953 Compilation" in the first sentence and 
"48-3-14 NMSA 1978" for "61-3-12 New Mexico Statutes 
Annotated, 1953 Compilation" in the last sentence, and 
made minor stylistic changes throughout the subsection; 
in Subsection B substituted "48-3-19 and 48-3-20 NMSA" 
for "61-3-17 through 61-38-18 New Mexico Statutes Anno- 
tated, 1953 Compilation” and "48-3-14 NMSA 1978" for 
"61-3-12 New Mexico Statutes Annotated, 1953 Compila- 
tion" in the introductory paragraph, "fourteen" for "thirty" 
in Paragraph (1), and "forty" for "sixty" in Paragraph (2); 
and in Subsection C substituted "66-3-208 NMSA 1978" 
for "64-5-3 New Mexico Statutes Annotated, 1953 Compi- 
lation" in the second sentence. 


ANNOTATIONS 


With respect to motor vehicles, Section 48-3-13 
NMSA 1978 requires that written notice be served 
only on the vehicle owner. — A debtor who is responsi- 
ble for a mechanic's lien against a motor vehicle, but who 
is not the owner of the motor vehicle, need not be given 
notice before enforcement of a mechanic's lien. Harris v. 
Vasquez, 2012-NMCA-110, 288 P.3d 924, 

Notice to a debtor who is not the owner of a mo- 
tor vehicle is not required. — Where the owner of 
a vehicle gave possession and use of the vehicle to the 
debtor while the owner was incarcerated; the ownership 
of the vehicle did not change; defendants repaired the ve- 
hicle at the request of the debtor; the debtor made: par- 
tial payments; but failed to pay the repair costs in full; 
defendants had retained possession of the vehicle after 
the repair work was completed; defendants sent written 
notice to the owner at the owner's home address, which 
coincided with the home address of the debtor; the no- 
tice set forth the amount due and stated that the vehicle 


would be sold at auction if the amount due was not paid 
within ten days; defendants did not send or address writ- 
ten notice to the debtor; and the debtor refused to accept 
the notice addressed to the owner, defendants were not 
required to send written notice to the debtor to enforce 
their mechanic's lien. Harris v. Vasquez, 2012-NMCA-110, 
288 P.3d 924. 

Demand for rent, claim of lien required, — Before 
1923 amendment, a landlord could enforce his lien in ei- 
ther of the two ways then provided, but he could not fore- 
ibly take possession of the property without first demand- 
ing the rent due and claiming the lien. Ross v. Overton, 
1924-NMSC-048, 29 N.M. 651, 226 P. 162. 

Exemption waived by tenant. — A tenant having 
conceded to his landlord the right to a lien on chattels by 
moving them onto landlord's property waives exemption. 
Tomson. v. Lerner, 1983-NMSC-078, 37 N.M. 546, 25 P.2d 
209. 

Repossession right waived by voluntary part- 
ing. — A lien claimant who voluntarily parts with pos- 
session of a chattel on which he has a lien waives only 
the right to possession, and may not repossess the same 
on strength of the lien alone in absence of special cireum- 
stances showing his right to possession: Mathiew v. Rob- 
erts, 1926-NMSC-025, 31 N.M. 469, 247 P. 1066. 

Right to lien foreclosure notice not forfeited by 
failure to file address change known to claimant. 
— Failure to file a change of address with the division of 
motor vehicles in compliance with Section 66-3-23 NMSA 
1978 did not forfeit the right to lien foreclosure notice un- 
der this section when lien claimant knew of the more re- 
cent address. Phoenix, Inc. v. Galio, 1984-NMCA-008,.100 
N.M. 752, 676 P.2d 829. 

Where mechanic's lien claimant knows of a more recent 
address of car owner, mailing notice of lien to the address 
shown by motor vehicle division records does not fulfill 
the requirement of sending notice to the "last-known ad- 
dress." Phoenix, Inc. v, Galio, 1984-NMCA-008, 100 N.M. 
752, 676 P.2d 829. 

Foreclosure on conditional vendor's property not 
conversion. — A lessor who forecloses his landlord's lien 
and sells property for nonpayment of rent. is not, guilty of 
wrongfully converting that property where it appears that 
the property was being purchased by the lessee and the 


plaintiff under a conditional sales contract from a ven- 
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dor who had guaranteed the rent. Hesselden v. Karman, 
1960-NMSC-114, 67 N.M. 434, 356 P.2d 451. 

Wrongful sale justifies punitive damages. — Where 
a trailer is wrongfully withheld and sold contrary to law 
and a court's restraining order, these facts alone justify 
the imposition of punitive damages. Newman v. Basin Mo- 
tor Co., 1982-NMCA-074, 98 N.M. 39, 644 P.2d 558). , 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Liens §§ 63 to 76, 

What constitutes public sale, 4 A.L.R.2d 575. 
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48-3-14. Advertisement and sale of property. 


If default be made in the payment of the debt, after such notice, it shall be lawful for the lien 
claimant or creditor, as provided in this article (48-3-1 to 48-3-15 NMSA 1978), to advertise and 
sell such property at public auction to the highest bidder for cash after giving at least twenty days' 


notice of such sale by: 


A. at least six handbills posted up in public Kpera in the county in which such sale is to be 


made; or 


B. by publishing once each week for two successive weeks in some newspaper of general circu- 
lation in the county; such notices of sale shall set forth the time and place of sale and a description 
of the property to be sold, and the amount of indebtedness claimed under such lien. 


History: Laws 1884, ch. 17, § 3; C.L. 1884, § 1544; 
C.L. 1897, § 2241; Code 1915, § 3341; Laws 1917, ch. 
65, § 1 (8344); 1928, ch. 24, § 1 (8344); C.S. 1929, § 
82-412; 1941 Comp., § 63-312; 1953 Comp., § 61-3-12; 
Laws 1955, ch. 67, § 2. 

Compiler's notes. — The subject matter which was 
originally contained in Code 1915, 3341, was given num- 
ber 3344 in the 1917 and 1923 amendatory laws. For origi- 
nal Code 1915, 3344, see 48-3-8 NMSA 1978. : 

Cross references. — For publication in lieu of posting, 
see 14-11-3 NMSA 1978. 

For judicial sales of perishable property pursuant to 
this section, see 39-5-1.1 NMSA 1978. 


ANNOTATIONS 


A landlord may not forcibly seize the property 
prior to compliance with this section. Ross v, Over- 
ton, 1924-NMSC-043, 29 N.M. 651, 226 P. 162. 

Foreclosure on conditional vendor's property not 
conversion. — A lessor who forecloses his landlord's lien 
and sells property for nonpayment of rent is not guilty of 
wrongfully converting that property where it appears that 
the property was being purchased by the lessee and the 
plaintiff under a conditional sales contract from a ven- 
dor who had guaranteed the rent. Hesselden v. Karman, 
1960-NMSC-114, 67 N.M. 434, 856 P.2d 451. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Liens § 76. 

What constitutes public sale, 4 A.L.R.2d 575. 


48-3-15. [Disposition of proceeds of sale; purchase by lien claimant.] 


After sale made as provided in the preceding section [48-3-14 NMSA 1978], the proceeds of such 
sale shall be applied to the payment of the costs of advertising and making the sale and the sat- 
isfaction of the demand of the lien claimant, and the residue, if any, shall be refunded to the lien 
debtor; provided, that the lien claimant shall not be precluded from bidding on or purchasing the 


property at such sale. 


History: Laws 1884, ch. 17, § 4; C.L. 1884, § 15465; 
C.L. 1897, § 2242; Code 1915, § 3342; Laws 1917, ch. 
65, § 1 (8345); 1923, ch. 24, § 1 (8345); C.S. 1929, § 82- 
413; 1941 Comp., § 63-313; 1953 Comp., § 61-38-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The subject matter which was 
originally contained in Code 1915, 8342, was given num- 
ber 3345 in the 1917 and 1923 amendatory laws. For origi- 
nal Code 1915, 3345, see 48-3-8 NMSA 1978. 


ANNOTATIONS 


Landlord's lien with priority over subsequent 
judgment lien. — Landlord's statutory lien attached at 


the beginning of the tenancy for rental due or to become 
due under the terms of lease and had priority over execu- 
tion lien arising from judgment recovered against tenants 
during lease, even though execution issued and sheriff 
levied on tenant's property before suit. Gathman uv, First 
Am. Indian Land, Inc., 1965-NMSC-008, 74 N.M. 729, 398 
P.2d 57. 

Rights of innocent purchasers not considered. 
— No interest of third person as purchaser for value 
without notice has been considered by the legislature 
in setting up the procedure for the satisfaction of claims 
hereunder, Bell v. Dennis, 1939-NMSC-045, 48 N.M. 350, 
93 P.2d 1003. 


48-3-16. Liens of owners and operators of public accommodations. 


A. The owner or operator of any hotel, motel, trailer court or campground shall have a lien 
upon the baggage, personal effects, trailer house, trailer, automobile, motor vehicle and other prop- 
erty placed in or upon the premises of the hotel, motel, trailer court or campground of the owner 
or operator for the payment of any services and accommodations offered by the owner or operator 
to the person for transient occupancy, including gas, water, electricity or other things furnished to 
the person or at the request of the person. . 
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B. For purposes of this section, "transient occupancy" means occupancy of the premises for 
which rent is paid on less than a weekly basis or by a person who has not manifested an intent to 
make the occupied premises a residence or to maintain a Hbusenoic on the eesti . 


History: 1941 Comp., § 63-304a, enacted by Laws indicates an intention by the legislature not to give pri- 
1951, ch. 51, § 1; 1953 Comp.,, § 61-3-14; Laws 1995, ority of the lien created by this section over other liens, 
ch. 195, § 26. Diamond Trailer Sales Co. v. Munoz, 1963-NMSC-104, 72 

Cross references. — For landlord lien under the Uni- N.M. 190, 382 P.2d 185. 
form Owner-Resident Act, see 47-8-36.1 NMSA 1978, No precedence over prior recorded mortgage. 

The 1995 amendment, effective July 1, 1995, added — A statutory lien does not take precedence over a prior 
the section heading; designated the existing language recorded chattel mortgage, unless expressly so. pro- 
as Subsection A; in Subsection A, substituted "motel" vided by statute. Diamond Trailer Sales Co. v. Munoz, 
for "rooming house, apartment house, rental dwellings, 1963-NMSC-104, 72 N:M: 190, 382 P.2d 185. 
auto court" twice, deleted "rent" preceding "services", in- Law reviews. — For article, "The Warehouseman vs. 
serted "offered by the owner or operator to the person for the Secured Party: Who Prevails When the Warehouse- 
transient occupancy", and made minor stylistic changes man's Lien Covers Goods Subject to a Security Interest?" 
throughout the subsection; and added Subsection B. see 8 Nat. Res. J. 331 (1968). ; 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 40 Am. 
ANNOTATIONS Jur. 2d Hotels, Motels and Restaurants §§ 187 to 196. ~~ 


Relation of innkeeper and guests as affected by pay- 
ment for accommodation by week, month or the like, 12 
A.L.R, 261, 145 A.L.R. 363. 


Person renting trailer space by the week is not a 
guest in the sense of those seeking transient accommoda- 
tions of an innkeeper. Diamond Trailer Sales Co. v. Munoz, 


1963-NMSC-104, 72 N.M. 190, 382 P.2d 185. Conditional sale, innkeeper's lien, property sold to guest 
Legislative intention not to give liens priority. on, 45 A.L.R. 960. 

— Section 48-3-17 NMSA 1978 which provides ‘that the What constitutes a hotel or inn, 53 A.L.R, 988. 

lien created by 48-3-16 NMSA 1978 "is subject to such pri- . pee a as subject to innkeeper! s lien, 56 A.L.R. 


ities of li therwise’ i by law" cl 4 
Pa tae dinate AMELIE tia ean oe pavides y ta. wv 43A C.J.S, Inns, Hotels and Eating Places §§ 18, 19. 


48-3-17. [Priority and enforcement of lien.] 


The lien provided for under this act [48-3-16 to 48-3-18 NMSA:1978] is subject to such priorities 
of liens as are otherwise provided by law, and may be enforced in the same manner and through 
the same procedure as now provided by law for the enforcement of liens on personal property and 
as provided in Section 48-3-13 NMSA 1978. 


History: 1941 Comp., § 68-304b, enacted by Laws Diamond Trailer Sales Co. v. Munoz, 1968-NMSC-104, 72 


1951, ch. 51, § 2; 1953 Comp., § 61-83-15. N.M. 190, 382 P.2d 185, 
Bracketed material. — The bracketed material was A statutory lien does not take precedence over a 
inserted by the compiler and is not part of the law. prior recorded chattel mortgage, unless expressly so 
provided by statute. Diamond Trailer Sales Co, v. Munoz, 
ANNOTATIONS 1963-NMSC-104, 72 N.M. 190, 382 P.2d 186. 
Legislative intent not to give priority over other Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
lien. — This section provides that the lien created by Sec- of mortgagee and/or lienor to compensation when prop- 
tion 48-3-16 NMSA 1978 "is subject to such priorities of erty subject to mortgage and/or lien is taken by federal 
liens as are otherwise provided by law" clearly indicates government forfeiture based on criminal acts of owner, 
an intention by the legislature not to give priority of the 136 A.L.R. Fed. 593. 
lien ‘created by 48-3-16 NMSA 1978 over other liens. 43A.C.J,8, Inns, Hotels and Eating Places 8§ 18, 19, 


48-3-18. [Penalty for removal of property on which lien 
has attached. |] 


Any person removing or attempting to remove any property on which the owner or operator of 
any hotel, rooming house, apartment house, rental dwellings, auto court, trailer court or camp- 
ground has a lien for any sum due such owner or operator for rent, services or accommodations as 
provided in this act [48-3-16 to 48-3-18 NMSA 1978], without the written consent of such owner 
or operator; shall be guilty of a misdemeanor and upon conviction shall be punished by fine of not 
more than $50,00 or by imprisonment in the county jail for a period not to exceed 30 days or by 
both such fine and imprisonment, | 


History: 1941 Comp., § 63-304c, enacted by Laws 
1951, ch. 51, § 3; 1953 Comp., § 61-38-16. 
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48-3-19. Lien for towing, storage or wrecker service for automobiles. 


All garage owners and persons engaged in the business of towing automobiles, storing automo- 
biles or furnishing wrecker service shall have a lien on all automobiles towed, stored or upon which 
wrecker service is performed when such towing, storage or wrecker service is furnished or per- 
formed at the request or with the consent of any person lawfully in possession of such automobile, 
for the reasonable value of such services and for costs incurred in enforcing the lien. A peace officer 
who requests towing, storage or wrecker service for a wrecked, abandoned or stolen vehicle shall 
be deemed a person lawfully in possession of such vehicle within the meaning of this section. The 
lien created under this section shall be perfected under Sections 48-3-13 and 48-3-14 NMSA 1978. 


History: Laws 1937, ch. 150, § 1; 1941 Comp., § 63- an action in district court alleging claims of conversion 
314; 1953 Comp., § 61-3-17; Laws 19638, ch. 99, § 1; and prima facie tort based on defendant's refusal to let 
1967, ch. 183, § 2. plaintiff remove the items, the district court did not err 

Cross references. — For lien for repair of motor ve- in concluding that defendant's lien on the taxicab did not 
hicle, see 48-3-1 NMSA 1978. extend to the equipment plaintiff sought to remove, be- 


cause liens granted to tow companies are less expansive 


ANNOTATIONS than those applicable to mechanics or common carriers 
There is no right to a storage lien on a freight and do not extend to equipment like that at issue here. 
trailer, as a freight trailer separated from a truck trac- Moreover, the parties agreed the equipment was in fact 
avis Hoe hn “AUtoniObile taider the Nlotor Vehicle Code! removable without any diminution in value of the vehicle, 
Newman v. Basin Motor Co., 1982-NMCA-074, 98 N.M. 39, and there was no evidence that any party understood that 
644 P.2d 553. the equipment would merge with the vehicle for purposes 
Wrongful sale justifies punitive damages. — Where of the lien or otherwise. Giant Cab, Inc. v. CT Towing, Inc., 


a trailer is wrongfully withheld and sold contrary to law 2019-NMCA-072. ‘ 
and a court's restraining order, these facts alone justify Am. Jur. 2d, A.L.R. and C.J.S, references, — Bail- 
the imposition of punitive damages. Newman v. Basin Mo- ee's lien for work on goods as extending to other goods of 
tor Co.. 1982-NMCA-074. 98 N.M. 39. 644 P.2d 553. the bailor in his possession, 25 A.L.R.2d 1037. 

Tow company lien dad not eatend tovattached Lien for storage of motor vehicle, 48 A.L.R.2d 894, 85 
equipment that is distinct from the vehicle it- A.L.R.3d 199. OM ’ i 
self. — Where defendant towing company, at the direc: Whatconstitutes use of vehicle"in the automobile busi- 


tion of law enforcement, towed a damaged taxicab from ness" within exclusionary clause of liability policy, 56 


the scene of an accident to its storage lot and denied a A.L.R.4th 300. : 
request by plaintiff, the owner of the taxicab, to retrieve 5 < taht ania 8§ 80 to 85;61A C.J.S. Motor Vehicles 


certain items from the vehicle, and where plaintiff filed 


48-3-20. [Rights of holder of lien for automobile service.] 


The person entitled to a lien hereunder may retain such automobile in his possession until such 
lien is paid. Such lien may be enforced in the manner now or hereafter provided for the enforce- 
ment of mechanics’ liens in this state; or in the manner now provided under Sections 48-3-13 and 
48-3-14 NMSA 1978, or hereafter provided by any amendments thereof or any laws of New Mexico 
in substitution therefor. 


History: Laws 1937, ch. 150, § 2; 1941 Comp., § 63- ANNOTATIONS 
315; 1953 Comp., § 61-3-18. : 
Bracketed material. — The bracketed material was eee ah de eee vee BiG Neve eta 
inserted by he compiler and is not part of the law. the bailar in his poséeesion, 25 A.L.R.2d 1087. 


61A C:J.S. Motor Vehicles §§ 743 to 759. 


48-3-21. Definitions. 


As used in Sections 48-3-1 through 48-3-20 NMSA 1978: 

A. "automobile" includes trucks, trailers and motor vehicles of all classes and kinds; and 

B. "motor vehicle" means every self-propelled device in, upon or by which, any person or prop- 
erty is, or may be, transported upon land, in water or in the air. 


History: Laws 1937, ch. 150, § 3; 1941 Comp., § 63- ANNOTATIONS 


BRGULESS Cor pen Blak Op Le ye SHeoy an 240, 5 Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
C.J.S. Motor Vehicles § 749. 
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48-3-22 


LIENS AND MORTGAGES 


48-3-25 


48-3-22. Lien for work or services by retaining possession. 


A. A person or firm, which, at the request of the owner or person lawfully in possession: 
(1) repairs, cleans, adjusts or otherwise services jewelry, timing apparatus, es clocks, 
radios, home appliances, electrical equipment, musical instruments; 
(2). repairs, cleans, adjusts or otherwise services sporting equipment including guns; or 
(3) enhances the value of personal property, shall, by retaining possession of the articles 
upon which the work or service was performed, have a lien for unpaid charges for the work or 


services, 


B. A person or firm, to duality under the provisions of this act [48-3-22 to 48-3-27, NMSA 1978], 
must have posted a notice at each place of business at the time such work is authorized, which reads: 

"All articles left for (state the type of work or service provided) and not called for in 3 months 
will be sold for charges pursuant to Sections 48-3-22 through 48-3-27 NMSA 1978." 

C. The provisions of this act do not extend to a person or firm that performs any of the func- 
tions described in Subsection A of this section on a wholesale basis or as a subcontractor. 


History: 1941 Comp., § 63-317, enacted by Laws 
1953, ch. 125, § 1; 1953 Comp., § 61-3-20; Laws 1971, 
ch. 157, § 1. 


ANNOTATIONS 


Time periods for notice, foreclosure proceedings 
mandatory. — Under former law, it was held that the no- 
tice provided for must use the period of three months as 
specifically provided in this section and that under Sec- 
tions 48-3-25 and 48-3-26A NMSA 1978 a lien claimant 
may commence foreclosure proceedings in court at any 


time after three months from the date for which the lien 
claimed becomes due, or may sell the property under the 
nonjudicial procedure provided in Section 48-3-26 NMSA 
1978 at any time after. six months from the date upon 
which the lien claimed became due. 1953-54, Op. AULY, 
Gen. No. 53-5741. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 8 shat 
Jur. 2d Bailments §§ 281, 282; 51 Am. Jur. 2d Liens §§ 15, 
34, 35. 

8-C.J.S. Bailments §§ 80 to 85. 


48-3-23. Possession; when lien shall not exist. 
The possession required under this act [48-3-22 to 48-3-27 NMSA 1978] shall be physical cus- . 


tody. No lien shall exist where: 


A. the article has not been delivered to the physical custody of the person or firm claiming its lien; 

B. without fraud or false representation, the physical custody of the article has been surren- 
dered by the person or firm performing the work or service; 

C. the person or firm performing the work or service has accepted collateral security for Days 


ment of the amount due. 


History: 1941 Comp., § 63-318, enacted by Laws 
1958, ch. 125, § 2; 1953 Comp., § 61-3-21. 


48-3-24, Lien not exclusive. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
to require security as condition of canceling lien of record 
or of recording payment, 2 A.L.R.2d 1064. 


The lien provided for by this act [48-3-22 to 48-3-27 NMSA 1978] shall be a cumulative remedy 
and shall not be construed to limit the remedies otherwise provided by law to a creditor against 
his debtor. The lien provided for by this act and the method and procedure for enforcement thereof 
is in addition to and not a substitution for any other lien and procedure for enforcement otherwise 
provided by law. 


History: 1941 Comp. » § 63-319, enacted by Laws 
1953, ch. 125, § 3; 1953 Comp., § 61-3-22. 


48-3-25. Enforcement of lien. 


Three (3) months after the debt for which the lien is claimed becomes due, the lien claimant may 
enforce such lien by either a suit to foreclose the lien or by a sale as hereinafter provided. 
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48-3-26 
History: 1941 Comp,, § 63-320, enacted by Laws 
1953, ch. 125, § 4; 19538 Comp., § 61-3-23. 
ANNOTATIONS 


Foreclosure or sale ‘by lien claimant. — Under 


Sections 48-3-22 to 48-3-27 NMSA 1978 a lien claimant | 


LIENS ON PERSONAL PROPERTY 


48-3-27 


nonjudicial procedure at any time after six months from 
the date upon which the lien claimed became due, 1953-54 
Op. Att'y Gen. No, 53-5741. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Liens §§ 63 to 76. 

Estoppel of or waiver by. parties or participants re- 


gardingirregularities or defects in execution or judicial 
sale, 2,A,L.R.2d 6. 
8 C.J‘S. Bailments §§ 80 to 85. 


may commence foreclosure proceedings in court at any . 
time after three months from the date for which the lien 
claimed becomes due, or may sell the property under the 


48-3-26. Sale to enforce lien. 


A. Six (6) months after the debt for which the lien is claimed becomes due, the lien claimant 
may serve written notice upon the person against whom the lien is sought to be enforced. Such 
notice shall itemize the amount of the indebtedness and demand payment thereof. Notice sent 
by registered mail to the address given at the time the work or service was authorized shall be 
sufficient notice under the provisions of this paragraph. If no address was given at time work 
or service was authorized, notice of sale shall be by one publication in a legal newspaper circu- 
lated in the community where the work was originally authorized, or by posting two (2) notices 
in the community, provided that one notice is posted at the place of business where the work or 
service was authorized, and the other notice is posted at the county courthouse, or village, town 
or city hall. This notice may include the sale of more than one lien debtor's property, provided 
the property of each debtor and the amount due for service thereon is listed i in separate para- 
graphs. 

B. If payment is not made within ten (10) days after service of notice as provided in Paragraph 
A of this section, the lien claimant may sell such property at public sale, for cash, after the elapse 
of at least twenty (20) days following the giving of notice of sale. Notice of sale shall be given 
pursuant to the procedures for notices prescribed in Paragraph A above. Such notice shall state 
the time and place of sale, describe the property to be sold and state the amount of indebtedness 
claimed under the lien. 

C. Storage charges may be charged beginning thirty (30) days after articles are left for service. 

D. Costs of serving notice on person authorizing work and of advertising sale of unclaimed 
property shall become part of lien. 

E. Bailments having replacement value not exceeding five dollars ($5.00) may be given to char- 
ity, utilized by the servicing agency or sold for charges without compliance to the provisions of this 
section, 

F. The lien claimant may bid and may be a purchaser at such sale. 


History: 1941 Comp., § 63-321, enacted by Laws 


1953, ch. 125, § 5; 1953 Comp., § 61-3-24. 
; ANNOTATIONS 


time after three months from the date for which the lien 


‘claimed becomes due, or may sell the property under the 


nonjudicial precedure at any time after six months from 
the date upon which the lien claimed became.due. 1953-54 


~ Op. Att'y Gen. No. 53-5741. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 C.J.S. 
Bailments §§ 80 to 85. 


Foreclosure or sale by lien claimant. — Under 
Sections 48-3-22 to 48-3-27 NMSA 1978 a lien claimant 
may commence foreclosure proceedings in court at any 


48-3-27. Disposition of proceeds of sale. © 


' The proceeds of such sale shall be applied first to the payment of costs in giving notice of sale 
and conducting the sale, and second to the indebtedness claimed under the lien. 
_ Any amount of the proceeds then remaining shall be paid to the lien debtor, after first. deducting 
any other amounts due by lien debtor to lien claimant. If the whereabouts of the lien debtor are 
unknown and are not discovered within six (6) months from'the date of the sale after reasonable 
search and inquiry, any remaining proceeds due such lien debtor shall be paid to the county trea- 
surer for the benefit of the common school fund of the county. 


History: 1941 Comp., § 63-322, enacted by Laws 
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48-3-28. Lien for laundering, dry cleaning or renovating by retaining 
possession; possession; sale. 


A. Any person or firm that, at the request of the owner or person lawfully in possession, laun- 
ders, dry cleans, presses, mends or renovates clothing, hats, furs, shoes, rugs, curtains, household 
linens, window shades or blinds and other similar articles shall have a lien, for unpaid charges 
arising from such work, by retaining the articles on which the work was done. 

B. To qualify under this section, a person or firm shall have posted a notice conspicuously in 
each place of business at the time such work is authorized, which reads: 

"All articles left for (state the type of work) and not called for within 30 days will be sold for 
charges pursuant to Section 48-3-28 NMSA 1978. Please leave your name and address." 

C. The provisions of this section do not extend to any person or firm that performs the work 
specified in Subsection A of this section wholesale or as a subcontractor. 

D. The possession required by this act [section] consists of physical custody. No lien exists if: 

(1) the article has not been delivered into the physical custody of the person or firm doing 
the work; or 

(2) collateral security for payment of the amount due has been accepted by the person or 
firm doing the work. 

E. The lien claimant may enforce the lien by a sale: 

(1) thirty days after the debt for which the lien is claimed becomes due, the lien claimant 
may serve written notice upon the person against whom the lien is sought to be enforced. The no- 
tice shall itemize the amount of indebtedness and demand its payment. Notice sent by registered 
or certified mail to the address given when the work was authorized is sufficient notice under this 
subsection. If no address was given at the time the work was authorized, notice of sale shall be 
given by publication once in a newspaper of general circulation in the community where the work 
was authorized or by posting one notice at the place of business where the work was authorized 
and another notice at the county courthouse or municipal building. The notice shall state the time 
and place of the sale, describe the property to be sold and state the amount of indebtedness claimed 
under the lien. This notice may include the sale of more than one lien debtor's property, but each 
debtor's property and the amount due for work on it shall be listed in separate paragraphs; 

(2) if payment is not made prior thereto, the lien claimant may sell the property at public 
sale for cash after twenty days have elapsed following the giving notice of the sale; 

(3) costs of serving notice on the person authorizing the work and of advertising the sale 
become part of the lien; 

(4) the lien claimant may bid and be a purchaser at the sale; . 

(5) the proceeds of the sale shall be applied first to the payment of costs of giving aate 
of and conducting the sale, and second to the indebtedness claimed under the lien. Any remain- 
ing proceeds shall be paid to the lien debtor after first deducting any other of his indebtedness to 
the lien claimant. If the lien debtor cannot be found after reasonably diligent search within three 
months after the sale, any remaining proceeds due him shall be subject to the Uniform Disposition 
of the Unclaimed Property Act [repealed]. 


History: 1953 Comp., § 61-3-26, enacted by Laws 
1971, ch. 157, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1997, ch. 25, § 33 repealed the Uniform Disposition of 
Unclaimed Property Act (7-8-1 to 7-8-40 NMSA 1978), 


referred to in Paragraph K(5), effective July 1, 1997. For © » 


present comparable provisions, see Chapter 7, Article 8A 
NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 8 C.J.S, 
Bailments §§ 80 to 85. 


48-3-29. Lien for repair or service to aircraft; detention; priority; 


enforcement. 


* 


A. Any person engaged in the business of operating an airport, hangar or place for mainte- 
nance or repair of aircraft who stores, maintains or repairs any aircraft accessories or furnishes 
materials for an aircraft at the request or with the consent of the owner or his representative, 
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48-4-1 ABSTRACTERS' LIENS 48-4-1 


agent or lessee, whether the owner is a conditional vendee or a mortgagor or in possession or not, 
shall have a lien upon the aircraft or any part thereof for the sum due for storing, maintaining or 
repairing the aircraft for labor furnished, for accessories or materials and for all costs incurred in 
enforcing the lien and may detain the aircraft until the sum due is paid. The possessory lien shall 
have priority over all other liens, including recorded liens on the aircraft, except liens for taxes, 
and the operator of the aircraft shall be deemed the agent of any owner, mortgagee, conditional 
vendor or other lienor of the aircraft for the establishment of that lien. 

B. Ifthe person who provides the services provided in Subsection A of this section relinquishes 
possession of the aircraft due to the acceptance or receipt of a check, draft or written order for pay- 
ment of the indebtedness due on the aircraft, but the check, draft or written order for payment is 
returned because of insufficient funds, no account, closed account or issuance of a stop-payment 
order, or if possession is lost due to the illegal acts of the owner or his agent, the possessory lien 
on the aircraft shall continue for a period of thirty days from the date actual possession was relin- 
quished or lost. At the expiration of the thirty days, the lien shall continue but shall be subordi- 
nate to prior recorded liens on the aircraft. The lien shall not be applicable to a bona fide purchaser 
for value without notice of an aircraft lien or to a bona fide encumbrancer for value without notice 
of the aircraft lien, if the sale or encumbrance occurs subsequent to the relinquishment or loss of 
possession. 

C. At any time, the aircraft upon which a lien is claimed may be repossessed. 

D. Any person entitled to a lien pursuant to Subsection A of this section shall, within ninety 
days after the date on which labor was last performed or materials, supplies or services [were] last 
furnished, file in the office of the county clerk of the county in which the aircraft is based, or where 
the labor was performed or materials, supplies or services [were] furnished, a statement verified 
by oath. The statement shall include the name of the person entitled to the lien, the name of the 
owner of the aircraft, a description of the aircraft, and the sum due for labor performed or materi- 
als, supplies or services furnished. 

E, The-lien perfected pursuant to Subsection ’D of this section may be enforced against the 
aircraft, whether or not in the possession of the lienholder, by judgment of the court having juris- 
diction in the county where the lien is filed and a writ of execution pursuant to that judgment. The 
court may, in its discretion, award reasonable attorney's fees to the prevailing party. 


History: 1978 Comp., § 48-3-29, enacted by Laws 


1985, ch. 92, § 1. 
ANNOTATIONS 


"Supplies" are not "materials". — For purposes of the 
possessory lien statute, the term "supplies" (such as fuel, 
oil, and oxygen) is distinguishable from and would not 
come within the definition of "materials", which, by com- 
mon definition, compose parts of an airplane. Air Ruidoso, 


Ltd. v. Exec. Aviation Ctr., Inc., 1996-NMSC-042, 122 N.M. 
71, 920 P.2d 1025. 

Service provider did not have possessory lien. 
— Regardless of whether an airline service provider had 
actual possession when providing supplies, the service 
provider did not, by virtue of providing supplies, have a 
possessory, lien under this section. Air Ruidoso, Ltd. v. 
Exec. Aviation Ctr, Inc., 1996-NMSC-042, 122 N.M. 71, 
920 P.2d 1025. 


ARTICLE 4 


Abstracters' Liens 


Sec. 
48-4-1, Lien on real estate. ' 
48-4-2. Time for filing claim; contents of claim. 


48-4-1, Lien on real estate. 


Sec. 

48-4-3. Recording of liens; indexing; fees. 

48-4-4. Limitation on enforcement of liens; manner of en- 
forcement. 


Every bonded abstracter or abstract company, doing business in compliance with the provisions 
contained in Sections 51-1301 and 51-1302, 1941 Comp. Statutes, who shall hereafter compile and 
furnish any abstract or continuation of abstract, of title to any real estate at the request of the 
owner thereof, or his authorized agent, shall have a lien on said real estate for the amount due for 
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48-4-2 LIENS AND MORTGAGES 48-4-4 


compiling and furnishing such abstract of title and for all costs incurred'in enforcing a lien, 
including cost of the preparation of claim of lien. 


History: 1941 Comp., § 51-1305, enacted by Laws » ANNOTATIONS 


1949, ch. 15, § 1; 1953 Comp., § 61-4-1..: 
Compiler's notes. — Sections 51-1301. and 61- 1302, Am. Jur, 2d, A.L.R. and C.J.S, references. — 1 C.J. s. 


1941 Comp., cited in this section and compiled as 70-2-1 Abstracts of Title § 6. me 
and 70-2-2 1953 Comp., were repealed by Laws 1963, ch. Ms 
307, § 10, For present, provisions, see 47-4-1 NMSA 1978. 


48-4-2, Time for filing claim; contents of claim. 


Every abstracter claiming the benefit: of this act [48- 4-1 to 48- iy 4 NMSA 1978] must, within 
ninety (90) days after the date of the certificate in the abstract for which lien is claimed, file for 
record with the county clerk of the county or counties in which the property, or any part thereof, 
covered by said abstract, is situated}; a claim containing a statement of his demands, after de- 
ducting all just credits and offsets,:the name of the owner, and also the name of the person by 
whom he was employed, and also a description of the property to be charged with the lien, suf- 
ficient for identification, which claim must be verified by the oath of claimant or of some other 
person. 


History: 1941 Comp., § 51-1306, enacted by Laws 
1949, ch. 15, § 2; 1953 Comp., § 61-4-2, 


48-4-3, Recording of liens; indexing; fees. 


The county clerk must record the claim of lien in a book kept for that purpose, which record 
must be indexed as deeds and other conveyances are required by law to be indexed; and for which 
he may receive the same fees as are allowed by law for seman deeds. 


History: 1941.Comp., § 51-1807, enacted by Laws: 
1949, ch. 15, § 3; 1953 Comp.,, § 61-4-8. 


48-4-4, Limitation on enforcement of liens; manner of enforcement. 


No lien provided for in this act [48-4-1 to 48-4-4 NMSA 1978] shall bind any real estate for a 
longer period than one (1) year after the same has been filed, unless proceedings be commenced in 
the district court in and for the county in which the real estate or any of it, described in said:lien, 
is located within that time, to enforce the lien. The proceedings for enforcement of said claims of 
lien shall be under the rules of pleading, practice and procedure in the district courts and such 
proceedings shall be had as in the case of the foreclosure of mortgages upon real estates [estate]; 
and the court may allow as part of the costs of foreclosure, the moneys [monies] paid for the prepa- 
ration of the claim of lien and for the filing and recording thereof, and reasonable attorney's fees in 
the district and supreme courts. ' 


History: 1941 Comp., § 51-1308, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch, 15, § 4; 1953 Comp., § 61-4-4. inserted by the compiler and is not part of the law. 
Threshing Liens” 
Sec, oy Fh (BOC 
48-5-1. Who may have. eae 5-3. Priority. 
48-5-2. Procedure to obtain lien. ° J b£103 If BL 
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48-5-1 HARVESTER'S LIENS 48-5A-2 


48-5-1. Who may have. 


Any owner or lessee of a threshing machine who threshes grain for another, therewith shall, 
upon filing the statement provided for in the next section [48-5-2 NMSA 1978], have a lien upon 
such grain for the value of his services in threshing the same from the date of commencement of 
the threshing. 


History: Laws 19283, ch. 102, § 1; C.S. 1929, § 82-501; ANNOTATIONS 


1941 C -» § 48-1403; 1953 C + § 61-5-3, 
pps 8 ’ ombe Am. Jur, 2d, A.L.R. and C.J.S, references. — 3 Am. 
Jur. 2d Agriculture § 16. 


48-5-2. Procedure to obtain lien. 


Any person entitled to a lien under this chapter [48-5-1 to 48-5-3 NMSA 1978], shall within ten 
days after the threshing is completed, file in the office of the county clerk of the county in which 
the grain was grown a statement in writing, verified by oath, showing the amount and quantity 
of grain threshed, the price agreed upon for threshing the same, the name of the person for whom 
the threshing was done and a description of the land upon which the grain was grown. Unless the 
person entitled to the lien shall file such statement within the time aforesaid he shall be deemed 
to have waived his right thereto. 


History: Laws 1928, ch. 102, § 2; C.S. 1929, § 82-502; 
1941 Comp., § 48-1404; 1953 Comp., § 61-5-4. 


48-5-3. Priority. 


Such lien shall have priority over all other liens and incumbrances [encumbrances] upon such 
grain. 


History: Laws 1923, ch. 102, § 3; C.S. 1929, § 82-5083; Bracketed material. — The bracketed material was 
1941 Comp., § 48-1405; 1953 Comp., § 61-5-5. inserted by the compiler and is not part of the law. 


ARTICLE 5A 


Harvester's Liens 


Sec. Sec. 
48-5A-1. Who may have a lien. 48-5A-3. Petition to cancel lien; security. 
48-5A-2. Procedure to obtain lien. 


48-5A-1. Who may have a lien. 


Any individual or company who harvests any crop for another, either manually or by the use of 
a machine, shall, upon filing the statement provided for in Section 2 [48-5A-2 NMSA 1978] of this 
act, have a lien upon the crop for the value of his services in harvesting the crop. The lien shall ex- 
ist from the date of the harvest. __ 


History: Laws 1989, ch. 89, § 1. 


48-5A-2. Procedure to obtain lien. 


Any person or company entitled to a lien under this act [48-5A-1 to 48-5A-3 NMSA 1978] shall, 
within twenty-one days after the harvest is completed, file in the office of the county clerk of the 
county in which the crop was grown a statement in writing, verified by oath, showing the amount 
and quantity of the crop harvested, the price agreed upon for harvesting it, the name of the person 
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for whom the harvest was done and a description of the land upon which the:crop was grown, Un- 
less the person entitled to the lien files that statement within the twenty-one day time limit, he 
shall be deemed to have waived his right be the lien. 


History: Laws 1989, ch. 89, § 2. 


48-5A-3. Petition to cancel lien; security. 


A. The owner of any crop subject to’a harvester's lien may petition the district court in the 
county in which the crop was grown for an order canceling the lien. 

B. Upon a filing of a petition, the district court judge shall examine the lien claimant's re- 
corded demands and determine an amount sufficient to satisfy the recorded demands and any. 
other damages, court costs or attorneys' fees which may be recovered by the lien claimant. Secu- 
rity, in an amount set by the judge and of a type approved by him, shall be deposited by the owner 
of the crop with the district court conditioned on ‘the sath nes of any sum found to be wee due 
the lien claimant. 

C. When the security is deposited, the district court shall immediately issue an hota banosling 
the lien and shall notify the county clerk with whom the lien was filed. Upon the recording of the 
order, the county clerk shall mark the filed lien'canceled. When an order is issued pursuant to this 
subsection, the claimant's lien attaches to the security. 


History: Laws 1989, ch. 89, § 3. 
ARTICLE 5B 
Producers' Liens 


(Repealed by Laws 1996, ch. 56, § 10; Laws 1997, ch. 83, § 1.) 


48-5B-1 to 48-5B-14. Repealed. : 
Repeals. — Laws 1997, ch. 83, § 1 repealed 48-5B-1 Laws 1996, ch. 56, § 10, repealed 48-5B-4, 48-5B-8, and 


to 48-5B-3, 48-5B-5 to 48-5B-7, 48-5B-9, and 48-5B-14.  —«_ 48-5B-10 to 48-5B-13 NMSA 1978, as enacted by Laws 
NMSA 1978, as enacted by Laws 1995, ch. 157,§§1to 14 © 1995,’ch. 157, 8§ 4, 8, and 10 to 18, relating to producer's 
and by Laws 1995, ch. 56, 8§ 4 and 9, and as amended by liens, effective May 15, 1996. For provisions of former sec- 
Laws 1996, ch. 56, §§ 1 to 8, relating to producer's liens, tions, see the 1995 NMSA 1978 on NMOneSource.com. 


effective June 20, 1997. For provisions of former sections, 
see the 1996 NMSA 1978 on NMOneSource.com, 


ARTICLE 6 
Agricultural Landlord Liens 
Sec. Sec. 
48-6-1. Landlords shall have preference lien. 48-6-9, Defendant may replevy, . 
48-6-2. Tenants not to remove property subject [to lien]. 48-6-10. Judgment against sureties, * ' 
48-6-3. When lien expires. 48-6-11. Perishable property sold. 
48-6-4. Do not apply to, etc. 48-6-12. Summons for defendant. 
48-6-5, Distress warrant. 48-6-13. Rights of tenant. 
48-6-6. Oath and bond. 48-6-14. Tenants shall not sublet without consent, etc. 
48-6-7. Distress warrant, issued by whom, 48-6-15, Suit in district court. 
48-6-8. Duty of officer. 48-6-16. Construction of act. 
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48-6-1 AGRICULTURAL LANDLORD LIENS 48-6-3 


48-6-1. Landlords shall have preference lien. | 


All persons leasing or renting agricultural lands, at will or for a term, shall have a preference 
lien upon the property of the tenant hereinafter indicated, upon such premises, for any rent that 
may become due and for all money and the value of all animals, tools, provisions and supplies 
furnished by the landlord to the tenant to enable the tenant to make a crop on such premises, and 
to gather, secure, house and put the same in condition for market, the money, animals, tools, provi- 
sions and supplies so furnished being necessary for.that purpose, whether the same is to be paid 
in money, agricultural products or other property; and this lien shall apply only to animals, tools 
and other property furnished by the landlord to the tenant, and to the crop raised on such rented 


premises. 


History: Laws 1921, ch. 182, § 1; C.S. 1929, § 82-101; 
1941 Comp., § 48-1501; 1953 Comp., § 61-6-1. 

Cross references. — For priority of threshing liens, 
see 48-5-3 NMSA 1978. 

For rentals for lease of state lands, lien, see 19-7-34 
NMSA 1978. 


~ ANNOTATIONS 


Landlord's lien statute has no application to the 
relation of vendor and vendee but only to that of land- 
lord and tenant. Snipes v. Dexter Gin Co., 1941-NMSC-040, 
45 N.M. 475, 116 P.2d 1019. 

Lien superior to subsequent chattel mortgage. 
— The preference lien inuring to a landlord under this 
section, for moneys and supplies furnished the tenant in 
the production of crops, is superior to the lien of a chattel 
mortgage on such crops given by the tenant subsequent to 
creation of the tenancy. Farmers’ Cotton Fin. Corp. v. Cot- 
ton Fin. & Trading Corp., 1933- NMSC- 008, 37 N.M. 101, 
18 P.2d 1027. 

No legislative intent lien have priority over prior 
chattel mortgage. — There is nothing which indicates 
a legislative intent to give to a landlord's lien upon crops 
grown on leased or rented premises and fed to livestock 
belonging to the tenant, priority over and above a chattel 
mortgage lien covering. the livestock at the time the ten- 
ant brought such livestock onto the leased premises. U.S, 
v. Evans, 245 F.2d 681 (10th Cir. 1957). 

Sale in excess of lien not conversion as to subor- 
dinate mortgagee. — Where a landlord holding a lien 
under this section, far exceeding in amount the value of 
all crops raised by tenant, with the latter's consent, either 


express or implied, takes possession of such crops, har- 
vests and markets same, and applies proceeds toward 
satisfaction of his lien, he is not guilty of conversion as 
against a third person holding chattel mortgage on same 
crops, subordinate to landlord's lien for advancements. 
And if the landlord is not guilty of conversion, a fortiori his 
transferee of such crops cannot be. Farmers' Cotton Fin. 
Corp. v, Cotton Fin. & Trading Corp., 1933-NMSC-008, 37 
N.M. 101, 18 P.2d 1027. 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 


see 8 Nat. Res, J..331 (1968). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture §§ 12 to 15; 49 Am. Jur. 2d Landlord 
and Tenant §§ 686, 700, 701. 

Statutory lien upon crops removed from premises, 9 
A.L.R. 305, 96. A.L.R. 249. 

Priority of landlord's lien as against chattel ee DSS 
87 A.L.R. 400, 52 A.L.R. 935. 

Warehouse. Receipts Act as affecting landlord's lien on 


property represented by receipts, 61 A.L.R. 952. 


Property covered by landlord's lien, 96 A.L.R. 249. 

Landlord's acceptance of chattel mortgage, or condi- 
tional sales contract, as waiver of landlord's lien, 96 A.L.R. 
568. 

Subrogation of lessee in respect of liens superior to his 
lease, 1 A.L.R.2d 286. 

What constitutes theft within automobile theft insur- 
ance policy - modern cases, 67 A.L.R.4th 82. 

3 CJ.8. Agriculture §§ 105, 116; 52A C.J.S. Landlord 
and Tenant §§ 817 to 820. 


48-6-2. Tenants not to remove property subject [to lien].. 


It shall not be lawful for the tenant, while the rent and such advances remain unpaid, to remove, 
or permit to be removed, from the premises so leased or rented any agricultural products produced 
thereon, or any of the animals, tools or property furnished as aforesaid, without the consent of the 


landlord. 


History: Laws 1921, ch. 182, § 2; C.S. 1929, § 82-102; 
1941 Comp., § 48-1502; 1953 Comp., § 61-6-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


48-6-3. When lien expires. 


ANNOTATIONS 


Am. Jur. 2d, A\L.R. and C.J.S. references. — 3 C.J.S. 
Agriculture § 114; 52 C.J.S, Landlord and Tenant §§ 639, 
114,, 


Such We Bad heft shall ape) as to. such coats titel products and as to the animals, tools 
and other property furnished to the tenant as aforesaid, so long as they remain.on such rented or 
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leased premises and for one month thereafter; and such lien, as to agricultural products and as to 
animals and tools furnished as aforesaid, shall be superior to all exemptions. 


History: Laws 1921, ch. 182, § 3; C.S. 1929, § 82-103; of the landlord's "preference lien," the lien is effective for 


1941 Comp., § 48-1503; 1953 Comp., § 61-6-3. thirty days. Goggins v. Dexter Gin Co., 1942-NMSC-063, 
46 N.M. 440, 130 P.2d 1029. 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S, references. — Estop- 


pel to rely on statute of limitations, 24 A.L.R.2d 1413. 


Effectiveness as against person with knowledge. 52 CJS, Landlord and Tenant § 652. 


— As against a person who has full knowledge of existence 


48-6-4. Do not apply to, etc. 


Such lien shall not attach to the goods, wares and merchandise of a merchant, trader or me- 
chanic, sold and delivered in good faith in the regular course of business to the tenant. 


History: Laws 1921, ch. 182, § 4; C.S, 1929, § 82-104; ANNOTATIONS 


°9 ~' ; ry 1- =4, 
198) COMD Sera ana OF MAM Pa Bate Am. Jur. 2d, A.L.R. and C.J.S. references. — 49 Am. 
Jur. 2d Landlord and Tenant §§ 704, 706. 


48-6-5. Distress warrant. 


When any rent or advances shall become due, or the tenant shall be about to remove from 
such leased or rented premises, or to remove his property from such premises, it shall be lawful 
for the person to whom the rent or advances are payable, his agent, attorney, assigns, heirs or 
legal representatives, to apply to a justice of the peace [magistrate] of the precinct where the 
premises are situated, or in which the property upon which a lien for rents or advances exist, 
may be found, or to any justice [magistrate] having jurisdiction of the cause of action, for a 
warrant to seize the property of such tenant; provided, that when a-distress warrant shall be 
issued by any justice [magistrate], other than the justice of the peace [magistrate] of the pre- 
cinct in which the rented premises may be situated, or in which the defendant may reside, such 
warrant shall be made returnable to, and the affidavit and bond upon which it is issued shall 
be transmitted by, the justice [magistrate] issuing such distress warrant, to the justice [magis- 
trate] of the precinct in which the rented premises may be situated, or in which the defendant 
may reside. 


History: Laws 1921, ch. 182, § 5; C.S. 1929, § 82-105; 40, "magistrate" was inserted in brackets throughout this 


1941 Comp., § 48-1505; 1953 Comp., § 61-6-5. section. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. For ANNOTATIONS 
justice of the peace construed to refer to magistrate court, ‘Am Jur. 2d, ALR d é = 
see 35-1-38 NMSA 1978, Pursuant to Laws 1968, ch. 62,8 CJS Lonilond ai Tear s$ 06, eae On 


48-6-6. Oath and bond. 


The plaintiff, his agent or attorney, shall make oath that the amount sued for is for rent or ad- 
vances, such as are mentioned in the first section [48-6-1 NMSA 1978] of this act, or shall produce 
a writing signed by such tenant to that effect, and shall further swear that such warrant is not 
sued out for the purpose of vexing and harrassing [harassing] the defendant; and the person ap- 
plying for such warrant shall execute a bond with two or more good and sufficient sureties, to be 
approved by the justice of the peace [magistrate], payable to the defendant, conditioned that the 
plaintiff will pay the defendant such damages as he may sustain in case such warrant has been 
illegally and unjustly sued out, which bond shall be filed among the papers of the cause; and, in 
case the suit be finally decided in favor of the defendant, he may bring suit against the plaintiff 
and his sureties on such bond, and shall recover such damages as may be awarded to him by the 
proper tribunal. 
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History: Laws 1921, ch. 182, § 6; C.S. 1929, § 82-106; For justice of the peace construed to refer to magistrate 
1941 Comp., § 48-1506; 1953 Comp., § 61-6-6. court, see 35-1-38 NMSA 1978, Pursuant to Laws 1968, ch. 

Bracketed material. — The bracketed material was 62, § 40, "magistrate" was inserted in brackets throughout 
inserted by the compiler and is not part of the law. this section. 


48-6-7. Distress warrant, issued by whom. 


Upon the filing of such oath and bond, it shall be the duty of such justice of the peace [magis- 
trate] to issue his warrant to the sheriff or any constable of the county, commanding him to seize 
the property of the defendant, or so much as will satisfy the demand, which warrant shall be re- 
turnable to said justice [magistrate]. 


. History: Laws 1921, ch. 182, § 7; C.S. 1929, § 82-107; justice of the peace construed to refer to magistrate court, 
1941 Comp., § 48-1507; 1953 Comp., § 61-6-7. see 35-1-88 NMSA 1978. Pursuant to Laws 1968, ch. 62, § 

Bracketed material. — The bracketed material was 40, "magistrate" was inserted in brackets throughout this 
inserted by the compiler and is not part of the law. For section. 


48-6-8. Duty of officer. 


It shall be the duty of the officer to whom such warrant is directed to seize the property of such 
tenant, or so much thereof as shall be of value sufficient to satisfy such debts and costs, and the 
same in his possession safely keep, unless the same is replevied as herein provided, and make due 
return thereof to the court to which said warrant is returnable. 


History: Laws 1921, ch. 182, § 8; C.S. 1929, § 82-108; 
1941 Comp., § 48-1508; 1953 Comp., § 61-6-8. 


48-6-9. Defendant may replevy. 


The defendant shall have the right at any time within ten days from the date of said levy to 
replevy the property seized, by giving bond payable to the plaintiff, with two or more good and suf- 
ficient sureties in double the amount of the debt, or, at his election, for the value of the property 
so seized, conditioned that if the defendant be cast in the action he shall satisfy the judgment 
that may be rendered against him or pay the estimated value of the property, with lawful interest 
thereon from the date of the bond.) 


History: Laws 1921, ch. 182, § 9; C.S. 1929, § 82-109; 
1941 Comp,, § 48-1509; 1953. Comp., § 61-6-9. 


48-6-10, Judgment against sureties. 


When the property levied on has been replevied as provided in the preceding section [48-6-9 
NMSA 1978] and final judgment shall be rendered against the defendant, such judgment shall be 
also against him and his sureties on his replevy bond for the amount of the judgment, interest and 
costs, or for the value of the property replevied and interest, according to the terms of such bond. 


History: Laws 1921, ch. 182, § 10; C.S, 1929, § 82- 
110; 1941 Comp,, § 48-1510; 1953 Comp., § 61-6-10. 


48-6-11. Perishable property sold. 


If the property is of a perishable or wasting kind, and the defendant fails to replevy as herein 
provided, the officer making the levy, or the plaintiff, or the defendant, may apply to the court, or 
judge thereof, to which the warrant is returnable, either in term time or vacation, for an order 
to sell such property; and if any person other than the defendant shall apply for such order of 
sale, the court shall not grant such order, unless the person applying shall file with such court an 
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obligation, payable to the defendant, with two or more good and sufficient sureties, to be apirtea 
by said court, that they will be responsible to the defendant for such damages as he may sustain 
in case such sale be illegally and unjustly applied for, or be illegally and unjustly made, which sale 


shall be conducted as sales under execution. 


History: Laws 1921, ch. 182, § 11; C.S. 1929, § 82- 
111; 1941 Comp., § 48-1511; 1953 Comp., § 61-6-11. 


48-6-12. Summons for defendant. 


It shall be the duty of the justice of the peace [magistrate], at the time he issues the warrant to 
issue a summons to the defendant requiring him to answer before such justice [magistrate], if he 
has jurisdiction to finally try the cause, and, upon it being returned served, to proceed to judgment 
as in ordinary cases. If such justice of the peace [magistrate] has not jurisdiction to finally try the 
case, by reason of any provisions herein contained, he shall forthwith transfer all papers to the jus- 
tice of the peace [magistrate] having jurisdiction to finally try said cause, who shall without delay 
issue summons to defendant, giving him notice of the suit and the time of the setting as provided 
by law; provided, that if the defendant has removed from the county without service, notice of suit 
shall be given him, as now provided by law, in attachment suit in justice of the peace [magistrate] 
court in this state, when the defendant is absent from the county or cannot be found in the county. 


History: Laws 1921, ch. 182, § 12; C.S. 1929, § 82- 
112; 1941 Comp.,, § 48-1512; 1953 Comp., § 61-6-12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, For 
justice of the peace construed to refer to magistrate court, 


see 35-1-88 NMSA 1978, Pursuant to Laws 1968, ch. 62,8 
40, "magistrate" was inserted in brackets throughout this 
section, 

Cross references. — For attachment in magistrate 
court, see 35-9-2 NMSA 1978. 


48-6-13. Rights of tenant. 


» Nothing in this act [48-6-1 to 48-6-16 NMSA 1978] shall be so construed as to prevent landlords 
and tenants from entering into such stipulations or contracts in regard to rents and advances as 
they may think proper; and, should the landlord, without any default on the part of the tenant or 
lesseess [lessee], fail to comply in any respect with his part of the contract, he:shall be responsible 
to said tenant or lessee for whatever damages may be sustained thereby; and to secure such dam- 
ages to such tenant or lessee, he shall have a lien on all the property in his possession not exempt 
from forced sale, as well as upon all rents due to said landlord under said contract. 

ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — Ten- 


ant's right, to lien, in absence of agreement therefor, for 
improvements made on leased premises, 25 A.L.R.2d 885. 


History: Laws 1921, ch. 182, § 18; C.S, 1929, § 82- 
113; 1941 Comp., § 48-1513; 1953 Comp., § 61-6-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


48-6-14. Tenants shall not sublet without consent, ete. 


If lands are rented by the laidlord to any person or persons, such person or persons shall not as- 
sign their lease or sublet said lands, or any part thereof, during the term of said lease to any vee 
person without first obtaining the consent of the landlord; = agent or attorney. ' 


History: Laws 1921, ch. 182, § 14; C.S, 1929, § 82- 
114; 1941 Comp., § 48-1514; 1953 Comp., § 61-6-14. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 3'C.JS. 
Agriculture §§ 112, 118, 118. 


48-6-15. Suit in district court. 


When the-amount in controversy i is in excess of two hundred dollars [$200], Sisit may be. insti- 
tatedi in the district court in: the county in which the premises is [are] situated, or:in: which the 
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defendant resides or may be found, by the filing in said court of complaint, affidavit and bond, with 
the clerk of said court as are required by this act [48-6-1 to 48-6-16 NMSA 1978] to be filed in the 
justice of the peace [magistrate] court, and notice of suit and trial thereof shall be had according to 
law and the rules of said court in civil cases. 


History: Laws 1921, ch. 182, § 15; C.S. 1929, § 82- justice of the peace construed to refer to magistrate court, 
115; 1941 Comp., § 48-1515; 1953 Comp., § 61-6-15. see 35-1-38 NMSA 1978, Pursuant to Laws 1968, ch. 62, § 

Bracketed material. — The bracketed material was 40, "magistrate" was inserted in brackets throughout this 
inserted by the compiler and is not part of the law. For section. 


48-6-16. [Construction of act.] 


This act [48-6-1 to 48-6-16 NMSA 1978] shall not be construed to repeal, amend or modify Sec- 
tion 19 [48-3-5 NMSA 1978] of Chapter 65 of the Session Laws of 1917. 


History: Laws 1921, ch. 182, § 16; C.S. 1929, § 82- 
116; 1941 Comp., § 48-1516; 1953 Comp., § 61-6-16. 


ARTICLE 7 
Mortgages 
Sec. Sec. 
48-7-1, Right of possession. 48-7-10. Mortgages; insurance proceeds; 
48-7-2. Repealed. 48-7-10.1. Repealed. 
48-7-3. Repealed. 48-7-11 to 48-7-14. Repealed. 
48-7-4, Release on record upon satisfaction of mortgage. 48-7-15. Purpose [of "due-on-sale" law]. 
48-7-4.1. Alternative form of release of mortgage; filing 48-7-16. Definitions, 
by title insurer. 48-7-17. Due-on-sale generally enforceable. 
48-7-5, Failure to release; penalty; civil liability, 48-7-18. Real property loan contract controls, 
48-7-6. Release by administrator or executor of deceased 48-7-19, Limitation of enforcement of regulated due-on- 
mortgagee. sale clauses. 
48-7-7. Sale of real property under power of sale; allowed 48-7-20, Limitation of exercise of all due-on-sale [options], 
if trustor agrees. 48-7-21. Security; safeguard. 
48-7-8.. Mortgage escrow funds; limitation; credit against 48-7-22. Due-on-sale policy on nonregulated contracts. 
principal. 48-7-23, Governmental entity limitation of act. 
48-7-9. Mortgages; future advances; lien. } 48-7-24, Attorney fees, 


48-7-1. Right of possession. 


In the absence of stipulation to the contrary, the mortgagor of real poperty [property] shall have 
the right of possession. 


History: Laws 1876, ch. 36, § 8; C.L. 1884, § 1593; For rural electric cooperatives, mortgages, see 62-15-23 
C.L. 1897, § 2865; Code 1915, § 571; 1941 Comp., § 63- NMSA 1978. 
401; 1953 Comp., § 61-7-1; Laws 1961, ch. 96, § 11-116. 


Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. "Mortgage" defined. — A mortgage of real estate 
. Compiler's notes. — This section was omitted from ig gimply security for the payment of a debt, leaving 
the 1929 Compilation presumably because it was part of the legal title in the mortgagor. Cleveland v. Bateman, 
a chattel mortgage act deemed superseded by the provi- 1915-NMSC-090, 21 N.M, 675, 158 P. 648; Stearns- 
sions compiled as 61-8-1 to 61-8-7, 61-8-9 to 61-8-11, 1953 Roger Mfg. Co. ib Aztec Gold Mining & Milling Co,, 
Comp. (now repealed), but the latter made no reference to 1908-NMSG-001, 14 N.M. 300, 93 P’ 706. 
real property. roe Change of common-law rule. — Common-law rule 

Cross references, — For mechanic's lien with prefer- that mortgagee is entitled to possession of mortgaged 
ence over unrecorded mortgage, see 48-2-5 NMSA 1978. property has been changed by this section which, in the 

For recording of instruments affecting real property, see absence of any agreement to the contrary, gives the right 
14-9-1 NMSA 1978. if e of possession to the mortgagor until divested by operation 

For acknowledgments, see 14-14-1 to 14-14-11 NMSA | of law or by breach of the terms of the mortgage. Kitchen v. 
1978. Schuster, 1907-NMSC-021, 14 N.M. 164, 89 P. 261. 

For foreclosure of mortgages, see 39-5-16 NMSA 1978. Law reviews. — For article, "Survey of New Mexico 

For Mortgage Finance Authority Act, see 58-18-1 NMSA Law, 1982-83: Property Law," see 14 N.MLL. Rev. 189 
1978 et seq. (1984), 
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For article, "Mortgages in New: Mexico," see 20 N.M.L, 
Rev, 585 (1990), 

Am. Jur. 2d, A.L.R. and C. J. S. references. — 54A 
Am. Jur, 2d Mortgages § 168 et seq. 

Validity, construction and effect of provision in real es- 
tate mortgage as to rents and profits, 4 A.L.R. 1405, 55 
A.L.R. 1020, 87 A.L.R. 625, 91 A.L.R, 1217, 

Acceleration clause, effect in mortgage of delay in de- 
claring mortgage due, 5 A.L.R. 437. 

Right to receive rents, as between mortgagor and mort- 
gagee of leased premises, 14 A.L.R. 640, 105 A.L.R. 744. 

Contract requiring mortgagee to look to property alone 
for payment, 17 A.L.R. 717. 

Right to acceleration clause, reasonable time in which 
to make payment required by mortgage after acceleration 
clause becomes effective, 21 A.L.R, 1547. 

Effect of acceleration clause on note secured by mort- 
gage, 34 A.L.R. 848, 56 A.L.R. 185. 

Rights in abstract of title held by mortgagee, 44 A.L.R. 
1332. 

Duty of mortgagee in possession to account for use and 
occupation, 46 A.L.R. 138. 

Acceleration clause as affected by cross indebtedness or 
obligation, 51 A.L.R. 1256, 151 A.L.R. 896. 

Acceleration of maturity of mortgage in absence of ex- 
press provision to that effect, by failure to keep up insur- 
ance or to pay taxes or interest, 54 A.L.R. 1230. 

Rights and liabilities of purchaser of timber from mort- 
gagor, 57 A.L.R. 454. 

Marketability of title as affected by mortgage, 57 A.L.R. 
1379, 81 A.L.R.2d 1020: 

Grounds of relief from acceleration clausé, 70 A.L.R. 
993. 

Duty of creditor to apply funds so as to prevent opera- 
tion of acceleration clause, 80 A.L.R. 246. 

Mortgagor in possession as liable to receiver for occupa- 
tional rent, 91 A.L.R..1236, 


48-7-2. Repealed. 


Repeals. — Laws 2009, ch, 234, § 18 repealed 48-7-2 
NMSA 1978, as enacted by Laws 1927, ch. 43, § 1, relating 
to assignments of mortgages, recordings, person entitled 
to payment, the effect of failure to record and assignee's 


48-7-3. Repealed. 


Repeals. — Laws 2009, ch. 234, § 18 repealed 48-7-3 
NMSA 1978, as enacted by Laws 1927, ch. 48, § 2, relat- 
ing to recording of prior assignments, the effect of failure 


Exploitation of oil or gas resources of land by mortgagor, 
or purchaser or lessee subsequently to mortgage, as waste 
as against mortgagee, 95 A.L.R. 957. 

_ Invalidity or avoidability of assumption clause in deed 
as between grantor and grantee as affecting mortgagee's 
rights, 100 A.L.R, 911. 

Acceleration, bankruptcy proceedings as affecting pro- 
vision for, 108 A.L.R. 1030. 

Easement appurtenant to land created subsequent 
to mortgage of dominant estate, as inuring to benefit’ of 
mortgagee, 116 A.L.R. 1078. ' 

Forged or unauthorized mortgage, proceeds of which 
are used to discharge valid lien, as giving mortgagee gh 
table lien, 151 A.L.R. 417. 

Deed absolute on its face, with contemporaneous agree- 
ment or option for repurchase by grantor, as mortgage vel 


non, 155 A.L.R. 1104. 


Delivery of mortgage by one but not all of the mortgag- 
ors, 162 A.L.R. 892. 

Joining instrument as ratification of or estoppel as to 
prior ineffective instrument affecting real property, 7 
A.L.R.2d 294. 

Effect of supplying description of property conveyed af- 
ter manual delivery to mortgage, 11 A.L.R.2d 1372. 

Estoppel of mortgagee from contesting mortgagor's ti- 
tle, 11 A.L.R.2d 1397. 

» Rights of parties under oral agreement to buy or bid in 


~ land for another, 27 A.L.R.2d 1285. 


Corporate officers' authority to mortgage corporate an 
sonal property, 62 A.L.R.2d 712. 

Mortgagor's interference with property subject to order 
of foreclosure and sale as contempt of court, 64 A.L.R.3d 
1242, 

What.constitutes waste justifying sppointmgnt of re+ 
ceiver of mortgaged property, 55'A.L.R.3d 1041. 

59 C.J.S. Mortgages §§ 300:to 306. 


action against assignor, effective January 1, 2010. For 
provisions of former section, see the ae NMSA 1978 on 
NMOneSource.com. 


to record and actual notice of assignment, effective Janu- 
ary 1, 2010. For provisions of former section, see the 2009 
NMSA 1978 on NMOneSource.com. 


a 


48-7-4. Release on record upon satisfaction of mortgage. 


A. When any debt or evidence of debt secured by.a mortgage or deed of trust upon any. real 
estate in the state has been fully satisfied, it is the duty of the mortgagee, trustee or the assignee 
of the debt or evidence of debt, as the case may be, to cause the full satisfaction of it to be entered 
of record in the office of the county clerk of the county where the mortgage or deed of trust) is re- 
corded. 

B. The debt or evidence af debt secured by a mortgage or deed of trust shall not have gid 
fully satisfied for purposes of Subsection A of this section, even. if all. sums-due thereunder have 
been paid in full, if the written agreement between the mortgagor or trustor and the mortgagee or 
beneficiary provides for the securing of a series of loans or a line of credit by a mortgage or deed of 
trust and the notation "Line of credit mortgage" is prominently placed on the mortgage or deed of 
trust that is filed with the county clerk in the county or counties’in which the property is located. 
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C. If, at any time the obligation secured by the mortgage or deed of trust described in Subsec- 
tion B of this section is fulfilled, and the balance is zero, the mortgagee or beneficiary shall cause 
the mortgage or deed of trust to be released of record upon written demand of the mortgagor, trus- 
tor or the successor or assignee thereof. In the event of the death or incompetence of the mortgagor 


or trustor, the heirs, personal representative, conservator or guardian of the mortgagor or trustor 


as appropriate may make the demand for release described in this subsection. 


History: Laws 1909, ch. 51, § 1; Code 1915, § 4776; 
C.S. 1929, § 117-120; 1941 Comp., § 63-404; 1953 
Comp., § 61-7-4; Laws 1991, ch. 59, § 1. 

‘Compiler's notes. — The compilers of the 1915 Code 
substituted "county clerk" for "probate clerk and ex officio 
recorder." 

‘The 1991 amendment, effective June 14, 1991, added 
the catchline; designated the section as: Subsection. A; 
added Subsections B and C; and made minor stylistic 
changes in Subsection A. 


ANNOTATIONS 


Cancellation granted on condition of payment. 
— Where a building and loan association had agreed to 
take homeowners' loan corporation bonds in full settle- 
ment of a claim, part of which had been paid, but the 
mortgage had not been released, the court granted mort- 
gagors cancellation of note and mortgage upon condition 
of payment. Chaves Cnty. Bldg. & Loan Ass'n v. Hodges, 
1936-NMSC-046, 40 N.M, 326, 59 P.2d 671. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 55 Am. 
Jur, 2d Mortgages §§ 410 et seq., 1222 et seq. 

Quitclaim deed by mortgagee to mortgagor as satisfac- 
tion of mortgage, 44 A.L.R. 1273, 162 A.L.R. 556, 

Satisfied or discharged mortgage as cloud on title, 78 
A.L.R. 101. 


Tender of amount of mortgage debt which is made upon 
condition of receipt in full or release of mortgage as affect- 
ing lien of mortgage, 93 A.L.R. 74. 

. Mortgagor as released: by consent of mortgagee to re- 
lease or impairment of mortgage security by grantee of 


mortgagor, 112 A.L.R. 1843. 


Discharge of accommodation maker or surety by release 
of mortgage or other security given for note, 2 A.L.R.2d 
260, 

Requiring security as condition of canceling of record 
mortgage or lien, or of recording payment, 2 A.L.R.2d 
1064. 

‘Reinstatement and restoration of mortgages released or 
discharged without authorization, as against subsequent 
purchasers, lienholders, judgment creditors and the like, 
without notice, 35 A.L.R.2d 948. 

Construction of provision in real estate mortgage, land 
contract or other security instrument for release of sepa- 
rate parcels of land as payments are made, 41 A.L.R.3d 7, 

Damages recoverable for real estate mortgagee's refusal 
to discharge mortgage or give partial release therefrom, 8 
A.L.R.4th 853. 

Discharge of mortgage and taking back of new mort- 
gage as affecting lien intervening between old and new 
mortgages, 43 A.L.R.5th 519. 

59 C.J.S. Mortgages §§ 470 to 472. 


48-7-4.1. Alternative form of release of mortgage; filing 


by title insurer. 


A. If, within ninety days after full satisfaction of a debt or evidence of debt secured by a mort- 


gage or déed of trust upon any real estate, evidence of the full satisfaction has not been recorded 
pursuant to the provisions of Section 48-7-4 NMSA 1978, a title insurer may prepare and ‘record a 
release of the mortgage or deed of trust; provided, however, no release shall be recorded by the title 
insurer unless the insurer has, no later than ten days prior to the date of recording, mailed notice 
of the intent to record to. the last known address of the mortgagee, the trustee and beneficiary of a 
deed of trust or the assignee of record of the debt or evidence of debt. 

B. Arelease recorded pursuant to this section shall include: . | | 

(1) the name of the mortgagee or trustee and beneficiary; ‘ 

(2) the name of the mortgagor or trustor; 

(3) the recording reference to the mortgage or deed of EFudty' 

(4) arecital that the obligation secured by the mortgage or deed of trust Hee been paid in 
full; and 

(5) the date and amount of payment. 

C. A release recorded pursuant to this section shall be deemed to be the equivalent of a release 
recorded pursuant to Section 48-7-4 NMSA 1978. 

D. In addition to any other remedy, a title insurer recording a release pursuant to this section 
shall be liable to any mortgagee or beneficiary of a deed of trust for damages, including attorney 
fees, that the mortgagee or beneficiary of a deed of trust may sustain by reason of the wrongful 
recording of a release of mortgage or deed of trust. — 

E. Nothing in this section relieves a person from an obligation to record a full satisfaction or 
release pursuant to Section 48-7-4 NMSA 1978 or from the imposition of a penalty 10) failure to 
record.a full satisfaction or release pursuant to Section 48-7-5 NMSA 1978. 
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F. Atitle insurer may charge a reasonable fee to the mortgagee for the ponent and record- 


ing of the release of mortgage. 


History: Laws 2003, ch. 245, § 1. 
Cross references. — For forms related to mortgage 


Effective dates. — Laws 2003, ch. 245 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV. § 23, was effective June 20, 2003, 90 aie after 


and release, see 47-1-44 NMSA 1978. 
: adjournment of the legislation. 


48-7-5. [Failure to release; penalty; civil liability.] 


Any person who shall be guilty of violating the preceding section [48-7-4 NMSA 1978], upon 
conviction before any justice of the peace [magistrate] or district court having jurisdiction of the 
same shall be punished by a fine of not less than ten [($10.00)] nor more than twenty-five dollars 
[(($25.00)], and shall be liable in a civil action to the owner of such real estate for all costs of clear- 


ing the title to said property including a reasonable attorney's fee. 


History: Laws 1909, ch. 51, § 2; Code 1915, § 4777; 
C.S. 1929, § 117-121; 1941 Comp., § 63-405; 1953 
Comp., § 61-7-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. For 
justice of the peace construed to refer to magistrate court, 
see 85-1-38 NMSA 1978. Pursuant to Laws 1968, ch. 62, § 
40, "magistrate" was inserted in brackets throughout this 
section. 


ANNOTATIONS * 


Ejectment denied where parties contemplated 
new mortgage. — Ejectment was denied where no con- 
sideration had been paid for unrecorded satisfaction of a 
real estate mortgage, parties having contemplated that a 


new mortgage was to be given in place of it, though the 
transaction was never.carried out, so that the purported 
satisfaction of the old mortgage had never become effec- 
tive. Davis v. Savage, 1946-NMSC-011, 50 N.M. 30, 168 
P.2d 851. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — .55.Am, 
Jur, 2d Mortgages 8§ 436 et seq., 1088 et seq. 

Validity and construction of statute allowing penalty 
and damages against mortgagee refusing to discharge 
mortgage on real property, 56 A.L.R. 335. 

Damages recoverable for real estate mortgagee's ; refusal 
to discharge mortgage or give partial release therefrom, 8 
A.L.R.4th 853. 

59 C.J.S. Mortgages § 474. 


48-7-6. [Release by administrator or executor of deceased mortgagee. | 


When the mortgagee of any land or tenements shall die leaving minor heirs, the executors or ad- 
ministrators of such mortgagee shall be and are hereby authorized, on receiving the amount due 
the estate.of such deceased mortgage [mortgagee], to release to the Enorhgngen the legal title of the 
said mortgaged heemisess and such deed of release shall be valid. 


History: Laws 1884, ch. 29, § 30; C.L. 1884, §.2255; 
C.L. 1897, § 2092; Code 1915, § 4778; C.S. 1929, § 117- 
122; 1941 Comp., § 63-406; 1953 Comp., § 61-7-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section was enacted as part 
of a law relating to the real estate of decedents, the re- 
maining sections of which were almost entirely super- 
seded by a similar law, former 31-7-9, 31-7-10, 31-7-14 to 


31-7-34, 1953 Comp. (now repealed), For present. provi- 
sions relating to property of decedents, see Uniform Pro- 
bate Code, Chapter 45 NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Foreign 
executor's or administrator's right to discharge mortgage, 
10 A.L.R. 288. 

33 C.J.S. Executors and Administrators § 181. 


48-7-7. Sale of real property under power of sale; allowed if trustor 


agrees. 


Except as specifically provided in the Deed of Trust Act [48-10-1 to.48-10-21 NMSA 1978], no 
real property or any interest in it shall be sold under any power of sale contained in any mortgage, 
mortgage deed, trust deed or any other written instrument having the effect of a mortgage, which 
has been executed subsequent to the effective date of Laws 1929, Chapter 189, Section 1. 


History: Laws 1929, ch. 189, § 1; C.S. 1929, § 117- 


301; 1941 Comp., § 63-407; 1953 Comp., § 61-7-7; Laws — 


1987, ch. 61, § 23. 


Compiler's notes. — Laws 1929, ch. 139, contained 
no effective date provision, but was enacted at a session 
which adjourned on March 9, 1929. See N.M. Const., art: 
IV, § 23. 
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Cross references. — For foreclosure of mortgages, see 
39-5-1 NMSA 1978 et seq, 

The 1987 amendment, effective June 19, 1987, added 
the catchline; inserted "Except as specifically provided in 
the Deed of Trust Act" at the beginning of the subsection; 
deleted "or by virtue of" following "shall be sold under"; 
substituted "effective date of Laws 1929, Chapter 139, 
Section 1" for "time this act shall go into effect" at the end 
of the subsection; and made minor stylistic changes. 


ANNOTATIONS 


Sections not in conflict. — This section does not con- 
flict with provision of Section 37-1-20 NMSA 1978 limit- 
ing time within which chattels, goods and land may be 
sold under power of sale in mortgage. Davis v. Savage, 
1946-NMSC-011, 50 N.M. 30, 168 P.2d 851. 

Lien enforcement time not extended by interven- 
ing legislation. — Where 1929 act (Section 48-7-7 NMSA 
1978) intervened before lien resulting from a 1921 mort- 
gage had been enforced and a "renewal" mortgage was ex- 
ecuted, time for enforcing the 1921 mortgage lien was not 
extended because remedy by foreclosure under power of 
sale had been withdrawn by the legislature which allowed 
a reasonable time for enforcing the remedy before it took 
effect. Davis v. Savage, 1946-NMSC-011, 50 N.M. 30, 168 
P.2d 851. 

Mortgagee entitled to retain possession until debt 
paid. — Though foreclosure of mortgage is barred by limi- 
tations, a mortgagee in possession under contract with 
mortgagors did not lose the status of a mortgagee in pos- 
session by ineffective attempt to sell the land under power 
of sale, but was entitled to retain possession until mort- 
gage debt was paid. Davis v. Savage, 1946-NMSC-011, 50 
N.M. 30, 168 P.2d 851. 

Effect of new note. — Where a new note is given 
promising to pay one year later the face amount of ear- 
lier note barred by limitations but not interest accrued 
thereon, it represents a new contract in so far as concerns 
effect of intervening statutes limiting the time for exercis- 
ing power of sale arising under real estate mortgage given 
to secure the old note. Davis v. Savage, 1946-NMSC-011, 
50 N.M. 30, 168 P.2d 851. 

Fire policy's notice of sale requirement impera- 
tive. — Thephrase "any notice of sale" in a fire policy, 
requiring notice by mortgagee of any sale relating to such 
property, referred to notice of sale under power of sale in 
mortgage or trust deed, and was inoperative in this state, 
having been abolished by statute. Nat'l Mut. Sav. & Loan 


MORTGAGES 


48-7-8 


Ass'n v. Hanover Fire Ins. Co.,:1986-NMSC-005, 40 N.M. 
44, 58 P.2d 641. 

Notice of foreclosure requirement applied solely 
to first mortgage. — A provision of a fire policy contain- 
ing standard mortgage clause requiring mortgagee to give 
notice of foreclosure proceedings applied solely to a first 
mortgage, and first mortgagees were not precluded from 
recovery because of failure to notify insurer of proceed- 
ings on second mortgage. Nat'l Mut. Sav, & Loan Ass'n 
v. Hanover Fire Ins. Co., 1986-NMSC-005, 40 N.M. 44, 53 
P.2d 641, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 55 Am. 
Jur, 2d Mortgages §§ 1107 et seq., 1296 et seq. 

Declaratory judgment as to deeds of trust, 12 A.L.R. 
83, 19 A.L.R. 1124, 50 A.L.R. 42, 68 A.L.R. 110, 87 A.L.R. 
1205, 114 A.L.R. 1361, 142 A.L.R. 8 

Judgment creditor's remedy where debtor surrenders 
property to vendee under prior security deed, 36 A.L.R. 
805. 

Rights and remedies against mortgagee under deed in- 
tended as a mortgage, who defeats or impairs equity of 
redemption by conveying or encumbering property, 46 
A.L.R. 1089. 

Deed placed in escrow to be delivered to grantee to pay 
debt due him, as a mortgage, 65 A.L.R. 120. 

_ Change of deed intended as mortgage by subsequent 
agreement into an absolute deed, 65 A.L.R. 771. 

Extension of existing mortgage or deed of trust by sub- 
sequent agreement to cover additional indebtedness, 76 
A.L.R. 574. 

Financial depression as justification of moratorium or 
other relief to mortgagor, 90 A\L.R. 13830, 94 A.L.R. 1352, 
96 A.L.R. 853, 97 A.L.R. 1123, 104 A.L.R. 375. 

Removal, substitution and succession of trustee under 
deed of trust or mortgage securing bonds or other obliga- 
tions, 98 A.L.R. 1132. 

Misstatement in trustee's or mortgagee's report as to 
amount for which property has been sold under power of 
sale, 22 A.L.R.2d 979. 

Who may assert invalidity of sale, mortgage or other 
disposition of corporate property without approval of 
stockholders, 58 A.L.R.2d 784. ° 

Duty and liability of trustee under mortgage or deed 
of trust to holders of obligations secured thereby, 90 
A.L.R.2d 501. 

Validity and enforceability of due-on-sale real estate 
mortgage provisions, 61 A.L.R.4th 1070. 

59 C.J.S. Mortgages $§ 544 to 547. 


48-7-8. Mortgage escrow funds; limitation; credit against principal. 


A, Amonthly charge may be held in escrow by a mortgagee for the payment of taxes, insurance 
premiums and other charges required by the terms of a mortgage subject to the restrictions in 
Subsection B of this section. 

B. Any balance in the escrow fund, exceeding two months' total escrow charges for future vot 
insurance premiums or other required charges, plus the pro rata accrual for such taxes, premiums 
and other charges, upon the demand of the mortgagor but not more than once each year, shall be 
credited to the principal amount of the mortgage as provided in Subsection B, or as jasicabuiscu by 
the contractual agreement, within sixty days of the demand. 

C. Failure of a mortgagee to credit upon demand any excess accumulation of escrow funds as 
provided in Subsection B of this section shall cause [a] penalty at the rate of six percent per year 
to run on the amount of such excess accumulation of escrow funds which penalty shall be payable 
to the mortgagor. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 61-7-8, enacted by Laws 
1971, ch. 175, § 1. 
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ANNOTATIONS Acceptance of past-due interest as waiver of clause i in 
mortgage, 97 A.L.R.2d 997. 
Am. Jur. 2d, A.L,R. and C.J.8, references, — 28 Am. Rights in funds representing "escrow" payments made 
Jur, 2d. Escrow § 2; 54A Am. Jur, 2d Mosinee 8§ 2, 154, by mortgagor in advance to cover taxes or ely Sone 50 
188 hye b A.L.R.8d 697, 


59 C.J.S. Mortgages §§ 246, 418. 


48-7-9. Mortgages; future advances; lien. 


Every mortgage or other instrument securing a loan upon real estate and constituting a lien, or 
the full equivalent thereof, upon the real estate securing such loan, may secure future advances 
and the lien of such mortgage shall attach upon its execution and have priority from the time 
of recording as to all advances, whether obligatory or discretionary, made thereunder until such 
mortgage is released of record; provided, that the lien of such mortgage shall not HABER’ at any one 
time the maximum amount stated in the mortgage. 


History: 1953 Comp., § 61-7-9, enacted ey Laws make other loans, there must be certainty as to the extent 
1975, ch. 61, § 1. to which a mortgage encumbers property. N.M, Bank & 
Co,v. L Bros., 1978-NMSC-062, 92 N.M. 2, 582 

ANNOTATIONS _ pring E Gobei ie AP MACS R ia 


Section does not require that subsequent ad- 
vances make reference to previous mortgage with 
the future advance clause for that clause to operate. In re 
Davis, 44 Bankr. 88 (Bankr, D.N.M, 1984), 

Amount secured by mortgage. — This section should 


Recording statutes provide notice and indi- 
cate limits of financing. — In lending money secured 
by property, recording statutes provide for notice to 
other potential lenders and indicate the upper limits of 
that financing. N.M. Bank & Trust Co. v. Lucas Bros., 


1978-NMSC-062, 92 N.M. 2. 582 P.2d 379. be read to mean that the amount secured by the mort- 
Certainty of éxtant' to whick mortgage encum- gage shall not exceed the maximum amount stated in the 
bers property required. — Because potential lenders mortgage. Any excess would be unsecured, Pioneer Sav. & 


rely upon recorded mortgages to determine whether to Trust v. Rue, 1989-NMSC-079, 109 N.M, 228, 784 P.2d 415. 


48-7-10. Mortgages; insurance proceeds. 


Where there is a mortgage of a single family residence securing a loan and where there are no 
federal regulations to the contrary, the mortgagor may require the proceeds of any insurance pol- 
icy, which are payable by reason of damage to or destruction of the mortgaged property and which 
would otherwise be payable to the mortgagee, to be held jointly by the mortgagor and the mort- 
gagee in an escrow account and to be applied toward the repair or replacement of the damaged 
property. Provided that it shall first be reasonably established to the satisfaction of the mortgagee 
that such repair or replacement will restore the mortgaged property to a value at least equal to 
the balance remaining on the obligation, at the time the damage or destruction occurred, secured 
by the mortgage. 


History: 1958 Comp., § 61-7-10, enacted by Laws Right of mortgagee to notice by insurer of expiration of 
1975, ch. 184, § 1, fire insurance policy, 60 A.L.R.3d 164. : 
Failure to’ keep up insurance as justifying foreclosure 


_ ANN OTATIONS under acceleration provision in mortgage or deed of trust, 

Am. Jur, 2d, AL. R. and C.J.S. references, — B4A 69 A.L.R.3d 774. ny to, 16 
et ead Mortgages 88 65 et seq,, 83 et seq. 55Am. dur, Right of mortgagee, who acquires title to mortgaged 
2d Mortgages § 1177. premises in satisfaction of mortgage, to recover, under 

Right of mortgagee to proceeds of property insurance fire insurance policy covering him as "mortgagee," for loss 
payable to owner not bound to carry insurance for for- or injury to property thereafter damaged or destroyed by 
mer's benefit, 9 A.L.R.2d 299. fire, 19 A.L.R.4th 778. 

Fraud, false swearing or other misconduct of insured as 59 C.J.8. Mortgages §§ 175 to 177, 203, 210, 240, 368. 


affecting right of innocent mortgagee or loss payee to re- 
cover on property insurance, 24 A:L.R.3d 435, 


48-7-10.1. Repealed. 
Repeals. — Laws 2005, ch. 191, § 4, repealed 48-7- the 2004 NMSA 1978 on NMOneSource.com. For pres- 


10.1 NMSA 1978, as enacted by Laws 20083, ch. 200, § ent comparable provisions, see 58-21-23.1 and Bagdad. 2 
1, relating to available funds required at closings, effec- NMSA 1978. 


tive January 1, 2006, For provisions of former section, see 
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48-7-11 to 48-7-14. Repealed. 


Repeals. — Laws 1983, ch. 314, § 11, repealed 48-7- 
11 to 48-7-14 NMSA 1978, relating to due-on-sale clauses, 


MORTGAGES 


48-7-16 


effective April 7, 1983. For present provisions, see 48-7-15 
to 48-7-24 NMSA 1978, 


48-7-15. Purpose [of "due-on-sale" law]. 


A. The legislature finds that the congress of the United States by an act entitled the Garn 
- St. Germain Depository Institutions Act of 1982 has preempted New Mexico law restricting the 
enforcement of due-on-sale clauses, except as provided in Section 341(c)(1) of that: act as to loans 
made or assumed during the period March 15, 1979 through October 15, 1982. For real property 
loans made by lenders subject to state regulation, made or assumed during that period of time, the 
legislature may provide for restrictions on the enforcement of due-on-sale clauses, It is the intent of 
the legislature by this act [48-7-15 to 48-7-24 NMSA 1978] to provide legislation regulating due-on- 
sale clauses in contracts either made or assumed from March 15, 1979 through October 15, 1982. 

B. The legislature further finds that the Garn - St. Germain Depository Institutions Act of 
1982 gives the legislature the authority, during a three-year period commencing on October 15, 
1982, to act regarding state restrictions on due-on-sale clauses contained in real property loans, 
which loans were made by lenders subject to state regulations: It is the intent of the legislature to 
affect by legislation such loans made or assumed between March 15, 1979 and October 15, 1982. 
Federally regulated federal savings and loan associations are the only lenders that are immune 
from state regulation of due-on-sale clauses. If the legislature fails to act during this three-year 
period, then due-on-sale clauses on any loan made by any lender may be escalated to any rate the 
lender desires upon assumption by another party. 

C. The legislature finds that: 

(1) the federally chartered savings and loan associations being permitted to enforce due- 
on-sale clauses and state chartered savings and loan associations being restricted in doing so cre- 
ates a competitive advantage for federally chartered associations. This advantage will lead to a 
continued weakening of state chartered associations; 

(2) a blended rate, as contained in this act, for real property loans which are assumed is 
the best approach for both the consumer and the lender. The consumer is assured of a predictable, 
fair interest rate and the lender a fair rate of return more reflective of its cost of money; and _ 

(3) continuation of the current prohibition on enforcement of due-on-sale clauses will dis- 
courage investors from investing through mortgage bankers in New Mexico real property loans; 
whereas, a blended rate on assumptions will permit the sale of New Mexico real property loans 
and thereby attract additional capital to New Mexico. 


History: Laws 1983, ch. 314, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the federal Garn - St. Ger- 
main Depository Institutions Act of 1982, referred to in 
the first sentence in Subsections A and B, see Titles 11, 
12, 15, 20 and 42 U.S.C. For Section 341 (c)(1) of the act, 


48-7-16. Definitions. _ 


referred to in the first sentence in Subsection A, see 12 
US.C. § 1701j-8(c)(1). 


ANNOTATIONS 


Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 203 (1981). 

For annual survey of New Mexico law relating to prop- 
erty, see 13 N.M.L. Rev. 435 (1983).. 


As used in this act [48-7-15 to 48-7-24 NMSA 1978]: 
A. "due-on-sale clause" means a provision in a contract involving a real property loan which 


authorizes a lender, at its option, to accelerate an indebtedness and declare due and‘payable sums 
secured by the lender's security instrument if all or any part of the property, or an interest therein, 
is sold or transferred or, in the alternative, to demand an increase in the interest rate as a condi- 
tion of approving an assumption of the loan; © | 

B. "lender" means a person or government agency making a real property loan or any assignee 
or transferee, in whole or in part, of such a person or agency; 
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C. "mobile home" means a movable accommodation with,not less than four hundred square 
feet of floor space used or designed for use as living quarters; and 

D. "real property loan" means a loan, mortgage, advance or credit sale secured by alien on real 
property, the stock allocated to a dwelling unit in a cooperative housing corporation, or a mobile 


home, whether real or personal property. 


History: Laws 1983, ch. 314, § 2. 


48-7-17. Due-on-sale generally enforceable. 


Notwithstanding any provision of the statutory or common laws of this state to the contrary, a 
lender may enter into or enforce a contract containing a due-on-sale clause with respect to a real 
property loan, except as provided in Sections 5 and.6 [48-7-19 and 48-7-20 NMSA 1978] of this 


act. 


History: Laws 1983, ch. 314, § 3. 
ANNOTATIONS 


Not restraint on alienation. — Due-on-sale clauses 
in a commercial mortgage are not a restraint on alien- 
ation of property. Brummund v, First Nat'l Bank, 
1983-NMSC-002, 99 N.M. 221, 656 P.2d 884; Quintana v. 
First Interstate Bank, 1987-NMCA-062, 105 N.M. 784, 737 
P.2d 896. 


Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


+. 1by; construction, and. application of provisions entitling 


mortgagee to increase interest rate on transfer of mort- 


‘gaged property, 92 A.L.R.3d 822. 


What transfers justify acceleration under "due-on-sale" 
clause of real estate mortgage, 22 A.L.R.4th 1266, 
Validity and enforceability of due-on-sale real- estate 


mortgage provisions, 61 A.L.R.4th 1070. 


48-7-18, Real property loan contract controls. 


Except as otherwise provided in Sections 5 and 6 [48-7-19 and 48-7-20 NMSA 1978] of this act, 
the exercise by the lender of its option pursuant to a due-on-sale clause shall be exclusively gov- 
erned by the terms of the loan contract, and all rights and remedies of the lender and the borrower 
shall be fixed and governed by the contract. 


History: Laws 1988, ch. 314, § 4. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and CJ.S. references. — What 
transfers justify acceleration under "due-on-sale" clause 
of real estate mortgage, 22 A.L.R.4th 1266. 


48-7-19. Limitation of enforcement of regulated due-on-sale clauses. 


A. In the exercise of its options under a due-on-sale clause, in a real property loan made or as- 
sumed between March 15, 1979 and October 15, 1982, a lender shall be prohibited from accelerat- 
ing the indebtedness and declaring the loan due and payable and shall be limited in increasing the 
interest rate upon an assumption of the loan upon the transfer of the real property to the existing 
contract rate of interest plus an increase in the rate of interest not greater than two percentage 
points and a fee to transfer the real property loan of not greater than one percentage point of the 
unpaid principal balance of the real property loan at the time of the transfer. On each succeeding 
assumption of the real property loan on the same property, the lender may increase the contract 
rate of interest and charge the transfer fee as provided in the previous sentence. There shall be no 
enforcement of a prepayment penalty in said mortgages. 

B.. In no case shall the rate of interest charged on an assumption as provided i in Subsection 
A of this section exceed one percent above the most recent federal national mortgage association 
auction rate of interest at which bids were made, rounded to the nearest one-fourth of one percent, 
Upon closing, the lender shall disclose in writing to the party assuming the real property loan 
the most recent federal national mortgage association auction rate of interest referred to in this 
subsection. 
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History: Laws 1983, ch. 314, § 5. 
IOC S ANNOTATIONS 


Prepayment penalty. — The prohibition on enforce- 
ment of a prepayment penalty in Subsection A is suffi- 
ciently justified by the significant and legitimate public 
purpose of promoting the alienability of land to withstand 
challenge under N.M. Const., Art. II, § 19. Los Quatros, 
Inc, v. State Farm Life Ins, Co., 1990-NMSC-082, 110 N.M. 
750, 800 P.2d 184, 

The prohibition on enforcing prepayment bans, found 
in the last sentence of Subsection A, applies whether or 


MORTGAGES 
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not there has been a sale and whether or not the lender 
has sought to exercise its options under a due-on-sale 
clause. Los Quatros, Inc. v. State Farm Life Ins. Co., 
1990-NMSC-082, 110 N.M. 750, 800 P.2d 184. 

Even if a prohibition on prepayment penalties is gov- 
erned by the restriction on window-period loans in the 
Garn - St. Germain Act (12 U.S.C. § 1701 j-3(b)(1)), that 
act does not prevent a state from enlarging the» class 
of loans subject to the prohibition, so long as they are 
"real property loans" made or assumed during the win- 
dow period. Los Quatros, Inc. v. State Farm Life Ins. Co., 
1990-NMSC-082, 110 N.M, 750, 800 P.2d 184. 


48-7-20. Limitation of exercise of all due-on-sale [options]. 


A erie may not exercise its option pursuant to a due-on-sale clause upon: 

A. the creation of a lien or other encumbrance subordinate to the lender's security instrument 
which does not relate to a transfer of rights of occupancy in the property; 

B. the creation of a purchase money security interest for household appliances; 

C. a transfer by devise, descent or operation of law on the death of a joint tenant or tenant by 


the entirety; 


D. the granting of a leasehold interest of,three years or less not containing an option to pur- 


chase; 


EK. a transfer to a relative resulting from the death of a Pe ae 

F. a transfer where the spouse or children of the borrower become an owner of the property; 

G. a transfer resulting from a decree of a dissolution of marriage, legal separation agreement 
or from an incidental property settlement agreement, by which the spouse of the borrower be- 


comes an owner of the property; or 


H. a transfer into an inter vivos trust in which the borrower is and remains a beneficiary and 
which does not relate to a transfer of rights of occupancy in the property. 


History: Laws 1983, ch. 314, § 6. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


48-7-21. Security; safeguard. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — What 
transfers justify acceleration under "due-on-sale" clause 
of real estate mortgage, 22 A.L.R.4th 1266. 


Any lender who feels the security interest is endangered by the transfer of a real property loan 
may proceed by foreclosure; provided that the lender shall, as a condition to such foreclosure, 
prove that the eee interest in the PAPE would be substantially impaired. 


History: Laws 1983, ch. 314, § 7. 


48-7-22. Due-on-sale policy on nonregulated contracts. 


_ In the exercise of its option under a due-on-sale clause, a lender is encouraged to permit an as- 
sumption of a real property loan at the existing contract rate or at a rate which is at or below the 
average between the contract and market rates, and nothing in this act [48-7-15 to 48-7-24 NMSA 
1978] shall be anterpreved:t to aa any such eee 


History: Laws 1983, ch. 314, § 8. 


A i 


48- 7. 23. ‘Governmental entity ifinitatict of act. 


The provisions of Section 5 [48- 7-19 NMSA 1978] of this act shall not 1g to the transfer of a 
real property loan where the funds for the real property loans were provided through the issuance 
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by a governmental entity or instrumentality of bonds the interest on which is exempt from federal 
income taxation and the transfer fails to conform to state and federal law governing the bonds. 


History: Laws 1983, ch. 314, § 9. 


48-7-24. Attorney fees. | 


Attorney's fees shall be awarded to the prevailing party in any action brought under this act 
[48-7-15 to 48-7-24 NMSA 1978]. 


History: Laws 1983, ch. 314, § 10. award attorney fees pursuant to 48-7-24 NMSA 1978, 
because this section only authorizes attorney fees for ac- 
ANNOTATIONS tions brought under 48-7-15 through 48-7-24 NMSA 1978, 


and there was no theory presented at trial that 48-7-15 
through 48-7-24 NMSA 1978 were violated. Dollens uv. 
Wells Fargo Bank, 2015-NMCA-096, 


Where attorney fees not authorized. — Where 
plaintiff brought a claim against defendant bank for fail- 
ure to record the satisfaction of a mortgage pursuant to 
48-7-4 NMSA 1978, it was error for the district court to 


ARTICLE 8 
Hospital Liens 
Sec. Sec. 
48-8-1, Liens upon personal injury damages recovered by — 48-8-4. County clerk to maintain hospital lien records. 
patients; creation; exception. 48-8-5. Release of lien. 
48-8-2. Filing and notice of hospital liens. 48-8-6. Repealed. 
48-8-3. Persons liable for payment of lien; limitation of 48-8-7, Hospital's interest in settlement restricted to en 
actions. rights. 


48-8-1. Liens upon personal injury damages recovered by patients; 
creation; exception. 


A. Every hospital located within the state that furnishes emergency, medical or other service 
to any patient injured by reason of an accident not covered by the state workmen's compensation 
laws is entitled to assert a lien upon that part of the judgment, settlement or compromise going, or 
belonging to such patient, less the amount paid for attorneys’ fees, court costs and other expenses 
necessary thereto in obtaining the judgment, settlement or compromise, based upon injuries suf- 
fered by the patient or a claim maintained by the heirs or personal representatives of the injured 
party in the case of the patient's death. 

B. A hospital lien may be filed upon damages recovered, or to be recovered, either as a result 
of a judgment, or upon a contract of settlement or compromise, for the amount of the reasonable, 
usual and necessary hospital charges for treatment, care and maintenance of the injured party in 
the hospital and to the date of payment of the damages. 


History: 1953 Comp., § 61-9-1, enacted by Laws In interpleader proceeding, where plaintiff's first attor- 
1961, ch, 227, § 1. ney agreed to give up his statutory priority over settle- 
; be lal ment funds, so the university of New Mexico hospital 
ANNOTATIONS (UNMH) would be paid first, in exchange for the hospital 
Lien upon proceeds of uninsured motorist pol- agreeing to accept a lesser amount for plaintiff's outstand- 
icy is permitted. Storey v. Univ. of N.M. Hosp./BCMC, ing medical bills, the New Mexico supreme court held that 
1986-NMSC-096, 105 N.M. 205, 730 P.2d 1187. the first clause of N.M. Const. Art. IV, Sec, 32 is strictly a 
The New Mexico Constitution does not prohibit limitation on the legislature, and UNMH, as a state hos- 
a state hospital from reducing an obligation owed pital, is not constitutionally prohibited from compromis- 
by a patient-debtor. — The first clause of N.M. Const. ing undisputed obligations with patient-debtors. Hem v, 
Art. IV, Sec. 82 restricts only the legislature from dimin- Toyota Motor Corp., 2015-NMSC-024, overruling in part 
ishing obligations owed to the state; a state hospital is not Gutierrez v, Gutierrez, 1983-NMSC-016, 99 N.M. 333, 657 
constitutionally prohibited from reducing a hospital lien. Pad 1182, 0° 
Hem v. Toyota Motor Corp., 2015-NMSC-024, overruling in Court lacks authority to void or reduce liens. — 
part Gutierrez v. Gutierrez, 1983-NMSC-016, 99 N:M., 333, The district court lacks equitable or discretionary power 
657. P.2d-1182. to void or reduce the public hospital liens which are 
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created pursuant to this article. Gutierrez v. Gutierrez, 
1983-NMSC-016, 99 N.M. 333, 657 P.2d 1182, 

Hospital cannot accept part payment as satisfac- 
tion. — The New Mexico constitution prohibits a public 
hospital from accepting payment of less than the full 
amount of an undisputed legal obligation as a satisfac- 
tion. The state cannot compromise the amount owed to it 
for providing medical services unless a good faith dispute 
exists as to the amount of indebtedness or liability. Gutier- 
rez v. Gutierrez, 1983-NMSC-016, 99 N.M. 338, 657 P.2d 
1182. 

Section governs hospitals' assertions of liens over 
wrongful death proceeds. — The Wrongful Death Act 
was enacted in 1882; the Hospital Lien Act was enacted 
in 1961. The relevant provisions of the two acts have not 
been amended. Therefore, in view of the inconsistency 
between Section 41-2-3 NMSA 1978 and this section, the 
relevant provision of Section 41-2-3 NMSA 1978 of the 
Wrongful Death Act is-implicitly repealed to the extent it 
would prevent a hospital from asserting a lien against the 
proceeds of a wrongful death action. Moreover, the Hos- 
pital Lien Act specifically allows satisfaction of the dece- 
dent's hospital debt out of proceeds of an action brought 
by the decedent's personal representative, and'this spe- 
cific provision qualifies the general prohibition in the 
Wrongful Death Act against using proceeds from a wrong- 
ful death action to satisfy the debts of the deceased. Hall 
v. Regents of Univ. of N.M., 1987-NMSC-069, 106 N.M. 
167, 740 P.2d 1151. 

_ Hospital liable for proportion of attorneys' fees. 
— In hospital lien cases the "common-fund" doctrine most 
appropriately defines the duties and liabilities of the par- 


ties and provides the most fundamental fairness. Under | 


this doctrine, an attorney who creates a pool of funds for a 
group has the right to seek payment from the pool or seek 
proportional contribution from those who accept the ben- 
efits of the attorney's efforts. In hospital lien cases, the hos- 
pital's right to assert a lien, and its right to recovery based 
on that lien, depend by statute on the obtaining of a judg- 
ment or settlement. The proceeds of that judgment or set- 
tlement operate as a fund, and, without the fund, the hos- 
pital has nothing upon which to assert a lien under the act. 
By seeking payment from the fund in reliance on the lien, 
the hospital directly receives the benefits of the work done 
by the patient's attorney. Martinez v. St. Joseph Healthcare 
Sys., 1994-NMSC-080, 117 N.M. 357, 871 P.2d 1363. 
Where a private hospital seeks recovery from a 
common-fund or asserts a lien under the Hospital Lien 


Act, and plaintiffs recovery is insufficient to pay attor- 
neys' fees and the hospital bill in full, the hospital must 
pay a proportionate share of the attorneys' fees incurred 
in obtaining the judgment settlement or compromise that 
created the common-fund. Wright v. First Nat'l Bank, 
1997-NMSC-026, 123 N.M. 417, 941 P.2d 498. 

Hospital not liable for fees when award sufficient. 
— When a public hospital held liens to be paid from the 
proceeds of the patients' personal injury claims, since the 
claim proceeds were sufficient to pay attorney's fees and 
costs and the hospital liens in full, the hospital could not 
be held liable for the proportionate share of attorneys fees 
and costs incurred by patients in pursuing personal injury 
claims, on the basis of quantum meruit, implied contract, 
or unjust enrichment. Eaton, Martinez & Hart v. Univ. of 
N.M. Hosp., 1997-NMSC-015, 123 N.M. 76, 934 P.2d 270; 
Schroeder v. Mem'l Med. Ctr., 1997-NMSC-046, 123 N.M. 
719, 945 P.2d 449. 

Insured's liability when hospital reimbursed by 
insurer. — Where a hospital has a contract with plain- 
tiffs insurer under which reimbursement by the insurer 
constitutes payment in full by the insured, the only 
amount the hospital is entitled to collect from the insured 
is any co-pay or cost-share payment due, and, under these 
circumstances, a hospital may not file a lien under the 
Hospital Lien Act for any amounts disallowed by the in- 
surer. Wright v. First Nat'l Bank, 1997-NMSC-026, 123 
N.M. 417, 941 P.2d 498. 

Post-common-fund distribution deficiencies. — 
Where it was found that plaintiff's obligation to the hos- 
pital was satisfied by the net proceeds of the settlement, 
the hospital could not proceed against plaintiff for any 
"deficiency" arising after the proceeds from a common- 
fund were distributed. Wright v. First Nat'l Bank, 
1997-NMSC-026, 123 N.M. 417, 941 P.2d 498. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am, 
Jur. 2d Hospitals and Asylums § 5. 

Construction, operation, and effect of statute giving 
hospital lien against recovery from tortfeasor causing pa- 
tient's injuries, 16 A.L.R.5th 262. 

Physicians' and surgeons' liens, 39 A.L.R.5th 787. ° 

Limitation to quantum meruit recovery, where attor- 
ney employed under contingent-fee contract is discharged 
without cause, 56.A.L.R.5th 1. 

Method of calculating attorneys' fees awarded in 
common-fund or common-benefit cases - state cases, 56 
A.L.R.5th 107. 

41 C.J.S. Hospitals § 15. 


48-8-2. Filing and notice of hospital liens. 


_ No hospital lien is effective upon damages recovered for personal injuries unless: 
A. a written notice is filed in the office of the county clerk of the county 1 in which the hospital 
asserting the lien is located containing the following information: 
(1) an itemized statement of all claims certified as correct by an agent of auch hospital; 


(2) the date of the accident; 


(3) the name and location of the hospital; and 
(4) the name of the person, firm or corporation alleged to be liable to the injured party for 


the injuries received; and 


B. the hospital sends by certified mail with return receipt requested, prior to the payment of 
any money to the injured person or his attorneys or legal representative as compensation for the 
patient's injuries, a copy of the written notice, together with a statement of the date of filing, to 
the person, firm or corporation alleged to be liable to the injured party for the injuries sustained. 
The person, firm or corporation alleged to be liable to the injured person shall, upon request of the 
hospital, disclose the name of the insurance carrier that has insured the person, firm or corpora- 
tion against liability; and 
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C. the hospital mails a copy of the written notice by certified mail with return receipt requested 
to the home office of any insurance carrier that has insured the person, firm or corporation Apa! 


liability, if the name and address is known. 


History: 1953 Comp., § 61-9-2, enacted by Laws 
1961, ch. 227, § 2. 


ANNOTATIONS 


Substantial compliance sufficient for notice. — 
Substantial rather than strict compliance with the statu- 
tory notice provision satisfies the legislative intent. Sw. 


Notice held sufficient. — Hospital substantially 
complied with the statutory notice provision, where no- 
tice was mailed to the insurer's home office in Albuquer- 
que rather than Seattle, after the insurer's agent assured 
the hospital that the Albuquerque office was sufficient for 
serving notice upon the insurer. Sw. Cmty. Health Servs. 
v. Safeco Ins. Co., -1989-NMSC- 042, 108 NM, 570, 775 


P.2d 1287. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 
C.J.S, Hospitals 8 15: 


Cmty. Health Servs. v. Safeco Ins. Co., 1989-NMSC-042, 
108 N.M..570, 775 P.2d 1287. 


iS 


48-8-3. Persons liable for payment of lien; limitation of actions. 


A. ity person, firm or corporation, including an insurance carrier, making any payment t' a 
patient or to his attorney, heirs or legal representative as compensation for the injury sustained, 
after the filing and receipt of written notice of the lien, as aforesaid, and without paying the hospi- 
tal asserting the lien the amount of its lien or that portion of the lien which can be satisfied out of 
the money due under any final judgment or contract of compromise or settlement, less payment of 
the amount of any prior liens, shall be liable to the hospital for the amount that the hospital was 
entitled to receive. 

B. Liability of the person, firm or corporation for the satisfaction of the hospital lien shall con- 
tinue for a period of one year after the date of any payment of any money to the patient, his heirs 
or legal representatives as damages or under a contract of compromise or settlement. Any hospital 
may enforce its lien by a suit at law against the person, firm or corporation making the payment. 
In the event of a.suit to enforce a lien the hospital may recover a neagonanle attorney's fee and the 


costs of filing and recording the lien. 


History: 1953 Comp., § 61-9- 3, enacted by Laws 
1961, ch. 227, § 38. 


ANNOTATIONS 


Running of limitation period, — This section makes 
payment to the patient the act that triggers the running 
of the one-year limitation period. Regents of Univ. of N.M. 
v. Fireman's Fund Ins, Cos, 1986-NMSC-006, 103'N.M, 
709, 712 P.2d 1371. 

The statute of limitations runs from the time the court 
orders disbursement of insurance policy proceeds, not the 
date that the proceeds are deposited in the court registry. 
Schroeder v. Mem'l Med. Ctr., 1997-NMSC-046, 123 N.M. 
719, 945 P.2d 449. 

A public hospital has the authority to reduce 


the amount of a lien. — Courts may lack the equitable: 


or discretionary power to void or reduce public hospital 
liens without the hospital's agreement and absent a good 
faith dispute, but a public hospital has the authority to 
reduce undisputed obligations with patient-debtors. Hem 
v. Toyota Motor Corp., 2015-NMSC-024, overruling in part 


Gutierrez v. Gutierrez, 1983-NMSC-016, 99 N.M. 338, 657 


P.2d 1182. 

In interpleader proceeding, where plaintiff's first attor- 
ney agreed to give up his statutory priority over settle- 
ment funds, so the university of New Mexico hospital 
(UNMH) would be paid first, in exchange for the hospital 


48-8-4, County clerk to maintain hospital lien records. 


agreeing to accept a lesser amount for plaintiff's outstand- 
ing medical bills, the New Mexico supreme court held that 
the first clause of N.M. Const, Art. IV, Sec, 32 is strictly a 
limitation on the legislature, and UNMH, as a.state hos- 
pital, is not constitutionally prohibited from compromis- 
ing undisputed obligations with patient-debtors. Hem v. 
Toyota Motor Corp., 2015-NMSC-024, overruling in part 
Gutierrez v. Gutierrez, 1988-NMSC-016, 99 N.M. 333,657 
P.2d 1182. 

Court lacks authority to void or reduce liens. — 
The district court lacks equitable or discretionary power 
to void or reduce the public hospital liens which are 
created pursuant to this article. Gutierrez v. Gutierrez, 
1983-NMSC-01699 N.M. 333, 657 P.2d 1182. 

"Legal representative". — An attorney is a "legal 
representative" for purposes of receiving payment under 
this section and to commence the running of the statute 
of limitations therein. Regents of Univ. of 'N.M. v. Lacey, 
1988-NMSC-086, 107.N.M. 742, 764 P.2d 873. 

"Payment of any money" for purposes of Subsection 
B occurred when an insurer delivered a settlement check 
to a personal injury victim, and not on the date when the 
check was deposited in a bank. Regents of Univ. of N.M. v. 
Lacey, 1988-NMSC-086, 107 N.M, 742, 764 P.2d 873. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 41 
C.J.S. Hospitals § 15. | 


Every county clerk shall maintain a proper index of all hospital liens under the name of the 


injured person. 
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History: 1953 Comp., § 61-9-4, enacted by Laws 
1961, ch. 227, § 4; 1995, ch. 78, § 1. 

Cross references. — For lien filing fees, see 48-8-6 
NMSA‘1978. 

For county clerk, see Chapter 4, Article 40 NMSA 1978. 


48-8-5. Release of lien. 


The 1995 amendment, effective June 16, 1995, substi- 
tuted "records" for "book" in the section heading; deleted 
the former last two sentences, relating to the information 
entered into the lien book, and rewrote the remaining lan- 
guage. 


The hospital shall, upon receipt of payment of the lien or the part recoverable under the lien, 
execute and file, at the expense of the hospital, a release of lien. 


History: 1953 Comp., § 61-9-5, enacted by Laws 
1961, ch, 227, § 5. 


48-8-6. Repealed. 


Repeals. — Laws 1995, ch. 78, § 2 repealed 48-8-6 
NMSA 1978, as enacted by Laws 1961, ch. 227 § 6, relat- 
ing to entering and filing a hospital lien, effective June 16, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 
C.J.S. Hospitals § 15. 


1995. For provisions of former section, see the 1994 NMSA 
1978 on NMOneSource.com. 


48-8-7. [Hospital's interest in settlement restricted to lien rights. ] 


Nothing in this act [48-8-1 to 48-8-7 NMSA 1978] shall be construed to permit any hospital to be 
a party to or to have any interest in the amount or manner of any settlement of any claim on which 
a lien has been filed other than the lien rights as provided in this act. 


History: 1953 Comp., § 61-9-7, enacted by Laws 
1961, ch. 227, § 7. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R:; and C.J.S. references. — 41 
C.J.S. Hospitals § 15. 


ARTICLE 9 
Oil and Gas Products Lien Act 


Sec. 

48-9-1. Short title. 

48-9-2. Definitions. 

48-9-3. Security interest; lien; payment. 

48-9-4, Validity of security interest and lien; possession. 

48-9-5. Perfection of security interest and lien; filing 
notice. 


48-9-1. Short title. 


Sec. 


_ 48-9-6. Effect of act and filing; title; purchaser's rights; 


collateral security. 

48-9-7. Enforcement; actions and costs; cumulative rem- 
edies, 

48-9-8, Priority; assignment; representation. 


Sections 48-9-1 through 48-9-8 NMSA 1978 may be cited as the "Oil and Gas Products Lien Act." 


History: 1953 Comp., § 61-10-1, enacted by Laws 
1973, ch. 100, § 1. 

Cross references. — For liens on wells and pipelines, 
see 70-4-1 NMSA 1978 et seq. 


48-9-2. Definitions. 


As used in the Oil and Gas Products Lien Act: 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 


Jur, 2d Gas and Oil §§ 185 to 140, 


A. "commission" means the oil and gas accounting commission [oil and gas accounting division 


of the taxation and revenue department]; 
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.B. "product" or "products':means severed oil, natural gas, liquid hydrocarbons, individually’ or 
in any combination thereof; 

C. “severed” means the taking, extraction or production from the soil of any produgtal in any 
manner; 

D. "production unit" means a unit of property designated by the commission ni which prod: 
ucts of common ownership are severed; 

E. "person" means any individual, executor, administrator, estate, agent, trust, trustee, eee 
tution, receiver, business trust, firm, corporation, partnership, cooperative, joint venture, govern- 
mental entity or agency, association or any other. group or combination acting as,a unit; 

F. "interest owner" means a person owning an entire or fractional interest of any kind or na- 
ture in the products at the time they are severed from a production unit, or a person who has a 
right, either express or implied, to.receive a monetary payment determined by the value of the 
products; 

G. "operator" means any person engaged in the severance of products from a production unit 
for himself, for himself and other persons or for other persons; 

H. "first purchaser" means the first person who takes, receives or purchases products from an 
interest owner at or after the time the products are severed from a production unit; and 

I. "purchaser" means a person who takes, receives or purchases products from a first purchaser 
or another person other than an interest owner. 


History: 1953 Comp., § 61-10-2, enacted by Laws _ Laws 1977, ch, 249, §§ 5, 12, abolished the oil and gas 
1973, ch. 100, § 2. accounting commission and transferred employees, appro- 
Bracketed material. — The bracketed material was priations, property, equipment, supplies, money and con- 


inserted by the compiler and is not part of the law. tracts to the oil and gas accounting division of the’ taxa- 
tion and revenue department. 


48-9-3. Security interest; lien; payment. 


A. To secure payment from the first purchaser of the purchase price of the product, state roy- 
alty and all taxes which are required to be or are withheld and paid or to be paid by the first pur- 
chaser, an interest owner, subject to Section 48-9-5 NMSA 1978, shall have a continuing purchase 
money security interest in and a lien upon his interest in or share of the unpaid for product sev- 
ered from a production unit in which he owns an interest or the proceeds of product if such unpaid 
for product has been sold by the first purchaser, until the purchase price, state royalty and taxes 
have been paid to the person entitled to receive payment therefor. 

B. In the event of a bona fide dispute as.to the amount due the interest owner, the purchase 
money security interest and the lien herein provided shall not accrue if the first purchaser tenders to 
the interest owner the amount which the first purchaser in good faith believes to be due and payable. 

C, Any purchaser who pays the purchase price for products to the person from whom the prod- 
ucts are acquired or to a person who is authorized to receive payment for an interest owner shall 
be deemed a buyer in ordinary course of business, as defined in Section 55-1-201(9) NMSA 1978, 
and take the products free of the purchase money security interest and lien of the interest owner, 
and the purchaser who makes such payment and all of his property shall be free from and not sub- 
ject to the claims or purchase money security interest and lien of an interest owner. 


History: 1953 Comp., § 61-10-3, enacted by Laws oil and gas produced or against proceeds attributable to 
1978, ch.100,§3. ) oil and gas sold, 59 A.L.R.3d 278.,- ; 
ANNOTATIONS 58 C.J.S. Mines and Mining § 220. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Asser- 
tion of statutory mechanic's or materialman's lien against 


48-9-4. Validity of security interest and lien; possession. 


The validity of the purchase money security interest and lien granted to an interest owner un- 
der the provisions of the Oil and Gas Products Lien Act shall not be dependent upon possession of 
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the product by an interest owner or operator and no such’purchase money security interest or lien 
shall become or be deemed to be void or expired by reason of a change or transfer of the actual or 
constructive possession or title of the product from the interest owner or an operator to an opera- 
tor or snap wag 


History: 1953 Comp., § 61- 1-10-4, enacted by Isived 
1973, ch. 100, § 4. 


48-9-5. Perfection of security interest and lien; filing notice. 


A. If the purchase price for products, state royalty and the taxes which are required to be or 
are withheld and paid or to be paid are not paid to the person entitled to receive payment there- 
for after fifteen days and within forty-five days after payment is due by terms of agreement, the 
interest owner or operator may perfect the purchase money security interest and lien by filing for 
record in the office of the county clerk of the county in which the production unit is located a notice 
of lien in substantially the following form: 


"NOTICE OF LIEN 
Notice is hereby given that (name of interest owner for whom notice is filed) whose address is (ad- 
dress of named interest owner) owns an (fractional or decimal interest) interest’in the products 
severed from the (name of well) by (name and address of operator), which well is designated as 
production unit No. (number) by the oil and gas accounting commission [oil and gas accounting 
division of the taxation and revenue department] and is located on the following described land in 
(name of county) county, New Mexico: 

(description of land) 
Products severed from said production unit have been and are now or may be taken, received and 
purchased by (name of first purchaser); and the above named interest owner has a purchase money 
security interest in and lien upon such products and the proceeds thereof to secure payment of the 
purchase price, state royalty and taxes for the months of (list months and year for which payment 


was not received) under the provisions of the Oil and Gas Products Lien Act. 
Dated: (date) 


POR OO HRT e HEE SEO E HEHE HEHE RESET EOE EE EEE EEE H EEE ES 


(signature of interest owner or 
operator)"; 


If the notice of lien is not filed for record within the time limit specified in this section, the pur- 
chase money security interest and lien shall terminate at the expiration of that time limit. 

B. All instruments which are presented to a county clerk for filing in accordance with Subsec- 
tion A of this section shall be deemed to be and filed as financing statements under the Uniform 
Commercial Code [Chapter 55 NMSA 1978], even though the signature of the first purchaser may 
not appear thereon. All such instruments may be terminated in the same manner as financing 
statements under the provisions of the Uniform Commercial Code. Filing of a notice of lien or 
termination statement by an operator shall inure to the benefit of and be binding upon all named 
interest owners. 

C. Upon perfection by filing, the purchase money security interest and lien of the interest 
owner shall relate back to and be effective as of the date on which the first purchaser took, re- 
ceived or purchased product unpaid for and shall take priority over the rights of all persons whose 
rights or claims arise or attach to the product unpaid for or the proceeds of product if such product 
has been sold by the first purchaser, including those which arise or attach between the time the 
purchase money security interest and lien attaches and the time of filing. 


History: 1953 Comp. 8 61- 10-5, enacted by Laws  Bracketed material. — The bracketed material was 
See ch, rr § 5. ' inserted by the compiler and is not part of the law. 
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Laws 1977, ch. 249, §§ 5, 12, abolished the oil and gas contracts to the-oil and gas accounting division of the 
accounting commission and transferred employees, ap- taxation and revenue department. 
propriations, property, equipment, supplies, money and 


48-9-6. Effect of act and filing; title; purchaser's rights; collateral 
security. 


A. Neither the provisions of the Oil and Gas Products Lien Act nor the filing of any instrument 
permitted under that act shall affect the time at which legal title to the products from a production 
unit may pass from an interest owner or operator to a purchaser by agreement or operation of law 
subject to the purchase money security interest and lien granted under the provisions of that act, 
the ownership of the products before severed from a production unit as reflected by the records af- 
fecting real property or the right of a purchaser to take or receive products from a production unit 
under the terms of a division order or similar agreement for the sale and purchase of products and 
a purchaser shall be free to transport products out of the state notwithstanding the aber of 
the Oil and Gas Products Lien Act. 

B. No person entitled to a purchase money security interest and lien under the provisions of 
the Oil and Gas Products Lien Act shall be deemed to have waived or relinquished such purchase 
money security interest and lien by taking or receiving collateral security for payment of the pur- 
chase price for or taxes measured by the value of the product unless he expressly agrees thereto 
in writing. 


History: 1953 Comp., § 61-10-6, enacted by Laws 
1973, ch. 100, § 6. 


48-9-7, Enforcement; actions and costs; cumulative remedies. 


A. The purchase money security interest and lien granted to an interest owner under the pro- 
visions of the Oil and Gas Products Lien Act shall follow the product unpaid for or the proceeds of 
the product if such product has been sold by the first purchaser and the purchase money security 
interest and lien shall expire one year after the date of the filing of the notice of lien unless proper 
action to enforce the lien is commenced within a one-year period in the district court of the county 
in which the production unit, or any part thereof, is located, or wherever the product unpaid for 
or the proceeds of product sold may be found. Any number of persons claiming purchase money 
security interests and liens with respect to the products from the same production unit may join 
in the same action and where separate actions are commenced, the court may consolidate them. 
The court shall allow as part of the costs of the action any monies paid for filing and recording 
instruments under the provisions of Subsection A of Section 48-9-5 NMSA 1978 and reasonable 
attorneys' fees for the prevailing party in the trial and appellate courts. If an action is commenced 
after the filing of an instrument as provided in Subsection A of Section 48-9-5 NMSA 1978, said 
instrument shall be considered as a lien upon all product [products] unpaid for and all accounts re- 
ceivable of or debts due the first purchaser from subsequent purchasers for payment of the price of 
the products, state royalty payments and the taxes measured by the value of the product, and the 
purchase money security interest and lien of the claimant may be enforced against such property 
of the first purchaser in the manner provided by law. 

B. Nothing in the Oil and Gas Products Lien Act shall be construed to impair or affect the 
right of any person to whom any debt may be due for the purchase price of product, state royalty 
or taxes to maintain a personal action to recover the debt against the person liable for payment 
thereof. 

C. Nothing in the Oil and Gas Products Lien Act shall be construed to impair or affect the 
rights and remedies of any person under the provisions of the Uniform Commercial Code [Chap- 
ter 55 NMSA 1978] and the provisions of the Oil and Gas Products Lien Act shall be deemed cu- 
mulative to and not a limitation on or a substitution for any rights or remedies otherwise provided 
by law to a creditor against his debtor. The claimant of a purchase money security interest and 
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lien granted under the terms of the Oil and Gas Products [Lien] Act may utilize the remedies of 
replevin, attachment and garnishment. 

D. Nothing contained in the Oil and Gas Products Lien Act shall alter or restrict any other 
remedies in favor of the state of New Mexico, including the cancellation of state oil and gas leases 
for nonpayment of oil or gas in kind sold by the state or nonpayment of state royalty money due 
and unpaid, and the provision [provisions] of this act shall be deemed cumulative to and not an 
amendment to, a limitation on or a substitution for any rights or remedies provided by Section 19- 
10-11 NMSA 1978. ; 


History: 1953 Comp., § 61-10-7, enacted by Laws Bracketed material. — The bracketed material was 
1973, ch. 100, § 7. inserted by the compiler and is not part of the law. 


48-9-8. Priority; assignment; representation. 


A. Liens or claims for taxes measured by the value of product and royalty payments due 
the state, whether under the Oil and Gas Products Lien Act or other acts, shall have a first, 
superior and paramount priority. The purchase money security interest and lien provided by 
the Oil and Gas Products Lien Act shall then and thereafter be preferred to and have priority 
over any other lien, mortgage, security interest or other encumberance [encumbrance] which 
may attach to or be asserted against the unpaid for products severed from a production unit or 
the proceeds of product if such product has been sold by the first purchaser, except liens under 
the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] and perfected liens of common carri- 
ers provided by Sections 48-3-8, 65-2-51 [repealed] and 63-3-12 NMSA 1978 or under published 
tariff schedules. 

B. The purchase money security interest and lien granted to an interest owner under the provi- 
sions of the Oil and Gas Products Lien Act may be assigned, in whole or in part; provided, however, 
that the rights of any assignee shall be the same as those of the assignor; and, provided further, 
however, that any deed of trust, mortgage or security agreement executed by an interest owner in 
favor of another and covering products severed or to be severed from a production unit shall also 
be deemed an assignment of the interest owner's rights under this act. 

C. Any first purchaser who takes, receives or purchases products severed or to be severed from 
a production unit shall be deemed to make a continuing representation that he will not take, re- 
ceive or purchase products while insolvent. 


History: 1953 Comp., § 61-10-8, enacted by Laws ANNOTATIONS 
1973, ch. 100, § 8. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Gas and Oil § 140. 
Laws 1981, ch. 358, § 49, repealed 65-2-51 NMSA 1978, 
effective April 10, 1981. 


ARTICLE 10 
Deeds of Trust © 
Sec. Sec. 
48-10-1, Short title. 48-10-10. Sale of trust real estate; power of trustee; fore- 
48-10-2. Repealed. i closure of deed of trust. 
48-10-3. Definitions. 48-10-11. Notice of trustee's sale. 
48-10-4. Repealed. 48-10-12, Request for copies of notice of sale; mailing by 
48-10-5. Description of trust real estate; mailing address '. trustee or beneficiary. 
of trustor, beneficiary and trustee. 48-10-18. Sale by public auction; postponement of sale. 
48-10-6. Trustee of deed of trust; qualification, 48-10-14. Payment of bid; trustee's deed. 
48-10-7, Appointment of successor trustee by beneficiary. 48-10-15. Disposition of proceeds of sale. 
48-10-8. Deed of trust as security. 48-10-16. Redemption. 
48-10-9, Grants in trust of real estate; uses. 
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48-10-1 


Sec. 


48-10-17. Action to recover balance after sale or fore- 


LIENS AND MORTGAGES 


48-10-3 


See. 
48-10-19. Limitation on action or sale wr trust real paren, 


48-10-20. Notice from instruments recorded; assignment 
of a beneficial interest. 
48-10-21. Liberal interpretation. 


closure on trust real estate as provided 
in deed of trust; action to recover balance 
prohibited on loans secured by low-income 
: households, 
48-10-18. Method of indexing, 


48-10-1. Short title. 


Sections 1 through 21 [48-10-1 to 48-10-21 NMSA 1978] of this act may be cited as the "Deed of 
Trust Act", 


History: Laws 1987, ch. 61, § 1. 


48-10-2. Repealed. 


Repeals. — Laws 2006, ch. 32, § 8, repealed 48-10-2 
NMSA 1978, as enacted by Laws 1987, ch. 61, § 2, relating 
to the purpose of the Deed of Trust Act, effective May 17, 


2006. For provisions of former section, see the 2005 NMSA 
1978 on NMOneSource.com. 


48-10-3. Definitions. 


As used in the Deed of Trust Act, unless the context otherwise requires: 

A. "beneficiary" means the person named or otherwise designated 1 in a deed of trust as the per- 
son for whose benefit a deed of trust is given or the person's successor in interest; 

B.. "contract" means an agreement between or among two or more persons, including, without 
limitation, a note, promissory note, guarantee or the terms of any deed of trust; 

C. "credit bid" means a bid made by the beneficiary in full or partial satisfaction of the contract 
that is secured by the deed of trust. A credit bid may only include an amount owing on a.contract 
with interest secured by liens, mortgages, deeds of trust or encumbrances that are superior in 
priority to the deed of trust and which liens, mortgages or encumbrances, whether recourse or non- 
recourse, are outstanding as provided in the contract or as provided in the deed of trust, together 
with the amount of other obligations provided in or secured by the deed. of trust and the costs of 
exercising the power of sale and the trustee's sale, including the fees of the trustee and reasonable 
attorney fees actually incurred by the trustee and the beneficiary; 

D. “parent corporation” means a corporation that owns eighty percent or more of each class of 
the issued and outstanding stock of another corporation or, in the case of a savings and loan asso- 
ciation, eighty percent or more of the issued and outstanding guaranty capital of the savings and 
loan association; . 

E. "person" means an individual or organization; 

F. "deed of trust" means a document by way of mortgage in substance executed in coufornsity 
with the Deed of Trust Act and in conformity with Section 47-1-39 NMSA 1978 granting or mort- 
gaging trust real estate to a trustee qualified under the Deed of Trust Act to secure the perfor- 
mance of a contract; 

G. "junior encumbrancer" means a person holding a lien, mortgage or other encumbrance of 
record evidencing an interest in the trust real estate that is subordinate in priority to the deed of 
trust and includes a lienholder, a mortgagee, a seller and a purchaser as provided in a real estate 
contract and, where the context is applicable, escrow agents as provided in a real estate contract; 

H. "trust real estate" means any legal, equitable, leasehold or other interest in real estate, in- 
cluding the term "real estate" as defined in Section 47-1-1 NMSA 1978 and any improvements and 
fixtures, which is capable of being transferred whether or not the interest is subject to any prior 
mortgages, deeds of trust, contracts for conveyance of real estate, real estate contracts or other liens 
or encumbrances; provided, however, trust real estate shall not include: 

(1) any real estate used by the trustor for farming operations, including farming, tillage of 
the soil, dairy farming, ranching, production or raising of crops, poultry or livestock, and produc- 
tion of poultry or livestock products in an unmanufactured state; or 
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(2) oil and other liquid hydrocarbons, or gas, including casinghead gas, condensates and 
other gaseous petroleum substances, or coal or other minerals in, on or under real estate, including 
patented and unpatented mining claims, unless such minerals have not been severed from and are 
included with the surface estate. 

The character of trust real estate shall be determined as of the date of the deed of trust covering 
the trust real estate; 

I. "trustee" means a person qualified as provided in the Deed of Trust Act. The obligations of 
a trustee to the trustor, beneficiary and other persons are as provided in the Deed of Trust Act, 
together with any other obligations specified in the deed of trust. Both the beneficiary and the 
trustee have all the powers of a mortgagee as provided by law; and 
»-J. "trustor" means the person or the person's successor in interest granting or mortgaging 
trust real estate by a deed of trust as security for the performance of a contract and is the same as 
a mortgagor granting or mortgaging real estate by way of mortgage as provided by law. 


History: Laws 1987, ch. 61, § 3; 1998, ch. 145, § 2; and fixtures; and deleted Paragraph (1) of Subsection H 


1998, ch. 63, § 5; 2006, ch. 32, § 1. (formerly Subsection M), which provided that trust real 
Cross references, — For Section 501 of the Internal estate did not include any dwelling and underlying real 
Revenue Code of 1986, see 26 U.S.C. § 501. estate for occupancy by one to four families, including mo- 
The 2006 amendment, effective May 17, 2006, deleted bile homes and condominiums, except when occupancy is 
former Subsection B, which defined "qualified construc- designed for low-income households, 
tion project"; deleted former Subsection C, which defined The 1998 amendment, effective July 1, 1998, in Sub- 
"qualified nonprofit organization"; deleted the provision section E, substituted "attorney" for "attorneys" near the 
in Subsection F (formerly Subsection H), which provided end, added Subsection L, and redesignated the following 
that a deed of trust does not include a deed of trust that subsections accordingly, 
encumbers trust real estate located in New Mexico and The 1993 amendment, effective June 18, 1993, added 
in one or more other states; deleted former Subsection Subsections B, C, J, and K, redesignating other subsections 
J, which defined "low income household"; deleted former accordingly; added "except when occupancy is designed for 
Subsection K, which defined "low-income housing project"; low-income households" to the end of Paragraph (1) of Sub- 
deleted former Subsection L, which defined "state hous- section L; and made stylistic changes in Subsections E, F, 
ing authority"; provided in Subsection H (formerly Sub- H and I. 


section M), that real estate includes any improvements 


48-10-4. Repealed. 


Repeals. — Laws 2006, ch. 32, § 8, repealed 48-10-4 provisions of former section, see the 2005 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1987, ch. 61, § 4, relating NMOneSource.com. 
to express consent required, effective May 17, 2006. For 


48-10-5. Description of trust real estate; mailing address of trustor, 
beneficiary and trustee. 


A. In deeds of trust the legal description of trust real estate shall be given by one of the follow- 

ing methods: 

(1) by the use of lot, block, tract or parcel as provided in a recorded subdivision plat; 

(2) by the use of a metes and bounds or course and distance survey; 

(8) by the use of the governmental rectangular survey system with specific identification 
of the location within any section or sections, tract or tracts, of a township and range; or 

(4) by the use of any other method of description provided by law. 

B. Ifthe trust real estate is the subject of a recorded subdivision plat, the legal description of 
the trust real estate shall be given by the use of lot, block, tract or parcel as shown on the recorded 
subdivision plat. 

C. The mailing address of each trustor, beneficiary and trustee shall be specified in each deed 
of trust. 


History: Laws 1987, ch. 61, § 5. 


48-10-6. Trustee of deed of trust; qualification. 
A. Except as provided in Subsection B of this section, the trustee of a deed of trust shall be: 
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(1) an organization doing business under the laws of New Mexico as.a bank, trust com- 
pany, savings and loan association, escrow company or title insurance company. Tete an agent 
or underwriter; 

(2) an individual who isa iedibet of the state har of Nev Miceieos : 

(8) an organization which is licensed, chartered or regulated by the federal peer: insur- 
ance corporation, the comptroller of the currency, the federal savings and loan insurance corpora- 
tion, the federal home loan bank, the bureau of federal credit unions or any successors; or 

(4) the parent corporation of any association or corporation referred to in this subsection 
or any subsidiary corporation all the stock of which is owned by or held ina: for the benefit i any 
such association or corporation referred to'in this subsection. 

B. No trustee of a deed of trust or parent corporation or subsidiary pitenstaae of.a casbornts 
trustee which is a trustee of a deed of trust shall be the beneficiary of the deed of trust. .. . 


History: Laws 1987, ch. 61, § 6. 


48-10-7. Appointment of successor trustee by beneficiary. 


A. Ifa person appointed as trustee fails to qualify, is unwilling, unqualified or unable to serve 
or resigns as trustee, the beneficiary may appoint a successor trustee and the appointment shall 
constitute a substitution of trustee. 

B. The beneficiary may remove a trustee at any time for any reason or cause and appoint a suc- 
cessor trustee, and the.appointment shall constitute a substitution of trustee. 

C... Substitutions shall be made by recording notice of the substitution in the office of the county 
clerk of each county in which all or any part of the trust real estate is situated at the time of the 
substitution. The beneficiary shall give written notice through registered or certified mail, postage 
prepaid, to the trustor, the trustee and the successor trustee. A notice of substitution. of trustee 
shall be sufficient if acknowledged by all beneficiaries as provided in the deed of trust and pre- 
pared in substantially the following form: 


"NOTICE OF SUBSTITUTION OF TRUSTEE 


The undersigned beneficiary hereby appoints 
successor trustee under the 


deed of trust executed by as 
trustor, in which - is named 
beneficiary and as trustee, 
and recorded , 20 ,in 
' County, New Mexico, in book 
, page , and 


legally describing the trust real estate as: 
(legal description of trust real estate) 


Dated this day of 
_, 20 


Signature of Beneficiary 


(Here add Acknowledgment).". 


4 


D. A notice of substitution of trustee is effective immediately on execution as provided i in n Sub- 
section C of this section. 

K. A person appointed as a trustee under a deed of trust may resign as trustee at any time. The 
resignation shall be without liability, provided the person has not agreed in writing to be appointed 
trustee or has not acted in the capacity of trustee. The trustee may only resign as provided in the 
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deed of trust and the Deed of Trust Act. If.a trustee fails to qualify or is unwilling or unable to serve 
or resigns, the validity of the deed of trust. shall not be affected, except that-no action required to 
be performed by the trustee as provided in the Deed of Trust Act or as provided in the deed of trust 
may be taken until a‘successor trustee is appointed by the beneficiary as provided in this section. 
If the beneficiary fails or refuses to appoint a successor trustee; the terms of Section 47-1-42 NMSA 
1978 shall be applicable, Resignation by a'trustee is made by recordation of a notice of resignation 
in the office of the county clerk of each county in which all or any part of the trust real estate is 
situated at the time of the'resignation. Written notice shall be given through registered or certified 
mail, postage prepaid, to the trustor and the beneficiary. A notice of resignation of trustee is suf- 
ficient if acknowledged by the trustee and prepared in substantially the following form: 


"NOTICE OF RESIGNATION OF TRUSTEE | 
The undersigned trustee hereby resigns as trustee 


under the deed of trust executed by 
as trustor, in which 


bs is named 
beneficiary, and recorded ¢ 
20 ,in 
County, New Mexico, in book ; 
page ) Ase , and legally describing the . 


trust real estate as: 
(legal description of trust real estate) 


Dated this day of 
, 20 


Signature of Trustee 
(Here add Acknowledgment).": 


History: Laws 1987, ch, 61, § 7; 2006, ch. 32, § 2. The 2006 amendment, effective May 17, 2006, added 
Subsection D to provide that a notice of substitution is ef- 
fective immediately on execution. 


48-10-8. Deed of trust as security. 


Deeds of trust may be executed as security for the performance of a contract. The laws of New 
Mexico which refer to mortgages as security instruments are deemed to also include deeds of trust 
unless the context otherwise requires. The lien theory of mortgages in New Mexico shall continue 
to apply to deeds of trust executed as provided i in the Deed of Trust Act. 


History: Laws 1987, ch. 61, § 8. 


48-10-9. Grants in trust of real estate; uses. 


Grants or mortgages of trust real estate may be made to secure the performance of a contract 
of the trustor or any other person. Unless otherwise specifically provided in the deed of trust or 
otherwise specifically agreed in writing by the trustor and the beneficiary at the time of acquisi- 
tion, an interest in the trust real estate acquired by the trustor after the execution of the deed of 
trust shall run to the benefit of the trustee and beneficiary as security for the contract for which 
the trust real estate is granted or mortgaged as if the interest had been acquired before execution 
of pe deed of trust. 


History: Laws 1987, ch. 61, § 9. 
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48-10-10. Sale of trust real estate; power of trustee; i eshte echinet of deed’ 
of trust. 


A. By virtue of the trustee's position, a power of sale is conferred upon the trustee of a deed of 
trust under which the trust real estate may be sold as provided in the Deed of Trust Act after a breach 
or default in performance of the contract for which the trust real estate is granted or mortgaged as 
security or a breach or default in performance of the deed of trust. Except as specifically provided in 
the Deed of Trust Act, the trustee shall not delegate the duties of the trustee as provided in the Deed 
of Trust Act. At the option of the beneficiary, a deed of trust may be foreclosed in the manner provided 
by law for the foreclosure of mortgages on real estate. Hither the beneficiary or the trustee shall con- 
stitute the proper and complete party plaintiff in any action to foreclose a deed of trust. 

B. The trustee or beneficiary may commence an action to foreclose a deed of trust at any time 
before the trust real estate has been sold as provided in the power of sale. A sale of trust real es- 
tate as provided in a power of sale in a deed of trust shall not be held after an action to foreclose 
the deed of trust has been commenced unless the foreclosure action has been dismissed. . 

C. The power of sale of trust real estate conferred upon the trustee shall not be exercised be- 
fore the expiration of ninety days from the recording of the notice of the sale. 

D. The trustee need only be joined as a party in separate civil actions pertaining to a breach of 
an obligation of a trustee as provided in the Deed of Trust Act or as provided in the deed of trust. 
Any order of the court entered against the beneficiary is binding upon the trustee with respect to 
any actions that the trustee is authorized to take by the deed of trust or by the Deed of Trust Act. 
If the trustee is joined as a party in any other separate civil action, other than an action in which 
the trustee is an indispensable or necessary party, the trustee is entitled to be immediately dis- 
missed and to recover the costs and reasonable attorney fees actually incurred by the trustee from 
the person joining the trustee and from the beneficiary, jointly and severally. 


History: Laws 1987, ch. 61, § 10; 1993, ch. 145, § 4; 
2006, ch. 32, § 3. 

The 2006 amendment, effective May 17, 2006, in Sub- 
section C, deleted the former reference to trust real estate 
for commercial or business loans; changed the minimum 
time to exercise the power of sale from 180 days to 90 
days; and deleted the provision with respect to low-income 
household loans that the power of sale shall not be exer- 
cised before the expiration of 45 days from recording the 
notice of sale. 


48-10-11. Notice of trustee's sale. 


The 1993 amendment, effective June 18, 1993, in Sub- 
section C, inserted "as to trust real estate for commercial 
or business loans" in the first sentence and added the sec- 
ond sentence; and made a stylistic change in the second 
sentence of Subsection D. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Mort- 
gage foreclosure forbearance statutes - modern status, 83 
A.L.R.4th 248. 


A. The trustee shall give written notice of the time and place of sale, legally describing the 
trust real estate to be sold, by each of the following methods: 

(1) publication of the notice as provided by law for foreclosure of mortgages on real estate; 

(2) recording of the notice in the office of the clerk of each county in which the trust real 


estate is situated; and 


(3) giving notice as provided in Section 48-10-12 NMSA 1978 to the extent sophcables 

B. The sale shall be held at the time and place designated in the notice of sale on a day 
other than a Saturday, Sunday or legal holiday and at the time provided by law for the fore- 
closure sale of real estate under real estate mortgages on the front steps of the courthouse of 
the county in which the trust real estate is located. If the trust real estate is located in more 
than one county, the sale may be held in any county in which part of the trust real estate is 
located. 

C. The notice of sale shall contain the street address, if any, or iieuth ables location as well 
as the legal description of the trust real estate. Failure to accurately describe within the notice 
either the street address or the identifiable location of the trust real estate to be sold shall not be 
grounds for invalidating the sale if the correct legal description of the trust real estate to be sold 
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DEEDS OF TRUST 


48-10-12 


was contained in the notice of sale. The notice of sale shall be sufficient if made in substantially 


the following form: 


"NOTICE OF TRUSTHE'S SALE 


The following legally described trust real estate 


will be sold, pursuant 


to the power of sale as 


provided in the deed of trust recorded in book 
at page j 
County, New Mexico, records, at 
public auction to the highest bidder on the front 
steps of the county courthouse in 


near 


County, New Mexico, in or 
, New Mexico, on 


(20ile asat 
o'clock ___m. of that day: 
(street address, if any, or identifiable location 
of trust real estate and legal description of 


Dated this 


(Name of Trustor) 


(Here add Acknowledgment).". 


History: Laws 1987, ch. 61, § 11; 2006, ch. 32, § 4; 
2007, ch. 156, § 2. 

The 2007 amendment, effective April 2, 2007, elimi- 
nated the provision in Subsection B that a sale can be 
held on a day other than a nonbanking day. 

Applicability. — Laws 2007, ch. 156, §7,provided that 
Laws 2006, ch. 32, codified as Sections 48-10-83, 48-10- 
7, 48-10-10, 48-10-11, 48-10-18, 48-10-16, and 48-10-17 


trust real estate) 


day of 
QOsnaivins 


(Name of Trustee) 


Signature 


156 applied to deeds of trust executed on or after the effec- 
tive date of Laws 2007, ch. 156, which was April 2, 2007. 
The 2006 amendment, effective May 17, 2006, deleted 
- the former Paragraph (2) of Subsection A, which provided 
that the trustee shall give notice by posting at least 20 
days before the sale in a conspicuous place on the property 
to be sold and at the courthouse of the county in which the 
property is located. 


NMSA 1978, applied to deeds of trust executed on or after 
‘May 17, 2006 and that the provisions of Laws 2007, ch. 


48-10-12. Request for copies of notice 


of sale; mailing by trustee or 
beneficiary. | 


A. A person desiring a copy of a notice of sale as provided in a deed of trust shall, at any time af- 
ter the recording of the deed of trust and before the recording of a notice of sale as provided in a deed 
of trust, record in the office of the county clerk in any county in which part of the trust real estate 
is situated an acknowledged request for a copy of the notice of sale. The request shall provide the 
name and address of the person requesting a copy of the notice and shall identify the deed of trust by 
providing the county book and page-numbers of the recording data of the deed of trust and by stating 
the names of the original parties to the deed of trust, the date the deed of trust was recorded and the 
legal description of the trust real estate and shall be in substantially the following form: 
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REQUEST FOR NOTICE 

Request is made that a copy of any notice of sale as provided in the deed of ‘rita recorded in bel 
re AL PAB Nesey cecyirvssrecssdecceaannes COUNTY, New Mexico records; on)..3..0-9 2059 

(legal description of trust real estate) 

executed by ............ as trustor, in which ......... is ened as beneficiary and ....... as trustee, be 
mailed to ........... AE URE rt 


Signature 
(Here add Acknowledgment) 


B. Not later than thirty days after recording the notice of sale, the trustee or beneficiary shall 
mail by certified or registered mail with postage prepaid a copy of the notice of sale with the re- 
cording date shown on the notice of sale, together with any notice required to be given by Subsec- 
tion C of this section, addressed as follows: 

(1) to each person whose name and address are provided in a request for notice, which has 
been recorded before the recording of the notice of sale, directed to the address designated in the 
request; and 

(2) to each person who, at the time of recording of the notice of sale, appears by a document 
recorded in the real estate records of the county clerk in the county in which any part of the trust 
real estate is situated to have an interest'in any of the trust real estate including junior encum- 
brancers. The copy of the notice shall be addressed to the person whose interest so appears at the 
address provided in the document. If no address for the person is provided in the document, no no- 
tice need be mailed to the person. If the interest which appears on the records of the county clerk is 
a deed of trust, a copy of the notice need only be mailed to the beneficiary as provided in the deed 
of trust. If any person having such an interest, or the trustor, or any person who has recorded a 
request for notice wants to change the address to which notice shall be mailed, the change shall be 
accomplished by a request for notice as provided in this section. 

C. The trustee or beneficiary shall, within five business days after the recordation of the notice 
of sale, mail by certified or registered mail, with postage prepaid, a copy of any notice of sale show- 
ing the recording date the notice was recorded to each of the persons who were parties to the deed 
of trust. The notice shall be addressed to the mailing address specified in the deed of trust. In ad- 
dition, notice to each such party shall contain a statement that a breach or default in performance 
of the deed of trust or the contract secured by the deed of trust, or both, has occurred and shall 
provide the nature of the breach or default in performance and of the election of the beneficiary 
to sell or cause to be sold the trust real estate as provided in the deed of trust and the additional 
notice shall be signed by the beneficiary or the agent of the beneficiary. A copy of the additional 
notice shall also be sent with the notice as provided in Paragraph (2) of Subsection B of this section 
to all junior encumbrancers together with a written statement that the interest of the junior en- 
cumbrancer may be subject to being terminated by the trustee's sale. The written statement may 
be provided in the statement of breach or default in performance. 

D. No request for a copy of a notice recorded as provided in this section nor any statement or 
allegation in the request nor any record of the request shall affect the title to the trust real estate 
or be deemed notice to any person that a person requesting a copy of notice of sale has or sie 
any interest in, or r claim upon, t the trust real estate. 


History: Laws 1987, ch. 61, § 12, rT 


48-10-13. Sale by public auction; postponement of sale. 


A. On the date and at the time and place designated in the notice of sale, the trustee shall 
sell the trust real estate at public auction for cash to the highest bidder. To determine the highest 
bidder, the trustor or beneficiary present at the sale may suggest the then existing and legally de- 
scribed and established lots, blocks, tracts or parcels of the trust real estate in which the trust real 
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estate may be sold. The trustee shall ascertain all such suggestions, shall conditionally sell the 
trust real estate under each suggestion and, in addition, shall sell the trust real estate as a whole. 
The trustee shall determine which conditional sale results in the highest total price bid for all of 
the trust real estate. The lawyer for the trustee may conduct the sale and may act at the sale as 
the auctioneer for the trustee. Any person, including the trustee or beneficiary, may bid at the sale. 
Only the beneficiary may make a credit bid, instead of cash, at the sale. A junior encumbrancer 
may bid the amount or value of the obligation secured by the lien, mortgage, encumbrance or real 
estate contract, as the case may be, owed to the junior encumbrancer, less the amount or value of 
any prior deeds of trust, mortgages, liens, encumbrances or real estate contracts, if any, instead of 
cash, at the sale. In appropriate circumstances, the trustee may sell the trust real estate subject 
to prior deeds of trust, mortgages, liens, encumbrances or real estate contracts that are not being 
foreclosed. Every bid shall be deemed an irrevocable offer until the sale is completed and the sale 
shall not be deemed completed until the purchaser pays the price bid in immediately collectible or 
available federal funds. If the purchaser fails to pay the amount bid by the purchaser for the trust 
real estate struck off to the purchaser at the sale as provided in the Deed of Trust Act, the trustee 
may accept the next highest bid or proceed with the sale of the trust real estate to the highest 
bidder. The person who fails to make the payment shall be liable to any person who suffers loss 
or expenses, including reasonable attorney fees actually incurred by the trustee and beneficiary 
occasioned by the failure, and the trustee may subsequently in any postponed or continued sale of 
the trust real estate reject any bid of the person failing to pay the amount bid. 

B. The person conducting the sale may, for the purpose of verifying the proper amount to be 
paid or the availability of immediately collectible federal funds, postpone or continue the sale for a 
reasonable period by giving notice of the new time by public declaration at the time and place last 
appointed for the sale. No other notice of the postponed or continued sale is required. 


History: Laws 1987, ch. 61, § 13; 2006, ch. 32, § 5; NMSA 1978, applied to deeds of trust executed on or af- 
2007, ch. 156, § 3. ter May 17, 2006 and that the provisions of Laws 2007, 
The 2007 amendment, effective April 2, 2007, elimi- ch. 156 applied to deeds of trust executed on or after the 
nated former Subsection G, which provided for the contin- effective date of Laws 2007, ch. 156, which was April 2, 
uance of a sale if the sale is contrary to a federal statute 2007. 
because of an unknown or undisclosed bankruptcy. The 2006 amendment, effective May 17, 2006, added 
Applicability. — Laws 2007, ch. 156, §7 provided that Subparagraph C to provide for completion of a sale that is 
Laws 2006, ch. 82; codified as Sections 48-10-38, 48-10- contrary to a federal bankruptcy statute. 


7, 48-10-10, 48-10-11, 48-10-13, 48-10-16, and 48-10-17 


48-10-14. Payment of bid; trustee's deed. 


~ A. The purchaser at the sale, other than the beneficiary or the beneficiary's personal represen- 
tatives, successors or assigns, to the extent of the credit bid of the purchaser, shall immediately 
pay the price bid. Upon receipt of payment of the price bid by the trustee in collected federal funds, 
the trustee shall execute and deliver the trustee's deed to the purchaser. The trustee's deed shall 
raise the presumption of compliance with the requirements of the Deed of Trust Act relating to 
the exercise of the power of sale and the sale of the trust real estate, including recording, mailing, 
publishing and posting of notice of sale and the conduct of sale, in favor of subsequent purchasers, 
mortgagees or encumbrancers for value and without actual notice. 

B. The trustee's deed shall operate to convey to the purchaser the title, interest and claim of 
the trustee, the trustor, the beneficiary, their respective successors in interest and of all persons 
claiming the trust real estate sold by or through them, including all interest or claim in the trust 
real estate acquired after the recording of the deed of trust and before delivery of the trustee's 
deed. The conveyance shall be clear of the interests of junior encumbrancers in'the trust real es- 
tate whose interests have been effectively foreclosed by the proceeding. 


History: Laws 1987, ch. 61, § 14; 2007, ch. 156, § 4. 48-10-7, 48-10-10, 48-10-11, 48-10-13, 48-10-16, and 48- 
The 2007 amendment, effective April 2, 2007, elimi- 10-17 NMSA 1978, applied to deeds of trust executed on 
nated the provision that the trustee's deed shall be with- or after May 17, 2006 and that the provisions. of Laws 
out right of redemption. 2007, ch. 156 applied to deeds of trust executed on or af- 
Applicability. — Laws 2007, ch. 156, §7 provided ter the effective date of Laws 2007, ch. 156, which was 
that Laws 2006, ch. 32, codified as Sections 48-10-3, April 2, 2007. 
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48-10-15. Disposition of proceeds of sale. 


A. The trustee shall apply the proceeds of the sale of the trust a estate by tha trustee as fk 
lows: , 

(1) to the costs of exercising the power of sale and of ary euidane the aaa of the fees 
of the trustee and reasonable attorneys' fees actually incurred by the trustee and the beneficiary;, 

(2) .to the payment of the contract secured by the deed of trust; 

(3) . to the payment, ofall other obligations provided.in or secured by the deed of rebienes and 

(4) to the junior encumbrancers in order of their priority. After payment in full to all junior 
encumbrancers, payment shall be made to the trustor. 

B.. The trustee may, in the discretion of the trustee, instead of any one.or more of the applica- 
tions specified in Subsection A of this section elect to deposit the balance of the proceeds ayail- 
able for distribution to junior encumbrancers with the clerk of the district court in the county in 
which the sale took place. The trustee may deposit the balance of the proceeds in connection with 
a separate civil interpleader action. Upon deposit. of the balance of the proceeds, the trustee shall 
be discharged from all responsibility for acts performed in.good faith as provided.in the Deed of 
Trust,Act and the clerk shall hold the proceeds subject to the order of the district court upon the 
application, by separate civil action if necessary, of any interested party. . 


History: Laws 1987, ch. 61, § 15. 


48-10-16. Redemption. 


A. Except as otherwise provided in Subsection E of this section, the:redemption: period after 
a trustee's sale shall be nine months, or the period provided in the deed of trust, whichever is the 
lesser period, and shall begin to run from the date of the trustee's sale. In the deed a) trust, the 
parties may shorten the redemption period to not less than one month, 

B. After the sale of trust real estate pursuant to Section 48-10-13 NMSA 1978, thé trust real 
estate may be redeemed by the trustor or any:junior encumbrancer: 

(1) by paying to the purchaser at any time within the redemption period, the Angin paid 
at the sale, with interest from the date of sale at the rate of ten percent a year, together with all 
taxes, interest and penalties thereon, and all payments made to satisfy ini whole or in part any 
prior lien or mortgage not foreclosed, paid by the purchaser after the date of sale, with interest on 
the taxes, interest, penalties and payments made on liens or mortgages at the rate of ten percent 
a year from the date of payment; or 

(2) by filing a petition for redemption in the district court in the county where the trustee's 
sale was held and by making a deposit of the amount set forth in Paragraph (1) of this subsection 
in cash in the office of the clerk of that district court at any time within the redemption period. 
Copies of the petition for redemption shall be served upon the purchaser of real estate under a 
trustee's sale; and 

(3) the trustor shall have the first priority to redeem the real estate ia under a trustee's 
sale. If the trustor does not redeem the real estate as provided in this section, each junior encum- 
brancer shall have a right to redeem the real estate. The order of priority of such redemption rights 
shall be the same priority as the underlying junior encumbrances, as agreed by the parties or as 
otherwise determined by the court. All redemptions must be made within the redemption period. 

C. The purchaser of real estate under a trustee's sale, upon being served with the petition for 
redemption of the property, shall answer the petition within thirty days after service of the petition. 

D. The hearing shall be governed by the rules of civil procedure. After the case is filed, the 
hearing shall be set upon the earlier of the filing of a petition for redemption by the trustor or the 
expiration of the redemption period. At the hearing, the judge shall determine the amount of money 
necessary for the redemption, which shall include the money paid at the sale and all taxes, interest, 
penalties and payments made in satisfaction of liens, mortgages and encumbrances. If more than 
one redemption is filed, the court shall also determine which redemption has priority pursuant to 
the provisions of Subsection B of this section and which party is therefore entitled to redeem the 
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property. At the conclusion of the hearing, the district court may order the clerk of the court to issue 
the certificate of redemption upon such terms'and conditions.as the district court deems just. 

E.- A junior encumbrancer who does not have:actual notice or knowledge of the trustee's sale 
and who has been otherwise omitted from the trustee's sale proceeding shall be entitled to redeem 
the trust real estate by petitioning the district court in the county where the trustee's sale was 
held and making a deposit of the amount set forth in Paragraph (1) of Subsection B of this section. 
The action shall:proceed as provided in Subsections C and:D of this section. The purchaser of the 
trust-real estate atthe trustee's sale may petition the district court to terminate the right of re- 
demption of an omitted junior encumbrancer. In any action: commenced pursuant to the provisions 
of this subsection by or against an omitted’ junior encumbrancer, the redemption period shall be 
the period provided in Subsection A of this section, except that the redemption period shall begin 
to run from the date the final judgment is filed in sere action, or from'such later date as may be 
ordered by a court having jurisdiction: 

(1) if enforcement of a judgment affecting the redemption is stayed on os dno or 
(2): for other good cause shown: 

F. As used in this section, the terms "trustor", "beneficiary", "junior encumbrancer" and "pur- 

chaser" include their respective personal representatives, heirs, successors and assigns. 


History: Laws 1987, ch. 61, § 16; repealed and re- Applicability. — Laws 2007, ch. 156, §7 provided that 


enacted by Laws 2006, ch. 32, § 6; 2007; ch. 156, § 5. Laws 2006, ch. 32, codified as Sections 48-10-83, 48-10- 
Repeal and reenactment. — Laws 2006, ch. 82, § 6 7, 48-10-10, 48-10-11, 48-10-18, 48-10-16, and 48-10-17 
repealed 48-10-16 NMSA 1978 and enacted a new section, NMSA 1978, applied to deeds of trust executed on or after 
effective May 17, 2006. ; May 17, 2006 and that the provisions of Laws 2007, ch. 
The 2007 amendment, effective April 2, 2007, elimi- 156 applied to deeds of trust executed on or after the effec- 
nated former Subsections A and B and added Sabséttions tive date of Laws 2007, ch, 156, which was April 2, 2007. 
A ee i F 


48-10-17. Action to recover balance after sale or foreclosure on trust 
real estate as provided in deed of trust; action to recover 
balance prohibited on loans secured by low-income 
households. 


A. Except as provided in Subsections D and E of this section, within six years after the date 
of a trustee's sale of trust real estate under a deed of trust as provided in the Deed of Trust Act, a 
separate civil action may be commenced 'to recover a deficiency judgment for the balance due on 
the contract for which the deed of trust was given as security. The deficiency judgment shall be for 
an amount equal to the sum of the total amount owing the beneficiary or the beneficiary's personal 
representatives, successors or assigns as of the date of the sale, as determined by the court, and, if 
applicable, the amount owing on all prior mortgages, deeds of trust, liens and encumbrances and 
real estate contracts with interest less the: sale price at the sale by the trustee of the trust real 
estate. Any deficiency judgment recovered shall include interest on the amount of the deficiency 
from the date of the sale at the rate provided in the deed of trust or contract, together with any 
costs of the action. 

B. Ifno action is commenced for a deficiency judgment as provided in Subsection A of this sec- 
tion, the proceeds of the sale, regardless of amount, shall be deemed to be in full satisfaction of the 
debt and no right to recover a deficiency in any separate civil action shall exist. __. 

C. Except as provided in Subsections D and E of this section, the Deed of Trust Act does not 
preclude a beneficiary or a trustee or their respective personal representatives, successors or as- 
signs from foreclosing a deed of trust in the same manner provided by law for the foreclosure of 
mortgages on real estate. 

D. A deed of trust may prohibit the recovery of any balance due after the trust real estate is 
sold at a trustee's sale or after the deed of trust is foreclosed in the manner provided by law for the 
foreclosure of mortgages on real estate. 

E. No deficiency judgment shall be sought or obtained under any deed of trust securing a resi- 
dential loan made to a low-income household. 
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F. No deficiency in recovery of any balance due after the sale at a trustee's sale’or a judicial 
foreclosure sale of trust real estate under a deed of trust securing a residential loan made to a 
low-income household shall be reported to any credit reporting agencies or disclosed to any person 
other than the trustor or the trustor's personal representatives, unless the disclosures is a 
by law. 

G. For the purposes of Subsections D, E and F of this Eaten hia 

(1) "low-income household" means a household in which the current anntiali income is at 
or below eighty percent of the area median income adjusted for family size as determined by 
the United States department of housing and urban development and calculated pursuant * the 
United States department of housing and urban development part 5 guidelines; and 

(2) "residential loan" means a loan the primary purpose of which is the purchase or fi- 
nance of a permanent dwelling located in New Mexico and which is primarily secured by a deed of 
trust encumbering the dwelling and related trust real estate. 

H. The determination of whether a household is a low-income household and whether a tian 
is a residential loan shall be made as of the time the loan is made on the basis of informer ob- 
tained during the loan application process. 


History: Laws 1987, ch. 61, § 17; 1998, ch. 145, § 5; 156 applied to deeds of trust executed on or after the effec- 


2006, ch. 82, § 7; 2007, ch. 156, § 6. ; tive date of Laws 2007, ch. 156, which was April 2, 2007. 
The 2007 amendment, effective April 2, 2007, permit- The 2006 amendment, effective May 17, 2006, deleted 
ted a civil action to recover a deficiency judgment within the provision in Subsection.A that within twelve months 
six years after the date of a trustee's sale of trust real after the sale, a civil action may be commenced to recover 
estate under a deed of trust; prohibited deficiency judg- a deficiency judgment; and added Subsection G to define 
ments or reports of deficiencies to credit reporting agen- "low-income household". 
cies if a residential loan is to a low-income household; de- The 1993 amendment, effective June 18, 1993, added 
fined "low-income household" and "residential loan"; and "action to recover balance prohibited on loans secured 
added Subsection H. by low-income households" to the end of the catchline; 
Applicability. — Laws 2007, ch. 156, §7 provided that substituted "Subsections D and E" for "Subsection D" in 
Laws 2006, ch. 32, codified as Sections 48-10-3, 48-10- the first sentence of Subsection A and in Subsection C; 
7, 48-10-10, 48-10-11, 48-10-18; 48-10-16; and 48-10-17 inserted "not encumbering real estate occupied by a low- 
NMSA 1978, applied to deeds of trust executed on or after income household" in Subsection D;. and added Subsec- 
May 17, 2006 and that the provisions of Laws 2007, ch. tions E and F. 


48-10-18. Method of indexing. 


Every deed of trust, substitution of trustee, notice of resignation of trustee, request for. notice, 
assignment of beneficial interest in a deed of trust, notice of sale, cancellation of notice of sale-or 
release of deed of trust which is entitled to recordation as provided in the Deed of Trust Act shall 
be indexed in the real estate records of the county clerk in which.only part of the trust real estate 
is located with the trustor indexed as mortgagor, and if the name of the beneficiary appears on the 
instrument being recorded, the name of the beneficiary or that of the successor of the beneficiary. 
shall be indexed as mortgagee. If the name of the beneficiary does not appear on the instrument 
being recorded, the name of the trustee or the successor or the trustee shall be indexed as mort- 
gagee. 


History: Laws 1987, ch. 61, § 18. 


48-10-19. Limitation on action or sale of trust real estate. 


The sale of trust real estate by the trustee under a déed of trust shall be made or any action to 
foreclose a deed of trust as provided by law for the foreclosure of mortgages on real estate shall 
be commenced within the period prescribed by law for the commencement of an action on the con- 
tract secured by the deed of trust. 


History: Laws 1987, ch. 61, § 19. 
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10-20. Notice from instruments recorded; assignment of a beneficial 
interest. 


Except as atbortaas provided in this section, a deed of trust, notice of resignation of trustee, 
assignment of a beneficial interest in a deed of trust, notice of sale, cancellation of notice of sale, 
trustee's deed, release of deed of trust and any instrument by which a deed of trust is subordinated 
or waived as to priority, if acknowledged as provided by law, shall from the time of being recorded 
impart notice of the content to all persons, including subsequent purchasers, mortgagees and en- 
cumbrancers for value. The recording of an assignment of the beneficial interest in a deed of trust 
shall not be deemed notice of the assignment to the trustor or the trustee so as to make ineffec- 
tive any payment made by the trustor or received by the trustee or to preclude the application of 
proper credit for the payment and shall not be deemed notice to the trustor or the trustee for any 
other purpose. Such assigned beneficial interest is not entitled to recognition by the trustor or the 
trustee until actual notice of the assignment is given to the trustor or the trustee. 


History: Laws 1987, ch. 61, § 20. 


48-10-21. Liberal interpretation. 
The Deed of Trust Act shall be liberally construed to carry out its purpose. 


History: Laws 1987, ch. 61, § 21. Severability. — Laws 1987, ch. 61, § 22 provided for 
the severability of the Deed of Trust Act if any part or ap- 
plication thereof is held invalid. 


ARTICLE 11 


Self-Service Storage Liens 


Sec. Sec. 

48-11-1. Short title, 48-11-6. Perfected security interests; payment; posses- 
48-11-2. Definitions, sion. 

48-11-83. Rental agreement. 48-11-7. Enforcement of lien. 

48-11-4. Self-service storage facility; exclusion. 48-11-8. Notice; posting. 

48-11-5, Lien established. 48-11-9. Criminal liability. 


This act [48-11-1 to 48-11-9 NMSA 1978] may be cited as the "Self-Service Storage Lien Act". 


History: Laws 1987, ch. 314, § 1. 


48-11-2. Definitions. 


As used in the Self-Service Storage Lien Act: 
A. "default" means the failure to perform i in a timely manner any obligation or duty set forth in 
the Self-Service Storage Lien Act or in the rental agreement; 
B. "electronic mail" means the transmission of information or a cational by the use of 
a computer or other electronic means sent to a person identified by a unique electronic address; 
C. "last known address" means the postal address or electronic address provided to the owner 
by the occupant: 
(1) for the purposes of the latest rental agreement; or 
(2) inawritten or electronic notice of a change of postal address or electronic address after 
the latest rental agreement; 
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-D. "occupant" means a person or the person's sublessee, successor or assign who is entitled to the 
use of storage space, to the exclusion of others, at a self-service storage facility under a rental agreement; 
E. "owner" means the owner or the owner's heirs, successors or assigns, the operator, the lessor 
or the sublessor ‘of a self-service storage facility or the lessor's or sublessor's agent or any other 
person authorized by the lessor or sublessor ‘to manage the eorey or " receive rent from an oc- 
cupalt under’a rental agreement; 

F. “rental agreement" means any written agreement or lease between the owner aha the oc- 
cupant that establishes or modifies the terms, conditions, rules or any other patente vont 
the use and occupancy of a self-service storage facility; 

G. "self-service storage facility" means any real property designed and used for the purpose elf 
renting or leasing individual storage space to occupants who are'to have access to such ster ie 


the purpose of storing and'removing personal property; ‘and 
H. "verified mail" means any method of mailing that is offered by the United States postal 
service or private delivery service that provides evidence of mailing. 


History: Laws 1987, ch. 314, § 2; 2015, ch. 118, § 1. 

The 2015 amendment, effective June 19, 2015, 
amended the definitions section of the Self-Service Stor- 
age Lien Act by defining "electronic mail", "last known ad- 
dress" and "verified mail"; added new Subsections B and 
C, defining "electronic mail" and "last known address", 
respectively, and redesignated former Subsections B, C, 
D and E as Subsections D, E, F and G; in Subsection D, 
after "person or", deleted "his" and added "the person's"; 


48-11-3. Rental agreement. 


in Subsection EH, after "the owner or", deleted "his" and 
added "the owner's", after "storage facility", deleted "his" 
and added "or the lessor's or sublessor's", and after "au- 
thorized by", deleted "him" and added "the lessor or sub- 
lessor"; in Subsection F, after "and the occupant", deleted 
"which" and added "that", and after "storage facility", de- 
leted "and"; in Subsection G, after the second occurrence 
of "property", added "and"; and added Subsection H. 


The rental agreement shall contain a notice stating that all articles stored under the terms of that 
agreement will be sold or otherwise disposed of under the terms and conditions of the Self-Service 
Storage Lien Act if the tenant is in default. The agreement shall contain a disclosure provision stat- 
ing the name and address of any lienholder with an interest in the property that is or will be stored 


in the self-service storage facility. The agreement shall also contain the address of the tenant. 


History: Laws 1987, ch. 314, § 3. 

Compiler' notes. — Laws 1987, ch. 314, § 10 provided 
that all rental agreements entered into before July 1, 1987 
and not extended or renewed after that date shall remain 
valid and may be enforced or terminated in accordance 
with their terms as is permitted by law. 


ANNOTATIONS 


Written lease agreement required. — In accordance 
with Section 48-11-2 NMSA 1978, rental agreements un- 
der this act are written agreements, such that an oral 
contract for rent in a storage facility did not give rise to 
either a landlord lien or a self-service storage lien on the 


plaintiffs goods. Bird v. Lankford, 1998-NMCA-128, 116 
N.M. 408, 862 P.2d 1267, 


48-11-4. Self-service storage facility; exclusion. 


A self-service storage facility is not a warehouse as that term is used in Sections 55-7-209 and 
55-7-210 NMSA 1978; nor shall a self-service storage facility be used for residential purposes. 


History: Laws 1987, ch. 314, § 4, 


48-11-5. Lien established. 


When an owner has a lien, it is on all personal property located at the self-service storage facil- 
ity for rent, labor or other charges in relation to the personal property and for expenses necessary 
for its preservation or expenses reasonably incurred in its sale or other disposition pursuant to 
the provisions of the Self-Service Storage Lien Act. The lien attaches as of the date the occupant 
goes into default and continues as long as the owner retains possession of the personal property 
and until the default is corrected, or a sale is conducted, or the property is otherwise disposed of 
to satisfy the lien. 
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History: Laws 1987, ch. 314, § 5. 


48-11-6. Perfected security interests; payment; possession. 


Any person who has a perfected security interest under Chapter 55, Article 9 NMSA ‘1978 
may claim any personal property subject to the security interest and subject to a lien arising 
under the Self-Service Storage Lien Act by paying the total amount due for the storage of the 
property as specified in the notice to the owner on behalf of the occupant as provided in Sec- 
tion 7 [48-11-7 NMSA 1978] of the Self-Service Storage Lien Act. Upon payment of the total 
amount due, the owner shall deliver possession of the particular property subject to the secu- 
rity interest to the person who paid the total amount due together with an affidavit setting 
forth his entitlement to the property. The owner shall not be liable for any action taken pursu- 
ant to the provisions of the Self- wails Storage Lien Act if the owner has fully complied with 
the provisions “ah [the] act. 


History: Laws 1987, ch. 314, § 6. Bracketed material. — The bracketed material was 
inserted by the.compiler and is not part of the law. 


48-11-7. Enforcement of lien. 


A. An owner's lien, as provided under the Self-Service Storage Lien Act, for a claim that has 
become due may be satisfied as follows: 

(1) after the occupant has been in default continuously for a period of five days, the owner 
may deny the occupant access to the occupant's space for storage; 

(2) after the occupant has been in default continuously for a period of thirty days, the 
owner may enter the space and may remove the personal property within it to a safe place; pro- 
vided that the owner has sent a notice of intent to enforce a lien, pursuant to Subsection B of this 
section, to the occupant at the occupant's last known address within five days of entering the 
space. The owner shall also give notice to all lienholders listed in the disclosure provision in the 
rental agreement; and 

(3) no action to sell any property as provided in the Self-Service Storage Lien Act shall be 
taken by an owner until the occupant has been in default continuously for a period of ninety days. 

B. The notice of intent to enforce a lien shall include: 

‘(1) an itemized statement of the owner's claim showing the sum due at the time of the 
notice and the date when the sum became due; 

(2) a brief and general statement of the personal property subject to'the lien. That de- 
scription shall be reasonably adequate to permit the person notified to identify the property, ex- 
cept that any container, including a trunk, valise or box that is locked, fastened, sealed or tied in 
a manner which deters immediate access to its contents, may be so described without describing 
its contents; 

(8) a notification of denial of access to the personal property. That notification shall pro- 
vide the name, street address and telephone number of the owner or the owner's designated agent 
whom the occupant may contact to respond to that notification; 

(4) ‘a demand for payment within a specified time, not less than fifteen days after the sey 
livery of the notice; and 

(5) a conspicuous statement that unless the claim is paid within the time stated in the 
notice, the personal property will be advertised for sale or other disposition and will be sold or 
otherwise disposed of to satisfy the owner's lien. 

C. All notices made pursuant to this section shall be by verified mail or electronic mail pursu- 
ant to the occupant's option at the time of entering into the current rental agreement. 

D. An owner shall provide written notice by verified mail to the occupant's last known address 
or by electronic mail to the occupant's last known electronic address. If an owner sends a notice by 
electronic mail and does not receive a response, return receipt or delivery confirmation from the 
electronic address to which the notice was sent within three business days after the day on which 
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the notice was sent, the owner shall deliver a one-time notice by verified mail to the occupant's last 
known address. 

E. After the expiration of the time given in the notice of intent to enforce a lien, the owner shall 
publish an advertisement of the sale or other disposition of the property once a week for two con- 
secutive weeks in a newspaper of general circulation in the county where the self-service storage 
facility is located. The advertisement shall include; 

(1) a brief and general description of the personal property reasonably adequate to permit 
its identification as provided in Paragraph (2) of Subsection B of this section, the address of the 
self-service storage facility where the personal property is located and the name and last known 
address of the occupant; and 

(2) the time, place and manner of the sale or other diapoaitiars The sale or dispdaitiad shall 
take place not sooner than fifteen days after the first publication... 

If there is no newspaper of general circulation in the county where the selfeserided storage facil- 
ity is located, the owner shall post the advertisement at least ten days prior to the sale or other 
disposition in at least six conspicuous places in the neighborhood where the self-service storage 
facility is located. 

F. Anysale or other disposition of the personal property shall conform to the terms of the noti- 
fication as provided for in this section. 

G. Any sale or other disposition of the personal property shall be held at the self-service stor- 
age facility or at the nearest suitable place within the county to where the personal property is 
held or stored or may be conducted on a publicly accessible online web site. 

H. Before any sale or other disposition of personal property pursuant to this section is made, 
the occupant may pay the amount necessary to satisfy the lien and the reasonable expenses in- 
curred under this section and thereby redeem the property. Upon receipt of the payment, the 
owner shall return the personal property and thereafter the owner shall have no liability to any 
person with regard to that personal property. 

I. A good faith purchaser takes the property free of any rights of an unsecured iephoiiee and 
free of any rights of a secured lienholder who has received notice by owner as provided in this sec- 
tion. 

J. In the event of a sale under this section, the owner may satisfy the owner's lien from the 
proceeds of the sale, subject to the rights of any prior lienholder who, has not received notice. The 
lien rights of such prior lienholder are automatically transferred to the proceeds of the sale. If the 
sale was made in good faith and conducted in a reasonable manner, the owner shall not be subject 
to any surcharge for a deficiency in the amount of a prior secured lien, but shall hold the balance, if 
any, for delivery to the occupant, lienholder or other person in interest. If the occupant, lienholder 
or other person in interest does not claim the balance of the proceeds within two years of the date 
of sale, it shall become the property. of the owner without further recourse by the occupant, lien- 
holder or other person in interest. 

K. Nothing in this section affects the rights and liabilities af the owner, occupant or any other 
person if there is a willful violation of any of the provisions of the Self-Service Storage Lien Act. If 
the property subject to a lien described in this section is a vehicle, watercraft or trailer, the occu- 
pant is in default for a continuous sixty-day period and the owner chose not to sell the vehicle, the 
owner may have the vehicle towed from the self-storage facility by an independent towing carrier 
that is licensed by the public regulation commission pursuant to the Motor Carrier, Act [65-2A-1 
through 65-2A-41 NMSA 1978]. Within one day after the day on which a vehicle is towed, the 
owner shall send verified notice to the occupant's last known address or electronic address that 
states: 

(1) the date the vehicle was towed; and . 

(2) the address and telephone number of the Ronson that towed the vehicle, 


History: Laws 1987, ch. 314, § 7; 2015, ch. 118, § 2. after " a safe place", deleted ' providing" and added "pro- 

The 2015 amendment, effective June 19, 2015, vided", and after "the occupant at", deleted "his" and 

amended the procedures for the sale of abandoned prop- added "the occupant's"; in Paragraph (3) of Subsection B, 

erty at self-service storage facilities; in Paragraph (1) of after "number of the owner or", deleted "his" and added. 

Subsection A, after ' ‘occupant access to", deleted "his" and "the owner's"; in Subsection C, after "section shall be 

added "the occupant's"; in Paragraph (2) of Subsection A, by", deleted "certified mail return receipt requested" and 
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added "verified mail or electronic mail pursuant to the oc- ona publicly accessible online web site"; in Subsection J, 
cupant's option at the time of entering into the current after "owner may satisfy", deleted "his" and added "the 
rental agreement."; added new Subsection D and redesig- owner's"; and in Subsection K, after "Self-Service Storage 
nated the succeeding subsections accordingly; in Subsec- Lien Act.", added the remainder of the section, 


tion G, after "held or stored", added "or may be conducted 


48-11-8. Notice; posting. 


Each owner shall post ina prominent place in his office at all times a notice which reads as fol- 
lows: 

"All articles stored under a rental agreement, which have incurred unpaid charges for thirty 
days, will be sold or otherwise disposed of to pay charges at the end of ninety days.". 


History: Laws 1987, ch, 314, § 8. 


48-11-9. Criminal liability. 


Any person who willfully fails to disclose any lienholder as required by the disclosure provision 
of the rental agreement defined in Section 3 [48-11-3 yy 1978] of the Bere crv ing Storage Lien 
Act is guilty of a petty iy pr tipie ag 


History: Laws 1987, ch: 314, § 9. hi} Severability. — Laws 1987, ch. 314, § 11 provided 
for the severability of the act if any part or application 
thereof is held invalid. 


ARTICLE 12 
Commercial Real Estate Broker Liens 
Sec, Sec. 
48-12-1, Short title. 48-12-5. Commencement ‘of ances recording satisfaction 
48-12-2,.. Definitions. of lien. 
48-12-3. Broker's lien for compensation for services; re- 48- 12-6, Petition to cancel lien; security. 


- quirements. _ 48-12-7,. Attorney fees. 
48-12-4. Notice of lien; attachment requirements; record- : 
_ ing;.contents; mailing. 


48-12-1. Short, title. 


This act [48-12-1 through 48- 12-7 NMSA 1978) may be cited as the "Commercial Real Estate 
Broker Lien Act". 


History: Laws 2014, ch. 38, § 1. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
[si é 2014, ch. 38, $$ 1: through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-2. Definitions. 

As used in the Commercial Real Estate Broker Lien Act: 

A. "broker" means a person licensed as a qualifying broker under the provisions: of Chapter 61, 
Article 29 NMSA 1978; and 

B. "commercial real estate" means any real estate ape: hani til 


(1) real estateon which no buildings or structures are located and that is poned for single- 
family residential use; or . 
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(2) real estate containing one or more single-family residential units, including apart- 
ments, condominiums, town houses or homes in a subdivision when sold, leased or, otherwise con- 
veyed on a unit-by-unit basis. | 


History: Laws 2014, ch. 38, § 2. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
2014, ch, 38, §§ 1 through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-3. Broker's lien for compensation for services; requirements. 


A broker shall have a lien upon commercial real estate or any interest in commercial real estate 
in the amount that the broker is due for licensed services connected with the leasing of the com- 
mercial real estate, if the broker: 

A. is entitled to a stated fee or commission provided in a written instrument that: 

(1) identifies the commercial real estate; 

(2) sets forth the fee or commission due and the date or dates or the circumstances under 
which the fee or commission is due; and 
(8) .is signed by the owner of the commercial real:estate or the owner's authorized agent; 
and | | 
B. records a notice of lien on the commercial real estate pursuant to Section 4 [48-12-4 NMSA 
1978] of the Commercial Real Estate Broker Lien Act. Such lien shall only be valid against the 
commercial real estate identified in the written instrument described in Subsection A of this sec- 
tion and in the amount due for the fee or commission stated therein. 


History: Laws 2014, ch. 38, § 3. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
2014, ch. 38, §§ 1 through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-4. Notice of lien; attachment requirements; recording; contents; 
mailing. 


A. A broker shall record a notice of lien within ninety days following the date on which pay- 
ment is due as set forth in a written instrument as required by Section 3 [48-12-3 NMSA 1978] 
of the Commercial Real Estate Broker Lien Act. If compensation is to be paid in installments, a 
broker may elect to file a single claim of lien within ninety days following the date the first in- 
stallment is due for all installments due under the written instrument or to file a lien for future 
installments within ninety days following the date the future installments are due. In the event a 
broker is due additional commission as a result of future actions related to a lease, including the 
exercise of an option to expand leased commercial real estate or to renew or extend a lease, the 
broker shall record a notice of lien no earlier than the occurrence of the act or event for which the 
broker's additional commission is earned and not later than ninety days after the occurrence of the 
act or event for which the broker's additional commission is earned. 

B. Alien shall attach as of the date of the recording of the notice of lien pursuant to Subsection 
A of this section. 

C. Nothing in the Commercial Real Estate Broker Lien Act shall limit or otherwise affect 
claims, defenses or other remedies that a broker, owner or any other party may have in law or 
equity. 

D. A notice of lien shall be recorded in the county vetoes office of the county in which the com- 
mercial real estate is located and shall include: 

(1) the name, address and license number of the broker; 

(2) the amount for which the lien is claimed; 

(3) adlegal description of the commercial real estate or a iésuhetion sufficient to identi 
the commercial real estate; and 

(4) the name and last known address of the owner of the commercial real estate, 
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EK. Within ten days of recording the notice of lien, the broker shall mail a copy of the notice of 
lien by certified mail, return receipt requested, to the last known address of the owner of the com- 
mercial real estate or the owner's authorized agent. 


History: Laws 2014, ch. 38, § 4. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
2014, ch, 38, §§ 1 through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-5. Commencement of action; recording satisfaction of lien. 


A. A broker claiming a lien under the Commercial Real Estate Broker Lien Act shall, within 
two years after recording the notice of lien, bring suit to enforce the lien in the district court in the 
county where the commercial real estate is located. Failure to commence proceedings pursuant to 
this subsection shall extinguish the lien. 

B. Ifa broker's lien has been recorded pursuant to Section 4 [48-12-4 NMSA 1978] of the Com- 
mercial Real Estate Broker Lien Act and the indebtedness has been paid in full or the lien has 
been extinguished or is otherwise not enforceable pursuant to law, within ten days after the in- 
debtedness has been paid in full, the lien has been extinguished or becomes unenforceable pursu- 
ant to law, the broker shall: 

(1) record a written release or satisfaction of the lien in the county clerk's office of the 
county in which the commercial real estate is located; and 

(2) mail a copy of the recorded release or satisfaction by certified mail, return receipt re- 
quested, to the last known address of the owner of the commercial real estate or the owner's au- 
thorized agent. 


History: Laws 2014, ch. 38, § 5. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
2014, ch, 38, 88 1 through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-6. Petition to cancel lien; security. 


A. The owner of any commercial real estate upon which a lien has been filed pursuant to the 
Commercial Real Estate Broker Lien Act may petition the district court for the county in which 
the commercial real estate is located for an order canceling the lien. 

B. Upon the filing of the petition, the district court judge shall examine the broker's recorded 
demands and determine an amount sufficient to satisfy the recorded demands and any other dam- 
ages, court costs or attorney fees that may be recovered by the broker. Security, in the amount set 
by the judge and of a type approved by the judge, shall be deposited by the owner of the commercial 
real estate with the district court conditioned on the payment of any sum found to be validly due to 
the broker. 

C. When the security is deposited under this section, the judge of the district court shall imme- 
diately issue an order canceling the lien and shall notify the county clerk with whom the lien was 
filed. Upon the recording of the order, the county clerk shall mark the filed lien as canceled. When 
an order is issued under this subsection, the broker's lien attaches to the security and is enforce- 
able as to the security in the district court in which it is deposited. 


History: Laws 2014, ch. 38, § 6. Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
2014, ch. 38, §§ 1 through 7, the Commercial Real Estate 
Broker Lien Act, effective July 1, 2014. 


48-12-7,. Attorney fees. 


The cost of proceedings, including trial and appellate court proceedings, brought pursuant to 
the Commercial Real Estate Broker Lien Act, including reasonable attorney fees, expenses of 
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litigation and prejudgment interest, shall be awarded to the prevailing party or parties. When 
more than one party is responsible for costs, fees and prejudgment interest, the costs, fees ‘and 
prejudgment interest shall be equitably apportioned by the court or tribunal among those respon- 
sible parties. 


, 


History: Laws 2014, ch. 38, § 7. : Effective dates. — Laws 2014, ch. 38, § 8 made Laws 
’ 2014, ch. 38, §§ 1 through 7, the Commercial] Real Estate 
Broker Lien Act, effective July 1, 2014. 
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CHAPTER 49 


Land Grants 


Art. 
1. General Provisions, 49-1-1 to 49-1-23 


2. Corporations for Management of Community Land Grants, 49-2-1 to 49-2-18 


3. Chaperito Grant, 49-3-1 to 49-3-8 
4, Chilili Grant, 49-4-1 to 49-4-21 

5. 
6. Las Vegas Grant, 49-6-1 to 49-6-14 
7. Manzano Grant, Repealed 


Dona Ana County Grants, 49-5-1 to 49-5-10 


8. Nuestra Senora del Rosario, San Fernando y Santiago Grant, 49-8-1 to 49-8-4 


9. Socorro Grant, 49-9-1 to 49-9-12 
10. Tecolote Grant, Repealed 


11, Land Grant Support, 49-11-1 to 49-11-6 


ARTICLE 1 


General Provisions 


Sec. 

49-1-1. Management of Spanish and Mexican grants. 
49-1-1.1. Definitions, 

49-1-2, Application. 

49-1-3. Board of trustees; management of grant; powers. 
49-1-4. Board of trustees; qualifications. 

49-1-5. Election of members of board of trustees; voters' 


qualifications; registration; provisional 
ballots. 

49-1-5.1. Provisional ballots; requirements for use; pro- 
cedures, 

49-1-6. Repealed, 

49-1-7. Election; votes required; canvassing votes. 

49-1-8. Organization of board; bonds; vacancies. 

49-1-9. Meetings. 


49-1-10, Quorum. 

49-1-11. Sale or mortgage of common lands; restrictions. 

49-1-11.1, Rights of lessees and purchasers; rights to use 
of common lands. 


Sec. 

49-1-11.2. Adverse possession. 

49-1-12, Meetings to be public; annual report. 

49-1-13. Vacancies. 

49-1-14. Salaries of trustees; records; expenditures. 

49-1-15. Removal from land grant-merced; delinquency; 
forfeiture, 

Trespass on common lands or waters; injunc- 
tions. 

Process; how served on board. 

Construction. 

Failure of trustee to perform duties; penalty. 

Sevilleta de La Joya grant; provisions appli- 
cable. 

Anton Chico grant; rights of lessees and pur- 
chasers. 

Recompiled. 

Community land grant registry established; re- 
porting requirements. 


49-1-16. 


49-1-17, 
49-1-18, 
49-1-19, 
49-1-20, 


49-1-21., 


49-1-22. 
49-1-23, 


49-1-1. Management of Spanish and Mexican grants. — 


All land grants-mercedes in the state or land grants-mercedes described in Section 49-1-2 NMSA 
1978 shall be managed, controlled and governed by their bylaws, by the Treaty of Guadalupe Hi- 
dalgo and as provided in Sections 49-1-1 through 49-1-18 NMSA 1978 as political subdivisions of 


the state. 


History: Laws 1907, ch. 42, § 1; Code 1915, § 799; 
C.S. 1929, § 29-101; 1941 Comp., § 9-101; 1953 Comp., § 
8-1-1; 2004, ch. 124, § 3. 

Cross references. — For corporations for manage- 
ment of community land grants, see 49-2-1 NMSA 1978 
et seq. 

The 2004 amendment, effective July 1, 2004, rewrote 
this section and designated land grants covered by Sec- 
tions 49-1-1 to 49-1-18 NMSA 1978 as political subdivi- 
sions of the state. 
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ANNOTATIONS 


Amendment by surviving grantor. — Where a trust 
is silent on amendment after the death of one of the grant- 
ors and provides that the surviving grantor has the unre- 
stricted right to withdraw all assets from the trust estate, 
the power to amend the trust is implied. Cable v. Wells: 
Fargo Bank N.M., N.A., 2008-NMCA-005, 143 N.M. 269, 
175 P.3d 987, aff'd, 2010-NMSC-017, 148 N.M. 127, 231 
P.3d 108. 
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49-1-1.1 LAND GRANTS 49-1-1.1 


Third party claim. — The district court did not have® “in Montoya, the stipulated judgment removed the issue of 
jurisdiction to consider the plaintiffs' claim of title to a” the ownership of the Montoya ranch from the litigation, 
portion of the Tecolote land grant under the provisions Montoya was limited to the dispute over the remaining 
of the congressional confirmation and patent, which pro- portion of the 19,320 acres, excluding the Montoya ranch, 
vided that they "shall not affect any adverse valid rights", and given the agreement that the Montoya ranch was not 
where plaintiffs' predecessors in interest had participated land grant common land, the stipulated judgment did 
in proceedings to challenge the issuance of the patent as a not result in an impermissible alteration or alter the ori- 
community grant and lost, plaintiffs' claim sought to con- gin, nature, character, or size of the land grant. Tecolote 
vert a portion of the land grant from a community land Land Grant v. Montoya, 2014-NMCA-092, cert. denied, 
grant into private property and the grant to plaintiff's 2014-NMCERT-008. 
predecessors in title had not been confirmed. Montoya v. Corporation rules applicable to grants, —A com- 
Tecolote Land Grant, 2008-NMCA-014, 143 N.M. 4138, 176 munity land grant is in the nature of a quasi-municipal 
P.3d 1145, cert. quashed, 2008-NMCERT-010, 145 N.M. corporation and is governed by the rules of law: ap- 
524, 201 P.3d 855. plicable thereto. Bibo v. Town. of Cubero Land’ Grant, 

Application of Montoya v. Tecolote Land Grant, 1958-NMSC-137, 65 N.M. 103, 332 P.2d 1020... 
2008-NMCA-014, to land covered by a stipulated Estoppel from questioning land interests. — 
order granting title to Montoya. — Where, in 1999, Where those under whom plaintiffs claim interest im com- 
Montoya filed an action against the land grant to quiet mon lands of Atrisco land grant procured incorporation of 
title to 19,320 acres within the land grant; the land grant. _ the town of Atrisco on the claim the grant was.communal 
counterclaimed to quiet title against Montoya; the land _—_—and procured decree of the court of private land claims 
grant claimed no common lands within the property similarly holding the grant to be communal; they’ have 
known as the "Montoya ranch" which consisted of ap- participated in its operation as such’a grant for too long 
proximately 5,000 acres within the larger 19,320 acre a time now to question their interest. Armijo v. Town of 
tract and the district court entered a stipulated judg- Atrisco, 1951-NMSC-085, 56 N.M. 2, 239 P.2d 535. 
ment that Montoya had title against the land grant to Congressional act conclusive. — Where congress 
the Montoya ranch; in 2008, in Montoya v. Tecolote Land has confirmed grant as a private land grant, without qual- 
Grant, 2008-NMCA-014, the court of appeals held that ification or limitation, the confirmatory act of congress is 
the district court did not have subject matter jurisdiction final and conclusive and court may not go behind that act 
to determine title because the district court had no au--» . anddetermine the character or nature of the grant from 
thority to alter the terms of the congressional confirma- antecedent documents. Martinez v. Rivera, 196 F.2d 192 
tion of the United States patent to the.land grant as a (10th Cir.), cert. denied, 344 U.S. 828, 73 S. Ct. 30, 97 te 
community land grant; and in 2010, the land grant sued Ed, 644 (1952), 

Montoya alleging that under Montoya, the district court Corporation rules applicable to grants. — While a 
did not have jurisdiction to enter the stipulated judg- grant organized under this section would not be a corpo- 
ment confirming title to the Montoya ranch in Montoya, ration, it would be so nearly a corporation in its nature 
the district court had subject matter jurisdiction in the that the same rules should apply. 1943- 44 Op. “Att'y Gen. 
1999 case over the ‘land grant's counterclaim and juris- No. 44-4497, 

diction to confirm the party's agreement by entering the Am. Jur. 2d, A.L.R. and C.J.S. references, — 73B 
stipulated judgment quieting title to the Montoya ranch C.J.S. Public Lands § 205. 


49-1-1.1. Definitions. 


As used in Chapter 49 NMSA 1978: 

A. "child" means a biological, adopted or foster child, a stepchild, a legal ward or a child of @ a 
person standing in loco parentis; 

B. "heir" means a person who is.a descendant of the original grantees and has an interest in 
the common land of a land grant-merced through inheritance, gift or purchase or as'defined in the 
bylaws of a land grant-merced; 

C. "land grant-merced" means a grant of land made by the government of Spain or by the gov- 
ernment of Mexico to a community, town, colony or pueblo or to a person for the purpose of found- 
ing or establishing a community, town, colony or pueblo; : 

D.., "parent includes a biological,.adoptive or foster parent, a stepparent or an individual se 
stands in loco parentis to a child; 

EK. "precinct" means a geographic location such as a community or town SH og is guaranteed ¢ an 
apportioned amount of positions on the board of trustees of a land Sren i eee as defined in the 
land grant- -merced bylaws; 2 

F, "qualified voting member" means an heir who is repitaved to voteina land grant-mereed as 
prescribed i in the land grant-merced bylaws; and 

-G. "sibling" includes a stepsibling and a half-sibling. 


t 


History: Laws 2004, ch. 124, § 1; 2019, ch. 248, § 1... B and C, respectively; in Subsection B, after "gift or pur- 


The 2019 amendment, effective June 14, 2019, de- chase", added "or as defined in the bylaws of a land grant- 
fined "child", "parent", "precinct" and "sibling" as used merced"; added new Subsections D and E and redesig- 
in Chapter 49 NMSA 1978; added new Subsection A and nated former Subsection C as Subsection F; and added 
redesignated former Subsections A and B as Subsections new Subsection G, 
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49-1-2 GENERAL PROVISIONS 49-1-2 


49-1-2. Application. | 


A. Sections 49-1-1 through 49-1-18 NMSA 1978 shall apply to:all land grants-mercedes con- 
firmed by the congress of the United States or by the court of private land claims or designated 
as land grants-mercedes in any report or list of land grants prepared by the surveyor general and 
confirmed by congress, but shall not apply to any land grant that is now managed or controlled in 
any manner, other than as provided i in Sections AQ9-1-1 through 49-1-18 NMSA 1978, by virtue of 
any general or special act.» .. 

B. If a majority of the members of tlie board: of trustees of a land grant-merced covered by 
specific legislation determines that the specific legislation is no longer beneficial to the land grant- 
merced, the board has the authority to petition the legislature to repeal the legislation and to be 
governed by its bylaws and as provided in Sections 49-1-1 through 49-1-18 NMSA 1978. 

C. The town of Tome land grant-merced, situated in Valencia county, confirmed by congress in 
1858 and patented by the: United States:to the town of Tome, shall be governed by the provisions 
of Sections 49-1-1 through 49-1-18 NMSA 1978. 

D. The town of Atrisco land grant-merced, situated in Bernalillo county, confirmed by the court 
of private land claims in 1894 and patented by the United States to the town of Atrisco in 1905, 
shall be governed by the provisions of Sections 49-1-1 through 49-1-18 NMSA 1978; provided that 
the board of trustees shall not have regulatory jurisdiction over, and the provisions of Chapter 49, 
Article 1 NMSA 1978 shall not apply to. or govern, any lands or interests in real property the title 
to which is held by any other person, including a public or private corporation, partnership or lim- 
ited liability company. 

E. The Tecolote land grant-merced, also known as the town of Tecolote, situated in San:Miguel 
county, confirmed by congress in 1858 and patented by the United States to the town of Tecolote in 
1902, shall be governed by the provisions of Sections 49-1-1 through 49-1-18 NMSA 1978. 

F. Notwithstanding the provisions of Subsection A.to the contrary, the San Antonio del Rio Col- 
orado land grant-merced, situated in Taos county, which claim was recommended for confirmation 
by surveyor general James K. Proudfit in 1874 and again in 1886 by surveyor general George W. 
Julian, but not confirmed: by congress, shall be governed by the provisions of Sections 49-1-1 
through 49-1-18 NMSA 1978. 

G.. The Manzano land grant-merced, also known as la merced del Manzano land grant-merced, 
situated in Torrance county, confirmed by:congress in 1860 and patented by the United States to the 
town of eh in 1907, shall be erate by the provisions of Chapter 49, Article 1 NMSA 1978. 


History: Laws 1907, ch. 42, § 2; Code 1915, § 800; The 2011 amendment, effective June 17, 2011, ap- 


C.S, 1929, § 29-102; 1941 Comp., § 9-102; 1953 Comp., § plied Sections 49-1-1 through 49-1-18 NMSA 1978 to the 

8-1-2.; 2004, ch. 124, § 4; 2007, ch. 36, § 1; 2011, ch. 68, © = ~=Town of Atrisco land grant-merced, but excluded land or 

§ 1; 2018, ch. 8, § 1; 2013, ch. 83, § 1 2019, ch, 241, Sole interests in real estate held by other persons from the ap- 
The 2019 amendment, effective June 14, 2019, pro- plication of those sections. 

vided that the Manzano land grant-merced shall be gov- ._The 2007 amendment, effective June 15,, 2007, 

erned by the provisions of Chapter 49, Article 1 NMSA added Subsection C to specifically include the town of 

1978; added new Subsection G. __ Tome within the provisions of 49-1-1 to 49-1-18 NMSA 
2013 Multiple Amendments. — Laws 2013, ch. 8, §1 1978. 

and Laws 2013, ch. 83, § 1 enacted different amendments . The 2004 amendment, effective July 1, 2004, redes- 

to this section that can be reconciled, Pursuant to 12-1-8 ignated the former section as Subsection A and added 

NMSA 1978, Laws 20138, ch. 83, § 1, as the last act signed new Subsection B, Subsection A was amended to delete 

by the governor is set out above and incorporates both "replace the description of the land grants governed by 

amendments. The amendments enacted by Laws 2013, ch, Chapter 49, Article 1" with "land grants-mercedes". 

8, § 1 and Laws 2013, ch. 83, § 1 are described below. To ; 

view the session laws in their entirety, see the 2013 ses- ANNOTATIONS 

sion laws on NMOneSource.com. Intent of section. — This general statute, enacted in 
Laws 2013, ch. 83, § 1, effective June 14, 2013, applied 1907, for management of community land grants which 

the provisions of Chapter 49, Article 1 NMSA 1978 to the provided for the sale of common property, was intended 

Tecolote Land Grant-Merced, and added Subsection E. to. apply to grants for which no. legislative provision 
Laws 2013, ch. 8, § 1, effective June 14, 2013, granted had been theretofore made for their management, and 

political subdivision status to the San Antonio Del Rio did not apply to the Chilili grant. Merrifield v, Buckner, 

Colorado Land Grant- Merced and added a new Subsec- 1937-NMSC-045, 41 N.M. 442, 70 P.2d 896. 


tion E, which was relettered in the reconciled amendment 
as Subsection EF 
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49-1-3. Board of trustees; management of grant; powers. 


The management and control of all land grants-mercedes and tracts of land to which Sections 49- 
1-1 through 49-1-18 NMSA 1978 are applicable is vested in a board of trustees, to be known as 
the "board of trustees of the land grant-merced del pueblo de " (designating the name is the 
town, colony, pueblo or community), and the board shall have the power to: 

A. control, care for and manage the land grant-merced and real estate, prescribe the ims 
and conditions under which the common lands may be used and enjoyed and make all necessary 
and proper bylaws, rules and regulations that shall be in substantial compliance with applicable 
statutes for the government thereof; 

B. sue and be sued under the title as set forth in this section; 

C. convey, lease or mortgage the common lands of the land grant-merced in accordance with 
the land grant-merced bylaws; 

D. determine the number of animals that may be permitted to graze upon the common lands 
and determine other uses of the common lands that may be authorized; 

E. prescribe the price to be paid for the use of the common lands and resources of the land 
grant-merced and prohibit a person failing or refusing to pay that amount from using a portion 
of the common lands while the person continues in default in those payments; provided that the 
amount fixed shall be in proportion to the number and kinds of livestock pasturing upon the com- 
mon lands or to other authorized use of the common lands; 

F. adopt and use an official seal; 

G. appoint judges and clerks and a canvassing board of election at all elections provided for in 
Sections 49-1-1 through 49-1- 18 NMSA 1978, subsequent to the first, and canvass the votes cast 
in those elections; 

H. make bylaws, rules and regulations, not in conflict with the constitution and laws of the 
United States or the state of New Mexico, as may be necessary for the protection, improvement 
and management of the common lands and real estate and for the use and a dashes of the com- 
mon lands and of the common waters of the land grant-merced; 

I. determine land use, local infrastructure and economic development of the common lands of 
the land grant-merced; 

J. determine zoning of the common lands of the land grant-merced pursuant toa cco reHan- 
sive plan approved by the board of trustees that considers the health, safety and general welfare 
of the residents and heirs of the land grant-merced; and 

K. enter into memoranda of understanding, contracts and other agreements with a jock state 
or federal government or a government of a federally recognized Indian nation, tribe or pueblo, 
including but not limited to agreements concerning the protection and maintenance of cultural 
resources, 


History: Laws 1907, ch. 42, § 3; Code 1915, § 801; has the power to appoint a canvassing board of election 


C.S. 1929, § 29-103; 1941 Comp., § 9-103; 1953 Comp., for certain elections; and in Subsection G, after "clerks", 
§ 8-1-3; Laws 1979, ch. 184, § 1; 2004, ch. 124, § 5; 2011, added "and a canvassing board". 
ch. 96, § 1; 2019, ch. 213, § 1; 2019, ch. 248, § 2. Laws 2019, ch. 218, § 1, effective July 1, 2019, autho- 

2019 Multiple Amendments. — Laws 2019, ch. 213, rized land grant- Ghakehd buards of trustees to approve 
§ 1, July 1, 2019, and Laws 2019, ch. 248, § 2, effective comprehensive plans; and in Subsection J, after "approved 
June 14, 2019, enacted different amendments to this sec- by the", deleted "local government division of the depart- 
tion that can be reconciled. Pursuant to 12-1-8 NMSA ment of finance and administration" and added "board of 
1978, Laws 2019, ch. 248, § 2, as the last act signed by the trustees", and after "residents and heirs of the land grant- 
governor, is set out above and incorporates both amend- merced", deleted "The department of finance and adminis- 
ments, The amendments enacted by Laws 2019, ch. 213, tration shall act as arbitrator for zoning conflicts between 
§ 1 and Laws 2019, ch. 248, § 2 are described below. To land grants- -mercedes and neighboring municipalities and 
view the session laws in their entirety, see the 2019 ses- counties". — 
sion laws on NMOneSource.com. ° The 2011 amendment, effective April 6, 2011, added 

The nature of the difference between the amendments Subsection K to authorize boards of trustees to enter into 
is that Laws 2019, ch. 218, § 1, authorized land grant- agreements with governmental entities and Indian tribes, 
merced boards of trustees to approve comprehensive including agreements concerning cultural resources, _ 
plans, and Laws 2019, ch. 248, § 2; provided that the board The 2004 amendment, effective July 1, 2004, replaced 
of trustees of the land grant-merced has the power to ap- "the grants" in Subsection A with "land grants-mercedes", 
point a canvassing board of election for certain elections. added new Subsection D, redesignated former Subsec- 

Laws 2019, ch. 248, § 2, effective June 14, 2019, pro- tions D to G as Subsections E to H and added new Subsec- 
vided that the board of trustees of the land grant-merced tions I and J. 
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The 1979 amendment added the catchline, substi- 
tuted "Sections 49-1-1 through 49-1-18 NMSA 1978" 
for "this chapter" and "Section 49-1-2 NMSA 1978" for 
"Section 800" near the beginning of the introductory 
paragraph, added Subsection G and made other minor 
changes. 


ANNOTATIONS 


Section limited to land management. — This sec- 
tion, providing for the management of the lands of the 
grant is limited in scope to such management of the lands 
and nothing more. It is an authorization and direction for 
the creation of the machinery to perform such a function. 
The elective process therein involved does not change its 
character, There is no continuing supervision or control by 
the state over the trustees or what they do, nor is there a 
continuing relationship. Mondragon v. Tenorio, 554 F.2d 
423 (10th Cir.), cert. denied, 434 U.S. 905, 98 S. Ct. 305, 54 
L, Ed. 2d 193 (1977). 

Power of board of trustees comes from the statutes 
providing for its creation. Where the mode of exercising 
this power is prescribed by the statutes, there must be 
substantial compliance therewith. Bibo v. Town of Cubero 
Land Grant, 1958-NMSC-137, 65 N.M. 103, 332 P.2d 1020. 

Lack of standing in quiet title suit. — Where a land 
grant association's board of trustees had not called an 
election by its members or the trustees as required by law 


and had not identified the persons having an interest in 
the lands claimed by the association who had a right to 
vote at an election and the treasurer had not furnished 
a surety bond, the association lacked standing as a land 
grant community or board to assert a claim of title to 
lands at issue in a suit to quiet title. Cordova v. Broad- 
bent, 1988-NMSC-042, 107 N.M. 215, 755 P.2d 59. 

Heirs of land grant may hold as tenants in com- 
mon with board. — If property is common land of a 
land grant, the parties who are valid heirs of the land 
grant may hold the property as tenants in common with 
the board of trustees. Cebolleta Land Grant ex rel. Bd. of 
Trustees v. Romero, 1982-NMSC-043, 98 N.M. 1, 644 P.2d 
515. 

Tax deed may give paramount title to property 
not common land. — If property is not common land of 
a land grant, then private parties,:by virtue of a tax deed, 
would have paramount title to that of the land grant. 
Cebolleta Land Grant ex rel. Bd. of Trustees v, Romero, 
1982-NMSC-043, 98 N.M. 1; 644 P.2d 515. 

Noncomplying lease void. — A written lease of a 
portion of the common lands of the grant for a period of 
five years with an option to renew for five more years was 
void in the absence of compliance with the provisions of 
49-1-11 NMSA 1978. Bibo v. Town of Cubero Land Grant, 
1958-NMSC-137, 65 N.M. 103, 332 P.2d 1020. 


49-1-4. Board of trustees; qualifications. | 


The board of trustees shall consist of five members. In a land grant-merced with bylaws that 
include the use of precincts, no more than the apportioned number of members for any given pre- 
cinct as set forth in the bylaws shall serve on the board of trustees. A person shall be qualified to 
be a member of the board if the person is a qualified voting member and is not in default of any 
dues, rent or other payment for the use of any of the common lands of the land grant-merced; 
provided that no person convicted of a felonious or infamous crime, unless the person has been 
pardoned or restored to political rights, shall be qualified to be elected or appointed to any board of 


trustees of a land grant-merced. 


History: Laws 1907, ch. 42, § 4; 1913, ch. 58, § 1; 
Code 1915, § 802; Laws 1929, ch. 137, § 4; C.S. 1929, 
§ 29-104; Laws 1933, ch. 164, § 1; 1941 Comp,, § 9-104; 
Laws 1951, ch. 151, $1; 1953 Comp., § 8-1-4; 2004, ch. 
124, § 6; 2019, ch. 248, ¥3,0." 

The 2019 Reendincat effective June 14, 2019, revised 
the qualifications for members of the board of trustees of 
a land grant-merced; after "consist of five members.", de- 
leted "In land grants-mercedes where there is more than 
one precinct, no more than three members shall be resi- 
dents of the same precinct." and added "In a land grant 
merced with bylaws that include the use of precincts, no 
more than the apportioned number of members for any 


given precinct as set forth in the bylaws shall serve on the 
board of trustees", and after the semicolon, added "pro- 
vided that no person convicted of a felonious or infamous 
crime, unless the person has been pardoned or restored 
to political rights, shall be qualified to be elected or ap- 
pointed to any board of trustees of a land grant-merced". 

The 2004 amendment, effective July 1, 2004, inserted 
at the beginning of the section "In land grants-mercedes 
where there is more than one precinct," before the restric- 
tion on the number of members from the same precinct 
and deleted the requirement that a voter be a qualified 
voter at a general election in this state. 


49-1-5. Election of members of board of trustees; voters' qualifications; 
registration; provisional ballots. 


A. Elections for the board of trustees shall be held on the first Monday in April or on a day 
designated in the bylaws, either every two or every four years as specified in the bylaws of the land 
grant-merced. 

B. All qualified voting members of the land grant-merced are qualified to mii and may vote for 
trustees as specified in the land grant-merced bylaws. 

C. The registration of qualified voting members shall be conducted in the manner prescribed in 
the land grant-merced bylaws. The secretary of the board of trustees shall maintain the registration 
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books. Registration shall be closed beginning fifteen days before an election and reopened on the 
Monday following the election. The board of trustees shall meet to finalize the registration books 
by resolution at least five days prior to the election. 

D. The registration books compiled before each election shall be used at that election. No per- 
son shall vote at the election unless duly registered in the books, and no ballot of any unregistered 
person shall be counted. or canvassed. 

E. A candidate for the board of trustees‘shall file a declaration of candidacy with the secretary 
of the board of trustees. The period when declarations of candidacy may be filed shall begin on the 
day the proclamation calling the election is published and shall remain open for at least ten days. 

F. Whenever an election is to be called or is required by law, the board of trustees shall by reso- 
lution issue a public proclamation calling the election. The proclamation shall specify: | 

(1). the date on which the election will be held; 

(2) the purpose for which the election is called; 

(3) if positions on the board of trustees are to be filled, the date and time by which déelate- 
tions of candidacy are to be filed; : 

(4) ifa question is to be voted upon, the text of that question; 

(5) the location of each polling place in the land grant-merced; 

(6) the hours that each polling place will be open; 

(7) the date and time of the closing of the registration books; and 

(8) the date and time of the meeting to finalize the registration books. if 

G. Not less than thirty days nor more than forty-five days before the date of the election, the 
board of trustees shall publish in Spanish and English the proclamation in a local newspaper of 
general circulation available within the boundaries of the land grant-merced and. post the procla- 
mation in at least five public places within the land grant-merced. 

H. The board of trustees shall appoint one election judge and at least two election clerks for 
each polling place. The election judge shall also be present for the canvass of the vote. No person 
shall be qualified for appointment or service as an election clerk or judge, or as a member of a 
canvassing board, who is a spouse, parent, child or ee of any candidate to be voted for at the 
election. : 

I, The board of trustees shall provide in the vstivel for the forms and procedures by which the 
land grant-merced elections are conducted. If the board of trustees chooses to provide for early or 
absentee voting, it shall specify in its bylaws the procedures by which early or absentee voting 
shall be conducted. 


History: Laws 1907, ch. 42, § 5; Code 1915, § 803; Subsection F, which provided the procedure for conduct- 


C.S. 1929, § 29-105; Laws 1933, ch. 164, § 2; 1987, ch. ing elections; and added Subsections E through I. 
194, § 1; 1941 Comp., § 9-105; Laws 1951, ch, 228, § 1; The 2004 ‘amendment, effective July 1, 2004, deleted 
1953 Comp,, § 8-1-5; Laws 1979, ch. 184, § 2; 2004, ch. most of Subsection A and added in its place: ' ‘or on a day 
124, § 7; 2009, ch, 131, § 1; 2019, ch, 248, § 4. designated in the bylaws, either every two or every four 

The 2019 amendment, effective June 14, 2019, pro- years as specified in the bylaws of the land grant-merced", 
vided a timeline for the board of trustees to finalize the redesignated the last two sentences of former Subsec- 
registration books of qualified voting members, required tion A as Subsection B and inserted at the beginning of 
the board of trustees to specify by proclamation the date the subsection: "All qualified voting members of the land 
and time of the meeting to finalize the registration books, grant-merced are qualified to vote", redesignated former 
and prohibited any person to serve as a member of a can- Subsections B and C as Subsections C and D, deleted for- 
vassing board who is a spouse, parent, child or sibling of mer Subsection D and added new Subsections E and F. 
any candidate to be voted for at the election; in the sec- The 1979 amendment added the catchline, deleted "of 
tion heading, added "provisional ballots"; in Subsection C, members" following "of members" near the beginning of 
added the last sentence of the subsection} in Subsection Subsection A, inserted "by inheritance or by purchase of 
F, added new Paragraph F(8); and in Subsection H, after an interest in the common lands" near the middle of the 
"clerk or judge,", added "or as a member of a canvassing first sentence in Subsection A, substituted "the Election 
board", and after "child", deleted "brother or sister" and Code" for "Chapter 41, Laws of 1927 (56-203 - 56-245)" in 
oes “or sibling". Subsection B and made other minor changes. 

The 2009 amendment, effective June 19, 2009, in Sub- ty 
section C, after "prescribed in the", deleted the remainder ANNOTATIONS 


of the sentence which provided for substitution of terms 
used in the Election Code to make it applicable to the land 
grant and added the remainder of the first sentence and 
the second sentence; deleted former Subsection E, which 
provided for public notice of the elpcuion, Beletey arto 


Lack of standing in quiet title suit. — Where a land 
grant association's board of trustees had not called an 
election by its members or the trustees as required by law 
and had not identified the persons having an interest in 
the lands claimed by the association who had a right to 
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vote at an election and the treasurer had not furnished lands at issue in a suit to quiet title. Cordova v. Broad- 
a surety bond, the association lacked standing as a land bent, 1988-NMSC-042, 107 N.M. 215, 755 P.2d 59. 
grant community or board to assert a claim of title to 


49-1-5.1. Provisional ballots; requirements for use; procedures. 


A. A person shall be permitted to vote on a provisional paper ballot even though the person's 

name does not appear in the land grant-merced registration book; provided that the person: 
_ (1) shows proof to the election judge and clerk that the person meets the qualified voting 
member provisions under Section 49-1-1.1 NMSA 1978 and the land grant-merced bylaws; and 
(2) executes a statement swearing or affirming that to the best of the person's knowledge, 
the person: 
(a) isa qualified voting member of the land grant-merced; 
(b) is currently registered and eligible to vote in the land grant-merced election; and 
(c) has not yet cast a ballot or voted in the election for which the person is mocrslinget to 
vote by provisional ballot. 

B. _A judge or election clerk shall write the person's name on the voter roster, have the voter 
sign next to the voter's name and issue the voter a provisional paper ballot, an outer envelope and 
an official inner envelope. The voter shall vote on the provisional paper ballot in secrecy and, when 
done, place the ballot in the official inner envelope, place the official inner envelope in the outer 
envelope, sign the outer envelope and return the envelope to the judge or election clerk. The elec- 
tion judge or clerk shall ensure that the required information is completed on the outer envelope 
and will place the envelope in a container designated for provisional paper ballots. 

C.. At a minimum, the following information shall be printed on the outer envelope for a provi- 
sional paper ballot: 

(1) the name and signature of the voter; 

(2) the voter's registered address, both present and former, if pa awa 

(3) the voter's date of birth; 

(4) the reason for using the provisional ballot, including what proof was given to assert 
land grant-merced qualified voting member status; and 

(5) sufficient space to list the disposition of the ballot after review by the canvassing board. 

D. A provisional paper ballot shall not be rejected for lack of the information required by this sec- 
tion and shall be qualified as long as the voter provides a valid signature and sufficient information 
for the judge and canvassing board to determine whether the voter is a qualified voting member. 

E. Knowingly executing a false statement constitutes perjury as provided in the Criminal 
Code, and voting on the basis of such falsely executed statement constitutes fraudulent voting. 

F. Upon closing of the polls, provisional ballots shall be kept by the election judge until the can- 
vassing of the votes by the election judge and canvassing board, who shall determine if the ballots 
will be counted prior to certification of the election. 

G. If the voter was registered with the land grant-merced and the canvassing board deter- 
mines that the individual was left off of the registration book in error, the provisional paper ballot 
shall be counted; provided that if the qualified voting member did not sign either the signature 
roster or the ballot's envelope, the provisional paper ballot shall not be counted. 

H. If there is no record of the voter ever having been registered with the land grant-merced, the 
voter shall be offered the opportunity to register and the provisional paper ballot shall not be counted. 


History: 1978 Comp., § 49-1-5.1, enacted by Laws 23, was effective June 14, 2019, 90 days after the adjourn- 
2019, ch. 248, § 5. ment of the legislature. 

Effective dates. — Laws 2019, ch. contained no effec- 
tive date provision, but, pursuant to N.M. Const., art. IV, § 


49-1-6. Repealed. 


Repeals. — Laws 2004, ch. 124, § 21 repealed 49-1-6 2004. For provisions of former section, see the 2003 NMSA 
NMSA 1978, as enacted by Laws 1907, ch. 42, § 6, relating 1978 on NMOneSource.com. 
to calling of elections, notices and ballots, effective July 1, 
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49-1-7. Election; votes required; canvassing votes. 


A. The candidates receiving the most votes cast for the open seats on the Kobra of trustees ant 
meeting any precinct restriction Roca Ras established pursuant to Section 49-1-4 N MSS 1978 
shall be elected to the board. 

B. The election judges and the canvassing board shall meet not Re: than seven days Polos 
the election and canvass the:votes cast peas issue to each candidate aug elected to a seat on the 
board a certificate of election. | 

C. In the event of a tie vote ceeneate any ran detaese for the board of trustees, the epee 
tion of which of the candidates shall be declared to have been elected shall be decided by lot. If the 
method for determining by lot is not set forth in the bylaws of the land grant-merced, the method 
shall be agreed upon by the tied candidates. The Tend board shall issue the certificate of 
election to the candidate chosen by lot. 

D. Any unsuccessful candidate for election to the apes of sisextiala or any qualified voting 
member of a land grant-merced who believes that any portion of a land grant-merced election was 
conducted in violation of any requirements set forth in Chapter 49, Article 1 NMSA 1978 or the 
land grant-merced bylaws may contest the outcome of an election; provided that the election con- 
test is filed with the Guadalupe Hidalgo treaty division of the office of the attorney general within - 
thirty days from the issuance of the certificate of the election by the canvassing board: nite | 

E. In the event that the conduct or outcome of an election is contested, the person or persons 
holding a certificate of election shall take Goi tegitigay of and discharge the duties of the oe until 
the contest is decided. 

F, The Guadalupe Hidalgo treaty division of the office of the attorney general shall ckoculgnte 
rules for investigating and deciding the outcome of contested elections, which rules shall arene 

(1) forms for filing an official contest of an election; 

(2) procedures for conducting ny es Mea Oe and collecting evidence for contested rile 
tions; and 

(3) administrative procedures for appealing a decision made by the division. 

G. The Guadalupe Hidalgo treaty division of the office of the attorney general shall render a 
decision on election contests within ninety days of the date on which the election contest was filed. 
If it is determined that the election anti were violated, the decision ans include whether 
the election: 

(1) could be remedied and the actions required, cen ga dates of implementation, to ef- 
fect aremedy; or) 

(2) is invalidated; provided that if a new election is required, ce decision may include i in- 
structions for holding a new election to correct sarees. that caused the violations. 


History: Laws 1907, ch. 42, § 7; Code 1915, § 805; 
C.S, 1929, § 29-107; 1941 Comp., § 9-107; 1953 Comp., 
§ 8-1-7; 2004, ch. 124, § 8; 2011, ch. 112, § 1; 2019, ch. 
248, § 6. 

The 2019 amendment, effective June 14, 2019, pro- 
vided additional procedures for elections to the board of 
trustees of a land grant-merced; in Subsection A, after 
"poard of trustees", added "and meeting any precinct re- 
striction requirements established pursuant to Section 49- 
1-4 NMSA 1978"; in Subsection B, after "election judges 


and", deleted "board of trustees" and added "the canvass- 
ing board"; and added new Subsections C through G, 

The 2011 amendment, effective April 7, 2011, re- 
quired a plurality of votes to be elected to the board of 
trustees and required that certificates of election be is- 
sued only to those candidates who are elected. 

The 2004 amendment, effective July 1, 2004, changed 
the canvas date from the first Monday following the elec- 
tion to not later than seven days following the election. 


49-1-8. Organization of board; bonds; vacancies. 


{ofthe 


A. All members of the newly elected board of trustees shall meet no later than seven days 
after the votes are canvassed and organize themselves by the election of a president, secretary 
and treasurer. The treasurer shall perform such duties as may be required by the board and shall 
furnish to the board a good and sufficient surety bond in a sum as set forth’in this section, to be 
conditioned as are the bonds of other public officials handling public money. It is the duty of the 
treasurer to deposit all the money coming to the treasurer in a Baas or credit union eran ntier, and 
doing business in New Mexico. . ulee 
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B. In'the event of the death or resignation of the treasurer, the board shall fill the vacancy by 
appointing one of the members of the board as treasurer, who shall, before entering’into the per- 
formance of duties as treasurer, execute and furnish'to the board a good and sufficient surety bond, 
similar to the bond entered into by the predecessor treasurer. 

C: The amount ofthe bond required of the treasurer and the Tirta s successor shall at all 
times be for a sum of at:least double: the amount received by Bue deposited in the bank or credit 


union by the treasurer. 


D... In the event that the board of trustees siden tise any wise of its members to collect money 
due the land grant-merced, that person shall be bonded in the same manner as is provided in this 


section for the bonding of the treasurer. 


E. Those authorized to collect:money shall give receipts for the money collected, which receipts 
shall be in the form prescribed by the board of trustees in the bylaws as an official receipt. 


History: Laws 1907, ch. 42, § 8; Code 1915, § 806; 
Laws 1921, ch. 146, § 1; C.S. 1929, § 29-108; Laws 1933, 
ch. 164, § 3; 1941 Comp. § 9-108; 1953 Comp., § 8-1-8; 
2004, ch. 124, § 9; 2015, ch. 40,§ 1. — 

The 2015 amendment, effective July 1, 2015, :au- 
thorized land grant-merced funds to be deposited in a 
credit union; in Subsection A, after "money coming", de- 
leted "into his hands as" and added’ "to the", and after 
"bank", added "or credit union"; in Subsection B, after 


"performance of", deleted "his" and added "the", and after . 


"predecessor", added "treasurer"; in Subsection C, after 


49-1-9. Meetings. 


"and", deleted "his" and added ' ‘the treasurer's", and after 


"bank", added "or credit union"; and in Subsection D, after 


"event", added "that". 

The 2004 amendment, effective July 1, 2004, desig- 
nated the first three sentences of the former section as 
Subsection A, amended Subsection A to change the first 
meeting date of the newly elected board from the first 
Monday following the canvassing to no later than seven 
days following the canvassing date, designated each of the 
other sentences of the section as Subsections B, C, D and 
E and made minor changes to each of the subsections. 


‘Regular meetings of. the board of trustees shall be held no less than quarterly and in a public 
place as the board may determine in accordance with the bylaws. The time and place of regular 
meetings shall be posted in Spanish and English in a public place within the land grant-merced at 


least ten days prior to the meeting. Special meetings may be held at any time on call of the presi- 
dent, with five days' notice being given to each member. 


History: Laws 1907, ch. 42, § 9; Code 1915, § 807; 
C.S. 1929, § 29-109; 1941 Comp. . § 9-109; 1953 Comp., ‘ 
8-1-9; 2004, ch. 124, '§:10. 

The 2004 améndaent, re ffective July 1, 2004, Lehentind 
this section to require quarterly meetings of the board in 


49-1-10. Quorum. 


a public place and to add; "in accordance with the bylaws. 
The time and place of regular meetings shall be posted 
in Spanish and English in a public place within the land 
grant-merced at least ten days prior to the meeting". 


A majority of the board of trustees shall constitute a quorum for the transaction of business, and 
the land. grant-merced,and its inhabitants shall be bound by the acts of the board done pursuant to 
the provisions of Sections 49-1-1 through 49-1-18 NMSA 1978 and the land grant-merced bylaws. 


History: Laws 1907, ch. 42, § 10; Code,1915, § 808; 
C.S. 1929, § 29-110; 1941 Comp., § 9-110; 1953, Comp. ,§ 
8-1-10; 2004, ch, 124, § 11. 


The 2004 amendment, effective July 1, 2004, amended 
this section to replace "town, colony or community afore- 
said" with "land grant-merced" and to make other clarify- 


ing amendments. 


49-1-11. Sale or mortgage of common lands; restrictions. 


A. A conveyance of a portion or of all of the common lands of a land grant-merced shall be ef- 
fective only if: ” —s 
(1) the conveyance is made in accordance with the land grant-merced bylaws and this section; 
(2) the conveyance is made for the benefit of the land grant-merced; 
(3) the board of trustees of the land grant-merced has approved a resolution to make the 
conveyance at a regular meeting held in accordance with Sections 49-1-9 and 49-1-12 NMSA 1978; 
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(4) the board of trustees has petitioned for an order affirming the board's resolution from 
the district court of the district. in which the property is located; and 

(5). the district court has issued an order affirming the board of trustees' resolution pursu- 
ant to Subsection E of this section. 

B. An heir may file a written protest of a conveyance with the board of trustees of the land 
grant-merced and the district court within thirty days of the date that the resolution approving 
the conveyance is passed by the board. The board shall address and make a decision on the pro- 
test at a special meeting held in accordance with Sections 49-1-9 and 49-1-12 NMSA 1978 within 
thirty days of receiving the protest. 

C. An heir dissatisfied with a decision of the board of trustees may appeal to the seed ee court 
of the county in which property is located in the following manner: 

(1) appeals to the district court shall be taken by serving a notice of Sp pei upon the board 
within thirty days of the decision. If an appeal is not timely taken, the action of the board is con- 
clusive; 

(2) the notice of appeal may be served in the same manner as a summons in civil abril 
brought before the district court or by publication in a newspaper printed in the county in which 
the property is located, once per week for four consecutive weeks. The last publication shall be at 
least twenty days prior to the date the appeal may be heard. Proof of service of the notice of appeal 
shall be made in the same manner as in actions brought in the district court and shall be filed in 
the district court within thirty days after service is complete. At the time of filing the proof of ser- 
vice and upon payment by the appellant of the civil docket fee, the clerk of the district court shall 
docket the appeal; ba 

(3) costs shall be taxed in the same manner as in cases brought in the district court and 
bond for costs may be required upon proper application; and 

(4) the proceeding upon appeal shall be de novo as cases originally docketed in the district 
court. Evidence taken in a hearing before the board may be considered as original evidence subject 
to legal objection, the same as if the evidence was originally offered in the district court. The court 
shall allow all amendments that may be necessary in furtherance of justice and may submit any 
question of fact to a jury or to one or more referees at its discretion. © 

D. Ifthe district court finds that all requirements of this section have been satisfied and that 
all protests and appeals are concluded, the court shall issue its order affirming the board of trust- 
ees' resolution conveying the property. 

E. After the district court issues its order, the board of trustees shall execute. the necessary 
documents in the name and under the seal of the land grant-merced, and all heirs shall be bound 
by the board's conveyance. 


History: Laws 1907, ch. 42, § 11; 1913, ch. 58, § 2; to ascertain whether statutory requirements relating to 
Code 1915, § 809; C.S, 1929, § 29-111; 1941 Comp., § the subject of the transaction have been complied with. 
9-111; Laws 1951, ch. 152, § 1; 1958 Comp,, § 8-1-11; Bibo v, Town of Cubero Land Grant, 1958-NMSC-187, 65 
2004, ‘ch. 124, § 12. N.M. 108, 832 P.2d 1020. 

Cross references. — For sale of community lands by Grant lands which are subject to taxation cannot 
corporation, see 49-2-7 NMSA 1978.et seq, be sold without approval of the board except in pro- 

For disposal of lots in townsites, see 19-4-7 NMSA 1978, ceedings to enforce the payment of taxes. Cebolleta Land 

For sale or lease of state lands, see 19-7-1 NMSA 1978 Grant ex rel. Bd. of Trustees v. Romero, 1982-NMSC-043, 
et seq. 98 N.M. 1, 644 P2d 515. 

The 2004 amendment, effective July 1, 2004, deleted Noncomplying lease void. — A written lease of a 
the former section and replaced it with new Subsections portion of the common lands of the grant for a period of 
A to E. five years with an option to renew for five more years 


was void in the absence of compliance with the provi- 


ANNOTATIONS sions of this section, Bibo v. Town of Cubero Land Grant, 
I. GENERAL CONSIDERATION, 1958-NMSC-1387, 65 N.M. 103, 332 P.2d 1020. ; 
II. DISTRICT COURT APPROVAL. Il. DISTRICT COURT APPROVAL. 


I, GENERAL CONSIDERATION, Purpose of 1913 amendment. — The history of this 


Section mandatory. — The words of this section section reveals that the 1913 amendment to the original 
suggest that the legislature intended this provision | Provision substituted the requirement of the approval of 
to be mandatory. Bibo v. Town’ of Cubero Land Grant, the district court for that.of the approval of a majority of 
1958-NMSC-137, 65 N.M. 103, 332 P.2d 1020. bres the qualified voters of such grant, the purpose no doubt 

Persons dealing with quasi-municipal corporations, a as being for the protection of the owners of common inter- 
well as municipal corporations, are required, at their peril, ests in the land grant against fraud, collusion, mistake or 
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inequities, as well as for the convenience of the board in 
carrying on business for the grant owners. Bibo v. Town of 
Cubero Land Grant, 1958- NMSC- 187, 65 N.M. 103, 332 
P.2d 1020. 

District court's duties. — This section authorizes 
the district judge to make certain that a board of trustees 
complies with the formalities of issuance of a lease it has 
authorized and to require the board to apply its standards 
in a uniform and nondiscriminatory manner. Maestas uv. 
Board of Trustees, 1985-NMSC-068, 103 N.M. 77, 703 P.2d 
174. 

Approval of district court is essential to the valid- 
ity of a transaction coming within this provision just as 
the approval of a majority of the qualified voters would 
have been under the old provision. Bibo v. Town of Cubero | 
Land Grant, 1958-NMSC-137, 65 N.M. 103, 332 P.2d 1020. 


GENERAL PROVISIONS 


49-1-12 


Approval contemplated in section does not extend 
to anything more than the final act of the trustees, and in 
no way to the manner in which they arrived there. There 
is no indication in the statute that the district judge is to 
do anything more than to see that the formalities of issu- 
ance are observed. The requirement for approval does not 
extend to an approval of the matters and considerations 
leading up to the execution of the lease by the trustees, 
nor to standards, nor to rental. The action of the district 
court is on leases already issued, and not as to the rejec- 
tion of applications to lease. Mondragon v. Tenorio, 554 
F.2d 423 (10th Cir.), cert. denied, 434 U.S. 905, 98 S. Ct. 
305, 54 L. Ed. 2d 193 (1977). 

Am. Jur.'2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur. 2d Public Lands §§ 113 to 121. 

73A C.J.S, Public Lands § 178. 


49-1-11.1. Rights of lessees and purchasers; rights to use of common 


lands. 


A. Aperson who is not an heir and who has purchased or leased property within the limits of a 
land grant-merced shall only have a right to the lands acquired db haon the purchase or lease but 
not to any common lands within the land grant-merced. 

B. The provisions of Chapter 49, Article 1 NMSA 1978 shall not diminish, extinguish or other- 
wise impair any private property interest located within the boundaries of a land grant-merced or 
be construed to grant the board of trustees of a land grant-merced regulatory authority over such 
property interests or lands other than the common lands. As used in this subsection, "property 
interest" includes valid easements and rights of access, but does not include use rights to thes com- 
mon lands of the land grant-merced. 

C. The designation of land grants-mercedes as political subdivisions of the state shall not alter 
the property rights of the heirs in the common lands, The common lands owned or controlled by a 


land grant-merced shall not be considered to be, designated or treated as state land. 


History: 1978 Comp., § 49-1-22, enacted by Laws 
2004, ch. 124, § 2; amended and recompiled as 1978 
96, § 2. 

The 2011 amendment, effective April 6, 2011, added 
Subsection C to provide that the property rights of heirs 


grants-mercedes as a political subdivision and that the 
common lands of land grants-mercedes are not state land. 

The 2005 amendment, effective July 1, 2005, added 
Subsection B, which limits the affects of the provisions of 
Chapter 49, Article 1 NMSA 1978 on private property in- 
terests. - 


in common lands is not altered by the designation of land 


49-1-11.2. Adverse possession. 


A land grant-merced managed, controlled and governed as a political subdivision pursuant to 
Chapter 49 NMSA 1978 shall not be subject to adverse possession claims to or defenses against 
‘the common lands administered by the political subdivision, provided that those claims or de- 
fenses have not vested prior to the effective date of this section. 


History: Laws 2007, ch. 266, § 1. 
Effective dates. — Laws 2007, ch, 266 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


49-1-12. Meetings to be public; annual report. 


A. All meetings of the board of trustees shall be held in accordance with the Open Meetings 
Act [Chapter 10, Article 15 NMSA 1978]. Executive sessions shall not be held except in accordance 
with the Open Meetings Act: All heirs of the land grant-merced shall have the right to be pres- 
ent at all times when the board is in session and to be heard on all matters in which they may be 
interested. 
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B. The board of trustees shall annually make public a report of all its transactions for that 
year. The report shall include agendas, minutes, actions taken and all financial transactions. The 
report shall be maintained in a public place and available for public review; for the purposes of 
this subsection, filing the report with the land grant council to be kept with the New Mexico com- 
munity land grant registry shall be considered filing the report in a public place. 

C. The secretary of the board shall reduce to writing, in a book kept to that purpose, minutes 
of the business transacted at each meeting of'the board. 


History: Laws 1907, ch. 42, § 12; Code 1915, § 810; and in Subsection B, in the third sentence, after "public 
C.S. 1929, § 29-112; Laws 1988, ch. 164, § 4; 1941 review", added the remainder of the.sentence, |, 
Comp., § 9-112; 1953 Comp,, § 8-1-12; 2004, ch, 124, § The 2004 amendment, effective July, 1, 2004, added 
138; 2014, ch, 72, § 1. the requirement that meetings be held in accordance with 
The 2014 amendment, effective July 1, 2014, allowed the Open Meetings Act, added subsection designations, 
the board of trustees of the land grant-merced to file an- changed "persons residing within the limits of the grant" 
nual reports with the New Mexico land grant registry; to “all heirs of the land grant-merced", and added the sec- 


ond sentence of Subsection B, and added Subsection C. . 


49-1-13. Vacancies. 


If.a vacancy occurs on the board of trustees, the remaining members shall fill the vacancy by 
appointment made at a regular meeting. The person appointed shall hold office for the remainder 
of the unexpired term of the trustee being replaced. . 


History: Laws 1907, ch. 42, § 13; Code 1915, § 811;... — replaced;:.after "board", added "of trustees", and after 


C.S. 1929, § 29-113; 1941 Comp. « § 9-113; 1953 Comp., § "shall hold office", deleted "until the next regular election" 

8-1-13; 2004, ch. 124, § 14; 2019, ch. 248, § 7, and added “for the remainder of the parson iat term of the 
The 2019 givendnnent, effective June 14, 2019, pro- trustee being replaced". 

vided that a person appointed to the board of trustees of The 2004 amendment, effective July 1, 2004, made 

a land grant-merced to fill a vacancy shall serve for the minor changes, 


remainder of the unexpired term of the trustee being 


49-1-14. Salaries of trustees; records; expenditures. 


A. The board of trustees may fix in the land grant-merced bylaws and pay to its members a 
salary not to exceed two hundred dollars ($200) to any member in one month. The salary as fixed 
shall be in full as compensation for the duties performed by the board or the individual members 
within the exterior boundaries of the land grant-merced and for attendance at regularly scheduled 
meetings. The secretary of the board may be allowed a salary not to exceed two hundred twenty- 
five dollars ($225) in one month. 

B. Board members may be authorized per diem and mileage pursuant to the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

C.. The board of trustees and the treasurer shall keep permanent and legible records capable of 
audit, and no money or funds shall be paid by the board of trustees or by any person authorized to 
expend money unless the expenditure is approved by a majority of the board of trustees and is in - 
the form of a written check or in such a form that the date, amount and payee of the transaction 
are automatically recorded; and the payment is supported by an invoice or receipt. 


History: Laws 1907, ch. 42, § 14; Code 1915, § 812; part of the third sentence as Subsection A and designated 


C.S. 1929, § 29-114; Laws 1933, ch. 164, § 5; 1987, ch. the remainder. of the former section’ as Subsection C, 
194, § 2; 1941 Comp., § 9-114; 1953 Comp., § 8-1-14; added Subsection B and revised the last sentence of the 
Laws 1979, ch. 184, § 3; 2004, ch. 124, § 15; 2015, ch. prior section to designate it as Subsection C and to change 
40, § 2. _, "secretary" to"treasurer") 

The 2015 amendment, effective July 1, 2015, ‘placed The 1979 amendment added the eAtehiing: rin 
certain requirements on the expenditure of funds by the stituted "two hundred. dollars ($200)" for "fifty dollars 
board of trustees of a land grant-merced; in Subsection ($50.00)" and “one month" for "one year" near the begin- 
C, after "expend money", deleted "except by written check ‘ning of the section, substituted "two hundred twenty-five 
drawn upon vouchers" and added the remainder of the . dollars ($225)! for: "seventy- five dollars ($75.00)" and "one 
sentence. month" for "one year" near the middle of the section and 

The 2004 amendment, effective July 1, 2004, desig- ~ made other minor changes. 


nated the first two sentences of the former section and 
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49-1-15 GENERAL PROVISIONS 49-1-18 


ANNOTATIONS 


Reimbursement for expenses incurred in ad- 
ministration. — This section bars a member of a com- 
munity land grant board of trustees from recovering 


reimbursement authorized by the board for expenses 
incurred in the administration of the land grant. Armijo 
v. Cebolleta Land Grant, 1987-NMSC-006, 105 N.M. 324, 
732 P.2d 426. 


49-1-15. Removal from land grant-merced; delinquency; forfeiture. 


A. Ifa person holds in possession or claims in private ownership, within the exterior boundar- 
ies of a land grant-merced, any tract, piece or parcel of land to which, in the opinion of the board of 
trustees, the person has no right or title, the board may institute an action of ejectment in district 
court against the person. If upon the trial it is determined that such possession is without right, 
judgment shall be rendered in favor of the board for possession of the tract, piece or parcel of land 
and for such damages as it may have proved for the wrongful detention. 

B. Any delinquent heir shall lose all right that the heir may have had to use the common lands 
of the land grant-merced unless the heir pays in full all legal assessments or dues due by the heir. 


History: Laws 1907, ch. 42, § 15; Code 1915, § 813; 
C.S. 1929, § 29-115; Laws 1933, ch. 164, § 5[5a]; 1941 
Comp., § 9-115; 1953 Comp., § 8-1-15; 2004, ch. 124, § 
16; 2005, ch. 75, § 2. 

Compiler's notes. — Laws 1933, ch. 164 contained two 
sections designated as "Sec. 5." This section was derived 
from the second, so the bracketed "5a" was inserted in the 
history by the 1941 compiler to distinguish the two sec- 
tions. 

The 2005 amendment, effective July 1, 2005, provided 
that actions of ejectment must be filed in district court 


and if the court determines that the possession is without 
right, the judgment shall be rendered for the board; and 
provided that a delinquent heir shall lose all right to use 
common land unless the heir pays all legal assessment or 
dues due by the heir, 

The 2004 amendment, effective July 1, 2004, apati 
minor revisions throughout this section, added "land 
grant-merced" for "grant", deleted after "Any delinquent" 
"person who moves outside the exterior boundaries of 
such grant and resides outside such exterior boundaries 
for a period of five years" and replaced it with "heir". 


49-1-16. Trespass on common lands or waters; injunctions. 


The courts of this state shall entertain bills of complaint filed by the board of trustees of a land 
grant-merced to enjoin persons from trespassing upon the common lands or using the. common 
waters within the land grant-merced if it appears that the complainant is without a plain, speedy 
and adequate remedy at law or that the persons committing trespass are insolvent or unable to 


respond in damages. 


History: Laws 1907, ch. 42, § 16; Code 1915, § 814; 
C.S. 1929, § 29-116; 1941 Comp., § 9-116; 1953 Comp., § 
8-1-16; 2004, ch. 124, § 17. 

Cross references. — For community springs, see 72- 
10-1 to 72-10-38 NMSA 1978. 

For reservoirs, see 72-10-4 to 72-10-10 NMSA 1978. 

The 2004 amendment, effective July 1, 2004, made 
minor corrections throughout this section and changed 
"grant" to "land grant-merced". 


ANNOTATIONS 


Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Res. J. 48 (1971). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 63A 
Am. Jur, 2d Public Lands §§ 125 to 128. 


49-1-17. Process; how served on board. 


Process in all actions or suits against a board of trustees of a land grant-merced shall be served 
upon the president or, in his absence, upon the secretary. 


History: Laws 1907, ch. 42, § 17; Code 1915, § 815; 
C.S. 1929, § 29-117; 1941 Comp. 38 9- 1175 1958 Comp. 8 
8-1-17; 2004, ch. 124, § 18. 

Cross rofekenced, — For a similar provision, see Rule 
1-004 F(6) NMRA. 


49-1-18. Construction. 


The 2004 amendment, effective July 1, 2004, made 
minor corrections throughout this section and changed 
"grant" to "land grant-merced", 


Sections 49-1-1 through 49-1-18 NMSA 1978 shall not be construed as applying to any land 
grant-merced that is managed or controlled in any manner other than that provided in Section 49- 


1-2 NMSA 1978. 
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History: Laws 1907, ch. 42, § 19; Code 1915, § 817; in full force and effect from and after its passage, but, 
C.S. 1929, § 29-119; 1941:Comp., § 9-118; 19538 Comp, § as stated in Section 1 (49-1-1 NMSA 1978) hereof, this 
8-1-18; 2004, ch. 124, § 19. act shall not be construed as applying to any land grant 

Saving clauses, — Laws 1907, ch. 42, § 18, provided which is now managed or controlled in any manner other 
that election of a board of trustees should not in any man- than that hereinbefore provided, by virtue of any general 
ner affect any actions, suits or proceedings at law or eq- or special act of any legislative assembly of the territory 
uity pending March 18, 1907, in any way affecting, such of New Mexico." 
land grant or the title thereto, The 2004 amendment, effective July a 2004, made 

Compiler's notes. — Prior to the 1915 Code compila-. minor corrections throughout this section and changed 
tion, this section read: "All acts and parts of acts in con- "srant" to "land grant-merced". 


flict herewith are hereby repealed, and this act shall be . 


tt ; 
4b & 


49-1-19. Failure of trustee to perform duties; penalty. 

Any member of the board of trustees who fails or refuses to perform any of the duties required to 
be performed by the board of trustees of the land grant-merced or any member of the board pursu- 
ant to Sections 49-1-1 through 49-1-18 NMSA 1978 or by any other law of New Mexico is guilty of 
a misdemeanor and upon conviction shall be punished by a fine of not less than twenty-five dollars 
($25.00) nor more than one hundred’ dollars ($100) or by imprisonment in the county jail for a pe- 


riod of not less than thirty days nor more than ninety days, or both. 


History: 1941 Comp., § 9-119, enacted by Laws The 2004 amendment, effective July 1, 2004, made 


1933, ch. 164, § 6; 1953 Comp., § 8-1-19; 2004, ch. 124, minor corrections throughout this section and changed 


§ 20. "erant" to "land grant-merced". 


49-1-20. [Sevilleta de La Joya grant; provisions applicable.] 


The court having held that the trustees elected under the provisions of Sec. 828 of the special 
act for the management and control of the Sevilleta de La Joya grant are without authority, the 
provisions of the general law for the management and control of all Mexican and Spanish grants 
contained in Sections 49-1-1 to 49-1-18 NMSA 1978 are hereby made applicable for the manage- 
ment and control of the Sevilleta de La Joya grant. 


History: Laws 1929, ch. 187, § 1; C.S. 1929, § 29-901; no power to apportion the vote according to the interest 
1941 Comp., § 9-120; 1953 Comp., § 8-1-20. of the voters in the lands, but each owner of an undivided 

Bracketed material. — The bracketed material was interest was entitled to one vote. State ex rel. Rivera v. Es- 
inserted by the compiler and is not part of the law. quibel, 1920-NMSC-059, 26 N.M, 283, 191 P. 144. 

Compiler's notes. — The reference to "Section 828" in Trustees' duties. — Under Code 1915, § 828 (now re- 
this section refers to Section 828 of the 1915 Code, which pealed), relative to election of trustees for the Sevilleta 
was repealed by Laws 1929, ch. 137, § 5. de La Joya land grant, it was the duty of the trustees to 


receive the vote of any voter who filed the required affida- 


ANNOTATIONS vits, and the trustees could not refuse to count such votes 

Landowners entitled to one’ vote.’ Under Code because in their judgment the voters were not qualified, 

1915, § 828 (now repealed), relative to election of trustees State ex rel, Rivera v, Esquibel, 1920-NMSC-059, 26 N.M, 
for the Sevilleta de La Joya land grant, the trustees had 283, 191 P. 144. 


49-1-21. [Anton Chico grant; rights of lessees and purchasers. | 


Any person or persons or corporation who through purchase or lease may come to live within the 
limits of the Anton Chico land grant shall only have a right to the lands he or they may acquire 
through said lease or purchase but not to the common lands in said land grant. 


History: Laws 1933, ch. 164, § 7; 1941,Comp., § 9- Bracketed material, — The bracketed material was 
121; 1953 Comp., § 8-1-21. inserted by the compiler and is not part of the law. 


49-1-22. Recompiled. 


Recompilations. — Laws 2005, ch. 75, § 1 recompiled 
former 49-1-22 NMSA.1978 as 49-1-11.1 NMSA 1978, ef: 
fective July 1, 2005, 


~ - 
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49-1-23 CORPORATIONS FOR MANAGEMENT OF COMMUNITY LAND GRANTS 49-2-1 


49-1-23. Community land grant registry established; rhe 
requirements, 


A. The land grant council shall establish the "New Mexico community land grant registry". 
-B. A community land grant organized and governed pursuant to Chapter 49, Article 1 or 4 
NMSA 1978 and operating as a political subdivision of the state shall register its bylaws and a list 
of current officers with the land grant council. The board of trustees of that land grant shall notify 
the land grant council of the names and positions of the land grant's elected or dguttlies officers 
upon their election or appointment. 

C. Community land grants organized and operating pursuant to special statutes or other gen- 
eral statutes may also register their bylaws and lists of officers with the land grant council. 
_D.. Acommunity land grant that registers in accordance with Subsection B or C of this section 
may request the land grant council to keep on file the originals or copies of current or historical 
documents or maps submitted by the board of trustees to the land grant council; provided that the 
land grant council shall store the originals of historical documents and maps in the state archives 
and records center. 


History: Laws 2005, ch, 205, § 1; 2013, ch. 4, § 1. the", deleted "secretary of state" and added "land grant 
The 2013 amendment, effective March 8, 2013, trans- council", after "to keep on file", added "the originals or", 
ferred the New Mexico community land grant registry after "board of trustees to the", deleted "secretary of state" 
from the secretary of state to the land grant council; in and added "land grant council shall", and after "land 
Subsection A, after "The", deleted "secretary of state" and grant council shall store", deleted "such" and added “the 
added "land grant, council’ in Subsection B, in the first originals of historical". 
sentence, after "Article 1", added "or 4" and after "current Temporary provisions. — Laws 2013, ch. 4, § 3, ef- 
officers with the", deleted "secretary of state" and added fective March 8, 2013, provided that the secretary of state 
"land grant council" and in the second sentence, after shall transfer to the land’ grant council the New Mexico 
"shall notify the", deleted "secretary of state" and added community land grant registry, all associated records and 
"land grant council"; in Subsection C, after "list of officers all other records and documents submitted to the secre- 
with the", deleted "secretary of state" and added "land tary of state pursuant to Sections 49-1-23 and 49-4-19 
grant council"; and in Subsection D, after "may request NMSA 1978. 
ARTICLE 2 
e e 
Corporations for Management of Community Land Grants 
Sec, Sec. , 
49-2-1. Powers granted to certain community land grant  _ 49-2-10. Resolutions for disposition of common lands; ef- 
corporations. fective date; binding effect. 
49-2-2. Corporate powers enumerated. 49-2-11, Protests against disposition of common lands; 
49-2-3, Board of trustees; corporate powers; election. election, 
49-2-4, Judges of election; appointment; notice of elec- 49-2-12. Compensation of trustees. 
tion; ballots; canvass; certificates of elec- 49-2-18, Lands held in private ownership. 
tion. 49-2-14, Lands improperly claimed in private ownership; 
49-2-5, Vacancies in board; filling. ejectment. 
49-2-6, Majority of board constitutes quorum, acts bind- - 49-2-15. Trespass on common lands or waters; jurisdic- 
ing, tion of courts; injunction. 
49-2-7,. Regular meetings of board; sale of community 49-2-16.. Conveyances; effect. 
lands; handling of moneys. 49-2-17, Definition of terms; right to vote or hold office. 
49-2-8. Special meetings; business to be transacted; call- 49-2-18, Conversion of corporations organized under 
ing. Laws 1891, Chapter 86 into general corpo- 
49-2-9. Selection:of officers; rules; duties of secretary. rations, 


49-2-1. [Powers granted to certain community land grant corporations.] 


That all corporations organized and incorporated under the provisions of an act of the legislative 
assembly of the territory of New Mexico, approved February 26, 1891, and published as Chap- 
ter 86 of the Session Laws of 1891; or under the provisions of an act of the legislative assembly of 
the territory of New Mexico, approved March 18, 1897, and published as Chapter 54 of the Session 
Laws of 1897, shall have the powers granted by this act for the purposes hereinafter mentioned. 
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49-2-2 LAND GRANTS 49-2-2 


History: Laws 1917, ch. 3, § 1; C.S. 1929, § 29-201; 
1941 Comp., § 9-201; 1953 Comp., § 8-2-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — Laws 1891, ch. 86 and Laws 
1897, ch. 54, referred to in this section, are repealed by 
Laws 1917, ch. 3, § 19. See "Saving clauses" in notes to 
49-2-17 NMSA 1978. 

The term "this act" refers to Laws 1917, ch. 3, §§ 1 to 20, 
compiled as 49-2-1 to 49-2-17 NMSA 1978. 


ANNOTATIONS 


Constitutional violation by distribution plan. — 
The plan of distribution of community grant land proposed 
disclosed a pronounced absence of primary and elemental 
concepts of due process and equal protection of the laws, 
in violation of constitutional guaranties existing in favor 
of owners of the beneficial interest in the common lands of 
the grant, where interests in land were to be determined 
by drawings in a lottery and where it was uncertain how 
it was to be determined by the special master, who were 
the owners of beneficial interests in the common lands 
eligible for participation in the lottery, Armijo v. Town of 
Atrisco, 1957-NMSC-045, 62 N.M. 440, 312 P.2d 91. 

Distribution plan contrary to law. — The means to 
be employed for making a distribution of the lands of the 
grant not only amounted to a violation of the statute law 
of this state prohibiting lotteries, but.as well amounted 
to a dissipation of the assets of the corporation, contrary 
to law, where interests in land were to be determined by 
drawings in a lottery and where it was uncertain how it 
was determined, by the special master, who were the own- 
ers of beneficial interests in the common lands, eligible 


for participation in the lottery. Armijo v. Town of Atrisco, 
1957-NMSC-045, 62 N.M. 440, 312 P.2d 91. 

Constitutional prohibitions against special legis- 
lation held inapplicable. — In view of the difference 
in the nature and origin of the different community land 
grants; in view of the long legislative history of enact- 
ments relating to the control, or management, of the lands 
of specific grants; in view of the fact that there is some 
discretion in the legislature to determine in which cases 
special laws should be passed; and in view of the pre- 
sumptions indulged in favor of the validity of legislation, 
supreme court held that the prohibitions against’ spe- 
cial legislation as contained in the Springer Act, former 
48 U.S.C. § 1471, and in N.M, Const., art, IV, § 24, were 
not applicable to enactments relating to the governing or 
managing bodies of the Las Vegas grant or any specific 
community land grants, or to the manner in which these 
bodies exercise their powers of control, management and 
disposition over grant lands, Board of Trustees v. Mon- 
tano, 1971-NMSC-025, 82 N.M. 340, 481 P.2d 702. 

Community land grant is in the nature of a quasi- 
municipal corporation and is governed by the rules of 
law applicable thereto. The power of the board of trustees 
comes from the statutes’ providing for its creation. Apo- 
daca v. Tome Land & Improvement Co., 1978-NMSC-018, 
91 N.M. 591, 577 P.2d 1237. 

Comptroller' s jurisdiction. — The San Antonio de 
las Huertas grant and water commission is a public grant, 
and the state comptroller, consequently, has jurisdiction 
over it under this article. 1951-52, Op. Att'y Gen. No, 52- 
55765. 

Am. Jur, 2d, A.L.R. and C. J.S. references. — 73B 
C.J.S. Public Lands § 205. 


49-2-2. Corporate powers enumerated. 


They shall be bodies corporate and politic under the respective names designated in the decrees 
by which they were incorporated, and shall have and possess the EU owine powers: 

A. to sue and be sued in their corporate names; 

B. to sell, convey, lease, mortgage or otherwise dispose of so much of the land of the grant under 
their management and control as is held in common by the owners and proprietors. 

Provided, however, that no sale of the lands held in common can be made to persons who are 
nonheirs of the grant unless a majority of such heirs present at a mass meeting to be called fifteen 
(15) days in advance thereof by the president of the board of trustees vote in favor of any proposed 
sale to nonheirs, and provided, further, that no lease of the lands held in common can be made to 
any person whatsoever for a period of time exceeding twenty (20) years; provided, further, never- 
theless, that as to any oil and gas lease executed upon lands held in common where oil and gas or 
either of them in commercial quantities is being, or shall be, produced from lands covered by said 
lease, then and in such event, this limitation as to the period of time shall not apply as to any such 
oil and gas lease so long as oil or gas or either of them is being produced in commercial quantities 
from said land; 

C. to make such rules and regulations, not in conflict with the constitution and laws of the 
United States or the state of New Mexico, as may be necessary for the protection, improvement 
and management of such common lands and real estate and the use and enjoyment thereof, and of 
the common waters thereon; — 

D. to make such assessments against the owners and proprietors as may be necessary to de- 
fray the expenses of conducting the business, and. to make any other obligations of said corpora- 
tion and to enforce the payment thereof by such owners and proprietors by suit against any owner 
and proprietor brought in the name of the corporation before a justice of the peace [magistrate 
court] or in the district court of the county in which such land grant is situated; 

E. to have a corporate seal in such form and device as shall be adopted by the board of trustees 
of such corporation; 
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49-2-3 CORPORATIONS FOR MANAGEMENT OF COMMUNITY LAND GRANTS 49-2-3 


F. to determine the number of animals that may be permitted to graze upon the common lands 
of the grant, and the price which shall be paid to [by] the owner of such animals for the privilege of 
grazing thereon, provided, such price shall be uniform to all owners and proprietors; 

G. by district court action under rules of civil procedure to determine by name the various per- 


_sons who are of the class of owners and proprietors having beneficial interest in land of the grant 


under their management and control, and to’determine persons of the class who are eligible to 
become owners and proprietors by descent from the class who were determined to be the owners 
thereof at the time of the incorporation of such grant. 


History: Laws 1917, ch. 3, § 2; C.S. 1929, § 29-202; N.M. Const., art. VIII, § 7. Board of Trustees v. Sedillo, 


Laws 1933, ch. 47, § 1; 1939, ch. 109, § 1; 1941 Comp., 1922-NMSC-027, 28 N.M. 53, 210 P. 102). 
§ 9-202; 1953 Comp., § 8-2-2; Laws 1961, ch. 158, § 1. Presumption is that public officials perform their 
Bracketed material. — The bracketed word "by" in duties. Davis v. Westland Dev. Co., 1970-NMSC-039, 81 
Subsection F was inserted by the secretary of state. N.M. 296, 466 P.2d 862. 
The office of justice of the peace was abolished, and the Lack of standing in quiet title suit. — Where a land 
jurisdiction, powers and duties were transferred to the grant association's board of trustees had not called an 


magistrate court. See 35-1-38 NMSA 1978. election by its members or the trustees as required by law 


and had not identified the persons having an interest in 


ANNOTATIONS the lands claimed by the association who had a right to 
Constitutional violation by planned distribution. vote at an election and the treasurer had not furnished 
— The plan of distribution of community grant land pro- a surety bond, the association lacked standing as a land 
posed disclosed a pronounced absence of primary and el- grant community or board to assert a claim of title to 


lands at issue in a suit to quiet title. Cordova v. Broad- 


emental concepts of due process and equal protection of bent, 1988-NMSO-042, 107 N.M, 215, 755 P.2d 59. 


the laws, in violation of constitutional guaranties existing 


in favor of owners of the beneficial interest in the com- Irrelevant proof as to deed. — Proof that deeds relied 
mon lands of the grant, where interests in the land were upon by grantees of town property were signed by differ- 
to be determined by drawings in a lottery and where it ent people and that grantees were not heirs of land grant 


was irrelevant on question of forgery and inadequacy of 


tt ‘ b ; b : 
Beene Sn aie eat eon REE Letticte BY, Hie Abe description. Davis v. Westland Dev. Co., 1970-NMSC-039, 


cial master, who were the owners of beneficial interests in 
the common lands eligible for participation in the lottery. 81 N.M. 296, 466 P.2d 862. 


Armijo v. Town of Atrisco, 1957-NMSC-045, 62 N.M. 440, Valid heirs hold title as tenants in common, — All 
312 P2d 91. t the valid heirs to a community land grant are considered 


Distribution plan contrary to law. — The means to to hold title as tenants in common. Apodaca v. Tome Land 
be employed for making a distribution of the lands of the & Improvement Co,, 1978-NMSC-018, 91 N.M, 591, 577 
grant not only amounted to a violation of the statute law P2d 1237, 
of this state prohibiting lotteries, but as well amounted _If property is common land of a land grant, the par- 
to a dissipation of the assets of the corporation, contrary ties who are valid heirs of the land grant may hold the 
to law, where interests in land were to be determined by property as tenants in common with the board of trust- 
drawings in a lottery and where it was uncertain how it ees. Cebolleta Land Grant ex rel. Bd. of Trustees v. Romero, 
was to be determined by the special master, who were the 1982-NMSC-043, 98 N.M. 1, 644 P.2d 515. 
owners of beneficial interests in the common lands eligible Distribution of proceeds of sale. — Once a town re- 


for participation in the lottery, Armijo v. Town of Atrisco, linquishes its proprietary interest in the common lands by 
1957-NMSG-045, 62 N.M.-440, 312 P.2d 91. virtue of a sale, the proceeds must necessarily be divided 


Grant land held not tax exempt. — The lands within proportionately among the rightful heirs. Apodaca v. Tome 
the community grant of the town of Tome, incorporated Land & Improvement Co., 1978-NMSC-018, 91 N.M. 591, 


under Laws 1897, ch. 86 (now repealed) and 2148 through 577 P.2d 1237. 


: Am. Jur. 2d, A.L.R. and C.J.S. references. — 638A 
2184, 1897 Comp., were not exempt from taxation under Ain. Jur. 2d Public Lands §§ 58, 113 to 121. 


73B C.J.S. Public Lands § 178, 


49-2-3. Board of trustees; corporate powers; election. 


The corporate powers of such corporation shall be exercised by a board of nine trustees who are 
owners and proprietors residing upon such land grant and heads of families. The board of trustees 
shall be elected by the owners and proprietors on the first Saturday in December of the year 1919, 
and upon the same day in every third year thereafter. The nine persons receiving the highest num- 
ber of votes at the election shall become the board of trustees and possess the powers provided for 
in Sections 49-2-1 to 49-2-17 NMSA 1978, and shall hold their office until the election and qualifi- 
cation of their successors. No trustee shall serve more than two consecutive terms. 


History: Laws 1917, ch. 3, § 3; C.S. 1929, § 29-203; Cross references. — For election of trustees in com- 
1941 Comp., § 9-203; 1953 Comp., § 8-2-3; Laws 1967, munity land grants generally, see 49-1-6 NMSA 1978. 
ch. 184, § 1. 
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49-2-4 LAND GRANTS : 49-2-6 


49-2-4, [Judges of election; appointment; notice of election; ballots; 
canvass; certificates of election. ] ad) 


The election provided for in the preceding section [49-2-3 NMSA 1978] shall be held iby tree 
judges who shall be owners and proprietors residing upon said grant, and the heads of families, 
and shall be designated by votes of two-thirds of the trustees present at the regular meeting of — 
such board of trustees held in October‘next preceding the date of such election. No more than two 
of such judges shall reside in the same precinct, if there be more than one precinct in such land 
grant. It shall be the duty of the outgoing board of trustees to give notice of the time and place of 
such election by posting not less than three notices in public places in each precinct in which the 
grant is situated, such notices to be in both the English and Spanish languages, and to be posted 
not less than twenty days before the date of such election, Said elections shall.be by ballot, and 
each ballot cast shall have the name of the voter casting the same written thereon, and all ballots 
shall be preserved by the judges of election until the next ensuing meeting of the board of trust- 
ees, and so much longer thereafter as said board shall direct. It shall be the duty of such judges 
of election to canvass the ballots cast at such election and issue certificates of election to each of 
the nine persons receiving the highest number of votes cast at such election, and such certificates 
will authorize the persons to whom they are respectively issued to discharge the duties of such 
trustees for the term for which they were elected and until the election and qualHrakion of their 
successors, | 


History: Laws. 1917, ch. 3, § 4; C.S. 1929, § 29-204; election by its members or the trustees as required by law 


1941 Comp., § 9-204; 1953 Comp., § 8-2-4. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For secrecy of the ballot, see N.M. 
Const,,; art. VII, § 1. 


ANNOTATIONS 


Lack of'standing in quiet title suit. — Where a land 
grant association's board of trustees had not called an 


and had not identified the persons having an interest in 
the lands claimed by the association who had a right to 
vote at an election and the treasurer had not furnished 
a surety bond, the association lacked standing as a land 
grant community or board to assert a claim of title to 
lands at issue in a suit to quiet title. Cordova v. Broad- 
bent, 1988-NMSC-042, 107 N.M. 215, 755 P.2d 59. 


49-2-5. [Vacancies in board; filling. |] 


If a vacancy shall occur in any such board of trustees the remaining members of such board 
shall fill such vacancy by appointment, to be made at any regular meeting of such board, and the 
person or persons so appointed shall hold office until there be a general election for members of 


such board and until the election and qualification of their successor or successors. 


History: Laws 1917, ch. 3, § 5; C.S, 1929, § 29-205; 
1941 Comp., § 9-205; 1953 Comp., § 8-2-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Appointee's tenure in office. — Under Laws 1891, ch. 
86, § 24 (now repealed), where vacancy in office of trustee 


of community land grant was filled by appointment, the 
appointee was entitled to hold office until qualification of 
a successor elected at regular election held on day autho- 
rized by statute. 1909-12 Op. Att'y Gen: No. 12-944, 


49-2-6, [Majority of board constitutes quorum; acts binding.] 


A majority of said board of trustees shall constitute a quorum for the transaction of business, 
and the corporation shall be in all respects bound by the acts of the majority of its board of trustees 
done in pursuance of the provisions of this act and within the scope thereof. 


History: Laws 1917, ch. 3, § 6; C.S. 1929, § 29-206; 
1941 Comp., § 9-206; 1953 Comp., § 8-2-6, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — The term. "this act" refers. to 
Laws 1917, ch. 3, §§ 1 to 20, compiled as 49-2-1 to 49- 2- 17 
NMSA 1978, 
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49-2-7 | CORPORATIONS FOR MANAGEMENT OF COMMUNITY LAND GRANTS 49-2-9 


49-2-7. [Regular meetings of board; sale of community lands; handling 
of moneys. |] 


The board of trustees of every such corporation shall hold four meetings in each year on the first 
Saturdays in the months of January, April, July and October for the transaction of all business of 
the corporation, of which meetings all persons shall be required to take notice, The corporation 
shall not be bound by any sale, mortgage, conveyance, lease or other disposition of its common 
property, or any part thereof, unless the same be made and executed in pursuance of a resolution 
of such board adopted by the affirmative vote of two-thirds of the members present at any of the 
regular meetings provided for by this section, and duly entered upon the record of such meeting 
and attested by the president of said board. The board of trustees may determine the method and 
advisability of disbursing, investing or handling moneys that come into their hands from the sales 
and revenues of the grant, and shall fix and determine the nature, amount and costs of improve- 
ments they may deem necessary to be made upon the grant by vote of two-thirds of the members 
present at any meeting. All contracts and vouchers for the payment of money must be signed by 
the president, and no payment or contract shall be made or effected unless the same be directed by 
two-thirds majority of the members present at any meeting. | 


History: Laws 1917, ch. 3, § 7; C.S. 1929, § 29-207; — 


1941 Comp., § 9-207; 1953 Comp., § 8-2-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For sale of common lands of com- 
munity land grants generally, see 49-1-1 NMSA 1978, 


ANNOTATIONS 


Procedure to change character of corporation 
not included. — Whatever is meant by "sale" and "con- 
veyance" in this section does not include the procedure en- 
acted to change the character of the corporation itself. To 
hold otherwise would produce the absurd implication that 
a land grant corporation could have been converted into a 
domestic stock corporation by this section even before the 
enactment of 49-2-18 NMSA 1978. It would also produce a 
rather unexplainable conflict between the two provisions. 
Therefore, due process is not denied for failure to follow 


this section, since 49-2-18 NMSA 1978 is the applicable 
statute. Westland Dev. Co. v. Saavedra, 1969-NMSC-123, 
80 N.M. 615, 459 P.2d 141. 

Burden in quiet title suit. — In defending against 
quiet title suit, defendants had burden of showing that 
meeting at which deeds to plaintiffs were authorized was 
not in fact an adjourned session of a regular quarterly 
meeting of the board of trustees. Herrera v. Zia Land Co., 
1947-NMSC-055, 51 N.M. 390, 185 P.2d:975. 

No collateral attack against deed. — Defendants in 
suit to quiet title to lands in the town of Atrisco grant, 
claiming under deeds issued after deeds were delivered 
by the board of trustees to plaintiffs as heirs of the grant, 
could not collaterally attack the board's determination in 
this action. Herrera v, Zia Land Co,, 1947-NMSC-055, 51 
N.M, 390, 185 P.2d 975. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73B 
C.J.S. Public Lands § 205, 


49-2-8. [Special meetings; business to be transacted; calling.] 


Such board of trustees may hold special meetings at such times as the business of the corpora- 
tion shall require, but at such special meetings the only business transacted shall be such as may 
be necessary to.protect the common lands of said grant from trespassers, the making of assess- 
ments against owners and proprietors, and such other business as shall relate only to general 
routine of the corporation, and no sale, mortgage, lease, or other disposition of the common lands 
of the grant shall be authorized at any such special meeting. Such special meetings may be called 
by the president at such times as he shall consider necessary, and shall be called at any time upon 
the request in writing of three or more members of the board. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1917, ch. 3, § 8; C.S. 1929, § 29-208; 
1941 Comp., § 9-208; 1953 Comp., § 8-2-8, 


49-2-9, [Selection of officers; rules; duties of secretary. ] 


Each board of trustees elected under the provisions of this act shall at the first meeting held 
after such election, select one of its members to be president of the board, and another of its mem- 
bers to be secretary and treasurer thereof, and shall adopt rules for the government of such corpo- 
ration, and for the use of the common lands of the grant and the common waters thereof, and such 
rules so adopted shall be uniform as to all owners and proprietors. The secretary shall reduce to 
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49-2-10 ‘» LAND GRANTS 49-2-12 


writing, in a book to be kept for that purpose, minutes of the business ireansagked at each meeting 
of the board. 


History: Laws 1917, ch. 3, § 9; C.S. 1929, § 29-209; Compiler's notes. — The term "this act" refers to 
1941 Comp,, § 9-209; 1953 Comp., § 8-2-9. Laws 1917, ch. 3, §§ 1 to 20, compiled as 49-2-1 to 49-2-17 
Bracketed material. — The bracketed material was NMSA 1978." 


inserted by the compiler and is not part of the law. 


49-2-10. [Resolutions for shespetrenyn of common PANES: effective date; 
binding effect.] 


No resolution providing for the sale, mortgage, lease or other disposition of the common lands 
of such grant shall take effect or become operative until after the expiration of thirty days next 
following the date of the meeting at which such resolution was adopted, as provided in Section 7 
of this act [49-2-7 NMSA 1978]. If no protest shall be filed before such period of thirty days, as 
provided in the next succeeding section of this act [49-2-11 NMSA 1978], it shall be the duty of 
the president and secretary of such board of trustees, in the name of and under the seal of such 
corporation, to execute the necessary deeds and documents to carry such resolution into effect, and 
such deeds and documents when so executed shall operate to bind all persons interested in such 
common lands to. the same extent as if each of such persons had separately signed, sealed. and 
executed the same. 


History: Laws 1917, ch. 3, § 10; C.S, 1929, § 29-210; persons were entitled to lands in. severalty and grant- 


1941 Comp., § 9-210; 1953 Comp., § 8-2-10. ing them paper title gives rise to presumption that it 
Bracketed material, — The bracketed material was investigated and determined land’so confirmed was not 
inserted by the compiler and is not part of:the law. part of the common lands. Board of Trustees v. Garcia, 


ANNOTATIONS 1925-NMSC-028, 32 N.M. 124, 252 P. 478. 


Presumption confirmed land not part of com- 
mon lands. — Adjudication by grant commissioners that 


49-2-11. [Protests against disposition of c common lands; election. | 


Any person interested in the common lands in such grant who shall be dissatisfied with % any 
sale, mortgage, lease or other disposition of any of such common lands so authorized by any resolu- 
tion of such board of trustees, may, at any time within thirty days next following the date of the 
meeting at which such resolution was adopted, file with such board of trustees a protest in writing 
against the carrying out of such resolution, and, if a majority of the owners and proprietors protest 
against such action within the time aforesaid, then it shall be the duty of the board of trustees to 
call an election conducted in the same manner as provided for the election of members of the board 
of trustees, and if at such election a majority of such owners and proprietors vote against such 
resolution, then such resolution shall become void and of no effect; otherwise it shall be BeaclNs 
and shall be carried out as See in Section 10 [49-2- <t eee sii 8] hereof. : 


Hisiorys Laws 1917, ch. 3, § 11; C.S. 1929, § 29-211; riba references, — For elantiche of members jof board 
1941 Comp,, § 9-211; 19538 Comp. -, § 8-2-11, of trustees, see 49-2-3 and 49-2-4 NMSA 1978. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


49-2-12. [Compensation of trustees. ] 


Each member of the board of trustees of the corporation created under the provisions of Chap- 
ter 86 of the Laws of 1891, or Chapter 54 of the Laws of 1897, or under the provisions of this act, 
shall receive for his services as trustee the sum of twenty-four dollars [($24. 00)] per, year, payable 
quarterly. 
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49-2-13 CORPORATIONS FOR MANAGEMENT OF COMMUNITY LAND GRANTS -49-2-16 


History: Laws 1917, ch. 3, § 12; C.S. 1929,°§' 29-212; Laws 1917, ch..3, § 19. See "Repealing saving Clauses" note 
1941 Comp., § 9-212; 1953 Comp., § 8-2-12. to 49-2-17 NMSA 1978. 
Bracketed material. — The bracketed material was The term "this act" refers to Laws 1917, ch. 3, §§ 1 to 20, 


inserted by the compiler and is not part of the law. compiled as 49-2-1 to 49-2-17 NMSA 1978. 
Compiler's notes. — Laws 1891, ch, 86 and Laws : 
1897, ch. 54, referred to in this section, were repealed by 


49-2-13. “Tuaaids held i in aidviaté ownership. ] 


The board of trustees of any such corporation shall have no power or control over the nds 
within the exterior boundaries of any such grant which are held or claimed in private ownership, 
except as hereinafter Pre eee 


History: Laws 1917, ch. 3, § 18; as. 1929, § 29-213; Bracketed material. — The bracketed ‘material was 
1941 Comp., § 9-213; 1953 Comp., § 8-2-13. inserted by the compiler and is not part of the law, 


49-2-14. [Lands improperly claimed in private ownership; ejectment.] 


If any person or persons shall hold in possession or claim in private ownership within the ex- 
terior boundaries of any such land grant any tract, piece or parcel of land, when in the opinion of 
any-such board of trustees such person or persons have no right to hold the same, such board of 
trustees may institute in the name of the corporation an action of ejectment against such person 
or persons, and if upon the trial of any such cause it:shall appear that the possession or claim of 
any such person or persons is without right, judgment shall be entered in favor of'such corporation 
for the possession of such tract, piece or parcel of land and for such damages as may be proved to 
have been sustained by such corporation by the wrongful detention thereof. 


History: Laws 1917, ch. 3, § 14; C.S. 1929, § 29-214; _ Cross references.. — For ejectment, see 42- ru 1 NMSA 
1941 Comp., § 9-214; 1953 Comp., § 8-2-14. “1978; 

Bracketed material. — The bracketed material was 
inserted by the compiler.and is not part of the law. 


49-2-15. [Trespass on common lands or waters; jurisdiction of courts; 
injunction. | 


The several courts of this state exercising chancery jurisdiction shall under the practice of courts 
of chancery entertain bills of complaint filed by any such board of trustees to prevent trespasses 
upon the common lands and common waters of any such grant, if it shall appear that the complain- 
ants are without a plain, speedy and adequate remedy at law, or that the persons committing such 
trespass are insolvent or unable to respond in damages to such corporation for the injury alleged. 


History: Laws 1917, ch. 3, § 15; C.S. 1929, § 29-215; For public reservoirs, see 72-10-4 to 72-10-10 NMSA 
1941 Comp., § 9-215; 1953 Comp., § 8-2-15. 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS | 
Cross references. — For trespass on common lands, Law reviews. — For article, "Water Rights Problems 
injunction by community land grants generally, see 49-1- in the Upper Rio Grande Watershed and Adjoining Areas," 
16 NMSA 1978. see 11 Nat. Resources J. 48 (1971). 
For community springs, see 72-10-1 to 72-10-3 NMSA , 
1978. 


49-2-16. [Conveyances; effect. | 


Any conveyance made in pursuance of the provisions of this act shall operate to baricludes: all per- 
sons claiming the land designated therein by, through or under the original title upon which the 
owners or proprietors of any such land grant or real estate base their claim thereto. 
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History: Laws 1917, ch. 3, § 16; C.S. 1929, § 29-216; Bracketed material. — The bracketed material was 
1941 Comp., § 9-216; 1953 Comp., § 8-2-16. inserted by the compiler and is not part of the law. 


49-2-17. Definition of terms; right to vote or hold office. a 


Whenever the words "owners and proprietors" are used in this act they shall in all cases be 
construed to mean the members of the colony, community or town to which said grant was made, 
being all of the class of persons who were determined by the district court to be the owners thereof 
at the time of the incorporation of such grant by virtue of the act of February 26, 1891, and their 
descendants, residing within the exterior boundaries of such grant. who have so resided continu- 
ously for not less than two years, and who own land in common within such exterior boundaries, 
and have paid taxes thereon. Providing, however, that only such persons as are defined in this 
section shall be qualified or permitted to participate in the elections provided in this chapter or to 
hold office as an officer or trustee of the grant. 


History: Laws 1917, ch. 3, § 18; C.S. 1929, § 29-218; The term "this act" and "this chapter" both refer to 
Laws 1939, ch. 202, § 1; 1941 Comp., § 9-218; 1953 Laws 1917, ch. 3, §§ 1 to 20, compiled as 49-2-1 to 49-2-17 
Comp., § 8-2-18; Laws 1961, ch. 158, § 2. NMSA 1978. 


Repealing saving clauses. — Laws 1917, ch. 3, § 19, 
provided that: "All acts or parts of acts in conflict with ANNOTATIONS 


this act. are hereby repealed, and especially said act of the | Rights, etc., acquired by descendants of original 
legislative assembly of the territory of New Mexico, ap- owners. — The descendants of the original owners of 


proved February 26, 1891, and the said act of said legisla- beneficial interests in the common lands have acquired by 
tive assembly, approved March 18, 1897, but this repeal descent, or devise, whatever rights, privileges and inter- 
shall not affect the corporate existence of any corporation ests their ancestors possessed. Armijo v. Town of Atrisco, 
organized or incorporated under either of said acts." 1957-NMSC-045, 62 N.M. 440, 312 P.2d 91. 


49-2-18. Conversion of corporations organized under Laws 1891, 
Chapter 86 into general corporations. | 


Twenty or more owners and proprietors of record of a corporation organized under Laws 1891, 
Chapter 86 may prepare proposed articles of incorporation and bylaws and a plan of conversion for 
the purpose of converting the existing corporation into a corporation organized under the general 
corporation law of this state. Upon notice, the proposers shall call a meeting of all owners and 
proprietors of record entitled to vote in the affairs of the existing corporation: The notice shall be 
published in English in a newspaper of general circulation in a county in which the existing cor- 
poration is located, once a week for three consecutive weeks, the last publication to be not more 
than thirty days prior to the date set for the meeting. Similar publication shall also be made in 
Spanish if there is a Spanish language newspaper of general circulation in the county. The pro- 
posed articles of incorporation and bylaws and the plan of conversion shall be presented at the 
meeting, and, if approved by a vote of the majority of the owners and proprietors of record present 
at the meeting, then, upon the filing of the articles of incorporation and bylaws with the secretary 
of state and the issuance of a certificate of incorporation, the corporation organized under Laws 
1891, Chapter 86 is converted into a domestic corporation authorized to do business and entitled 
to all privileges and immunities of a domestic corporation organized under the general corporation 
laws of this state. 


History: 1953 Comp., § 8-2-19, enacted by Laws ANNOTATIONS 
1967, ch. 43, § 1; 2013, ch. 75, § 14. ; 

Compiler's notes. — Laws 1891, ch. 86, referred to in Section held not to violate due process. — Argu- 
this section, was repealed by Laws 1917, ch. 3, § 19. See ment that this section lacked due process because of its 
"Repealing saving clauses" note to 49-2-17 NMSA 1978. failure to require personal service or mailing of written 

The 2013 amendment, effective July 1, 2013, required notice of the meeting and failure to provide for absentee 
the corporation to file its articles of incorporation and by- voting was without merit since there is no inherent right 
laws with the secretary of state; and in the fifth sentence, in a stockholder of a corporation to vote by proxy, and 
after "filing of the articles of incorporation and bylaws Seed reasonable notice and a fair opportunity were given 
with the", deleted "state corporation commission" and to the "owners and proprietors" of the grant to attend the 
added "secretary of state", meeting at which the proposed corporation was consid- 


ered. Westland Dev, Co. v. Saavedra, 1969-NMSC-123, 80 
N.M. 615, 459 P.2d 141. 
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Whatever is meant by "sale" and "conveyance" in 49- including alteration or amendment of corporate charters 
2-7 NMSA 1978 does not include the procedure enacted if that power had been duly reserved by the state, as 
to change the character of the corporation itself. To hold was done in New Mexico. Westland Dev. Co. v. Saavedra, 
otherwise would produce the absurd implication that a 1969-NMSC-123, 80 N.M. 615, 459 P.2d 141. 
land: grant corporation could have been converted into a Incorrect finding of incorporation. — Since this 
domestic stock. corporation by 49-2-7 NMSA 1978 even be- section was not enacted until 1967, it is obvious that a 
fore the enactment of this section. It would also produce trial court's finding, before that time, that a community 
a rather unexplainable conflict between the two provi- land grant corporation was lawfully qualified as a do- 
sions. Therefore, due process was not denied for failure to mestic corporation is incorrect and cannot remain un- 
follow Section 49-2-7 NMSA 1978 since this section was disturbed, Apodaca v. Tome Land & Improvement Co., 
the applicable statute. Westland Dev. Co. v. Saavedra, 1978-NMSC-018, 91 N.M, 591, 577 P.2d 1237. 
1969-NMSC-123, 80 N.M. 615, 459 P.2d 141. Void private land grant corporation has no right 

Power of state to alter or amend corporate char- to proceeds from a land sale and no authority to pay 
ter. — Argument that a statute which attempted to change such proceeds to its "shareholders." Conversion is pres- 
character of a legal entity from that of a corporation for ent where the "shareholders" claim and erroneously re- 
the management of a community land grant to that of a ceive proceeds of the sale. The party aggrieved cannot be 
domestic stock corporation was in violation of N.M. Const., deemed to have discovered she has a cause of action for 
art. II, § 18, in that it was an attempt by the legislature conversion until the date of the judicial opinion which 
to divest. the town of its vested rights without due process declares the company in question to be a void corpora- 
of law, was without merit since a state, through its police tion. Apodaca v. Unknown Heirs of Tome Land Grant, 
power, could make reasonable regulations of corporations, 1982-NMSC-100, 98 N.M. 620, 651 P.2d 1264. 

ARTICLE 3 
Chaperito Grant 

Sec. Sec. 
49-3-1. Management vested in board of trustees; number. 49-3-6. Officers of board; duties; treasurer's bond; secre- 
49-3-2. Board of trustees; corporate powers; name; pro- tary only to be compensated. 

cess; qualifications. 49-3-7. Meetings of trustees; quorum; vacancies; expen- 
49-3-3, First election of trustees. ditures; per diem for trustees in atten- 
49-3-4, Election of successors; notice; terms of office. dance. 
49-3-5. Elections; qualifications of electors; canvassing 49-3-8. Powers of board of trustees enumerated. 


returns; oath. 


49-3-1. [Management vested in board of trustees; number.] 


That the management and control of the community lands of the people of Chaperito, within the 
county of San Miguel, in the state of New Mexico, within the exterior boundaries of the following 
described tract ‘of land, to wit: | 

beginning at the northwest corner of the fence of Rafael Lucero; from thence on a straight line 
to the point or terminus of the Cuchilla Lagia; thence on a straight line northerly to the point or 
terminus of the Mesa del Velorio; thence southwesterly on a straight line to the source or begin- 
ning of the Rincon de los Torres; thence easterly to the junction of the Canada of the Rincon Hondo 
with the Canada of Laureano; thence on a straight line to the Puertecito del Norte, which goes to 
the Canada del Indio; thence northwesterly on a straight line to the intersection thereof with the 
line of the Las Vegas grant; thence southerly, following the Catron fence, which is easterly from 
the Canada del Indio to the east boundary line of the land of Rafael Lucero; thence northerly, to 
the northeast corner of the land of said Rafael Lucero; thence westerly, following the fence of said 
Rafael Lucero to the place of beginning, as the same was decreed in final decree rendered in cause 
no, 6419, in the district court of the fourth judicial district of the state of New Mexico, sitting 
within and for the county of San Miguel in said district, in that certain cause entitled in the civil 
docket of said court, Julius G. Day, et als. versus Sostenes Delgado, et als., defendants, and which 
said final decree was rendered by said court on December 12, 1913, is hereby vested in a board of 
trustees composed of three members, each of which shall be elected as this chapter provides. 


History: Laws 1921, ch. 160, § 1; C.S. 1929, § 29-401; ANNOTATIONS 
1941 Comp., § 9-301; 1958 Comp., § 8-3-1. , 

Renercs material. — The en material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 73B 
inserted by the compiler and is not part of the law. C.J.8. Public Lands § 205. 

Compiler's notes. — The term "this chapter" refers to 
Laws 1921, ch. 160, §§ 1 to 9, compiled as 49-3-1 to 49-3-8 
NMSA 1978. 
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49-3-2. [Board of trustees; corporate Powers; name; presse. 
qualifications.] | 


That such board shall be a body corporate, having full power to sue and be sued; in all eaite the 
said body corporate shall be styled as "The Board of Trustees of the Community. Lands of the Peo- 
ple of Chaperito," and all process may be served on either member of the board of trustees. That all 
members of such board of trustees shall be inhabitants of and owners of lands within the limits of 
the said community lands of the people of Chaperito. 


History: Laws 1921, ch. 160, § 2; CS. 1929, § 29-402; Bracketed material. — The bracketed inaterial was 
1941 Comp., § 9-302; 1953 Comp., § 8-3-2. inserted by the compiler and is not part of the law. 


49-3-3. [First election of trustees. | 


That upon the petition of ten or more inhabitants of and owners of land within the said commu- 
nity lands of the people of Chaperito, it shall be the duty of the board of county commissioners of 
the county of San Miguel to order an election to be held for the choice of a board of trustees for the 
said community lands of the people of Chaperito,’[and] such board of county commissioners shall 
appoint three competent and disinterested persons qualified to vote under the provisions of this 
chapter to serve as judges of such election and shall,.by proclamation printed at least once a week 
for two successive weeks in some newspaper of general circulation published in the said county of 
San Miguel, give notice of the time and place of such election and the objects thereof. 


History: Laws 1921, ch. 160, § 3; C.S. 1929, § 29-403; Compiler's notes. — For the meaning of "this chap- 
1941 Comp., § 9-303; 1953 Comp., § 8-3-3. ter", see compiler's notes to 49-3-1 NMSA 1978. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


49-3-4, [Election of successors; notice; terms of office.] 


That within thirty days of the expiration of the terms of office of such board of trustees, it shall 
be the duty of such board of trustees to call an election for the choice of their successors; to fix:the 
time and place for the holding of the same; to appoint qualified persons to act as judges thereof and 
to give notice of such election by posting not less than five notices in conspicuous places within the 
exterior limits of the said community lands of the said people of Chaperito for the length of time 
as specified in the preceding section [49-3-3 NMSA 1978]. That the terms of office of such members 
of such board of trustees shall be for the period of two years and the elections herein provided for 
shall be held on the first Monday in September of each alternate year, commencing with the first 
Monday in September, 1922; provided, however, that the trustees,elected at the election called in 
accordance with Section 3 [49-3-3 NMSA 1978] shall hold office only until their successors are 
elected at the election to be held on the first day of September, 1922. 


History: Laws 1921, ch. 160, § 4; C.S, 1929, § 29- 404; Bracketed material. — The bracketed material was 
1941 Comp,, § 9-304; 1953 Comp. +» § 8-3-4 | inserted by the compiler and is not part of the law. 


49-3-5. Elections; qualifications of electors; canvassing returns; oath. 


At all the elections held under the provisions of this article, each actual ibaterarss of the com- 
munity lands of the people of Chaperito and the owners of land therein, who have reached the age 
of majority, shall be entitled to cast one vote in person, and the persons receiving the highest num- 
ber of votes cast at any such election shall be the trustees of the community lands of the people 
of Chaperito for the period of two years as hereinbefore provided and until their successors are 
elected and qualified. At all elections held under the provisions of this article, the votes shall be 
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canvassed and the result ascertained and determined by the outgoing board of trustees. Elections 
shall be conducted in a manner as near as possible to that of elections conducted under the Elec- 
tion Code [Chapter 1 NMSA 1978]. Each member of the board of trustees shall qualify within ten 
days after an election by filing with the secretary an oath subscribed by him to the effect that he 
will faithfully discharge the duties of his office, which oath shall be recorded in the minutes of the 
proceedings of the board. 


History: Laws 1921, ch. 160, § 5; C.S. 1929, § 29-405; Compiler's notes. — The term "this article" refers to 
1941 Comp., § 9-305; 1953 Comp., § 8-3-5; Laws 1973, Laws 1921, ch. 160, §§ 1 to 9, compiled as 49-3-1 to 49-3-8 
ch, 188, § 10. NMSA 1978, 


49-3-6. [Officers of board; duties; treasurer's bond; secretary only to be 
compensated. |] 


That the board of trustees shall choose from the members thereof, one president, one secretary 
and one treasurer. The president shall preside at all meetings of the board and act as the executive 
officer thereof. He shall sign all warrants for the payment of money and other instruments of writ- 
ing requiring the corporate seal. The treasurer shall give bond to the state of New Mexico, in such 
sum as the board of trustees shall require, the same to be conditioned for the faithful performance 
of the duties of his office. The secretary shall keep a record of the proceedings of the board, which 
record shall be open to public inspection at all reasonable hours, to attest all warrants for the 
payment of money, and other instruments of writing requiring the signature of the president. No 
compensation shall be voted at any time to any trustee or to any officer thereof, save the secretary. 


History: Laws 1921, ch. 160, § 6; C.S. 1929, § 29-406; Bracketed material. — The bracketed material was 
1941 Comp., § 9-306; 1953 Comp., § 8-3-6. inserted by the compiler and is not part of the law. 


49-3-7. [Meetings of trustees; quorum; vacancies; expenditures; per 
diem for trustees in attendance.] 


That the regular meetings of the board of trustees shall be held on the second Monday of each 
alternate month. Special meetings may be held at any time on the call of the president of the 
board. A majority of the board shall constitute a quorum for the transaction of business. All vacan- 
cies of the board shall be filled by the remaining, qualified members thereof, the persons appointed 
to fill such vacancies, to hold their offices until the election and qualification of their successors. 
All expenses for holding elections under the provisions of this chapter [and] all expenses necessary 
and proper, incurred in the exercise of the powers herein conferred, may be paid by the board of 
trustees out of any funds belonging to the said community lands of the people of Chaperito, and 
such members of the board of trustees shall be entitled to receive the sum of two dollars [($2.00)] 
per day for attending regular meetings, which amount may be paid by the board of trustees out of 
the funds belonging to the said community lands, 


History: Laws 1921, ch. 160, § 7; C.S..1929, § 29-407; Compiler's notes. — For the meaning of "this chap- 
1941 Comp., § 9-307; 1953 Comp., § 8-3-7. ter", see compiler's notes to 49-3-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


49-3-8, [Powers of board of trustees enumerated.|] 


That the said board of trustees shall have the following powers: 

A. to control and manage the said community lands of the people of Chaperito and prescribe 
rules and regulations for the administration thereof; 

B. to prohibit all trespasses and depredations upon the same, or any part thereof: 


1113 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


49-4-1 LAND GRANTS 49-4-1 


C. to institute action of ejectment to recover the possession of said lands or any part thereof, 
and any other action or suit that may be i galls and proper in the exercises lentamrcise! of the 
powers herein conferred; 

D;~ to pay all taxes and other expenses due on anit! community apa of the people ny Chaperito; 

E. to have a common seal; 

F. to adopt all necessary rules and regulations for the EN IF 2a te earitial of the said 
lands and for the carrying out of the powers conferred in this chapter; 

G. in case the income exceeds the expenses, to expend the balance in such improvements upon 
the said community lands as will be for the general benefit of the people residing within the said 
lands. 


History: Laws 1921, ch. 160, § 8; C.S. 1929, § 29-408; Compiler's notes, — For the:meaning of "this chap- 
1941 Comp,, § 9-308; 1953 Comp., § 8-3-8. ter", see compiler's notes to 49-3-1 NMSA 1978. 

Bracketed material. — The bracketed material was Cross references. — For ejectment, see 42-4-1 NMSA 
inserted by the compiler and is not part of the law. 1978 et seq. 

ARTICLE 4 | 
i] e e 
Chilili Grant 
Sec. Sec. 
49-4-1. Chilili land grant-merced; ratification of parti- 49-4-11. Quorum. 
tions; governance. 49-4-12. ‘Sale or mortgage of common lands; restrictions. 
49-4-2. Repealed. b+ os ) 49-4-13, . Meetings to be public; annual report. 
49-4-3. Repealed. ; 49-4-14. Vacancies. 
49-4-4, Management of grant, 49-4-15. Salaries of trustees; records; expenditures. 
49-4-4.1, Definitions. f 49-4-16, Protection of common lands; delinquency; forfei- 
49-4-5, Board of trustees; management of grant; powers. ture: 
49-4-6. Board of trustees; qualifications. 49-4-17. Trespass on common lands or waters; injunc- 
49-4-7. Election of members of board of trustees; voters’ tions. 
qualifications; registration. 49-4-18. Process; how served on board. 

49-4-8. Election; votes required; canvassing votes. 49-4-19, Registration, 
49-4-9. Organization of board; bonds; vacancies.  49-4-20. Failure of trustee to perform duties; penalty. 


49-4-10. Meetings. 49-4-21. Rights of lessees and purchasers. 


49-41, Chilili land grant-merced; ratification of partitions; governance. 


A. All apportionments or partitions of land on the grant of Chilili made by Inez Armenta as 
trustee or by his successors as trustees of the grant to the bona fide residents on the grant are 
hereby confirmed. 

B. The government and control of the common lands of the Chilili land grant-merced, also 
known as la merced del pueblo de Chilili, is vested in five trustees, to be known officially as "the 
board of trustees of the Chilili land grant-merced", who shall manage and control the land grant- 
merced in accordance with the provisions of Chapter 49, Article 4 NMSA 1978. 


History: Laws 1876, ch. 51, § 1; Code 1915, § 839; for the sale of community lands, did not apply to the 
C.S. 1929, § 29-501; 1941 Comp.; § 9-401; 19538 Comp. § Chilili land grant, because of prior legislative provisions 
8-4-1; 2007, ch. 145, $1, for management thereof contained in ‘this article. Mer- 

Compiler' s notes. — This article, identical with Arti- rifield v. BEER 198T- NMSC-045, 41 N.M. 442, '70 P.2d 
cle 4 of Chapter 22 of the 1915 Code, was not reenacted by 896. 
its inclusion in that codification, but was compiled therein No property interests in common lands COnyerea 
for convenience only. — Absolutely no property interests in the common lands 

The 2007 amendment, effective July 1, 2007, added were conveyed tothe individual residents of the Chilili 
Subsection B. Land Grant of 1841 by the 1909 patent from the United 

States. Moya v. Chilili Coop, Ass'n, 1974-NMSC-100, 87 
| ANNOTATIONS | ~-_N.M. 99, 529 P.2d 1220, cert. denied, 421 U.S. 965, 95 S. Ct. 

General community land grant provisions inap- 1954, 44 L. Ed. 2d 452 (1975). 
plicable. — The general statutes enacted in 1907 for _ Am, Jur. 2d, ALR, and CJS, references. mA ee 
management of community land grants, which provided, C.J,8. Publi¢ Lands § 206, bene 3 
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49-4-2, Repealed. 


Repeals. — Laws 2007, ch. 145, § 21 repealed 49-4-2 provisions of former section, see the 2006 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1876, ch. 51, § 2, relat- NMOneSource.com, 
ing to the issuance of deeds, effective July 1, 2007. For 


49-4-3. Repealed. 


Repeals. — Laws 2007, ch. 145,°§ 21 sepeatban 49-4-3 provisions of former section, see the 2006 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1876, ch. 51, § 3, relat- NMOneSource,com. 
ing to the board of trustees, effective July 1, 2007, For 


49- 4-4, Management of grant. 


The Chilili land eraienancneal shall be controlled and governed by. the Theat of Guadalupe Hi- 
dalgo, by the provisions of Chapter 49, Article 4 NMSA 1978 as a political subdivision of the state 
and by all provisions of its bylaws not in conflict,with the Treaty of Guadalupe Hidalgo or state law. 


History: Laws 2007, ch. 145, § 3, Effective dates. — Laws 2007, ch..145, § 22 made 
Cross references, — For the Treaty of Guadalupe Hi- Laws 2007, ch, 145, § 3 effective July 1, 2007. 

dalgo, see the territorial laws:and treaties published. after 

the New Mexico Constitution in the NMSA 1978. 


A0idA 1 .Definitions: 


As used in Chapter 49, Article 4 NMSA 1978: 

A. ‘board of trustees" means the board of trustees of the Chilili land grant- ih ait 

B. "common lands" means lands owned by the Chilili land grant for the benefit of the heirs of 
the land grant-merced; 

C. .."heir" means a person who is a descendant of the original bpanheay and has an interest in 
the common land of the land grant-merced through inheritance, gift or purchase; 

D. "land grant-merced" means the grant of land made by the government of Mexico to the town 
of Chilili in 1841, which was continmead by congress in 1858 and issued a patent by the United 
States in 1909; and 

EK. "qualified voting Heeb" means an fee who is registered to vote in the land grant-merced 
as prescribed in the land grant: -merced bylaws. 


History: Laws 2007, ch. 145, § 2. Effective dates. — Laws: 2007, ch. 145, § 22 made 
; BY ak Laws 2007, ch. 145, §:2 effective July 1, 2007. 


49-4-5. Board of trustees; management of grant; powers. 


The board of trustees shall have the power to: 

A. control, care for and manage the land grant-merced and real estate owned by the land 
grant-merced; prescribe the terms and conditions under which the common lands may be used and 
enjoyed; and make all necessary and proper bylaws, rules and regulations that shall be in substan- 
tial compliance with applicable statutes for the government thereof} : 

B. sue and be sued and have the standing to sue in law or ea to ncoteee and expand the 
common lands of the land grant-merced; 

C. convey, lease or mortgage the common lands of the land grant- errr in accordance with 
the land grant-merced bylaws; 

_D. » determine the number of animals that may be permitted to graze upon i common lands 
and determine other uses of the common lands that may be authorized; 

E. prescribe the price to.be paid for the use of the common lands and resources of the avid 
grant-merced and prohibit a person failing or refusing to pay that amount from using a portion 
of the common lands while the person continues in default in those payments; provided that the 
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amount fixed shall be in proportion to the number and kinds of livestock pasturing upon the com- 
mon lands or to other authorized use of the common lands; 

F. adopt and use an official seal; 

G. appoint judges and clerks of election at all elections provided for in Chapter 49, Article 4 
NMSA 1978 and canvass the votes cast in those elections; 

H. make bylaws, rules and regulations, not in conflict with the constitution and laws of the 
United States or the state of New Mexico, as may be necessary for the protection, improvement 
and management of the common lands and real estate and for the use and Sphere ee of the com- 
mon lands and of the common waters of the land grant-merced; 

I. determine land use, local infrastructure and economic development of the common lands of 
the land grant-merced; and 

J. determine zoning of the common lands of the land grant-merced pursuant to a comprehen- 
sive plan approved by the local government division of the department of finance and administra- 
tion that considers the health, safety and general welfare of the residents of the land grant-merced. 
The department of finance and administration shall select'a qualified arbitrator to arbitrate for 


zoning conflicts between the land grant-merced and neighboring municipalities and counties. 


History: Laws 2007, ch. 145, § 4. 
Effective dates. — Laws 2007, ch, 145, § 22 made 
Laws 2007, ch. 145, § 4 effective July 1, 2007. 


ANNOTATIONS 


Power to sue and be sued. — The Chilili land grant 
board of trustees has the power to sue and be sued, which 
is necessarily implied from the express‘legislative grant of 
authority to pass ordinances and to sell and convey real 
property. Shearton Dev. Co. v. Town of Chilili Land Grant, 
2003-NMCA-120, 184 N.M. 611, 78 P.38d 525, cert. denied, 
2003-NMCERT-001, 184 N.M. 611, 81 P.8d 554 (decided 
under prior law). 

Authority to sell and convey common lands. — 
Board of trustees of Chilili land grant was creature of 
legislature, and had only such powers as were conferred 
upon it, and no authority to sell the common land. Mer- 
rifield v, Buckner, 19837-NMSC-045, 41 N.M. 442, 70 P.2d 
896 (decided under prior law), 

Deed, executed by board of trustees of Chilili land grant, 
purporting to convey common land, was'void for want of 
authority in the board to sell the common land, and grant- 
ees and their successors, in absence of adverse possession, 
were without title. Merrifield v, Buckner, 1937-NMSC-045, 
41 N.M. 442, 70 P.2d 896 (decided under prior law). ° 


Plaintiffs claim that several authorizations and re- | 


quests purportedly signed by a number of residents of 
the town, authorizing the board of trustees to convey all 
grant lands to the defendant association, were fraudulent 
and granted no authority to the board of trustees is of no 
significance, since the 1943 amendment to this section 
empowered the board of trustees to sell and convey com- 
mon lands of the grant without the approval of the resi- 
dents of the town and the deed from the board was dated 


subsequent to the effective date of the 1943 amendment. 
Moya v. Chilili Coop. Ass'n, 1974-NMSC-100, 87 N.M. 99, 
529 P.2d 1220, cert. denied, 421 US. 965, 95S. Ct. 1954, 44 
L, Ed. 2d 452 (1975) (decided under prior law), 

No failure or inadequacy of consideration or con- 
struction fraud. — Where prior to the conveyance of the 
grant lands to a cooperative association for $1.00 the whole 
of the grant lands had been deeded to the state for delin- 
quent taxes, and the farmers home loan administration, as 
a condition precedent to making a loan with which to re- 
deem the lands, required the formation of the association 
and the conveyance to it of the grant lands, so that the lands 
were deeded to the association, the loan was obtained by the 
association, the delinquent taxes were paid and the lands 
redeemed by the association, there was no failure or inad- 
equacy of consideration or constructive fraud on the partrof 
the board. Moya v..Chilili Coop, Ass'n, 1974-NMSC-100, 87 
N.M. 99, 529 P.2d 1220, cert. denied, 421 US. 965, 95 S, Ct. 
1954, 44 L. Ed. 2d 452 (1975) (decided under prior law), 

No reason for board's existence after conveyance. 


.— The governing authority of boards of trustees of land 


grants is in the nature of that exercised by quasi-municipal 
corporations whose principal, if not only, function is to hold 
title to and manage common lands. Since the board had 
authority to sell and convey any or all of the grant's com- 
mon lands, when these lands were conveyed to the associa- 
tion, the right of the "heirs" of the grant to elect a board 
of trustees was not directly destroyed, but there was no 
reason for the board's continued existence. The loss of the 
reason for the existence of the board resulted from the ex- 
ercise by the board of its legitimate authority and power. 
Moya v. Chilili Coop. Ass'n, 1974-NMSC-100, 87 N.M. 99, 
529 P.2d 1220, cert. denied, 421 U.S, 965, 95 S, Ct. 1954, 44 
L. Ed. 2d 452 (1975) (decided under prior law). 


49-4-6. Board of trustees; qualifications. ; 7 xo iis 


The board of trustees shall consist of five members. If there is more than one precinct in the land 
grant-merced, no more than three members shall be residents of the same precinct; provided, how- 
ever, that if the precinct boundaries do not coincide with the boundaries of the land grant-merced, 
the board of trustees may create districts that better reflect the distribution of population within 
the land grant-merced and that any one of which has no more than three members of the board 
of trustees as residents. A person shall be qualified to be a member of the board if the person is a 
qualified voting member and is not in default of any dues, rent or other payment for the use of any 
of the common lands of the land grant-merced. 
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49-4-7 CHILILI GRANT 49-4-8 


History: Laws 2007, ch. 146, § 5. Effective dates. — Laws 2007, ch. 145, § 22 made 
; Laws 2007, ch. 145, § 5 effective July 1, 2007. 


49-4-7, Election of members of board of trustees; voters' qualifications; 
registration. 


A. Elections for the board of trustees shall be held on the first Monday in April or on a day 
designated in the bylaws, either every two or every four bist as specified in the bylaws of the land 
grant-merced. 

B. All qualified voting members of the land grant- nareed are quaied to vote and may vote for 
trustees as specified in the land grant-merced bylaws. 

C. The registration of qualified voting members shall be conducted in the manner prescribed in 
the land grant-merced bylaws. The secretary of the board of trustees shall maintain the registra- 
tion books. Registration shall be closed beginning fifteen days before an election and reopened on 
the Monday following the election. 

' —D. The registration books compiled before each election shall be used at that election. A person 
shall not vote at the election unless duly registered in the books, and a ballot of any unregistered 
person shall not be counted or canvassed. 

E. Acandidate for the board of trustees shall file a declaration of candidacy with the secretary 
of the board of trustees. The period when declarations of candidacy may be filed shall begin on the 
day the proclamation calling the election is published and shall remain open for at least ten days. 

F. Whenever an election is to be called or is required by law, the board of trustees shall by reso- 
‘lution issue a public proclamation calling the election, The proclamation shall specify: 

(1) the date on which the election will be held; 

(2) the purpose for which the election is called; 

(3) if positions on the board of trustees are to be filled, the date and time by which declara- 
tions of candidacy are to be filed; 

(4) if a question is to be voted upon, the text of that question; 

(5) the location of each polling place in the land grant-merced; 

(6) the hours that each polling place will be open; and | 

(7) the date and time of the closing of the registration books. 

G. Not less than thirty days nor more than forty-five days before the date of the election, the 
board of trustees shall publish in Spanish and English the proclamation in a local newspaper of 
general circulation available within the boundaries of the land grant-merced and post the procla- 
mation in at least five public places within the land grant-merced. , 

H. The board of trustees shall appoint one election judge and at least two election clerks for 
each polling place. The election judge shall also be present for the canvass of the vote. No person 
shall be qualified for appointment or service as an election clerk or judge who is a spouse, parent, 
child, brother or sister of any candidate to be voted for at the election. 

I. The board of trustees shall provide in the bylaws for the forms and procedures by which the 
land grant-merced elections are conducted. If the board of trustees chooses to provide for early or 
absentee voting, it shall specify in its bylaws the procedures by which early or absentee voting 
shall be conducted. 


History: Laws 2007, ch. 145, § 6; 2009, ch. 131, § 2. grant and added the remainder of the first sentence and 

The 2009 amendment, effective June 19, 2009, in Sub- the second sentence; deleted former Subsection E, which 
section C, after "prescribed in the", deleted the remainder provided for public notice of the election; deleted former 
of the sentence which provided for substitution of terms Subsection F, which provided the procedure for conduct- 
used in the Election Code to make it applicable to the land ing elections; and added Subsections E through I. 


49-4-8, Election; votes required; canvassing votes. 


A. The candidates receiving the most votes cast for the open seats on the board of trustees 
shall be elected to the board. 
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49-4-9 LAND GRANTS 49-4-11 


B. The election judges and board’of trustees shall meet not later than seven days following the 
election and canvass the votes cast and issue to each candidate duly elected to a seat on the board 
a certificate of election. 


History: Laws 2007, ch, 145, § 7; 2011, ch. 112, § 2. trustees and required that certificates of election be is- 
The 2011 amendment, effective April 7, 2011, re- sued only to those candidates who are elected. 
quired a bluray of votes to be. lected to the board of 


49-4-9, Opauhteation of board; bonds; vacancies. 


A. All members of the newly elected board of trustees shall meet. no later than seven days 
after the votes are canvassed and organize themselves by the election of a president, secretary 
and treasurer. The treasurer shall perform such duties as may be required by the board and shall 
furnish to the board a good and sufficient surety bond in a sum as set forth in this section, to be 
conditioned as are the bonds of other public officials handling public money. It is the duty of the 
treasurer to deposit all the money of the land grant-merced in a bank or credit union arpaniped 
and doing business in New Mexico. 

B. In the event of the death or resignation of the treasurer, the board shall fill the vacancy by 
appointing one of the members of the board as treasurer, who shall, before entering into the per- 
formance of the duties as treasurer, execute and furnish to the board a gong and sufficient surety 
bond, similar to the bond entered into by the predecessor. 

C.. The amount of the bond required of the treasurer and the feefausene, S successor shel at all 
times be for a sum of at least double the amount received by and deposited in the bank or credit 
union by the treasurer. 

-D. In the event the board of trustees delegates any other of its members to collect money due 
the land grant-merced, that, person shall be bonded in the same manner as is provided in this sec- 
tion for the bonding of the treasurer. 

K. Those authorized to collect money shall give receipts for the money collected, which receipts 
shall be in the form prescribed by the board of trustees in the bylaws as.an official receipt. 


History: Laws 2007, ch. 145, § 8; 2015, ch. 40, § 3. union; and, in Subsections A and C, after "bank", added 
The 2015 amendment, effective July 1, 2015, autho- "or credit union". 
rized land grant-merced funds to be deposited in a credit 


49-4-10. Meetings. 


Regular meetings of the board of trustees shall be held no less than quarterly and in a public 
place as the board may determine in accordance with the bylaws. The time and place of regular 
meetings shall be posted in Spanish and English in a public place within the land grant-merced at 
least ten days prior to the meeting. Special meetings may be held at any time on call of the Peer 
dent, with five days' notice being given to each member. 


History: Laws 2007, ch. 145, § 9.' Effective dates. — Laws 2007, ch. 145, § 22 made 
Laws 2007, ch. 145, § 9 effective July 1,:2007, f 


49-4-11. Quorum. 


A majority of the members of the board of trustees shall constitute a quorum for the transaction 
of business, and the land grant-merced and its inhabitants shall be bound by the acts of the board 
pursuant to the provisions of Chapter 49, Article 4 NMSA 1978 and the land grant-merced bylaws. 


History: Laws 2007, ch. 145, § 10. Effective dates. — Laws 2007, ch. 145, § 22 made 
, Laws 2007, ch. 145, § 10 effective July 1, 2007, 
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49-4-12 CHILILI GRANT 49-4-13 


49-4-12. Sale or mortgage of common lands; restrictions. 


A. ,A conveyance of a portion of or all of the common lands of the land grant-merced shall be 
effective only if: 

(1) the conveyance is made in accordance with the land grant-merced bylaws and this sec- 
tion; 

(2) the conveyance is made for the benefit of the land grant-merced; 

(3) the board of trustees has approved a resolution to make the conveyance at a regular 
meeting held in accordance with Sections 9 and 12 of this 2007 act; 

(4) the board of trustees has petitioned for an order affirming the board's jodelbtion from 
the district court of the district in which the property is located; and 

(5) the district court has issued an order affirming the board of trustees' resolution pursu- 
ant to Subsection D of this section. 

B. An heir may file a written protest of a conveyance with the board of trustees and the district 
court within thirty days of the date that the resolution approving the conveyance is passed by the 
board. The board of trustees shall address and make a decision on the protest at a special meeting 
held in accordance with Sections 9 and 12 of this 2007 act within thirty days of receiving the protest. 

C. An heir dissatisfied with a decision of the board of trustees may appeal to the district court 
of the county in which the property is located ‘in the following manner: 

(1) appeals to the district court shall be taken by serving a notice of appeal upon the board 
within thirty days of the decision. If an appeal is not timely taken, the action of the board of trust- 
ees is conclusive; . 

(2) the notice of appeal may be served in the same manner as a summons in civil actions 
brought before the district court or by publication in a newspaper printed.in the county in which 
the property is located, once per week for four consecutive weeks. The last publication shall be at 
least twenty days prior to the date the appeal may be heard. Proof of service of the notice of appeal 
shall be made in the same manner as in actions brought in the district court and shall be filed in 
the district court within thirty days after service is complete. At the time of filing the proof of ser- 
vice and upon payment by the appellant of the civil docket fee, the clerk of the district court shall 
docket the appeal; 

(3). costs shall be taxed in the same manner as in cases brought in the district court, and 
bond for costs may be required upon proper application; and 

(4) the proceeding upon appeal shall be de novo as cases originally doskebedd in the district 
court. Evidence taken in a hearing before the board of trustees may be considered as original evi- 
dence subject to legal objection, the same as if the evidence was originally offered in the district 
court. The court shall allow all amendments that may be necessary in furtherance of justice and 
may submit any question of fact to a jury or to one or more referees at its discretion. 

D. If the district court finds that all requirements of this section have been satisfied and that 
all protests and appeals are concluded, the court shall issue its order affirming the npac of trust- 
ees' resolution conveying the property. 

E. After the district court issues its order, the board of trustees shall execute the necessary 
documents in the name and under the seal of the land grant-merced, and all heirs shall be bound 
by the board's conveyance. 


History: Laws 2007, ch. 145, § 11. Effective dates. — Laws 2007, ch. 145, § 22 made 
Cross references. — For procedure governing appeals Laws 2007, ch. 145, § 11 effective July 1, 2007. 

to the district court, see 1-074 NMRA. 

49-4-13. Meetings to be public; annual report. 


A. All meetings of the board of trustees shall be held in accordance with the Open Meetings 
Act [Chapter 10, Article 15 NMSA 1978]. Executive sessions shall not be held except in accordance 
with the Open Meetings Act. All heirs of the land grant-merced shall have the right to be present 
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at all times when the board of trustees is in session and to be:yheard on all matters in which they 
may be interested. 

B. The board of trustees shall annually make public a report’ of all its transactions for that 
year. The report shall include agendas, minutes, any actions taken and all financial transactions. 
The report’ shall be maintained in a public place and available for public review. 

C. The secretary of the board of trustees shall reduce to writing, in a book kept for that pur- 
pose, minutes of the business transacted at each meeting of the board of trustees. 


History: Laws 2007, ch. 145, § 12. Effective dates. — Laws 2007, ch. 145;'§ 22 made 
Oets Laws 2007, ch, 145, § 12 effective July 1, 2007. 


49-4-14, Vacancies. 


If a vacancy occurs on the board of trustees, the remaining members shall fill the vacancy by ap- 
pointment made at a regular meeting. The ee i sma shall hold office until the next nt src? 
election. 


‘History: Laws 2007, ch. 145, § 18. Effective dates. — Laws 2007, ch. 145, § 22 made 
Laws 2007, ch. 145, § 13 effective July 1, 2007. 


49-4-15. Salaries of trustees; records; expenditures. 


A. The board of trustees may fix in the land grant-merced bylaws and pay to its members a 
salary not to exceed two hundred dollars ($200) to any member in one month. The salary as fixed 
shall be in full as compensation for the duties performed by the board of trustees or the individual 
members within the exterior boundaries of the land grant-merced and for attendance at regularly 
scheduled meetings. The secretary of the board of trustees may be allowed a salary not to exceed 
two hundred twenty-five dollars ($225) in one month. it 

B. Board of trustees members may be authorized per diem and mileage pursuant to the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

.C. The board of trustees'and the treasurer shall keep permanent and legible records capable af 
audit, and no money or funds shall be paid by the board of trustees or by any person authorized to 
expend money unless the expenditure is approved by a majority of the board:of trustees and is in 
the form of a written check or in such a form that the date, amount and payee of the transaction 
are automatically recorded; and the payment is supported by an invoice or receipt. 


History: Laws 2007, ch. 145, § 14; 2015, ch, 40, § 4. C, after "expend money", deleted "except by written check 


The 2015 amendment, effective July 1, 2015, placed _ drawn upon vouchers" and added the remainder of the 
certain requirements on the expenditure of funds by the sentence. 


board of trustees of a land grant-merced; in Subsection 


49-4-16. Protection of common lands; delinquency; forfeiture. 


A. Ifthe board of trustees brings an action in accordance with Subsection B of Section 4 of this 
2007 act [49-4-5 NMSA 1978] and judgment is rendered in favor of the board of trustees, the court 
may award to the board of trustees possession of the tract, piece or parcel of the land and such 
damages as it may have proved for the wrongful detention and any other remedy provided for by 
law. 

B. A delinquent heir shall lose all right that the heir may have had to use the common lands 
of the land grant-merced unless the heir pays in full all legal assessments or dues due by the heir. 


History: Laws 2007, ch. 145, § 15. ; , Effective dates. — fee 2007, ch. 145, § 22 made 
Laws 2007, ch. 146, $15 effective July 1, 2007. 
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49-4-17 CHILILI GRANT 49-4-21 


49-4-17, Trespass on common lands or waters; injunctions. 


The courts of this state shall entertain bills of complaint filed by the board of trustees of the land 
grant-merced to enjoin persons from trespassing upon the common lands or using the common 
waters within the land grant-merced if it appears that the complainant is without a plain, speedy 
and adequate remedy. at law or that the persons committing trespass are insolvent or unable to 


respond in damages. 


History: Laws 2007, ch. 145, § 16. 


Effective dates. — Laws 2007, ch. 145, § 22 made 
Laws 2007, ch, 145, § 16 effective July 1, 2007. 


49-4-18. Process; how served on board. 


Process in all actions or suits against the board of trustees of the land grant-merced shall be 
served upon the president or, in the president's absence, upon the secretary. 


History: Laws 2007, ch. 145, § 17. 


49-4-19. Registration. 


Effective dates. — Laws 2007, ch. 145, § 22 made 
Laws 2007, ch. 145, § 17 effective July 1, 2007. 


The board of trustees shall register its bylaws and a list of current officers with the land grant 
council in accordance with the provisions of Section 49-1-23 NMSA 1978. The board of trustees 
shall notify the land grant council of the names and positions of the land grant-merced's elected or 
appointed officers upon setnin election or appointment. 


History: Laws 2007, ch. 145, § 18; 2013, ch. 4, § 2. 

The 2013 amendment, effective March 8, 2013, trans- 
ferred the New Mexico community land grant registry 
from the secretary of state to the land grant council; and 
in the first sentence, after "current officers with the", de- 
leted "secretary of state" and added'"land grant council", 
and in the second sentence, after "shall notify the", de- 
leted "secretary of state" and added "land grant council". 


Temporary provisions. — Laws 2013, ch. 4, § 3, ef- 
fective March 8, 2013, provided that the secretary of state 
shall transfer to the land grant council the New Mexico 
community land grant registry, all associated records and 
all other records and documents submitted to the secre- 
tary of state pursuant to Sections 49-1-23 and 49-4-19 
NMSA 1978. 


{ 


49-4-20. Failure of trustee to perform duties; penalty. 


Any member of the board of trustees who fails or refuses to perform any of the duties required 
to be performed by the board of trustees of the land grant-merced by Chapter 49, Article 4 NMSA 
1978 or by any other law of New Mexico is guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not less than twenty-five dollars ($25.00) nor more than one hundred dollars 
($100) or by imprisonment in the county jail for a period of not less than thirty days nor more than 
ninety days, or both. 


History: Laws 2007, ch. 145, § 19. Effective dates. — Laws 2007, ch. 145, § 22 made 


Laws 2007, ch, 145, § 19 effective July 1, 2007. 


49-4-21. Rights of lessees and purchasers. | 


A. A person who is not an heir and who purchases or leases property within the limits of the 
land grant-merced shall only have a right to the lands acquired through the purchase or lease but 
not to any common lands within the land grant-merced. 

B. The provisions of Chapter 49, Article 4 NMSA 1978 shall not diminish, extinguish or other- 
wise impair any private property interest located within the boundaries of the land grant-merced 
or be construed to grant the board of trustees regulatory authority over such property interests 
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or lands other than the common lands held by the land grant-merced. As used in this subsection, 
"property interest" includes valid easements and rights of ACCERE, but does not include use rights 
to the common lands of the land grant- -merced. 


History: Laws 2007, ch. 145, § 20. wii Effective dates, — Laws 2007, ch. 145, § 22 made 


Laws 2007, ch. 145, § 20 effective July. 1, 2007. 
Dona Ana County Grants 
Sec. (Sec. 
49-5-1. Management vested in boards of trustees; excep- 49-5-6. Election; electors; canvassing returns; oath. 
tion. 49-5-7.. Officers; duties; secretary-treasurer's bond; com- 
49-5-2. Corporate powers; name; process. pensation, 
49-5-3. Qualifications of trustees. 49-5-8. General powers of board. 
49-5-4, First election of trustees; notice, 49-5-9. Disposition of lands; authorization. 
49-5-5. Election of successors; notice; judges. 49-5-10. Meetings of board; quorum; vacancies; expendi- 
tures, 


49-5-1. [Management vested in boards of trustees; exception. | 


That the management and control of the community land grants within the county of Dona Ana, 
in the state of New Mexico, and the legal and equitable title to all the lands within the exterior 
boundaries of such grants to which any colony or community is entitled on February 23, 1905, are 
hereby vested in boards of trustees, each of which shall be elected as in this article provided: pro- 
vided, however, that nothing in this article shall be construed to in any way affect any land grant 
now incorporated under the provisions of any general or special act. 


History: Laws 1905, ch. 21, § 1; Code 1915, § 818; reenacted by its inclusion in that codification, but was 
C.S, 1929, § 29-301; 1941 Comp., § 9-501; 1953 Comp., compiled therein for convenience only. 
§ 8-5-1. 
Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur, 2d, A.L.R. and Cu... references, — 73B 
Compiler's notes. — This article, which is identical C.J.S, Public Lands § 208. 


with Article 2 of Chapter 22 of the 1915 Code, was not 


49-5-2. [Corporate powers; name; process. | 


That each of such boards shall be a body corporate, having full power to sue and be sued, besides 
the other powers hereinafter mentioned. In all suits the said body corporate shall be styled, "The 
Board of Trustees of the.......... Community Grant," and all process may be served on either 
the president or the secretary-and-treasurer of the board of trustees. 


History: Laws 1905, ch. 21, § 2; Code 1915, § 819; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-302; 1941 Comp., § 9-502; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-2. 


49-5-3. [Qualifications of trustees.] : 


That all members of such boards of trustees shall be inhabitants of, and the owners of lands 
within the limits of the particular grant for which they shall have been elected trustees. 


History: Laws 1905, ch. 21, § 8; Code 1915, § 820; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-303; 1941 Comp. -, § 9-503; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-3. 
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49-5-4. [First election of trustees; notice. ] 


That upon the petition of twenty or more inhabitants of, and owners of lands within, any one of 
such land grants, it shall be the duty of the board of county commissioners of the said county of 
Dona Ana to order an election to be held for the choice of a board of trustees for the grant speci- 
fied in the petition. Such board of county commissioners shall appoint three competent and dis- 
interested persons, qualified to vote under the provisions of this article, to serve as judges of such 
election and shall by proclamation printed at least once a week for two successive weeks in some 
newspaper of general circulation published in the said county of Dona Ana give notice of the time 
and place of such election and the objects thereof. 


History: Laws 1905, ch. 21, § 4; Code 1915, § 821; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-304; 1941 Comp., § 9-504; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-4, 


49-5-5. [Election of successors; notice; judges. ] 


That within thirty days of the expiration of the terms of office of any such board of trustees, it 
shall be the duty of such board to call an election for the choice of their successors, to fix the time 
and place for the holding of the same, to appoint qualified persons to act as judges thereof, and to 
give notice of such election in the manner and for the length of time specified in the preceding sec- 
tion [49-5-4 NMSA 1978]. 


History: Laws 1905, ch. 21, § 5; Code 1915, § 822; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-305; 1941 Comp., § 9-505; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-5. 


49-5-6. Election; electors; canvassing returns; oath. 


At all the elections held under the provisions of this article, each actual inhabitant of the grant 
and owner of land therein, who has reached the age of majority, shall be entitled to cast one vote in 
person, and the five persons receiving the highest number of votes cast at any such election shall 
be the trustees of the grant and hold their offices for the period of two years and until their suc- 
cessors are elected and qualified. At all elections held under the provisions of this article the votes 
shall be canvassed and the result ascertained and determined by the outgoing board of trustees. 
Elections shall be conducted in a manner as near as possible to that of elections conducted under 
the Election Code [Chapter 1 NMSA 1978]. Each member of the board of trustees shall qualify 
within ten days after his election by filing with the secretary-and-treasurer an oath subscribed 
by him to the effect that he will faithfully discharge the duties of his office, which oath shall be 
recorded in the minutes of the proceedings of the board. 


History: Laws 1905, ch. 21, § 6; Code 1915, § 823; 
C.S. 1929, § 29-306; 1941 Comp., § 9-506; 1953 Comp., § 
8-5-6; Laws 1973, ch. 138, § 11. 


49-5-7. [Officers; duties; secretary-treasurer's bond; compensation. | 


That the board of directors shall choose a president and a secretary-and-treasurer. The presi- 
dent shall be chosen from the members of the board, shall preside at all meetings of the board and 
act as the executive officer thereof. He shall sign all warrants for the payment of money and all 
deeds and other instruments of writing requiring the corporate seal. 

The secretary-and-treasurer shall give bond to the state of New Mexico in such sum as the 
board of trustees shall require, the same to be conditioned for the faithful performance of the du- 
ties of his office. It shall be his duty to keep a record of the proceedings of the board, which record 
‘shall be open to public inspection at all reasonable hours, to attest all warrants for the payment 
of money and all deeds and other instruments of writing requiring the signature of the president. 
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He shall be the custodian of all funds, moneys and papers’belonging to the board of trustees. No 
compensation shall be voted at any time to any trustee or to officer thereof, save 8 secretary- 
sis treasurer. 


History: Laws 1905, ch. 21, § 7; Code 1915, § 824; Bracketed material. — The bracketed material was 


C.S, 1929, § 29-307; 1941 Comp. »» § 9-507; 1953 Comp: rF inserted by the compiler and is not part of the law:. 391) 
§ 8-5-7, : 


berg 


49-5-8. [General powers of board.| 


That said board of trustees shall have the following powers: . 

A..»to control and manage the land grant and prescribe rules and regulations for the adminis- 
tration thereof; to prohibit all trespasses and depredations upon the unallotted and unappropri- 
ated lands within the grant; to institute actions of ejectment to recover the possession of any such 
unallotted and unappropriated lands and any other action or suit hat may be necessary and 
proper in the exercise of the powers herein conferred; 

B. to sell, convey, lease, mortgage or otherwise dispose of, under slic rules and psaulation as 
the board shall adopt for the purpose, the unallotted and unappropriated lands within the grant; 
but no such sale, conveyance or mortgaging of any such lands, or lease thereof for ‘a longer period 
than five years, shall be made until such lands shall have first'been appraised by at least two dis- 
interested inhabitants of the grant, to be appointed by the judge of the district court for the peptic! 
nor for a sum less than two-thirds of the appraised value; 

C. to recognize and confirm by deed of conveyance all bona fide adverse holdings of real estate 
within the grant: provided, however, that if any such board shall fail or refuse to make such con- 
veyance upon demand the person aggrieved shall have the right to file a bill of complaint in the 
district court for the county, praying that such board may be compelled to confirm and convey to 
him and his heirs and assigns the lands described in the bill of complaint. If, upon the hearing 
of such cause, it shall appear that such person is entitled, under the laws, usages and customs of 
Spain, Mexico, the state of New Mexico or the United States, to such land, a decree shall be.en- 
tered in such cause requiring such board of trustees to confirm and convey to him, and his heirs 
and assigns, the lands aforesaid: provided, however, that no part of the costs of fa suit or pro- 
ceeding [proceedings] shall be taxed to the board of trustees or paid by such board. 

Any conveyance made in pursuance of the provisions of this article shall operate to conclude 
all persons claiming by, through or under the original title upon which the owners of such grant 
base their claim thereto the lands described in such conveyance. The words "owner" or "owners," 
wherever the same occur in this article, shall be construed to mean the members of the colony 
or community to which said grant was originally made, or their successors in interest, including 
all persons residing within the limits of the grant who shall have been in occupancy and adverse 
possession of any part or portion of such grant for a period of two years or more next preceding 
February 28, 1905; 

D. to have a common seal; 

EK, to adopt all necessary rules and regulations for the carrying out of the powers. conferred in 
this article, 


History: Laws 1905, ch. 21, § 8; Code 1915, § 825; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-308; 1941 Comp., § 9-508; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-8, 


49-5-9. [Disposition of lands; authorization.] 


That no sale, mortgage, lease or other disposition of the unallotted and unappropriated lands 
within the grant, authorized under the provisions of this article, nor any confirmation or convey- 
ance, as provided in Section 49-5-8 NMSA 1978, shall take effect or become operative until after 
the regular meeting of the board of trustees held next after the meeting at which the resolution 
authorizing such sale, mortgage, leasing confirmation, conveyance or other disposition of the lands 
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involved is passed, and the corporation shall not be bound by any such resolution unless the same 
shall have been passed at a regular meeting of the board and by a majority vote of all the members 
of the board. 


History: Laws 1905, ch. 21, § 9; Code 1915, § 826; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-309; 1941 Comp., § 9-509; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-9. 


49-5-10. [Meetings of board; quorum; vacancies; expenditures. | 


That the regular meetings of the board of trustees shall be held on the first Monday of each 
alternate month. Special meetings may be held at any time on the call of the president of the 
board. A majority of the board shall constitute a quorum for the transaction of business, save as 
hereinbefore provided. All vacancies in the board shall be filed [filled] by the remaining qualified 
members thereof, the persons appointed to fill such vacancies to hold their offices until the elec- 
tion and qualification of their successors. All expenses for holding elections under the provisions 
of this article, and all expenses necessary and proper incurred in the exercise of the powers herein 
conferred may be paid by the board of trustees out of the funds belonging to the corporation. 


History: Laws 1905, ch. 21, § 10; Code 1915, § 827; Bracketed material. — The bracketed material was 
C.S. 1929, § 29-310; 1941 Comp., § 9-510; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 8-5-10. 


ARTICLE 6 
-Las Vegas Grant 
Sec. Sec. 
49-6-1. Jurisdiction vested in district court. 49-6-10. Vested rights not affected; issuance of deeds; 
49-6-2. Appointment of board of trustees. prior deeds validated. 
49-6-3. Board of trustees; number; residence qualifica- | 49-6-11. Investment of funds; permanent school fund es- 
; _ tion, Capsingy tablished. 

49-6-4, Officers; quorum in board meetings. 49-6-12. Bonds and securities; custody by county. trea- 
49-6-5. Control of board by court. / surer; collection of principal and interest. 
49-6-6. Bonds of trustees. 49-6-13. School district apportionment; improvement, re- 
49-6-7. Compensation of trustees. pair and construction of school buildings; 
49-6-8. Transaction of business by board; authority of advertising for bids; contractor's bond. 

district court to make rules. 49-6-14, Construction of veterans’ memorial public 
49-6-9. Lease, sale or mortgage of land. school, 


49-6-1. [Jurisdiction vested in district court.] 


That the district court of San Miguel county, in the state of New Mexico, is vested with jurisdic- 
tion to manage, control and administer that land claim known as "The Las Vegas Land Grant," 
confirmed by the act of congress on the twenty-first day of June, A.D. 1860, to the town of Las 
Vegas. ky ' | 


History: Laws 1903, ch. 47, § 1; Code 1915, § 842; board of trustees with certain powers, is not a town, city or 
C.S. 1929, § 29-601; 1941 Comp., § 9-601; 1953 Comp., other municipal corporation, within the meaning of N.M. 
§ 8-6-1. Const., art. VIII, § 3, exempting such towns, cities and other 

Bracketed material. — The bracketed material was municipal corporations from taxation. Davy v. McNeill, 
inserted by the compiler and is not part of the law. 1925-NMSC-040, 31 N.M. 7, 240 P. 482; State v. Board of 

Compiler's notes. — This article, which is almost Trustees, 1922-NMSC-029, 28 N.M., 237, 210 P. 101. 
identical with Article 5 of Chapter 22 of the 1915 Code, Where the Las Vegas grant previously had been held 
was not reenacted by its inclusion in that codification, but for tax, purposes not to be a town, city or other munici- 
was compiled therein for convenience only. pal corporation within the contemplation of N.M. Const., 

The act of congress referred to in this section is 12 Stat. 71. art. VIII, § 3, such holding was equally aplieable pe 

ie the contemplation of the provisions of the Springer Act, 

ANNOTATIONS former 48 USC. § 1471, and of N.M. Const., art. IV, § 24. 


Board of Trustees v. Montano, 1971-NMSC-025, 82 N.M. 


: ti 
Grant not tax exempt under constitution or 340, 481 P.2d 702. 


Springer Act. — The Las Vegas grant, represented by a 
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Special legislation provisions inapplicable. — In Act, former 48 U.S.C. § 1471, and in N.M. Const., art. IV, § 


view of the difference in the nature and origin of the dif- 24, were not applicable to enactments relating to the goy- 
ferent community land grants; in view of the long legis- erning or managing bodies of the Las Vegas grant or any 
lative history of enactments relating to the control, or specific community land grants, or to the manner in which 
management, of the lands of specific grants; in view of the these bodies exercise their powers of control, manage- 
fact that there is some discretion in the legislature to de- ment and disposition over grant lands. Board of Trustees 
termine in which cases special laws should be passed and v. Montano, 1971-NMSC-025, 82 N.M. 340, 481 P.2d 702. 
in view of the presumptions indulged in favor of the valid- Am. Jur. 2d, A.L.R. and C.J.S. references. — | 3B 
ity of legislation, supreme court held that the prohibitions C.J.S. Public ands § 205. 


against special legislation as contained in the Springer 


49-6-2. [Appointment of board of trustees. ] 


On July first in each alternate year after July 1, 1914, the district court of Sai Miguel county 
New Mexico, shall appoint a board of trustees to have the control and management of the tract of 
land known as the Las Vegas land grant, to be known and designated as the board of trustees of 
the town of Las Vegas, and said board in and by said name may sue and be sued, and shall hold 
their office for a term of two years, and until their successors are appointed and qualified. And 
it shall be the duty of said board when so appointed to immediately organize by selecting from 
among its members a president,’a vice president and a treasurer of said board and to employ a 
suitable and competent person who shall not be a member of said board as the clerk or bts) 
thereof whose compensation shall be fixed by said board. , 


History: Laws 1909, ch. 103, § 1; Code 1915, § 852; district court" were added by the compilers of the 1915 
C.S, 1929, § 29-611; 1941 Comp., § 9-602; 1953 Comp. Code. 


§ 8-6-2, Laws 1909, ch, 103, § 1, as enacted, also contained, just 
Bracketed material. — The bracketed material was before the present second sentence, "And which said board 
inserted by the compiler and is not part of the law. shall consist of not less than three nor more than five per- 
Compiler's notes. — Laws 1909, ch. 103, § 1, as en- © sons, to be appointed from among residents on the land 
acted, contained the following preliminary provision: "The embraced within the exterior boundaries of said Las Ve- 
terms of office of all persons appointed as members of the gas grant." 
board of trustees of the town of Las Vegas, and now sery- Laws 1909, ch. 108, § 6, read: "The said board of trust- 
ing as such in conformity with an act, entitled 'An act to ees shall have all the power and authority conferred by an 
provide for the management of the Las Vegas grant and act, entitled 'An act to provide for the management of the 
for other purposes,’ being chapter’47 of the Laws of the - Las Vegas grant and for other purposes,' being chapter 47 
year 1903, or whose appointment was ratified and con- of the Laws of the year 1903, which said act is hereby con- 
firmed by the said act, shall terminate on the first day of tinued in force, except as to any provisions thereof as are 
July, 1909; and on said date, each two years thereafter," in conflict herewith," By its omission from the 1915 Code, 
and then followed as in this section with "the district Section 6 was apparently repealed. 
court. ..." The opening words in this section before "the See compiler's note to 49-6-8 NMSA 1978, as to name 
of board. 


49-6-3. [Board of trustees; number; residence qualification. 


That said district court shall, in the exercise of the jurisdiction conferred upon + appoint a 
board of trustees to consist of not less than three nor more than five persons from among residents 
upon the land embraced within the exterior boundaries of said Las Vegas land grant. ) 


History: Laws 1908, ch. 47, § 2; Code 1915, § 843; ’ 1903, for the management of said Las Vegas grant and 


C.S. 1929, § 29-602; 1941 Comp., § 9-603; 1953 Comp., all acts and things done and performed in assuming juris- 

§ 8-6-3. diction in managing, controlling, and pdministeras said 
Bracketed material.,— The bracketed material was grant. 

inserted by the compiler and is not part of the law. . Laws 1909, contained provisions phitist identical with 
Compiler's notes, — Laws 1903; ch. 47, § 10, ratified this section, which was derived from Laws 1908, ch. 47. 


and confirmed all appointments of trustees made by the See compiler's notes to 49-6-2 NMSA 1978.) 
district court of San. Miguel County prior to March 12, i4 pis 


49-6-4. [Officers; quorum in board meetings. ] 


That said board of trustees shall organize by selecting one of their number as chairman of said 
board of trustees who shall preside over the meetings of said board, and another, of said board, 
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as secretary, whose duties it shall be to keep'and preserve the records and doings of said board of 
trustees. A majority of said board shall constitute a quorum for the transaction of any and all busi- 


ness coming before said board. 


History: Laws 19083, ch. 47, § 3; Code 1915, § 844; 
C.S. 1929, § 29-603; 1941 Comp., § 9-604; 1958 Comp., 
§ 8-6-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1908, ch. 47, § 8, contained 
the following first sentence: "Said board of trustees, when 


49-6-5. [Control of board by court.] 


appointed as hereby provided, shall organize by selecting 
one of their number as chairman of said board of trustees 
who shall preside over. the meetings of said board, and an- 
other, of said board, as secretary, whose duties it shall be 
to keep and preserve the records and doings of said board 
of trustees." This sentence is deemed superseded by 49- 
6-2 NMSA 1978, 


‘ 
r 


That the said district court of San Miguel county shall exercise the same control over the said 
board of trustees, and over the acts and doings of said board of trustees, that courts of equity exer- 
cise over receivers appointed by them and over the acts and doings of their receivers. 


History: Laws 1903, ch. 47, § 4; Code 1915, § 845; 
C.S, 1929, § 29-604; 1941 Comp., § 9-605; 1953 Comp., 
$865.0 © 


49-6-6. [Bonds of trustees.] | 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


That any and all persons appointed by said court as trustees under the provisions of this article, 
shall give bond to the state of New Mexico conditioned as receiver's bonds are. 


History: Laws 1903, ch. ‘47, § 5; Code 1915, § 846; 
C.S. 1929, § 29-605; 1941 Comp., § 9-606; 1953 Comp., 
§ 8-6-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ~ 


49-6-7. [Compensation of trustees.] 


Compiler's notes. — The term "this article" refers to 
Laws 1903, ch, 47, §§ 1 to 9, compiled as 49-6-1 and 49-6-3 
to 49-6-10 NMSA 1978, 


Said trustees shall be paid such reasonable compensation as the said district court shall order 
or direct: provided, that it shall in no event exceed three hundred dollars [($300)] per year for each 


member thereof. 


“History: Laws 1903, ch. 47, § 6; Code 1915, § 847; 


C.S. 1929, § 29-606; 1941 Comp., § 9-607; 1953 Comp., 


§ 8-6-7, 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Compiler's notes, — Laws 1909, ch. 103, § 5, read: 


"The compensation to be paid:to the members of the said | 


board of trustees above provided for, shall in no event ex- 
ceed the sum of three hundred dollars per year for each 


member thereof," By its omission from the 1915 Code, it 


was apparently repealed. See.compiler's notes to 49-6-2 
NMSA 1978. 


bi 


49-6-8. [Transaction of business by board; authority of district court to 
make rules. | 


That said board of trustees shall be known and designated as the "Board of Trustees of the Town 
of Las Vegas," and under that name shall contract and transact all business coming before said 
board, and said district court is hereby authorized to make and promulgate rules and regulations 
under and pursuant to which said board of trustees shall conduct and transact all business per- 
taining to the management, control and administration of said land grant. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1903, ch. 47, § 8; Code 1915, § 849; 
C.S. 1929, § 29-608; 1941 Comp., § 9-608; 1953 Comp., 
§ 8-6-8. 
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Compiler's notes. — Section 49-6-2 NMSA 1978 gives 1911-NMSC-072, 16 N.M. 692, 120 P. 894, aff'd, 232 US. 


the board the same name as was established by this sec- _ 604, 34S. Ct. 443, 58 L. Ed. 751 (1914). 
tion and made it the name in which said board should sue Jurisdiction not acquired. — In suit to quiet title 
and be sued. That section was derived from Laws 1909, against trustees of the grant, where they could be defi- 
ch, 103. nitely located and served with process, but were not joined 
by name, the court did not acquire jurisdiction. Priest 
ANNOTATIONS . v. Board of Trustees, 1911-NMSC-072, 16 N.M. 692, 120 
Service by publication permitted. — Although the ee aff'd, 232 U.S. 604, 34 S. Ct. 443, 58 L. Ed. 751 


confirmee is an unincorporated town, service by publi- 
cation may be made upon it. Priest v. Board of Trustees, 


49-6-9. [Lease, sale or mortgage of land.] 


Such board of trustees shall have the power, under the direction of said court, to lease, sell or 
mortgage any part or parts of said tract of land, for such price and upon such terms or conditions 
as may by said court and said board be deemed advisable and use the proceeds thereof for such 
purposes as said board and court may deem to be for the best interests of the community for the 
benefit of which said grant was made. 


History: Laws 1903, ch. 47, § 9; Code 1915, § 850; San Miguel County prior to March 12, 1903, for the man- 


C.S. 1929, § 29-609; 1941 Comp., § 9-609; 1953 Comp., agement of said Las Vegas grant, and all acts and things 

§ 8-6-9. done and performed by said district court of San Miguel 
Bracketed material. — The bracketed material was County in assuming jurisdiction in managing, controlling 

inserted by the compiler and is not part of the law. and administering said Las Vegas grant, are ratified and 
Compiler's notes. — Laws 1903, provided: "Any and confirmed." 


all appointments of trustees made by the district court of 


49-6-10. [Vested rights not affected; issuance of deeds; prior deeds 
validated.| oti 


This article shall not interfere with or prejudice any vested rights in and to any of the lands 
embraced within the boundaries of said Las Vegas grant, or preclude a judicial examination or 
adjustment thereof, and it is hereby made the duty of said board of trustees to make, execute 
and deliver deeds of conveyance to any and all persons who hold a title to any such lands, which 
became or was perfect or entitled them to the possession thereof at the time of the acquisition of 
New Mexico, under the treaty of Guadalupe Hidalgo, or at any other time subsequent thereto. It 
is made the further duty of said board of trustees, by and with the approval of the judge of the 
district court for San Miguel county, to make, execute and deliver deeds of conveyance, free of cost, 
except for surveys, platting the same and other necessary expenses, to any and all persons making 
application therefor, who have held sufficient lands embraced within the boundaries of said Las 
Vegas grant, in actual possession, for a period of not.less than ten years prior to the date of said 
application, to entitle them to receive one hundred and sixty acres of land under the rules of the 
board: provided, however, that not more than one hundred and sixty acres shall be so granted or 
deeded to any one person, and also provided, that where community settlements of titles can be 
made, only such amounts of land shall be granted as have been under cultivation and a reason- 
able amount additional as in the opinion of the board shall be just and equitable to all the resident 
[residents] of said grant. And all such deeds executed by said board of trustees prior to March 18, 
1909 and approved by the court are hereby validated and confirmed. 


History: Laws 1908, ch. 47, § 7; 1909, ch. 108, § 7; of grant, the confirmee should be named in the com- 
Code 1915, § 848; C.S, 1929, § 29-607; 1941 Comp., § plaint and not described as an unknown claimant. Priest 
9-610; 1953 Comp., § 8-6-10. v, Board of Trustees, 1911-NMSC-072, 16 N.M: 692, 120 

Bracketed material. — The bracketed material was P, 894, aff'd, 282 US. 604, 34S. Ct. 448, 58 L. Ed, 751 
inserted by the compiler and is not part of the law. (1914). 


Compiler's notes, — For the meaning of "this article", 
see compiler's notes to 49-6-6 NMSA 1978, ; 


ANNOTATIONS 


Confirmee to be named in complaint to quiet title. 
— Where suit to quiet title seeks to bar known confirmee 
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49-6-11. [Investment of funds; permanent school fund established. ] 


It shall be the duty of the board of trustees of the town of Las Vegas administering the Las Ve- 
gas grant to invest any and all moneys in its hands or under its control, or which may be received 
by said board, except such amount as the district court for San Miguel county, New Mexico, may 
from time to time deem necessary to be held to pay the current and other expenses of said board, 
as follows: a | 

A. in interest-bearing bonds of the United States, or of the state of New Mexico, or of any 
county, municipality or political subdivision thereof authorized by law to issue bonds; 

B._ in first mortgage bonds of any corporation, organized for. the purpose of acquiring, construct- 
ing and operating a storage reservoir at the Sanguijuela Arroyo in San Miguel county, New Mex- 
ico, and irrigation works in connection therewith to irrigate lands on the Las Vegas grant, secured 
by first mortgage on such reservoir and irrigation works, and all lands belonging to the Las Vegas 
grant coming under the said irrigation system and irrigable therefrom and which bonds shall bear 
interest at the rate.of not less than six per centum per annum; or in a loan or loans to such a corpo- 
ration or to any person, firm or corporation contracting to acquire, construct or operate such reser- 
voir, water rights pertaining thereto and irrigation works, such loan or loans to be secured by first 
mortgage on said reservoir and water rights pertaining thereto, and irrigation works, and all lands 
belonging to the Las Vegas grant coming under the said irrigation system and irrigable therefrom, 
or by a contract which will assure the repayment of said moneys, with interest at the rate of not 
less than six per centum per annum. Provided, that all bonds purchased under the provisions of 
this section shall be first mortgage bonds, and that no bonds or securities shall be purchased or 
loans made out of such moneys without the approval of said court. 

Said moneys when so invested shall constitute a permanent school fund for the purposes herein- 
after stated, the principal of which shall under no circumstances be lessened or impaired and shall 
remain inviolate. Such moneys may be temporarily deposited in some bank or banks, designated 
by said court and said board of trustees, upon certificates of deposit bearing interest at the rate of 
not less than four per centum per annum. 


History: Laws 1909, ch, 108, § 2; 1912, ch. 64, § 1; ANNOTATIONS 
5 1; § ; C.S. 1929, § 29-612; ’ 
rth hottie i fees Compa’ ae bye : 3 Funds handled ‘by board of control are public 


funds and within meaning of Public Moneys Act, which 
inserted by the compiler and is not part of the law. was intended to provide system of uniform accounting for 

Cross references. — For public depositories, see 6-10- all such eee unless specially excepted by statute, and 
10 NMSA 19738. such control is now vested in state comptroller (office now 
abolished), and costs of audit not made at request of such 
grant are not at its expense. 1931-32 Op. Att'y Gen. Nos. 
31-34, 31-40. 


Bracketed material. — The bracketed material was 


49-6-12. [Bonds and securities; custody by county treasurer; collection 
of principal and interest.] 


The bonds and securities in which said funds are from time to time invested shall be forthwith 
deposited with the treasurer of San Miguel county, New Mexico; and it is made the duty of said 
treasurer to receive and have the custody of such bonds and securities, to collect and pay the same 
over to the treasurer of said board of trustees, the principal thereof at maturity, to be reinvested 
and forthwith to pay the same over to the treasurer of the board of trustees of the town of Las Ve- 
gas administering the Las Vegas grant to be by said board reinvested in other bonds or securities 
chosen and approved by said board and court; and it shall also be the duty of the said treasurer of 
said county to collect the interest on all such bonds and securities and to place the same or such 
portion thereof as may be determined by such board and court as hereinafter provided, to the 
credit of the several school districts within the Las Vegas grant in proportion to the number of 
children of school age within said districts respectively. 
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History; Laws 1909, ch. 103,.§ 3; 1913, ch. 86, §-2; Bracketed material. — The bracketed material was 
Code 1915, § 854; C. s. 1929, § 29-613; 1941 Comp. ace inserted by the compiler and is not part of the law. 
9-612; 1953. Comp., § 8-6-12. | 


49-6-13. [School district apportionment; improvement, repair and 
construction of school buildings; advertising for bids; 
contractor's bond.| } 


It is the duty of the superintendent of schools of said San Miguel county, on or before the tenth 
day of January of each year, to certify to said county treasurer the number of children of school 
age residing in each of the school districts within the Las Vegas grant, and said' treasurer shall 
thereupon place to'the credit of each of said school districts the amount to which it may be entitled 
under said apportionment, to be drawn out and expended as other moneys of said school district. 

If at any time said district court and said board of trustees shall deem it necessary, expedient 
and proper, they may expend such sums of money as they may consider necessary and proper, 
of the interest derived from said permanent fund and such parts, portions and amounts of said 
permanent fund, or any other fund under the control of said board of trustees in improving and re- 
pairing the public school buildings in the town of Las Vegas, or in constructing such public school 
building or buildings within the said town of Las Vegas, as in their judgment they may deem nec- 
essary and proper; provided, however, that no improvements or repairs to the public school build- 
ings of the town of Las Vegas shall be made, nor shall any public school building or public school 
buildings be constructed within the said town of Las Vegas, unless the board of pained of the 
town of Las Vegas, New Mexico, agree and consent thereto; and 

provided further, that before any improvements or repairs to'the school buildings i in the town of 
Las Vegas are made, or any few building or buildings are constructed, that the said board of trust- 
ees of the town of Las Vegas administering the Las Vegas grant, if said expenditure exceeds the 
sum of three hundred dollars [($300)], be required to advertise the said work for at least twenty 
days in some newspaper published in the English language within the said county of San Miguel 
before the letting of the said work, and let the said work to the lowest responsible bidder, which 
bidder shall be required to enter into a good and sufficient bond for double the amount of the con- 
tract price, for the faithful performance of said contract for said work. 


History: Laws 1909, ch. 103, § 4; 1913, ch, 86, § 3; Compiler's notes, — While the title of Laws 1933, ch. 


Code 1915, § 855; C.S. 1929, § 29-614; Laws 1938, ch. 182, purported to amend 29-614, 1929 Comp., which was 
182, § 1; 1941 Comp., § 9-613; 1953 Comp., § 8-6-13, | 855, 1915 Code, the act contained no preliminary clause 

Bracketed material. — The bracketed material was stating that the section "be and is hereby amended to read 
inserted by the compiler and is not part of the law. as follows." 


49-6-14. [Construction of veterans' memorial public school.] . 


That the board of trustees of the town of Las Vegas (administering the land grant known as "The 
Las Vegas Land Grant," confirmed by the act of congress on the twenty-first day of June, A.D. 1860 
to the town of Las Vegas) be and the same hereby is authorized and empowered to expend the sum 
of $30,000.00 towards the cost of constructing a public school building within the exterior bound- 
aries of the town of Las Vegas, the said building to be named "Veterans' Memorial Public School," 
in honor of all the men and women from San Miguel county, state of New Mexico, who served i in 
the armed forces of the United States of America. ; 


History: 1941 Comp., § 9-614, enacted by Laws Compiler's notes. — Laws 1945, ch. 121, § 8, provided 
1945, ch. 121, § 1; 1947, ch.'-96, §' 1; 1953 Comp., § 8-- that the Las Vegas board of trustees’ were authorized 
6-14, to spend up to $20,000 for:a building known as the old 

Bracketed material. — The bracketed material was Y.M.C.A. building, and to convey that building and prop- 
inserted by the compiler and is not part of the law. ' erty to a corporation to be organized under the name of 

Repeals. — Laws 1945, ch, 121, § 4, repealed all acts © | United Veterans Organization, Inc. for the use of veterans 
and parts of acts in conflict therewith. of all wars. 

Laws 1947, ch. 96, § 2, repealed Laws 1945, ch. 121, § 2. Laws 1947, ch. 96, contained a preamble which read: 
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49-7-1 


"Whereas, by section 1, chapter 121 of the 1945 Session 
Laws, the board of trustees of the town of Las Vegas (admin- 
istering the land grant known as the Las Vegas land grant) 
was authorized and empowered to expend the sum of $30,000 
in constructing a memorial in honor of all of the men and 
women of San Miguel County, New Mexico, who served in the 
- armed forces of the United States of America; and 

"Whereas, by section 2, of said act, it was provided that 
the said memorial shall be constructed on the site at pres- 
ent occupied by the old courthouse on West National Av- 
enue in the town of Las Vegas; and 

"Whereas, said old courthouse site is not available for 
said purpose, and said funds so authorized are not suffi- 
cient to construct a suitable memorial building; and 

"Whereas, the town of Las Vegas is named as grantee in 
the patent from the United States of America for the said 
land grant, and is the principal beneficiary thereof; and 


MANZANO GRANT 


49-7-4,2 


"Whereas, the schools of the town of Las Vegas are 
overcrowded, and there is an imperative need for an ad- 
ditional school building; and 

"Whereas, the board of trustees of the town of Las Vegas 
(administering that land grant known as the Las Vegas 
land grant) and the veterans of San Miguel County, as 
represented by the various organizations of the veterans 
of San Miguel County, are of the opinion that the said 
sum of $30,000 so intended for the construction of a vet- 
erans' memorial, may be better used towards the cost of 
constructing a suitable public school building within the 
exterior boundaries of the town of Las Vegas; providing 
that the said school building shall be named 'Veterans 
Memorial Public School." 

The act of congress referred to in this section is 12 Stat. 
v5 ea 


ARTICLE 7 


Manzano Grant 


Sec. 

49-7-1. Repealed. 
49-7-2. Repealed. 
49-7-3. Repealed. 
49-7-4. Repealed. 
49-7-4,1. Repealed 


49-7-1. Repealed. 


Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-1 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 1, relating 
to body corporate, title, power to sue and be sued, effective 


49-7-2. Repealed. 


Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-2 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 2, relat- 
ing to management of grant, commissioners, election, 


49-7-3. Repealed. 


Repeals. — Laws 2019, ch. 241, Rad seeps 49-7-3 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 4, relat- 
ing to appointment of officers, duties, bond of treasurer, 


49-7-4, Repealed. 


Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-4 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 5, relat- 
ing to deeds for agricultural purposes, limitation, effective 


49-7-4.1. Repealed. 


Repeals. — Laws 2019, ch, 241, § 2 repealed 49-7-4.1 
NMSA 1978, as enacted by Laws 1987, ch. 163,.§ 1, re- 
lating to sale of lands held in private ownership to heirs 


49-7-4.2. Repealed. 
Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-4.2 


NMSA 1978, as enacted by Laws 1987, ch, 163, § 2, re- 
lating to voter qualifications, effective June 14, 2019. For 
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Sec. 

49-7-4.2. Repealed. 
49-7-4.3, Repealed. 
49-7-5. Repealed. 
49-7-6, Repealed. 


June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


qualifications, effective June 14, 2019. For provisions 
of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource:com. 


June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com, 


of original owners, effective June 14, 2019. For provisions 
of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 
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49-7-4,3 


49-7-4.3. Repealed. 


Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-4.3 
NMSA 1978, as enacted by Laws 1993, ch. 290, §'1) relat- 


ing to commissioners, limitations with respect to certain’ 


49-7-5. Repealed. 


Repeals. — Laws 1988, ch. 25, § 1 repealed 49-7-5 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 6, relating 


49-7-6. Repealed. 


Repeals. — Laws 2019, ch. 241, § 2 repealed 49-7-6 
NMSA 1978, as enacted by Laws 1907, ch. 39, § 7, relat- 


ing to compensation of commissioners, expenses, effective 


ARTICLE 8 


LAND GRANTS 49-8-2 


lands, effective June 14, 2019. For provisions of former 
section, see’ the 2018 NMSA 1978 on NMOneSource.com. 


to taxation by the commissioners of persons interested i in 
the grant, effective May 18, 1988. 


June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


Nuestra Senora del Rosario, San Fernando y Santiago Grant 


Sec. 

49-8-1. Nuestra Senora del Rosario, San Fernando y San- 
tiago Grant; trustees; election. 

49-8-2,. Elections; right to vote. 


Sec. 
49-8-3. Officers; meeting; vacancies. 
49-8-4, Board of trustees; powers. 


49-8-1. Nuestra Senora del Rosario, San Fernando y Santiago Grant; 


trustees; election. 


The government and control of the common lands of the land grant: known as the "Nuestra Se- 
nora del Rosario, San Fernando y Santiago land grant" is vested in five trustees, to be known of- 
ficially as "the board of trustees of the Nuestra Senora del Rosario, San Fernando y Santiago land 
grant", who shall be elected biennially by the owners of interests in the grant either aig inheritance 


from the original grantees or by purchase from an heir. 


History: Laws 1909, ch. 52, § 1; Code 1915, § 862; 
C.S. 1929, § 29-801; 1941 Comp., § 9-801; 1953 Comp., § 
8-8-1; Laws 1997, ch. 16, § 1. 

Compiler's notes. — This article, which was identical 
with Article 7 of Chapter 22 of the 1915 Code, was not re- 
enacted by its inclusion in that codification, but was com- 


The 1997 amendment, effective June 20, 1997, added 
the section heading, substituted "five trustees" for "three 
trustees" and "elected biennially" for "elected annually", 
and made minor stylistic changes. 


ANNOTATIONS 


piled for convenience only. Am, dur. 2d, A.L.R. and C.J.S. references. —'73B 


C.J.S. Public Lands § 205. 


49-8-2, Elections; right to vote. 


A. On the first Monday of April of each alternate year, an election shall be held after the trust- 
ees have given at least seven days notice thereof by posting not less than five notices in conspicuous 
places within the grant, which shall include the post offices at Truchas, Cordova, formerly known 
as Quemado, and Chimayo. Except as provided in Chapter 49, Article 8 NMSA 1978, the election 
shall be conducted as nearly as practical in the same manner as provided in the Election Code 
[Chapter 1 NMSA 1978] for the conduct of general elections, provided that the board of trustees of 
the Nuestra Senora del Rosario, San Fernando y Santiago land grant and the secretary of the board 
shall perform the functions designated in that code for the county commission and the county clerk, 
respectively, and provided further that no registration shall be required. Official ballots for voting 
shall contain the names of not less than five owners of interests in the grant. The five persons re- 
ceiving the highest number of votes shall be elected as trustees for the ensuing two years. 
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Ee 


49-8-3 NUESTRA SENORA DEL ROSARIO, SAN FERNANDO Y SANTIAGO GRANT 49-8-4 


B. At all elections, every owner of an undivided interest in the grant shall be entitled to one 
vote. The trustees in charge of the election shall prepare from the best information obtainable a 
list of all owners of interest in the grant and shall deliver the list to their successors. Any person 
claiming to be the owner of an interest whose claim is not admitted by the trustees may file with 
them an oath in writing, stating that he is an owner and giving as fully as he can the chain of title 
to his interest. If his claim‘is substantiated by the oaths in writing of two owners of such interests, 
he shall be permitted to vote at the election. 


History: Laws 1909, ch. 52, § 2; Code 1915, § 863; on like notice and in like manner, at which the existing 
C.S. 1929, § 29-802; 1941 Comp., § 9-802; 1953 Comp., § trustees should act.as inspectors. The 1915 Code compil- 
8-8-2; Laws 1997, ch, 16, § 2. ers deleted the temporary provisions and rephrased the 

Compiler' s notes, — This section first appeared in its portions thereof governing the manner of subsequent elec- 
present form in the 1915 Code, As originally enacted in tions, 

1909, it appointed three named individuals as commis- The 1997 amendment, effective June 20, 1997, added 


sioners to hold the first election of trustees and provided the section heading and rewrote this section. 
that a similar election be held in each succeeding year, 


49-8-3. Officers; meeting; vacancies. 


The members of the. board of trustees so elected shall meet within one bene after the election 
and organize by the election of a president, secretary and treasurer who shall perform such duties 
as may be required of them by the board. A majority of the board shall constitute a quorum for the 
transaction of business. All meetings of the board shall be open to all owners of interests in the 
grant, who shall have:the right to be present and to be heard on all matters on which they may be 
interested. If a vacancy occurs in the board, the remaining members shall fill the vacancy by. ap- 
pointment until the next election. The board may make such rules as to its meetings and order of 
business as it deems proper. 


History: Laws 1909, ch. 52, § 3; Code 1915, § 864; at ithe beginning of the first sentence, substituted "deems 


C.S. 1929, § 29-803; 1941 Comp., § 9-803; 1953 Comp., § proper" for "shall think proper" at the end of the last sen- 
8-8-3; Laws 1997, ch. 16, § 3. tence and made minor stylistic changes throughout the 
The 1997 amendment, effective June 20, 1997; added section. 


the section heading, inserted "trustees" following "board"... 


49-8-4. Board of trustees; powers. 


The board of trustees shall have the following general powers: 

A. to control, care for and manage the common lands of the grant and all the property per- 
taining thereto, to prescribe the terms on which they may be used and to make all necessary and 
proper regulations for the government thereof; | 

B. to sue and be sued under the title set forth in Section 49-8-1 NMSA 1978; . 

C. \to lease any portions of the common land or the pasturage thereon and to sell any timber, 
wood, stone, grass or other product or personal property of the grant; 

D. to pay all taxes and other expenses due on the common land; and 

BE in case the income exceeds the expenses, to expend the balance to benefit all the:owners 
equitably or for improvements upon Rie common land that will be for the general benefit of the 
owners. 

The board of dle shall make a cet in writing of its transactions during ties pkobeding 
year, including an account of all money received and neg at the npening of the annual meet- 
ing of the owners. 


History: ror 1909, ch. 52, § 4; Code 1915, § 865; the end of Subsection B, substituted "to benefit all the 
C.S. 1929, § 29-804; 1941 Comp., § 9-804; 1953 Comp., § owners equitably or for" for "in such" in Subsection E, 


8-8-4; Laws 1997, ch. 16, § 4. substituted "board of trustees" for "board" at the begin- 

The 1997 ainiondnent, effective June 20, 1997, added ning of the last paragraph, and deleted "of interests at 
the section heading, substituted "board of trustees" for the time of each annual election" at the end of that para- 
"board" in the introductory paragraph, substituted "set graph; and made minor stylistic changes throughout the 


forth in Section 49-8-1 NMSA 1978" for "aforesaid" at section, 
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49-9-1 LAND GRANTS -: 49-9-1 


ARTICLE 9 


Socorro Grant 


Sec. Sec. 
49-9-1. Trustees of trae applicants for deeds; city of So- 49-9-6. Issuance or refusal to issue deeds; contesting 
corr right of possession. 
49-9-2, Persons entitled to deed; refusal to grant; appeal 49-9-7, Distribution of fees. 
to district court. 49-9-8. Disposition of lands; ground rent; deeds; ap- 
49-9-3. Application for deed; fee; survey of land; investi- praisal, 
gation; execution of deed. 49-9-9. Disposition of proceeds of find sales. 
49-9-4, Notice of application; publication; protest; time 49-9-10. Ordinances for enforcement of act. 
limit on application, 49-9-11, Attorney's fees; method of payment. 
49-9-5. Protests; institution of suit; adjustment of contro- 49-9-12.. Application of article. 
versy. 


49-9-1. [Trustees of grant; applicants for deeds; city of Socorro.] - 


Whereas, the court of private land claims, at a session of said court held in the city of Santa Fe, in 
the month of August, in the year 1892, did make and enter of record its decree granting and confirm- 
ing to the city of Socorro and Candelario Garcia, in trust, for the beenfit [benefit] of said city and the 
inhabitants thereof, four square Spanish leagues of land, having for their center the center of the Ro- 
man Catholic church of the city of Socorro, and have [having] for their boundaries one Spanish league 
distant from the center of said Roman Catholic church to each cardinal point of the compass; and 

Whereas, said decree confirmed said land to the city of Socorro and to Candelario Garcia, in 
trust, for the use and benefit of the holders thereon and those holding any portion of said land 
from or under any lawful authority, and as to those lands not held by private ownership under any 
lawful deed or grant, were decreed to be held by said city and said Candelario Garcia, in trust, for 
the whole people of said grant; and 

Whereas, there is a large quantity of said lands so confirmed as aforesaid held in severalty by 
persons claiming ownership thereof or interest therein, and such persons are entitled to deeds to the 
same from said trustees and are entitled to have their titles perfected to said lands so held in sever- 
alty, and there is also a large portion of the said lands within the limits of said grant not claimed or 
held in severalty, and the title to which is held by said trustees, in trust, as aforesaid; and 

Whereas, there is no power or authority given to said city or said Candelario Garcia by said 
decree or by law to carry out said trust, or to make deeds to the persons owning portions of said 
grant in severalty, or to sell or to dispose of the portion of such grant the title to which is held by 
said trustees as aforesaid, and it is necessary that such power and authority should be given to the 
said trustees; wherefore, 

Be it enacted by the authority aforesaid that said Candelario Garcia, who is the bate with 
said city, shall have the right and power, if he so desires, to surrender and convey his trust in said 
lands to said city of Socorro, and in case he, the said cotrustee with said city, shall decline, neglect, 
refuse or be unable because of death or otherwise, or unwilling to act in conjunction with said city 
to carry out said trust in the manner and under authority herein given, then in such case said city 
of Socorro shall be and is hereby made the sole trustee herein to carry out said trust; and that said 
city, in the event of said cotrustee failing, neglecting or being unable to’act as aforesaid, be and it 
is hereby vested with the sole and full power to carry out and execute said trust. 

And the said city council of said city, in the event it becomes the sole trustee, shall by its mayor 
and city clerk make, execute and deliver a deed or deeds conveying to any individual, company or 
corporation applying for the same a full and complete title to all of the property so conveyed, the said 
individual or corporation or company first satisfying said city council that he or it is entitled to such 
deed or deeds for which the land or lands or some portion thereof or interest therein for which appli- 
cation for deed or deeds have been so made: provided, that if the said cotrustee acts with said city in 
the execution of this trust he shall sign and execute said deed or deeds in conjunction with said city. 


History: Laws 1898, ch. 77, § 1; 1909, ch. 143, § 1; Bracketsd material. — The bracketed material was 
Code 1915, § 866; C.S, 1929, § 29-1001; 1941 Comp.,, § inserted by the compiler and is not part of the law. 
9-901; 1953 Comp., § 8-9-1. 
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49-9-2 SOCORRO GRANT 49-9-3 


Compiler's notes. — This article was derived from 
Article 8 of Chapter 22 of the 1915 Code and was not re- 
enacted by its inclusion in that See but was com- 
piled for convenience only. 


~ ANNOTATIONS 


whereby the various claimants to lots in the Socorro grant 
might acquire deeds to the same upon establishing their 
rights thereto. City of Socorro v. Cook, 1918-NMSC-072, 
24.N.M. 202, 173 P. 682. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 73B 
C.J.S. Public Lands § 205, 


Legislative purpose. — It was the purpose of the 
legislature hereby to authorize and define a procedure 


49-9-2. [Persons entitled to deed; refusal to grant; appeal to district court.] 


Any person, company or corporation who shall, by themselves or by or through their grantors, 
have been in the actual continuous and undisputed possession of any portion of any of said lands 
within the limits of said grant for a period of ten years next immediately preceding the date of the 
entering of the said decree of said land court confirming said grant to said trustees, or who shall 
be the owner of any portion of the said lands under any deed or conveyance from the original town 
of Socorro, or from or by or through any conveyance from any of the original settlers or lotholders 
within the limits of said grant, or from any deed or conveyance from any other lawful authority, 
shall be entitled to a deed as against said trustees to that portion of said land of which he, it or 
they shall have been so in possession, or to which he, it or they shall have title thereto as afore- 
said: provided, however,.that the action of said city council or trustees in refusing said deed to any 
person, company or corporation shall not be final, but all question as to the right of said person, 
company or corporation to said deed or deeds shall be left to the determination of the district court 
in the county where said grant is situated, in a proper proceeding instituted therefor by said indi- 
vidual, company or corporation within thirty days after the refusal of said city council or trustees 
to execute said deed, and the court in determining the right of said person, company or corporation 
to said deed or deeds for said lands as against said city and trustees shall be governed by the same 
rules of law and equity as now govern the courts of this state in determining the rights and titles 
to lands as between individuals, subject to the provisions of this article. 


History: Laws 1893, ch. 77, § 2; 1909, ch. 148, § 2; 
Code 1915, § 867; C.S. 1929, § 29-1002; 1941 Comp.,, § 
9-902; 1953 Comp., § 8-9-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — The word "section" was substituted 
for "act" at the end of the section by Laws 1909, ch. 148, § 2, 
and the 1915 Code compilers changed it to "article." 

. Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

For scope of review of the district court, see Zamora v. Vil- 

lage of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995), 


ANNOTATIONS 


Deed not subject to collateral attack. — Where 
the city council of Socorro, which was created a special 


tribunal by the legislature for the purpose of investi- 
gating and determining who were entitled to deeds to 
lands within the limits’ of the grant, after due notice 
and investigation, had adjudged that applicant's prede- 
cessor in title was entitled to a deed for land claimed, 
and deed was executed and delivered pursuant to such 
finding, and no direct proceeding was instituted by any- 
one to test right of such claimant or his title to such 
lands within 12 months after the passage of the Laws 
of 18938, ch. 77, or the assertion of said claim, as autho- 
rized and limited by Section 6 of the act (49-9-6 NMSA 
1978), question of applicant's predecessor's right and 
title to the land in dispute became res judicata and 
not subject to collateral attack. City of Socorro v. Cook, 
1918-NMSC-072, 24 N.M. 202, 173 P. 682; distinguished 
in Petroleum Club Inn Co. v. Franklin, 1963-NMSC-133, 
72 N.M. 347, 383 P.2d 824. 


49-9-3. [Application for deed; fee; survey of land; investigation; 


execution of deed. | 


Any person, company or corporation desiring a deed or deeds from said city or trustees to any 
portion of said lands as aforesaid, shall make application to said. city council in writing therefor by 
filing his or its application with the city clerk of said city, setting forth a description of the lands 
claimed by him or it, by lots, blocks, dimensions, boundaries and quantities, so that the same can 
be readily identified, and shall briefly set forth the nature of his or its title thereto, and the man- 
ner in which the same has, been obtained, which application shall be signed and sworn to by the 
party or parties applying therefor; said application shall be accompanied by a fee of fifteen dollars 
($15.00), which fee shall be all the fee required or collected from any such applicant: provided, that 
an applicant must, if required by the council of said city, cause the land claimed to be surveyed 
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49-9-4 LAND GRANTS 49-9-5 


and the costs of making such survey shall be paid by the applicant. Said application when so made 
shall be by the mayor of said city referred to the city attorney, or some other attorney whom he 
may designate who shall investigate said application and if upon investigation such applicant ap- 
pears to be entitled to a deed and no protest has been filed by the said city, or by any other person, 
for himself or on behalf of said city, against the granting of said deed as hereinafter provided, then 
the said attorney or attorneys shall, within thirty (30) days after the filing of said application and 
reference of the same to him, or them, prepare a deed in proper form covering the said land to the 
person, company or corporation entitled thereto, and shall make his report upon said application 
and deliver the said deed to the said city council, which may order the mayor and city clerk of said 
city to sign and execute said deed on behalf of said city and said cotrustee may also sign the same. 


History: Laws 1893, ch. 77, § 3; 1909, ch. 143, § 3; ‘Bracketed' material. — The bracketed material was 
Code 1915, § 868; C.S. 1929, § 29-1003; 1941 Comp., § inserted by the compiler and ‘is not part of the law. | 
9-903; 1953 Comp., § 8-9-3, He) 


49-9-4. [Notice of application; publication; protest; time limit on © 
application. ] | | 


When application shall be made, as herein provided, for a deed to any portion of the lands within 
the limits of such grant, the clerk of said city is hereby required, within'ten (10) days after the 
receipt of such application, to publish a notice of the same in a newspaper published and of gen- 
eral circulation in said city in one issue of said newspaper, giving in said notice the name of the 
applicant and a description of the lands for which a deed is asked. Any person, or persons, either 
on behalf of themselves or on behalf of said city who claims an adverse interest in any part or por- 
tion of land or lands for which application for'a deed, or deeds, is so made, shall have the right to 
file, at any time within thirty (30) days after the publication of such notice, a protest against the 
execution of a deed, or deeds, to the applicant or applicants for the land applied for, or such portion 
thereof in which he or they may claim an interest, which protest shall be in writing, setting forth 
the ground of his, or their, objection and a description of that portion of the land in which he, or 
they, for themselves, or for said city, claim an adverse interest, and shall be sworn to by at least 
one protestant and filed with the city clerk of said city: provided, that if said protest is filed on. be- 
half of said city the same shall be signed and sworn to by at least ten (10) citizens ofthe said city 
who are the owners of real estate within said grant. And provided, further, that no deed shall be 
executed by either said city or said cotrustee under any such application, unless said application is 
filed with the said city clerk within five years from the 18th day of March, A.D. 1909, and all lands 
within the limits of said grant for which a deed has not been executed by said city, or for which 
application has not been made within said five years, shall be the property of said city of Socorro. 


History: Laws 1893, ch. 77, § 4; 1909, ch. 148, § 4; Bracketed material. — The bracketed material was 
1912, ch. 60, § 1; Code 1915, § 869; C.S, 1929, § 29-1004; inserted by the compiler and is not part of the law. 
1941 Comp., § 9-904; 1953 Comp., § 8-9-4. 


49-9-5. [Protests; institution of suit; adjustment of controversy.] 


The individual, company or corporation filing said protest shall be required to follow the same with 
a proper proceeding in law or in equity, instituted in the proper district court:of said county in which 
‘said city is located, against the said party or parties applying for said deed or deeds to said land 
to test the question as to who is the owner of said land and entitled to the deed therefor from said 
trustees: provided, that if said protest shall be filed by said citizens on behalf of said city as aforesaid, 
then said city and trustees shall institute and prosecute said ’suit in the name and on behalf of and 
at the expense of said city. Said suit or proceeding shall be instituted by the party filing said protest 
within twenty days of the filing of said protest: provided, that if the party filing said protest is in 
possession of said land then the adverse party shall institute said suit within said time, and the city 
council and trustees of said city shall withhold the execution and delivery ‘of any deed to either of 
said parties for any portion of said land so in controversy until such controversy shall be settled and 
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49-9-6 SOCORRO GRANT 49-9-7 


the court shall determine as to who is rightfully entitled to the deed therefor from said city or town: 
provided, that parties to such controversy shall have the right to amicably adjust said controversy as 
to such land and upon such adjustment shall file a statement thereof with the city clerk, and upon 
such statement being filed the city council and trustees shall cause to be executed deed or deeds to 
the parties as may be agreed upon between them and shown in such adjustment so filed. 


History: Laws 1893, ch. 77, § 5; Code 1915, § 870; 
C.S. 1929, § 29-1005; 1941 Comp., § 9-905; 1958 Comp., 
§ 8-9-5. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


49-9-6. [Teeter ce or refusal to issue deeds; contesting right of 
_ possession. ] 


If no protest should be filed with the city clerk against the granting of said deed to any applicant, 
within the time and manner as above provided, or if the said protest should be filed and the party 
whose duty it is fails or neglects to institute his proceeding in the district court contesting the 
right of said applicant to said deed within the time as above provided, the said city council shall be 
authorized to make, execute and deliver a deed for the said land to the person who shall have first 
applied for said deed: and provided, further, that should any person make application for a deed to 
any portion of said land within the limits of said grant, and should said city council, upon investi- 
gation thereof, be not satisfied that the land for which such deed is applied for is in fact owned by 
said applicant, then said city council shall refuse to execute or cause to be executed a deed to said 
applicant for said land until the court shall determine, in a proceeding properly instituted there- 
for, that the city should execute said deed to said applicant; or in case any individual, company or 
corporation shall be in possession of or shall claim any part or portion of the land within the limits 
of said grant to which they or it may be not entitled as against said city holding said lands in trust 
as aforesaid, then the city council of said city shall direct the city attorney, or other attorney or 
attorneys, to institute on behalf of said city and said trustees a proper proceeding in the district 
court in which the said grant is situated to contest the right and title of said individual, company 
or corporation to any of said lands so held or claimed, which suit shall be instituted by said. city 
against said parties within twelve months after February 23, 1893, or within twelve months after 
the said claim is so set up to said lands by said individual, company or corporation. 


History: Laws 1893, ch. 77, § 6; 1909, ch. 143, § 5; 
Code 1915, § 871; C.S. 1929, § 29-1006; 1941 Comp., § 
9-906; 1953 Comp., § 8-9-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Deed not subject to collateral attack. — Where the 
city council of Socorro, which was created a special tribu- 
nal by the legislature for the purpose of investigating and 
determining who were entitled to deeds to lands within 
the limits of the grant, after due notice and investiga- 
tion, had adjudged that applicant's predecessor in title 


49-9-7, [Distribution of fees. | 


was entitled to a deed for lands claimed, and deed was 
executed. and delivered pursuant to'such finding, and no 
direct proceeding was instituted by anyone to test the 
right of such claimant or his title to such lands within 
twelve months after the passage of Laws 1893, ch. 77, or 
the assertion of said claim as authorized and limited by 
this section and Section 2 of the act (49-9-2 NMSA 1978), 
question of applicant's predecessor's right and title to the 
land in dispute became res judicata and not subject to col- 
lateral attack. City of Socorro v. Cook, 1918-NMSC-072, 24 
N.M. 202, 173 P. 682; distinguished in Petroleum Club Inn 
Co. v. Franklin, 1963-NMSC-133, 72 N.M. 347, 383 P.2d 
824, 


Out of the fifteen dollars ($15.00) which shall be paid by any applicant for a deed as hereinbefore 
provided, to the city clerk, the said city clerk shall receive on [one] dollar ($1.00) for his services. 
The attorney, or attorneys, to which such application is referred shall receive ten dollars ($10.00) 
and the publisher of the newspaper, in which the notice herein provided for is ile ge Ok shall 
receive four dollars ($4.00). 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1909, ch. 1438, § 6; Code 1915, § 872; 
C.S. 1929, § 29-1007; 1941 Comp., § 9-907; 1953 Comp., 
§ 8-9-7. 
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49-9-8. [Disposition of lands; ground rent; deeds; appraisal.] - 


As to all of said lands within the limits of said grant which are not owned in severalty by indi- 
viduals, companies or corporations and which are in and by said decree of said.court of private land 
claims decreed to belong to said city and cotrustee, in trust, for the benefit of the inhabitants of said 
grant, said city council and trustees shall have the power and authority to sell and dispose of said 
lands at public or private sale for the best possible price they can obtain for the same, which said 
sales of said lands shall be duly advertised before said sales are made. Such city council'and trustee 
shall have the right to sell and dispose of said lands or lease or rent the same or any part thereof 
in such parcels and in such portions and in such manner and upon such terms as the city council 
of such city may deem best, and shall have the right to sell and dispose of the same for cash or on 
credit and may provide for perpetual ground rent in the way of interest for any unpaid purchase 
money and may make titles forfeitable for nonpayment of such ground rents in such manner and 
upon such terms as it may think most conducive to the benefit and advantage of the inhabitants of 
said grant, and shall make and execute and deliver all necessary deeds in the premises: provided, 
that the said land and no portion thereof shall. be sold as above provided until said lands so offered 
for sale shall first be appraised by three disinterested property owners resident on said grant, ap- 
pointed by said city council, at its full cash value: and provided, that no sale shall be made unless 
the said land so sold shall bring at such sale at least two-thirds of such appraised value. 


History: Laws 1893, ch. 77, § 8; Code 1915, § 873; C.S. Bracketed material. — The bracketed material was 
1929, § 29-1008; 1941 Comp., § 9-908; 1953 Comp., § 8-9-8. ‘inserted by the compiler and is not part of the law. 


49-9-9. [Disposition of proceeds of land sales.] - 


All proceeds realized on the sale ofsaid lands so made as aforesaid shall be appropriated to pay 
off the bonded indebtedness of the city of Socorro or for public improvements within the limits of 
said grant as may be determined by the city council of said city. 


History: Laws 1893, ch. 77, § 9; Code 1915, § 874; Bracketed material. — The bracketed material was 
Laws 1921, ch, 180, § 1; C.S. 1929, § 29-1009; 1941 inserted by the compiler and is not part of the law. 
Comp., § 9-909; 1953 Comp., § 8-9-9. 


49-9-10. [Ordinances for enforcement of er 


The city council of said city is hereby authorized and empowered to enact and pass all ordi- 
nances, rules and regulations necessary to enable said city, with the aid of its cotrustee, to carry 
out and fully perform all the duties and powers herein by this act granted to said city, 


History: Laws 1893, ch. 77, § 10; Code 1915, § 875; Compiler's notes, — The term "this act" referred to 
C.S. 1929, § 29-1010; 1941 Comp., § 9-910; 1953 Comp., Laws 1893, ch. 77, §§ 1 to 11, compiled as 49-9-1 to 49-9-6, 
§ 8-9-10. 49-9-8 to 49-9-10, 49-9-12 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


49-9-11. [Attorney's fees; method of payment. |] 


It is hereby made the duty of the mayor and city clerk to ascertain the amount of indebtedness 
outstanding on account of attorney's fees for services rendered in behalf of securing title to the land 
grant of such city and certify such indebtedness to the city treasurer, who shall register the same in 
his books, giving the description and form of such indebtedness; if in bonds, the number, the amount, 
rate of interest, when due and date of issue. The mayor and city clerk shall endorse on such evi- 
dences of indebtedness issued in payment of attorney's fees, hereinbefore mentioned, the following: 

"The within evidence of indebtedness has been issued in payment of attorney's fees for services 
rendered in behalf of securing title for land grants for the city of Socorro." 

Such evidence of indebtedness shall constitute a preference claim against ha “ith city Arle a 
lien upon its lands and the city treasurer is hereby required upon presentation of such.evidence of 
indebtedness so certified in whatever form the same may be, to pay the interest or principal when 
due out of any moneys on hand, except the water interest funds, and said city is hereby authorized 
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to sell any portion of its lands and apply the proceeds thereof to the payment of the indebtedness 
hereinbefore mentioned. 


History: Laws 1909, ch. 143, § 8; Code 1915, § 876; | Bracketed material. — The bracketed material was 
C.S, 1929, § 29-1011; 1941 Comp., § 9-911; 1953 Comp., inserted by the compiler and is not part of the law. 
z § 8-9-11, : 


49-9-12. [Application of article.] 


This article is intended to apply to the grant of land heretofore made and confirmed to the city 
of Socorro and Candelario Garcia, trustee, and to none other. 


History: Laws 1893, ch. 77, § 11; Code 1915, § 877; Compiler's notes. — For meaning of "this article," see 
C.S, 1929, § 29-1012; 1941 Comp,., § 9-912; 1953 Comp., the compiler's notes to 49-9-1 NMSA 1978. 
§ 8-09-12, ; 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 10 


Tecolote Grant 


Sec. Sec, 

49-10-1. Repealed. .. ... 49-10-4, Repealed. 
49-10-2. Repealed. '  49-10-5, Repealed. 
49-10-38. Repealed. 49-10-6, Repealed. 


49-10-1. Repealed. : 
Repeals. — Laws 2013, ch. 83, § 2 repealed 49-10-1 June 14, 2018. For provisions of former section, see the 


NMSA, as enacted by 1903, ch. 77, § 1, relating to manage- 2012. NMSA 1978 on NMOneSource.com. 
ment by board of trustees and corporate powers, effective 


49-10-2. Repealed. 
Repeals. — Laws 2013, ch. 83, § 2 repealed 49-10-2 provisions of former, section, see the 2012 NMSA 1978 on 


NMSA, as enacted by Laws 1903, ch, 77, § 2, relating to NMOneSource, com. 
Se a aid of trustees, effective June 14, 20138, For 


49-10-3. Repealed. 


Repeals. — Laws 2018, ch. 83, § 2 repealed 49-10-83 notice of election, effective June 14, 2018. For provisions 


NMSA, as enacted by Laws 1903, ch. 77, § 3, relating to of former section, see the 2012 NMSA 1978 on NMOne 
election of trustees, qualifications of electors, canvass and Source.com, 


49-10-4. Repealed. 


Repeals. — Laws 2013, ch. 83, § 2 senealee 49-10-4 effective June 14, 2013..For provisions of former section, 
NMSA, as enacted by Laws 1903, ch. 77,8 4, relating to se- see the 2012 NMSA 1978 on NMOneSource.com. 
lection of officers, bond of secretary-treasurer and duties, . 


49-10-5. Repealed. | 


Repeals. — Laws 2013, ch. 83, § 2 ey 49-10-5 transfer, effective June 14, 2013. For provisions of former 
NMSA, as enacted by Laws 1903, ch, 77, § 5, relating section, see the 2012 NMSA 1978 on NMOneSource.com. 
to powers of trustees and limitations on real property 


7 


49-10-6. Repealed. 


Repeals. — Laws 2013, ch. 83, § 2. repealed 49-10-6 effective June 14, 2013. For provisions of former section, 
NMSA, as enacted by Laws 1903, ch, 77, § 6, relating see the 2012 NMSA 1978 on NMOneSource.com. 
to meetings of trustees, compensation and expenses, 
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ARTICLE 11 
Land Grant Support 
Sec. Sec 
49-11-1. Short title. 49- 1i- 4, Land grant support program; council director 
49-11-2. Definitions. powers and duties. . 
49-11-38. Land grant council; purpose. 49- 11 B. Report to governor and legislature. 
49-11-6. Land grant-merced assistance fund created; dis- 


tribution. 


This act [49-11-1 through 49-11-5 NMSA 1978] may be cited as the "Land Grant Support Act", 


History: Laws 2009, ch. 94, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 94 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


49-11-2. Definitions. 


As used in the Land Grant Support Act: 
A. "council" means the land grant council; and 
B. "land grant" means a patented community land grant-merced organized and operating 
as a political subdivision of the state. 


History: Laws 2009, ch. 94, § 2. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 94 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


49-11-3. Land grant council; purpose. 


A. The "land grant council" is created and is administratively attached to the department of 
finance and administration. The general purposes of the council are to establish a land grant sup- 
port program to provide advice and assistance to land grants and to serve as a liaison between 
land grants and the federal, state and local governments. ~ ) 

B. The council shall consist of five members appointed by the governor from the boards of di- 
rectors of land grants for staggered terms of four years, with two members of the initial council 
selected by lot to serve an initial term of two years. 

C. The council may hire staff and contract for services to carry out the purposes of the Land 
Grant Support Act. 

D. The council shall appoint a chairperson and may appoint such other officers as it Pec 
necessary. 

K. The council shall meet at least quarterly. Meetings of the council shall be called by the 
chairperson of the council or at the request of at least three members of the council. 

F. Members of the council are entitled to receive per diem and mileage in accordance with the 
provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 2009, ch. 94, § 3. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 94 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


49-11-4. Land grant support program; council director powers and 


duties. 
A. The council, through its staff or contract agents; may apply for and accept any public or 
private grants, gifts or donations for the benefit of the land grant support program, the council or 
land grants in general or particular. 
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B. The council, through its staff or contract agents, may: 

(1) assist land grants in all areas of land grant fiscal and programmatic management, in- 
cluding planning, economic development and infrastructure development; 

(2) establish cooperative purchasing capabilities for land grants; 

(3). perform special studies and undertake surveys of interest to land grants and report 
the findings; 

(4) serve as fiscal agent and administrator for federal and state grants-in-aid and other 
funding for a land grant when necessary; 

(5) facilitate or enter into agreements with state and federal agencies on behalf of land 
grants; 
(6) enter into contracts to carry out the purposes of the Land Grant Support Act; and 
(7) provide other assistance to land grants. 

C. The council, through its staff or contract agents, shall: 

(1) facilitate the exchange of experience and advice among land grants; 

(2) serve as a liaison between land grants and federal, state and local agencies; 

(3) promote cooperation between land grants and, by consultation and advice, assist in the 
coordination of land grant programs; 

(4) provide board development opportunities and ee assistance to the governing 
boards of land grants; 

(5) provide short- and long-range planning assistance to land grants; 

(6) conduct training sessions for land grants on topics of interest, such as: 

(a) local, state and national zoning trends and concerns and other land-use issues; 

(b) state requirements for political subdivisions on such topics as open meetings, pub- 
lic records, procurement, risk management, tort claims and financial accountability; 

(c) techniques of historical research; 

(d) grant writing; 

(e) economic development strategies; and 

(f) rangeland management and water conservation; 

(7) disseminate information to relevant federal, state and local agencies on land grant is- 
sues and activities and, when requested, on the status of individual land grants; 

(8) develop and promote federal legislation for an appropriate congressional response to 
longstanding community land grant claims in New Mexico; and 

(9) review state and federal policies, plans and legislation affecting land grants in New 
Mexico. 


History: Laws 2009, ch. 94, § 4. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 94 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


49-11-5. Report to governor and legislature. 


The council shall report to the governor and the legislature by December 1 of each year on the 
state of land grants in New Mexico and the activities of the council for that year. 


History: Laws 2009, ch. 94, § 5. communications and roads statewide shall not be ex- 


Effective dates, — Laws 2009, ch, 94 contained no ef- pended for the original purpose but is appropriated to 
fective date provision, but, pursuant to N.M. Const., art. the following agencies in the following amounts for ex- 
IV, § 23, was effective June 19, 2009, 90 days after the penditure in fiscal years 2009 through 2011 for the fol- 
adjournment of the legislature. lowing purposes: 

Compiler's notes, — Laws 2009, ch. 94, § 6, effective A. tothe department of finance and administration, 
June 19, 2009, provided that the unexpended balance of fifty thousand dollars ($50,000) to provide technical assis- 
the general fund appropriation to the department of fi- tance to land grants; and: 
nance and administration in Subsection 8 of Section 50 B. to the land grant council, one hundred fifty thou- 
of Chapter 92 of Laws 2008 for land grant facilities and sand dollars ($150,000) to carry out the duties imposed by 
infrastructure projects related to water, wastewater, and the purposes of the Land Grant Support Act. 
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49-11-6. Land grant-merced assistance fund created; distribution. | 


A. The "land grant-merced assistance fund" is created in the state treasury and shall be ad- 
ministered by the department of finance and administration. The fund consists of gifts, grants, 
donations, appropriations to the fund and distributions to the fund made pursuant to the Tax Ad- 
ministration Act [Chapter 7, Article 1 NMSA 1978]. 

B. On or before September 1, 2023 and on or before September 1 of each subsequent year, the 
state auditor shall provide a list to the land grant council of the land grants-mercedes that are 
in compliance with the Audit Act [12-6-1 to.12-6-15 NMSA 1978] and the category of compliance 
required for each land grant-merced pursuant to Subsection B of Section 12-6-3 NMSA 1978,, . 

C. Within thirty days of the receipt of the list of Audit-Act-compliant land grants-mercedes 
and their Audit Act compliance levels provided by the state auditor pursuant to Subsection B of 
this section, the land grant council shall determine the land grants-mercedes on the list that are 
assistance-qualified pursuant to Paragraph (1) of Subsection F of this section and their distribu- 
tion categories pursuant to Subsection D of this section and provide a list of those ASieregauae 
to the department of finance and administration and the state treasurer, , 

D. An assistance-qualified land grant-merced with an annual revenue, calculated on a cash 
basis of accounting, exclusive of capital outlay funds or federal or private grants disbursed directly 
by an administrating agency or previous year distributions from the land grant-merced assistance 
fund, shall receive an annual distribution amount starting in fiscal year 2024 and continuing in 
each subsequent fiscal year in accordance with the following: — 

(1) less than fifty thousand dollars ($50,000), the assistance- qualified land grant-merced 
shall receive a full distribution; 

(2) at least fifty thousand dollars ($50,000) but not more than two hundred fifty thousand 
dollars ($250,000), the assistance-qualified land grant-merced shall receive paventy<iye percent of 
a full distribution; 

(8) at least two hundred fifty thousand dollars ($250,000) but anh more than five hundred 
thousand dollars ($500,000), the assistance-qualified land grant-merced shall receive fifty percent 
of a full distribution; and 

(4) five hundred rere dollars ($500, 000) or more, the aenistanpeaualifiad land grant- 
merced shall receive twenty-five percent. of a full distribution, 

E. Within thirty days of receiving the list of assistance-qualified land porametenA cis pursu- 
ant to Subsection C of this section, the state treasurer shall distribute to each assistance-qualified 
land grant-merced the amount determined pursuant to Subsections C and D of this section. If the 
balance in the fund as of the preceding June 30 exceeds the sum of certified amounts distributed, 
the difference shall revert to the general fund. i 

F. As used in this section: 

(1) "assistance-qualified land grant-merced" means a land grant-merced that has supplied 
an account of its previous fiscal year revenue calculated in the same manner used for an annual 
calculation pursuant to Subsection D of this section to.the.land grant council, is in compliance 
with Chapter 49, Article 1 or 4 NMSA 1978, including having an elected board of trnstecs, and is 
in compliance with the Audit Act; and 

(2) "full distribution" means an amount equal to the annual Leraeiart of es in the land 
grant-merced assistance fund at the start of a fiscal year divided by the total number of assistance- 
qualified land grants-mercedes as determined by the land grant council pursuant to Subsection C 
of this section for that fiscal year, 


t 


History: Laws 2022, ch. 32, § 2. " Effective dates. — Laws 2022;:ch. 32,§ 3 made Laws 
Compiler's notes, — Laws 2022, ch. 32, § 2 was not 2022, ch, 32, § 2 effective July 1, 2022: ‘ 

enacted as part of the Land Grant Support Act, but was 

compiled there for the convenience of the user. ' 
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CHAPTER 50 > 


Employment Law 


1. Labor and Industrial Commission, 50-1-1 to 50-1-9 
2. Corrupt and Coercive Practices, 50-2-1 to 50-2-4 
3. Injunction in Labor Disputes, 50-3-1 to 50-3-2 
4, Labor Conditions; Payment of Wages, 50-4-1 to 50-4-36 
4A, Promoting Financial Independence for Victims of Domestic Abuse Act, 50-4A-1 to 


50-4A-8 
Employment of Women, Repealed 


, Apprenticeship, 50-7-1 to 50-7-7 


Sewer Gas, 50-10-1 to 50-10-6 
. Employee Privacy, 50-11-1 to 50-11-6 


— 
PSD MND 


Employment of Children, 50-6-1 to 50-6-19 


National Employment System, 50-8-1 to 50-8-2 
. Occupational Health and Safety, 50-9-1 to 50-9-25 


12. Employer Immunity for Employee References, 50-12-1 
13. State Directory of New Hires, 50-13-1 to 50-13-4 
14. Workforce Development, 50-14-1 to 50-14-16 

14A. Rapid Workforce Development, 50-14A-1 to 50-14A-7 


15. Day Laborer, 50-15-1 to 50-15-7 
16. Caregiver Leave, 50-16-1 to 50-16-4 


17. Healthy Workplaces, 50-17-1 to 50-17-12 


ARTICLE 1 


Labor and Industrial Commission 


Sec. 

50-1-1. Commission created; selection, term and qualifi- 
cations of members. 

50-1-1.1, 50-1-1.2. Repealed. 

50-1-1.3. Oath of commission members and commission- 
ers|; bond of commissioner]. 

50-1-1.4. Meetings of labor and industrial commission; 
chairman; functions. 

50-1-1.5. Repealed. 

50-1-1.6. Repealed. 

50-1-2. Hearings; location; notice; conduct; witness fees; 
subpoenas; penalty. 

50-1-3. Powers and duties of director of the labor and in- 
dustrial division. 


Sec. 

50-1-4.. Annual report of director of the labor and indus- 
trial division; contents, 

50-1-5. Inspections by director of the labor and industrial 
division; penalty for obstructing; notice; of- 
fenses of director or agents; penalties. 

50-1-6. Free employment agency. 

50-1-7. Reporting violations of labor and industrial laws. 

50-1-7.1. Repealed. 

50-1-8. Occupations exempted from act. 

50-1-9. Repealed. 


50-1-1. Commission created; selection, term and qualifications of 


members. 


A. There is created a three-member "labor and industrial commission." The governor shall 
appoint two members with the consent of the senate who shall hold office at the pleasure of the 
governor for terms of four years. One member appointed by the governor shall be a person who, 
on account of his previous vocation, employment or affiliation can be classed as a representative 
of employers and the other member appointed by the governor shall be a person who, on account 
of his previous vocation, employment or affiliation, can be classed as a representative of employ- 
ees. The third member shall be appointed by the other two members and shall hold office at the 
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50-1-1.1 EMPLOYMENT LAW 50-1-1.4 
pleasure of the appointing members for a term of four years. The third member shall be a person 
who, on account of his previous vocation, employment or affiliation, cannot be classed as a repre- 
sentative of employers or employees. Not more than two members of the commission shall belong 
to the same political party. If a vacancy occurs in a’position appointed by the governor between 
sessions of the legislature the position shall be filled by the governor. A person appointed by the 
governor to fill a vacancy on the commission between sessions shall serve until the next regular 
legislative session. The governor shall designate a chairman of the commission. 

B. Members of the commission shall receive per diem and mileage pursuant to ie Per Diem 


and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 50-1-1, enacted by Laws” 


1979, ch. 204, § 3. 

Repeals. — Section 50-1-9 NMSA 1978 provided for 
the delayed repeal of the labor and industrial commission, 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed 
50-1-9 NMSA 1978, effective July 1, 2007. 

Repeals and reenactments. — Laws 1977, ch, 252, 
§ 26, repealed 59-1-1, 1953 Comp., relating to creation of 
the labor and industrial commission and the selection, 
term and qualifications of its members, and enacted a for- 
mer 50-1-1 NMSA 1978. 

Laws 1979, ch. 204, § 3, repealed former 50-1-1 NMSA 
1978, relating to definitions of "labor and industrial com- 
mission" and "labor commissioner," and enacted a new 
section. 

Compiler's notes, — The labor and industrial commis- 
sion is administratively attached to the Workforce Solu- 
tions Department. See 9-26-7 NMSA 1978. 


50-1-1.1, 50-1-1.2. Repealed. 


Repeals, — Laws 1987, ch. 342, § 34 repealed 50-1-1.1 
and 50-1-1.2 NMSA 1978, as enacted by Laws 1979, ch. 


ANNOTATIONS 


Wage collection authority. — This article and article 
4 of this chapter do not specifically provide the division 
with the authority to issue judgments or warrants for the 
collection of wages. due; rather, these statutes simply al- 
low the division to prosecute a wage collection action in 
magistrate court or district court if it determines that an 
employee's wage claim is: "valid:and enforceable." South- 
worth v. Santa Fe Servs, Inc,, 1998-NMCA-109, 125 N.M. 
489, 968 P.2d 566. 

Am. Jur. 2d, A.L.R. and Cw.S. references. — Em- 
ployer's duty to furnish information regarding financial 
status to employees! representative under National Labor 


; Relations Act, 106 A.L.R. Fed, 694. 


204, §§ 4, 5 relating to the appointment and term and the 
seal of the labor commissioner, effective July 1, 1987. 


50-1-1.3. Oath of commission members and commissioners|; bond of 


commissioner]. 


The members of the labor and industrial commission shall before entering upon the duties of 
their respective offices take an oath for the faithful discharge of those duties. 


History: 1978 Comp., § 50-1-1.3, enacted by Laws 
1979, ch. 204, § 6; 1987, ch. 342, § 26. 

Repeals. — Section 50-1-9 NMSA 1978 provided for 
the delayed repeal of the labor and industrial commission, 
effective July 1, 2014. Laws 2007, ch. 200,:§ 24 repealed 
50-1-9 NMSA 1978, effective July 1, 2007. 

Compiler's notes. — The provisions regarding bond 
of the commissioner, referred to in the catchline, were de- 
leted in the amendment by Laws 1987, ch. 342, § 26, 


The 1987 amendment, effective July 1, 1987, deleted 
"and the labor commissioner" following "commission" and 
deleted the former second sentence which read "The labor 
commissioner shall give bond as provided in the Surety 
Bond Act". 


50-1-1.4. Meetings of labor and industrial commission; chairman; 


functions. 


‘A. It shall be the duty of the labor and industrial commission to meet at the call of the chairman; 
provided, however, that any two members may petition the chairman to call a meeting; and the chair- 
man shall thereupon set a date for the meeting not to exceed five days from receipt of the petition. 

B: The commission shall receive reports from the secretary and act in an advisory asp! to 
the asacckeharyys in the enforcement of labor legislation. 


Histarws 1978 Comp., § 50-1-1.4, enacted by Laws 
1979, ch. 204, § 7; 1987, ch. 342, § 27. 


Repeals. — Section 50: 1-9 NMSA 1978 provided fon 
the delayed repeal of the labor and industrial commission, 
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effective July. 1, 2014. Laws 2007, ch. 200, § 24 repealed Subsection B, substituted "from the secretary" for "from 
50-1-9 NMSA 1978, effective July 1, 2007. the labor commissioner" and."to the secretary" for "to the 
The 1987 amendment, effective July 1, 1987, desig- governor". 


nated the two paragraphs as Subsections A and B, and, in 


ROsisTee tepenled sy yet oh eee vn nee “i 


~ Repeals, — Laws 2007, ch. 200, § 24 repealed’50-1-1.5 2007. For provisions of former section, ae the 2006 NMSA 
NMSA 1978, as enacted by Laws 1979, ch. 204, § 8, relat- on NMOneSourceicom. 
ing to the office of the labor commissioner, effective J uly.1, f ) 


50-1-1.6, Repealed. | ii" 


Repeals, —.Laws._ 1987, ch, 342, § 34 repealed 50-1- relating to the, powers and duties of the labor commis- 
1.6 NMSA 1978, as enacted by Laws 1979, ch. 204, § 9, sioner, effective July 1, 1987. 


50- 1-2. Hearings; location; notice; conduet; witness fees; Be he 
penalty. 


The director of the labor and industrial division shall have the power to hold hearings upon, and 
therein examine witnesses, administer oaths and take testimony in, all matters specified in any 
complaint with him filed and relating to his duties and'the requirements of Chapter 50, Article 
1 NMSA. 1978, which hearings shall-be held in some suitable place in the vicinity in which the 
testimony to be taken is applicable, and may issue subpoena for and:compel the attendance of wit- 
nesses at such hearings; provided, however, that the director of the labor and industrial division 
shall serve upon the employer and such employees as he deems necessary, a written notice of the 
time, place, purpose and scope of the hearing at least ten days prior to the date thereof. At the hear- 
ing, the employer and any employees to be affected by any of the matters and things mentioned in 
the notice shall:have the right to appear in person or by counsel, to cross-examine witnesses and to 
introduce such testimony as is competent, relevant and material to the subject, purpose.and scope 
of the hearing as stated in the notice; provided, however, that no witness fees shall be paid to any 
witness unless he is required to testify at a:place more than five miles from his place of residence, 
in which event the witness shall be paid the same fees as a witness before a district court. Any 
person duly subpoenaed under. the provisions of this section who willfully refuses or neglects to 
testify at the time and place named in the subpoena shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of notless than fifty dollars ($50.00) nor more than 
five hundred dollars ($500) or by imprisonment in the county jail not less than ten days nor more 
at thirty days or by both such oe and imprisonment, 


History: Laws 1931, ch. 9, § 8; 1941 eagin § 57-108; ANNOTATIONS 
5 C * 4 bag «8; ° " ‘ rp 4 
A eae : Stee Rae Sea jens provided for Administrator's findings. — The administrative pro- 


the delayed repeal of the labor and industrial commission, ceeding provided by this section appears to function solely 
effective July 1, 2014. Laws 2007, ch. 200, §'24 repealed 28 & preliminary determination of whether a'wage claim 
50-1-9 NMSA 1978, effective July 1, 2007. has enough merit to warrant the division's prosecution of 

Compiler's LS Ps 1987, ch, 342, § 33 provided an enforcement action in court on an employee's behalf; 
that all references in law to the "labor commissioner" shall such a preliminary determination by the administrator 


be construed as references to the "director of the labor and may be a prerequisite to prosecution in ‘some instances, 
industrial division of the department of labor". but does not necessarily have any preclusive effect once 


Laws 2007, ch. 200 repealed the labor department. Sec- the prosecution in court has begun. Southworth v, Santa 
tion 9-26-15 NMSA 1978 provides that all statutory ref- or ere vs.; Inc., 1998-NMCA-109, 125 N.M, 489, 963 P.2d 


erences to the "labor department or any divisions of the 
labor department shall be deemed to be references to the 
workforce solutions department". 

Cross references. — For fees of witnesses in district 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 2 Am. 
Jur. 2d Administrative Law § 294 et seq. 
Right to assistance of counsel in administrative pro- 


court, see 38-6-4 NMSA 1978. ceedings, 93 A.L.R.3d 229. 

The 1987 amendment, effective July 1, 1987, twice 51A OS, SiN ee 8§ ei 505, Sh Sie H: 617; 
substituted "director of the labet and industrial division" 738A C.J.S. Public Administrative Law and Procedure § 
for "labor commissioner" in the first sentence and made 115 et seq. 
minor stylistic changes throughout the section. 
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50-1-3. [Powers and duties of director of the labor and industrial 
division. ] , F in 


Said commissioner [director of the labor and industrial division] shall inform himself of all 
laws of the state for the protection of life and limb in any of the industries of the state, all laws 
regulating the hours of labor, the employment of minors, the payment of wages and all other laws 
enacted for the protection, health and benefit of employees, and thereunder foster, promote and 
develop the welfare of wage earners, advance opportunities for profitable employment; require, 
acquire and disseminate useful information on all subject [subjects] connected with labor, and 
assist in the enforcement of the workman's compensation laws and the employers' liability acts 
of the state. He shall have the power and authority, when in his judgment he deems it necessary, 
to take assignment of wage claims and prosecute actions for collection of wages or other claims 
or demands of employees or ex-employees, who are financially unable to employ counsel in cases 
in which in the judgment of the commissioner [director] such claims and demands are valid and 
enforceable in the courts. It shall be the duty of said labor commissioner to enforce all labor laws 
in the state of New Mexico, the enforcement of which is not specifically and: exclusively vested in 
any other officer, board or commission, state or federal, and whenever after due inquiry, he shall 
be satisfied that any such law has been violated or that any employee or ex-employee financially 
unable to employ counsel, has a just, valid and enforceable claim for wages or other claims or 
demands, he shall present the facts to the district attorney of the county in which such violation 
occurred or wage claim accrued, and it shall be the duty of such district attorney to prosecute the 
same. Said labor commissioner shall also prosecute claims arising as between employment agen- 
cies and those apy employment when in his judgment they are valid and enforceable in aa 
courts. 


History: Laws 1931, ch. 9, § 9; 1941 Comp., § 57-109; . . ANNOTATIONS 


1953 Comp., § 59-1-9. bath ; 1Y14 3 

Repeals. — Section 50-1-9 NMSA 1978 provided for Appealability of wage claim determination. — A 
the delayed repeal of the labor and industrial commission, party who is involved in a wage claim determination’ by 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed the labor commissioner (now director of the labor and in- 
50-1-9 NMSA 1978, effective July 1, 2007. dustrial division) may not appeal that determination di- 

Compiler's notes. — Laws 1987, ch. 342, § 33 provided rectly to the court of appeals. Eastern Indem. Co, v. Heller, 
that all references in law to the "labor commissioner" shall 1984-NMCA-125, 102 N.M. 144, 692 P.2d 530. 
be construed as references to the "director of the labor and . Once the statutory provisions for enforcement of wage 
industrial division of the department of labor". claims are invoked through proceedings in the district 

Laws 2007, ch. 200 repealed the labor department, Sec- court (Section 50-4-8 NMSA 1978 and this section) claim- 
tion 9-26-15 NMSA 1978 provides that all statutory ref- ants may appeal the district court's decision pursuant to 
erences to the "labor department or any divisions of the Rule 3, N.M.R. App. P. (Civ.) (now Rule 12-201). Hastern 
labor department shall be deemed to be references to the . Indem. Co. v. Heller, 1984-NMCA-125, 102 N. M. 144, 692 
workforce solutions department". P.2d 580. 

Bracketed material. — The bracketed material was Appeal authorized by 12-8-16 NMSA 1978 does not 
inserted by the compiler for purposes of clarity and it is allow appeals from determinations of the labor commis- 
not part of the law. sioner (now director of the labor and industrial division), 

Cross references. — For Public Works Minimum since the Administrative Procedures Act (Sections 12-8-1 
Wage Act, see 13-4-11 to 13-4-17 NMSA 1978. to 12-8-25 NMSA 1978) applies only to agencies made 

For public employment offices, see 50-1-6, 50- 8-1, 60-8-2, subject to the act "by agency rule or regulation if permit- 
51-1-33 NMSA 1978. ted by law", or which is specifically placed by law under 

For occupations exempted from act, see 50-1-8 NMSA the act. Eastern Indem. Co. v, Heller » 1984-NMCA-125, 
(Oygul Son ‘ 102 N.M. 144, 692 P.2d 580. 7 

for powers and duties respecting payment of wages, see Implied authority to promulgate rules. — The fact 
50-4-8 to 50-4-12, 50-4-26, 50-4-27 NMSA 1978. that the legislature has empowered the labor commis- 

For actions on assigned wage claims, see 50-4-11, 50-4- sioner (now director of the labor and industrial, division) to 
12 NMSA 1978. prosecute claims between employment agencies and pro- 

For employment of minors, see 50-6-1 NMSA 1978 et spective employees creates the implied authority to pro- 
seq. mulgate rules and regulations for the orderly and efficient 

For Workers’ Compensation Act, see 52-1-1 NMSA 1978 pursuance of this duty. 1968 Op. Att'y Gen, No, 68-96. 
et seq, ' No authority to enforce laws concerning discrim- 

For accident reports filed with director, see 52-1-58 to ination in employment. — With the creation of the 
52-1-61 NMSA 1978. human rights commission, the state labor and industrial 

For Occupational Disease Disablement Law, see 52-3-1 commission (now division) has no duty or power to enforce 
NMSA 1978 et seq. ' any laws concerning discrimination in employment and, 

For safety provisions for miners, see 69-8-1 NMSA 1978 therefore, none of its general purpose appropriation can 
et seq. be used for that purpose. 1969 Op. Att'y Gen. No, 69-116. 


1146 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 
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No authority to make new law. — The language of 
50-1-5, 50-1-7 NMSA 1978 and this section is aimed at en- 
forcement of existing law rather than the making of new 
law by way of regulation. 1964 Op. Att'y Gen. No. 64-61, 

Limited by statutory authority. — Neither the labor 
commissioner (now director of the labor and industrial di- 
vision) nor commission (now labor and industrial division) 
have the statutory authority to prescribe rules and regu- 
lations involving industrial safety devices. 1964 Op. Att'y 
Gen. No. 64-61. 

Prosecution of wage claims. — The manner of pros- 
ecuting wage claims referred to him by the labor commis- 
sioner (now director of the labor and industrial division) 


is left to the judgment of the district attorney. When costs . 


must be paid, they should be paid by the claimant and 
taxed as costs against the losing party. 1931-32 Op. Att'y 
Gen. 31-225, 

Intervention on wage claims. — Intervention 
permitted by 50-1-3 NMSA 1978 is with reference to 
wage claims and not personal injury claims under the 


Workmen's (Workers') Compensation Act. 1966 Op. Att'y 
Gen. No. 66-53. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 Am. 
Jur. 2d Labor and Labor Relations § 614 et seq. . 

Refusal of NLRB to file unfair labor practice complaint 
as subject to review in independent suit in federal district 
court, 69 A.L.R. Fed. 870. 

Construction of provision of 29 USCS § 481(c) that 
unions and their officers shall "refrain from discrimina- 
tion in favor of or against any candidate (for union office) 
with respect to use of lists of members", 113 A.L.R. Fed. 
389. 

Employer's duty to furnish particular information, 
other than financial or wage information, to employees' 
representative under National Labor Relations Act, 113 
A.L.R, Fed. 425. 

51 C.J.S. Labor Relations § 16; 51A C.J.S. Labor Rela- 
tions §§ 506, 509, 517, 681; 30 C.J.S. Employer-Employee 
8§ 75, 76. 


50-1-4, [Annual report of director of the labor and industrial division; 


contents. | 


. 


The commissioner [director of the labor and industrial division] shall collect, systematize and 
present in annual reports to the governor statistical details relating to his office and especially as 
bearing upon the commercial, social and sanitary conditions of the employees, the means of escape 
from dangers incident to their employment; the protection of life and health in factory or other 
places of employment; the labor of women and children and the hours of labor exacted from them 
and in general all matters which tend to affect the prosperity of the mechanical, manufacturing 


and productive industries of this state and of the persons employed therein. 


History: Laws 1931, ch. 9, § 10; 1941 Comp., § 57- 
110; 1953 Comp., § 59-1-10. 

Repeals. — Section 50-1-9 NMSA 1978 provided for 
the delayed repeal of the labor and industrial commission, 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed 
50-1-9 NMSA 1978, effective July 1, 2007. 

Bracketed material. — The bracketed material was 


be construed as references to the "director of the labor and 
industrial division of the department of labor". 

Laws 2007, ch. 200 repealed the labor department. Sec- 
tion 9-26-15 NMSA 1978 provides that all statutory ref- 
erences to the "labor department or any divisions of the 
labor department shall be deemed to be references to the 
workforce solutions department". 


inserted by the compiler and it is not part of the law. 
Compiler's notes. — Laws 1987, ch. 342, § 33 provided 
that all references in law to the "labor commissioner" shall 


50-1-5. [Inspections by director of the labor and industrial division; 
penalty for obstructing; notice; offenses of director or 
agents; penalties. | 


Said labor commissioner [director of the labor and industrial division] shall have the power 
to enter any store, factory, foundry, mill, office, workshop, mine or public or private works at any 
time during working hours and remain as long as necessary for the purpose of gathering facts and 
statistics contemplated by this act [50-1-1 to 50-1-8 NMSA 1978], and to examine safeguards and 
methods of protection from danger to employees, the sanitary conditions of the buildings and sur- 
roundings, and make a record thereof; and any owner, corporation, occupant or officer who shall 
refuse such entry to said labor commissioner [chief], his officers or agents, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine of not less than fifty dollars 
[(($50.00)] nor more than five hundred dollars [($500)], or by imprisonment in the county jail not 
less than ten days nor more than thirty days, or by both such fine and imprisonment. 

Provided, that said labor commissioner [director] or his agent or agents, shall, upon entering 
any store, factory, foundry, mill, office, workshop, mine or any other public or private works, notify 
the owner, manager, superintendent or anyone in charge of such place of labor, of his intention to 
make such visit of inspection, and such owner, manager, superintendent or party in charge, shall 
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have the right, either by himself or agent, to accompany such commissioner [director], or his agent 
or agents, during the entire time he spends upon such premises. 

And, provided, further, that it shall be unlawful for any such labor commissioner [director], his 
agent or agents, during the term of office to which such commissioner [director] shall have been 
appointed, to either directly or indirectly, verbally or by written or printed matter, advocate the 
organization, or changes in organization, or the attempt at disorganization of labor organization or 
labor unions, or to officially do any act either for or against any political party in the state of New 
Mexico. Any commissioner [director], or his agent or agents who fail to give such notice of such 
visit, or refuses such owner, manager, superintendent or party in charge, or his agent, the right to 
accompany him at all times on visits of inspection, provided for herein, or who participates in the 
organization, changing or disorganization of the labor union or labor association, contrary to the 
provisions hereof, or who officially does any act for or against any political party in the state of 
New Mexico, during his term of office, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof, shall be fined any sum not less than fifty dollars [($50.00)] nor more than five hun- 
dred dollars [($500)], or [punished] by imprisonment in the county jail of not less than ten days nor 
more than thirty days, or by both such fine and imprisonment. 


History: Laws 1981, ch. 9, § 11; 1941 Comp., § 57- Laws 2007, ch. 200 repealed the labor department. Sec- 
111; 1953 Comp., § 59- i 11. tion 9-26-15 NMSA 1978 provides that all statutory ref- 

Repeals. — Section 50-1-9 NMSA 1978 provided for erences to the "labor department or any divisions of the 
the delayed repeal of the labor and industrial commission, - labor department shall be deemed to be references to the 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed workforce solutions department". 


50-1-9 NMSA 1978, effective July 1, 2007. 


Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and it is not part of the law. Aimed at enforcement. — The language of Sec- 
~ Compiler's notes. — Laws 1987, ch. 342, § 33 provided tions 50-1-3, 50-1-7 NMSA 1978 and this section is aimed 


that:all references in law to the "labor commissioner" shall - at enforcement of existing law rather than the making of 


be construed as references to the "director of the labor and new law by way of regulation. 1964 Op. Att'y Gen. No. 64- 
industrial division of the department of labor". Gn. th; 


50-1-6. [Free employment agency. ] 


The labor commissioner [director of the labor and industrial division] may, if deemed necessary, 
maintain and operate a free employment agency for the purpose of supplying labor to all branches 
of industry. — | 


History: Laws 1931, ch. 9, § 12; 1941 Comp., § 57- be construed as references to the "director of the labor and 
112; 1953 Comp., § 59-1-12, industrial division of the department of labor". 

Repeals. — Section 50-1-9 NMSA 1978 provided for Laws 2007, ch. 200 repealed the labor department. Sec- 
the delayed repeal of the labor and industrial commission, tion 9-26-15 NMSA 1978 provides that all statutory ref- 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed. = - erences to the "labor department or any divisions of the 
50-1-9 NMSA 1978, effective July 1, 2007. labor department shall be deemed to be references to the 

Bracketed material. — The bracketed material was workforce solutions department." 
inserted by the compiler and it is not part of the law. Cross references. — For public employment agencies, 

Compiler's notes, — Laws 1987, ch. 342, § 33 provided see 50-8-1, 50-8-2 and 51-1-33 NMSA 1978. 


that all references in law to the "labor commissioner" shall 


50-1-7. Reporting violations of labor and industrial laws. | 


It is the duty of the director of the labor and industrial division of the labor department to report 
to the district attorney of the district in which such violations occur, any violation of labor and 
industrial laws of New Mexico, and it is the duty of the district attorneys of the several districts, 
upon the complaint of the director, to prosecute all violations of law which may be reported to the 
district attorney by the director. 


History: Laws 1931, ch. 9, § 18; 1941 Comp., § 57- effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed 
113; 1953 Comp., § 59-1-13; Laws 1977, ch. 252, § 27; 50-1-9 NMSA 1978, effective July 1, 2007. 
1989, ch.49,§1. ©! Compiler's notes. — Laws 1987, ch. 342, § 33 provided 
Repeals. — Section 50-1-9 NMSA 1978 provided fot that all references in law to the “labor commissioner” shall 


the delayed repeal of the labor and industrial commission, 
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50-1-7.1 


be construed as references to the "director of the labor and 
industrial division of the department of labor". 

Laws 2007, ch. 200 repealed the labor department. Sec- 
tion 9-26-15 NMSA 1978 provides'that all statutory ref- 
erences to the "labor department or any divisions of the 
labor department shall be deemed to be references to the 
workforce solutions department". 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "director of the labor and industrial division of 
the labor department" for "labor commissioner", deleted 
"except violations of the state child labor law, which shall 
be reported to the children and youth services bureau of 


50-1-7.1. Repealed. 


Repeals. — Laws 1987, ch. 342, § 34 repealed 50-1- 
7.1 NMSA 1978, as enacted by Laws 1979, ch. 204, § 10, 


CORRUPT AND COERCIVE PRACTICES 50-2-1 


the social services division of the human services depart- 
ment" following "New Mexico", and made minor stylistic 
changes. ' 


ANNOTATIONS 


Aimed at enforcement. — The language of Sec- 
tions 50-1-3, 50-1-5 NMSA 1978 and this section is aimed 
at enforcement of existing law rather than the making of 
new law by way of regulation. 1964 Op. Att'y Gen. No. 64- 
61. 


relating to report of operations and expenses of the labor 
commissioner's office, effective July 1, 1987. 


50-1-8. [Occupations exempted from act.] 


None of the provisions of this act [50-1-2 to 50-1-7, 50-1-8 NMSA 1978] shall apply to the indus- 
tries of agriculture or stock raising, or to any labor employed in connection therewith, or to labor 


exclusively employed in domestic service. 


History: Laws 1931, ch. 9, § 15; 1941 Comp., § 57- 
115; 1953 Comp., § 59-1-15. 

Repeals. — Section 50-1-9 NMSA 1978 provided for 
the delayed repeal of the labor and industrial commission, 
effective July 1, 2014. Laws 2007, ch. 200, § 24 repealed 
50-1-9 NMSA 1978, effective July 1, 2007. 


50-1-9. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 50-1-9 
NMSA 1978, as enacted by Laws 1987, ch. 333, § 2, effec- 
tive July 1, 2007. Section 50-1-9 NMSA 1978 provided for 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Who 
are "agricultural laborers" exempt from coverage of Na- 
tional Labor Relations Act § 2(8) (29 USCS § 152(8)), 180 
A.L.R. Fed.1 . 


the delayed repeal of the labor and industrial commission, 
effective July 1, 2014. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. 


ARTICLE 2 


Corrupt and Coercive Practices 


Sec. 

§0-2-1, Findings and policies. 

50-2-2, Prohibited acts; picketing; coercion or intimi- 
dation; obstructing ways of entrance or 
egress; interfering with use of transporta- 
tion facilities; damages from violation of 
law; injunction. 


50-2-1. Findings and policies. 


Sec. 

50-2-3. Gift to representative of labor organization to 
influence action; solicitation; acceptance; 
penalty. 

50-2-4. Promise concerning union membership. 


A, Findings. Hearings conducted by the McClellan committee of the United States senate, 
without reflecting upon the aims or integrity of the vast majority of employers and labor unions 
have disclosed collusive, coercive and corrupt practices indulged in by a small minority of irrespon- 
sible employers and leaders of labor unions. 

These practices, which shock the conscience of our citizens and are deplored by all right think- 
ing people, have been tolerated and encouraged by the absence of appropriate statutory prohibi- 
tions and declared governmental policy. 

New Mexico, on the threshold of its greatest era of economic development, for the welfare and 
protection of its citizens, should by statute eliminate those practices which are so destructive to 
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good employee-employer relationships, and which in many cases have been shown to have re- 
sulted in a denial of the civil liberties of many persons. 

The legislature finds that the coercive and collusive practices prohibited herein represent a seri- 
ous menace to the peace, safety, morals and welfare of the people of this state. The elimination of 
such practices by affording effective relief therefrom is a necessary condition to the realization of 
personal freedom for the employee, the encouragement of employee representation according to 
the free will of the employees and for their greater welfare, and the protection of the public inter- 
est generally. 

B. Public Policy. An [In] interpretation and the application of this act [50-2-1 to.50-2-3 NMSA 
1978], it is hereby declared to be the public policy of this state to mitigate and eliminate certain 
coercive and collusive practices of labor organizations and employers with the view of promot- 
ing and protecting the exercise by employees of the fullest possible freedom with respect to self- 
organization, choice of bargaining representative, collective bargaining and all other legitimate 
concerted activities, it being fully recognized by the legislature that employees should have an 
equal freedom to refrain from any such activity or activities except to the extent that such freedom 
may be limited by a valid agreement in writing requiring membership 1 ina labor organization as 


a condition of employment. 


History: 1953 Comp., § 59-13-1, enacted by Laws 
1959, ch. 26, § 1. 


ANNOTATIONS 


Protection of right. — A mandamus proceeding 
against the governor to recognize a statutory or consti- 
tutional right of petitioners to organize and collectively 
bargain under this section or N.M. Const., art. IT, §§ 4 and 
18, does not meet the criteria for an exercise of original 
jurisdiction in mandamus by the supreme court. State ex 
rel. AFSCME v. Johnson, 1999-NMSC-031, 128 N.M. 481, 
994 P.2d 727. 

Inapplicable to public employer-employee rela- 
tions. — State statutes regulating labor relations in 
private industry, such as this section, are not applicable 
to public employer-employee relations. 1963-64 Op. Att'y 
Gen. No. 63-52. 

Acceptable collective bargaining agreement pro- 
visions. — Institutions of higher learning may enter into 
collective bargaining agreements which contain provi- 
sions for settlements of disputes by way of compulsory 
arbitration. 1974 Op. Att'y Gen. No, 74-03. 


Institutions of higher learning may legally enter into . 


collective bargaining agreements which provide for modi- 
fied agency shop and dues check-off system. 1974 Op. Att'y 
Gen. No. 74-03. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 48 Am. 
Jur, 2d Labor and Labor Relations § 657 et seq. 

Union security arrangements in state sigh employ- 
ment, 95 A.L.R.3d 1102. 

Modern status of rule that employer may discharge 
at-will employee for any reason, 12 A.L.R.4th 544, 32 
A.L.R.4th 1221, 33 A.L.R.4th 120. 


Procedural rights of union members in union disciplin- 
ary proceedings - modern state cases, 79 A.L.R.4th 941. 

Effectiveness of employer's disclaimer of representa- 
tions in personnel manual or employee handbook altering 
at-will employment relationship, 17 A.L.R.5th 1. 

Effect of First Amendment on jurisdiction of national 
labor relations board over labor disputes involying em- 
ployer operated by religious entity, 63 A.L.R. Fed. 831. 

Prohibition or limitation on display of signs by employ- 
ees as unfair labor practice, 86 A.L.R. Fed. 321. 

Recording of collective bargaining or grievance proceed- 
ing as unfair labor practice, 86 A.L.R. Fed. 844. 

When is subsequent business operation bound by exist- 
ing collective bargaining agreement: between labor union 
and predecessor employer, 88 A.L.R, Fed. 89. 

Requirements for obtaining court approval of rejection 
of collective bargaining agreement by debtor in possession 
or trustee in bankruptcy under 11 USC § 1113(b) and (c), 
89 A.L.R. Fed. 299. 

Suits by union members against union officers under 29 
USCS § 501(b), 114 A.L.R. Fed. 417, 

Increase, or promise of increase, or withholding of in- 
crease, of wages as unfair labor practice under national 


“labor relations act, 187 A.L.R. Fed. 333. 


"Mass discharge" of employees as evidence of unfair la- 
bor practice under §§ 8 (a)(1) and (3) of National Labor 
Relations Act (29 USCS § 158 (a)(1), (3)), 187 A.L.R: Fed. 
445. 

Job placement of returning strikers as unfair labor 
practice under § 8(a) of National Labor Relations Act (29 
USCA § 158(a)), 145 A.L.R. Fed. 619. 


50-2-2. [Prohibited acts; picketing; coercion or intimidation; 
obstructing ways of entrance or egress; interfering with use 
of transportation facilities; damages from violation of law; _ 


injunction. | 


A 


A. It shall be unlawful for a labor organization or its representatives to engage in picketing or 
to induce others to engage in picketing where an object thereof is: 
(1) coercing or inducing an EN or sel mniases person way join or contribute to a la- 


bor organization, or 
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50-2-2 CORRUPT AND COERCIVE PRACTICES 50-2-2 


(2) coercing or inducing an employer to recognize or bargain with a labor organization as 
the representative of his employees unless a majority of said employees favor such representa- 
tion, provided, that the provisions of this subsection shall not apply when a majority of employees 
favored such representation at the commencement of such picketing, and the employer has elimi- 
nated such majority by the discharge of any employee favoring such representation, or the hiring 
of any additional employees opposed to such hati 0 jae for the purpose of availing himself of 
the remedies provided in this section. Bs A 

B. It shall be unlawful in connection with any labor apne for any person individually or in 
concert with others to hinder or prevent by mass picketing, violence or threats of violence, force, 
coercion or intimidation of any kind, the pursuit of any lawful work or employment, or to obstruct 
or interfere with entrance to or egress from any place of employment, or to obstruct or interfere 
with free or uninterrupted use of any public roads, streets, highways, railways, airports or other 
ways of travel or conveyance. 

C. Whoever shall be injured in his employment, business or property by reason of any violation 
of this section shall recover the actual damages by him sustained as a result of said violation and 
such punitive or exemplary damages as the court or jury may allow. 

D. Any person or persons may be restrained by injunction from doing any of the acts prohibited 
by this section without regard to the conditions and restrictions set forth in Sections 50-3- 1 and 
50- 3- é NMSA 1978. 


History: 1958 Comp., § 59-13-2, enacted by Laws Injunction limiting area picketed and number of 
1959, ch, 26, § 2. pickets authorized, — An injunction which limits the 
number of pickets allowed, confines the area in which they 
ANN OTATIONS may present themselves, and keeps them out of any place 
"Person" to include labor organizations. — "Person" in which they would impede, albeit peacefully, foot traffic 
being inclusive, rather than exclusive, and its meaning and access to a place of business is within the subject mat- 
including bodies of persons as well as individuals, union ter jurisdiction of a court under Subsection D. PTA Sales, 
defendants are subject to this section as a labor organiza- Inc. v. Retail Clerks Local 462, 1981-NMSC-089, 96 N.M, 
tion is included within the word "person." Gonzales v. Oil, 581, 633 P.2d 689. 
Chem. & Atomic Workers Int'l Union, 1966-NMSC-211, 77 Am. Jur. 2d, A.L.R, and C.J.S, references. — 48 Am. 
N.M. 61, 419 P.2d 257. . Jur, 2d Labor and Labor Relations § 700 et seq. 
Preto nein over claim. of violence: — tare of Validity of statute or ordinance against picketing, 35 


A.L.R. 1200, 108 A.L.R. 1119, 122 A.L.R. 1043, 125 A.L.R. 


statutory violation based on violence or threats: of vio- 963, 130 A.I.R. 1303. 


lence is a claim over which the trial court has jurisdic- 


tion; Gonzales v..Oil°Chém. & Atomic Workers Int'l Union Unfair labor practice, within National Labor Relations 
1966-NMSC-211, 77 NM. 61, 419 P.2d 257. : Act or similar state statute, predicated upon statements 
Jurisdiction based on involved conduct. — The or acts by employees not expressly authorized by em- 


ployer, 146 A.L.R. 1062. 


roposed di tion bet tort and : ‘ 
ie Bp ouoie a Menta rcuons Heal aay aie" (ft Conduct of employees or labor union as unfair labor 


statutory violation is without merit. The conduct involved 


is the basis for jurisdiction. Gonzales v. Oil, Chem. & practice within labor relations acts, 149 A.L.R, 464. 

Atomic Workers Int'l Union, 1966-NMSC-211, 77 N.M. 61, State criminal prosecutions of union officer or member 

419 P2d 257. for specific physical threats to employer's property or per- 
State jurisdiction generally. — Contention that the son, in connection with labor dispute - modern cases, 43 

portion of this section relating to violence or threats,of vio- te A.L.R.4th 1141, ; : 

lence cannot be given effect by New Mexico courts because Settlement of unfair labor practice cases, 14 A.L.R. Fed. 


that portion is "arguably subject” to 29 U.S.C. §§ 157, 158, 25. ; oh, ; , . , 
and therefore that the New Mexico courts have no juris- Union discipline for crossing picket line as unfair labor 
diction because the section poses a potential conflict with practice, 47 A.L.R, Fed. 669, 72 A.L.R, Fed. ae or if 
federal statutes, is incorrect as state jurisdiction in these Collective bargaining agreement as restricting right to 
situations is not overridden in the absence of clearly ex- engage in concerted activities, other than striking or pick- 
pressed congressiorial direction. Gonzales v. Oil, Chem. & ~ eting, under § 7 of National Labor Relations Act (29 USCS 
Atomic Workers Int'l Union, 1966-NMSC-211, 77. N.M.61, _. § 157), 69 A.L.R. Fed. 812, 
419 P.2d 257. Refusal of NLRB to file unfair labor practice complaint 
Federal labor law preemptive. — New Mexico courts as subject to review in independent suit in federal district 
cannot Bive effect to those portions of this section autho- court, 69.A.L.R. Fed. ale “ctor Ry ge ly 4 
rizing damages for peaceful activities in connection with a Existence and nature of emp i fy Ba bee e0E A avi y 
labor dispute where federal labor law is applicable as its unfair labor ee) eerie p Preceaasos ~ mogeED 
jurisdiction over such activities is preempted by federal cases, 102 A. vs 
labor law. Gonzales v, Oil, Chem. & Atomic Workers Int'l Damages for allegedly wrongful interference with em- 
Union. 1966-NMSC-211. 77 N.M. 61, 419 P.2d 257. ployment rights as received "on account of personal in- 
Renn ae Ae octatattate may not ha ntatrinnted aha juries," so as to be excludible from income tax under 26 
provisions of Subsection B which prohibit the obstruction Oe § Roe re * LR. yee cite d bl ; 
of the access of other employees to a place of employment . Construchion of treadom of speech and assembly provi- 
also apply to the access of customers, PTA Sales, Inc. v. Re- sions of § 101(a)(2) of Labor-Management Reporting and 
tail Clerks Local 462, 1981-NMSC-089, 96 N.M. 581, 633 Disclosure Act of 1959 (29 USCS § 411(a)(2)), included in 
P,.2d 689. 
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50-2-3 EMPLOYMENT LAW 50-2-4 


bill of rights of member of labor organizations, 143 A.L.R. Retirement Income Security Act of 1974 (29 US.C.A. § 
Fed. 1 1144(a)), 176 A.L.R. Fed. 433, 
Preemption of state law wrongful discharge claim, not 51A C.J.S. Labor Relations §§ 267, 341 to 348; 51B CuJ.S. 


arising from whistleblowing, by § 541(a) of Employee Labor Relations §§ 811 to 821, 1343. 


50-2-3. [Gift to representative of labor organization to og tito action; 
solicitation; acceptance; penalty.] 


A. It shall be unlawful: 

(1) for any person to give | or offer to give any money, property or other thing of value to any 
representative of a labor organization, with the intent to influence him with respect to any of his 
acts, decisions or other duties as such representative, or to induce him to prevent or cause a strike 
by the employees of any person; or 

(2) for any representative of a labor organization to solicit or accept or agree to accept from 
any person any money, property or other thing of value upon any agreement or understanding, 
express or implied, that he shall be influenced with respect to any of his acts, or decisions or other 
duties as such representative, or upon any agreement or understanding, express or implied, that 
he shall refrain from causing or shall prevent a strike or work stoppage or picket line or any foray 
of injury to any business. 

B. Any person who violates any of the provisions of this section shall upon conviction thereof 
be guilty of a misdemeanor and be subject to a fine of not more than $500.00 or to imprisonment 
of not more than 30 days, or both. 


History: 1953 Comp., § 59-13-3, enacted by Laws ANNOTATIONS 


ae atte bes Am, Jur. 2d, A.L.R, and C.J.S. references. — 51A 
C.J.S, Labor Relations §§ 336, 337; 51B C.J.S, Labor Rela- 
tions § 1348, 


50-2-4, Promise concerning union membership. 


A. Every promise between any employee or prospective employee and his employer, prospec- 
tive employer or any other person is contrary to public policy if either party paeneta promises any 
of the following: 

(1) not to join or not to remain a member of a labor organization or of an SMA SE Ore 
zation; or 

(2) to withdraw from an employment relation in the event that he joins or remains a mem- 
ber of a labor organization or of an employer organization. 

B. Such promise shall not afford any basis for the granting of legal or equitable relief by any 
court against a party to such promise, or against any other persons who, without fraud, violence or 
threat thereof, advise such party to act in disregard of such promise. 

C. The term "promise" includes promise, undertaking, contract or agreement, whether written 
or oral, express or implied. 

D. Any person who coerces or compels any person to enter into an agreement, written or ver- 
bal, not to join or become a member of any labor organization, as a condition of securing employ- 
ment or continuing in the employment of any such person is guilty of a misdemeanor. 


History: 1953 Comp., 8 59-13-4, enacted by Laws torts committed in connection with primary labor activi- 
1967, ch. 241, § 1. ties - state cases, 85 A.L.R.4th 979. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Liabil- 
ity, under statute, of labor union or its membership for 
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50-3-1 INJUNCTION IN LABOR DISPUTES 50-3-1 


ARTICLE 3 


Injunction in Labor Disputes 


Sec. . , Sec. 
50-3-1. Restrictions on granting of injunctions. 50-3-2. Temporary restraining order; when issued; secu- 
rity for loss. 


50-3-1. [Restrictions on granting of injunctions. | 


No court nor any judge or judges thereof within the state of New Mexico shall have jurisdiction 
to issue a permanent injunction or restraining order in any case involving or growing out of a la- 
bor dispute, within the state, except after hearing the testimony of witnesses in open court (with 
opportunity for cross-examination) in support of the allegations of a complaint made under oath, 
and testimony in opposition thereto, if offered and presented, and except after findings of all the 
following facts by the court or judge or judges thereof: 

A. that unlawful acts have been threatened or committed and will be executed or continued 
unless restrained; | 

B. that substantial and irreparable injury to complainant's property will follow unless the re- 
lief requested is granted; 

C. that complainant has no adequate remedy at law; and 

Such hearing shall be held after due notice as may be ordered in the discretion of the court, and 
in such manner as the court shall direct, to all known persons against whom relief is sought, 


History: Laws 1939, ch. 195, § 1; 1941 Comp., § 57- constitutionally protected, even though there may exist 
201; 1953 Comp., § 59-2-1. at the moment a labor dispute. Romero v, Journeymen 
bers L 501, 1958-NMSC-007, 63 N.M. 448, 321 

ANNOTATIONS pei 


Unlawful conduct generally. — While court can- 
not condone isolated instances of violence on the part of 
pickets in labor dispute, where employers likewise did not 
conduct themselves at all times in a peaceful manner, the 
latter cannot in equity complain of these acts, Pomonis v. 
Hotel, Rest. & Bartenders' Local 716, 1952-NMSC-010, 56 
N.M. 56, 239 P.2d 1003. 

Section not applicable to public employee strikes. 


"Labor dispute" generally. — No precise or particu- 
larized definition of term "labor dispute" is practicable, 
but in analyzing the facts of each controversy, fact finder 
must determine that a real and sincere dispute exists 
bearing some relation to the employer and concerning 
some aspect of employment in his enterprise and then,, 
before injunctive relief may yet be denied, he must de- 
termine that the collective bargaining activities are in : : ; 
furtherance of some legitimate interest of labor and not — This section does not apply to strikes and work stop- 
in contravention of public policy of the state. Pomonis v. pages by public employees in the absence of an express 


: en Betanticns: 16, 1952-NMSC-010, 56 statutory provision. City of Albuquerque v. Campos, 
AEE BED RERIOS Hott fl BoARRaNM 1974-NMSC-065, 86 N.M. 488, 525 P.2d 848. 


Unlawful strikes. — Teachers and employees of a lo- 
cal public school system may not lawfully strike against 
the local school board in the absence of express legislative 
authority to so strike. 1964 Op. Att'y Gen. No. 64-47. 


Scope of "labor disputes". — Judicial determination 
which confines the meaning of "labor dispute" to direct 
controversies between employer and employee is inconsis- 
tent with the guarantee of freedom of speech. Pomonis v. 


Hotel, Rest. & Bart 'L, 16, 1952-NMSC-010, 56 Am. Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Raericn anit tend RE Se Bfe-RiMS Am. Jur. 2d Labor and Labor Relations § 3631 et seq. 
Labor dispute embraces organizational disputes. Lawfulness of strike to compel collective bargaining, 20 


— Labor disputes are not necessarily limited to disputes A.L.R. 1518. 


between employer and employees, but the term embraces _ Right of state or United States to maintain suit to en- 
organizational disputes as well. Romero v. Journeyman join strike or acts in furtherance thereof, 25 A.L.R. 1245. 
Barbers Local 501, 1958-NMSC-007, 63 N.M. 443, 321 Validity and effect of statutes restricting remedy by in- 
P.2d 628. junction in industrial disputes, 27 A.L.R. 411, 35 A.L.R. 
Authorization for strike and collective bargain- 460, 97 A.L.R. 1333, 106 A.L.R. 361, 120 A.L.R. 316, 124 


ing. — Authorization from majority of employees is not ALR. 751, 127 A.L.R. 868. Meese eh 
necessarily required before a strike or picketing may be Injunction against strike as violating constitutional 
lawfully commenced and although some employees subse- provision against involuntary servitude, 46 A.L.R. 1541. 
quently repudiate their authorizations, these acts cannot Sufficiency of complaint in action to enjoin breach of col- 
retroactively destroy the relationship existing between lective bargaining agreement, 156 A.L.R. 652. 

them and the union at the time collective bargaining Employer's right to injunction against picketing by la- 


Seis t 1 716, bor union to enforce a demand, compliance with which 
pee oe es “3 Hehe y od ee hans would constitute an unfair labor practice, 162 A.L.R. 1438. 


When picketing not protected. — Picketing in an Legality of, and injunction against, peaceable picketing 
unlawful manner, or for an unlawful objective, is not by labor union, of plant whose employees are represented 


e 
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50-3-2 


by another union as statutory bargaining agent, 166 
A.L.R. 185. 

Lawfulness or purpose of peaceable picketing as atted- 
ing right to injunction, 174 A.L.R. 693. 

Relief against union activities as affected by ae 
owner operates own business or does part of own work, 2 
A.L.R.2d 1196, 13 A.L.R.2d 642. 

Injunction against peaceful picketing as affected by 
employer's lack of opportunity to negotiate with union or 
employees, 11 A.L.R.2d 1069, 

Injunction against peaceful picketing to force employ- 
ees to join union or to compel employer to; enter into a 
contract which would in effect compel them to do so, in the 
absence of a dispute between employer and employees as 
to terms or conditions of employment, 11 A.L.R.2d 1338. 

Mandatory injunction ‘prior to hearing of case, 15 
A.L.R.2d 213. 

Right of third party in area pinkatad during labor dis- 
pute, who has no connection with the dispute, to an in- 
junction against such picketing, 15 A.L.R.2d 1396. 


EMPLOYMENT LAW 50-3-2 


’ ‘Nonprofit charitable institutions as within operation of 


labor statutes, 26 A.L.R.2d 1020. 

Applicability of Norris-LaGuardia Act and similar state 
statutes to injunction action by private complainant, 29 
A.L.R.2d 323, 

State court's power to enjoin picketing as affected by 
Labor Management Relations Act, 32 A.L.R.2d 1026. 

Injunction against picketing, by employees of a plant 
where labor dispute exists, at another plant of employer 
where there is no labor dispute, 37 A.L.R.2d 687. 

Rights and remedies of workmen blacklisted by ey 
union, 46 A\L.R.2d 1124. 

Legality of peaceful labor picketing on private property, 


10 A,L.R.3d.846, - 


Peaceful picketing of private residence, 42 A, LR. ad 
1353. 

Pre-emption, by § 301(a) of Labor-Management Rela- 
tions Act of 1947 (29 USCS § 185(a)), of employee's state- 
law action for infliction of emotional distress, 101 A. va R. 
Fed. 395. 

51B C.J.S. Labor Relations § 781 et seq. 


50-3-2. [Temporary restraining order; when issued; security for loss.] 


If a complainant shall also allege that unless a temporary restraining order shall be issued be- 
fore such hearing may be had, a substantial and irreparable injury to complainant's property will 
be unavoidable, such temporary Rigen 5 order may be granted as the court eh direct by an 
to show cause. 

Such order to show cause Sai be served upon such party or parties as are sought to bet re- 
strained and as shall be specified in said order, and the restraining order shall issue only upon 
testimony, or in the discretion of the court, upon affidavits, sufficient, if sustained, to justify the 
court in issuing a temporary injunction upon a hearing as herein provided for. 

No temporary restraining order or temporary injunction shall be issued except on condition that 
complainant shall first file an undertaking with adequate security, to be fixed by the court, suf- 
ficient to recompense those enjoined for any loss, expense or damage caused by the improvident 
or erroneous issuance of such order or injunction, including all reasonable costs and expenses 
against the order or against the granting of any injunctive relief sought in the same proceeding 


and subsequently denied by the court. 


History: Laws 1939, ch. 195, § 2; 1941 Ree § 57- 
202; 1953 Comp., § 59-2-2, 


ANNOTATIONS 


"Labor dispute" generally. — No precise or particu- 
larized definition of term "labor dispute" is practicable, 
but in analyzing the facts of each controversy, fact finder 
must determine that a real and sincere dispute ‘exists 
bearing some relation to the employer and concerning 
some aspect of employment in his enterprise and then, 
before injunctive relief may yet be denied, he must de- 
termine that the collective bargaining activities are in 
furtherance of some legitimate interest of labor and not 
in contravention of the public policy of state. Pomonis v. 
Hotel, Rest. & Bartenders' Local 716, 1952-NMSC-010, 66% 
N.M. 56, 239 P.2d 1008, 

Scope of "labor dispute", — Judicial determination 
which confines the meaning. of "labor dispute" to direct 
controversies between employer and employee is inconsis- 
tent with the guarantee of freedom of speech. Pomonis v. 
Hotel, Rest. & Bartenders'.Local 716, 1952-NMSC-010, 56 
N.M..56, 239 P.2d 1008. 
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Authorization for strike and collective bargain- 
ing. — Authorization from majority of employees is not 
necessarily required before a strike or picketing may be 
lawfully commenced and although some employees subse- 
quently repudiate their authorizations, these acts cannot 
retroactively destroy the relationship existing between 
them and the Union at the time collective bargaining 
began. Pomonis v. Hotel, Rest. & Bartenders' Local 716, 
1952-NMSC-010, 56 N.M. 56, 239 P.2d 1003. 

Unlawful conduct generally. — While court can- 
not condone isolated instances of violence on the part of 
pickets in labor dispute, where employers likewise did not 
conduct themselves at all times in a peaceful manner, the 
latter cannot in equity complain of these acts. Pomonis v. 
Hotel, Rest, & Bartenders' Local 716, 1952- NMSC- 010, 56 
N.M. 66, 239 P.2d 1003. 

Am, Jur. 2d, A.L.R. and C.J.S. reterodves, — 48A 
Am. Jur, 2d Labor and Labor Relations § 8661 et seq. 

51B C.J.S. Labor Relations §§ 911 to 968. 
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LABOR CONDITIONS; PAYMENT OF WAGES 


50-4-1 


ARTICLE 4 


Labor Conditions; Payment of Wages 


50-4-1 

Sec. 

50-4-1. Definitions. 

50-4-2, Semimonthly and monthly pay days. 

50-4-3. Joint adventurers. 

50-4-4, Discharges [Discharged] employees. 

§0-4-5, Employees quitting employment. 

50-4-6. Industrial disputes. 

50-4-7. Unconditional payment of wages conceded to be 
due. 

50-4-8. Duties of the labor commissioner [director] 

50-4-9. Records, subpoenas, etc. 


50-4-10. Forfeiture and penalties, 

50-4-11. Wage claims and liens to secure claims; assign- 
ment to director of the labor and industrial 
division for collection. 

Wage claim actions; costs; jurisdiction; represen- 
tation by district attorney; appeals, 
Hours of employment; eating establishments. 

_ Emergency cases; hours permitted; rate for ex- 
cessive hours. 

Uniform time for beginning work; notice of 
change. 

Time records; inspection. 

Failure to keep record or comply with act; pen- 
alty. 

Disposition of fines, - 

Declaration of state public policy. 

Short title. 

Definitions. 


50-4-12. 


50-4-13. 
50-4-14. 


50-4-15. 


50-4-16. 
50-4-17. 


50-4-18, 
50-4-19. 
50-4-20. 
50-4-21, 


50-4-1. Definitions. 


Sec. 

50-4-22. Minimum wages. 

50-4-22.1. Temporary state preemption; saving clause. 

50-4-23. Persons with a disability; minimum wage; direc- 

tor powers and duties. 

50-4- 24. Employers exempt from overtime provisions for 

certain employees. 

50-4-25, Posting of summary of the act. - . 

50-4-26. Enforcement; penalties; employees’ remedies, 

50-4-26.1. Retaliation prohibited. 

50-4-27. Authority of labor commissioner [director of the 
labor and industrial division] to promul- 
gate rules; hearing on rules; notice; publi- 
cation. 

Right of collective bargaining. 

Relation to other laws. 

Daily maximum hours of employment; excep- 
tions. 

Minimum length of hoe handles.’ 

Continuing course of conduct. 

Family child care provider collective bargaining; 
representation. 

Request for access to social networking account 
prohibited. 

Labor relations; union security agreements. 

Workplace sexual harassment, discrimination 
and retaliation claims; nondisclosure 
agreements and certain actions prohibited. 


50-4-28. 
50-4-29. 
50-4-30, 


50-4-31. 
50-4-32. 
50-4-33,. 
50-4-34, 


50-4-35, 
50-4-36. 


Whenever used in Sections 50-4-1 through 50-4-12 NMSA 1978: 

A. "employer" includes every person, firm, partnership, association, corporation, receiver or 
other officer of the court of this state and any agent or officer of any of the above-mentioned classes 
employing any person in this state, except employers of livestock and agricultural labor; and 

B. "wages" means all amounts at which the labor or service rendered is recompensed, whether 
the amount is fixed or ascertained on a time, task, piece or commission basis or other method of 


calculating such amount. 


History: Laws 1937, ch. 109, § 1; 1941 Comp., § 57- 
301; 1953 Comp., § 59-3-1; 2019, ch. 242,§1. 

Cross references. — For employees to Be given time to 
vote, see 1-12-42 NMSA 1978. 

For coercing employees in election matters, see 1-20-13 
NMSA 1978. 

For minimum wages on public works contracts, see 13- 
4-11 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, revised 
the definition of "employer" as used in Sections 50-4-1 
through 50-4-12 NMSA 1978, and removed the exception 
of domestic service from wage protections; deleted former 
subsection designation "A." and added new subsection des- 
ignation "A."; in the introductory clause, after "used in", 
deleted "this act" and added "Sections 50-4-1 through 50- 
4-12 NMSA 1978:"; and in Subsection A, after "except", de- 
leted "employers of domestic labor in private homes and". 


ANNOTATIONS 


Municipalities included within definition of "em- 
ployer". — Municipalities are required to comply with 
the payment mandates of 50-4-2(A) NMSA 1978 when 
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50-4-1(A) NMSA 1978 does not specifically exclude mu- 
nicipalities from the definition of "employer." Rainaldi v. 
City of Albuquerque, 2014-NMCA-112. 

Availability of federal remedy. — Employees are not 
prevented from suing under the New Mexico: Minimum 
Wage Act merely because suit is also available under § 
801 of the Labor Management Relations Act, 29 U.S.C. 
§ 185. Cruse v. St. Vincent Hosp., 729 F. Supp. 2d 1269 
(D.N.M. 2010). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 
Jur, 2d Employment Relationship § 52. 

Servant's right to compensation for extra work or over- 
time, 25 A.L.R. 218, 107 A.L.R. 705. 

Necessity in indictment charging violation of statute re- 
garding wages, or hours, of naming particular employees, 
81 A.L.R. 76. 

Waiver or loss of statutory right to minimum wage or 
benefit of regulation as to hours of labor, 102 A.L.R, 842, 
129 A.L.R. 1145. 

Fair Labor Standards Act as affecting validity of wage 
agreements respecting compensation for overtime, 169 
A.L.R. 1826. 
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50-4-2 EMPLOYMENT LAW 50-4-2 


Payment in excess of wages then due as offsetting un- || | Tips as wages, 65 A.L.R.2d 974. 
derpayment for overtime, 6 A.L.R.2d 95. Sufficiency of notice of modification in terms of compen- 
Right to overtime pay under Portal-to-Portal Act as af- sation of at-will employee who continues performance to 
fected by contract or custom, 21 A.L,R.2d 1327, 26 A.L.R. bind employee, 69 A.L.R.4th 1145. 
Fed. 607. Employee's protection under § 15(a)(3) of Fair Labor 
Nonprofit charitable institutions as within operation of Standards Act (29 USCS § 215(a)(3)), 101 A.L.R. Fed. 220. 
labor statutes, 26 A.L.R.2d 1020. 30 C.J.S, Master and Servant § 132 et seq. 


50-4-2. Semimonthly and monthly pay days. 


A. An employer in this state shall designate regular pay days, not more than sixteen days 
apart, as days fixed for the payment of wages to all employees paid in this state. The employer 
shall pay for services rendered from the first to the fifteenth days, inclusive, of any calendar month 
by the twenty-fifth day of the month during which services are rendered, and for all services 
rendered from the sixteenth to the last day of the month, inclusive, of any calendar month by the 
tenth day of the succeeding month. Where computation of earnings and of amounts due, prepara- 
tion of payrolls and issuance of paychecks are at a central location outside New Mexico, the em- 
ployer shall pay for services rendered from the first to the fifteenth days, inclusive, of any calendar 
month by the last of the month during which services are rendered, and for all services rendered 
from the sixteenth to the last day of the month, inclusive, of any calendar month by the fifteenth 
day of the succeeding month. 

B. Except as provided by rules of the department of finance and administration for payment of 
salaries and wages to state employees, other than employees of institutions of higher education, 
promulgated pursuant to Section 10-7-2 NMSA 1978, an employer shall pay wages in full, less 
lawful deductions and less payroll deductions authorized by the employer and employee. Wages 
shall be paid in lawful money of the United States or in checks, payroll vouchers or drafts on 
banks, convertible into cash on demand at full face value or, with the voluntary authorization of 
the employer, employee and financial institution, by deposit to the account of the employee in any 
bank, savings and loan association, credit union or other financial institution authorized by the 
United States or one of the several states to receive deposits in the United States, without.any 
reduction or deduction, except as may be specifically stated in a written contract of hiring entered 
into at the time of hiring. An employer shall provide an employee with a written receipt that iden- 
tifies the employer and sets forth the employee's gross pay, the number of hours worked by the 
employee, the total wages and benefits earned by the employee and an itemized listing of all de- 
ductions withheld from the employee's gross pay. Nothing contained in Sections 50-4-1 through 50- 
4-12 NMSA 1978 shall in any way limit or prohibit the payment of wages or compensation at more 
frequent intervals than those set forth in this section. Where the labor or service to be rendered to 
an employer is recompensed on a task, piece or commission basis or other method of calculating 
the amount of wages to be paid, other than a definite and fixed amount in cash, the employer and 
the employee may agree in writing at the time of hiring that the wages shall be paid on.a monthly 
basis, on or before the tenth day of the succeeding calendar month. 

C. Notwithstanding the provisions of Subsection A of this section, an employer may pay profes- 
sional, administrative or executive employees or employees employed in the capacity of outside 
salesman, as those terms are defined under the federal Fair Labor Standards Act, one time per 
month, excluding those employees whose wages are subject to ane a collective bargaining 
agreements. 


History: Laws 1937, ch. 109, § 2; 1941 Comp., § 57- The 2005 amendment, effective June 17, 2005, pro; 


302; Laws 1949, ch. 117, § 1; 1953 Comp., § 59-3-2; vides in Subsection B that except as provided by rules 
Laws 1975, ch, 223, § 1; 1991, ch. 95, § 1; 1993, ch. 26, § of the department of finance and administration for pay- 
1; 2005, ch. 93, § 2. . ment of salaries and wages to state employees, other than 

Cross references. — For state employees’ salaries employees of institutions of higher education, employers 
payable at least semimonthly, see 10-7-2 NMSA 1978, shall pay wages in full, less authorized deductions, 

For pay period for certified school personnel, see 22-10-7 The 1993 amendment, effective July 1, 1993, inserted 
NMSA 1978. the second sentence of Subsection B, 

For pay period for water masters and assistants, see 72- The 1991 amendment added Subsection C. 


8-4 NMSA 1978, 
For the federal Fair Labor Standards Act referred to in 
Subsection C, see 29 U.S.C. § 201 et seq. 
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ANNOTATIONS 


Pay intervals not more than 30 (now 16) days. — 
This section requires employers to pay employees at in- 
tervals of not more than 30 (now 16) days. Advance Loan 
Co. v. Kovach, 1968-NMSC-154, 79 N.M, 509, 445 P.2d 386. 

Municipalities not equal to the state for purposes 
of payment of wages. — Although a municipality may 
be an auxiliary of the state government, this relationship 
does not equate municipalities with the state for purposes 
of benefits and privileges, and therefore the express ex- 
clusion of the, state in its capacity as an employer from 
50-4-2(A) NMSA 1978 does not also exempt municipali- 
ties from complying with this section. Rainaldi v. City of 
Albuquerque, 2014-NMCA-112, — 

Municipal employers, — Municipalities, as political 
subdivisions of the state, are not "employers" as defined 
by the Minimum Wage Act and are therefore exempt from 
the overtime compensation requirements of the Minimum 
Wage Act, but when a municipality elects to provide over- 
time compensation, it must comply with the overtime 
compensation schedule set forth in this section. Rainaldi 
v. City of Albuquerque, 2014-NMCA-112, 


50-4-3. Joint adventurers. 


Overtime wages. — Where the city-of Albuquerque de- 
layed compensation of accrued overtime to police officers who 
received overtime pay accrued during the first week of the 
particular pay period combined with overtime pay accrued 
during the second week of the preceding pay period, the 
city's overtime compensation schedule did not comply with 
this section, which requires that employees be paid within 
ten days for all services rendered during the particular pay 
period. Rainaldi v. City of Albuquerque, 2014-NMCA-112, 

"Banking" of hours violates this section. — Em- 
ployer's policy of "banking" hours in excess of forty per 
week and deferring compensation for these hours for a 
period of up to one year conflicts with the Federal Labor 
Standards Act and this section, which prohibits employ- 
ers from withholding compensation for such a lengthy 
period of time. N.M. Dep't of Labor v. A.C. Elec., Inc., 
1998-NMCA-141, 125 N.M. 779, 965 P.2d 363. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur, 2d Labor and Labor Relations § 4196 et seq. 

Constitutionality of statute regulating the time of pay- 
ment of wages, 12 A.L.R. 635, 26 A.L.R. 1396. 

30 C.J.S. Master'and Servant §§ 177, 178. 


None of the provisions of this act [50-4-1 to 50-4-12 NMSA 1978] shall apply to cases where an 
agreement is entered into between the employer and the employee at the time of hiring, providing 
that the employee, as part of his wages or compensation, shall have an interest in the success of 
the particular work or enterprise in connection with which the employee is hired. In all-such cases 
the employer shall be subject to the provisions of this act only to the extent of that portion of the 
wages or compensation to be paid in cash, and as to the balance the employer and employee shall 
stand as joint adventurers. 


ates Laws 19387, ch. 109, § 3; 1941 amne , 57- 


_ ANNOTATIONS 
303; 1953 Comp., § 59-3-3. | 


Am, Jur, 2d, A.L.R. and C.J.S8. references. — 46 Am. 
Jur, 2d Joint Ventures §§ 25, 57, 
48A C.J.S, Joint Ventures § 1 et seq. 


50-4-4. Discharges [Discharged] employees. 


A. Whenever an employer discharges an employee, the unpaid wages or compensation of such 
employee, if a fixed and definite amount, and not based on a task, piece, commission basis or other 
method of calculation, shall, upon demand become due immediately, and the employer shall pay 
such wages to the employee within five days of such discharge. 

B. In all other cases of discharged employees the settlement and payment of wages or compeén- 
sation shall be made within ten days of such discharge. 

C.. In case of failure to pay wages or compensation due an employee within the time hereinbe- 
fore fixed, the wages and compensation of the employee shall continue from the date of discharge 
until paid at the same rate the employee received at the.time of discharge, and may be recovered 
in a civil action brought by the employee; provided that the employee shall not, be entitled to re- 
cover any wages or compensation for any period subsequent to the date of discharge unless he 
pleads in his complaint and establishes that he made demand within a reasonable time upon his 
employer at the place designated for payment and payment was refused, provided further that the 
employee shall not be entitled to recover any wages or compensation for any perion aubseauent to 
the sixtieth day after the date of discharge. » 88 


Hiei Laws 1937, ch. 109, § 4; 1941 Comp., 


ANNOTATIONS 
: ; FBO AVES Comtpey 9 EBA As Lene ADT PR fee Purpose of statutes of limitation. — Statutes of lim- 


itation are not only enacted to do away with stale claims, 
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but also to encourage an employee seeking the benefits-of Construction and application of provision of contract for 
the statute to act promptly. Spikes v. Mittry Constr. Co., compensation of employee upon dismissal or discharge, 
295 F.2d 207 (10th Cir. 1961). 147 A.L.R, 151, 40 A.L.R.2d 1044. 
Wages and commissions separate. — Upon timely Estoppel to rely on statute of limitations, 24 A.L.R.2d 
payment of fixed and definite wages or compensation 1413. 
employer has no further obligation to employee in rela- Right to discharge allegedly "at-will" employee as af- 
tion thereto under this section. However additional com- fected by employer's promulgation of employment policies 
missions not fixed and definite and not paid within 10 as to discharge, 33 A.L.R.4th 120. 
days continue to be payable until paid or tender thereof Damages recoverable for wrongful discharge of at-will 
is made by employer. Litteral v. Singer Bus. Machs. Co., employee, 44 A.L.R.4th 1131. 
1975-NMSC-015, 87 N.M. 365, 533 P.2d 754. Validity, construction, and effect of state laws requiring 
Scope of section. — In an action to exact a penalty payment of wages on resignation of employee immedi- 
from an employer for failure to pay wages, the time limi- ately or within specified period, 11 A.L.R.5th 715. ins 
tations of this section control over 37-1-3 NMSA 1978. Effectiveness of employer's disclaimer of representa- 
Spikes v. Mittry Constr. Co,, 295. F.2d 207 (10th Cir. 1961). tions in personnel manual or employee handbook altering 
Failure to comply with statutory conditions. — An at-will employment relationship, 17 A.L.R.5th 1. 
employer failed to comply with statutory conditions since Validity, construction, and effect of state laws requiring 
it did not pay the amount conceded to be due employees payment of wages on discharge of employee immediately 
within the times required by this section and since it could or within specified period, 18 A.L.R.5th 577. 
not show that it gave written notice of the amount con- When statute of limitations commences to run as to 
ceded to be due as required by Section 50-4-7 NMSA 1978; cause of action for wrongful discharge, 19 A.L.R.5th 439. 
giving a payroll check to employees for undisputed wages Liability for breach of employment severance agree- 
did not satisfy the latter requirement. Wolf v. Sam's Town ment, 27 A.L.R.5th 1, 
Furniture Co., 1995-NMCA-114, 120 N.M. 603, 904 P.2d 52. Negligent discharge of employee, 53 A.L.R.5th 219. 
Accrued vacation pay was a fixed and definite Common law retaliatory discharge of employee for re- 
amount, and the nonpayment of vacation time invoked fusing to perform or participate in unlawful or wrongful 
the penalty of continued payment of both vacation time acts, 104 A.L.R.5th 1. 
and wages for a maximum period of sixty days. Wolf v. Common law retaliatory discharge of employee for dis- 
Sam's Town Furniture Co,, 1995-NMCA-114, 120 N.M. closing unlawful acts or other misconduct of employer or 
603, 904 P.2d 52. fellow employees, 105 A.L.R.5th 351. 
Am. Jur. 2d, A.L.R. vehi C.J.S. references. — 48A 30 C.J.S. Master and Servant §§ 133 to 135. 


Am. Jur. 2d is and Labor Relations § 4278. 


50-4-5. Employees quitting employment. 


Whenever an employee (not having a written contract for a definite period) quits or resigns his 
employment, the wages or compensation shall become due and be-payable at the next succeeding 
payday. Nothing in this section shall prohibit or restrict the right of the employer to make immedi- 
ate payment at the time of quitting. 


History: Laws 1937, ch. 109, § 5; 1941 Comp., § 57- Validity, construction, and effect of state laws requiring 
305; 1953 Comp., § 59-3-5. payment of wages on resignation of employee immedi- 
ANNOTATIONS ately or within specified period, 11 A\L.R.5th 715. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur, 2d Labor and Labor Relations § 4278. 


50-4-6. Industrial disputes. 


In the event of the suspension of work as the result of an industrial dispute, the wages and 
compensation earned and unpaid at the time of such suspension shall become due and payable at 
the next payday as provided in Section 2 [50-4-2 NMSA 1978] of this act, including, without abate- 
ment or reduction, other than such deductions as may be required by law, or as may be specified in 
the contract of hiring, all amounts due to all persons whose work has been suspended as a result of 
such industrial dispute, together with any deposit or other guaranty held by the employer for the 
faithful performance of the duties of the employee. 


History: Laws 1937, ch. 109, § 6; 1941 Comp., § 57- include accrued leave and vacation pay. 1961-62 Op. Att'y 
306; 1953 Comp., § 59-3-6. Gen. No. 62-69. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Reex- 


ANNOTATIONS haustion of arbitration procedure as appropriate course 
Accrued leave and vacation pay included. — The for resolving backpay issues arising as a result of resolu- 
words "wages and compensation earned and unpaid" tion of grievance, 59 A.L.R. Fed. 501. 
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50-4-7. Unconditional payment of wages conceded to be due. 


In case of dispute over wages, the employer shall give written notice to the employee of the 
amount of wages which he concedes to be due, and shall pay such amount, without condition, 
within the times fixed by this act [50-4-1 to 50-4-12 NMSA 1978]. The acceptance by the employee 
of any payment so made, shall not constitute a release as to the balance of his claim. The provi- 
sions of Section 4 [50-4-4 NMSA 1978] shall not be applicable in cases arising under this section, 


except as herein provided. 


History: Laws 1937, ch. 109, § 7; 1941 Comp.,, § 57- 
807; 1958 Comp., § 59-3-7. 


ANNOTATIONS 


Failure to comply with statutory conditions. — An 
employer failed to comply with statutory conditions since 
it did not pay the amount conceded to be due employees 
within the times required by Section 50-4-4 NMSA and 
since it could not show that it gave written notice of the 
amount conceded to be due as required by this section; 
giving a payroll check to the employees for undisputed 


wages did not satisfy the latter requirement. Wolf v. Sam's 
Town Furniture Co., 1995-NMCA-114, 120 N.M. 608, 904 
P.2d 52. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am, Jur, 2d Labor and Labor Relations § 4196 et seq. 

Validity, construction, and effect of state laws requiring 
payment of wages on discharge of employee immediately 
or within specified period, 18 A.L.R.5th 577. 

Reexhaustion of arbitration procedure as appropriate 
course for resolving backpay issues arising as a result of 
resolution of grievance, 59 A.L.R. Fed, 501. 


50-4-8. Duties of the labor commissioner [director] 


A. Itis the duty of the labor commissioner [director] to investigate any violations of Sections 50- 
4-1 through 50-4-12 NMSA 1978 and to institute or cause to be instituted actions for the enforcement 
of the same. The labor commissioner |director] may hold hearings to satisfy himself as to the justice 
of any claim, and he shall cooperate with any employee in the enforcement of any claim against his 
employer whenever, in the opinion of the labor commissioner [director], the claim is just and valid. 

B. Itis the duty of all district. attorneys to prosecute all cases, both civilly and criminally, which 
are referred to them by the labor commissioner. . 

C. It shall not be a defense to any action brought pursuant to this section that the plaintiff or 
complainant is an undocumented worker. It is not intended by this section to create any right to 


collect unemployment compensation nor to mandate any wage rate. 


History: Laws 1937, ch. 109, § 8; 1941 Comp., § 57- 
308; 1953 Comp., § 59-3-8; Laws 1983, ch. 157, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 

Compiler's notes. — Laws 1987, ch. 342, § 33 provided 
that all references in law to the "labor commissioner" shall 
be construed as references to the "director of the labor and 
industrial division of the department of labor". 

Laws 2007, ch. 200 repealed the labor department. Sec- 
tion 9-26-15 NMSA 1978 provides that all statutory ref- 
erences to the "labor department or any divisions of the 
labor department shall be deemed to be references to the 
workforce solutions department". 


ANNOTATIONS 


Appealability of wage claim determination. — A 
party who is involved in a wage claim determination by 
the labor commissioner (now director of the labor and 
industrial division) may not appeal that determination 
directly to the court of appeals, Z. Indem. Co. v. Heller, 
1984-NMCA-125, 102 N.M., 144, 692 P.2d 530. 


50-4-9. Records, subpoenas, etc. _ 


Once the statutory provisions for enforcement of wage 
claims are invoked through proceedings in the district 
court (this section and Section 50-1-3 NMSA 1978) claim- 
ants may appeal the district court's decision pursuant to 
Rule 3, N.M.R. App. P. (Civ.) (now Rule 12-201 NMRA). £. 


‘Indem. Co. v. Heller, 1984-NMCA-125, 102 N.M. 144, 692 


P.2d 530. 

Appeal authorized by 12-8-16. NMSA 1978 does not 
allow appeals from determinations of the labor commis- 
sioner (now director of the labor and industrial division), 
since the Administrative Procedures Act (Sections 12-8-1 
to 12-8-25 NMSA 1978) applies only to agencies made 
subject to the act. "by agency rule or regulation if permit- 
ted by law", or which is specifically placed by law under 
the act. HE. Indem. Co. v. Heller, 1984-NMCA-125, 102 N.M. 
144, 692,P.2d 530. 

Am. Jur, 2d, A.L.R..and C.J.S. references. — 48A 
Am, Jur, 2d Labor and Labor Relations § 4188 et seq. 

51 C.J.S. Labor and Labor Relations § 16. 


A. Every employer shall keep a true and accurate record of hours worked and wages paid to 
each employee. The employer shall keep such records on file for at least one year after the entry of 


the record. 
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B. The labor commissioner {director of the labor and industrial division] and his authorized 
representatives shall have the right at all reasonable times to inspect such records for the purpose 
of ascertaining whether the provisions of this act [50- 4-1 to 50-4-12 NMSA 1978] are complied 
with. 

C. Any interference with the labor commissioner [director] or his authorized representatives i in 
the performance of their duties shall be deemed a violation of this act and punished as such. 

D. The labor commissioner [director] and his authorized representatives shall have the power 
to administer oaths and examine witnesses under oath, issue subpoenas, compel the attendance 
of witnesses, and the production of payroll records and take depositions and affidavits in any pro- 
ceedings before said labor commissioner [director]. 

E. In case of failure of any person to comply with any subpoena lawfully issued, or upon the 
refusal of any witness or witnesses to testify upon any matter which he or they may be lawfully in- 
terrogated, the labor commissioner [director] may apply to the district court in the proper county, 
or to the judge thereof, for a writ of attachment to compel said witness to respond to said subpoena 
or to testify as the case may be. . ' tisk 


History: Laws 1937, ch. 109, § 9; 1941 Comp., § 57- records are the "best evidence" in establishing whether 


309; 1953 Comp,, § 59-3-9. a violation exists under the act and they should be pro- 
Bracketed material. — The bracketed material in duced, if available. 1957-58 Op. Att'y Gen. No. 57-74. 
this section was inserted by the compiler and it is not part Time limitations for demanding records, — The 
of the law. time limitation placed upon a representative of the labor 
Meaning of labor commiasioner. — Laws 1987, ch. commission (now division), or a district attorney acting 
342, § 33 provided that all references, in law to the "labor on his request, in demanding the records of an employer 
commissioner" shall be construed as references to the "di- to determine whether a violation exists under the New 
rector of the labor and industrial division of the depart- Mexico wage and hour laws is two years, if the purpose 
ment of labor", for demanding the records is to charge the employer ina 
Laws 2007, ch, 200 repealed the labor department. Sec- criminal case; and four years, if the purpose is for bringing 
tion 9-26-15 NMSA 1978 provides that all statutory ref- a civil action under the act against the employer. 1957- 58 
erences to the "labor department or any divisions of the . Op. Att'y Gen. No. 57-74, 
labor departmentishall be deemed to be references to the Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am, 
workforce solutions department", Jur, 2d Administrative Law § 122 et seq.; 48A Am. Jur. 2d 
Labor and Labor Relations,§ 4436 et seq. 
ANNOTATIONS | © 51A ©.J.8, Labor Relations §§ 598 to 617. 


"Best evidence" purpose..— This section does not ' 
operate as a statute of limitations, and the employer's 


50-4-10. Forfeiture and penalties,, 


A. An employer who violates or fails to comply with any provision of Sections 50-4-1 through 
50-4-12 NMSA 1978 is guilty of a misdemeanor and upon conviction for a first offense shall be 
sentenced pursuant to Section 31-19-1 NMSA 1978. 

B. A person who is convicted of a second or subsequent offense of violating or failing to comply 
with any proyision of Sections 50-4-1 through 50-4-12 NMSA 1978 is guilty of a misdemeanor and 
shall be sentenced pursuant to Section 31-19-1 NMSA 1978 and shall be fined no less than two hun- 
dred fifty dollars ($250) and not more than one thousand dollars ($1,000) for each offense for which 
the person is convicted, which fine shall not be suspended, deferred or taken under advisement. 

C.. Each oceurrence of a violation for which a person is convicted is a separate offense. Mul- 
tiple violations arising from transactions with the same person or multiple violations arising | from 
transactions with different people shall be considered: separate occurrences. 

D. In case the employer is a corporation, the fine provided in this section shall be aadeaada 
against the corporation as a penalty. 


History: Laws 1937, ch. 109, § 11; 1941 Comp., § 57- be a fine of between $25 and $50 for each separate offense 
311; 1953 Comp., § 59-3-11; 2005, ch. 257, § 8. or imprisonment of between ten days and ninety days, 

The 2005 amendment, effective June 17, 2005, pro- or both; added Subsection B to provide the punishment 
vided in Subsection A that a person who violates or fails of a second or subsequent offense of the act; and added 
to comply with Sections 50-4-1 through 50-4-12 NMSA Subsection C to provide that each violation is a separate 
1978 for a first offense shall be sentenced pursuant to Sec- offense and that multiple violawions shall be considered 
tion 31-19-1 NMSA 1978; deleted the former provision, separate occurrences. 


which specified the punishment for a violation of the act to 
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50-4-11. [Wage claims and liens to secure claims; assignment to director 
of the labor and industrial division for collection.] 


The labor commissioner [director of the labor and industrial division] shall have power and 
authority to take assignments of wage claims, of employees against employers, and shall also 
have power to take assignments of liens upon real or personal property securing the claims of em- 
ployees and laborers, and shall have power and authority to prosecute actions for the collection of 
such claims and for the foreclosure of liens of such persons securing such claims of persons, who, 
in the judgment of the labor commissioner [director], are entitled to the services of the labor com- 
missioner [director], and who, in his judgment, have claims or liens or both which are valid and 
enforceable in the courts. In cases where the commissioner [director] has taken assignments. of 
labor claims which are lienable under the lien laws of the state. of New Mexico he shall have power 
to join any number of claimants in one statement of claim or lien, and in case of suit to join any 
number of claimants in one cause of action. 


History: Laws 1937, ch. 109, § 12; 1941 Comp., § 57- Cross references. — For actions by employees under 
312; Laws 1945, ch. 48, § 1; 1953 Comp., § 59-3-12, Minimum Wage Act, see 50-4-26 NMSA 1978. 

Bracketed material. — The bracketed material was For acknowledgements for wage and salary assign- 
inserted by the compiler and it is not part of the law. ments, see 14-13-11 NMSA 1978. 

Compiler's notes. — Laws 1987, ch. 342, § 33 provided. For joinder of claims, see Rule 1-018 NMRA, 


that all references in law to the "labor commissioner" shall 


be construed as references to the "director of the labor and ANNOTATIONS 

industrial division of the department of labor". Am. dur: 2d. A.L.Ry and: GiiSs referentes;:.—048A 
_ Laws 2007, ch. 200 repealed the labor department. Sec- Age alu: ee Tunbhiectaia ate Pecan. Aue 

tion 9-26-15 NMSA 1978 provides that all statutory ref- Assignability of statutory claim against employer for 

erences to the "labor department or any divisions of the nonpayment, 48 A.L.R.2d 1385. 


labor department shall be deemed to be references to the 
workforce solutions department". 


50- 4-12. Wage claim actions; costs; jurisdiction; representation by 
district attorney; appeals. 


A. In all actions brought by the director of the labor and industrial division of the labor depart- 
ment as assignee under the provisions of Section 50-4-11 N MSA 1978, the director shall be entitled 
to free process and shall not be obligated or required to give any bond or other security for costs. 

B. Any sheriff, constable or other officer requested by the director to serve any summons, writ, 
complaint or order shall do so without requiring the director to pay any fees or furnish any secu- 
rity or bond. 

C. Where all claims joined together do not exceed in the aggregate the jurisdictional limit of 
the magistrate or metropolitan court, the director may institute an action against the employer 
in any magistrate or metropolitan court having jurisdiction without referring the claim to the dis- 
trict attorney. In the event that during the course of the proceedings representation by an attorney 
at law becomes necessary or, in the director's judgment, advisable, the director shall so notify the 
district attorney, and it shall then be the duty of the district attorney or the district attorney's as- 
sistant to appear for the director in the cause. 

D.. In the event the cause is appealed by the director, no bond or other security, shall be re- 
quired or fees.charged the director for court costs or sheriff's fees in serving process. 


History: Laws 1937, ch. 109, § 13; 1941 Comp., § Cross references, — For jurisdictional limits of metro- 
57-318; Laws 1945, ch. 48, § 2; 1953 Comp., § 59-3-13; politan court, see 34-8A-3 NMSA 1978, 
Laws 1996, ch. 38,81. © For jurisdictional limits of magistrate court, see 35-3-3 
Compiler's notes. — Laws 1987, ch. 342, § 33 provided NMSA 1978. 
that all references in law to the "labor commissioner" shall The 1996 amendment, effective May 15, 1996, 
be construed as references to the "director of the labor and amended Subsection C to increase the jurisdiction of the 
industrial division of the department of labor". magistrate and metropolitan courts from $200 to the ju- 
Laws 2007, ch. 200 repealed the labor department. Sec- risdictional limits of those courts and amended the titles 
tion 9-26-15 NMSA 1978 provides that all statutory ref- ' of officials and entities to reflect current law throughout 
erences to the "labor department or any divisions of the the section. 


labor department shall be deemed to be references to the 
workforce solutions department”. 
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ANNOTATIONS 


Meaning of "bond". — Under. Subsection " of this sec- 
tion, the word "bond" relates only to the costs of a pro- 
ceeding and relieves labor commissioner (now director of 
the labor and industrial division) from giving a cost bond 
under the provisions of 39-2-14 NMSA 1978, and the word 
"bond" in Subsection B refers only to guaranteeing the 
fees of the sheriff or other officer. Cal-M, Inc. v. McManus, 
1963-NMSC-184, 73 N.M, 91, 385 P.2d 954. : 


EMPLOYMENT LAW . 


50-4-15 


No waiver of-bond in attachment proceeding. — 
Section 50-4-11 NMSA 1978 and this section relating to 
wage-claim actions by the labor commissioner (now direc- 
tor of the labor and industrial division) do not waive the 
requirement for the furnishing of a bond in an attachment 
proceeding under Sections 42-9-4 and .42-9-7 NMSA 1978, 
Cal-M, Inc. v. McManus, 1963-NMSC-184, 73 N.M. 91, 385 
P.2d 954. © 


50-4-13. [Hours of employment; eating establishments. ] 


Any person or persons, firm, association or corporation, owning any hotel, restaurant, cafe or 
eating house within this state, shall not be allowed to cause any male employee therein to labor 
more than ten hours in any twenty-four hours of any one day, 1 nor more than severity hours in any 


one week of seven days. 


The hours of labor may be so arraigned [arranged] so as to permit the employment of any male 
employee so engaged at any time so that they shall not work more than ten hours in any twenty- 
four hours of any one day, nor more than seventy hours in any one week of seven days. 


History: Laws 1933, ch. 149, § 3; 1941 Comp., § 57- 
814; 1953 Comp., § 59-3-14. 

Cross references. — For maximum hours for females, 
see 50-5-1 NMSA 1978 et seq. 

For maximum hours for children under fourteen, see 50- 
6-3 NMSA 1978. 

For equal rights amendment, see N.M. Cont; art. II, § 
18. 

Bracketed material, — The bracketed material in the 
section was inserted by the compiler. It was not enacted by 
the legislature, and it is not a part of the law. 


ANNOTATIONS 


Constitutionality of former sections. — The first 
two sections of this act (Laws 1933, ch. 149, §§ 1, 2), re- 
lating to employment of males for not more than eight 


of 24 hours and for not more than 48 hours of a six day © 


week, were declared unconstitutional in State v. Henry, 
1933-NMSC-080, 37 N.M. 536, 25 P.2d 204, Prior compil- 


holding that Laws 1933, ch. 149, §§ 1 and 2, are uncon- 
stitutional, since there has been a shift of opinion in this 
country on the question whether such statutes violate the 
freedom to contract guaranteed by the due process clause; 
Laws 1933, ch, 149, §§ 3 to 8, are compiled as Sections 50- 
4-13 to 50-4-18 NMSA 1978). 

This section applies to any and all’ employees of a 
hotel, including bellboys, desk clerks, chamber maids, etc. 
1953-54 Op. Att'y Gen. No, 53-5704. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur. 2d Labor and Labor Relations § 4422. . 

Necessity in indictment charging ‘violation. of statute 
regarding wages or hours, of labor: of naming particular 
employees, 81 A.L.R. 76. 

Constitutionality of statute limiting hours of labor i in 
private industry, 90 A.L:R. 814. 

Waiver or loss of statutory right to minimum wage or 


_benefit of regulation as to hours of labor, 102 A.L. R. 842, 


120 A.L.R. 11465. 


ers retained Laws 1933, ch. 149, §§ 3 to 8, in spite of the | 51B C.J.S, Labor Relations §§ 1192 to 1203. 


50-4-14. [Emergency cases; hours permitted; rate for excessive hours.] 


Nothing in Section 3 [50-4-18 NMSA 1978] of this act, shall be construed so as to prevent work 
in excess of ten hours per day in emergency cases; provided that in no one week of seven days 
shall there be permitted more than seventy-four hours of labor, and provided that work in excess 
of seventy hours of labor in any one week of seven days, shall be paid for on the basis of time and 


one-half for such excess. 


History: Laws 1933, ch. 149, § 4; 1941 Comp. » § 57- 
315; 1953 Comp., § 59-3-15. 


Crane references. — For time-and-a-half for more’ 


than 40 hours under the Minimum Wage Act, see 50-4-22 
NMSA 1978. 

For time-and-a-half for females for more than 40 hours, 
see 50-5-1 NMSA 1978. 

For time-and-a-half for females for more than 48 hours, 
see 50-5-7 NMSA 1978. 


For time-and-a-half for more than 56 hours for female 


transportation company employees, see’ 50-5-14 NMSA 


1978. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, vofovan eal —.48A 
Am, Jur, 2d eas and Labor Relations §.4260. et seq. 
51B C.J.S. Labor Relations § 1206. 


50-4-15. [Uniform time for beginning work; notice of change. |] 


The beginning of the day of labor shall be uniform as provided for by the rules or regulations 
governing to [the] place of employment; provided, however, that in case any change in the time 
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LABOR CONDITIONS; PAYMENT OF WAGES 


50-4-19 


of the beginning of the day of labor is desired, it shall be the duty of the management of such an 
establishment, to notify such employee of such change, on the day prior to euch change contem- 
plated, said notice shall be. eerxed during the working day. 


History: Laws 1933, ch. 149, § 5; 1941 Gdaitl § 57- 
316; 1953 Comp., § 59-3-16. 


50- ie 16. [Time records} inspection. ] 


Cross references, — For uniform time for beginning 
work for females, see 50-5-3 NMSA 1978. 


Every employer to whom this act [50-4-13 to 50-4-18 NMSA 1978] applies shall be required to 
keep a time record showing the number of hours each male employee worked each day. 

Such record shall be open at all reasonable hours to the inspection of the state labor commis- 
sioner [director of the labor and industrial division], his agents or agent, record of, which is re- 


quired to be kept as herein provided for. 


History: Laws 1933, ch. 149, § 6; 1941 Comp., § 57- 
317; 1953 Comp., § 59-3-17. 

Bracketed material. — The bracketed material in 
this section was inserted by the compiler and it is not part 
of the law. 

Compiler's notes. — Laws 1987, ch. 342, § 33 pfovidel 
that all references in law to the "labor commissioner" shall 
be construed as references to the "director of the labor and 
industrial division of the department of labor". 

Laws 2007, ch. 200 repealed the labor department. Sec- 
tion 9-26-15 NMSA 1978 provides that all statutory ref- 
erences to the "labor department or any divisions of the 


labor department shall be deemed to be references to the 
workforce solutions department". 

Cross references. — For time records and inspection 
thereof for women employees, see 50-5-8, 50-5-17/ NMSA 
1978. 


ANNOTATIONS 


This section applies to any and all employees of a 
hotel, including bellboys, desk clerks, chambermaids, etc. 
1953-54 Op. Att'y Gen. No. 53-5704. 


50-4-17. [Failure to keep record or comply with act; penalty.] 


The failure of any employer [any employer who fails] to keep such a record, or [makes] any false 
entry therein, or the failure [fails] to comply with the provisions:of this act [50-4-13 to 50-4-18 
NMSA 1978], shall be guilty of a misdemeanor, and upon conviction thereof, shall be fined not less 
than seventy-five dollars [($75.00)], or more than three hundred dollars [($300)] for each offense. 


History: Laws 1933, ch. 149, § 7; 1941 Comp., § 57: 


318; 1953 Comp., § 59-3-18, 


50-4-18. [Disposition of fines.]. 


Bracketed material. — The bracketed material in 
this section was inserted by the compiler and it is not part 
of the law. 


All fines collected for violation of this act [50-4-13 to 50-4-18 NMSA 1978] shall be deposited 
with the state treasurer, and be covered in the free textbook fund. 


History: Laws 1933, ch, 149, § 8; 1941 Comp.,, § 57. 
319; 1953 wig *” 5 59-3-19. 


50-4-19. Declaration of state public policy. 


It is declared to be the policy of this act (1) to establish minimum wage and overtime compensa- 
tion standards for all workers at levels consistent with their health, efficiency and general well- 
being, and (2) to safeguard existing minimum wage and overtime compensation standards which 
are adequate to maintain the health, efficiency and general well-being of workers against the un- 
fair competition of wage and hours standards which do not provide adequate standards of living. 


History: 1953 Comp. -, § 59-3-20, enacted by Laws 
1955, ch. 200, § 1. 

Compiler's notes. — The words "this act" refer to 
Laws 1955, ch. 200, the unrepealed sections of which are 


compiled herein as 50-4-19, 50-4-21, 50-4-22, 50-4-25, 50- 
4-26, 50-4-28, 50-4-29 NMSA 1978. 

Cross references. — For minimum wages onpublic 
works, see 13-4-11 to 13-4-17 NMSA 1978. 
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ANNOTATIONS 


Act not preempted by federal law or collective 
bargaining agreement. — New Mexico Minimum Wage 
Act (Section 50-4-19 NMSA 1978 et seq.) claims brought 
by union workers covered by a collective bargaining agree- 
ment were not preempted by Section 301 of the Labor 
Management Act, 29 U.S.C. § 185 and were not preempted 
by the remedies provided by the agreement; the claims 
were based on non-negotiable state law rights which could 
be resolved independently of the labor agreement. Self v. 
UPS, 1998-NMSC-046, 126 N.M. 396, 970 P.2d 582. 

Minimum wage ordinance. — Minimum wage ordi- 
nance enacted by City of Santa Fe is within the power of 
the city to enact and is constitutional. New Mexicans for 


50-4-20. Short title. 


EMPLOYMENT LAW 


50-4-21 


Free Enter. v. City of Santa Fe, 2006-NMCA-007, 188 N.M. 
785, 126 P.3d 1149. 

A home rule municipality may set a minimum wage 
higher than that required by the state Minimum Wage 
Act because of the independent powers possessed by mu- 
nicipalities in New Mexico and the absence of any con- 
flict with state law. New Mexicans for Free Enter. v, City of 
Santa Fe, 2006-NMCA-007, 138 N.M. 785, 126 P.3d 1149, 

Act permits home rule ordinances. — Municipal 
power to set minimum wage higher than that of Minimum 
Wage Act is not "expressly denied by general law" within 
the meaning of the home rule amendment. New Mexicans 
for Free Enter, v. City of Santa Fe, 2006-NMCA-007, 138 
N.M. 785, 126 P.3d 1149. ’ 


Sections 50-4-19 through 50-4-30 NMSA 1978 may be cited as the "Minimum Wage Act". 


History: 1953 Comp., § 59-3-20.1, enacted by Laws 
1963, ch. 227, § 1. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Who is 
employed in "executive capacity" within exemption, under 
29 USCS § 218(a)(1), from minimum wage and maximum 


50-4-21. Definitions. 
As used in the Minimum Wage Act: 


A. "employ" includes suffer or permit to work; 


hours provisions of Fair Labor Standards Act (29 USCS § 
201 et seq.), 181 A.L.R. Fed. 1 

What constitutes "preschool" for purposes of § 3(s)(1) 
(b) of Fair Labor Standards Act (29 USCS § 203(s)(1)(b)), 
providing that preschools are subject to wage and hour 
provisions of act, 181 A.L.R. Fed. 207. 

51B C.J.S. Labor Relations § 1017 et seq. 


B. "employer" includes any individual, partnership, association, corporation, business trust, 


legal representative or organized group of persons employing one or more employees at any one 
time, acting directly or indirectly in the interest of an employer in relation to an employee, but 
shall not include the United States, the state or any political subdivision of the state; provided, 
however, that for the purposes of Subsection A of Section 50-4-22 NMSA 1978, "employer" includes 
the state or any political subdivision of the state; and 

C. "employee" includes an individual employed by an employer, but shall not include: 

(1) an individual employed in a bona fide executive, administrative or professional capac- 
ity and forepersons, superintendents and supervisors; 

(2) an individual employed by the United States, the state or any political subdivision of 
the state; provided, however, that for the purposes of Subsection A of Section 50-4-22 NMSA 1978, 
"employee" includes an individual employed by the state or any political subdivision of the state; 

(3) an individual engaged in the activities of an educational, charitable, religious or non- 
profit organization where the employer-employee relationship does not, in fact, exist or where the 
services rendered to such organizations are on a voluntary basis. The employer-employee relation- 
ship shall not be deemed to exist with respect to an individual being served for purposes of reha- 
bilitation by a charitable or nonprofit organization, notwithstanding the payment to the ee 
of a stipend based upon the value of the work performed by the individual; 

(4) salespersons or employees compensated upon piecework, flat rate dehcassipe or com- 
mission basis; 

(5) registered apprentices and learners otherwise provided by law; — 

(6) G.I. bill trainees while under training; , , 

(7) seasonal employees of an employer obtaining and holding a valid certificate issued an- 
nually by the director of the labor relations division of the workforce solutions department. The 
certificate shall state the job designations and total number of employees to be exempted. In ap- 
proving or disapproving an application for a certificate of exemption, the director shall consider 
the following: 
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(a) whether such employment shall be at an educational, charitable or religious youth 
camp or retreat; 

(b) that such employment will be of a temporary nature; 

(c) that the individual will be furnished room and board in connection with such em- 
ployment, or if the camp or retreat is a day camp or retreat, the individual will be furnished board 
in connection with such employment; 

(d). the purposes for which the camp or retreat is operated; 

(e) the job classifications for the positions to be exempted; and 

(f) any other factors that the director deems necessary to consider; 

(8) any employee employed in agriculture: 

(a) if the employee is employed by an employer who did not, during any calendar 
quarter during the preceding calendar year, use more than five hundred person-days of agricul- 
tural labor; 

_(b) ifthe employee is the parent, spouse, child or other member of the employer's im- 
mediate family; for the purpose of this subsection, the employer shall include the principal stock- 
holder of a family corporation; 

(c) if the employee: 1) is employed as a hand-harvest laborer and is paid on a piece- 
rate basis in an operation that has been, and is customarily and generally recognized as having 
been, paid on a piece-rate basis in the region of employment; 2) commutes daily from the em- 
ployee's permanent residence to the farm on which the employee is so employed; and 3) has been 
employed in agriculture less than thirteen weeks during the preceding calendar year; 

(d) if the employee, other than an employee described in Subparagraph (c) of this 
paragraph: 1) is sixteen years of age or under and is employed as a hand-harvest laborer, is paid 
on a piece-rate basis in an operation. that has been, and is generally recognized as having been, 
paid on a piece-rate basis in the region of employment; 2) is employed on the same farm as the em- 
ployee's parent or person standing in the place of the parent; and 3) is paid at the same piece-rate 
as employees over age sixteen are paid on the same farm; or 

(e) if the employee is principally engaged in the range production of livestock or in 
milk production; 

(9) an employee engaged in the handling, drying, packing, packaging, processing, freezing 
or canning of any agricultural or horticultural commodity in its unmanufactured state; or 

(10) employees of charitable, religious or nonprofit organizations who reside on the prem- 
ises of group homes operated by such charitable, religious or nonprofit organizations for persons 
who have a mental, emotional or developmental disability. 


History: 1953 Comp., § 59-3-21, enacted by Laws and removed the exception of domestic service from wage 
1955, ch, 200, § 2; 1963, ch. 227, § 2; 1965, ch. 121, § 1; protections; and in Subsection C, deleted former Paragraph 
1967, ch. 188, § 1; 1971, ch. 282, § 1; 1973, ch. 392, § 1; C(1) and redesignated former Paragraphs C(2) through C(1) 
1975, ch. 71, § 1; 1975 (1st S.S.), ch. 8, § 1; 1977, ch. 214, as Paragraphs C(1) through C(13), respectively. 

§ 1; 1979, ch. 269; § 1; 1983, ch. 311, § 1; 2007, ch. 46, The 2008 amendment, effective January. 18, 2008, 
§ 45; 2007, ch. 47, § 1; 2008, ch. 2, § 1; 2019, ch. 114, § 1; changed the definitions of "employer" and "employee" to 
2019, ch. 242, § 2; 2021, ch. 10, § 1. exclude the state or any political subdivision of the state, 

The 2021 amendment, effective June 18, 2021, revised except that.for purposes of Subsection A of 50-4-22 NMSA 
the definition of "employee", as used in the Minimum 1978, the state or any political subdivision of the state is 
Wage Act, to remove the exception to the minimum wage included in the definitions of "employer" and "employee". 
requirement for secondary school students; and deleted The 2007 amendment, effective January 1, 2008, in 
Paragraph C(6) and redesignated former Paragraphs C(7) Subsection C, deleted Paragraph (10), relating to persons 
through C(11).as Paragraphs C(6) through C(10). employed by ambulance services; relettered Paragraphs 

2019 Amendments, — Laws 2019, ch, 114, § 1, ef- (11) to (18) as Paragraphs (10) to (12); added "or in milk 
fective January 1, 2020, removed exemptions from the production" to Subparagraph (3) of Paragraph (12); and 
minimum wage for students regularly enrolled in primary added Paragraph (13) relating to an employee engaged in 
and secondary schools working after school hours or on processing of any agricultural or horticultural commodity. 
vacation and for persons eighteen years of age or under Workers' compensation cases not considered 
who are not graduates of a secondary school; in Subsec- in construing meaning of "work". — In arguing the 
tion C, deleted former Paragraph C(6) and redesignated meaning of "work" in the context of the Minimum Wage 
former Paragraphs C(7) and C(8) as Paragraphs C(6) and Act, workers' compensation cases should not be consid- 
C(7), respectively; and deleted former Paragraph C(9) and ered because they deal with statutory definitions which 
redesignated former Paragraphs C(10) through C(13) as differ from the definitions in the Minimum Wage Act. Gar- 
Paragraphs C(8) through C(11), respectively. cia v. Am. Furniture Co., 1984-NMCA-090, 101 N.M. 785, 

Laws 2019, ch. 242, § 2, effective June 14, 2019, revised the 689 P.2d 934, cert. denied, 101 N.M. 686, 687 P.2d 743 and 
definition of "employee" as used in the Minimum Wage Act, 102 N.M. 7, 690 P.2d 450. 
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EMPLOYMENT LAW 


Coaching and managing employer's softball team. 


not equivalent to "employment" by that employer for pur- 
poses of the Minimum Wage Act. Garcia v. Am. Furniture Co., 
1984-NMCA-090, 101 N.M. 785, 689 P.2d 934, cert. denied, 
101 N.M. 686, 687 P.2d 743 and 102 N.M. 7, 690 P.2d 450. 

Municipal employers. — Municipalities, as political 
subdivisions of the state, are not "employers" as defined 
by the Minimum Wage Act and are therefore exempt from 
the overtime compensation requirements of the act, but 
when a municipality elects to provide overtime compen- 
sation, it must comply with the overtime compensation 
schedule set forth in 50-4-2 NMSA 1978. Rainaldi v. City 
of Albuquerque, 2014-NMCA-112. 

Substantial evidence supported finding that 
worker was administrative employee exempted 
from the act. Valentine v. Bank of Albuquerque, 
1985-NMSC-033, 102 N.M. 489, 697 P.2d 489. 

Worker paid on a piecemeal basis was exempt from 
the overtime provisions of the Minimum Wage Act. — 


Where a pick-up and delivery truck driver who worked for — 


defendant motor carrier filed an action alleging that she was 
an employee, rather than an independent contractor, and 
thus entitled to overtime payments under the New Mexico 
Minimum Wage Act (MWA), §§ 50-4-19 through 50-4-30 
NMSA 1978, and where the evidence established that plain- 
tiff signed a contract that required her to pick up and de- 
liver all packages in the service area each day in exchange 
for weekly settlement payments and that settlements in- 
cluded payments based on the number of stops and pack- 
ages picked up and delivered, the number of miles driven, 
fuel settlements based on fuel price changes in the service 
area, a subsidy providing an additional stipend based on 


the number of stops made, and weekly payments, which in- »; 


cluded a per-package payment for any packages delivered 
outside the service area, defendant's motion for summary 
judgment was granted because the MWA explicitly excludes 
salespersons or employees compensated upon piecework, 
flat rate schedules or commission basis from its definition of 
employees covered by the act, and plaintiff was paid a spe- 
cifically calculated rate per package picked up, per package 
delivered, per stop made on her route, and per excess mile 
driven in a given day, logical examples of a piecework com- 
pensation system. Armijo v. FedEx Ground Package System, 
Inc., 405 F.Supp. 3d 1267 (D. N.M. 2019). 

"Bona fide executive, administrative or profes- 
sional" defined. — Adopting the federal department of 
labor's definition of "administrative, executive, and profes- 
sional employee", an employee is an exempt administra- 
tive employee, pursuant to 50-4-21(C)(2) NMSA 1978, if 
the employee is compensated on a salary or fee basis at 
a rate of not less than $455 per week exclusive of board, 
lodging or other facilities, if the employee's primary duty 
is the performance of office or non-manual work directly 
related to the management or general business operations 
of the employer or the employer's customers, and if the 
employee's primary duty includes the exercise of discre- 
tion and independent judgment with respect to matters of 
significance. Williams v. Mann, 2017-NMCA-012. 

Substantial evidence to support finding that em- 
ployee qualified as an exempt administrative em- 
ployee. — Where plaintiff brought a claim for unpaid over- 
time wages under the Minimum Wage Act (MWA), 50-4-19 
’ to -30 NMSA 1978, the evidence presented at trial that 
plaintiff's $600 weekly salary was higher than the mini- 
mum wage for non-exempt employees under the MWA, that 
plaintiff's primary duties were related to management or 
general office operations, and involved the exercise of dis- 
cretion and independent judgment with respect to matters 
of significance, including signing contracts with vendors, 
that plaintiff held herself out as an office manager, that 
plaintiff dealt with employee discipline and payroll issues, 
and that plaintiff managed patient information, including 
bill collection, insurance collection and payments, provided 


50-4-21 


a substantial evidentiary basis for the district court to 
conclude that plaintiff was an exempt administrative em- 
ployee under the MWA, and therefore not entitled to un- 
paid overtime wages. Williams v. Mann, 2017-NMCA-012. 

Plain language of statute permitted finding that 
a supervisor could be an "employer" for purposes of 
the Minimum Wage Act. — Where employee, a lease op- 
erator, brought a putative class action against employer, 
an energy company, and a senior superintendent, alleg- 
ing violations of the New Mexico Minimum Wage Act, 50- 
4-19 to 50-4-830 NMSA 1978 (act), and where the senior 
superintendent argued that claims against him should be 
dismissed because he cannot be an "employer" under the 
act, the motion to dismiss was denied because the plain 
language of the definition of "employer" provides that in- 
dividuals employed by a company may be an "employer" 
themselves when they take certain actions in relation to 
employees on behalf of the corporate employer. Anderson 
v. XTO Energy, Inc., 341 F.Supp.3d 1272 (D. N.M, 2018). 

Employees compensated on a commission basis 
are not entitled to overtime wages. — Where plaintiff, 
a former employee, brought an action on behalf of himself 
and proposed class against his former employer, alleging 
violations of New Mexico's Minimum Wage Act (NMMWA) 
due to employer's failure to pay overtime wages, defen- 
dant's motion for summary judgment was granted. be- 
cause defendant compensated plaintiffs on a commission 
basis, and Subsection C of this section provides that over- 
time pay requirements do not. apply to employees com- 
pensated on a commission basis. Corman v. JWS of New 
Mexico, Inc., 356 F.Supp.3d 1148 (D. N.M. 2018). 

Scope of coverage. — A desk clerk is a person em- 
ployed in an establishment coming within the definition 
of service establishment, Unless the desk clerk can bring 
himself within the exceptions of Subsection C, Paragraphs 
(1) to (12) [now Paragraphs (1) to (7), (10) to (14)]; he cer- 
tainly is a service employee, 1955 Op. Att'y Gen. No. 55- 
6338 (rendered under prior law). 

A retail sales clerk, employed for a 48- hour week, paid a 


“minimum weekly wage of $30, plus commissions on sales, 
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is not exempt from the Minimum Wage Act. 1957 Op. Att'y 
Gen, No. 57-248. 

A nonprofit organization, furnishing working mothers 
with child day care services, where mothers pay for ser- 
vices on the basis of financial ability and the nursery is 
directed and staffed by a supervisor and several other per- 
sons who are paid for their services, creates an employer- 
employee relationship. The employees are persons who 
devote full time and energy to providing services for sala- 
ries'or wages and are not exempt under Subsection C(4) of 
this section. 1968 Op. Att'y Gen. No. 68-04. 

Tips may not be included in ‘determining mini- 
mum wage. — Bellhops come under the provisions of this 
section as service employees, entitled to $.50 per hour as 
a minimum wage, but in the absence of an explicit under- 
standing between parties, tips belong to the bellhop and 
cannot be included in determining minimum wage. 1955 
Op. Att'y Gen. No. 55-6309 (rendered under prior law). © 

No exemption for irrigation district employees. — 
If immunity from suit and exemption from taxation are 
not necessary to carry out the purposes for which irriga- 
tion districts are organized, exemption from’ ‘paying the 
minimum wage to employees of the district is not neces- 
sary for such a purpose. 1967 Op. Att'y Gen. No. 67-90. 

Unless employed in agriculture. — Under certain 
situations one employed to supply water to be used for ag- 
ricultural purposes may be employed in agriculture and 
therefore the employer would be exempt from the provi- 
sions of the Minimum Wage Act. It is a question of fact 
whether this would include specific employees of i inrtge- 
tion districts. 1967 Op. Att'y Gen. No. 67-90. 

Piece-work basis employees exempt. — The com- 
pensation of employees for the Separation of mica on the 
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basis of so.much per 100 or 200 pounds constitutes the were not covered by the minimum wage provision pertain- 

employment of labor on a piece-work basis and is, there- ing to "employees". 1963 Op. Att'y Gen. No. 63-67 (ren- 

fore, exempt’ from the requirements of the New Mexico dered under prior law). 

wage and hour laws. 1958 Op. Att'y Gen. No. 58-204. Law reviews. — For note, "Public Labor Disputes - A 
Goodwill workers may not be employees under Suggested Approach for New Mexico," see 1 N.M. L. Rev. 

this section. — Goodwill Industries of New Mexico, Inc., 281 (1971). 

is organized as a nonprofit organization for exclusively re- Am. Jur. 2d, A.L.R. and C.J.S. references. — Who 

ligious, charitable and educational purposes. It provides is employed in "professional capacity," within exemption, 

rehabilitation services, training, employment and oppor- under 29 USCS § 213(a)(1), from minimum wage and 

tunities for the handicapped, disabled and disadvantaged maximum hours provisions of Fair Labor Standards Act, 

who are unable to compete in the open labor market. 1968 77 A.L.R. Fed. 681. 

Op. Att'y Gen. No. 68-02. What constitutes "amusement or recreational establish- 
Two businesses not single employer. — The fact ment" within meaning of seasonal amusement exemption 

that the two businesses occupy proximate premises or from Fair Labor Standards Act (29 USCS § 213(a)(3)), 88 

even the same premises does not make them a single em- A.L.R. Fed. 880. 

ploying unit. 1957 Op. Att'y Gen. No. 57-173. Validity and construction of domestic service provisions 
Hospital employees. — Hospitals did not have to pay of Fair Labor Standards Act (29 U.S.C. §§ 201 et seq.), 165 

their employees the hourly wage rate prescribed by the A.L.R. Fed. 163. 


1963 Minimum Wage Act because hospital employees 


50-4-22. Minimum wages. 


A. Except as provided in Subsection C of this section, an employer shall pay to an employee a 

minimum wage rate of: 

(1) prior to January 1, 2020, at least seven dollars fifty cents ($7.50) an hour; 

(2) beginning January 1, 2020 and prior to January 1, 2021, at least nine dollars ($9.00) 
an hour; 

(3) beginning January 1, 2021 and puor to January 1, 2022, at least ten dollars fifty cents 
($10.50) an hour; 

(4) beginning January 1, 2022 and prior to January, 1, 2023, at least eleven dollars fifty 
cents ($11.50) an hour; and 

(5) on and after January 1, 2023, at least twelve dollars ($12.00) an hour. 

B. An employer furnishing food, utilities, supplies or housing to an employee who is engaged in 
agriculture may deduct the reasonable value of such furnished items from any wages due to the 
employee. 

C. An employee who customarily and regularly receives more than thirty dollars ($30.00) a 
month in tips shall be paid a minimum hourly wage as follows: 

(1) prior to January 1, 2020, at least two dollars thirteen cents ($2.13) an hour; 

(2) beginning January 1, 2020 and prior to January 1, 2021, at least two dollars thirty-five 
cents ($2.35) an hour; 

(3) beginning January 1, 2021 and prior to January 1, 2022, at least two dollars fifty-five 
cents ($2.55) an hour; 

(4) beginning January 1, 2022 and prior to January 1, 2023, at least two dollars eighty 
cents ($2.80) an hour; 

(5) on and after January 1, 2023, at least three dollars ($3.00) an hour; and 

(6) the employer may consider tips as part of wages, but the tips combined with the em- 
ployer's cash wage shall not equal less than the minimum wage rate as provided in Subsection A 
of this section, All tips received by such employees shall be retained by the employee, except that 
nothing in this section shall prohibit the pooling of tips among wait staff. 

D. An employee shall not be required to work more than forty hours in any week of seven days, 
unless the employee is paid one and one-half times the employee's regular hourly rate of pay for all 
hours worked in excess of forty hours. For an employee who is paid a fixed salary for fluctuating hours 
and who is employed by an employer a majority of whose business in New Mexico consists of provid- 
ing investigative services to the federal government, the hourly rate may be calculated in accordance 
with the provisions ofthe federal Fair Labor Standards Act of 1938 and the regulations pursuant to 
that act; provided that in no case shall the‘hourly rate be'less than the federal minimum wage. 

History: 1958 Comp., § 59-3-22, enacted by Laws § 1; 1998, ch. 217, § 1; 1999, ch. 164, § 1; 2003, ch. 262, 
1955, ch. 200, § 8; 1957, ch. 161, § 1; 1963, ch. 227, § 3; : af 2005, ch, 302, § 1; 2005, ch. 306, § 1; 2007, ch. 47, 


1965, ch, 121, § 2; 1967, ch, 188, § 2; 1973, ch. 392, § 2; 2019, ch. 114, § 2; 2021, ch, 10, § 2. 
1975 (1st 8.S.), ch. 3, § 2; 1979, ch. 269, § 2; 1983, ch. 59, 
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Cross references. — For time-and-a-half for more 
than 40 hours for females, see 50-5-1 NMSA 1978, 

For time-and-a-half for more than 48 hours for females, 
see 50-5-7 NMSA 1978. 

For time-and-a-half for more than 56 hours for female 
transportation company employees, see 50-5-14 NMSA 1978. 

For the federal Fair Labor Standards Act, see 29 U.S.C. 
§ 201 et seq. 

The 2021 amendment, effective June 18, 2021, re- 
moved the lower minimum wage requirement for second- 
ary school students; in Subsection A, after "Subsection", 
changed "B or D" to "C"; and deleted former Subsection 
B and redesignated former Subsections C through E as 
Subsections B through D, respectively. 

The 2019 amendment, effective January 1, 2020, raised 
the minimum wage, and provided a separate minimum 
wage for employed secondary school students; deleted for- 
mer Subsection A and added new Subsections A and B and 
redesignated former Subsections B through D as Subsec- 
tions C through E, respectively; in Subsection D, in the intro- 
ductory clause, after "hourly wage", deleted "of two dollars 
thirteen cents ($2.13). The" and added "as follows:", added 
new Paragraphs D(1) through D(5) and new paragraph des- 
ignation "(6)", 
among", deleted "employees" and added "wait staff". 

The 2007 amendment, effective January 1, 2008, in 
Subsection A, increased the minimum wage from $5.15 to 
$6.50 an hour, effective January 1, 2008 and from $6.50 to 
$7.50, effective January 1, 2009. 

The 2005 amendment, effective June 17, 2005, 
changed'the minimum hourly wage of employees who re- 
ceive more than $30 a month in tips from $2.125 to $2.13 
in Subsection B; deleted the former provision in Subsec- 
tion B that an employer may consider tips a part of wages, 
but not to exceed fifty percent of the minimum wage, and 
provided in Subsection B that tips may be considered part 
of wages, but tips combined with the employer's cash wage 
shall not equal less than $5.60 per hour. 

The 2003 amendment, effective June 20, 2003,‘ sub- 
stituted "five dollars fifteen cents ($5.15)" for "four dollars 
twenty-five cents ($4.25)" near the middle of Subsection A. 

The 1999 amendment, effective June 18, 1999, added 
the last sentence in Subsection C and made minor stylis- 
tic changes, 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 

Meaning of "any week of seven days". — The phrase 
“any week of seven days" in Subsection C of Section 50-4-22 
NMSA 1978 means a fixed and regularly recurring work- 
week established by the employer consistent with the fed- 
eral Fair Labor Standards Act and regulations promulgated 
under the authority of the Fair Labor Standards Act. Sin- 
claire v. Elderhostel, Inc., 2012-NMCA-100, 287 P.3d 978. 

Where defendant's established workweek was from 
12:01 a.m, Sunday to midnight the following Saturday; 


plaintiff led educational tours for defendant, some of 7 


which corresponded with the Sunday to Saturday work- 
week and some of which began on Wednesday and con- 


cluded the following Wednesday; if plaintiff worked from . 


Wednesday to Wednesday, plaintiff received two hours 
of overtime in the first Sunday to Saturday workweek 
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and in Paragraph D(6), after "pooling of tips 


and eight hours of overtime in the in the second work- 
week; if plaintiff worked.more than forty hours during a’, ' 


Sunday to Saturday week, plaintiff received time and a 
half for each hour over forty hours; and plaintiff claimed 
that defendant should have paid plaintiff overtime based 


on the seven-day week plaintiff actually worked, rather, 


than on the Sunday to Saturday workweek, defendant's 
establishment of the fixed Sunday to Saturday workweek 
qualified as a "week of seven days" under Subsection C of 
Section 50-4-22 NMSA 1978, Sinclaire v. Elderhostel, Inc., 
2012-NMCA-100, 287 P.3d 978. 
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Plaintiff's claim survived dismissal where it was 
alleged that he routinely worked over forty hours 
and was denied overtime pay. — In a federal class ac- 
tion lawsuit, where plaintiff claimed that defendant em- 
ployer regularly scheduled class:members to work for a 
minimum of 12 hours per day and a minimum of 84 hours 
per week, that class members routinely worked over 80 
hours per week, and that defendant failed to pay class 
members any overtime premium for all hours worked in 
excess of 40 per: workweek, and where defendant moved 
to dismiss, claiming that plaintiff failed to plead sufficient 
facts to support a reasonable inference that) plaintiff re- 
ceived less than the overtime pay due because plaintiff 
failed to identify a specific workweek in which he worked 
more than 40 hours and was denied overtime pay, plain- 
tiff was not required to specify a particular workweek in 
which he worked more than 40 hours because plaintiff al- 
leged that the general length of hours worked in a week 
was over 84 hours, well above the 40-hour threshold, and 
this provides defendant with a sufficient factual context 
to nudge plaintiff's claim from conceivable to plausible to 
state a claim for relief for failure to pay overtime as re- 
quired by the Minimum Wage Act. Gandy v. RWLS, or ie: 
308 F.Supp.3d 1220 (D.N.M. 2018). 

Contract for diminishing overtime wages. — An 
employer and employee may not agree to a fluctuating 
rate of pay, pursuant to which the employee is paid a fixed 
weekly salary plus an overtime factor of one-half of the 
hourly rate, which hourly rate is calculated such that it 
decreases as the number of hours worked increases be- 
cause the agreement conflicts with the prohibition against 
overtime paid at less than time and a half. N.M. Dep't of 
Labor v. Echostar Commc'ns Corp., 2006-NMCA-047, 139 
N.M. 493, 134 P.3d 780, cert. quashed, 2006 NMC ERT010. 
140 N.M. 675, 146 P.3d 810. 

"Required to work" includes subtle pressures. — 
Overtime pay is mandatory when an employee covered by 
the Minimum Wage Act (Section 50-4-19 NMSA 1978 et 
seq.) works more than forty hours in a seven-day week 
with the employer's knowledge and consent, and where 
there is any pressure by the employer, however subtle, to 
perform such work. N.M. Dep't of Labor v. A.C. Elec., Inc., 
1998-NMCA-141, 125 N.M. 779, 965 P.2d 363, © 

"Banked" time off violates minimum wage laws. 
— Employer cannot avoid overtime payments to employ- 
ees by offering them "banked" time off in exchange for 
working uncompensated overtime. N.M. Dep't of Labor v. 
A.C. Elec., Inc., 1998-NMCA-141, 125 N.M. 779, 965 P.2d 
363. 

Conditional class certification under the Mini- 
mum Wage Act. — Where plaintiffs, five non-exempt 
employees of a non-profit, integrated acute care hospi- 
tal, brought a putative collective and class action alleg- 
ing that their employer failed to pay plaintiffs and other 
non-exempt employees for time they spent working dur- 
ing meal breaks in violation of the Minimum Wage: Act 


_ (MWA), the district court erred in denying plaintiffs' mo- 


tion to conditionally certify a collective action, because 
plaintiffs' allegations, supported by ‘affidavits, that the 


putative class was sometimes required to work*through 


meal breaks, but not compensated for such work, and that 
such potential violations of the MWA stemmed from a 
single policy or plan to not only schedule workers in such 
a way that missing meal periods was sometimes Haas 


_ able, but also to discourage employees from using the "n 


lunch" button that would have resulted in full path ea 


‘ ‘tion for time worked, satisfy the minimal standards as- 
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sociated with the notice stage determination of whether 
plaintiffs are similarly situated. Sloane v. Rehoboth 
McKinley Christian Health Care Servs. ,; 2018-NMCA-048, 

.Municipal employers. — Municipalities, as political 
subdivisions of the state, are not "employers" as defined 
by the Minimum Wage Act and.are therefore exempt from 
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the overtime compensation requirements of the .act, but 
when a municipality elects to provide overtime compen- 
sation, it must comply with the overtime compensation 
schedule set forth in 50-4-2 NMSA 1978. Rainaldi v. City 
of Albuquerque, 2014-NMCA-112, 

Administrative employee not entitled to unpaid 
overtime. — Where plaintiff brought a claim for unpaid 
overtime wages under the Minimum Wage Act (MWA), 
50-4-19 to -30 NMSA 1978, the evidence presented at 
trial that plaintiff's $600 weekly salary was higher than 
the minimum wage for non-exempt employees under the 
MWA, that plaintiff's primary duties were related to man- 
agement or general office operations, and involved the 
exercise of discretion and independent judgment with 
respect to matters of significance, including signing con- 
tracts with vendors, that plaintiff held herself out as an 
office manager, that plaintiff dealt with employee disci- 
pline and payroll issues, and that plaintiff managed pa- 
tient information, including bill collection, insurance col- 
lection and payments, provided a substantial evidentiary 
basis for the district court to conclude that plaintiff was 
an exempt administrative employee under the MWA, and 
therefore not entitled to unpaid overtime wages. Witligean 
v. Mann, 2017-NMCA-012. 


Penalty provision applies to both minimum wage | 


and overtime claims. — When 50-4-26(C) NMSA 1978 
refers to "minimum wages" in its plural form, particularly 
where it follows the broad "any’ provision" introductory 
language, it is clear that the legislature contemplated an 
award of liquidated damages to both minimum wage and 
overtime claimants bringing a claim under any provision 
of 50-4-22' NMSA ‘1978. Armijo v. FedEx Ground Package 
System, Inc., 285 F.Supp.3d°1209 (D.N.M. 2018). 

Where plaintiff executed a contract with defendant to 
work as a "pickup and delivery contractor’; and where 
plaintiff, after three years as a contractor, brought a claim 
against defendant, alleging that defendant violated the 
Minimum Wage Act, §§ 50-4-19 through “30 NMSA 1978, 
by failing to pay drivers overtime pay for hours worked 
over 40 in one week, defendant's claim that § 50-4-26(C) 
NMSA 1978 applies only to violations of the minimum 
wage provisions, not to the overtime provisions of § 50- 
4-22 NMSA 1978, was without merit, because the plural 
"minimum wages" language in § 50-4-26(C) NMSA 1978 
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provides for damages for claimants bringing a claim un- 
der "any provision" of § 50-4-22 NMSA 1978. Armijo v. 
FedEx Ground Package System, Inc., 285 FSupp,3d 1209 
(D.N.M. 2018).’ 

Act not preempted by federal law or collective 
bargaining agreement. — New Mexico Minimum Wage 
Act (Section 50-4-19 NMSA 1978 et seq.) claims brought 
by union workers covered by a collective bargaining agree- 
ment were not. preempted by Section 301 of the Labor 
Management Act, 29 U.S.C. § 185 and were not preempted 
by the remedies provided by the agreement; the claims 


~-were based on non-negotiable state law rights which could 


be resolved independently of the labor agreement, Self v. 
UPS, 1998-NMSC-046, 126 N.M. 396, 970 P.2d 582. 

Travel time is not compensable under the Mini- 
mum Wage Act. — The general rule is that commuting 
time to and from ajob site isnot compensable absent an 
agreement to the contrary. The Minimum Wage Act, being 
silent on travel time, does not create an exception to the 
general rule. Segura v. J.W. Drilling, Inc.,2015-NMCA-085, 
cert. denied, 2015-NMCERT-008. 

Where employees claimed that employer failed to pay 
them for overtime wages for the time spent traveling from 
their homes to employer's job sites, the New Mexico court 
of appeals declined to deviate from the general rule that 
commuting time to and from a job site is not compensable 
when the Minimum Wage Act is silent on travel time. Se- 
gura v. J,W. Drilling, Ine. ,2015-NMCA-0835, cert. denied, 
2015-NMCERT-008. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am, Jur, 2d Ae and Labor Relations § 4188 et seq. 

Validity of minimum wage statutes relating to private 
employment, 39 A.L.R.2d 740. 

‘Tips as wages, 65 A.L.R.2d 974. 

Vacation pay rights of private employees not covered by 
collective labor contract, 33 A.L.R.4th 264. 

Who is executive, administrator, supervisor, or the like, 
under exemption for such employees from state minimum 
wage and overtime pay statutes, 85 A.L.R.4th 519, 

Employee training time as exempt from minimum wage 
and overtime requirements of Fair Labor Standards Act, 
80 A.L.R. Fed, 246, ai 

51B C.J.8. Labor Relations § 1017 et seq. 


50-4-22.1. Temporary state preemption; saving clause. 


A, Except as provided in Subsection B of this section, cities, counties, home rule municipalities 
and other political subdivisions of the state shall not adopt or continue in effect any law or ordi- 
nance that would mandate a minimum wage rate higher than that set forth in the Minimum Wage 
Act [50-4-20 NMSA 1978]. The provisions of this subsection expire on January 1, 2010, 

B. A local law or ordinance, whether advisory or self-executing, in effect on January 1, 2007 
that provides for a higher minimum wage rate than that set forth i in the Minimum Wage Act shall 


continue in full force and effect until repealed. . 


History: Laws 2007, ch. 47, § 3. 


Effective dates. — Laws 2007, ch, 47, § 4 made Laws 


2007, ch. 47,8 8 effective January 1, 2008. 


50-4-23. Persons with a disability; minimum LWaseS director powers and 
duties. | 


A. The director of the labor and industrial division of the labor department, to the extent nec- 
essary in order to prevent curtailment of opportunities for employment, shall, by regulation, pro- 
vide for the employment under special certificates of individuals, including individuals employed 
in agriculture, whose earning or productive capacity is impaired by physical or mental disability 
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or injury or any other disability, at wages that:are lower than the minimum wage applicable under 
Section 50-4-22 NMSA 1978, but not less than fifty percent of such wage. 

B. The director, pursuant to regulations and upon certification of any state agency administer- 
ing or supervising the administration of vocational rehabilitation services, may issue special cer- 
tificates that allow the holder thereof to work at wages that are less than those required by Sub- 
section A of this section and that are related to the workers' productivity, for the employment of: 

(1) workers with a disability who are engaged in work that is incidental to training or 
evaluation programs; and 

(2) persons with multiple disabilities. and other persons whose earning capacity is so se- 
verely impaired that they are unable to engage in competitive employment. 

C. The director may, by regulation or order, provide for the employment of persons with a dis- 
ability in work activities centers under special certificates at wages that are less than the mini- 
mums applicable under Section 50-4-22 NMSA 1978, or less than that prescribed in Subsection 
A of this section, and that constitute equitable compensation for such persons. As used in this 
subsection, "work activities centers" means centers planned and designed exclusively to provide 
therapeutic activities for persons with a disability whose physical or mental disability 1 is So severe 
as to make their productive capacity inconsequential, 

D. The state agency administering or supervising the administration of vocational rehabilita- 
tion may issue a temporary certificate for a period not*to exceed ninety days pursuant to Subsec- 
tions A, B and C of this section and may request an extension of the certification by the director 
when it is determined that the severity of disability of an individual or circumstances warrants an 
extension of the certification. 


History: 1953 Comp., § 59-3-22.1, enacted by Laws not in fact exist between an organization such as goodwill 
1967, ch, 242, § 1; 2007, ch. 46, § 46. industries and its handicapped workers and avoided the 
Compiler's notes. — The labor department referred to "employee" terminology to assure coverage for these work- 

in Subsection A has been repealed by.Laws 2007, ch. 200. ers. 1968 Op. Att'y Gen. No. 68-02. 
The 2007 amendment, effective June 15, 2007, made Handicapped within scope of section. — Goodwill’ s 
non-substantive language changes. handicapped workers are within the scope of this section 
and may not be employees under 50-4-21 C(4) NMSA 

ANNOTATIONS 1978. 1968 Op. Att'y Gen. No. 68-02. 

Legislative intent. — This section does not use the Am. Jur. 2d, A.L.R. and CJS. references. — 
term "employee" in describing those intended to be cov- Charity-sponsored work programs for handicapped per- 
ered by its provisions. The legislature undoubtedly was sons as subject to provisions of National Labor Relations 


aware that a true employer-employee relationship does Act (29 USCS § 141 et seq.), 68 A.L.R. Fed. 905. 


50-4-24. Employers exempt from overtime provisions for certain 
employees. 


A. An employer of workers engaged in the ginning of cotton for market, in a place of employ- 
ment located within a county where cotton is grown in commercial quantities, is exempt from the 
overtime provisions of Subsection D of Section 50-4-22 NMSA 1978 if each employee is employed 
for a period of not more than fourteen weeks in the aggregate in a calendar year. © 

B. An employer of workers engaged in agriculture is exempt from the overtime provisions set 
forth in Subsection D of Section 50-4-22 NMSA 1978. As used in this subsection, "agriculture" has 
the meaning used in Section 203 of the federal Fair Labor Standards Act of 1938. 

C. An employer is exempt from the overtime provisions set forth in Subsection D of Section 50- 
4-22 NMSA 1978 if the hours worked in excess of forty hours in a week of seven days are: 

(1) worked by an employee of an air carrier providing scheduled passenger air transporta- 
tion subject to Subchapter II of the federal Railway Labor Act or the air carrier's subsidiary that is 
subject to Subchapter II of the federal Railway Labor Act; 

(2) not required by the employer; and 

(3) arranged through a voluntary agreement among employees fs trade scheduled work 
shifts; provided that the agreement shall: 

(a) be in writing; 
(b) be signed by the employees involved in the agreement; 
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(c) include a requirement that an employee who trades a scheduled work shift is re- 
sponsible for working the shift so agreed to as part of the employee's regular work schedule; and 

(d) not require an employee to work more than: 1) thirteen consecutive days; 2) six- 
teen hours in a single work day; 3) sixty hours within a single work week; or 4) can be required as 
provided in a collective bargaining agreement to which the employee is subject. 


History: 1953 Comp., § 59-3-22.2, enacted by Laws 
1975, ch. 275, § 1; 1999, ch. 98, § 1; 2013, ch. 216, § 1. 

Repeals. — Laws 2015, ch. 21, § 1 repealed Laws 2018, 
ch, 216, § 2, effective June 19, 2015. Laws 2013, ch. 216, § 
2. repealed and enacted a new 50-4-24 NMSA 1978, which 
was to become effective July 1, 2015. For provisions of for- 
mer section, see the 2014 NMSA 1978 on NMOneSource 
.com. 

Cross references. — For the federal Fair Labor Stan- 
dards Act, see 29 U.S.C. § 201 et seq. 

The 2013 amendment, effective July 1, 2013, per- 
mitted airline employees to voluntarily trade shifts; ex- 
empted airlines from the requirements of paying employ- 
ees one and one-half times an employee's hourly rate of 
pay for each hour worked over forty hours in any week 
of seven days in which the airline has no required over- 
time hours and employees have voluntarily traded hours; 
in Subsection A, after "commercial quantities"; deleted 
"and" and added "is exempt from the overtime provisions 


of Subsection D of Section 50-4-22 NMSA 1978 if", and af- 
ter "calendar year", deleted "is exempt from the overtime 
provisions of Subsection C of Section 50-4-22 NMSA 1978; 
and added Subsection C. 

The 1999 amendment, effective June 18, 1999, added 
the Subsection A designation, updated a statutory refer- 
ence, and added Subsection B. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Who 
is executive, administrator, supervisor, or the like, under 
exemption for such employees from state minimum wage 
and overtime pay statutes, 85 A.L.R.4th 519. 

Who is "employee employed in agriculture" and there- 
fore exempt from overtime provisions of Fair Labor Stan- 
dards Act by § 13 (b)(12) of Act (29 U.S.C.A. § 213(b)(12)), 
162 A.L.R. Fed. 575. 


50-4-25. Posting of summary of the act. 


Hvery employer subject to the Minimum Wage Act [50-4-20 NMSA 1978] shall keep a summary 
of it, furnished by the labor commissioner [director of the labor and industrial division] without 
charge, posted in a conspicuous place on or about the premises wherein any person subject to the 
Minimum Wage Act is employed, and the summary shall clearly and conspicuously set forth the 
current minimum wage, 


Bracketed material. — The bracketed material in 


History: 1953 Comp., § 59-3-23, enacted by Laws 
1955, ch. 200, § 4; 1967, ch. 188, § 3; 1969, ch. 88, § 1. this section was inserted by the compiler and it is not part 
of the law. 


50-4-26. Enforcement; penalties; employees' remedies. 


A. An employer who violates any of the provisions of the Minimum Wage Act is guilty of a mis- 
demeanor and upon conviction shall be sentenced pursuant to the provisions of Section 31-19-1 
NMSA 1978. 

B. The director of the labor relations division of the workforce solutions department shall en- 
force and prosecute violations of the Minimum Wage Act. The director may institute in the name 
of the state an action in the district court of the county wherein the employer who has failed 
to comply with the Minimum Wage Act resides or has a principal office or place of business, for 
the purpose of prosecuting violations. The district attorney for the district wherein any violation 
hereof occurs shall aid and assist the director in the prosecution. 

C. In addition to penalties provided pursuant to this section, an employer who violates any 
provision of Section 50-4-22 NMSA 1978 shall be liable to the employees affected in the amount 
of their unpaid or underpaid minimum wages plus interest, and in an additional amount equal to 
twice the unpaid or underpaid wages. 

D. An action to recover such liability may be maintained in any court of competent jurisdiction 
by any one or more employees for and on behalf of the employee or employees and for other em- 
ployees similarly situated, or such employee or employees may designate an agent or representa- 
tive to maintain such action on behalf of all employees similarly situated. 

E. The court in any action brought under Subsection D of this section shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow costs of the action and reasonable attorney 
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fees to be paid by the defendant. In any proceedings brought pursuant to the provisions of this 
section, the employee shall not be required to pay any filing fee or ince ‘court rains necessarily 


ineurred in such proceedings. : 


F, In addition to any remedy or raerendene:s provided pursuant to the Midian Wage Act, a 
court may order appropriate injunctive relief, including requiring an employer to post in the place 
of business a notice describing violations by the employer as found by the court or a copy of a cease 


and desist order applicable to the employer. 


G. Civil actions and appeals of civil actions brought to vdltett unpaid or hddupaid wages, in- 
terest and any other amounts due under this section shall be heard by the court at the earliest 
possible date and shall be‘entitled’to a' preference over all other civil actions, to the same extent 
as civil actions to collect contributions pursuant to Section 51-1-36 NMSA 1978, on the calendar 


of the court. 


History: 1953 Comp., § 59-3-24, enacted by Laws 
1955, ch. 200, § 5; 1967, ch. 188, § 4; 2009, ch. 104, § 4; 
2018, ch. 182, § 1. 

The 2013 amendment, effective June 14, 2018, pro- 
vided that civil actions and appeals brought to collect un- 
paid or underpaid wages shall have the same preference 
to be:heard by the court as civil actions to collect unem- 
ployment contributions; and added Subsection G, 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, deleted "Penalties: (1) Any"; changed "foregoing 
provisions shall be deemed" to "provisions of the Minimum 
Wage Act is"; deleted the former language that provided 
for a fine of not less than $25 or more than $300 or im- 
prisonment for not less than 10 or more than 90 days, or 
both a fine and imprisonment; and added the remainder 
of the sentence following "misdemeanor and"; in Subsec- 
tion B, added "The director of the labor relations division 
of the workforce solutions department shall" at the begin- 
ning of the sentence; and at.the beginning of the third sen- 
tence, deleted "It shall be the duty of"; in Subsection C, 
deleted "Employee's remedies: (1) Any" and added "In ad- 
dition to penalties provided pursuant to this section, an"; 
changed the reference from Section 59-3-22 NMSA 1978 
to Section 50-4-22 NMSA 1978; after. "unpaid", added "or 
underpaid", and deleted "as the case may be, and in an ad- 
ditional equal amount as liquidated damages", and added 
the language after "minimum wages"; in Subsection E, 
deleted "Paragraph (2)" and added "Subsection D of this 
section"; and added Subsection’ F. * 


ANNOTATIONS 


Standard to determine when employees are simi- 
larly situated, — The "two-tiered" or "ad hoc" approach 
is the proper standard to apply to collective actions, At 


the initial notice stage determination of whether plain- 


tiffs are similarly situated, the plaintiff need: only present 
substantial allegations that the putative class members 


motion to conditionally certify a collective action, because 
plaintiffs' allegations, supported by affidavits, that the 
putative class was sometimes required to work through 
meal breaks, but not compensated for such work, and that 
such potential violations of the MWA stemmed from a 
single policy or plan to not only schedule workers in such 
a way that missing meal periods was sometimes unavoid- 
able, but also to discourage employees from using the "no 
lunch" button that would have resulted in full compensa- 
tion for time worked, satisfy the minimal standards as- 
sociated with the notice stage determination of whether 
plaintiffs are similarly situated. Sloane v, Rehoboth 
McKinley Christian Health Care Servs.,2018-NMCA-048, 

Penalty provision in subsection C applies to 
both minimum wage and overtime claims, — When 
50-4-26(C) NMSA 1978 refers to "minimum wages" in its 
plural form, particularly where it follows the broad "any 
provision" introductory language, it is clear that the leg- 
islature contemplated an award.of liquidated damages to 
both minimum wage and overtime claimants bringing a 
claim under any provision of 50-4-22 NMSA 1978. Armijo 
v. FedEx Ground Package System, Inc., 285 F.Supp.3d 
1209 (D.N.M. 2018), 

Where plaintiff executed a contract with defendant to 
work as a "pickup and delivery contractor", and where 
plaintiff, after three years as a contractor, brought a claim 
against defendant, alleging that defendant violated the 
Minimum. Wage Act, §§ 50-4-19 through -30 NMSA 1978 
by failing to pay drivers overtime pay for hours worked 
over 40 in one week, defendant's claim that § 50-4-26(C) 
NMSA 1978 applies only to violations of the minimum 
wage provisions, not to the overtime provisions of § 50- 
4-22 NMSA 1978, was without merit, because the plural 
"minimum wages" language in § 50-4-26(C) NMSA 1978 


‘provides for damages for claimants bringing a claim un- 
,_ der "any provision" of § 50-4-22 NMSA 1978. Armijo v. 


were together the victims of a single decision, policy or 
plan. At the second stage, the court must revisit the initial © 


determination by considering whether the class members 
have disparate factual and employment settings; whether 
the available defenses to the claims are individual to each 


FedEx Ground Package System, Inc., 285 F.Supp.3d 1209 
(D.N.M. 2018). 


Wage collection authority. — This article and article 


_, 4 of this chapter do not specifically provide the division 


class member; and whether there are any fairness or pro- 


cedural considerations relevant: to the action. Armijo v, 


Wal-Mart Stores, Inc., 2007-NMCA-120, 142 N.M..557, 168 . 


P.3d 129, cert. denied, 2007- NMCERT.009, 142 N.M. 715, 
169 P.3d 408. 
Initial notice stage determination of whether 


plaintiffs are similarly situated. — Where plaintiffs, . 


five non-exempt employees of a non-profit, integrated 
acute care hospital, brought a putative collective and class 


action alleging that their employer failed to pay plaintiffs.’ 


and other non-exempt employees for time they spent work- 
ing during meal breaks in violation of the Minimum Wage 
Act (MWA), the district court erred in denying plaintiffs’ 
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with the authority to issue judgments or warrants for the 
collection of wages due; rather, these statutes simply al- 
low the division to prosecute a wage collection action in 
magistrate court or district court if it determines that.an 
employee's wage claim is "valid and enforceable." South- 
worth v, Santa Fe Servs. Inc., 1998-NMCA-109, 125 N.M. 
489, 963 P.2d 566, 

Summary judgment erroneous in wage cleim: 
— Employer's affidavit that employee was salaried, and 
thus not entitled to overtime, and had not accrued vaca- 
tion time under her employment contract and employer's 


vacation, policy, combined with a copy of the employment 


contract and other documentation, was sufficient to es- 
tablish that there were disputed issues of fact concerning 
employer's liability for overtime andi vacation pay which 
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precluded summary judgment. Southworth v. Santa Fe to a review of an administrative decision. Southworth v. 

Servs. Ine., 1998-NMCA-109, 125 N.M. 489, 963 P.2d 566. Santa Fe Servs, Inc., 1998-NMCA-109, 125 N.M. 489, 963 
Standard of review. — Action under Subsection B P.2d 566. 

was separate from employee's administrative action Am. Jur. 2d, A.L.R. and C.J.S. references. — 48A 

brought before labor department; it was not a substitute Am. Jur. 2d Labor and Labor Relations § 4188 et seq. 

for an appeal and thus the district court was not required 73A C.J.S. Public Administrative Law and Procedure § 

to apply the whole-record standard of review applicable 172 et seq. 


50-4-26.1. Retaliation prohibited. 


It is a violation of the Minimum Wage Act [50-4-20 NMSA 1978] for an employer or any other 
person to discharge, demote, deny promotion to or in any other way discriminate against a person 
in the terms or conditions of employment in retaliation for the person asserting a claim or right 
pursuant to the Minimum Wage Act or assisting another person to do so or for TAME another 
person about Spee rights or other rights provided by law. 


History: Laws 2009, ch. 104, § 3. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 104 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


50-4-27. Authority of labor commissioner [director of the labor and 
industrial division] to promulgate rules; hearing on rules; 
notice; publication. | 


The state labor commissioner [director of the labor and industrial division] shall have the author- 
ity to promulgate and issue rules and regulations necessary to administer and accomplish the pur- 
poses of the Minimum Wage Act [50-4-19 to 50-4-30 NMSA 1978]. Such rules and regulations shall 
be adopted after notice and public hearing. A copy of the notice of hearing together with a copy of the 
proposed regulations shall be filed with the librarian of the supreme court library at least twenty 
days prior to the hearing. In addition, a copy of the notice of hearing shall be sent to all known inter- 
ested persons. Any interested person shall have the right to appear and present evidence. __ 


History: 1953 Comp., § 59-3-24.1, enacted by Laws labor department shall be deemed to be references to the 
1967, ch. 188, § 5. workforce solutions department." 

Bracketed material. — The bracketed material was Cross references, — For the State Rules Act, see 
inserted by the compiler and it is not part of the law. Chapter 14, Article 4 NMSA 1978, 


Compiler's notes. — Laws 1987, ch. 342, § 33 provided 


that all references in law to the "labor commissioner" shall ANNOTATIONS 
be construed as references to the "director of the labor and Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
industrial division of the department of labor". Jur, 2d Administrative Law § 152 et seq. 

Laws 2007, ch. 200 repealed the labor department. Sec- 78 C.J.S. Public Administrative Law and Procedure § 87 


tion 9-26-15 NMSA 1978 provides that all statutory ref- 


et seq. 
erences to the "labor department or any divisions of the ° 


50-4-28. Right of collective bargaining. 


Nothing in this act shall be deemed to interfere with, impede or in any way diminish the right of 
employees to bargain collectively with their employers through representatives of their own choos- 
ing in order to establish wages or other conditions of work in excess of the applicable. minimum 
under the provisions of this act. 


History: 1953 Comp., § 59-3-25, enacted by Laws employment because plaintiff, who was a produce man- 
1955, ch. 200, § 6. ; ager in one of defendant's grocery stores, was engaged 
Compiler's notes. — The words "this act" refer to in union-organizing activities at the store and plain- 
Laws 1955, ch. 200, the unrepealed sections of which are tiffs claims did not originate in a collective bargain- 
compiled herein as 50-4-19, 50-4-21, 50-4-22, 50-4-25, 50- ing agreement, plaintiff's claims were not preempted by 
4-26, 50-4-28, 50-4-29 NMSA 1978. Section 301 of the Labor Management Relations Act, 29 
U.S.C. § 185(a) (2000). Humphries v. Pay and Save, Inc., 
ANNOTATIONS 2011-NMCA-035, 150 N.M. 444, 261 P.3d 592. 


Claims preempted under the federal National 


STE NT arpeckoideibe' iicitoomarte spac ied ot Labor Relations Act. — Where defendant terminated 


lations Act. — Where defendant terminated plaintiff's 
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plaintiffs.employment because plaintiff, who was a pro- 
duce manager in one of defendant's grocery stores, was 
engaged in union-organizing activities at the store, plain- 
tiffs claims, whether plaintiffwas an employee or a super- 
visor, were preempted by Sections 7 and 8 of the federal 
National Labor Relations Act, 29 U.S.C. §§ 157 and 158. 
Humphries v. Pay and Save, Inc., 2011-NMCA-035, 150 
N.M. 444, 261 P.3d 592. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Failure 
to pursue or exhaust remedies under union contract as af- 
fecting employee's right of state civil action for retaliatory 
discharge, 32 A.L.R.4th 350, 


50-4-29. Relation to other laws. 


EMPLOYMENT LAW 


50-4-31 


Collective bargaining agreement as restricting right to 
engage in concerted activities, other than striking or pick- 
eting, under § 7 of National Labor Relations Act (29 USCS 
§ 157), 69. A.L.R. Fed. 812. 

Employer s duty to furnish wage fn fouin’ ten to employ: 
ees’ representative under National Labor Relations Act, 
112 A.L.R. Fed. 81. 

Reasonableness of qualifications for union office under 
§ 401(c) of Labor-Management Reporting and Disclosure 
Act (29 USCA § 481(c)), 147 A.L.R. Fed: 389. 


Any standards relating to minimum wage, maximum hour or other working conditions in effect 
at the date of the passage of this act by or under any other law of this state, which are more favor- 
able to employees than those applicable to such employees under this act, shall not be deemed to 
be amended, rescinded or otherwise affected by this act but shall continue in full force and effect. 


History: 1958 Comp., § 59-3-26, enacted by Laws 
1955, ch. 200, § 7. ; 

Compiler's notes. — The words "this act" refer to 
Laws 1955, ch. 200, the unrepealed sections of which are 
compiled herein as 50-4-19, 50-4-21, 50-4-22, 50-4-25, 50- 
4-26, 50-4-28, 50-4-29 NMSA 1978, 


ANNOTATIONS 


Act permits. home rule ordinances. — In passing 
the Minimum Wage Act, the legislature allowed any exist- 
ing local minimum wage ordinances that were more favor- 
able to employees to stay in effect. New Mexicans for Free 


Enter, v. City of Santa Fe, 2006-NMCA-007, 138 N.M. 785, 
126 P.3d 1149. 


50-4-30. Daily maximum hours of employment; exceptions. 


A. No employee other than a fireman, law enforcement officer or farm or ranch hand whose 
duties require them to work longer hours, or employees primarily in a stand-by position, shall 
be required to work for any employer within the state more than sixteen hours in any one day of 
twenty-four hours except in emergency situations. 

B. Any person violating any of the provisions of this act [section] shall be guilty of a misde- 
meanor. 


History: 1953 Comp., § 59-3-27, enacted by Laws 
1971, ch. 169, § 1. 

Cross references. — For maximum hours of employ- 
ment for females, see 50-5-1 to 60-65-17 NMSA 1978. , 

For eight-hour day in public employment, see N.M. 
Const., art. XX, § 19, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 48A 
Am. Jur. 2d Labor and Labor Relations § 4191 et seq. 


What employers are within "hours of labor" statutes, 16 
A.L.R. 537. 

Constitutionality of statutes limiting hours of labor’ in 
private industry, 90 A.L.R. 814. 

51B C.J.S, Labor Relations §§ 1186 to 1209. 


50-4-31. Minimum length of hoe handles. - 


A. An employer of agricultural laborers shall not require an employee to use a hoe that has a 
handle shorter than four feet while performing agricultural labor that includes weeding, thinning 
or hot-capping in a stooped, kneeling or squatting position for a commercial farming operation. 

B. An employer who violates Subsection A of this section is guilty of a misdemeanor and aba 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

C. This section does not apply to an employer engaged in the operation of a greenhouse | or 
nursery. 


History: Laws 1999, ch. 235, § 1. 
Effective dates. — Laws 1999, ch. 235 contained no 


IV, § 23, was effective on June 18, 1999, 90 days after ad- 
effective date provision, but, pursuant to N.M: Const., art. 


journment of the legislature, 


ota hs, 
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50-4-32. Continuing course of conduct. 


A civil action to enforce any provision of Chapter 50, Article 4 NMSA 1978 may encompass all 
violations that occurred as part.of a ronvin ng course of conduct regardless of the date on which 
they occurred. 


History: Laws 2009, ch. 104, § 2. . IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 104 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art.~ **' ; he . 


50-4-33. Family child care provider collective bargaining; 
representation. . 


A. The purpose of this section is to authorize family child care providers to organize and to use 
collective bargaining on all matters specified in this section. It is the intent of the legislature that 
the state action exemption to the application, of federal and state antitrust laws be fully available 
to.the extent that the activities of the family child care providers and their representatives are 
authorized under this section. 

B. Family child care providers shall have the right to form, join or assist a labor organiza- 
tion for the purpose of collective bargaining through representatives chosen by family child care 
providers without interference, restraint or coercion and shall have the right to refuse any such 
activities. 3 , | 

C. The exclusive representative may be selected by mail ballot. election conducted by a repu- 
table organization with experience in conducting representation elections. In order for an election 
to occur, a representative or representative organization shall have collected signed cards from at 
least thirty percent of affected family child care providers indicating their desire for representa- 
tion. The organization conducting the election shall establish procedures to ensure the secrecy of 
any ballot cast in any election held pursuant to this section. Costs of the election shall be borne by 
the labor organization seeking exclusive representative status. The providers in the unit shall be 
offered the opportunity to choose between the following: 

(1) representation by the provider organization; or 
ere, (2) pO representation. 

D. Within ten days of receiving authorization cards requesting a mail-in ballot. election, the 
children, youth and families department or another appropriate state agency shall submit a list 

verifying all eligible family child care providers in the state to the organization making the re- 
quest, 

E. A labor organization that has been certified through the process as representing the family 
child care providers shall be the exclusive representative for all family child care providers for the 
purposes of negotiating a collective bargaining agreement with the children, youth and families 
department. 

F. The children, youth and families department shall meet with the family child care provid- 
ers and their exclusive representative with the purpose of entering into a written agreement that 
shall be binding upon both the state and the exclusive representative. The written agreement shall 
include a binding arbitration procedure, a grievance process, the creation of a labor-management 
committee that will meet regularly to discuss concerns and issues as they arise and mechanisms 
for dues collection. 

G. Topics of negotiations shall include terms and conditions under which family child care 
providers provide child care in their homes and in the homes of parents, including reimburse- 
ment rates and payment procedures for publicly funded care, health and safety conditions, the 
monitoring and evaluating of family child care homes, licensing and other fees, quality rating 
standards, training and certification requirements and any other matters that would improve 
recruitment and retention of qualified family child care providers and the quality of the pro- 
grams they provide, The labor organization and the state agency shall work together to explore 
systems for family child care providers to have access to affordable, comprehensive health insur- 
ance coverage. 


1175 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


50-4-33 . EMPLOYMENT LAW 50-4-33 


H. An agreement provision by the state andthe exclusive representative that requires the ex- 
penditure of funds shall be contingent upon the ge appropriation of funds by the legislature 
and the availability of funds. 

I. In order to ensure that the children, youth and families department's Hanantd for quality 
measures continues for all licensed providers of child care services, the department shall ensure 
the adequate allocation of appropriated funds to those providing the highest-quality care, includ- 
ing licensed centers and licensed family child care providers. 

J. Should the parties be unable to reach an agreement, the parties shall follow the impasse 
resolution procedure as outlined in the Public Employee Bargaining Act [10-7E-1 NMSA 1978]. 

K. The children, youth and families department shall not: 

(1) discriminate or knowingly allow any other organizations with which the children, 
youth and families department contracts to administer services related to child care to discrimi- 
nate against a family child care provider with regard to the terms and conditions of its relation- 
ship with the provider because of the provider's membership in a labor organization; 

(2) take negative action against a family child care provider or knowingly allow any other 
organizations with which the children, youth and families department contracts to administer 
services related to child care to take negative action because the provider has signed or filed an af- 
fidavit, petition, grievance or complaint or given information or testimony or because the provider 
is forming, joining or choosing to be represented by a labor organization; 

(3) refuse to bargain collectively in good faith with the labor organization; or 

(4) refuse to comply with a collective bargaining agreement reached with the labor orga- 
nization pursuant to this section. 

L. The labor organization shall not: 

(1) discriminate against a family child care provider with regard to labor organization 
membership because of race, color, religion, creed, age, sex or national origin; 

(2) refuse to bargain collectively in good faith with the children, youth and families de- 
partment; or 

(8) refuse to comply with a collective bargaining agreement reached with the children, 
youth and families department pursuant to this section. 

M. If either party believes a provision of this section has been violated, the parties shall follow 
the public employee labor relations board's rules of prohibited practice proceedings. 

N. By entering into an agreement, the children, youth and families department and the exclu- 
sive representative do not intend to interfere with parental rights to select or deselect family child 
care providers to provide care for children. 

O. In enacting bargaining rights for family child care providers, the state intends to provide 
state action immunity under federal and state antitrust laws for the activities of family child care 
providers and their exclusive bargaining representative to the extent such activities are autho- 
rized by this section. 

P, A family child care provider or an employee of a family child care provider is not a public 
employee for purposes of the Tort Claims Act [41-4-1 NMSA 1978]. _ 

Q. As used in this section: 

(1) "exclusive representative" means a labor organization that, as a result of certification, 
has the right to represent family child care providers in an appropriate bargaining unit for the 
purposes of collective bargaining; 

(2) “family child care provider" means a person who provides care services and supervi- 
sion for children in the provider's own home under regulations, established by the children, youth 
and families department and who is: 

(a) licensed by the state and i is a vendor in the state and federal child care assistance 
program; or 

(b) registered with the state to participate in the child and adult care food program 
and is a vendor in the state and federal child care assistance program; and 

(3) "labor organization" means a family child care provider organization whose purposes 
include the representation of family child care providers in collective bargaining and in otherwise 
meeting, consulting and conferring with the children, youth and families department on matters 
pertaining to family child care provider relations. | 
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R.. If any part or application ofthis section is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


History: Laws 2009, ch. 238, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 238 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


50-4-34, Request for access to social networking account prohibited. 


A. It is unlawful for an employer to request or require a prospective employee to provide a 
password in order to gain access to the prospective employee's account or profile on a social net- 
working web site or to demand access in any manner to a prospective employee's account or profile 
on a social networking web site. 

B. Nothing in this section shall limit an employer's right to: 

(1) have policies regarding work place internet use, social networking site use and elec- 
tronic mail use; and 

(2) monitor usage of the employer's electronic equipment and the employer's electronic 
mail without requesting or requiring a prospective employee to provide a password in order to 
gain access to the prospective employee's account or profile on a social networking web site. 

C. Nothing in this section shall prohibit an employer from obtaining information about a pro- 
spective employee that is in the public domain. 

D. Nothing in this section shall apply to a federal, state or local law enforcement agency. Noth- 
ing in this section shall prohibit federal, state or local government agencies or departments from 
conducting background checks as required by law. 

EK. As used in this section, "social networking web site" means an internet-based service that 
allows individuals to: 

(1) construct a public or semi-public profile within a bounded system created by the service; 

(2) create a list of other users with whom they share a connection within the sys- 
tem; and 

(3) view and navigate their list of connections,and those made by others within the 
system, 


History: Laws 2013, ch, 222, § 1. TV, § 28, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 20138, ch. 222 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


50-4-35. Labor relations; union security agreements. 


A. The purpose of this section is for the state to exercise the limited authority reserved to the 
states under Section 14(b) of the National Labor Relations Act. 

B. An employer or labor organization anywhere in the state may execute and apply an agree- 
ment requiring membership in a labor organization as a condition of employment to the full extent 
allowed by federal law. 

C. The state has exclusive jurisdiction to prohibit the negotiation, execution or application of 
agreements requiring membership in a labor organization_as a condition of employment in New 
~ Mexico. 

D. A city, county, home rule municipality or other political subdivision of the state shall not 
adopt nor continue in effect any ordinance, rule, regulation, resolution or statute that prohibits the 
negotiation, execution or application of agreements requiring membership in a labor organization 
as a condition of employment in New Mexico. 


History: Laws 2019, ch. 81, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 


Effective dates. — Laws 2019, ch. 81 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Cross references, — For the National Labor Relations 


Act, see 29 U.S.C. 
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50-4-36. Workplace sexual harassment, discrimination and retaliation 
claims; nondisclosure agreements and certain actions 
prohibited. 


A. A private employer shall not, as a term of employment, require an employee to sign a non- 
disclosure provision of a settlement agreement relating to a claim of sexual harassment, discrimi- 
nation or retaliation in the workplace brought by the employee or prevent the employee from 
disclosing a claim of sexual harassment, discrimination or retaliation occurring in the workplace 
or at a work-related event coordinated by or through the employer. 

B. This section does not prohibit a settlement agreement between an employee or former em- 
ployee alleging sexual harassment, discrimination or retaliation from containing confidentiality 
provisions. A confidentiality provision is permitted when: 

(1) it relates to the monetary amount of a settlement; or 
(2) at the employee's request, it prohibits disclosure of facts that could lead to the identifi- 
cation of the employee. © 

C. At the sole request of the employee, a settlement agreement subject to this section may con- 
tain a confidentiality provision that prevents the disclosure of factual information related to the un- 
derlying sexual harassment, discrimination or retaliation claim. The provisions of this subsection 
shall not be construed to prevent disclosure of information that is the subject of the confidentiality 
provision if disclosure is required to be made in a judicial, administrative or other governmental 
proceeding pursuant to a valid subpoena or other applicable order as otherwise required by law. 

D. Except as provided in Subsections B ‘and C of this section, a confidentiality provision in a 
settlement agreement subject to, this section is void and unenforceable as a matter of law. 


History: Laws 2020, ch. 16, § 1. Applicability. — Laws 2020, ch. 16, §2 provided that 

Effective dates, — Laws 2020, ch. 16 contained no ef- the provisions of Laws 2020, ch. 16, § 1 apply to agree- 
fective date provision, but, pursuant to N.M. Const., art. ments entered into between a private employer and an 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- employee or former employee on or after May 20, 2020. 


ment of the legislature. 


ARTICLE 4A 
Promoting Fina CAg Independence for Victims of Domestic 
Abuse Act 
Sec, Sec. 
50-4A-1. Short title, 50-4A-6. Confidentiality. 
50-4A-2, Definitions. 50-4A-7. Enforcement. 
50-4A-3, Domestic abuse leave required; retaliation pro- 50-4A-8. Effect on other laws and existing employment 
hibited. a benefits. 


50-4A-4. Certification; verification. 
50-4A-5. Impact of domestic abuse leave on other em- 
ployee benefits. 


50-4A-1. Short title. | 


This act may be cited as the "Promoting Financial Independence for Victims of Domestic Abuse 
Act", 


History: Laws 2009, ch, 14, § 1. : Effective dates. — Laws 2009, ch. ‘14, §9 made teas 
2009, ch. 14, $ 1 effective July 1, 2009. 


50-4A-2. Definitions. 


As used in the Promoting Financial Independence for Victims of Domestic Abuse Act: 
A. "domestic abuse" has the same meaning as it does in the Family Violence Protection Act 
[40-13-1 NMSA 1978]; 
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B. “domestic abuse leave" means intermittent paid or unpaid leave time for up to fourteen days 
in any calendar year, taken by an employee for up to eight hours in one day, to obtain or attempt 
to obtain an order of protection or other judicial relief from domestic abuse or to meet with law 
enforcement officials, to consult with attorneys or district attorneys' victim advocates or to attend 
court proceedings related to the domestic abuse of an employee or an employee's family member; 

C. "employee" means a person who is employed by an employer; 

D. "employer" includes a person, a firm, a partnership, an association, a corporation, a receiver 
or an officer of the court of New Mexico, a state agency, or a unit of local government or a school 
district; 

E. "family member" means a minor child of the employee or a person for whom the Osi el elie 
isa legal guardian; 

F. "order of protection" means a court order granted pursuant to the Family Violence Protec- 
tion Act; and 

G. "retaliation" means an meres action against an employee, including threats, reprisals or 
discrimination for engaging in the protected activity of taking domestic abuse leave. 


History: Laws 2009, ch. 14, § 2. Effective dates. — Laws 2009, ch. 14, § 9 made Laws 
2009, ch. 14, § 2 effective July 1, 2009. 


50-4A-3. Domestic abuse leave required; retaliation prohibited. 


An employer shall grant an employee domestic abuse leave without interfering with, restraining 
or denying exercise of rights under the Promoting Financial Independence for Victims of Domestic 
Abuse Act or attempting to do so. Retaliation against an employee for using domestic abuse leave 
is prohibited. 


History: Laws 2009, ch. 14, § 3. Effective dates. — Laws 2009, ch. 14, § 9 made Laws 
) 2009, ch. 14, § 3 effective July 1, 2009. 


50-4A-4, Certification; verification. 


A. When domestic abuse leave is taken in an emergency, the employee or the employee's desig- 
nee shall give notice to the TOS within twenty-four hours of commencing the Gomesuc abuse 
leave. 

B. An employer may require verification of the need for domestic abuse leave, ae if so, an em- 
ployee shall provide one of the following forms of verification through furnishing in a timely fashion: 

(1) a police report indicating that the employee or a family member was a victim of domes- 
tic abuse; 

(2) a copy of an order of protection or other court evidence produced in connection with 
an incident of domestic abuse, but the document does not constitute a waiver of confidentiality or 
privilege between the employee and the employee's advocate or attorney; or 

Apeds) the written statement of an attorney representing the employee, a district attorney's 
victim advocate, a law enforcement official or a prosecuting attorney that the employee or em- 
ployee's family member appeared or is scheduled to appear in court in connection with an incident 
of domestic abuse. 


History: Laws 2009, ch. 14, § 4. Effective dates, — Laws 2009, ch, 14, § 9 made Laws 
2009, ch. 14, § 4 effective July 1, 2009. 
50-4A-5. Impact of domestic abuse leave on other employee benefits. 


A. For domestic abuse leave, an employee may use accrued sick leave or other available paid 
time off, compensatory time or unpaid leave time consistent with the employer's policies. 

B. To the extent permitted by law, an employer shall not withhold pay, health coverage insur- 
ance or another benefit that has accrued to the employee when an employee takes domestic abuse 
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leave. An employer shall not include time taken for domestic abuse leave in paleolstinth eligibility 
for benefits. ' 


History: Laws 2009, ch. 14, § 5. : Effective dates. — Laws 2009, ch. 14, § 9 made Laws 
2009, ch. 14, § 5 effective July 1, 2009. 


50- 4A-6. Confidentiality. 


An nae ile: shall not disclose verification information provided under Sinsecrne B of Section 4 
[50-4A-4 NMSA 1978] of the Promoting Financial Independence for Victims of Domestic Abuse Act 
and shall maintain confidentiality of the fact that the employee or employee's family member was 
involved in a domestic abuse incident, that the employee requested or obtained domestic abuse 
leave and that the employee made any written or oral statement about the need for domestic 
abuse leave. An employer may disclose an employee's information related to domestic abuse leave 
only when the employee consents, when a court or administrative agency orders the disclosure or 
when otherwise required by federal or state law. 


History: Laws 2009, ch. 14, § 6: Effective dates. — Laws 2009, ch. 14, § 9 made Laws 
2009, ch. 14, § 6 effective July 1, 2009. 


50-4A-7. Enforcement. 


A. The workforce solutions department is authorized to enforce the Promoting Financial Inde- 
pendence for Victims of Domestic Abuse Act and to investigate complaints made by persons who 
claim to be aggrieved pursuant to the provisions of that act. 

B. The workforce solutions department and the employee have the right to bring an action in 
violation of the Promoting Financial Independence for Victims of Domestic Abuse Act in a court 
of competent jurisdiction to enjoin further violations, recover actual damages sustained or both, 
together with costs and reasonable attorney fees. 


History: Laws 2009, ch. 14, § 7. Effective dates. — Laws 2009, ch. 14, § 9 made Laws 
' 2009, ch, 14, § 7 effective July 1, 2009. 


50-4A-8. Effect on other laws and existing employment benefits. 


A. Remedies in this section are provided in addition to other common law, federal or state rem- 
edies. 

B. Nothing in the Promoting Financial Independence for Victims of Domestic Abuse Act shall 
supersede any provision of law or contract that provides greater rights than the rights established 
under that act. 

C. The rights provided in the Promoting Financial Independence for Victims of Domestic 
Abuse Act shall not diminish an employer's obligation to provide greater rights in compliance 
with another contract, collective bargaining agreement or employment benefit program, policy 
or plan. 


History: Laws 2009, ch, 14, § 8. Effective dates. — Laws 2009, ch. 14, § 9 made Laws 


2009, ch. 14, § 8 effective te tae 1, 2009. 
ARTICLE 5 

Employment of Women 
Sec. Sec, 
50-5-1. Repealed. 50-5-4. Repealed. 
50-5-2. Repealed. 50-5-5.. Repealed. 
50-5-3. Repealed. , _, 50-5-6, Repealed. 
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50-5-1 EMPLOYMENT OF WOMEN 50-5-9 
Sec. Sec. 

50-5-7. Repealed. 50-5-13. Repealed. 

50-5-8. Repealed... 50-5-14. . Repealed. 

50-5-9. Repealed. 50-5-15. Repealed. 

50-5-10. Repealed. 50-5-16. Repealed. 

50-5-11. Repealed. 50-5-17. Repealed. 


50-5-12. Repealed. 


50-5-1. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-1 


NMSA 1978, as enacted by Laws 19838, ch, 148, § 1, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-2. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50:5-2 


NMSA 1978, as enacted by Laws 1933, ch. 148, § 2, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-3. Repealed. 
Repeals. de Laws 2009, ch. 160, §. 1, repealed, 0-5-3 


NMSA 1978, as enacted by Laws 1933, ch. 148, § 3, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-4. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-4 


NMSA 1978, as enacted by Laws 1933, ch, 148, § 4, relat- 
ing to the employment of women, effective June 19, 2009, 


50-5-5. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-5 


NMSA 1978, as enacted by Laws 1933, ch. 148, § 5, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-6. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-6 


NMSA 1978, as enacted by Laws 1933, ch. 148, § 6, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-7. Repealed. 
Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-7 


NMSA 1978, as enacted by Laws 1933, ch. 148, § 7, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-8. Repealed. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For Angier of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 


on NMOneSource.com. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-8 


NMSA 1978, as enacted by Laws 1938, ch. 148, § 8, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-9. Repealed. 


Repeals. — Laws 2009, ch. 160)§ 1, repealed 50-5-9 
NMSA 1978, as enacted by Laws 1933, ch. 148, § 9, relat- 
ing to the employment of women, effective June 19, 2009. 


1181 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource,com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 
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For drivisiotis of former section, see the 2008 NMSA 1978 
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50-5-10 


50-5-10. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, sapeniba 50-5-10 
NMSA 1978, as enacted by Laws 1931, ch. 109, § 1, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-11. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-11 
NMSA 1978, as enacted by Laws 1931, ch. 109, § 2, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-12. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-12 
NMSA 1978, as enacted by Laws 1981, ch, 109, § 3, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-13. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-13 
NMSA 1978, as enacted by Laws 1921, ch. 180, § 3, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-14. Repealed. 


Repeals, — Laws 2009, ch. 160, § 1, repealed 50-5-14 
NMSA 1978, as enacted by Laws 1921, ch. 180, § 6, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-15. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-15 
NMSA.-1978, as enacted by Laws 1921, ch. 180, § 8, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-16. Repealed. 


Repeals. — Laws 2009, ch, 160, § 1, repealed 50-5-16 
NMSA 1978, as enacted by Laws 1921, ch. 180, § 9, relat- 
ing to the employment of women, effective June 19, 2009. 


50-5-17. Repealed. 


Repeals. — Laws 2009, ch. 160, § 1, repealed 50-5-17 
NMSA 1978, as enacted by Laws 1921, ch. 180, § 10, relat- 
ing to the employment of women, effective June 19, 2009. 


EMPLOYMENT LAW 


50-5-17 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see she 2008 NMSA 1978 
on NMOneSource.com, 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NM OndSource com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of paer section, see the 2008 NMSA 1978 
on NM OneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


ARTICLE 6 
Employment of Children 


Sec. 

50-6-1. Children under fourteen; employment prohibited. 

50-6-1.1. Short title. 

50-6-2. Work permit for children fourteen to sixteen. 

50-6-3. Maximum hours for children fourteen to sixteen. 

50-6-4, Prohibited occupations for children under six- 
teen; exceptions. 

50-6-5. Prohibited occupations for children under eighteen. 


50-6-6. Repealed. 

50-6-7, Work permit; issuance; authorized officials; appli- 
cation; contents; proof; copies; maximum 
term. 

-8. Renewal of work permits. 

9. Employer's records; form of permits, 
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50-6-1 . EMPLOYMENT OF CHILDREN 50-6-2 


Sec. Sec. 
50-6-10. Inspection of work permits, records and ‘prem- 50-6-14. State child labor inspector; appointment; direc- 

ises by the labor and industrial division of tion; qualifications. 

the labor department. 50-6-15. Repealed. 
50-6-11. Habitual presence of child under sixteen at a 50-6-16. Repealed. 

place of work during school hours; prima 50-6-17, Exceptions. 

“facie evidence of employment, 50-6-18, Children working in the performing arts. 

50-6-12. - Penalties. 50-6-19. Children employed in the performing arts; trust 
50-6-13. District court jurisdiction, account; requirements. 


50-6-1. Children under fourteen; employment prohibited. 


No child under fourteen years of age shall be employed or permitted to labor at any gainful oc- 
cupation unless otherwise provided for in the Child Labor Act [50-6-1.1 NMSA 1978]. 


History: Laws 1925, ch. 79, § 1;.C.S. 1929, § 80-106; Am. Jur. 2d, A.L.R. and C.J.S. references. — 48A 
1941 Comp., § 57-501; 1958 Comp., § 59-6-1; Laws Am, Jur. 2d Labor and Labor Relations § 3808 et seq. 
1973, ch. 115, § 1; 2007, ch. 257, § 4. Constitutionality of Child Labor Law, 12 A.L.R. 1216, 

Cross references, — For children over age twelve per- 21 A.L.R, 1437. 
mitted to sell or deliver newspapers, see 50-6-16 NMSA Construction and application of Child Labor Law as re- 
1978. gards exhibitions or entertainments by children, 72 A.L.R. 

For constitutional provision regarding child labor, see 141, 

N.M. Const., art. XX, § 10. What is manufacturing establishment within meaning 

For Compulsory School Attendance Law, see 22-12-1  ~ of child labor laws, 96 A.L.R. 1358. 

NMSA 1978 et seq. Constitutionality of statute or ordinance relating to 

The 2007 amendment, effective June 15, 2007, pro- child labor in streets, 152 A.L.R. 579. 
vides that the Child Labor Act controls the employment of Inclusion or exclusion of day of birth in computing one's 
children under the age of fourteen years, age, 5 A.L.R.2d 1148. 

Nonprofit charitable institutions as within operation of 
ANNOTATIONS labor statutes, 26 A.L.R.2d 1020. 

When employment permitted. — During hours of ; Liability insurer's duty to defend action as affected by 
the day when school is not in session a child under age 14 illegal employment of children, 50 A.L.R.2d 487.) 
may be employed if a permit is given therefor pursuant to Master's liability to servant injured by farm machinery, 


Section 50-6-7 NMSA 1978, but he may not be employed 67 A.L.R.2d 1120. : » ia 
under any conditions during hours when school is in ses- Workers’ compensation statute as barring illegally em- 
sion, 1943-44 Op. Att'y Gen. No, 44-4479 (rendered under ployed minor's tort action, 77 A.L.R.4th 844. 


prior law). 43 C.J.S. Infants § 99. 
50-6-1.1. Short title. 
Chapter 50, Article 6 NMSA 1978 may be cited as the "Child Labor Act". 


History: Laws 2007, ch. 257, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


50-6-2. Work permit for children fourteen to sixteen. 


A child over the age of fourteen years and under the age of sixteen years shall not be employed 
or permitted to labor at any gainful occupation without procuring and filing a work permit unless 
otherwise provided for in the Child Labor Act [50-6-1.1 NMSA 1978]. 


History: Laws 1925, ch. 79, § 2; C.S. 1929, § 80-107; Export Equip. Corp., 1945-NMSC-044, 49 N.M, 356, 164 
1941 Comp., § 57-502; 1953 Comp., § 59-6-2; Laws P.2d 380, 


1978, ch. 115, § 2; 2007, ch. 257, § 5. Exclusive remedy provided by Workers' Com- 
Cross references. — For the issuance of work permits, pensation Act. — The Workers' Compensation Act (Sec- 
see 50-6-7 NMSA 1978, _. tion 52-1-1 NMSA 1978 et seq.) provides an exclusive 
The 2007 amendment, effective June 15, 2007, pro- remedy so that no right of action for injuries exists under 
vided that children between fourteen and sixteen years of the common law where a minor who was legally employed 
age cannot be employed without a permit. before reaching sixteen years of age was injured ene 
reaching that age when provisions of the Workers' Com- 

ANNOTATIONS pensation Act were applicable to him. Benson v. Export 


The Workers' Compensation Act covers adults Equip. Corp., 1945-NMSC-044, 49 N.M. 356, 164 P.2d 380; 


and minors of the age of sixteen and over. Benson v. 
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Boyd v. Permian Servicing Co., Inc., 1992-NMSC-013, 113 
N.M. 321,825 P.2d 611.“ 

Workers' Compensation Act does not apply when 
minor illegally employed. — The Workers' Compen- 
sation Act (Section 52-1-1 NMSA 1978 et seq.) contains 
no specific language bringing illegally employed minors 
within its terms, and so an illegally employed minor may 
pursue a common-law action against his employer for in- 
juries sustained during such employment. Maynerich v. 


Little Bear Enters., Inc., 1971-NMCA-079, 82 N.M. 650, 
485 P.2d 984. 

Employment contract of a illegally eniplayad mi- 
nor is at least voidable, giving that minor employee the 
right to pursue’a common-law action against the em- 
ployer if the minor is injured in the employment. Howie 
v, Stevens, 1984-NMCA-052, 102 N.M. 300, 694 P.2d 1365, 
cert. quashed, 102 N.M 293, 694 P.2d 1358 (1985). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 43 
C.J.S. Infants § 99, 


50-6-3. Maximum hours for children fourteen to sixteen. 


A. Children over the age of fourteen and under the age of sixteen years shall not be employed 
or permitted to labor at any gainful occupation for more than forty hours in any one week nor 
more than eight hours in any one day when school is not in session unless otherwise provided for 


in the Child Labor Act [50-6-1.1 NMSA 1978]. 


B. Children over the age of fourteen or under the age of sixteen shall not be employed unless 


otherwise provided for in the Child Labor Act: 


(1) before 7:00 a.m. or after 7:00 p.m. during the calendar school year; 
(2) before 7:00 a.m. or after 9:00 p.m. outside of the calendar school year; 
(8) during school hours, except as provided for in work experience and career exploration 


programs; 


(4) more than three hours per day during school days; or 
(5) more than eighteen hours per week during school weeks. 


History: Laws 1925, ch. 79, § 3; C.S. 1929, § 80-108; 
1941 Comp., § 57-5038; 1958 Comp., § 59-6-3; Laws 
19738, ch. 115, § 8; 2007, ch. 257, § 6. 

Cross references:’ — For children over age twelve per- 
mitted to sell or deliver newspapers, see 50-6-16 NMSA 
1978, ; 

The 2007 amendment, effective June 15, 2007, pro- 
vided that children between fourteen and sixteen may not 
be employed for more than forty hours per week or eight 


hours in a day when school is not in session and added 
Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality of statute limiting hours of labor of children in 
private industry, 90 A.L.R. 815. 

43 C.J.S. Infants § 99; 51B C.J.S. Labor Relations §§ 
1021, 1043. 


50-6-4, Prohibited occupations for children under sixteen; exceptions. 


A. Achild under the age of sixteen years shall not be employed or permitted to labor at any of 
the following occupations or in any of the following positions: 
(1) on or around belted machines while in motion; 

(2) on or around power-driven woodworking machines used for cutting, shaping, forming, 

surfacing, nailing, stapling, wire stitching, fastening or otherwise i ep ee Mee tet or Yon 


ing wood or veneer; 


(3) on or around Mevarsleivel hoisting appareitis with the exception that this dachion 
shall not prohibit the operation of an automatic elevator that is controlled by pushbuttons making 
leveling, holding, opening and closing of the car and hoistway doors entirely automatic; © 

(4) inor about plants, establishments or jobs using, manufacturing or storing explosives or 


articles containing explosive components; 


(5) electronics jobs where the child is ‘exposed to electrical hazards; 
(6), in or about any establishment where malt or alcoholic beverages are manufactured, 


packed, wrapped or bottled; 


(7) municipal firefighting whether using voltstene or paid employees; 
(8) manufacture of goods for immoral purposes; 
(9) in any employment dangerous to lives and limbs or injurious to the health or morals of 


children under the age of sixteen years; or 


(10) soliciting door-to-door for other than a nonprofit organization o or in other activities ap- 


proved by the parent or guardian. 
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B. The provisions of this section do not apply to: 
(1) children engaged in working with equipment in any school or place where cooperative 
education or science is taught while under supervision of an instructor; 
(2) apprentices while under the supervision of a journeyman in a certified wl Sociale tat 


_ program; or 


(3) children employed in a film or television production, where the set may be consid- 
ered physically hazardous or special effects are used; provided that a New Mexico-certified trainer 
or technician accredited in a United States department of labor occupational safety-and health 
administration-certified safety program specific to the film or television industry is present at all 
times that the child is exposed to the potentially hazardous condition. 

C. Additional hazardous occupations not specifically listed in this section shall be determined 
by the state child labor inspector following consultation with the employer who a to Sey 


minors over the age of fourteen years and under sixteen years of age. 


History: Laws 1925, ch. 79, § 5; C.S.' 1929, § 80-110; 
1941 Comp., § 57-505; Laws 1948, ch. 112, § 1; 1953 
Comp,, § 59-6-5; Laws 1973, ch. 115, § 4; 2007, ch. 257, 
§ 7. 

The 2007 amendment, effective June 15, 2007, added 
Paragraph (10) of Subsection A; provided that this section 
does not apply to children in cooperative education or to 
apprentices; and added Paragraph (3) of Subsection B, re- 
lating to children employed in film or television produc- 
tions. 


ANNOTATIONS 


Common-law remedy for illegally employed mi- 
nor. — The Workers' Compensation Act (Section 52-1-1 
NMSA 1978 et seq.) contains no specific language bring- 
ing illegally employed minors within its terms, and so an 


illegally employed minor may ‘pursue a common law ac- 
tion against. his employer for injuries sustained during 
such employment. Maynerich v, Little Bear Enters., Inc., 
1971-NMCA-079, 82 N.M. 650, 485 P.2d 984. 

Employment in violation of federal law still gov- 
erned by Worker's Compensation Act. — Suit for 
wrongful death of 16-year-old who died from injuries in- 
curred while working for employer was barred because 
the case was governed. by the Worker's Compensation Act, 
despite the fact that the employment of the child was in 
violation of the Fair Labor Standards Act. The legisla- 
ture's legalization of employment for 16-year-old workers 
in this section reflects an intent that the exclusivity of the 
Worker's Compensation Act apply to such employment. 
Boyd v. Permian Servicing Co,, 1992-NMSC-013, 113 N.M. 
321, 825 P.2d 611. 


50-6-5. Prohibited occupations for children under eighteen. 


No child under the age of eighteen years shall be employed or permitted to labor in any mine or 
quarry underground or at or about any place where explosives are used. However, children under 
the age of eighteen years but not under the age of fourteen years may be employed to separate 
mica if blasting is done during periods when there is nobody working, and the mica is subse- 
quently removed from the blasting area to another site for operation. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 
C.J.S, Infants § 99. 


History: Laws 1925, ch. 79, § 6; C.S. 1929, § 80-111; 
1941 Comp., § 57-506; 1953 Comp., § 59-6-6; Laws 
1973, ch. 115, § 5. 


50-6-6. Repealed. 


Repeals. — Laws 2007, ch. 257, § 16 repealed 50-6-6 
NMSA 1978, as enacted by Laws 1925, ch. 79, § 7, relat- 
ing to messengers under 16 years of age, effective June 15, 


2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com, 


50-6-7. Work permit; issuance; authorized officials; application; 
contents; proof; copies; maximum term. 


A. Work permits shall be issued only by the school superintendents, school principals, desig- 
nated issuing school officers or the director of the labor and industrial division of the labor depart- 
ment or the director's designee. 

B. Awork permit shall not be issued to a child until satisfactory proof has been furnished that 
the work in which the child is to engage is not dangerous to the child or injurious to the child's 
health or morals. 
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C. The application for the work permit shall show that the work to be performed would. not 
result in injury to the health, morals or mental development of the child. Satisfactory proof of the 
age of the child at the date of the application shall be furnished. Any application for the employ- 
ment of children at any gainful occupation during the session hours of the school of the district 
in which the child resides shall set forth, in addition to the foregoing, the necessity to the family 
or the dependents of the child or for the child's own support of the income to be derived from the 
employment or labor. 

D. Whenever the person authorized to issue the work permit is satisfied that the provisions of 
this section have been complied with, the person shall issue to the child a work permit, keeping 
one copy on file and sending one copy of the permit to the tabor and industrial division of the labor 
department. 

E, No work pountit shall be in fircéi without renewal foi a Teter period than one vane from the 
date of issuance. 


History: Laws 1925, ch. 79, § 8; C.S. 1929, § 80-113; The 1989 amendment, effective June 16, 1989, in Sub- 


1941 Comp., § 57-508; Laws 19438, ch. 112, § 3; 1953 section A substituted the comma following ' 'principals" for 
Comp,., § 59-6-8; Laws 1963, ch. 175, § 1; 1973, ch. 115, "or" and added all of the language following "officers", , 


§ 7; 1989, ch. 49, § 2; 2007, ch. 257, § 8. 
The 2007 amendment,. effective June. 15, : 2007, 
changed "permit certificate" to "work permit". 


50-6-8. Renewal of work permits. 


The officer authorized to issue work permits may renew a work permit at the expiration date 
thereof for a period not exceeding one year upon a satisfactory showing upon the part of the child, 
the child's parent, guardian or custodian that the provisions of the Child Labor Act [50-6-1.1 
NMSA 1978] are being complied with and that the child is in good health. The extension of time 
shall be made by the officer writing upon the certificate the following words: "this work permit is 
extended for a period of ...... days from this date" and by the officer signing the certificate. 


History: Laws 1925, ch. 79, § 9; C.S. 1929, § 80-114; The 2007 amendment, effective June 15, 2007, 
1941 Comp., § 57-509; 1953 Comp., § 59-6-9; Laws changed "labor permit” to "work permit". - 
1973, ch. 115, § 8; 2007, ch, 257, § 9. 


50-6-9. Employer's records; form of permits. 


Whenever any child is employed or permitted to labor at any gainful occupation permitted by 
the laws of this state, the employer of the child shall preserve on file the:-work permit of the child 
and shall keep posted in a conspicuous place about the premises where the child is employed a 
list of all children there at work by virtue of work permits. The form for all work permits shall 
be prepared by and shall contain such information concerning the identity of the child as may be 
prescribed by the labor and industrial division of the labor department. 


History: Laws 1925, ch, 79, § 10; C.S, 1929, § 80-115; The 2007 amendment, effective June 15, 2007, 
1941 Comp., § 57-510; 1958 Comp., § 59-6-10; Laws changed "labor permit" to "work permit". 
1973, ch. 115, § 9; 2007, ch. 257, § 10. ' 


50-6-10. Inspection of work permits, records and premises by the labor. 
and industrial division of the labor department. 


All work permits and records and the premises where children are employed are subject to in- 
spection by representatives of the labor and industrial division of the labor department. The direc- 
tor of the division may, for cause, cancel a work permit with the concurrence of. the officer issuing 
the:permit but, in case they disagree, the district court may.cancel the permit on complaint setting 
forth the grounds therefor under the provisions of the Child Labor Act [50-6-1.1 NMSA 1978], 
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50-6-11 EMPLOYMENT OF CHILDREN 50-6-14 


History: Laws 1925, ch. 79, § 11; C.S. 1929, § 80-116; The 2007 amendment, effective June 15, 2007, 
1941 Comp., § 57-511; 1953 Comp., § 59-6-11; Laws changed "labor permit" to "work permit". 
1968, ch. 175, § 2; 1978, ch. 115, § 103.2007, ch. 257, § 11. 


50-6-11. [Habitual presence of child under sixteen at a place of work 
during school hours; prima facie evidence of employment. ] 


The frequent presence of any child under sixteen years of age, during school hours, at any place 
where workers are at work more or less habitually shall be prima facie evidence that such child is 
unlawfully engaged in labor, if no permit is exhibited. 


History: Laws 1925, ch. 79, § 12; C.S. 1929, § 80-117; ANNOTATIONS 


1941 C » § 57-512: 1 -6-12, OP. 
SDI DE REI A EN ad Acimirdods Mit rand teal baretecencosac: 16 
C.J.S. Constitutional Law § 124 et seq, 


50-6-12. Penalties. 


A. A person who employs a . child, or who is the parent, guardian or custodian of a atid. and 
who permits that child to be employed in violation of any of the provisions of the Child Labor Act 
[50-6-1.1 NMSA 1978] is guilty of a petty misdemeanor. Hach violation of the Child Labor Act con- 
stitutes a separate offense. A second or subsequent conviction of an employer, parent, guardian or 
custodian for violation of the Child Labor Act is a misdemeanor. 

B. The director of the labor and industrial division of the labor department may report a viola- 
tion of the Child Labor Act to the local district attorney, who may prosecute the alleged violator. 


History: Laws 1925, ch. 79, § 13; C.S. 1929, § 80-118; misdemeanor; that each violation is a separate offense; 
1941 Comp., § 57-513; 1953 Comp., § 59-6-13; Laws and that a second or subsequent conviction is a misde- 
1973, ch. 115, § 11; 2007, ch. 257, § 12. meanor; and added Subparagraph B. 

The 2007 amendment, effective June 15, 2007, pro- . 
vided that a person who employs a child or a parent, ANNOTATIONS 
guardian or custodian who permits'a child to be employed . Jur. 2d, A.L.R. and Cw.S. ref ribet 
in violation of the Child Labor Act is guilty of a petty Meta nin ae g on sy pele Sige 


50-6-13. District court jurisdiction. 


The district courts are hereby given original jurisdiction in all cases of violations of the provi- 
sions of the Child Labor Act [50-6-1.1 NMSA 1978]. 


History: Laws 1925, ch. 79, § 14; C.S. 1929, § 80-119; The 2007 amendment, effective June 15, 2007, 
1941 Comp., § 57-514; 1953 Comp., §:59-6-14; 2007, ch. changed the reference to the act. 
257, § 13. 


50-6-14. State child labor inspector; appointment; direction; 
qualifications. 


There shall be a "state child labor inspector", appointed: by and subject to the director of the 
labor and industrial division of the labor department. The inspector must be qualified by special 
training and experience for this work and must pass a satisfactory examination given by the direc- 
tor of the labor.and industrial division of the labor department. 


History: Laws 1925, ch. 79, § 15; C.S, 1929, § 80-120; references to:the "labor department or any divisions of the 


1941 Comp., § 57-515; 1953 Comp., § 59-6-15; Laws labor department shall be deemed to be references to the 
1963, ch. 175, § 3; 2007, ch. 257, § 14. workforce solutions department”. 

Compiler's notes. — Laws 1987, ch, 342, § 33 provided The 2007 amendment, effective June 15, 2007, pro- 
that all references in law to the "labor commissioner" shall vided that the inspector shall be appointed by the director 
be construed as references tothe "director ofthe laborand of the labor and industrial division and must be qualified 
industrial division of the department of labor". by special training and experience for the work and pass 

Laws 2007, ch. 200 repealed the labor department, an examination given by the director. 


Section 9-26-15 NMSA 1978 provides that all statutory 
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50-6-15 


50-6-15. Repealed. 


Repeals. — Laws 2007, ch, 200, § 24 and Laws 2007, 
ch. 257, § 16 repealed 50-6-15 NMSA 1978, as enacted by 


EMPLOYMENT LAW 


50-6-18 


of the former deputy of public welfare, effective June 15, 
2007. For provisions of former section, see the 2006 NMSA > 


Laws 1968, ch. 175, § 4, relating to the transfer of records 1978 on NMOneSource.com. 


50-6-16. Repealed. 


Repeals. — Laws 2007, ch. 257, § 16 repealed 50-6-16 
NMSA 1978, as enacted by Laws 1959, ch. 298, § 1, relat- 
ing to the sale of newspapers by children over the age of 


twelve, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


50-6-17. Exceptions. 


A. A child under the age of sixteen may be employed without obtaining a work permit and 
without the restrictions on the age of the child or time of employment imposed by Sections 50-6-1 
through 50-6-3 NMSA 1978 if the child is employed: 

(1) by a parent in an occupation other than manufacturing or mining or other Aina an 
occupation found to be particularly hazardous or detrimental to the health of children under the 
age of sixteen; 

(2) as an actor or performer in motion picture, theatrical, radio or television productions; 
or ; 

(3) to sell or deliver newspapers, with the parent's consent, during the school term or dur- 
ing vacation and the child is attending school as required by law and does not engage in such em- 
ployment except at times when the child's presence is not required at school. 

B. The employer of a child employed pursuant to Subsection A of this section is not annie to 
obtain and preserve a work permit in accordance with Section 50-6-9 NMSA 1978 for that child. 


History: Laws 2007, ch. 257, § 2. 
Effective dates. — Laws 2007, ch. 257 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


50-6-18. Children working in the performing arts. 


A. For the purposes of this section, a "performer" means a person employed to act or otherwise 
participate in the performing arts, including motion picture, theatrical, radio or television products. 
B. A performer under eighteen years of age is considered a child subject to the Child Labor Act 
[50-6-1.1 NMSA 1978] unless: 
(1) the performer has satisfied the compulsory education laws of the state; 
(2) the performer is married; 
(3) the performer is a member of the armed forces; or 
(4) the performer is legally emancipated. 
C. Achild may not begin work earlier than 5:00 a.m. and the workday must end no later than 
10:00 p.m. on evenings preceding school days and 12:00 a.m. on mornings of nonschool days. 
D. A child-performer's working hours, including school time, are limited as follows: 
(1) a child under the age of six shall not be employed or permitted to labor for more than 
six hours in one day; 
(2) achild over the age of six and under the age of nine shall not be employed or permitted 
to labor for more than eight hours in one day; 
(3) achild over the age of nine and under the age of sixteen shall not be employed or per- 
mitted to labor for more than nine hours in one day; and , 
(4) achild over the age of sixteen and under the age of eighteen shall not be employed or 
permitted to labor for more than ten hours in one day. 
E. Ifa child engages in employment on school days, a teacher with credentials appropriate to 
the level of education needed shall be provided by the employer. 
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50-6-19 APPRENTICESHIP 50-6-19 


F. The labor department shall promulgate rules for employers in the performing arts, includ- 
ing education and safety requirements. 


History: Laws 2007, ch. 257, § 3. ~ IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ‘ 


50- 6-19. Children employed i in the performing arts; trust account; 
requirements. 


A, Whenever a child is employed in the performing arts, the child's parent, guardian or trustee 
shall establish a trust account in the child's state of residence for the benefit of the child within 
seven business days after the child's employment contract is signed, and the employer shall de- 
posit fifteen percent of the child's gross earnings directly into the child's trust account. 

B. The money placed in trust shall not be accessed until the child is eighteen years of age or 
becomes legally emancipated, unless otherwise ordered by the district court. 

C. The parent, guardian or trustee shall provide the child's employer with a trustee statement 
within fifteen days after the start of employment. Upon the presentation of the trustee statement, 
the employer shall provide the parent, guardian or trustee with a written acknowledgment of re- 
ceipt of the statement. 

D. Ifthe parent, guardian or trustee fails to provide the child's employer with a trustee state- 

ment within ninety days after the start of employment, the child's employer shall refer the matter 
to the district court and a trustee shall be appointed for the child. 
_-E. The child's employer shall deposit fifteen percent of the child's gross earnings into the child's 
trust account within fifteen business days of services rendered. If the account is not established, 
the child's employer shall withhold fifteen percent until a trust account is established for the 
child's benefit. . 

F. Once the child's employer deposits fifteen percent of the child's gross earnings in trust, the 
child's employer shall have no further obligation or duty to monitor the funds. 

G. The trustee shall be the only individual with an obligation to monitor and account for the 
funds, in compliance with state law. 

H. The district court shall have continuing jurisdiction over the trust and may at any time, 
upon petition of the parent, guardian, trustee or child, order that the trust be terminated or 
amended for good cause. An order amending or terminating the trust shall be made only after rea- 
sonable notice and the opportunity for all parties to appear and be heard have been given. 

I. This section applies only to contracts in an amount equal to or greater than one thousand 
dollars ($1,000) in gross earnings. 

J. For the purposes of this section, "gross earnings" means the total compensation payable to 
the child under the contract or, if the child's services are being rendered through a third party, the 
compensation payable to that third party for the services of the child. 


History: Laws 2007, ch. 257, § 15. . IV, § 23, was effective June 15, 2007, 90 days after the 

Effective dates. — Laws 2007, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 

Apprenticeship 
Sec. : Sec. 
50-7-1. Declaration of policy. 50-7-4.1. Administration. 
50-7-2. Definitions. 50-7-5, 50-7-6. Repealed. 
50-7-3. Apprenticeship council. 50-7-7. Limitation. 
50-7-4. Duties of the council. 
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50-7-1 EMPLOYMENT LAW * §0-7-3 


50-7-1. Declaration of policy. 


It is declared to be the policy of this act [50-7-1 to 50-7-4, 50-7-7 NMSA 1978): to encourage the 
development of an apprenticeship system through the voluntary cooperation, of management and 
labor and interested state agencies, and in cooperation with other states and the federal govern- 
ment; to provide for the establishment and furtherance of standards of apprenticeship to safe- 
guard the welfare of apprentices; and to aid in the maintenance of an adequate skilled labor force. 


3 


History: 1953 Canin: + § 59-7-18, evince by Laws 


1957, ch. 219, § 1. 
Cross references. — For apprenticeship council, see 
50-7-3 NMSA 1978. 


ANNOTATIONS 


iia cases where a person is fines cor area ieee of 
apprenticeship either under this statute or otherwise, and 
the employer does not comply with the indenture, educa- 
tional training and other features of the apprenticeship 
law, then he is in violation thereof and the employee so 
misclassified has the right to demand, the predetermined 


wages of Section 13-4-11 NMSA 1978 as a journeyman in 
that trade. 1955-56 Op. Att'y Gen’ No. 55-6244. © © 

Am. Jur. 2d, A.L.R. and C.J.S, references, — oT/Am. 
Jur, 2d Employment Relationship 88 50,51, 

6 C.J.S, Apprentices §§ 1 to 11. 


Generally. — If a contractor voluntarily abides and; 
complies with the provisions of this act or is a party to 
a valid apprenticeship contract the apprentice is entitled 
to the minimum wages for apprentices on public works, 
as provided by Section 13-4-11 NMSA 1978, 1955-56 Op. 
Att'y Gen. No, 55-6244. 


50-7-2. Definitions. 


As used in this act [50-7-1 to 50-7-4, 50-7-7 NMSA 1978]: "apprentice" means a person at least 
sixteen years old who is covered by a written agreement with an employer, or with an association 
of employers or employees acting as agent for an employer, and approved by the state apprentice- 
ship council, which apprentice agreement provides for not. less than two thousand hours required 
for any given trade by reasonably continuous employment for such person, for his participation in 
an approved schedule of work experience through employment and for at least one hundred forty- 
four hours per year of related supplemental instruction. 


History: 1953 Comp., § 59-7-14, enacted by Laws 
1957, ch. 219, § 2; 1978, ch. 134, § 1. 


50-7-3, Apprenticeship council. 


An "apprenticeship council", hereinafter referred to as the council, shall be appointed by the 
director of the labor and industrial division of the department of labor without regard to any other 
provisions of law regarding the appointment and compensation of employees of the state. It shall 
consist of three persons known to represent employers, three persons known to represent labor 
organizations, three public representatives and shall include, as. ex-officio members without vote, 
the director of the labor and industrial division and the state supervisor of trade and industrial 
education. Persons appointed to the council must be familiar with apprenticeable occupations. 
The terms of office of the members of the council first appointed shall expire as designated by the 
director at the time of making the appointment: one representative each of employers, labor orga- 
nizations and the public being appointed for one year; one representative each of employers, labor 
organizations and the public being appointed for two years and one representative each of employ- 
ers, labor organizations and the public being appointed for three years. Thereafter, each member 
shall be appointed for a term of three years. Any member appointed to fill a vacancy occurring 
prior to the expiration of the term of his predecessor shall be appointed for the remainder of that 
term. Members of the council not otherwise compensated by public money shall be reimbursed for 
their official duties in accordance with the Per Diem and Mileage Act [10-8-1 NMSA 1978] for at- 
tendance at not in excess of twelve meetings per year. 


History: 1953 Comp., § 59-7-15, enacted by Laws 
1957, ch, 219, § 3; 1977, ch. 252, § 28; 1978, ch. 184, § 2; 
1979, ch, 204, § 11; 1991, ch. 198, § 1. 


Cross references. — For the Public Works Apprentice- 
ship and Training Act, see 13-4D-1 NMSA 1978 et seq. 

For the Apprenticeship Assistance Act, see 21-19A-1 
NMSA 1978 et seq. 
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50-7-4 APPRENTICESHIP 50-7-4:1 


The 1991 amendment, effective June 14, 1991, in the ANNOTATIONS 
first sentence, substituted "director of the labor and in- : horas ; 
dustrial division of the department of labor" and "director _ Legislative intent to compensate, — The legislature 
of the labor and industrial division" for "commissioner of intended to limit the individuals not otherwise compen- 
labor" in two places and substituted "labor organizations, sated by public money" to those who are members of the 


three public representatives" for "employees, two public een direct rent oi dnenn parhowar public office 
representatives" and rewrote the fourth sentence which and not those members of the council who are public ser- 
read "The terms of office of the members of the council vants serving the council on a voluntary basis. 1964 Op. 


first appointed shall expire as designated by the commis- Att'y Gen. No, 64-99. 


sioner at the time of making the appointment: One rep- University professor compensable council mem- 
resentative each of employers, employees and the public ber. — Since a university professor is not a member of 
being appointed for one year; one representative each of the council as a direct result of his position with the state, 


he is not already compensated by public money for his 
services as a member of the council and he may be paid 
necessary traveling and other expenses while engaged in 
the performance of his duties to the same extent as pre- 
scribed by law for officials of the state; 1964 Op. Att'y Gen. 
No. 64-99. 


employers, employees and the public being appointed for 
two years; and one representative each of employers, and 
employees for three years". 


50-7-4. Duties of the council. — 


The council shall formulate standards to safeguard the welfare of apprentices, giving consider- 
ation to standards advocated by the bureau of apprenticeship of the United States department of 
labor, and shall formulate such additional policies as may be necessary to carry out the intent and 
purposes of the act [50-7-1 to 50-7-4, 50-7-7 NMSA 1978]. The council shall prescribe its own rules 
of procedure. 


History: 1953 Comp., § 59-7-16, enacted by Laws programs and other programs of that nature. 1966 Op. 
1957, ch. 219, § 4. Att'y Gen. No. 66-140. 

No authority to operate peigrania — This agency 

ANNOTATIONS only has powers to establish standards and policies con- 


cerning the carrying on and encouraging of apprenticeship 
programs, The council under this statute does not have 
* authority to actually engage in the operation of an ap- 
prenticeship program. To the extent that the apprentice- 
ship council intends to enter into contracts with the US. 
department of labor under which it would agree to operate 
an on-the-job training project itself, such contracts would 
not be proper. 1966 Op. Att'y Gen. No. 66-140, 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
Apprentices § 11. 


Functions of apprenticeship council. — The pri- 
mary function of the apprenticeship council is to encour- 
age the development and operation of apprenticeship 
programs which meet acceptable standards as to quality 
and content. Council may enter into contracts with the 
U.S, department of labor under which it would undertake 
to promote on-the-job training programs in the develop- 
ment and establishment of such training programs, and 
in providing advisory and technical assistance to busi- 
nesses which undertake to establish on-the-job training 


50-7-4.1. Administration. 


The commissioner of labor shall appoint a director of apprenticeship to be responsible for effec- 
tuating the policies set forth in Section 50-7-1 NMSA 1978, to carry out the policies approved by 
the apprenticeship council and otherwise to execute the provisions of Chapter 50, Article 7 NMSA 
1978. Such appointment shall be subject to confirmation by a majority vote of the council. The 
commissioner of labor shall appoint the director and such additional personnel as may be neces- 
sary, subject to such laws and practices as are applicable to appointment, service and compensa- 
tion of employees of the state. 

Under the general direction of the commissioner of labor, the director in furtherance of the du- 
ties specified shall: 

A. encourage the voluntary participation of employers and employees in the furtherance of the 
objectives of Chapter 50, Article 7 NMSA 1978; 

. B. devise necessary procedures and records; 

C. prepare statistical reports regarding apprenticeship; 

D. issue information related to apprenticeship; and 

E. perform such other duties as are necessary to carry out the intent of Chapter 50, Article 7 
NMSA 1978. 
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50-7-5 EMPLOYMENT LAW 50-8-2 


History: 1978 Comp., § 50-7-4.1, enacted by Laws 
1979, ch. 204, § 12. 

Compiler's notes. — Laws 1987, ch, 342, § 33 provides 
that all references in law to the "labor commissioner" shall 
be construed as references to the "director of the labor and 
industrial division of the department of labor". 


50-7-5, 50-7-6. Repealed. 
Repeals. — Laws 1979, ch. 204, § 15, repealed 50- 


7-5 and 50-7-6 NMSA 1978, relating to the exclusion of 
the apprenticeship council from the authority of the 


50-7-7. Limitation. 


Laws 2007, ch. 200 repealed the labor department. Sec- 
tion 9-26-15 NMSA 1978 provides that all statutory ref- 
erences to the "labor department or any divisions of the 
labor department shall be deemed to be references to the 
workforce solutions department". 


commissioner of labor and to the administration of the ap- 
prenticeship program. For present provisions, see 50-7-4.1 
NMSA 1978. 


A. This act [50-7-1 to 50-7-4, 50-7-7 NMSA 1978] does not apply to employers who, with their 
employees, are subject to the Railway Labor Act of congress or any act amendatory thereof. 

B. The provisions of this act shall apply only to such persons, firms, political subdivisions, 
corporations, employer associations or organizations of employees as voluntarily elect to conform — 
with its provisions, so long as they shall wish it to apply. 

C. Notwithstanding any provision of this act the administration and supervision of related and 
supplemental instruction for apprentices, coordination of instruction with job experiences and the 
selection and training of teachers for such instruction is the responsibility of state or local boards 
responsible for vocational education: unless otherwise approved by the state council. 


History: 1953 Comp., § 59- 7- 18, enacted by Laws 
1957, ch, 219, § 6. 


Cross references. — For the federal Railway Labor 
Act, see 15 U.S.C, §§ 21, 45; 18 US.C. § 373; 28 US.C. §§ 
1291 to 1294 and 45 US. C. 88 151 to 163, 181 to 188, 


ARTICLE 8 


National Employment RYAIEM 


Sec. 
50-8-1, Acceptance of federal act. 


50-8-1. [Acceptance of federal act.] 


Sec. 
50-8-2. Agency of state for athe of federal act. 


The state of New Mexico hereby accepts the provisions of the act of pan eias approved June 6, 


1933, entitled: 


"An act to provide for the establishment of a national employment system and for adopardtivn 
with the states in the promotion of such system, and for other purposes." 


History: Laws 1934 (S.S.), ch. 15, § 1; 1941 Comp., § 
57-601; 1953 Comp.,, § 59-8-1. 


Cross references. — For the federal act referred to in 
this section, see 29 U.S.C. §§ 49 to 49c and 49d to 49k. 


50-8-2. Agency of state for purpose of federal act. 


The employment security department is hereby designated and constituted ine agency of the 
state of New Mexico for the purpose of such act, with full power to establish such public employ- 
ment offices throughout the state of New Mexico as it may deem necessary to fully carry out the 
purposes, to employ such agents, clerks and employees as are ‘necessary therefor, with full power to 
cooperate with all authorities of the United States having powers or duties under said act of con- 
gress and to do and perform all things necessary to secure to this state the benefits of said act in 
the promotion and maintenance of a system of public employment offices. All funds made available 
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50-9-1 OCCUPATIONAL HEALTH AND SAFETY 50-9-1 


to this state under said act of congress shall, upon receipt thereof, be paid into the general fund of 
the state treasury and are hereby appropriated therefrom to be expended by the department as 
provided by the act of congress and by this act [50-8-1, 8- 2 NMSA ‘1978]. 


History: Laws 1934 (S.S.), ch. 15, § ai 1941 Comp., § Cross references. — For the federal act referred to in 
57-602; 1953 Comp., § 59-8-2; Laws 1977, ch. 252, § 31; this section, see 29 U.S.C. §§ 49 to 49c and 49d to 49k. 
1979, ch. 280, § 10. 


ARTICLE 9 
Occupational Health and Safety 

Sec. Sec, 
50-9-1.. Short title. ’ ) 50-9-13. Adopting standards by reference. 
50-9-2. Purpose. : 50-9-14, Emergency procedures. 
50-9-2.1. Legislative findings. : 50-9-15. Validity of regulation; variance determination; 
50-9-3. Definitions. judicial review, 
50-9-4, State occupational health and safety agency. 50-9-16. Variances; temporary variances. 
50-9-5. Employer and employee duties. 50-9-17. Enforcement; appeals. 
50-9-5.1. Employer duties; hazardous chemicals, 50-9-18. Subpoena power. 
50-9-6. Training; assistance; consultation; research. 50-9-19. Accident reports and records. 
50-9-7. Duties and powers of the board. 50-9-20. Coordination. | 
50-9-8. Duties and powers of the department. 50-9-21. Civil actions; admissibility as evidence; confi- 
50-9-9. Occupational health and safety review commis- dentiality of trade secrets. 

sion; creation; organization. 50-9-22. Preemption. 
50-9-10. Right of entry and inspection; complaints; con- 50-9-23.. Limitation on applicability of the act to certain 

sultation; notification. employers and their employees. 
50-9-11. Reports and record keeping by employers. 50-9-24. Penalties. 
50-9-12. Adoption of regulations; notice and hearing. 50-9-25. Discrimination. 


50-9-1. Short title. 


Sections 50-9-1 through 50-9-25 NMSA 1978 may. be cited as the "Occupational Health and 
Safety Act". 


History: 1953 Comp., § 59-14-1, enacted by Laws OSHA violation by employer or third party as providing 


1972, ch. 63, § 1; 1975, ch. 290, § 1; 1998, ch. 322, § 1. cause of action for employee, 35 A.L.R. Fed. 461. 

Cross references, — For Occupational Disease Dis- United States' tort liability: for nonenforcement of 
ablement Law, see 52-3-1 NMSA 1978 et seq. OSHA, 35 A.L.R. Fed. 963. 

The 1993 amendment, effective April 8, 1993, substi- Machinery and machine guarding OSHA general indus- 
tuted "50-9-1 through 50-9-25 NMSA 1978" for "59-14-1 try standards (29 CFR 8§ 1910.211 - 1910.222), 38 A.L.R. 
through 59-14-24 NMSA 1953", . Fed. 507. ) 

yp ree a Validity, construction, and application of personal pro- 

ANNOTATIONS © tective equipment subpart of OSHA general industry 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. standards (29 CFR §§ 1910,132 - 1910.140), 39:-A.L.R. Fed. 
O 141, 

1 a. gk and SES maT AGILE He § " Pre-emptive effect of Occupational Safety and Health 


Violation of OSHA regulation as affecting tort liability, __ Act of 1970 (29 USCS §§ 651 - 678) and standards issued 
79 A.L.R.3d 962. . ; thereunder, 88 A.L.R. Fed. 833. Ll. ; 

Liability of employer with regard to inherently danger- When has employer "repeatedly cave eee 
ous work for injuries to employees of independent contrac- Safety and Health Act within meaning of § 17(a) of Act ( 
tor, 34 A.L.R.4th 914. Tpit § pase band ies Fed. 1 apndrairah" | ket 

Duty and liability of subcontractor to employee ofan- | Dhl ie tess tag bea datS ISS a A dd i apis sak 
other contractor using equipment or apparatus of former, and Health Act (29 USCA §§ 651 et seq,), 153 A.L.R. Fed. 


55 A.L.R.4th 725. 303, 
‘ahi La Pies te What constitutes "willful" violation for purposes of §§ 
punveenin Fob RUPEES RBI sPhsee xf? ch 17(a) or (e) of Occupational Safety and Health Act of 1970 
What constitutes "substantial evidence" within mean- (29 US.C.A. § sige oe 666(e)), Bie ata ae re . 
ing of § 6(f) of the Occupational Safety and Health Act (295. | eth ier Relations §§ 11, 12; J.5, Lmployers 
US.C.S. § 655(f)) providing that the secretary of labor's Liabi ity § 52 et seq. 


determinations shall be conclusive if supported by sub- 
stantial evidence in the record considered as-a whole, 25 
A.L.R. Fed. 150. 
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50-9-2 EMPLOYMENT LAW 50-9-3 


50-9-2. Purpose. 


It is the purpose of the Occupational Health and Safety Act [50-9-1 NMSA 1978] to assure every 
employee safe and healthful working conditions by providing for: 

A. the establishment of occupational health and satety regulations applicable to places one em- 
ployment in this state; 

B. the effective enforcement of the health and ays regulations; 

C. education and training programs for employers and employees in recognition of their re- 
sponsibilities under the Occupational Health and Safety Act and advice and assistance to them 
about effective means of preventing occupational injuries and illnesses; and 

D. appropriate job-related accident‘and illness reporting procedures that will help achieve the 
objectives of the Occupational Health and Safety Act. 


History: 1953 Comp., § 59-14-2, enacted by Laws against employees. N.M. Petroleum Marketers Assn. v. 


1972, ch. 63, § 2; 1993, ch. 322, § 2. N.M. Envtl. Improvement Bd., 2007-NMCA-060, 141 N.M. 
The 19938 amendment, effective April 8, 1993, substi- 678, 160 P.3d 587. 
tuted "employee" for "working man and woman" in the in- 
troductory paragraph. 
ANNOTATIONS 


The coverage of the Occupational Health and 
Safety Act includes the hazard of third-party violence 


50-9-2.1. Legislative findings. 


The legislature finds that: 

A. the proliferation of hazardous chemicals in the environment poses a growing threat to the 
public health, safety and welfare; and 

B. itis in the public interest to establish a comprehensive program for the disclosure of infor- 
mation about hazardous substances in places of employment and to provide a procedure whereby 
employees may gain access to this information. 


History: Laws 1987, ch. 178, § 1. 


50-9-3: Definitions. 


As used in the Occupational Health and Safety Act. [50-9-1 NMSA 1978]: 

A. "person" means any individual, partnership, firm, public or private corporation, association; 
trust, estate, political subdivision or agency or any other legal entity or their legal representatives, 
agents or assigns; 

B. "employee" means an individual who is employed by an employer, but does not include a 
domestic employee or a volunteer nonsalaried firefighter; 

C. "employer" means any, person who has one or more employees, but does not include the 
United States; » . 

D. "board" means the environmental improvement board; 

EK. "department" means the department of environment; . 

F. "place of employment" means any place, area or environment in or about which an employee 
is required or permitted to work; 

G. "commission" means the occupational health and safety review commission established un- 
der the Occupational Health and Safety Act; 

H. "chemical" means any element, chemical compound or mixture of elements or compounds; 

I, “hazardous chemical" means any chemical or combination of chemicals that has been labeled 
hazardous by the chemical manufacturer, importer or distributor in accordance with regulations 
promulgated by the federal Occupational Safety and Health Act of 1970; 

J. "label" means any written, printed or graphic material displayed on or affixed to containers 
of chemicals which identifies the chemical as hazardous; 
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50-9-4 OCCUPATIONAL HEALTH AND SAFETY 50-9-5 


K. "material safety data sheet" means written or printed material concerning a hazardous 
chemical that contains information on the identity listed on the label, the chemical and common 
names of the hazardous ingredients, the physical and health hazards, the primary route of entry, 
the exposure limits, any generally applicable control measures, any emergency or first aid pro- 
cedures, the date of preparation and the name, address and telephone number of the chemical 
manufacturer, importer, employer or other responsible party preparing or distributing the mate- 


rial safety data sheet; 


L. "mobile work site" means any place of employment in standard industrial classification 
codes 13, oil and gas extraction, and 15 through 17, construction, where work is performed in a dif- 
ferent location than the principal office in a fixed location used by the employer; and 

M. "secretary" means the secretary of environment. 


History: 1953 Comp., § 59-14-3, enacted by Laws 
1972, ch. 63, § 3; 1975, ch. 290, § 2; 1977, ch. 253, § 65; 
1985, ch. 111, § 1; 1987, ch. 178, § 2; 1993, ch. 322, § 38. 

. Cross references, — For the federal Occupational 
Safety and Health Act of 1970, see 29 U.S.C. § 651 et seq. 

The 1993 amendment, effective April 8, 1993, deleted 
former Subsection E, which defined "agency" or "division"; 
redesignated former Subsections F to M as Subsections E 
to L; substituted the definition of "department" in current 
Subsection E for " 'director' means the director of the envi- 
ronmental improvement division"; added current Subsec- 
tion M; and made minor stylistic changes in Subsections 
I and K. aA4 

The 1987 amendment, effective April 1, 1988, added 
Subsections I through M. 


_ ANNOTATIONS 


Prison inmates not "employees". — Notwithstand- 
ing the fact that prison industries must comply with 


occupational health and safety standards, inmates en- 
gaged in prison operated industries or enterprises are not 
"employees" of the penitentiary for purposes of filing an 
occupational health and safety complaint with the envi- 
ronmental improvement division. 1981 Op. Att'y Gen. 
No, 81-23. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Who 


‘is "employer" for purposes of Occupational Safety and 


Health Act (29 US.C.S. § 651 et seq.), 27 A.L.R. Fed. 943 
and 153 A.L.R. Fed. 303. 

When has employer "repeatedly" violated Occupational 
Safety and Health Act within meaning of § 17(a) of Act (29 
USCA § 666(a)), 151 A.L.R. Fed. 1 

What constitutes "willful" violation for purposes of §§ 
17(a) or (e) of Occupational Safety and Health Act of 1970 
(29 U.S.C.A. § 666(a) or § 666(e)), 161 A.L.R. Fed. 561. 


50-9-4. State occupational health and safety agency. 


The department is the state occupational health and safety agency for all purposes under fed- 
eral legislation relating to occupational health and safety and may take all action necessary to 


secure to this state the benefits of that legislation. 


History: 1953 Comp., § 59-14-4, enacted by Laws 
1972, ch. 63, § 4; 1993, ch. 322, § 4. 

The 1993 amendment, effective April 8, 1993, substi- 
tuted "department" for "agency". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws § 
128 et seq. 


50-9-5. Employer and employee duties. 


A. . Every employer shall furnish to.each of his employees employment and a place of employ- 
ment which are free from recognized hazards that are causing or are likely to cause death or seri- 


ous physical harm to his employees. 


B. Every employer shall furnish and maintain a place of employment that must comply with 
the health and safety regulations promulgated by the board. The regulations shall provide for the 
adoption of practices, means, methods, operations, conditions and processes in order to provide 
safe and healthful employment and places of employment. 

C. Each employer shall, through posting of notices at the place or places where notices to em- 
ployees are normally posted or other appropriate means, keep his employees informed of their 
protections and obligations under the Occupational Health and Safety Act [50-9-1 NMSA 1978], 


including provisions of applicable regulations. 


D.. Each employee shall comply with the provisions of the Occupational Health and Safety Act 
and any rules and orders promulgated pursuant thereto which are applicable to his own actions 


and conduct in the course of his employment. 
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History: 1958 Comp., § 59-14-5, enacted by Laws 
1972, ch. 63, § 5; 1975, ch. 290, § 8, 


ANNOTATIONS 


Additional civil actions not allowed. ut Nowhere in 


the Occupational Health and Safety Act or in its legisla- 
tive history can be found any indication that the legisla- 
ture intended to allow additional civil actions instituted by 
aggrieved employees injured through violations of OSHA 
standards, Arvas v, Feather's Jewelers, 1978-NMCA-075, 
92 N.M. 89, 582 P.2d 1302. 


EMPLOYMENT LAW 


50-9-5.1 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws §§ 
34,131, _. 

Employer's tort liability to worker for concealing work- 
place hazard or nature or extent of injury, 9 A:‘L.R.4th 778. 

Employer's liability for injury to babysitter in home or 
similar premises, 29 A.L.R.4th 304. 

Liability of employer with regard to inherently danger- 
ous work for injuries to employees of independent contrac- 


tor, 34 A,L,R.4th 914. 


Employer's liability to employee for failure to me 


vide work environment free from tobacco smoke, 63 
i A.L.R.4th 1021. CEES 


50-9-5.1. Employer duties; hazardous chemicals. 


A, All incoming containers labeled as hazardous shall be subject to this section; The a 
shall not remove or deface any label which indicates on an incoming container that a chemical is 
hazardous, unless the container is immediately marked with the required information. 

B. Each employer shall obtain.and maintain material safety data sheets for each chemical 
used in his place of employment and labeled as hazardous. Each employer shall ensure that the 
information on material safety data sheets for hazardous chémicals is readily accessible to em- 
ployees during each work shift. The board shall promulgate regulations which assure reasonable 
compliance with this provision at mobile work sites. If a material safety data sheet has not been 
supplied from the manufacturer, importer or distributor of the hazardous chemical, the employer 
shall obtain the material safety.data sheet by writing the manufacturer, importer or distributor 
and requesting that he send the material safety data sheet immediately. 

C. Each employer shall maintain a current inventory of all chemicals that have been labeled as 
hazardous in his place of employment. 

D. Each employer shall develop and implement a written hazard communication program for 
his place of employment which describes how the criteria specified for labels and other forms 
of warning, material safety data sheets and employee information and training will be met and 
which also includes the following: 

(1) a list of the hazardous chemicals known to be present, using an identity that is ref- 
erenced on the appropriate material safety data sheet. The list may be compiled for the segs of 
employment as a whole or for individual work areas; 

(2) the methods the employer will use to inform employees of the hazards of nonroutine 
tasks, for example, the cleaning of reactor vessels and the hazards associated with chemicals’ con- 
tained in unlabeled pipes in their work areas; and 

(3) the methods the employer will use to inform any contract employers whose empléyeas 
work in the employer's place of business of the hazardous chemicals their employees may be ex- 
posed to while performing their work and any suggestions for appropriate protective measures, 

The employer may rely on an existing hazard communication ‘program to comply with these 
requirements provided that it meets the provisions of this subsection. The employer shall make 
the written hazard communication program available upon request to employees, their designated 
representatives and the occupational health and safety bureau of the environmental improvement 
division of the health and environment department [department of environment]. 

KH. Each employer shall provide employees with information and training on hazardous chemi- 
cals they use or may become exposed to during the course of employment. 

F. The requirements of Subsection E of this section shall not apply to any hazardous chemical 
received by an employer in a sealed package or container and subsequently sold or transferred if 
the seal is maintained. 

G. Nothing in this section shall supersede any other requirements in the Occupational Health 
and Safety Act [50-9-1 NMSA‘1978]. 


; 


Bracketed material. — The bracketed reference to 
. the department of environment was inserted by the com- 
piler and is not part of the law. Laws 1991, ch. 25, § 4 


History: 1978 Comp., § 50-9-5.1, enacted ie Laws 
1987, ch. 178, § 8. 
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established the department of environment and provided division of the health and environment department shall 
that, all references to the environmental improvement be construed to mean the department of environment. 


50-9-6. Training; assistance; consultation; research. 


A. The department shall provide for the establishment and supervision of programs for the 
education and training of employers and employees in the recognition, avoidance and prevention 
of unsafe working conditions in employment and places of employment and consult with, advise 
and assist employers and employees about effective means of preventing occupational injuries and 
illnesses. 

B. Upon an employer's request, the department shall provide an on-site consultation inspec- 
tion of conditions and practices of the employer's work place without issuing citations or propos- 
ing penalties for violations noted, provided that imminent danger situations found during the 
on-site consultative visit must be pointed out to the employer. In the event the imminent danger 
is pointed out by the department consultant but immediate steps are not taken by the employer to 
eliminate such danger, the emergency procedures provided in Section 50-9-14 NMSA 1978 shall be 
pursued by the department to assure timely abatement of the imminent danger situation. 

C. The secretary is responsible for programs involving research in occupational health and 
safety, for surveys and recommendations for occupational health and safety programs and for pro- 
motional, educational and advisory activities in occupational health and safety. 

D. The board or the secretary may appoint special committees composed of technicians or pro- 
fessionals specializing in occupational health or safety to assist in carrying out the objectives of 
the Occupational Health and Safety Act [50-9-1 NMSA 1978]. Members of such committees shall 
be reimbursed as provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978]. 


History: 1953 Comp., § 59-14-6, enacted by Laws stylistic change near the middle of Subsection A; substi- 
1972, ch. 63, § 6; 1975, ch. 290, § 4; 1993, ch. 322, § 5. tuted "50-9-14 NMSA 1978" for "59-14-18 NMSA 1958" in 

The 1993 amendment, effective April 8, 1993, sub- the second sentence of Subsection B; and substituted "sec- 
stituted "department" for "agency" near the beginning of retary" for "director" near the beginning of Subsections:C 
Subsection A and throughout Subsection B; made a minor and D. 


50-9-7. Duties and powers of the board. 


A. The board shall promulgate regulations that are and will continue to be at least as effective 
as standards promulgated pursuant to the federal Occupational Safety and Health Act of 1970 
to prevent or abate detriment to the health and safety of employees. In adopting, amending and 
repealing its regulations, the board shall provide an opportunity for representatives of employers 

and employees affected by the regulations to be heard and shall give weight it deems appropriate 
to all relevant facts and circumstances presented at the public hearing, including but not limited 
to: 

(1) piaraetee and degree of injury to or interference with the health and safety of employ- 
ees proposed to be abated or prevented by the regulation; 

(2) technical practicability and economic reasonableness of the siéoislation and the exis- 
tence of alternatives to the prevention or abatement of detriment to the health and safety of em- 
ployees proposed by the regulation; and 

(3) the public interest, including the social and economic effects of work- related accidents, 
injuries and illnesses. 

B. In promulgating regulations dealing with toxic materials or harmful physical agents, the 
board shall provide regulations that most adequately assure to the extent feasible, on the basis of 
the best available technology, that no employee will suffer material impairment of health or func- 
tional capacity even if the employee has regular exposure to the hazard dealt with by the regula- 
tions for a period of his working life. Whenever practicable, the regulation promulgated shall be 
expressed in terms of objective criteria and of the performance desired. 

C. The regulation shall prescribe the use of labels or other appropriate forms of warning as 
are necessary to insure that employees are apprised of all hazards to which they are exposed, 
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relevant symptoms and appropriate emergency treatment and proper conditions and precautions 
of safe use or exposure. Where appropriate, the standard shall also prescribe suitable protective 
equipment and control or technological procedures to be used in connection with the hazards and 
shall provide for monitoring or measuring employee exposure at such locations and intervals and 
in such manner as may be necessary for the protection of employees. In addition, where appropri- 
ate, any such standard shall prescribe the type and frequency of medical examinations or other 
tests which shall be made available, by the employer:or at his cost; to employees exposed to the 
hazards ‘in order to most effectively determine whether the health of the employees is adversely 
affected by the exposure. Cost of medical examinations for research as ordered by the secretary 
shall be paid for by the department. Results of examinations shall be made available to the secre- 
tary, to the employer and, upon the request of the employee, to the employee's physician: The board 
may make appropriate modifications in the foregoing requirements relating to the use of labels or 
other forms of warning, monitoring or measuring and medical examinations, as may be warranted 
by experience, information or medical or technological ik kaaaoen eee Plage to the 
promulgation of the relevant standard. 


Mistotys 1953 Comp.; § 59-14-7, enacted by Laws workers does not violate the constitutional doctrine of 


1972, ch. 63, § 7; 1975, ch. 290, § 5; 1993, ch. 322, § 6. separation of powers. N.M. Petroleum Marketers Assn, v. 
Cross references, — For exemption of environmental N.M. Envil. Improvement Bd., 2007-NMCA-060, 141 N, M. 
improvement board from authority of secretary of envi- 678, 160 P.3d 587. 
ronment, see 9-7A-12 NMSA 1978, The definitions of "convenience store" and "conve- 
For the federal Occupational Safety and Health Act of nience goods" in the environmental improvement board 
1970, see 29 U.S.C. § 651 et seq. regulations addressing violence against convenience store 
The 1993 amendment, effective April 8, 1998, sub- workers are not unconstitutionally vague. N.M. Petro- 
stituted "secretary" for "director" and "department" for . leum Marketers Assn, v. N.M. Envtl. Improvement Bd., 
"agency" in the fourth sentence of Subsection C; substi- 2007-NMCA-060, 141 N.M. 678, 160 P.3d 587. 
tuted "secretary" for "director upon his request" in the Am. Jur. 2d, A.L.R. and C, J.S. references. — 2 Am. 
fifth sentence of Subsection C; and made minor stylistic Jur. 2d Administrative Law § 152 et seq. 
changes throughout the section. Economic feasibility as factor affecting validity of, or ob- 
ligation of compliance with, standards established under 
. ANNOTATIONS Occupational Safety and Health Act (29 USCS § 651 et 
The legislature's delegation of authority to the seq.), 68 A.L.R. Fed. 732. 
environmental improvement board to promulgate 73:C.J.S. Public Administrative Law and Procedure g 87 
regulations addressing violence against convenience store — & S€4. 


50-9-8. Duties and powers of the department. 


The department shall; 

A. prevent or abate daktisosrv to the health and salRity: of eagemth ts arising out of and in the 
course of employment; 

B.. develop an effective and comprehensive program for the cencatitenh or abatement of detori 
ment to the health and safety of employees within the state; 

C. advise and recommend an effective and comprehensive program of ener tx beniél se: 
safety applicable to:all employees of public agencies of the state andiits political subdivisions; 

D.. cause to be instituted legal proceedings to compel compliance with the Occupational liiepltts 
and Safety Act [50-9-1 NMSA 1978] or any regulation of the board; 

. accept, receive and administer grants or other funds or one from public or private agencies) 
including the federal government; 

F.. take reasonable steps to inform employees of their posiéctionl and obligations under the Qci 
cupational Health and Safety Act, including the provisions of applicable regulations; and. 

G. make reports to the secretary of the United States department of labor in the form and con- 
taining the information as the inten may from time to time require. 


History: 1953 Obing § 59-14-8, enacted ne Leake in the introductory paragraph and made minor stylistic 
1972, ch. 63, § 8; 1993, ch. 322, § 7. _ changes in Subsection G, ) 
The 1993 amendment, effective April 8, 1993, sub- } ; 
stituted "department" for "agency" in the catchline! and Pt: 
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50-9-9. Occupational health and eatety review commission; creation; 
organization. © . 


A. The occupational health and safety eres commission is hereby established. The commis- 
sion shall be composed of three members who shall be appointed by the governor, by and with the 
advice and consent of the senate, from among persons who by reason of training, education or ex- 
perience are qualified to carry out the functions of the commission under the Occupational Health 
and Safety Act [50-9-1 NMSA 1978]. One member each shall be chosen to reflect the views of labor, 
industry and of the general public. The governor shall designate one of the members of the com- 
mission to serve as chairman. 

B. Terms of commission members shall be six years: except that members of the commission 
first taking office shall serve as designated by the governor at the time of appointment: one for a 
term of two years, one for a term of four years and one for a term of six years. A vacancy caused by 
death, resignation .or removal of a member prior to the expiration of the term for which he was ap- 
pointed shall be filled only forithe remainder of such unexpired term. A member of the commission 
may be removed by the governor for inefficiency, neglect of duty or malfeasance in office. 

C. For the purpose of carrying out its functions under the Occupational Health and Safety Act, 
two members of the cémmission shall constitute a quorum and official action can be taken only on 
the affirmative vote of at least two members. 

D.. Every official act of the commission shall be entered of record and its hearings and records 
shall be open to the public. The commission is authorized to make such rules as are neokpary for 
the orderly transaction of its proceedings. 

EK. The commission may order testimony to be taken by deposition in any proceedings pending 
before it. Any person whose testimony may be material may be compelled to appear and testify, 
and to produce books; papers or documents in the same manner as witnesses may be anes to 
appear and testify and produce like documentary evidence before the commission. 

F, The commission may designate a hearing officer to take evidence in the hearing. The com- 
mission will then make its decision based on the evidence in the transcript of the hearing proceed- 
ings. 

G. Members of the commission shall be reimbursed as proved ; in the Per Diem and Mileage 
Act [10-8-1 NMSA 1a. | 


History: 1953 Consin +, § 59-14-8.1, diubed by Laws ANNOTATIONS 
ote Ne alte FB Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 


Cross references, — For exemption of occupational 
health and safety review commission from authority of Jur. 2d Plant and Job Safety - OSHA and State Laws § 
secretary of environment, see 9-7A-14 NMSA 1978. 131 et seq. 


For staff support from the department of BnvstUnMeNt, 
see 9-7A-14 NMSA 1978. 


50-9-10. Right of entry and inspection; complaints; consultation; | 
notification. 


A. In order to carry out the purposes of the Occupational Health and Safety Act [50-9-1 NMSA 
1978], the department's. authorized representatives, upon presenting appropriate credentials to 
the owner, operator or agent in charge, are authorized to and may: 

(1) enter and inspect any place of employment at reasonable times and without delay; and 

- (2) question, privately. the employer and employees and to inspect and investigate dur- 

ing regular working hours and at other reasonable times and within reasonable limits and in a 

reasonable manner, the place of employment and all pertinent conditions, structures, machines, 

apparatus, devices, equipment and materials therein. The department's'representative is not au- 

thorized to question privately the employer or employees until the board has adopted regulations 
protecting the rights of such employer and employees. 

B.. Any employee or representative of employees may file a written complaint with the de- 
partment concerning any alleged violation of a regulation or any hazardous condition. A copy of 
the complaint shall be provided to the employer at the time of the inspection, However, upon the 
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request of the complainant, the complainant's shall not appear on the copy, The department shall 
investigate the complaint and notify the complainant and employer in writing of the results of the 
investigation and any action to be taken. If no action is contemplated, the department shall notify 
the complainant and include in the notice the reasons therefor. The department shall provide for 
the informal review of decisions not to take compliance action at the request of the complainant. 
The review shall not be by those who investigated the complaint. 

C. In order to aid inspections, a representative of the employer and a daytdsorbativs autho- 
rized by employees shall be given an opportunity to accompany the department inspector during 
the physical inspection of the work place. If there is no authorized employee na aborts the 

‘department inspector shall consult with a reasonable number of employees. 

D. Prior to or during any inspection of a work place, any employees or representative of em- 
ployees employed in such work place may notify the department or the department inspector in 
writing of any violation of the Occupational Health and Safety Act which they have reason to 
believe exists in such work place. The department shall establish procedures for informal review 
of the decision made by the inspector, and, if no citation is issued with respect to the alleged viola- 
tion, it shall furnish the employee requesting such review a written statement of the reasons for 
the department's final disposition of the case. 

E. If an inspection reveals that employees are exposed to toxic materials or nical physical 
agents at levels in excess of those prescribed by regulations of the board, the department shall pro- 
vide the employees with access to the results of the inspection. The employer shall promptly notify 
the employees who are being exposed to the agents or materials in excess of the applicable regula- 
tions and inform them of the corrective action being taken or that review has been shane = in 
accordance with Section 50-9-17 NMSA 1978. 

F. Itis unlawful for any person to give advance notice of any inspection to be ihauetaa under 
the Occupational Health and Safety Act without the written approval of the secretary or the sec- 
retary's authorized representative. 

G. The board shall adopt regulations to implement this section. 


History: 1953 Comp., § 59-14-9, enacted by Laws 


1972, ch. 68, § 9; 1975, ch. 290, § 7; 1983, ch. 49, § 1;, 


1993, ch. 322, § 8. 

The 1993 amendment, effective April 8, 1993, sub- 
stituted "department's" for "agency's" and "department" 
for "agency" throughout the section and, in Subsection F, 
substituted "secretary" for "director" and made a minor 
stylistic change. 


ANNOTATIONS 


Regulations permitting private interviews are 
void. — The regulations promulgated by the environmen- 
tal improvement board permitting private interviews of 
employees by the division inspector are void. Kent Nowlin 
Constr., Inc. v. Envil, Improvement Div., 1982-NMSC-094, 
99 N.M. 294, 657 P.2d 621. 

Employees may request that counsel of their 
choosing be present during interviews by the envi- 
ronmental improvement division, unless such counsel 
obstructs and impedes the division's investigation. The 
employee's counsel may be company counsel. Kent Nowlin 
Constr., Inc, v. Envtl. Improvement Div., 1982-NMSC-094, 
99 N.M, 294, 657 P.2d 621. 

Employers are allowed to have company counsel 
or representatives present during agency interviews 


with employees. Kent Nowlin Constr. Inc. v. Envtl. Improve- 
ment Div,, 1982-NMSC-094, 99 N.M. 294, 657 P.2d 621. 

Prison inmates may not file complaint. — Not- 
withstanding the fact that prison industries must comply 
with occupational health and safety standards, inmates 
engaged in prison operated industries or enterprises are 
not "employees" of the penitentiary for purposes. of filing 
an occupational health and safety complaint with the en- 
vironmental improvement division..1981 Op. Att'y Gen: 
No, 81-28, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 61 Am, 
Jur, 2d Plant and Job Safety - OSHA and State Laws §§ 
132, 187, 138. 

Validity, under federal constitution, of provisions of Oc- 
cupational Safety and Health Act of 1970 (29 U.S.C.S. §§ 
651 et seq.) relating to inspections, enforcement of civil 
penalties, and administrative or judicial review, 34 A.L.R. 
Fed. 82. 

Right, under § 8(e) of Occupational Safety and Health 
Act (29 U.S.C.S. § 657(e)), of representative of employer or 
employees to accompany inspector during OSHA inspec- 
tion, 85 A.L.R. Fed. 47... : 

Admissibility of evidence. obtained by inconstitutignal 
search in proceedings under Occupational Safety and 
Health Act (29 USCS § 651 et seq.), 67 A.L.R. Fed. 724. 


50-9-11. Reports and record keeping by employers. 


A. An employer shall keep such records and make such reports to the department as the board, 
by regulation, may require to carry out the purposes of the Occupational Health and Safety Act 
[50-9-1 NMSA 1978]. Such regulation regarding records and reports shall be at least as effective 
as and consistent with the occupational safety and health record and report requirements of the 
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United States department of labor. These records and reports shall be obtained with a minimum 
burden upon employers, especially those operating small businesses. Unnecessary duplication of 
efforts in obtaining information shall be reduced to the maximum extent feasible. | 

B. Employers shall maintain accurate records of employee exposures to potentially toxic mate- 
rial or harmful physical agents which are required to be monitored or measured as the board may 
prescribe by regulations. Employees and their representatives shall be given an opportunity to 
observe such monitoring and measuring. Employees and former employees shall be granted access 
to their own records as will indicate their own exposure to toxic material or harmful agents. Each 
employer shall promptly notify any employee who has been or is being exposed to toxic materials 
or harmful physical agents in concentrations or levels that exceed those prescribed by an applica- 
ble regulation adopted pursuant to the Occupational Health and Safety Act and shall inform any 
employee who is being thus exposed of the corrective action being taken. Employers shall retain 
the records of exposure of employees to specific toxic material and harmful agents for periods of 
time to be specified in regulations. 


History: 1953 Comp., § 59-14-10, enacted by Laws’ ©. Employer's tort liability to worker for concealing work- 
1972, ch. 63, § 10; 1975, ch. 290, § 8; 1993, ch. 322, § 9. place hazard or nature or extent of injury, 9 A.L.R.4th 778. 
The 1993 amendment, effective April 8, 1993, substi- Who is "employer" for purposes of Occupational Safety 
tuted "department" for "agency" in the first sentence of Sub- and Health Act (29 USCA §§ 651 et seq.), 153 A.L.R. Fed. 
section A and made a minor stylistic change in Subsection B. 303, 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws § 56 
et seq. 


50-9-12. Adoption of regulations; notice and hearing. 


A. Any person may recommend or propose regulations to the board for promulgation. The 
board shall determine whether to hold a hearing within sixty days of submission of a proposed 
regulation. . 

B. No regulations shall be adopted, amended or repealed until after a public hearing by the 
board. Notice of the hearing shall be given at least thirty days prior to the hearing date and shall 
state the subject, time and place of the hearing and the manner in which interested persons may 
secure copies of any regulations proposed to be adopted, amended or repealed. The notice shall be 
published in a newspaper of general circulation in the state. Reasonable effort shall be made to give 
notice to all persons who have made a written request to the board for advance notice of hearings. 
At the hearing, the board shall allow all interested persons reasonable opportunity to submit data, 
views or arguments orally or in writing. Any person heard or represented at the hearing shall be 
given written notice of the action by the board. The board may designate a hearing officer to take evi- 
dence in the hearing and present the evidence to the board. A record shall be made of each hearing. 

C. Notwithstanding the provisions of Subsection B of this section, the secretary may adopt an 
emergency regulation to take immediate effect upon its filing under the State Rules Act [14-4-1 
NMSA 1978] if the secretary determines: 

(1) that employees are exposed to grave danger from exposure to substances or agents 
determined to be toxic or physically harmful or from new hazards; and 
(2) that the emergency regulation is necessary to protect employees from the danger. 

D. The emergency regulation shall be effective until superseded by a final regulation promul- 
gated in accordance with the procedures prescribed in Subsection B of this section. The final regu- 
lation shall be promulgated within one hundred twenty days of the date of promulgation of the 
relevant emergency regulation. 

E. Ifthe emergency regulation is promulgated in response to an emergency temporary stan- 
dard issued pursuant to the federal Occupational Safety and Health Act of 1970, then such regula- 
tion shall only be enforceable to the same extent as the federal emergency temporary standard. 

F. Ifthe federal emergency temporary standard is superseded by a federal permanent stan- 
dard, then the state emergency regulation shall remain in effect for an additional one hundred 
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twenty days after promulgation of the superseding standard. During this additional one hundred 
twenty days, the board shall promulgate a regulation in iti with the procedures Se a 
in Subsection B of this section. | | 


History: 1953 Comp.; § 59-14-11, enacted by Laws for "agency" in the second sentence of Subsection F; and 


1972, ch. 68, § 11; 1975, ch, 290, § 9; 1982, ch, 73, § 20; made minor stylistic changes throughout the section, 
1984, ch. 80, § 1; 1993, ch. 322, § 10. 

Cross references, ne For the federal Occupational ~ ANNOTATIONS 
Safety and Health Act:of 1970, see 29 U.S.C. § 651 et seq, “Am, Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 


The 1993 amendment, effective April 8, 1993, deleted Jur, 2d Administrative Law § 152 et’seq.; 61'Am. Jur. 2d 
the former final sentence of Subsection B, which read "No Plant and Job Safety - OSHA and State Laws §§ 132, 137, 


regulation, amendment or repeal thereof adopted by the 138. 
board shall become effective until thirty days after its 790 JS Public Administrative Laws sand Proceedings 
filing under the State Rules Act"; substituted "secretary. ., § 87 et seq. 


may. adopt" for "agency shall provide for" in the intro- 
ductory paragraph of Subsection C; substituted “board” 


50-9-13. Adopting standards by reference. - 


In the event’ the board wishes to adopt regulations that: are identical with ss eke approved 
by an agency of the federal government, the board, after notice and hearing, may adopt the regula- 
tions by reference to the standards without setting forth the provisions of the standards. 


History: 1953 Comp., § 59-14-12, enacted by Laws standards adopted ‘by reference must be attached to the 
1972, ch. 63, § 12; 1998, ch. 322, § 11. regulations filed under the State Rules Act." 

The 1993 amendment, effective April 8, 1993, de- 
leted the former second sentence, which read "Copies of 


50-9-14. Emergency procedures. 


A. The district courts shall have jurisdiction, upon petition of the secretary, to restrain any 
conditions or practices in any place of employment which are such that a danger exists that could 
reasonably be expected to cause death or serious physical harm immediately or before the immi- 
nence of the danger can be eliminated through the enforcement procedures otherwise provided by 
the Occupational Health and Safety Act [50-9-1 NMSA 1978]. Any order issued under this, section 
may require such steps to be taken as may be necessary to avoid, correct or remove the imminent 
danger and prohibit the employment of any individual in locations or,under conditions where the 
danger exists, except individuals whose presence is necessary to avoid, correct. or remove such 
imminent danger or to maintain the capacity of a continuous process operation to resume normal 

operations without a complete cessation of operations or, where.a cessation of operations is neces- 
sary, to permit such to be accomplished in a safe and orderly manner. 

B. Upon the filing of a.petition, the district court may grant injunctive relief or a temporary 
restraining order in accordance with the New Mexico rules of civil procedure pending the outcome 
of an enforcement proceeding pursuant to the Occupational Health and Safety Act. 

C. When the secretary or the secretary's representative determines that an emergency exists, 
he shall immediately inform the employees and employers of the hazards and take steps to obtain 
immediate abatement of the hazards by the employer, 

D. If the secretary arbitrarily or capriciously fails to seek relief under this Satione any em- 
ployee who may be injured by reason of such failure, or the representative of such employee, may 
bring an action against the secretary in the district court for the district in which the imminent 
danger is alleged to exist for a writ of mandamus to compel the secretary to seek an order of the 
court as provided in this section. | 


ister 1953 Comp., § 59-14-18, enacted by Laws __ ANNOTATIONS 

1972 63, § 13; 1975, ch. 290, 10; 1993, 

) eeemade: So Ubi By pi eS Fi Am. Jur. 2d, A.L.R, and C.J.S. references, — 61. Am. 
The 1998 amendment, effective April 8, 1993, substi- Jur. 2d Plant and Job Safety - OSHA and State Laws §§ 

tuted "secretary" for "director" throughout the section and 89, 41, 53. 


made minor stylistic changes in Subsections A and C, 
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OCCUPATIONAL HEALTH AND SAFETY 


50-9-16 


50-9-15. Validity of regulation; variance determination; judicial review. 


A. Any person who is or may be affected by a regulation adopted by the board may appeal to 
the court of appeals for further relief, All appeals shall be upon the record made at the hearing and 
_ shall be taken to the court of appeals within thirty days after filing of the regulation pursuant to 
the State Rules Act [14-4-1 NMSA 1978]. The board shall be made a party to the action. 

B. Upon appeal, the court of appeals shall set aside a pozulation only if it is found to be: 

(1) arbitrary, capricious or an abuse of.discretion; 
(2) not supported by substantial evidence in the record; or 


(3) otherwise not in accordance with law. 


C: Avariance petitioner may appeal to the district court from an order of the department deny- 
ing the variance. The appeal shall be filed pursuant to the provisions of Section 39-3-1.1 NMSA 


1978. 


History: 1953 Comp., § 59-14-14, enacted by Laws 
1972, ch. 63, § 14; 1993, ch. 322, § 13; 1999, ch. 265, § 
49, - 

The 1999 amendment, effective July 1, 1999, deleted 
former Subsection B, relating to a variance petitioner's 
right to appeal to the court of appeals from an order of 
the department denying the variance, and added Subsec- 
tion C. 

The 1993 amendment, effective April 8, 1993, sub- 
stituted "department" for "agency" in two places in Sub- 
section B; deleted former Subsection C, pertaining to the 
procedure for perfecting an appeal to the court of appeals; 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws § 
32s 

Judicial relief against, or review of, action or orders 


' of Occupational Safety and Health Review Commission 


under Occupational Safety and Health Act of 1970 (29 
US.C.S. §§ 651 et seq.), 22 A.L.R. Fed. 508. 

Validity, under federal constitution, of provisions of Oc- 
cupational Safety and Health Act of 1970 (29 U.S.C.S. §§ 
651 et seq.) relating to inspections, civil penalties, and ad- 
ministrative or judicial review, 34 A.L.R. Fed. 82. 


and redesignated former Subsection D as Subsection C. 


50-9-16. Variances; temporary variances. 


A. The department may grant an individual variance from any regulation adopted pursuant 
to the Occupational Health and Safety Act [50-9-1 NMSA 1978] setting health or safety standards 
whenever it is found by a preponderance of the evidence that the conditions, practices, means, 
methods, operations or processes used by the petitioner will provide employment and places of 
employment to his employees which are as safe and healthful as those that would prevail if he 
complied with the existing regulation. 

B. No variance shall be granted until the department has aitetdered the relative interests of 
the petitioner, his employees and the general public. The order so issued shall describe the condi- 
tions the employer must maintain and the practices, means, methods, operations and procedures 
which he must adopt and utilize to the extent they differ from the regulation in question. The 
secretary may at any time on his own motion, or upon application by an employer or employee 
after six months have elapsed from the date of issuance of the order granting a variance, after a 
hearing, modify or revoke such order. 

C. A petitioner for a variance shall file a petition with the department in the manner pre- 
scribed by regulation. The department shall give the affected employees prompt notice of the ap- 
plication for a variance and an opportunity to request a hearing. When properly filed, the secretary 
shall promptly investigate the petition and provide for the disposition thereof. 

D. The department may grant the variance without hearing when no hearing has been re- 
quested by either employees or employer and if it deems that no substantial public interest is 
involved. If the department is opposed to the granting of the variance, then a hearing shall be held 
upon the request of the petitioner. A record shall be made of the hearing. In the hearing, the bur- 
den of proof shall be upon the petitioner. 

E. Any employer may apply to the department for a temporary order granting a variance from 
a regulation promulgated under the Occupational Health and Safety Act by submitting a petition 
to the department in the manner prescribed by regulation. A temporary variance may be granted 
only if the employer establishes: 

(1) that he is unable to comply with a regulation by its effective date because of unavail- 
ability of professional or technical personnel or of materials and equipment needed to come into 
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compliance with the regulation or because necessary construction or alteration of facilities cannot 
be completed by the effective date; 

(2) that he is taking all available steps to ea his employees against the hazards 
covered by the regulation; and 

(3) ‘that he has an effective Lait Srpire for coming into se ae wists the regulation as 
quickly as practicable. 

F, Any temporary order issued under this section shall prescribe the practices, means, aides 
ods, operations and processes which the employer must adopt and use while the order is in effect 
and state in detail his program for coming into compliance with the regulation. Such a temporary 
variance may be granted only after notice to employees anid an opportunity fora hearing. Provided 
that the department may issue one interim order to be effective until a decision is made or a deci- 
sion rendered if a hearing is requested. No temporary variance may be in effect for longer than the 
period needed by the employer to achieve compliance with the regulation or one year, whichever 
is shorter, except that such variance may be renewed not more than twice, so long as the require- 
ments of this subsection are met and if an application for renewal is filed at least ninety days prior 
to the expiration date of the variance. No renewal of a temporary variance may remain in effect for 
longer than one hundred eighty days. 

G. The department is authorized to grant a variance from? any regulation whenever i€ detat 
mines that such a variance is necessary to an employer to participate in an experiment approved 
by the department designated to demonstrate or validate new and improved techniques to safe- 
guard the health or safety of workers. 

H. . The department shall keep an appropriately indexed record of all variances granted wns 
this section. The record shall be open for public inspection. 


History: 1953 Comp., § 59-14-15, enacted by Laws "will be granted" in the introductory paragraph of Subsec- 
1972, ch. 68, § 15; 1975, ch. 290, § 11; 1993, ch. 322, tion E; deleted "and" at the end of Paragraph (1) of Subsec- 
§ 14, ' » tion-E; and made a minor stylistic change in Subsection A. 

The 1993 amendment, effective April 8, 1993, substi- 
tuted "department" for "agency" and "secretary" for."direc- ANNOTATIONS 
tor" throughout the section; deleted "that the proponent Am. Jur. 2d, A.L.R, and C.J.S. references. — 61/Am. 
of the variance has demonstrated" following "it is found" Jur, 2d Plant earl Job Safety - OSHA and State Laws §§ 
and substituted "the petitioner" for "an employer" near the 55, 132. 


middle of Subsection A; substituted "may be granted" for 


50-9-17. Enforcement; appeals. ‘ 


A. Ifas a result of investigation the department has good cause to believe that any employer 
is violating any provision of the Occupational Health and Safety Act [50-9-1 NMSA 1978] or any 
rule of the board, the department shall send prompt notice of the violation by certified mail to the 
employer believed to. be in violation. The citation shall describe with particularity the provision 
of the Occupational Health and Safety Act or rule alleged to have:been violated. The notice shall 
also state the time for abatement of the violation. Each citation issued pursuant to this section, or 
a copy thereof, shall be promptly and prominently posted by the cited employer, as prescribed in 
rules issued by the board, at or near the place where the violation occurred. No citation may be is- 
sued under this section after the expiration of six months following the occurrence of any violation. 
The board may issue a regulation prescribing procedures for the use of a notice in lieu of a citation 
with respect to de minimis violations that have no direct or immediate relationship to satety or 
health. 

B. If the aeharitecad issues a citation as provided in Saat iit A of this section, te shall, 
within a reasonable time after issuance of the citation, notify the employer by certified mail of 
the penalty, if any, proposed to be assessed and that the employer has fifteen working days. within 
which to notify the department in writing that he wishes to contest the citation, or proposed pen- 
alty. If within fifteen working days from the receipt of the notice issued by the department. the 
employer fails to notify the department that he intends to contest the citation or proposed penalty 
and no notice is filed by an employee or employee representative as provided by Subsection D of 
this section within that time, the citation and the assessment of penalty, if any, as proposed shall 
be deemed the final order of the commission and not subject to review by any court or,agency. | - 
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C. Ifthe department has reason to believe that an employer has failed to correct a violation for 
which a citation has been issued within the abatement period permitted, which period shall not 
begin to run until the entry of a final order by the commission in the case of any review proceed- 
ings under this section initiated by the employer in good faith and not solely for delay or avoidance 

_of penalties, the department shall notify the employer by certified mail of the failure to correct and 
of the penalty proposed to be assessed by reason of the failure and that the employer has fifteen 
working days within which to notify the department in writing that he wishes to contest the de- 
partment's notification or the proposed assessment of penalty. If within fifteen working days from 
the receipt of notification issued by the department the employer fails to notify the department 
that he intends to contest the notification or proposed assessment of penalty, the notification and 
assessment as proposed shall be deemed a final order of the commission and not subject to review 
by any court or department. 

D, If any employer notifies the department in writing that he intends to contest the citation 
issued to him pursuant to provisions of Subsection A of this section or notification issued pursuant 
to provisions of Subsection B or C of this section or if within fifteen working days of the receipt 
of notice pursuant to the provisions of this section any employee of an employer cited or any em- 
ployee's representative files a notice with the department alleging that the period of time fixed 
in the citation for the abatement of the violation is unreasonable, the department shall provide 
prompt opportunity for informal administrative review. If the matter is not successfully resolved 
at the informal administrative review, the petitioner may request a hearing before the commission 
within fifteen days after the administrative review. The commission shall afford an opportunity for 
a hearing within thirty days after receipt of the petition. The commission shall thereafter issue an 
order, based on findings of fact, affirming, modifying or vacating the department's citation or the 
proposed penalty fixed. by the department or directing other appropriate relief. 

E. At any time prior to the expiration of an abatement period, an employer may notify the de- 
partment in writing that he is unable to take the corrective action required within the period of 
abatement. The department shall provide prompt opportunity for informal administrative review. 
If the matter is not successfully resolved at the informal administrative review, the petitioner may 
request a hearing before the commission after the administrative review. The commission shall af- 
ford prompt opportunity for a hearing after receipt of the petition. The only grounds for modifying 
an abatement period provided by this subsection are a showing by the employer of a good-faith 
effort to comply with the abatement requirement of a citation and that abatement has not been 
completed because of factors beyond the employer's control. 

F. Affected employees or their representatives shall be provided an. enportdnity: - participate 
as parties at ain informal administrative review and commission hearings ieapoo: oy in this 
section. 

G. Any person, wabstibing the daenteceutt adversely affected by an order of the commissidi is- 
sued pursuant to provisions of this section may obtain a review of the order in the aes court 
eee ee to the provisions of Secunn: 39-3-1. : NMSA 1978. | 


‘alatody: 1953 Comp., § 59-14-16, Sas Gach ok nies changes in Subsections A and B; deleted "occupational 


1972, ch. 63, § 16; 1975, ch. 290, § 12; 1993, ch. 322, § health and safety review" preceding:"commission" in the 
15; 1998, ch. 55, § 47; 1999, ch. 265,850. — second sentence of Subsection D and in the third sentence 

The 1999 amendment, effective July 1, 1999, substi- of Subsection E; deleted "and such order shall become fi- 
tuted "Section 39-3-1.1" for "Section. 12-8A-1" in Subsec- nal fifteen days after its issuance" at the end of Subsec- 
tion G, tion D; rewrote Subsection G.to the extent that a detailed 

The 1998 amendment, effective September 1, 1998, comparison ‘is impracticable; and deleted former Subsec- 
in the section heading, inserted "; appeals"; in Subsec- tion H, pertaining to the procedure for appeals from deci- 
tion A, substituted "rule" for "regulation" in two places sions of the district court. 


and "rules" for "regulations"; in Subsection B, substituted 


"as provided in" for "under"; in Subsection D, substituted ANNOTATIONS 
"pursuant to provisions of" for "under" three times, in- Am. Jur. 2d, A.L.R. and C.J.S, references. — 61 Am. 
‘serted "of this section"; in Subsection E, substituted " ‘pro- Jur. 2d Plant and Job Safety - OSHA and State Laws § 
vided by" for "under"; in Subsection F, substituted "pro- 132. 
vided for in" for ' ‘under"; rewrote Subsection G; and made Judicial, relief qioisae or review of, action or orders 
minor stylistic changes throughout the section. _ of Occupational Safety and Health Review Commission 

The 1993 amendment, effective April 8, 1993, substi- under Occupational Safety and Health Act of 1970 (29 
tuted "department" for "agency" and "department's " for USS.C.S: 8§ 651 et seq.), 22 A.L.R. Fed. 508, 

"agency's" throughout the section; made minor stylistic 
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Validity, under Federal Constitution, of provisions of 
Occupational Safety and Health Act of 1970 (29 U.S.C.S, 


§§ 651 et seq.) relating to inspections, enforcement of civil — 


penalties and administrative or judicial review, 34 A:L.R. 
Fed. 82. 


EMPLOYMENT LAW 


50-9-20 


Occupational Safety and Health Act (29 USCS § 651 et 
seq.), 68 A.L.R. Fed. 732. 

Who is "employer" for purposes of Occupational Safety 
and Health Act (29 USCA §§ 651 et seq.), 153 A.L.R. Fed. 
303. 


Economic feasibility as factor affecting validity of, or ob- 
ligation of compliance with, standards established under 


50-9-18. Subpoena power. 


In connection with investigations or enforcement hearings conducted under the Occupational 
Health and Safety Act [50-9-1 to 50-9-25 NMSA 1978], the department may apply to the district 
court for an order requiring the attendance and testimony of witnesses and the production of evi- 
dence under oath. Witnesses shall be paid the same fees and mileage that are paid witnesses in 
the courts of the state. Any district court, upon application by the department, shall have jurisdic- 
tion to issue to such person an order requiring the person to appear and to produce evidence if, as 
and when so ordered and to give testimony relating to the matter under investigation if the court 
finds that the evidence or testimony sought is discoverable under the Rules of Civil Procedure for 
The District Courts. Any failure to obey an order of the court may be punished by the court under 
its powers of contempt. 


History: 1953 Comp., § 59-14-17, enacted by Laws 
1972, ch. 63, § 17; 1993, ch. 322, § 16. 

Cross references. — For witness fees, see 38-6-4 
NMSA 1978.. 

For depositions and discovery, see Rulés 1-026 to 1-037 


~ ANNOTATIONS 


_Employers may be present at discovery proceed- 


ings conducted by the environmental improvement divi- 


sion. Kent Nowlin Constr. Inc. v. Envtl. Improvement Div., 
1982-NMSC-094; 99 N.M. 294, 657 P.2d 621. 


NMRA, 

The 1998 amendment, effective April 8, 1993, substi- 
tuted "department" for "board or agency" in the first and 
third sentences and made a minor stylistic change, 


50-9-19. Accident reports and records. 


A. Every employer shall keep records and submit reports of occupational injuries and illnesses 
as prescribed by the department. Reports shall not require.employee identification by name. 

B. The department shall publish annually a detailed summary of the statistical data received 
from employers. The department shall make a copy of such summary available on request to each 
employer, and the summary shall be made available upon request to any person having an interest 
in the report. In the preparation, publication or release of the statistical summary, the department 
shall not in any manner disclose information identifying any employer unless prior permission 
has been obtained from the employer in writing. The reports of each employer shall remain confi- 
dential and shall not be released, revealed or otherwise disclosed to any person other than the bu- 
reau of labor statistics and the occupational safety and health administration of the United States 
department of labor without prior permission of the employer unless pursuant to an admunistta- 
tive hearing of the board or an order of a court of competent jurisdiction. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws § 
137, 


History: 1953 Comp., § 59-14-18, enacted by Laws 
1972, ch. 638, § 18; 1993, ch. 322, § 17. 

The 1993 amendment, effective April 8, 1993, substi- 
tuted "department" for "agency" throughout the section... 


50-9-20. Coordination. 


For the purpose of carrying out the provisions of the Occupational Health and Safety Act [50-9-1 
NMSA 1978], the department shall coordinate, to the greatest extent practicable, the occupational 
health and safety activities of all state and local agencies. It shall advise, consult and cooperate 
with other agencies of the state, federal government, other states and interstate agencies and with 
affected public and private organizations. 
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History: 1953 Comp., § 59-14-19, enacted by Laws The 1993 amendment, effective April 8, 1993, substi- 
1972, ch. 63, § 19; 1993, ch. 322, § 18. tuted "department" for "agency" in the first sentence. 


50-9-21. Civil actions; admissibility as evidence; confidentiality of trade 
secrets. — | 


A. Nothing in the Occupational Health and Safety Act [50-9-1 NMSA 1978] shall be construed 
or held to supersede or in any manner affect the Workers' Compensation Act [52-1-1 NMSA 1978] 
or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978] or to enlarge or 
diminish or affect in any other manner the common law or statutory rights, duties or liabilities 
of employers and employees under the laws of this state with respect to injuries, occupational or 
other diseases or death of employees arising out of or in the course of employment. . 

B. Statements, reports and information obtained or received by the department in connection 
with an investigation under or the administration or enforcement of the provisions of the Occupa- 
tional Health and Safety Act shall be made available except to the extent privileged by law. Infor- 
mation obtained under the provisions of Subsection B of Section 50-9-6 NMSA 1978 shall remain 
confidential. The information may be used for statistical purposes if the information revealed is 
not identified as applicable to any individual employer. 

C. All information reported to or otherwise obtained by the secretary or the secretary's au- 
thorized representative in connection with any inspection or proceeding under this section which 
contains or might reveal a trade secret, as defined in Paragraph (2) of this subsection, shall be 
considered confidential, except that such information may be disclosed to other officers or employ- 
ees concerned with carrying out the Occupational Health and Safety Act. In any such proceeding, 
the secretary, the secretary's authorized representative or a court of competent jurisdiction, as the 
case may be, shall issue such orders as may be appropriate to protect the confidentiality of trade 
secrets. 

(1) Itis unlawful for any employee of the agency to reveal to any individual other than an- 
other employee of the department the trade secrets of any employer except in response to an order 
of a district court, the court of appeals, the supreme court or a federal court in an action to which 
the state is a party and in which the information sought is material to the inquiry. 

(2) For the purposes of this subsection, "trade secrets" means the whole or any portion or 
phrase of any scientific or technical information, design, process, procedure, formula or improve- 
ment which is secret and of value. A trade secret shall be presumed to be secret when the owner 
takes measures to prevent it from becoming available to persons other than those selected by the 
owner to have access for limited purposes. 


History: 1953 Comp., § 59-14-20, enacted by Laws but evidence of such violations can be considered in deter- 
1972, ch. 63, § 20; 1975, ch. 290, § 18; 1983, ch. 49, § 2; mining the required standard of care. Valdez v. Cillessen 
1984, ch. 80, § 2; 1993, ch. 322, § 19. & Son Inc., 1987-NMSC-015, 105 N.M. 575, 734 P.2d 1258. 

The 1993 amendment, effective April 8, 1993, sub- Modification of benefits using OSHA regulations 
stituted "department" for "agency" in Subsection B and precluded. — The use of OSHA regulations to modify 
Paragraph (1) of Subsection C; substituted "secretary" for an employee's workers’ compensation benefits is clearly 
"director" in two places in the introductory paragraph of precluded under Subsection A. Bateman v. Springer Bldg. 
Subsection C; and made minor stylistic changes in Sub- Materials Corp., 1989-NMCA-039, 108 N.M. 655, 777 P.2d 
sections A and C, 383, cert. denied, 108 N.M. 681,777 P.2d 1325. 

Law reviews. — For annual survey of New Mexico law 
ANNOTATIONS relating to workers' compensation, see 13 N.M.L. Rev. 495 

Regulations do not affect employer's liability (1983). 

under Workers' Compensation Act. — Regulations Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 


Jur. 2d Plant and Job Safety - OSHA and State Laws §§ 
131, 132, 137. 
Employer's tort liability to worker for concealing work- 
place hazard or nature or extent of injury, 9 A.L.R.4th 778. 
Liability of labor union for injury or death allegedly re- 


adopted under the authority of the state Occupational 
Health and Safety Act do not affect an employer's liabil- 
ity under the Workers' Compensation Act, and safety de- 
vices required by such regulations are not required by law 
for purposes of Section 52-1-10B NMSA 1978. Casillas v. 


S.WLG. 1981-NMCA-045, 96 N.M. 84, 628 P:2d 329. cert. sulting from unsafe working conditions, 14A.L.R.4th 1161, 
denied 96 N.M, 116, 628 P2d 686, and appeal ianraned What constitutes "trade secrets and commercial or fi- 
454 U.S, 934. 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981). ; nancial information obtained from person and privileged 


or confidential", exempt from disclosure under Freedom of 
Information Act (5 USCS § 552 (b)(4)) (FOIA), 139 A.L.R. 
Fed. 225, 


OSHA violations as evidence of negligence. — Oc- 
cupational Safety and Health Act violations do not consti- 
tute a basis for assigning negligence as a matter of law, 
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50-9-22 EMPLOYMENT LAW §0-9-24 


50-9-22. Preemption. © 


A. Nothing in the Occupational Health and Safety Act [50-9-1 NMSA 1978] shall affect bre 
jurisdiction of any state agency or any political subdivision performing like functions or exercising 
like responsibilities with regard to occupational health and safety matters except as provided in 
Subsection B or C of this section. 

B. Whenever the board prescribes or adopts a regulation under the procedures provided in the 
Occupational Health and Safety Act, the regulation shall, when.a copy thereof is filed with: the 
clerk of the political subdivision to which it applies, establish a minimum requirement concerning 
the matters covered by the regulation and shall be construed in connection with any local require- 
ment relative to the same matter, The regulation of the board amends or modifies any requirement 
of the local standard which does not meet the regulation. 

C. The Occupational Health and Safety Act and regulations promulgated undex it, and not the 
acts and regulations enforced by the state mine inspector, shall apply to places of employment sub- 
ject to the jurisdiction of the United States department of labor acting under the provisions of the 
Occupational Safety and Health Act. of 1970 (84 Stat. 1590), as amended. 

D, Compliance with a regulation of the board does not relieve any person from the obligation 
to comply with a stricter state agency or political subdivision health or safety requirement, but 
the state agency or political. subdivision shall be responsible for the enforcement of the health and 
safety requirements established by that state agency or local authority. 


History: 1953 Comp., § 59-14-21, enacted by Laws. 
1972, ch. 63, § 21; 1983, ch. 19,8 ri 


Cross references. — For the federal Occupational 
Safety and Health Act of 1970, see 29 U.S.C. § 651 et seq. 


50-9-23. Limitation on ‘applicability of the act to certain employers ae 
their employees. 


The Occupational Health and Safety Act [50-9-1 NMSA 1978] and regulations promulgated un- 
der it do not apply to a specific activity of an employer or to a specific occupational health or safety 
condition of his employees if the specific activity or specific occupational health or safety condition 
is subject to the jurisdiction of and is regulated by: 

A. any federal agency except the United States department of labor acting under the provi- 
sions of the Occupational Safety and Health Act of 1970 (84 Stat. 1590); or ) 

B, the board pursuant to the agreement specified in Section 74-3-15 NMSA 1978. ey. 


History: 1953 Comp., § 59-14-22, enacted by Laws 
1972, ch, 63, § 22; 1983, ch. 19, § 2. 

Cross references. — For the federal Occupational 
Safety and Health Act of 1970, see 29 U.S.C. § 651 et seq, 


ANNOTATIONS 


Accident occurring on federal property within 
state. — Construction company which was a subcontrac- 
tor on a federal project failed to show that the federal 
government had exclusive jurisdiction over the site of the 


project or that accident site was subject to the federal Oc- 
cupational Health and Safety Act, rather than the New 
Mexico Occupational Health and* Safety Act. Inca Constr. - 
Co, v. Rogers, 1997-NMCA-056, 123 N.M. 514, 943 P.2d 
548. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Who 
is "employer" for purposes of Occupational Safety and 
Health Act (29 U.S.C.S. § 651 et seq.), 27 A.L.R. Fed. 943 
and 153 A.L.R. Fed. 303. 


50-9-24, Penalties. 


A. Any employer who willfully or repeatedly violates any provision of the Occupational Health 
and Safety Act or any regulation or order promulgated pursuant to that act may be assessed a 
civil penalty not to exceed one hundred twenty-six thousand seven hundred forty-nine dollars 
($126,749) for each violation; provided that a civil penalty shall not be less than nine thousand 
fifty-four dollars ($9,054) for each willful violation. 

B. . Any employer who has received a citation for a serious violation of any provision of the Oc- 
cupational Health and Safety Act or any regulation or order promulgated pursuant to that act 
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50-9-24 OCCUPATIONAL HEALTH AND SAFETY 50-9-24 


shall be assessed a civil penalty not to exceed twelve thousand six hundred seventy-five dollars 
($12,675) for each violation. 

C. Any employer who has received a citation for a violation of any provision of the Occupa- 
tional Health and Safety Act or any regulation or order promulgated pursuant to that act that is 
determined not to be of a serious nature may be assessed a civil penalty of up to twelve thousand 
six hundred seventy-five dollars ($12,675) for each violation. 

D. Any employer who fails to correct a violation for which a citation has been issued within the 
period permitted for its correction, which period shall not begin to run until the date of the final or- 
der of the commission in the case of any review proceeding provided for in Section 50-9-17 NMSA 
1978 initiated by the employer in good faith and not solely for delay or avoidance of penalties, 
maybe assessed a civil penalty not to exceed twelve thousand six hundred seventy-five dollars 
($12,675) for each day during which the failure or violation continues. 

E. Any civil penalty assessed against the state, a political subdivision of the state or any agency 
of either pursuant to Subsection B, C or G of this section shall not be collected during the time 
permitted for correction of the violation, and if the violation is corrected within such time, the civil 
penalty shall be deemed paid without further action of the state, political subdivision or agency. 

F. For purposes of this section, a serious violation shall be deemed to exist in a place of employ- 
ment if there is a substantial probability that death or serious physical harm could result from a 
condition that exists or from one or more practices, means, methods, operations or processes that 
have been adopted or are in use in the place of employment unless the employer did not and could 
not with the exercise of reasonable diligence know of the presence of the violation. 

G. Any employer who violates any of the posting requirements as prescribed by the Occupa- 
tional Health and Safety Act shall be assessed a civil penalty not to exceed twelve thousand six 
hundred seventy-five dollars ($12,675) for each violation. 

H. The commission has authority to assess all civil penalties provided in this section, giving 
due consideration to the appropriateness of the penalty with respect to the size of the business of 
the employer being charged, the gravity of the violation, the good faith of the employer and the 
history of previous violations. 

I. Civil penalties imposed pursuant to the provisions of this section shall be paid into the gen- 
eral fund. 

J. No later than April 1 of each year, the secretary shall adjust as necessary the minimum and 
maximum penalty amounts established in Subsections A through D and G of this section to ac- 
count for inflation. The amounts shall be increased by the percentage of the preceding calendar 
year's increase of the consumer price index for all urban consumers, United States city average for 
all items, published bythe United States department of labor. The amount of the increase, if any, 
shall be rounded to the nearest dollar, but shall not exceed one hundred fifty percent of the current 
penalty amount. The secretary may issue rules to carry out the provisions of this subsection that 
conform with the federal Occupational Safety and Health Act of 1970. 

K. Any employer who willfully violates any provision of the Occupational Health and Safety 
Act or any regulation or order promulgated pursuant to that act causing death to any employee by 
that violation shall, upon conviction, be punished by a fine of not more than ten thousand dollars 
($10,000) or by imprisonment for not more than six months or by both; except that if the conviction 
is for a violation committed after a first conviction of the person, punishment shall be by a fine of 
not more than twenty thousand dollars ($20,000) or by imprisonment for less than one year or by 
both. 

L. Any person who gives advance notice of any inspection to be conducted under the Occupa- 
tional Health and Safety Act without authority of the secretary shall, upon conviction, be punished 
by a'fine of not more than one thousand dollars ($1,000) or by imprisonment for not more than six 
months or by both. 

M. Whoever knowingly makes any false statement, representation or certification in any ap- 
plication, record, report, plan or other document filed or required to be maintained pursuant to the 
Occupational Health and Safety Act shall, upon conviction, be punished by a fine of not more than 
ten thousand dollars ($10,000) for each such violation or by imprisonment for not more than six 
months or by both. 
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50-9-25: EMPLOYMENT LAW | 50-9-25 


N,. A person who reveals a trade secret in violation of Section 50-9-21:.NMSA 1978 violates this 
subsection and shall, upon conviction, be punished by a fine of not more than ten thousand dollars 
($10,000) or by imprisonment for less than one year or both. 


History: 1953 Comp., § 59-14-23, enacted by Laws Subsection J and redesignated the succeeding subsections 


1975, ch. 290, § 14; 1979, ch. 153, § 1; 1992, ch. 45, § 1; accordingly. ; 

1993, ch, 322, § 20; 2017, ch. 126, § 1. The 1993 amendment, effective April 8, 1993, substi- 
Repeals and reenactments. — Laws 1975, ch. 290, tuted "commission" for "director" in Subsection D; substi- 

§ 14, repeals 59-14-23, 1953 Comp., relating-to definition tuted "secretary" for "director or his authorized represen- 

of violations of the Occupational Health and Safety Act . tative" in Subsection K; and made minor stylistic changes 

and prescribing penalties for such, and enacts the above throughout the section. 

section. The 1992 amendment, effective July 1, 1992, substi- 
Cross references, — For: the federal Occupational tuted all of the present language of Subsection A following 

Safety and Health Act of 1970, see 29 U.S.C. § 651 et seq. "exceed" for "ten thousand dollars ($10,000) for each viola- 
The 2017 amendment, effective April 6, 2017, ad- . tion"; deleted "other than the state, a political subdivision, 

justed the penalties for violations of the Occupational or any agency of either" following "employer" in Subsec- 

Health and Safety Act. to conform with federal law, and tion B; substituted "seven thousand dollars ($7,000)", for 

required the department of environment to adjust pen- "one thousand dollars ($1,000)" in Subsections B, C, D, 

alties on an annual basis to account for inflation; in and G; deleted former Subsection C, relating to the state 

Subsection A, after "civil penalty not to exceed", deleted and political subdivisions; redesignated former Subsec- 

"seventy thousand dollars ($70,000)" and added "one hun- tions D and E as present Subsections C and D;.deleted "of 

dred twenty-six thousand seven hundred forty-nine dol- the Occupational Health and Safety Act" following "1978" 

lars ($126,749)", after Pee Rs not be less than", in Subsection D; and added present Subsection E. 

deleted "five thousand dollars ($5,000)" and added "nine 

thousand fifty-four dollars ($9,054)"; in Subsection B, af- ANNOTATIONS 

ter "civil penalty not to exceed", deleted "seven thousand ts 

dollars ($7,000)" and added "twelve thousand six hundred i Are tenses Atl seit Sel saree 61 Am, g 

seventy-five dollars ($12,675)"; in Subsection C, after "as- 131 et seq. 


sessed a civil penalty of up to", deleted "seven thousand Malidit derif 1 fete os f Oc- 
dollars ($7,000)" and added "twelve thousand six hundred cid ‘Safety 8) pomerres pie mess (29 USCS, “ 
seventy-five dollars ($12,675) Dor Subsection D, after Any . 651 et seq.) relating to inspections, enforcement of civil 
oer proceeding , deleted "under" and added "provided penalties, and administrative or judicial review, 34 A.L.R. 
for in", and after "civil penalty not to exceed", deleted Fed. 82. 

"seven thousand dollars ($7,000)" and added "twelve 

thousand six hundred seventy-five dollars ($12,675)"; in rt be tate mployer! for ARS ee ane afety 


Subsection G, after "civil penalty not to exceed", deleted 303. 

"seven thousand dollars ($7,000)" and added “twelve thou-...., What constitutes "willful" violation for :purposés of 8§ 
sand six hundred seventy-five dollars ($12,675) ; in Sub- 17(a) or (e) of Occupational Safety and Health Act of 1970 
section I, after "penalties imposed", deleted "under" and (29 U.S,C.A. § 666(a) or § 666(e)), 161 A.L.R. Fed..561. 


added "pursuant to the provisions of"; and added a new 


50-9-25. Discrimination. 


A. No person or employer shall discharge or in any manner discriminate-against any employee 
because the employee has filed a complaint or instituted or caused to be instituted a proceeding 
under or related to the Occupational Health and Safety Act [50-9-1 NMSA 1978] or has testified: or 
is about to testify in any such proceeding or because of the exercise by the employee on behalf of 
himself or others of any right afforded by the Occupational Health and Safety Act. | 

B. Any employee who believes that he has been discharged or otherwise discriminated against 
by any person in violation of this section may, within thirty days after such alleged violation oc- 
curs, file a complaint with the secretary, in writing and acknowledged by the employee, alleging 
such discrimination. Upon receipt of the complaint, the secretary shall cause such investigation to 
be made as he deems appropriate. Within sixty days of the receipt of a complaint filed under this 
section, the secretary shall notify the complainant of his determination. If, upon such investiga- 
tion, the secretary determines that the provisions of this section have been violated, he shall file 
a petition in the district court for the political subdivision in which the alleged violation occurred 
to restrain the violation of Subsection A of this section and for other appropriate relief including 
rehiring or reinstatement of the employee to his former position with back pay. 


History: 1953 Comp., § 59-14-24, enacted by Laws ANNOTATIONS 
1975, ch, 290, § 15; 19938, ch. 322, § 21. . y < : xf. ht Sea 
The 1993 amendment, effective April 8, 1993; substi- ; Public policy. — This section, prohibiting discrimina- 
tuted "secretary" for "director" in four places oi ‘Cuihseas tion against employees for filing safety complaints, consti- 
tion B and made minor stylistic changes in Subsections tutes a statement of public policy, the violation of which 
A and B. may be used to establish a claim for retaliatory discharge. 
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50-10-1 


Sandoval v. N.M. Tech, Grp.,,174 F.Supp,2d 1224 (D.N.M. 
2001). 

Common-law remedy for wrongful discharge. — 
This section does not provide the exclusive remedy for 


an employee alleging wrongful discharge in retaliation ~ 


for reporting safety violations, An employee also has. a 
common-law remedy for wrongful discharge. Gutierrez 
v. Sundancer Indian Jewelry, Inc., 19983-NMCA-156, 117 
N.M. 41, 868 P.2d 1266, cert. denied, 117 N.M. 121, 869 
P.2d 820 (1994). 

Retaliatory discharge action. — An instruction to 
the jury in an action for retaliatory discharge properly 
quoted this section as a statement of public policy whose 
violation may be used to establish a retaliatory discharge. 
Weidler v. Big J Enters., Inc., 1998-NMCA-021, 124 N.M. 
591, 953-P.2d 1089, 


Law reviews. — For article, "Defending the Abusively - 


Discharged Employee: In Search of a Judicial Solution," 
see 12 N.ML.L. Rev. 711 (1982). 

Am. Jur. 2d, A.L.R. and’ C.J.S. references. — Lia- 
bility for discharge of at-will employee, for in-plant com- 
plaints or efforts relating to working conditions affecting 
health or safety, 35 A.L.R.4th 1031. 

Liability for retaliation against at-will-employee for 
public complaints or efforts relating to health or safety, 
75 A.L.R.4th 13. 


SEWER GAS | 


50-10-1 


Pre-emption, by, Workers! Compensation Statute of em- 
ployee's remedy under state "Whistleblower" Statute, 20 
A.L.R.5th 677, 

After-acquired evidence of employee's misconduct as 
barring’ or limiting recovery in action for wrongful dis- 
charge, 34 A.L.R.5th 699. 

Excessiveness, or adequacy of damages ‘for wrong- 
ful termination of at-will employee under state law, 86 
A.L.R.5th 397. 

Who: are "public employers" or "public employees" 
within the meaning of state whistleblower protection acts, 
90 A.L.R.5th 687. 

Common law retaliatory discharge of employee for re- 
fusing to perform or participate in unlawful or wrongful 
acts, 104 A.L.R.5th 1, 

Common: law retaliatory discharge of employee for dis- 
closing unlawful acts or other misconduct of employer or 


“fellow employees, 105 A.L.R.5th 351. 


Federal pre-emption of whistleblower's state-law action 
for wrongful retaliation; 99 A.L.R. Fed, 775. 

What constitutes appropriate relief for retaliatory dis- 
charge under § 11(c) of Occupational Safety and Health 
Act (OSHA) (29 USCS § 660(c)), 134 A.L.R. Fed. 629. 


ARTICLE 10 


Sewer Gas 


Sec. 

50-10-1. Permitting entry into sewer line without testing 
atmosphere unlawful; detection of flamma- 

ble gas'or vapor; entry without adequate 

ventilation unlawful. 

50-10-2. Testing atmosphere in sewer line; time and fre- 
quency. ae 

50-10-38. Detection of flammable gas or vapor; dan- 


ger suspected; entry without cautioning 


against use of exposed flame or creation of 
electrical spark unlawful. 


Sec. 
50- 10-4. Safety measures and devices; duty of employer 
to supply. 


' 50-10-5. Definitions. 


50-10-6. Penalties for violation, 


50-10-1. [Permitting entry into sewer line without testing atmosphere 
unlawful; detection of flammable gas or vapor; entry 
without adequate ventilation unlawful.| 


It shall be unlawful for any person, firm or corporation to require, authorize or knowingly 
permit any person in the employ:or subject to:the control of such person, firm or corporation, 
to enter through a manhole or otherwise:into any sewer in this state, whether the same is in 
service or under construction, without first testing the atmosphere in said sewer at the place 
or places of entry by use of apparatus to detect the:presence of any flammable gas or vapor; 
and in the event the presence of any flammable gas or vapor is so detected, it:shall be unlaw- 
ful for any such person, firm or corporation to require, authorize or knowingly permit any such 
employee or controlled person to enter ‘into said sewer unless and until the same has been, at 
the intended place or places of entry, adequately ventilated and made safe from the hazards of 
fire and explosion. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Plant and Job Safety - OSHA and State Laws § 
135 et seq. 


History: 1953 Comp., § 12-10-1, enacted by Laws 
1959, ch. 175, § 1. 
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50-10-2 EMPLOYMENT LAW 50-10-5 


50-10-2, [Testing atmosphere in sewer line; time and frequency. ] 


The requirements of Section 1 [50-10-1 NMSA 1978] shall be followed at the beginning of every 
workday, and also at the resumption of work following each meal period and also at the beginning 
of each shift in the event more than one shift per day is used; provided that such requirements 
need not be followed more often than once each four hours. 


History: 1953 Comp., § 12-10-2, enacted by Laws 
1959, ch, 175, § 2. 


50-10-3. [Detection of flammable gas or vapor; danger suspected; entry 
without cautioning against use of exposed flame or creation 
of electrical spark unlawful.] 


In the event that the presence of flammable gas or vapor is detected in any sewer, or there exists 
reasonable ground for suspecting the danger therein of any such gas or vapor, then it shall be un- 
lawful, irrespective of compliance with Section 1 [50-10-1 NMSA 1978] above, for any person, firm 
or corporation to require, authorize or knowingly permit any such employee or controlled person 
to enter into said sewer, through a manhole or otherwise, without first cautioning such employee 
or controlled person against using any exposed flame or creating any electrical spark while in or 
about the said sewer. 


History: 1953 Comp., § 12-10-3, enacted by Laws 
1959, ch. 175, § 3. 


50-10-4. [Safety measures and devices; duty of employer to supply.] 


Nothing herein shall be construed to relieve any person, firm or corporation requiring, authoriz- 
ing or knowingly permitting a person in the employ or subject to the control of such person, firm 
or corporation, to enter into or remain in a sewer in this state from any duty of taking or supply- 
ing proper and reasonable safety measures, practices and devices during the time or times that 
its said employee or other controlled person shall be in such sewer, to the end that no dangerous 
concentration of flammable gas or gases, or noxious gas or gases, shall occur; and the requirements 
of this act [50-10-1 to 50-10-6 NMSA 1978] shall be cumulative of such other duty or duties. 


History: 1953 Comp., § 12-10-4, enacted yi. Laws 
1959, ch. 175, § 4. 


50-10-5. [Definitions. | 


The term "sewer" as used herein shall mean any underground conduit composed of metal, con- 
crete, clay, vitreous or other materials designed for the flowage of water or any waste product or 
products (including, without being limited to, storm sewers and sanitary sewers), and shall include 
any and all junction boxes, manholes and gutters and other appurtenances vip eabe tras any Hare 
of the sewer or of a sewer system. 

The term "apparatus to detect the presence of any haaaniabte gas or vapor"; as used herein} shall 
mean any of the standard devices commercially available designed to detect, by the principle of 
the wheatstone bridge or other recognized technique, the presence in the atmosphere of flammable 
gas or vapor. 


History: 1953 Comp., § 12-10-5, enacted by Laws 
1959, ch. 175, § 5. 
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50-10-6 EMPLOYEE PRIVACY 50-11-3 


50-10-6. [Penalties for violation. |] 


Any person, firm or corporation violating this act [50-10-1 to 50-10-6 NMSA 1978] shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine not less 
than one hundred dollars ($100) nor more than one thousand dollars ($1,000), or by imprisonment 
from one day to ten days, or by both such fine and imprisonment, and each day of violation shall 
constitute a separate offense. 


History: 1953 Comp., § 12-10-6, enacted by Laws 
1959, ch. 175, § 6. 


ARTICLE 11 


Employee Privacy 
Sec. Sec. 
50-11-1. Short title, 50-11-4, Remedies. 
§0-11-2. » Definitions, 7 50-11-5. Court fees and costs. 
50-11-3. Employers; unlawful practices. 50-11-6. Mitigation of damages. 


50-11-1. Short title. 
This act [50-11-1 to 50-11-6 NMSA 1978] may be cited as the "Employee Privacy Act". 


History: Laws 1991, ch. 244, § 1. What is agency subject to Privacy Act Provisions (5 
552a), 150 A.L.R. Fed. 521, 
ANNOTATIONS Uses hea R. Fed. 521 


Am, Jur. 2d, A.L.R. and C.J.S. references, — What is 
"record" within meaning of Privacy Act of 1974 (5 USCS § 
552a), 121 A.L.R. Fed. 465. 


50-11-2. Definitions. 


As used in the Employee Privacy Act [50-11-1 NMSA 1978]: 

A. "employee" means a person that performs a service for wages or other remuneration under 
a contract of hire, written or oral, express or implied, and includes a person employed by the state 
or a political subdivision of the state; 

B, "employer" means a person that has one or more employees and includes an agent of an 
employer and the state or a political subdivision of the state; and 

C. "person" means an individual, sole proprietorship, partnership, corporation, association or 
any other legal entity. 


History: Laws 1991, ch. 244, § 2. 


50-11-3. Employers; unlawful practices. 


A. Itis unlawful for an employer to: 

(1) refuse to hire or to discharge any individual, or otherwise disadvantage any individual, 
with respect to compensation, terms, conditions or privileges of employment because the indi- 
vidual is a smoker or nonsmoker, provided that the individual complies with applicable laws or 
policies regulating smoking on the premises of the employer during working hours; or 

(2) require as.a condition of employment that any employee or applicant for employment 
abstain from smoking or using tobacco products during nonworking hours, provided the individual 
complies with applicable laws or policies regulating smoking on the premises of the employer dur- 
ing working hours. 
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50-11-4 EMPLOYMENT LAW §0-12-1 


B. The provisions of Subsection A of this section shall not be deemed: to protect any activity 
that: 

(1) materially threatens an employer's legitimate conflict of interest policy reasonably de- 
signed to protect the stati ea 8 trade secrets, proprietary information or other proprietary inter- 
ests; or 

(2) relates to a bona fide occupational requirement and is reasonably and rationally re- 
lated to the employment activities and responsibilities of a particular employee or a particular 
group of employees, rather than to all employees of the employer. 


History: Laws 1991, ch. 244, § 3. from whistleblowing, by § 541(a) of Employee Retirement 
S ity Act of 1974 (29 U.S.C.A. § 1144(a)), 176° 
ANNOTATIONS AER Pole Se 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Pre- 
emption of state law wrongful discharge claim, not arising 


50-11-4. Remedies. 


Any employee claiming to be aggrieved by any unlawful action of an employer pursuant to Sec- 
tion 3 [50-11-38 NMSA 1978] of the Employee Privacy Act may bring a civil suit for damages in any 
district court of competent jurisdiction, The employee may be awarded all wages and benefits due 
up to and including the date of the judgment. ’ 


History: Laws 1991, ch, 244, § 4. 


50-11-5. Court fees and costs. 


In any civil suit arising from the Employee Privacy Act [50-11-1 NMSA:1978], the court shall 
award the prevailing party court costs and reasonable attorneys' fees. 


History: Laws 1991, ch. 244, § 5. 


50-11-6. Mitigation of damages. 


Nothing in the Employee Privacy Act [50-11-1 NMSA 1978] shall be construed to relieve a per- 
son from the obligation to mitigate damages. 


History: Laws 1991, ch. 244, § 6, 


ARTICLE 12 


Employer Immunity for Employee References __, 


Sec. 
50-12-1. Employer immunity from liability for references 
on former employee. 


50-12-1. Employer immunity from liability for references on former 
employee. : 


When requested to provide a reference on a former or current employee, an employer acting in 
good faith is immune from liability for comments about the former employee's job ‘performance. 
The immunity shall not apply when the reference information supplied was knowingly false or 
deliberately misleading, was rendered with malicious purpose or violated any civil rights of the 
former employee. 
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50-13-1 STATE DIRECTORY OF NEW HIRES 50-13-2 


History: Laws 1995, ch. 152, § 1. 916, cert. denied, 2007-NMCERT-005, 141 N.M. 762, 161 
Cross references. — For unlawful acts under the Per- P.3d 259. 
sonnel Act, see 10-9-22 NMSA 1978. . An employee cannot rely on the differences be- 
For the Tort Claims Act, see 41-4-1 NMSA 1978. tween his evaluation form and the evaluation 
For limitations on recoverable damages tort -actions forms of other employees to prove that an employer 
_ based on single publication or utterance, see 41-7-1 NMSA did not act in good faith when the disclosures made by 
1978. the employer were truthful. DiMarco; v. Presbyterian 
Healthcare Servs., Inc., 2007-NMCA-053, 141 N.M. 735, 
ANNOTATIONS 160 P.3d 916, cert. denied, 2007- NMCERT-005, 141 N.M. 
Where employee resigned, employer's statement 762, 161 P. ad 259. - 
that employee "terminated" on a specific date, could not be Law reviews. ator note, Employment Law — an 
interpreted as a statement that the employee "was termi- Employer's Duty to Third Parties when Giving Employ- 
nated" by the employer. DiMarco v. Presbyterian Health- ment Recommendations — Davis v, Board of County Com- 
care Servs., Inc., 2007-NMCA-053, 141 N.M. 735,160 P.3d -—-™issioners of Dona Ana County," see 30 N.M.L. Rev. 307 
; { ; (2007). 
State Directory of New Hires 
Sec. Sec. 
50-13-1. Short title. 50-13-3. State directory of new hires. 
50-13-2. Definitions. 50-13-4, Penalties, 


50-13-1. Short title. 


Sections 2 through 5 [50-13-1 to 50-13-4 NMSA 1978] of this act may be cited as the "State Di- 
rectory of New Hires Act". 


History: Laws 1997, ch. 237, § 2. For single state agency designation for Title IV-D, see 
Cross references. — For provisions relating to estab- 27-2-27 NMSA 1978, 
lishing a state case registry of obligors and related infor- For the Support Enforcement Act, see Chapter 40, Ar- 
mation and additional support enforcement procedures, ticle 4A NMSA 1978, 


see 27-1-8 to 27-1-14 NMSA 1978, 


50- 13- 2. Definitions. 


As used in the State Directory of New Hires Act [50-13-1 NMSA 1978]: 

A. "employee" means a person who is an employee within the meaning of Chapter 24 of the 
Internal Revenue Code of 1986. It does not include an employee of a federal or state agency per- 
forming intelligence or counterintelligence functions, if the head of such agency has determined 
that reporting pursuant to Section 4 of [50-13-3 NMSA 1978] this act with respect to the employee 
could endanger the pptoty of the employee or compromise an ongoing investigation or intelligence 
mission; 

B. "employer" means the same as the term in Section 3401(d) of the Internal Revenue Code of 
1986 and includes any governmental entity and any labor organization; and 

C. "labor organization" means the same as the term in Section 2(5) of the National Labor Rela- 
tions Act and includes any entity which is used by the organization and an employer to carry out 
requirements described in Section 8(f)(3) of such act of an agreement between the organization 
and the employer. . 


History: Laws 1997, ch. 237, § 3. For Sections 2(5) and 8(f)(3) of the National Labor Re- 


Cross references. — For Chapter 24 of the Internal lations Act, see 29 U.S.C. §§ 152(5) and 158(f)(3), respec- 
Revenue Code, see 26 U.S.C. 8 3401 et seq. tively. 


For Section 3401(d) of the Internal Revenue Code, see 
26 U.S.C, § 8401(d). 
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50-13-3. State directory of new hires. BAL song 


A. The human services department, acting as the state's child edict Bhat ose 1d agency 
pursuant.to Title IV-D of the Social Security Act, shall, not later than October 1, 1997, establish an 
automated directory to be known as the state directory of new hires, which shall contain informa- 
tion supplied by employers on each newly hired or rehired employee. 

B. The state directory of new hires shall use the information received to locate individuals for 
purposes of establishing paternity and establishing, modifying and enforcing child support obliga- 
tions and may disclose such information to any agent of the state Title IV-D agency that i is under 
contract with the agency to carry out such purposes. 

C. All employers and labor organizations doing business in the state shall furnish to the state 
directory of new hires a report that contains the name, address and the social security number of 
each newly hired or rehired employee and the name and address of and identifying number as- 
signed under Section 6109 of the Internal Revenue Code of 1986 to the employer. 

D. An employer in the state who also employs persons in another state and who transmits 
reports magnetically or electronically must designate one’state in which the employer has employ- 
ees to which the employer will transmit the report. Any employer who transmits reports pursuant 
to this paragraph shall notify the state directory of new hires in writing as to which state such 
employer designates for the purpose of sending reports. 

E. Any department, agency or instrumentality of the United States government shall comply 
with the provisions of this section by transmitting the report described in Subsection C of this sec- 
tion to the national directory of new hires. 

F. Each employer and labor organization as defined above shall report to the state diego of 
new hires not later than twenty days after the date the employer hires the employee; or in the case 
of an employer transmitting reports magnetically or electronically, by two monthly transmissions 
if necessary not less than twelve days nor more than sixteen days apart. 

G. Each report shall be made on a W-4 form or, at the option of the employer, an equivalent 
form and may be transmitted by first class mail, magnetically or electronically. 

H. The labor department shall furnish to the state directory of new hires wage and claim infor- 
mation as defined in Section 303(h)(3) of the Social Security Act. 

I, The department shall reimburse the labor department for all costs incurred in furnishing 
the information. The state directory of new hires shall make available to state public assistance 
agencies responsible for administering a program specified in Section 1137(b) of the Social Secu- 
rity Act information reported by employers for purposes of verifying eligibility for the program or 
investigating fraud. 

J. The state directory of new hires shall make available to the state agencies operating employ- 
ment security and workers’ compensation programs access to information reported by employers 
for the purposes of administering such programs or investigating fraud. | 


History: Laws 1997, ch. 2387, § 4. For Section 1187(b) of the Social Security Act, see 42 


Cross references. — For Title IV-D of the federal So- U.S.C, § 1820b-7(b). 
cial Security Act, see 42 U.S.C. § 651 et seq. For Section 6109 of the federal Internal Revenue Code, — 
For Section 303(h)(3) of the Social Security Act, see 42 see 26 U.S.C. § 6109, 3 


U.S.C, § 503(h)(3). 


50-13-4. Penalties. 


The state Title IV-D agency shall impose a civil money penalty of twenty dollars ($20.00) on em- 
ployers for each instance of failure to comply with the provisions of this section, unless the failure 
is the result of a conspiracy between the employer and the employee to not supply the required 
report or to supply a false or incomplete report, in which case the penalty shall be five hundred 
dollars ($500) on the employer for each instance. The human services department shall establish 
an appeals process for employers penalized under this section. 


History: Laws 1997, ch. 287, § 5. 
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50-14-1 


WORKFORCE DEVELOPMENT 


50-14-2 


ARTICLE 14 


Workforce Development 


Sec. 

50-14-1. Short title. 

50-14-1.1. Purpose, 

50-14-2. Definitions. 

50-14-3. State workforce development board. 
50-14-4. Duties of the board. 


50-14-5. Local workforce development. areas; local _ 


boards; duties and responsibilities, 
50-14-6. Youth councils; membership; duties. 
50-14-7. Repealed. 
50-14-8. Legislative powers. 
50-14-9, Workforce transition services division. 
50-14-10, Division; duties, 


50-14-1. Short title. 


Sec. 

50-14-11. Skills council. 

50-14-12, Cooperation with federal government; agency 
designation, 

50-14-13.' Agency cooperation. 

50-14-14. Temporary provision; transfer of personnel, ap- 
propriations, equipment, supplies, records, 
money and contracts. 

50-14-15. Temporary provision; transfer of personnel, ap- 
propriations, equipment, supplies, records, 

- money and contracts for the Individual 
Development Account Act. 


-§0-14-16. Repealed. 


Chapter 50, Article 14 NMSA 1978 may be cited as the "Workforce Development Act". 


History: Laws 1999, ch. 260, § 1; 2005, ch. 111, §38. 

Repeals. — Section 50-14-16 NMSA 1978 provided for 
the delayed repeal of the. Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 
14-16 NMSA 1978, effective July 1, 2007. 


50-14-1.1. Purpose. 


The 2005 amendment, effective April 4, 2005, speci- 


fied the NMSA 1978 reference for the Workforce Develop- 


ment Act. 


The purpose of the Workforce Development Act is'to coordinate and maximize the effectiveness 
of workforce programs in New Mexico regardless of funding sources or primary administrative 


responsibilities. 


History: Laws 2005, ch. 111, § 9. 

Repeals. — Section 50-14-16 NMSA 1978 provided for 
the delayed repeal of the Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch, 200, § 24 repealed 50- 
14-16 NMSA 1978, effective July 1, 2007. 


50-14-2. Definitions. 


Effective dates, — Laws 2005, ch. 111, 26 made Laws 
2005, ch. 111, § 9 effective April 4, 2005. 


As used in the Workforce Development Act [9-26-1 NMSA 1978]: 
A. "board" means the state workforce development board; 
B. "chief elected official" means the chief elected executive officer of a unit of general local 


government in a local area and in a case in which a local area includes more than one unit of gen- 
eral local government, "chief elected official" means the person designated under the agreement 
described in Section 117 (c)(1)(B) of the federal Workforce Investment Act of 1998; 

C. “employment training program" means a program or a part of a program, regardless of 
which state or local agency administers it, that has as its primary purpose assisting persons in 
obtaining or enhancing employment; 

D. "local board" means a local workforce development board; and 

E. "office" or "division" means the workforce transition services division of the workforce solu- 
tions department. 


History: Laws 1999, ch. 260, § 2; 2005, ch. 111, § 4; 


2007, ch. 200, § 18. 
Repeals. — Section 50-14-16 NMSA 1978 provided 
for the delayed repeal of the Workforce Development Act, 


effective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 
50-14-16 NMSA 1978, effective July 1, 2007. 

Cross references. — For the federal Workforce Invest- 
ment Act of 1998, see 29 U.S.C. § 2801 et seq. 
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The 2007 amendment, effective July 1, 2007, defined the definition of "employment training program" in Sub- 
"division" as the workforce transition services division of section C; deleted the definitions of "person" and "repre- 
the workforce solutions department. sentative business" in former Subsections E and F respec- 

The 2005 amendment, effective April 4, 2005, deleted tively; and added the definition of "office" in Subsection E. 


the definition of "job corps" in former Subsection C; added 


50-14-3. State workforce development board. 


A. The "state workforce development board" is created. The board consists of members ap- 
pointed as provided in the federal Workforce Investment Act of 1998. 

B. Appointments of members shall have taken into consideration gender, ethnicity and geo- 
graphic diversity. 

C. A vacancy on the board shall be filled in the same manner as regular appointments are 
made for the unexpired portion of the regular term. 

D. All terms of the public members shall be for four years. 

E. The governor shall appoint one of the business representatives as chairman of the board. 

F. The board shall meet at the call of the chair. 

G. A majority of the board members constitutes a quorum. 

H. Members are eligible to be paid pursuant to the Per Diem and Mileage Act [10-8-1 NMSA 
1978]. 

I. A member of the board may not vote on a matter under consideration by the board relat- 
ing to provision of services by the member or by the entity the member represents, or that would 
provide direct financial benefit to the member or the member's immediate family, or engage in any 
other activity determined by the governor to be a conflict of interest as provided in the state plan 
prepared pursuant to the federal Workforce Investment Act of 1998. 


History: Laws 1999, ch. 260, § 3; 2004, ch. 21, § 1; (1) through (4) and subparagraphs (a) through (j); de- 
2005, ch. 111, § 5. leted the requirement in Subsection B that the speaker 

Repeals. — Section 50-14-16 NMSA 1978: provided for of the house, the president pro tempore and the governor 
the delayed repeal of the Workforce Development Act, ef- consider the listed factors in making appointment to the 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- _ board; provided in Subsection D that the terms of public 
14-16 NMSA 1978, effective July 1, 2007. members shall be four years; and deleted the requirement 

Cross references. — For the federal Workforce Invest- in former Subsection E that a majority of members of the 
ment Act of 1998, see 29.U,S.C. § 2801 et seq. board shall be representatives of business. 

The 2005 amendment, effective April 4, 2005, pro- The 2004 amendment, effective May 19, 2004, 
vided in Subsection A that members of the state work- amended Paragraph (4) (a), (b), (c) and (d) of Subsection A 
force development board shall be appointed as provided to permit cabinet secretaries to designate persons to serve 
in the federal Workforce Investment Act of 1998; deleted on the state workforce development board. 


the list of members on the board in former paragraphs 


50-14-4. Duties of the board. 


A. The board shall assist the governor in: 

(1) developing a five-year state plan that shall be updated annually and revised in accor- 
dance with the requirements of the federal Workforce Investment Act of 1998; 

(2) developing and improving the statewide activities funded pursuant to the workforce 
investment system and the one-stop delivery system, including development of linkages to en- 
sure coordination and nonduplication among the programs and activities described in the federal 
Workforce Investment Act of 1998; | 

(3) reviewing local plans; 

(4) commenting annually on the measures taken pursuant to Section 113(b)(14) of the 
federal Carl D. Perkins Vocational and Applied Technology Education Act; 

(5) developing allocation formulas for adult and youth employment training program 
funds to local areas in accordance with the federal Workforce Investment Act of 1998; 

(6) developing comprehensive state performance measures to assess the effectiveness of 
workforce investment activities pursuant to the federal Workforce Investment Act of 1998; 

(7) designating local workforce development areas; 

(8) ‘developing the statewide employment statistics system: and 
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(9) preparing reports and applications required for submission to the federal government. 

B. The board shall also: 

(1) review, evaluate and report annually on the performance of all workforce development 
activities administered by state agencies involved with workforce development; 

(2) develop linkages with the public education department and the commission on higher 
education to ensure coordination and nonduplication of vocational education, apprenticeship, 
adult education, employment training programs and vocational rehabilitation programs with 
other workforce development and training programs; and 

_ (3) provide policy advice regarding the application of federal or state law that pertains to 
workforce development. 

C. To assist the board in fulfilling its duties, it is authorized to establish committees, one of 
which shall be a "coordination oversight committee". Except as provided for the coordination over- 
sight committee in Subsections D and E of this section, the board shall appoint committee mem- 
bers and assign duties to committees as the board deems appropriate. The chair of the board shall 
appoint committee chairs from among members of the board. 

D. The coordination oversight committee shall consist of the secretaries of economic develop- 
ment, human services, labor and public education; a representative from community colleges; a 
representative from the commission on higher education; a representative of labor; two legislators 
from different political parties, one from the senate and one from the house of representatives; the 
director of the office; and the committee chair. 

EK. The duties of the coordination oversight committee include the following: 

(1) the secretaries of economic development, labor and human services shall propose five-, 
ten- and fifteen-year regional and statewide strategic plans for employment growth and training 
in New Mexico for the committee's consideration and possible recommendation for approval to the 
board as part of the state plan; 

(2) the secretary of public education and the representative from the commission on higher 
education shall propose appropriate education plans for secondary education that address the 
strategic plans proposed by the secretaries of economic development, human services and labor 
for the committee's consideration and possible recommendation for approval to the board as part 
of the state plan; 

(3) the committee's proposals to the board shall facilitate a career pathways culture and, 
at a minimum, include reference to foundation skills as developed by the United States secretary 
of labor's commission on achieving necessary skills, a job analysis that the economic development 
department shall produce after consultation with incumbent workers and employers, an available 
skills assessment and training targets; 

(4) the board member from the community colleges shall solicit input from the community 
college constituency and work with regional and statewide businesses and other partners and the 
economic development department to create career pathways and align curriculum and facilitate 
plans with the economic development: bv irae human services department and labor depart- 
ment strategic plans; 

(5) the committee shall, after easuienes with the state chief information officer, develop 
and propose strategies for coordination of information technology for the purposes of providing 
participants access to all appropriate state services; collecting and managing data to allow report- 
ing and analysis of uniform performance data related to all appropriate employment training pro- 
grams; and sharing and integrating appropriate workforce data across agencies and appropriate 
nongovernmental partners for identifying needs, setting policy and coordinating strategies; 

(6) the committee shall recommend for the board's approval the coordination of program 
designs to avoid duplication or unproductive segmentation of services; and 

(7) the committee shall recommend for the board's approval the coordination of state 
agency efforts to progress toward comprehensive, customer-driven one-stop centers through co- 
location of mandatory and recommended pero service delivery points for workforce develop- 
ment. 

F. All state agencies involved in workforce development activities shall annually submit to the 
board for its review and potential inclusion in the five-year plan their goals, objectives and policies. 
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50-14-5 


The plan shall include recommendations to the legislature on the modification, consolidation, ini- 
tiation or elimination of workiorce training and education programs in the state. 


History: Lat 1999, ch, 260, § 4; hes ch. 111, § 6. 


Repeals, — Section 50-14-16 NMSA 1978 provided for. 


the delayed repeal of the Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 
14-16 NMSA 1978, effective July 1, 2007. 

Cross references. — For the federal Workforce Invest- 
ment Act of 1998, see 29 U.S.C. § 2801 et seq. 

For the Car! D, Perkins Vocational and Applied Technol- 
ogy Education Act, see 20 U.S.C, § 2301 et seq. 


The 2005 amendment, effective April 4, 2005, provided, 


in Subsection B(2) that the state workforce development 


board develop linkages with the public education depart- 
ment and the:commission on higher education to insure 


_ coordination and nonduplication of employment training 


programs; added Subsection C to provide that’ the board 
is authorized to establish committees, one of which shall 
be a coordination oversight committee, and that the chair- 
man of the board shall appoint committee chairs; added 
Subsection D to specify the composition of members of the 
coordination oversight committee; and added Subsection 
E to specify the duties of the coordination oversight com- 
mittee, 


50-14-5. Local wovkfoxve development areas; local boards; duties and 


responsibilities. 


A. .The governor shall designate specified local. workforce development areas based.on popula- 
tion and geographic configuration and consistent with provisions of the federal Workforce Invest- 
ment Act of 1998 upon recommendation of the board and consideration of needs expressed by chief 
elected officials, business, labor and other interested parties: 

B. The chief elected officials of each workforce development area shall establish a local board 
and appoint, members based on the criteria established. by the governor, the board and the federal 


Workforce Investment Act of 1998, 
C.. Each local board shall: 


(1) advise the board on issues relating to regional ana local workforce development needs; 
(2) . develop. and submit to the board and the office a local five-year workforce plan that 
shall be updated and revised annually in accordance with requirements of the federal Workforce 


Investment Act of 1998; 


(3) designate or certify one-stop program operators in accordance with the ey Work- 


force Investment Act of 1998; 


(4) terminate, for cause, the eligibility of one-stop operators; 
(5). select and provide grants to youth activity providers in accordance with the federal 


Workforce Investment Act of 1998; 


(6). identify eligible training and intensive service providers in ioaRaANKe with the federal 


Workforce Investment Act of 1998; 


A7).. develop a budget subject to the approval of the chief elected official; 

(8). develop and. negotiate local performance measurements as described in the federal 
Workforce Investment Act. of 1998 with the chief elected official and the office; : 

(9) assist in development of an employment statistics system; 

(10) ensure linkages with economic development activities; 

(11), encourage employer participation and assist employers in meeting hiring needs; 

(12) in partnership with the chief elected official, conduct oversight of local programs of 
youth activities authorized pursuant to the federal Workforce Investment Act of 1998 and employ- 
ment and training activities pursuant to that act, and the one-stop delivery system in. the local 


area; 


(13). if required. by. he federal Workforce Investment Act of 1998, or if not eel at the 
local board's discretion, establish as a subgroup.a youth council, appointed by the local board in 


cooperation with the chief elected official; 


(14) . prior to submission of the local plan, provide i cafanettions Herding. the esllownne 


(a). the local plan; 
(b) . membership; 


(c) designation and certification of one- stop operators: and 

(d). the award of grants or contracts to eligible providers of youth activities; 
(15) approve employment training programs directly linked to occupations in demand i in 
the local area in order to provide for self-sufficiency; 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


50-14-6 WORKFORCE DEVELOPMENT 50-14-6 
(16) approve employment training programs linked to sectors of the economy or industry 
clusters that have a high potential for sustained demand or growth; 
(17) annually review the performance of employment training programs for the purposes 
of renewing or canceling their certifications; 
(18) report to the office and the board quarterly on the progress and overall effectiveness 
of one-stop operator performance as set forth in rules promulgated by the office; and 
(19) report to the office and the board quarterly on the progress and effectiveness of the 
provision of services to employers, including a needs assessment for local business communities. 
D. The local board shall be appointed in accordance with criteria established by the office with 
a minimum of fifty-one percent of its members coming from the private sector and shall include 
representation of education, labor, government, economic development and community-based or- 
ganizations and others as appropriate and shall be ns or ratified by the local chief public 
official. 
E. Nothing in the Workforce Development Act [50-14-1 NMSA 1978] shall be construed to pro- 
vide a local board with the authority to mandate curricula for schools. 
F. A member of the local board may not vote on a matter under consideration by the local board 
relating to provision of services by the member or by the entity the member represents, or. that 
would provide direct financial benefit to the member or the member's immediate family, or engage 


in an activity determined by the governor to be a conflict of interest as PEoyacen f in the state plan 
prepared pursuant to the federal Workforce Investment Act of 1998. . 


History: Laws 1999, ch. 260, § 5; 2005, ch. 111, § 7. 

Repeals. — Section 50-14-16 NMSA 1978 provided for 
the delayed repeal of the Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 
14-16 NMSA 1978, effective July 1, 2007. 

Cross references, — For the federal Workforce Invest- 
ment Act of 1998, see 29 U.S.C. § 2801 et seq. 

The 2005 amendment, effective April 4, 2005, pro- 
vided in Subsection C(2) that the local boards shall de- 
velop and submit to the board and the office of workforce 
training and development, rather than to the governor, 
a local five-year workforce plan; provided in Subsection 
C(8) that the local board shall develop and negotiate local 
performance measures with the chief elected official and 
the office of workforce training and development, rather 
than to the governor; and provided in Subsection C(13) 


that if required by the federal Workforce Investment Act 
of 1998 or if not required by the federal act, then in the 
local board's discretion, the local board may establish a 
youth council; added Subsections C(15) through (19) to 
require local boards to approve employment training pro- 
grams that are linked to occupations in demand in the 
local area and to sectors of the economy or industry clus- 
ters that have a high potential for sustained demand or 
growth and to report to the office of workforce training 
and development and the board progress and effective- 
ness of one-stop operator performance and the provision 
of services to employers; and provided in Subsection D 
that local boards shall be appointed in accordance with 
criteria established by the office of workforce training and 
development, rather than to the governor. 


50-14-6. Youth councils; membership; duties. 


A. The provisions of this section apply to the extent required by the federal Workforce Invest- 


ment Act of 1998. 


B. . The membership of each youth council shall include: 
(1) members of the local board with interest or expertise in youth policy; representatives 
of youth service agencies, including juvenile justice and law enforcement agencies; and represen- 


tatives of local public housing; 


(2) parents of eligible youth seeking assistance; 
(3). persons, including former participants as defined pursuant to the New Mexico Works 
Act [27-28-1 NMSA 1978], and representatives of organizations, that have experience relating to 


youth activities; 


(4) representatives of job corps, as appropriate; and 
(5) other persons that the chairman of the local board, in cooperation wath the chief elected 


official, determines to be appropriate. 


C. Members of the youth council who are not members of the local board. thal be voting mem- 
bers of the youth council and nonvoting members of the local board. 


D, The duties of the youth council shall include: 


(1). developing the portions of the local plan relating to eligible youth, as determined by 


the chairman of the local board; 
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(2) recommending eligible youth providers to the local board; 

(8) conducting oversight of eligible providers of youth activities and poueitiaiee youth 
activities authorized pursuant to the federal Workforce kaxcbpnens Act of, 1998 subject to the ap- 
proval of the local board; and 
» (4) performing other duties as determined to be cppiobidate ‘iy the eh innion of the local 
board. 

EK. A member ofa local: board or youth council may se vote on a matter under soueideention by 
the local board regarding the provision of services by the member or by an entity that the member 
represents or that would provide direct financial benefit to the member or the immediate family of 
the member engaged in any activity determined by the governor to constitute a-conflict: of interest 
as specified in the state plan ainteyite De 3g to the federal Workforce Investment Act of atti 


History: Laws 1999, ch. 260, § 6; 2005, ch. 111, § 8. 

Repeals. — Section 50-14-16 NMSA 1978 provided for 
the delayed repeal of the Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 
14-16 NMSA 1978, effective July 1, 2007. 


Cross references, — For the federal Workforce loveats . 


ment Act of 1998, see 29 U.S.C. § 2801 et seq. 


50-14-7. Repealed. 


Repeals, — Laws 2005, ch. 11, § 24, repealed 50-14-7 
NMSA 1978, relating to funding and personnel, effective 


50-14-8. Legislative powers. 


The 2005 amendment, effective April 4, 2005, pro- 
vided in Subsection A that Section 50-14-6 NMSA 1978 
applies to the extent’ required by the federal Workforce 
abine cana Act of 1998, 


April 4, 2005. For provisions of former section, see the 
2004 NMSA 1978 on NMOneSource.com. ° 


Any money received by the state pursuant to the federal Workforce Investment Act of 1998 shall 
be subject to appropriation by the legislature consistent with the terms and conditions required 


by that act. 


History: Laws 1999, ch. 260, § 8. 

Repeals. — Section 50-14-16 NMSA 1978 provided for 
the delayed repeal of the Workforce Development Act, ef- 
fective July 1, 2012. Laws 2007, ch, 200, § 24. repealed 50- 


Cross references. — For the federal Workforce Invest- 
ment Act of 1998, see 29 U.S.C. § 2801 et seq. 

Effective dates. — Laws 1999, ch. 260, § 9, made the 
Workforce Development Act effective July 1, 2000. 


14-16 NMSA 1978, effective July 1, 2007. 


50-14-9. Workforce transition services division. 


A.’ The "workforce transition services division" is created in the workforce solutions depart- 
ment. 

B. The division shall be the recipient of all grants from the United States pursuant to the fed- 
eral Workforce Investment Act of 1998 and shall disburse those grants consistent with that act 
and the Workforce Development Act [50-14-1 NMSA 1978]. 

C. The division shall administer the provisions of the Workforce Develépahent Act and is the 
governor's designee for the state with authority to administer New Mexico's program pursuant to 
the federal Workforce Investment Act of 1998. In performance of that duty and the duties set forth 
in Section 50-14-10 NMSA 1978, the division has the general power to: 

(1) sue and, subject to the provisions of the Tort Claims Act [41-4-1 NMSA‘1978], be sued; 

(2) enter into contracts, joint powers agreements and other contracts for workforce devel- 
opment services and administer related programs with other state agencies; local governments; 
state institutions of higher learning; Indian nations, tribes or pueblos; rs dcbieanae egestas networks; . 
and corporations authorized to do business in the state; 

(3) take administrative action by issuing orders and inratra ddons; not inconsistent: with 
law, to ensure implementation of and compliance with the provisions of law for which the division 
is responsible and to enforce those orders and instructions by apprna siete os cig hee actions 
or actions in courts; 
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50-14-10 WORKFORCE DEVELOPMENT 50-14-11 


(4) \ promulgate, following the procedure in Subsection E of Section 9-1-5 NMSA 1978, rea- 
sonable rules necessary to carry out the duties of the division; and 
(5) take i other actions necessary to meet the purposes of the Workforce ee. Act. 


History: Laws 2005, ch. 111, § 10; 2007, ch, 200, § 19. The 2007 amendment, effective July 1, 2007, created 

-Repeals. — Section 50-14-16 NMSA 1978 provided for the workforce transition services division in the workforce 
the delayed repeal of the Workforce Development Act, ef- solutions department and eliminated the appointment of 
fective July 1, 2012. Laws 2007, ch, 200, § 24 repealed 50- a director by the governor and the authority of the direc- 
14-16 NMSA 1978, effective July 1, 2007. tor to employ technical and administrative staff. 

Cross references. — For the ‘Workforce Investment 


Act of 1998, see 29 U.S.C. Sections 28901 et seq. 


50-14-10...Diyision; duties; 


The division shall: . 

A. provide technical, administrative and fiscal agent support to the board; 

B, develop a unified, comprehensive plan for streamlining and integrating employment train- 
ing programs, including the consolidation of all employment training programs, into the.division. 
The division shall report annually to the governor and the legislature generally the progress and 
effectiveness of the workforce development system no later than September 1; 

C, develop a performance-based system of accountability for employment training programs, 
including the board, local boards, one-stop centers and training providers, which system shall in- 
clude key performance benchmarks to be used to monitor and assess performance; 

D. monitor compliance with performance-based and coordination standards, faluding such 
standards as the division establishes by rule, with approval of the board, or that the board has ad- 
- opted in the state plan, for the state's employment training programs regardless of funding source 
or the administrative agency that receives the funds. In performing this duty, the division: 

(1) may issue subpoenas to appear and answer questions or produce documents; 

(2) may investigate substantial allegations of improper financial or program activities; 

(3) ‘shall'submit compliance reports to the governor; and 

(4) shall, with approval of the governor, issue such corrective action orders as are neces- 
sary to enforce compliance, including orders that suspend funding for’ employment training pro- 
grams or that transfer the programs to another agency; 

E. promote the active participation and partnership with community colleges wherever pos- 
sible throughout the state, which shall include the use of community colleges in creating career 
pathways and the use of available partnership incentives with local boards to use community col- 
lege facilities for one-stop locations, co-location opportunities and specifically designed training 
programs; and 

F. provide oversight and technical support for local boards to assist them in athieving inde- 
pendence and meeting performance standards while implementing statewide goals and.directions. 


% 


History: Laws 2005, ch. 111, § 11; 2007, ch.'200, § 20. The 2007 amendment, effective July-1, 2007, elimi- 


Repeals. — Section 50-14-16 NMSA 1978 provided for nated the provision that prohibits the office from par- 
the delayed repeal of the Workforce Development Act, ef- ticipating in one-stop services and the provision that pro- 
fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- hibits the office from administering the unemployment 


14-16 NMSA 1978, effective July 1, 2007. >». compensation program and federal programs. 


50-14-11. Skills council. bei 


The chair of the board and the chairs of each of the local boards shall appoint one.member, from 
each of their respective bodies to form an ad hoc skills council that shall identify state and regional 
industry clusters for the coordination oversight committee of the board for the purposes of devel- 
oping coordinated, targeted workforce taining PrOBRAME: 


History: Laws 2005, ch. 111, § 12. | ae July 1, 2012. Laws 2007, ch. 200, § 24 repealed 


Repeals. — Section 50-14-16 NMSA 1978 Guaiea 50-14-16 NMSA 1978, effective July 1, 2007. 
for the delayed repeal of the Workforce Development Act, Effective dates. — Laws 2005, ch: 111, 26 made Laws 


2005, ch. 111, § 12 effective April 4, 2005. 
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50-14-12 EMPLOYMENT LAW 50-14-14 


50-14-12. Cooperation with federal government; agency designation. 


A. The office may cooperate with the federal government in the administration of employment 
training and public assistance programs in which financial or other participation by the federal 
government is authorized or mandated under federal laws, rules or orders. 

B. The office, on behalf of the governor, may enter into agreements with agencies of the federal 
government to implement employment training and public assistance programs subject to avail- 
ability of appropriated state funds and any provisions of state laws applicable to the agreements 
or participation by the state. 

C. The governor may designate the office or any agency as the single state agency for the ad- 
ministration of an employment training program, either by the governor's own discretion or when 
the designation is a condition of federal financial or other participation in the program under ap- 
plicable federal law, rule or order; provided, however, that no designation of a single state agency 
under the authority granted in this section shall be made in contravention of state law. 


History: Laws 2005, ch. 111, § 18. Effective dates. — Laws 20085, ch. 111, 26 made Laws 
Repeals, — Section 50-14-16 NMSA 1978 provided for 2005, ch. 111, § 13 effective a 4, 2005. 

the delayed repeal of the Workforce Development Act, ef- 

fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 

14-16 NMSA 1978, effective July 1, 2007. 


50-14-13. Agency cooperation. 


Notwithstanding any other proyision of law, all agencies, institutions and political subdivisions 
of the state that administer employment training or public assistance programs shall, consistent 
with state and federal statutes, cooperate with the office in the exercise of its coordination and 
inspection authority. 


History: Laws 2005, ch. 111, § 14. Effective dates. — Laws 2005, ch. 111, 26 made Laws 
Repeals. — Section 50-14-16 NMSA 1978 provided for 2005, ch. 111, § 14 effective April 4, 2005. 

the delayed repeal of the Workforce Development Act, ef- 

fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed.50- 

14-16 NMSA 1978, effective July 1, 2007. 


50-14-14. Temporary provision; transfer of personnel, appropriations, 
equipment, supplies, records, money and contracts. 


On the effective date of this act: 

A. all staff positions and-all money, appropriations, records, furniture, equipment, supplies and 
other property belonging to the labor department or the job training division on the effective date 
of this act and funded or purchased by federal Workforce Investment Act of 1998 grants are trans- 
ferred to the office of workforce training and development. The labor department shall produce an 
accounting of all staff positions funded and property purchased in any part by such grants. For 
those staff positions and items of property that the grants partially funded or purchased, the labor 
department shall transfer sufficient full-time-equivalent positions, money or property of sufficient 
value to the office of workforce training and development to achieve a complete transition to the 
office of workforce training and development; 

B. all existing contracts, agreements and other obligations in effect for the labor department.o or 
the job training division and funded by federal Workforce Investment Act of 1998 grants shall be 
binding on the office of workforce training and development; 

C. all-pending cases, legal actions, appeals and other legal proceedings and all pending admin- 
istrative proceedings that involve the labor department or the job training division and arise out 
of administration or enforcement of the federal Workforce Investment Act of 1998 or the Workforce 
Development Act shall be unaffected and shall continue in the name of the office of workforce 
training and development; 
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50-14-15 RAPID WORKFORCE DEVELOPMENT 50-14-16 


D. all rules, orders and other official acts of the labor department or the job training division 
arising out of the administration and enforcement of the federal Job Training Partnership Act, 
the federal Workforce Investment Act of 1998 and the Workforce Development Act shall continue 
in effect until amended, replaced or repealed by the office of workforce training and develop- 
ment; and 

E. all references in law, rules, orders and other official acts to the labor department or the job 
training division and related to the administration and enforcement of the federal Workforce In- 
vestment Act of 1998 or the Workforce Development Act shall be construed to be references to the 
office of workforce training and development. 


History: Laws 2005, ch, 111, § 22. Effective dates. — Laws 2005, ch. 111, 26 made Laws 
Repeals. — Section 50-14-16 NMSA 1978 provided for 2005, ch, 111, § 22 effective April 4, 2005. 

the delayed repeal of the Workforce Development Act, ef- 

fective July 1, 2012. Laws 2007, ch. 200, § 24 repealed 50- 

14-16 NMSA 1978, effective July 1, 2007. 


50-14-15. Temporary provision; transfer of personnel, appropriations, 
equipment, supplies, records, money and contracts for the 
Individual Development Account Act. 


A. On July 1, 2005, all staff positions and all money, appropriations, records, furniture, equip- 
ment, supplies and other property of the local government division of the department of finance 
and administration used to administer the Individual Development Account Act [58-30-1 NMSA 
1978] are transferred to the office of workforce training and development. All federal program 
grants and fund allocations or other payments made to the local government division for the Indi- 
vidual Development Account Act shall be transferred to the office of workforce training and devel- 
opment and shall not be commingled with other funds of the office or be used for any other purpose 
except for administration of the programs for which these funds were granted. 

B. All existing contracts and agreements in effect pertaining to the local government divi- 
sion of the department of finance and administration's administration of the Individual De- 
velopment Account Act shall be binding and effective on the office of workforce training and 
development. 

C. The rules, orders and decisions of the local government division of the department of finance 
and administration pertaining to the Individual Development Account Act in effect on June 30, 
2005 shall remain in effect until repealed or amended. 


History: Laws 2005, ch. 111, § 23. Effective dates. — Laws 2005, ch. 111, 26 made Laws 
Repeals. — Section 50-14-16 NMSA 1978 provided for 2005, ch. 111, § 23 effective April 4, 2005. 

the delayed repeal of the Workforce Development Act, ef- 

fective July 1, 2012, Laws 2007, ch. 200, § 24 repealed 50- 

14-16 NMSA 1978, effective July 1, 2007. 


50-14-16. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 50-14-16 Act, effective July 1, 2007. For provisions of former sec- 


NMSA 1978, as enacted by Laws 2005, ch. 111, § 25, relat- tion, see the 2006 NMSA 1978 on NMOneSource.com. 
ing to the delayed repeal of the Workforce Development 
ARTICLE 14A 
Rapid Workforce Development 

Sec. Sec. 
50-14A-1. Short title. (Repealed effective July 1, 2024.) 50-14A-5. Rapid workforce development fund created. 
50-14A-2. Purpose. (Repealed effective July 1, 2024.) (Repealed effective July 1, 2024.) 
50-14A-3. Definitions. (Repealed effective July 1, 2024.) 50-14A-6. Board member powers and duties. (Repealed 
50-14A-4. Rapid workforce development board created; effective July 1, 2024.) ; 

membership. (Repealed effective July 1, 50-14A-7, Termination of agency life; delayed repeal. 

2024.) (Repealed effective July 1, 2024.) 
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50-14A-1 EMPLOYMENT LAW 50-14A-4 


50- 14A-1, Short title. (Repealed effective July 1, 2024.) 


This act [50- 14A-1 through, 50-14A-7 NMSA 1978] may be cited as the Rania Workfoxes Devel- 
opment Act", 


History: Laws 2016, ch. 23, § 1. Delayed repeals. — For delayed repeal of this section, 
Effective dates, — Laws 2016, ch. 23, § 8 made the see 60-14A-7 NMSA 1978. 
Rapid Workforce Development Act effective July 1, 2016, 


50-14A-2. Purpose. (Repealed effective July 1, 2024.) 


The purpose of the Rapid Workforce Development Act is to provide resources to quickly eatab- 
lish or expand programs in the state's institutions of higher education to train and eu EeS New 
Mexico's workers for employment with: 

A. existing New Mexico employers that expand their workforce; and 

B, .employers that establish operation. in New Mexico and create new jobs for New Mexicans, 


History: Laws 2016, ch. 23, § 2. P ue Delayed repeals. — For delayed repeal of this section, 
Effective dates. — Laws 2016, ch. 238; § 8 made the see 50-14A-7 NMSA 1978, 
Rapid Workforce Development Act effective July 1, 2016, 


50-14A-3. Definitions. (Repealed effective July 1, 2024.) 


As used in the Rapid Workforce Development Act: 
A. "board" means the rapid workforce development board; 
B. "employer" means an individual, corporation, federally chartered corporation, limited liabil- 
ity company, partnership, nonprofit organization, joint venture, syndicate, association or Indian 
nation, tribe or pueblo that: 
(1) currently transacts business in New Mexico and wishes to increase the number of peo- 
ple that it employs; or - 
(2) has chosen New Mexico as a location in which it will transact business and hire em- 
ployees; 
C. "fund" means the rapid workforce development fund; 
D. "member" means a member of the board; and . 
E. "workforce" means those people who are currently engaged in or trained for employment. 


mY 


History: Laws 2016, ch, 23, § 3. Delayed repeals. — For delayed repeal of this séction, 
Effective dates, — Laws 2016, ch, 28, § 8 made the see 50-14A- 7 NMSA 1978. 
Rapid Workforce Development Act effective July 1, 2016, 


50-14A-4. Rapid workforce development board created; membership. 
(Repealed effective July 1, 2024.) 


The "rapid workforce development board" is created. The board is administratively attached to 
the economic development department and consists of the: 

A. secretary of economic development or the secretary's designee; 

B. secretary of higher education or the secretary's designee; and 

C. secretary of workforce solutions or the secretary's designee. 


History: Laws 2016, ch. 23, § 4, Delayed repeals. — For delayed repeal of this section, 
Effective dates. — Laws 2016, ch. 23, § 8 made the see 50-14A-7 NMSA 1978. 
Rapid Workforce Development Act effective J uly 1, 2016. 
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50-14A-5 RAPID WORKFORCE DEVELOPMENT 50-14A-6 


50-14A-5. Rapid workforce development fund created. (Repealed . 
effective July 1, 2024.) 


The "rapid workforce development fund" is created in the state treasury. The fund consists of 
appropriations and money otherwise accruing to the fund. Money in the fund is subject to appro- 
priation by the legislature to the economic development department for use as provided in Sec- 
tion 6 [50-14A-6 NMSA 1978] of the Rapid Workforce Development Act. Money in the fund shall be 
disbursed on warrants signed by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of economic development or the secretary's authorized representative. Any 
balance remaining in the fund at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2016, ch. 23, § 5. Delayed repeals. — For delayed repeal of this section, 
Effective dates. — Laws 2016, ch. 23, § 8 made the see 50-14A-7 NMSA 1978. 
Rapid Workforce Development Act effective July 1, 2016. 


50-14A-6. Board member powers and duties. (Repealed effective July 1, 
2024.) 


A. Members are entitled to be reimbursed pursuant to the Per Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance for 
service on the board. 

B. The secretary of economic development shall: 

(1) identify employers; 

(2) work with an employer to determine: 

(a) the number of New Mexico workers that the employer will employ when it begins 
to transact business in New Mexico or when it increases the number of workers it already employs 
in New Mexico; and 

(b) the job skills, education and training those workers will tie to obtain employ- 
ment with the employer; and 

(3) upon identification of an employer and determination of the employer's portance 
needs, as provided in Paragraph (2) of this subsection, convene a meeting of the board. 

C. The secretary of workforce solutions shall provide, with respect to an employer identified by 
the secretary of economic development: 

(1) demographic information about the relevant workforce in New Mexico; and 

(2) information about relevant workforce education and training opportunities that are 
available throughout New Mexico, including opportunities a by or in connection with state 
post-secondary educational institutions. 

D. The secretary of higher education shall provide, with respect to an employer's workforce 
needs, information about state post-secondary educational institutions through which relevant 
training and education could be delivered. 

E. Ata meeting of the board, the members shall: 

- (1) consider how an employer's plan to begin transacting business in New Mexico or to 
increase the number of people employed by the employer's New Mexico business would contribute 
to job creation, employment and economic development in New Mexico; 

(2) consider the information provided pursuant to Subsections C and D of this section; 

(3) consider whether money in the fund should be used to establish or support a program 
in a state. post-secondary educational institution to train workers for prospective employment 
with the prospective employer; and 

(4) upon unanimous agreement, authorize the secretary of economic development to use 
money in the fund to establish or support a program in a state post-secondary educational institu- 
tion to train workers for prospective employment with the prospective employer. 


N 


History: Laws 2016, ch. 23, § 6. Delayed repeals. — For delayed repeal of this section, 
Effective dates. — Laws 2016, ch. 23, § 8 made the see 50-14A-7 NMSA 1978. 
Rapid Workforce Development Act effective July 1, 2016. 
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50-14A-7 | EMPLOYMENT. LAW 50-15-2 
50-14A-7..Termination of agency life; ppt repeal. yea 
effective July 1, 2024.) 


The board is terminated on July 1,2023 pursuant to the Sunset Act. The board shall continue 
to operate according to the provisions of the Rapid Workforce Development Act until bakes 1, Ante 
Effective July 1, 2024, the Rapid Workforce Development Act is repealed. 


History: Laws 2016, ch. 23, MEY Oret Effective dates. — ciaty: 2016, ch. 28, § 8 made the 


Rapid Workforce Development Act effective July 1; 2016, . 
‘Day Laborer 
Sec. Sec. 
50-15-1. Short title. a . §0-15-5, Check cashing; notice of fees... 
50-15-2, Definitions’ ~~ *50-15-6. Payment for all work required; records; enforce- 
50-15-3, Exemptions. ment, 
50-15-4, Day labor service agency; third-party employer; 50-15-7. Violations; misdemeanor; penalties, 
duties. 


50-15-1. Shani title. 
Sections 1 feet 7 of this act may be cited as the ‘Day I Laborer Act". 


History: Laws 2005, ch. 257, § 1. art. IV, § 23, was effective June 17, 2005, 90 eet after 
Effective dates. — ‘Lawe 2005, ch. 257 contained..no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


50-15-2. Definitions. 


As used in the Day Laborer Act. [50-15-1 NMSA 197 81: 

A.. "check cashing service" means a business that for a fee offers to. cash checks or other pay- 
ment instruments or that advertises that it cashes checks or other payment instruments;. 

B. "day labor" means employment that is under a contract between a day labor service agency 
and a third-party employer, that is occasional or irregular and that is for a limited time period; 

C.. "day labor service agency" means an.entity, including a labor broker. or labor pool, that 
provides day laborers to third-party employers and that charges the third-party employer for the 
service of providing day laborers for employment.offered by the employer; 

D. "day laborer" means a person who contracts for day labor employment with a “ee labor 
service agency; 

E. "department" means the workforce solutions department; 

F. "office worker" means a person employed to perform clerical, secretarial or other semiskilled 
or skilled work that is predominantly performed in an office setting; | 

G. "payment instrument" means a paycheck, payment voucher or other neaps ie instrument 
from an employer provided to an employee to pay for hours worked;.and 

H, "third-party employer" means a person that contracts with a day labor service agency for 
the employment of day laborers, 


History: Laws 2005, ch. 257, § 2; 2007, ch. 200, § 21. The 2007 A mention: effective ait 1, 2007, ene 
the reference from the labor department to the workforce 
solutions De ha 
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50-15-3 DAY LABORER 50-15-5 


50-15-3. Exemptions. 


The following agencies that provide employees on a short-term or otherwise temporary basis are 
exempted from complying with the provisions of the Day Laborer Act [50-15-1 NMSA 1978]: 

A. business entities registered as farm labor contractors; 

B. temporary services caeaiuagene gia where advanced rata rie a screening process 
and job interviews are required; 

C. -a labor union hiring hall; and: 

D. ‘a labor bureau or employment office operated by a ly 2 entity for the sole purpose sof 
employing a person for its own use. 


History: Laws 2005, ch. 257, § 3. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


50-15-4. Day labor service agency; third-party employer; duties. 


A. A day labor service agency shall compensate day laborers for work performed by providing 
or making available commonly accepted payment instruments that, are payable in cash, on de- 
mand, at a financial institution. 

B. At the time of payment of wages, a day labor service agency shall provide each day laborer 
with an itemized statement showing in detail each deduction made from wages. 

C. Inno event shall deductions made by a day labor service agency, other than those required 
by federal or state law, reduce a day laborer's wages below federal minimum wage for the hours 
worked. 

D, A day labor service agency ahadt 46 restrict the right of a aaa laborer to accept a perma- 
nent position witha third-party employer to whom the day laborer has been referred for work or 
restrict the right of a third-party employer to offer employment to a day laborer. 

_ KE. A day labor service agency may collect a reasonable placement fee from a third-party em- 
ployer. 


History: Laws 2005, ch, 257, § 4. art, IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


50-15-5. Check cashing; notice of fees. 


A. Acheck cashing service that is a day labor service agency or is operating within the office of 
a day labor service agency shall not charge a day laborer an amount in excess of two dollars ($2.00) 
for cashing a check or payment instrument that is issued by the agency. 

B. No fees may be charged for cashing a check or payment instrument unless the day laborer: 

(1) is given the option of being paid with a check or payment instrument that is payable 
without a fee at.a local financial institution; and 

(2) voluntarily elects to cash the check or payment instrument at the day labor service 
agency or at a check cashing service operating within the office of the day labor service agency. 

C. A day labor service agency or a check cashing service that is a day labor service agency or is 
operating within the office of a day labor service agency shall post notices in the area where cash- 
ing of checks or payment instruments occurs. The notices shall be clearly visible and easily read- 
able and shall state the fee for cashing a check or payment instrument. Notices shall be posted in 
English, Spanish and any other written language where a high percentage of the workers speak 
that language. In areas where the day labor service agency employs Navajo workers and the check 
cashing service cashes checks of Navajo workers, notice shall be posted in Navajo. 


History: Laws 2005, ch. 257, § 5. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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50-15-6 EMPLOYMENT LAW 50-16-1 


50-15-6. Payment for all work required; records; enforcement. mre 


- A, Aday labor service agency shall pay a day laborer for all hours worked or otherwise due and 
owed to the day laborer. Failure to pay for each day and all hours worked is a violation of the Day 
Laborer Act [50-15-1 NMSA 1978]. A person who fails to pay a day laborer for work performed or 
time due is liable for full payment of the wages not paid and civil damages equal to twice the value 
of the unpaid wages, court costs and attorney fees and costs. 

B. A day labor service agency shall maintain true and accurate records of the day laborers em- 
ployed and of the hours worked and wages paid:to the day laborers for at least one year after ee 
entry of the record. 

C, The department shall investigate complaints and enforce the provisions of the Day Laborer 
Act. 

D, The department shall adopt rules necessary to implement the Day Laborer Act. 


History: Laws 2005, ch. 257, § 6. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 257 contained no . adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


50-15-7. Violations; misdemeanor; penalties. 


A. A person who violates the provisions of the Day Laborer Act [50-15-1 NMSA 1978]: 
(1) on a first offense, is guilty of a misdemeanor and upon conviction shall be sentenced — 
pursuant to Section 31-19-1 NMSA 1978; and 
(2) forasecond and subsequent offense, is guilty of a misdemeanor and shall be sentenced 
pursuant to Section 31-19-1 NMSA 1978 and shall be fined no less than two hundred fifty dollars 
($250) and not more than one thousand dollars ($1,000) for each offense for which the person is 
convicted, which fine shall not be suspended, deferred or taken under advisement. 

B. In addition to any other fees or fines that may be imposed on an offender convicted pursu- 
ant to this section, the court may order the offender to pay restitution pursuant to Section 3 Bini! 
NMSA 1978. 

C. Each occurrence of a violation for which a person is convicted is a separate offense. Mul- 
tiple violations arising from transactions with the same person or multiple violations arising from 
transactions with different people shall be considered separate occurrences. 


History: Laws 2005, ch. 257, § 7. art. IV, § 28, was effective June 17, 2005, 90 Gaya after 
Effective dates. — Laws 2005, ch. 257 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
Caregiver Leave 
Sec. Sec: 
50-16-1. Short title. 50-16-4, So sa 


50-16-2. Definitions. 
50-16-3. Accumulated sick leave; application to family 
caregiving. 


50-16-1. Short title. 


Sections 1 through 4 [50-16-1 through 50-16-4 NMSA 1978] of this act may be cited as the "Care- 
giver Leave Act". 


History: Laws 2019, ch. 177, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 177 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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50-16-2 CAREGIVER LEAVE 50-16-4 


50-16-2. Definitions. 


As used in the Caregiver Leave Act: 

A. "eligible employee" means, except as provided pursuant to Section 4 [50-16-4 NMSA 1978] 
of the Caregiver Leave Act, an individual who is in the employ of an employer and who, in accor- 
dance with the employer's policies, is eligible to accrue sick leave; 

B. "employer" means a person that employs one or more employees and that offers eligible 
employees sick leave; 

C. "family member" means an individual who is the spouse or domestic partner of or is by 
blood, marriage or legal adoption a parent, grandparent, great-grandparent, child, foster child, 
grandchild, great-grandchild, brother, sister, niece, nephew, aunt or uncle of an eligible employee; 
and 

D. "sick leave" means a leave of absence from employment for which an employer pays an 
eligible employee due to illness or injury or to receive care from a licensed or certified health pro- 
fessional. "Sick leave" does not include leave to which an employee is entitled under the federal 
Family and Medical Leave Act of 1998, regardless of whether the employee uses sick leave during 
that leave. 


History: Laws 2019, ch. 177, § 2. Effective dates. — Laws 2019, ch. 177 contained no 


Cross references. — For the federal Family and Medi- effective date provision, but, pursuant to N.M. Const., art. 
cal Leave Act see 29 U.S.C.A. §§ 2601 et seq. IV, § 23, was effective June 14, 2019, 90 days after the 


adjournment of the legislature. 


50-16-3. Accumulated sick leave; application to family caregiving. 


A. An employer that provides eligible employees with sick leave for an eligible employee's own 
illness or injury or to receive health care shall permit its eligible employees to use accrued sick 
leave to care for their family members in accordance with the same terms and procedures that the 
employer imposes for any other use of sick leave by eligible employees. ; 

B. An eligible employee's employer shall not discharge or threaten to discharge, demote, sus- 
pend or retaliate or discriminate in any manner, including using the employee's use of caregiver 
leave as a factor in the employee's performance evaluation, against an eligible employee because 
that employee requests or uses caregiver leave in accordance with the employer's general sick 
leave policy, files a complaint with the workforce solutions department for violation of the Care- 
giver Leave Act, cooperates in an investigation or prosecution of an alleged violation of the Care- 
giver Leave Act or opposes any policy or practice established pursuant to the Caregiver Leave Act. 

C. Nothing in this section shall require an employer to provide sick leave to its employees. 

D. The provisions of the Caregiver Leave Act are nonexclusive and cumulative and are in ad- 
dition to any other rights or remedies afforded by contract or under other provision of law. The 
Caregiver Leave Act does not prohibit an employer from providing greater sick leave benefits than 
are provided pursuant to that act. 

E. The secretary of workforce solutions shall adopt and promulgate rules to implement the 
provisions of the Caregiver Leave Act. These rules shall include, at a minimum, grievance proce- 
dures for according eligible employees recourse for violations of the Caregiver Leave Act. 


History: Laws 2019, ch. 177, § 3. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 177 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


50-16-4. Exemptions. 


A. The provisions of the Caregiver Leave Act shall not apply to: 
(1) an employee of an employer subject to the provisions of Title IT of the federal Railway 
Labor Act or to an employer or employee as defined in either the federal Railroad Unemployment 
Insurance Act or the Federal Employers' Liability Act or other comparable federal law; or 
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(2) any other employment expressly exempted under rules adopted by the workforce solu- 
tions department as necessary to implement the provisions of the Caregiver Leave Act in accor- 
dance with applicable state and federal law. 

B. Nothing in the Caregiver Leave Act shall be construed to invalidate, diminish or otherwise 
interfere with any collective bargaining agreement, nor shall it be construed to invalidate, dimin- 
ish or otherwise interfere with any party's power to collectively bargain for a collective bargaining 
agreement. 


History: Laws 2019, ch. 177, § 4. | . Effective dates. — Laws 2019, ch. 177 contained no 
Cross references. —:For the federal Railway Labor effective date provision, but, pursuant to N.M. Const., art. 

Act, see 45 USCS 8§ 151 et seq. IV, § 23, was effective June 14, 2019, 90 days after the 
For the federal Railroad Unemployment Insurance Act, adjournment of the legislature. 


see 45 U.S.C, § 351 et seq. if 
For the Federal Employers’ Liability Act; see 45 U.S.C, me 


§ 51 et seq. 
ARTICLE 17 

Healthy Workplaces 
Sec. Sec. 
50-17-1. Short title. 50-17-8. Exercise of rights protected; retaliation prohib- 
50-17-2. Definitions. . ited. 
50-17-38. Earned sick leave; use and accrual. 50-17-9, Enforcement. 
50-17-4. More generous earned sick ae tapes 50-17-10. Civil actions; time limits; burdens of proof. 
50-17-5. Documentation; 60-17-11. Employer liability. 
50-17-6. Notice and posting pen ivarnn 50-17-12. Other legal requirements. 
50-17-7. Employer shall retain documentation. 


50-17-1. Short title. 
This act 150- 17-1 to 50-17-12 NMSA 1978] may - bited as the "Healthy Workplaces Act". 


£ History; Laws 2021, ch. 181, § 1. . Effective dates. —' Laws 2021, ch.)131,; § 13 made 
: Laws 2021, ch. 131, § 1 effective July 1, 2022. 


50-17-2. Definitions. 


As used in the Healthy Workplaces Act: 

A. "division" means the labor relations division of the tei re solutions department; 

B.."domestic partner" means an individual with whom another individual maintains a house- 
hold and a mutual committed relationship without a legally recognized marriage; 

C. "earned sick leave" means time that is compensated at the same hourly rate and with the 
same benefits, including health care benefits, as an employee normally earns during hours worked 
and is provided by an employer to that employee for the purposes described in the Healthy Work- 
places Act, but in no case shall the hourly rate be less than the applicable legally required mini- 
mum wage rate; 

D. "employ" means suffer or permit to work; 

EK. "employee" means an individual employed by an employer for AOS iteration? including an 
individual employed on a part-time, seasonal or temporary basis; "employee" does not mean an 
employee of an employer subject to the provisions of Title II of the federal Railway Labor Act or 
an employee as defined in either the federal Railroad Unemployment Insurance Act or the Federal 
Employers’ Liability Act; 

F. "employer" means an individual, partnership, association, corporation, business trust, legal 
representative or any organized group of persons employing one or more employees at any one 
time, acting in the interest of an employer in relation to an employee, see shall not include the 
United States, the state or any political subdivision of the state; 
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G. "family member" means an employee's spouse or domestic partner or a person related to an 
employee or an employee's spouse or domestic partner as: 

(1) a biological, adopted or foster child, a stepchild or legal ward, or’a child to whom the 
employee stands in loco parentis; 

(2) a biological, foster, step or adoptive parent or legal guardian, or a person who stood in 
loco parentis when the employee was a minor child; . 

(3) a grandparent; 

(4) a grandchild; 

(5) a biological, foster, step or adopted sibling; 

(6) a spouse or domestic partner of a family member; or 

(7) an individual whose close association with the employee or the employee's spouse or 
domestic partner is the equivalent of a family relationship; 

H. "health care professional" means a person licensed pursuant to federal or state law to pro- 
vide health care services, including nurses, nurse practitioners, physician assistants, oe and 
emergency room personnel; 

I. "independent contractor" means a person who agrees to do certain work slit the person 
who engages the contractor may direct the result to be accomplished but does not have the right to 
control the manner in which the details of the work are to be performed; and 

J, "retaliation" means any threat, discharge, discipline, suspension, demotion, non-promotion, 
less favorable scheduling, reduction of hours or application of absence control policies that count an 
employee's use of earned sick leave as an absence that may lead to adverse action, or other adverse 
action against employees for the exercise of a right guaranteed pursuant to the Healthy Workplaces 
Act, including sanctions against an employee who is a recipient of benefits or rights pursuant to the 
Healthy Workplaces Act. "Retaliation" includes interference with or punishment for participating 
in an investigation, proceeding or hearing pursuant to the Healthy Workplaces Act. 


History: Laws 2021, ch. 131, § 2. For the Federal Employers' Liability Act, see 45 U.S.C. 


Cross references. — For the federal Railway Labor § 51 et seq. 
Act, see 15 US.C, §§ 21, 45; 18 U.S.C. § 373; 28 U.S.C. Effective dates. — Laws 2021, ch. 181, § 18 made 


§§ 1291 to 1294 and 45 U.S.C. §§ 151 to 163, 181 to 188. Laws 2021, ch. 131, § 2 effective July 1, 2022. 
For the federal Railroad Unemployment Insurance Act, , 
see 45 U.S.C. § 351 et seq. 


50-17-3. Earned sick leave; use and accrual. 


A. Employees shall accrue a minimum of one hour of earned sick leave for every thirty hours 
worked; provided that employers may choose a higher accrual rate; and provided further that an 
employer may instead elect to grant employees the full sixty-four hours of earned sick leave for the 
upcoming year on January 1 of each year or, for employees whose employment begins after Janu- 
ary 1 of a given year, a pro rata portion of the sixty-four hours for use in the remainder of that year. 
Such employees shall not be entitled to use more than sixty-four hours of earned sick leave per 
twelve-month period, unless the employer selects a higher limit. 

B. All employees shall accrue earned sick leave as follows: 

(1) earned sick leave as provided in the Healthy Workplaces Act shall begin to accrue upon 
the latter of commencement of the employee's employment or the effective date of the Healthy 
Workplaces Act and may be used beginning on the latter of those dates; 

(2) employees who are exempt from overtime requirements pursuant to the federal Fair 
Labor Standards Act of 1938, 29 U.S.C. Section 213(a)(1), shall be assumed to work forty hours in 
each work week for the purposes of earned sick leave accrual unless their normal work week is 
less than forty hours, in which case earned sick leave accrues based on their normal work week; 

(3) accrued unused earned sick leave shall carry over from year to year, but an em- 
ployer is not required to permit an employee to use more than sixty-four hours in a twelve- 
month period; 

(4) nothing in this section shall be construed as requiring financial or other reimburse- 
ment to. an employee from an employer upon the employee's termination, resignation, retirement 
or other separation from employment for accrued earned sick leave that has not been used; 
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(5) if an employee is transferred to a separate division, entity or location but remains em- 
ployed by the same employer, the employee is entitled to all earned sick leave accrued at the prior 
division, entity or location and is entitled to:use all earned sick leave as provided in this section. 
When there is a separation from employment, and the employee is rehired within twelve months 
of separation by the same employer, previously accrued earned sick leave that has not been used 
shall be reinstated. Further, the employee shall be entitled to use accrued earned sick leave and 
accrue additional earned sick leave upon re-commencement of employment; : 

(6) when a different employer succeeds or takes the place of an existing vallnctee all em- 
ployees of the original employer who remain employed by the successor employer are entitled to 
all earned sick leave accrued when employed by the original employer and are entitled to use all 
earned sick leave previously accrued as provided:in this section; 

(7) for purposes of this subsection, an employer may choose any:one of the following meth- 
ods for determining the twelve-month period in which the earned sick leave may be used: 

(a) the calendar year; 

(b) any fixed twelve-month leave year, such as a fiscal year, a year required by other 
law or a year starting on an employee's anniversary date; 

(c) the twelve-month period measured forward from the Bae an employee's frst u use 
of earned sick leave occurs; or ) 

(d) a rolling twelve-month period measured backward pte the date an osatilatee 
uses any earned sick leave; and, 

(8) for purposes of this subsection, "year to year" shall run concurrently with the eghives 
month period elected by the employer. 

C. An employee may use earned sick leave: 

(1) for the employee's: 

(a) mental or physical illness, injury or rests condition; 

(b) medical diagnosis, care or treatment of a ments) or physical illness, injury or 
health condition; or 

(c) preventive medical care; 

(2) for care of family members of the employee for: 

(a) mental or physical illness, injury or health condition; 

(b) medical diagnosis, care or treatment of a mental or physical illness, injury or 
health condition; or 

(c) preventive medical care; 

(3) for meetings at the Sou gee, s child's school or place of care mete to the child's health 
or disability; or 

(4) for absence necessary ia to domestic abuse, sexual assault or stalking anitexed by the 
employee or a family member of the employee; provided that the leave is for the employee to: 

(a) obtain medical or psychological treatment or other counseling; ) 

(b) relocate; 

(c) prepare for or participate in legal proceedings; or 

(d) obtain services or assist a family member of the employee with any of the activi- 
ties set forth in Subparagraphs (a) through (c) of this paragraph. 

D. Earned sick leave shall be provided upon the oral or written request of an employee or an 
individual acting on the employee's behalf. When possible, the request shall include the expactet 
duration of the sick leave absence. 

E. When the use of earned sick leave is foreseeable, the employee shall make a reasonable ef- 
fort to provide oral or written notice of the need for such sick leave to the employer in advance of 
the use.of the earned sick leave and shall make a reasonable effort to schedule the use of earned 
sick leave in a manner that does not unduly disrupt the operations of the employer. When the use 
of earned sick leave is not foreseeable, the employee shall notify the employer orally or in writing 
as soon as practicable. 

F. An employer may not require, as a condition of an employee's taking earned sick leave, that 
the employee search for or find a replacement worker to cover the hours GUT which the em- 
ployee is using earned pails leave. 
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G. Earned sick leave may be used in the smaller of hourly increments or the smallést. incre- 
ment that the employer's payroll system uses to account for absences or use of other time. 
H. An employer shall not require an employee to use other paid leave ae the serie daackss uses 
sick leave pursuant to the Healthy Workplaces Act. 
I. An employer's failure to provide earned sick leave based on the arnpragee s misclassification 
of the employee as an independent contractor is a violation of the Healthy Workplaces Act. 


History: Laws 2021, ch. 131, § 3. Effective dates. — Laws 2021, ch. 181, § 13 made 
Laws 2021, ch, 131, § 3:effective July 1, 2022. 


50-17-4. More generous earned sick leave policy. 


An'employer with a paid time off policy that makes available an amount of earned sick leave 
sufficient to meet the accrual requirements of the Healthy Workplaces Act and that may be 
used for at minimum the same purposes and under the same terms and conditions as that act 
is deemed to be in compliance with that act. However, on the effective date of the Healthy Work- 
places Act, the sick leave required by that act shall be in addition to any paid time off provided 
by an employer pursuant to a collective bargaining agreement unless that paid time off provided 
may be used for the same purposes and under the same oe and conditions as the Healthy 
nelchote Act. 


History: Laws 2021; ch. 131, § 4. Effective dates. — Laws 2021, ch. 131, § 18 made 
. Laws 2021, ch, 181, § 4 effective July 1, 2022. 


50-17-5. Documentation. 


A. Documentation shall not be required for sick leave, except an employer may require reason- 
able documentation that sick leave has been used for a covered purpose if the employee uses two 
or more consecutive work days of sick leave, 

B. Documentation signed by a health care professional indicating the amount of earned sick 
leave taken is necessary shall be considered reasonable documentation for sick leave taken pursu- 
ant to the Healthy Workplaces Act. In cases of domestic abuse, sexual assault or stalking, an em- 
ployee may choose to provide one of the following types of documentation, which shall be consid- 
ered as reasonable documentation: a police report, a court-issued document or a signed statement 
from a victim services organization, clergy member, attorney, advocate, the employee, a family 
member of the employee or other person affirming that the sick leave was taken for one of the pur- 
poses set forth in Paragraph (4) of Subsection C of Section 3 [50-17-38 NMSA 1978] of the Healthy 
Workplaces Act. A signed statement required pursuant to this subsection may be written in the 
employee's native language and shall not be required to be in a particular format or notarized. An 
employer may not require the documentation to explain the nature of any medical condition or the 
details of the domestic abuse, sexual assault or stalking. 

C. An employee shall provide documentation upon request to the employer i in a timely man- 
ner. The employer shall not delay the commencement of earned sick leave on the basis that the 
employer has not yet received documentation. 

D. All information an employer obtains related to an employee’ s reasons for taking sick leave 
shall be treated as confidential and not disclosed except with the permission of the employee or as 
necessary for validation purposes for insurance disability claims, accommodations consistent with 
the federal Americans with Disabilities Act of 1990, as required by the Healthy Workplaces Act or 
by court order. 


History: Laws 2021, ch. 131, § 5. Effective dates. — Laws 2021, ch. 131, § 13 made 
Laws 2021, ch: 181, § 5 effective July 1, 2022. 
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50-17-6. Notice and posting requirements. 


A. An employer shall give written or electronic notice to an employee at the commencement of 
employment of the following: 

(1) the employee's right to earned sick leave; 

(2) the manner in which sick leave is accrued and calculated; 

(83) the terms of the use of earned sick leave as guaranteed by the Fisalthy, Workplaces Act; 

(4) that retaliation against employees for the use of sick leave is prohibited; 

(5) the employee's right to file a complaint with the division if earned sick leave as re- 
quired pursuant to the Healthy Workplaces Act is denied by the employer or if the Suanlaneed is 
retaliated against; and 

(6) all means of enforcing violations of the Healthy Workplaces Act. 

B. Notice required pursuant to Subsection A of this section shall be in English, Spanish or any 
language that is the first language spoken by at least ten percent of the employatis workforce, as 
requested by the employee. 

C. ‘Employers shall display a poster that contains the information sae pursuant to Sub- 
section A of this section in a conspicuous and accessible place in each establishment where em- 
ployees are employed. The poster displayed should be in English, Spanish and any language that 
is the first language spoken by at least ten percent of the employer's workforce. — 

D. The division shall create and make available to employers notices and posters in English, 
Spanish and any other languages deemed appropriate by the division that contain the information 
required pursuant to Subsection A of this section for employers’ use in complying with the provi- 
sions of this section. 


History: Laws 2021, ch. 131, § 6. Effective dates. — Laws 2021, ch. 131, 5 13 made 
Laws 2021, ch. 131, § 6 effective July 1, 2022. 


50-17-7. Employer shall retain documentation. 


Employers shall retain for the immediately preceding forty-eight-month period records abee 
menting hours worked by employees and earned sick leave taken by employees. 


History: Laws 2021, ch, 131, § 7. : Effective dates. — Laws 2021, ch. 131, § 13, made 
Laws 2021, ch, 131, § 7 effective July 1, 2022. 


50-17-8. Exercise of rights protected; retaliation prohibited. 


A. Anemployer shall not take or threaten any adverse action whatsoever against an employee: 
(1) that is reasonably likely to deter such employee from exercising or attempting to exer- 
cise a right granted pursuant to the Healthy Workplaces Act; or 
(2) because the employee: | 
(a) has exercised or attempted to exercise such rights; 
(b) has reasonably alleged violations of the Healthy Workplaces Act; or 
(c) has raised a concern about violations of the Healthy Workplaces Act to the em- 
ployer, the employer's agent, other employees, a government agency or to the public through print, 
online, social or any other media. 

B, An employer shall not attempt to require an employee to sign a contract or other agreement 
that would limit or prevent the employee from asserting rights provided for in the Healthy Work- 
places Act or to otherwise establish a workplace policy that would limit or prevent the exercise of 
such rights. An employer's attempt to impose such a contract, agreement or policy shall constitute 
an adverse action enforceable pursuant to the Healthy Workplaces Act. 

C. An employer shall not count use of sick leave in a way that will lead to discipline, discharge, 
demotion, non-promotion, less favorable scheduling, reduction of hours, suspension or any other 
adverse action. 


History: Laws 2021, ch. 131, § 8. Effective dates. — Laws 2021, ch. 131, § 18 made 
Laws 2021, ch. 131, § 8 effective July 1, 2022. 
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50-17-9. Enforcement. 


A. The division shall be authorized to coordinate implementation and enforcement of the 
Healthy Workplaces Act and shall promulgate appropriate rules to implement that act. 

B, The division shall coordinate implementation and enforcement of the Healthy Workplaces 
Act, including: 

(1) establishing a system to receive complaints, in dere: and by telephone, regarding al- 
leged violations of the Healthy, Workplaces Act; 

(2) establishing a process for investigating and resolving complaints in a timely manner 
and keeping complainants notified regarding the status of the investigation of their complaint; 

(3) ensuring employer compliance with the Healthy Workplaces Act oe the use of 
audits, investigations or other measures; and 

(4) establishing a system for reviewing complaints. ) 

C. The division shall maintain as confidential the identity of any bompldinant unless disclo- 
sure of such complainant's identity is necessary for resolution of the investigation or otherwise 
required by law. The division shall, prior to such disclosure and to the extent practicable, notify a 
complainant that the division will be disclosing the complainant's identity. 


History: Laws 2021, ch. 181, § 9. Effective dates. — Laws 2021, ch. 131, § 18 made 
a Laws 2021, ch. 131, § 9 effective July 1, 2022. 


50-17-10. Civil actions; time limits; burdens of proof. 


A. A civil action may be filed in a court of competent jurisdiction for a violation of the Healthy 
‘Workplaces Act within three years from the date the alleged violation occurred; provided that the 
time limit to file a civil action established by this subsection shall be tolled during an investigation 
by the division of the violation or related violations by the same employer. A lack of an investiga- 
tion by the division shall not act as a bar to a civil action brought by a complainant pursuant to 
the Healthy Workplaces Act. 

B. The division, the office of the attorney general or a person or entity that has a member who 
has been affected by a violation of the Healthy Workplaces Act may bring a civil action for a viola- 
tion of the Healthy Workplaces Act. 

C. A civil action to enforce any provision of the Healthy Workplaces Act may be filed without 
first filing an administrative complaint with the division and may: 

(1) encompass all violations that occurred after the effective date of the Healthy Work- 
places Act as part of a continuing course of conduct, regardless of the date on which the violations 
occurred; 

(2) be pursued by an employee on behalf of the employee or be pursued by an employee on 
\ behalf of other employees similarly situated; or 

(3) be pursued by an agent or representative designated by an employee. 

D. It shall not be a defense to any action brought pursuant to this section that the complaint 
was brought by or in regard to the employment of a worker who does not have evidence of having 
a legal presence in the United States. 

E. The parties in a civil action regarding retaliation by an employer shall be subject to the fol- 
lowing burdens of proof: 

(1) when an employee presents a prima facie showing of retaliation, the employer shall 
then have the burden to establish a legitimate, non-retaliatory reason for the adverse employment 
action; and 

(2) when an employer meets the burden of proof required by Paragraph (1) of this subsec- 
tion, the employee shall then have the burden to establish that the reason cited by the employer 
was pretextual. 


History: Laws 2021, ch. 131, § 10. Effective dates. — Laws 2021, ch. 131, § 138 made 
Laws 2021, ch. 181, § 10 effective July 1, 2022. 
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50-17-11. Employer liability. 


A. An’employer nae violates the Healthy Workplaces Act shall be liable ‘to the affected em- 

ployee: 

' (1) for an instance of sick leave taken by an eriyptoyet but unlawfully ict compensated 

by the employer, in an amount equal to three times the wages that should have been paid or five 
hundred dollars ($500), whichever is greater; © 

(2) for an instance of sick leave requested by an shy ftaVSea but unlawfully denied by the 
employer and not taken by the employee or unlawfully conditioned on searching for or finding a 
replacement worker, in an amount equal to actual damages or five hundred dollars ($500), which- 
ever is greater; 

(3) for each instance “of retaliation prohibited by the Healthy Workplaces Act ‘excepting 
discharge from employment, in an amount equal to actual damages, including back pay, wages or 
benefits lost, an additional amount of two hundred fifty dollars ($250) and equitable relief such as 
rescission of yreabianiste measures cate by the employer or other relief as determined by a court 
of law; 

(4) for ee: instance of prohibited discharge from pratbloynndnity in an amount ‘sige to 
actual damages, including back pay, wages or benefits lost, an additional amount of five hundred 
dollars ($500) and reinstatement or other equitable relief as determined bya court of law; 

(5) for each willful notice or recordkeeping violation, two hundred fifty dollars ($250); and 

(6) for each misclassification of an employee as an independent contractor, actual ae 
or five hundred dollars ($500), whichever is greater. 

B. A plaintiff prevailing in a legal action brought pursuant to the Healthy Workplaces Act shall 
recover all appropriate legal or equitable relief, the costs and expenses of suit and reasonable at- 
torney fees. In’an action brought by the division or the attorney general, any ore tes recovered 
shall be payable to the individual employees who experienced the violation. 


History: Laws 2021, ch. 181, § 11. Effective dates. — Laws 2021,°ch. 131, § 13 made 
Laws 2021, ch. 181, § 11 effective July 1, 2022.; 


50-17-12. Other legal requirements. 


The Healthy Workplaces Act provides minimum requirements pertaining to earned sick leave 
and shall not be construed to preempt, limit or otherwise affect the applicability of any other law, 
regulation, requirement, policy or standard, including collective bargaining agreements, that pro- 
vides for greater accrual or use by employees of earned sick leave, whether paid or unpaid, or that 
extends other protections to employees. 


History: Laws 2021, ch. 181, § 12. Effective dates. — Laws 2021, ch. 131, § 13 made 
' Laws 2021, ch, 131, § 12 effective July 1, 2022. 
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1. Unemployment Compensation, §1-1-1 to 51-1-59 
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51-1-385. Reimbursement of fund. 

51-1-36, Collection of contributions. 

51-1-37. Protection of rights and benefits. 

51-1-87.1. Child support obligations. 

51-1-37.2. Food stamp overissuances, ; 

51-1-38. Penalties; liability for benefit overpayment. 

51-1-39. Saving clause. 

51-1-40. Actions for enforcement. 

51-1-41, Nonliability of state. 

51-1-42. Definitions, 

51-1-43. Unemployment compensation; governmental 
entities, ; 

§1-1-44, Additional definitions. 

51-1-45, State government unemployment compensation 
reserve fund created; purposes; assessments, 

51-1-46. Local public body unemployment compensation 
reserve fund created; purposes; assess- 
ments. 

51-1-47. Application of the act [Applicability of act to gov- 
ernmental entities]. 

51-1-48. Definitions; extended benefits. 

§1-1-48.1. Extended benefits; eligibility. 

51-1-48.2, Extended benefits; payments. 

51-1-49. Repealed. 

51-1-50. Reciprocal arrangements. 

§1-1-51. Record availability; cooperation. 

§1-1-52. Effectiveness of federal act inoperative. 

§1-1-52.1. Leasing employer; temporary services em- 
ployer, 

§1-1-53. Saving clauses. 

51-1-54, Repealed. 

51-1-55. Res judicata and collateral estoppel prohibition. 

§1-1-56. Death reports, 

§1-1-57. Amnesty. 

51-1-58. Conformity with federal laws. 

51-1-59. Coverage of Indian tribes. 


( 


Chapter 51 NMSA 1978 may be cited as the "Unemployment Compensation Law". 


History: Laws 1936 (S.S.), ch. 1, § 1; 1941 Comp., 
§ 57-801; 1953 Comp., § 59-9-1; Laws 1982, ch. 41, § 1. 

Cross references. — For prisoners working under 
inmate-release program as not entitled to benefits under 
Employment Security Act, see 33-2-47 NMSA 1978. 


ANNOTATIONS 


Purpose of Unemployment Compensation 
Law is to grant benefits promptly to those persons en- 
titled thereto. International Minerals & Chem. Corp. v. 
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Employment Sec. Comm'n, 1967-NMSC-175, 78 N-M. 272, 
430 P.2d 769. 

Administrative bodies to comply with law. — Ad- 
ministrative bodies, however well intentioned, must com- 


ply with the law; and it is necessary that they be required © 


to. do so to prevent any possible abuse. International 
Minerals & Chem. Corp. v. Employment Sec. Comm'n, 
1967-NMSC-175, 78 N.M. 272, 430 P.2d 769. 

Dual payments not prohibited. — Nothing under 
New Mexico law prohibits dual payment of unemploy- 
ment compensation, so long as such payments are not du- 
plicative in nature, 1953-54 Op. Att'y Gen. No. 53-5635. 

Law reviews. — For article, "Unemployment Compen- 
sation in New Mexico," see 11 N.M.L. Rev. 327 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Jur. 2d Unemployment Compensation §§ 4, 5, 13 to 18. 

Constitutionality of unemployment insurance legisla- 
tion, 109 A.L.R. 1346, 118 A.L.R. 1220, 121 A.L.R. 1002. 

Judicial questions regarding unemployment provisions 
of federal Social Security Act and state legislation adopted 
to set up “state plan" contemplated by that act, 118 A.L.R. 
1220, 121 A.L.R. 1002. 

Independent contractor distinguished from employee 
within Unemployment Compensation Law, 124 A.L.R. 
682. 

Trucker using own truck as an independent contractor 
or an employee of concern for which he transports goods, 
within Unemployment Compensation Act, 151 A.L.R. 
1331. 

Vendor-vendee or lessor-lessee relationship, what 
amounts to, as distinguished from employment or service 
relation, within Unemployment Compensation Act, 152 
A.L.R. 520, 164 A.L.R. 1411. 

Exemption of corporations or institutions of a religious, 
charitable or educational character, construction and ap- 
plication of provision of Unemployment Compensation 
Act as to, 155 A.L.R. 369. 

Power of administrative officer to limit period of dis- 
qualification for unemployment benefits, 155 A.L.R. 411. 

Circumstances of abandonment of employment, avail- 
ability for work or nature of excuse for refusing reemploy- 
ment, as affecting right to social security unemployment 
compensation, 158 A.L.R. 396, 165 A.L.R. 1382. 

Election to be subject to Unemployment Compensation 
Act by employer not otherwise within act, 158 A.L.R, 601. 

Musicians or other entertainers as employees of estab- 
lishment in which they perform within meaning of Unem- 
ployment Compensation Act, 158 A.L.R. 915, 172 A.L.R. 325, 

Validity, construction and application of provisions 
of Unemployment Compensation Act as to employment 
units which are affiliated or under common control, 158 
A.L.R. 1327. 

Construction and application of provision in Unemploy- 
ment Compensation Act excluding from the basis of con- 
tribution remuneration in excess of a named amount paid 
to employee, 159 A.L.R. 1197. 

Who is "member of a crew" within meaning of social se- 
curity and unemployment compensation acts, 161 A.L.R. 
842. 

Foreign corporations, what amounts to presence in 
state, so as to render it liable to action therein to recover 
unemployment compensation tax, 161 A.L.R. 1068. 

State banks, insurance companies or building and loan 
associations which are members of federal reserve bank 
or similar federal agency or national banks, as within 
state Unemployment Compensation Act, 165 A.L,R. 1250. 

Conclusiveness in review of administrative determina- 
tion under statutory provisions requiring filing of payroll 
reports for purposes of unemployment insurance, 174 
A.L.R. 410. 

~ Unemployment insurance taxes as payable in respect 
of claims for wages earned before bankruptcy of employer, 
174 A.L.R. 1295. 
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+ Outside piece workers as within Unemployment Com- 
pensation Act, 1 A.L.R.2d 555. 

Successor's treatment under provision of act subjecting 
to its provisions an employer purchasing or succeeding to 


“the business of another employer, 4 A.L.R.2d 721. 


Unemployment compensation benefits where, during 
the base year, employee worked in different states for the 
same employer, 9 A.L.R.2d 646. 

Taxicab driver as employee of owner of cab, or indepen- 
dent contractor, within social security and unemployment 
compensation statutes, 10 A.L.R.2d 369. 

Unemployment compensation as affected by employee's 
or employer's removal from place of business, 13 A.L.R.2d 
874, 21 A.L.R.4th 317. 

Declaratory relief with.respect to unemployment com- 
pensation, 14 A.L.R.2d 826. 

Sickness or disability, leaving employment or unavail- 
ability for particular job or duties because of, as affecting 
right to unemployment compensation, 14 A.L.R,2d 1308, 

Vested right of applicant for unemployment compensa- 
tion in mode and manner of computing benefits in effect at 
time of his discharge or loss of employment, 20 A.L.R.2d 
963. 

Unemployment compensation: right of successor in 
business to experience, or rating of predecessor for pur- 
pose of fixing rate of contributions, 22 A.L.R.2d 673. 

Salesmen on commission as within Vnemploymens 
Compensation Act, 29 A.L.R.2d 751. 

Right to unemployment compensation as affected by, va- 
cation or holiday or payment in lieu, 30 A.L.R.2d 366, 3 
A.L.R.4th 557, 14 A.L.R.4th 1175. 

Political views or conduct as ground for discharge from 
private employment as affecting right to compensation, 51 
A.L.R.2d 742, 29 A.L.R.4th 287, 38 A.L.R.5th 39, 

What constitutes agricultural or farm labor within 
social security or unemployment compensation acts, 53 
A.L.R.2d 406. 

Refusal of nonunion employment as affecting eligibil- 
ity for unemployment compensation benefits, 56 A.L.R.2d 
1015. 

Right to unemployment compensation or social security 
benefits of one working on his own projects or activities, 
65 A.L.R.2d 1182, 

Service charges, made by hotels or restaurants and 
later distributed to waiters or similar employees, as 
"wages" upon which federal or state unemployment taxes 
or contributions are required to be paid, 83 A.L.R.2d 1024. 

Garnishment or harassment by employee's creditor as 
misconduct connected with employment so as to bar un- 
employment compensation, 86 A.L.R.2d 1013. 

Termination of employment as a result of union action 
or pursuant to union contract as "voluntary," 90 A.L. R. 2d 
835. 

Payments received under private supplemental plans 
as affecting rights under state unemployment compensa- 
tion, 91 A.L.R.2d 1211, 

Severance payment as affecting right to unemployment 
compensation, 93 A.L.R.2d 1319. 

Failure or delay with respect to filing or reporting re- 
quirements, as ground for dénial of unemployment com- 
pensation benefits, 97 A.L.R.2d 752. 

Construction, application and effect, with respect to 
withholding, social security and unemployment compen- 
sation taxes, of statutes imposing penalties for tax eva- 
sion or default, 22 A.L.R.3d 8. 

Insubordination of employee as barring unemployment 
compensation, 26 A.L.R.3d 1333, 20 A.L.R.4th 367. 

Negligence or work-connected inefficiency as "miscon- 
duct" barring unemployment compensation, 26 A.L.R.38d 
1356. 

Refusal to work at particular times or on particu- 
lar shifts as affecting eligibility, 35 A.L.R. 3d 1129, 12 
A.L.R.4th 611, 2 A.L.R.5th 475. 
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. Hearsay evidence in proceedings before state adminis- 
trative agencies, 36 A.L.R.3d 12. 


Insurance agents or salesmen as within coverage of 


social security or unemployment compensation acts, 39 
A.L.R.3d 872. 

Political party's liability for contributions under unem- 
ployment compensation acts, 43 A.L.R.3d 1351. 

Retirement pursuant to employer's mandatory retire- 
ment plan as grounds for unemployment compensation 
benefits, 50 A.L.R.3d 880, 

Right to ‘unemployment compensation as affected by re- 
ceipt of pension, 56 A.L.R.3d 520. 

Right to unemployment compensation as affected by re- 
ceipt of Social Security benefits, 56 A.L.R.3d 552. 

Absenteeism, discharge for, effect upon unemployment 
compensation, 58 A.L.R.3d 674. 

Labor disputes or strikes, provisions of unemployment 
compensation acts regarding disqualification for benefits 
because of, 63 A.L.R.3d 88, 

Unemployment compensation: eligibility as affected by 
claimant's insistence upon conditions not common or cus- 
tomary to particular employment, 88 A.L,.R.3d 1353. 

Repayment of unemployment compensation benefits er- 
roneously paid, 90 A.L.R.3d 987. 

Unemployment compensation: eligibility as affected by 
claimant's refusal to work at reduced compensation, 95 
A.L.R.3d 449, 
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Part-time or intermittent workers as covered by or as 
eligible for benefits under state unemployment compensa- 
tion act, 95 A.L.R.3d 891. 

Unemployment compensation: burden of proof as to vol- 
untariness of separation, 73 A.L.R.4th 1093. 

Propriety of telephone testimony or hearings in unem- 
ployment compensation proceedings, 90. A.L.R.4th 532. 

Liability for discharge of employee from private em- 
ployment on ground of political views. or conduct, 38 
A.L.R.5th 39. , ; 

Eligibility for unemployment compensation as_ af- 
fected by claimant's voluntary separation or refusal 
to work alleging that, the work is illegal or immoral, 41 
A.L.R.5th 123. 

What constitutes "agricultural" or "farm" labor within 
social security or unemployment compensation acts, 60 
A.L.R.5th 459. 

Eligibility for unemployment compensation of employee 
who retires voluntarily, 75 A.L.R.5th 339. 

Offsetting unemployment’ benefits received against 
award for backpay in employment discrimination actions, 
66 A.L.R. Fed. 880. 

81 C.J.S8. Social Security and Public Welfare §§ 75 to 
252, 


As used in the Unemployment Compensation Law: 

A. "department" means the workforce solutions department; 

B. "division" means the workforce transition services division of the department, the director 
of the division or an employee of the division exercising authority lawfully delegated to the em- 


ployee, by the director; and 


C. "secretary" means the secretary of workforce solutions or an employee of the department 
exercising authority lawfully delegated to the employee by the secretary. 


History: 1978 Comp. § 51-1-2, enacted by Laws 
1979, ch. 280, § 11; 1991, ch. 122, § 1; e0ur, ch. 249, § 1; 
2007, ch. 200, § 22. 

Repeals. and reenactments. — Lawes 1979, ch. 280, 
$11, repealed former 51-1-2 NMSA 1978, relating to defi- 
nitions of "commission" and ‘executive director," and en- 
acted-a new séction. 

The 2007 amendment, effective July 1, 2007, added 
references to the workforce solutions department, work- 
force transition services division, and the secretary of 
workforce solutions. 

The 2001 amendment, effective een 15, 2001, in- 
serted "the director of the division or an employee of the 


division exercising puberty lawfully delegated to the 


employee by the director" in Subsection B; and inserted 
“or an employee of the department exercising authority 
lawfully delegated to the employee by the.secretary" in 
Subsection C. 

The 1991 amendment, effective April 3, 1991, substi- 
tuted "labor department" for "employment security de- 
partment” in Subsection A; inserted present Subsection 
B; redesignated former Subsection B as present Subsec- 
tion C and substituted "labor" for "employment security" 
therein; and made a related stylistic change. 


51- 1-3. Declaration of state pulstibe polivy. 


As a guide to the interpretation and application of this act, the nite policy of this state is de- 
clared to be as follows:.economic insecurity due to unemployment is a serious menace to the health, 
morals and welfare of the people of this state. Involuntary unemployment is therefore a subject of 
general interest and concern which requires appropriate action by the legislature to prevent its 
spread and to lighten its burden which now so often falls with crushing force upon the unemployed 
worker and his family. The achievement of social security requires protection against this greatest 
hazard of our economic life, This can be provided by encouraging employers to provide more stable 
employment and by the systematic accumulation of funds during periods of employment to pro- 
vide benefits for periods of unemployment, thus maintaining purchasing power and limiting the 
serious social consequences of poor relief assistance. The legislature, therefore, declares that in its 
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considered judgment the public good, and the general welfare of the citizens of this state requires 
the enactment of this measure, for the compulsory setting aside of unemployment reserves to be 
used for the benefit of persons unemployed through no fault of their own. 


History: Laws 1936 (S.S.), ch. 1, § 2; 1941 Comp., 
§ 57-802; 1953 Comp., § 59-9-2. 

Compiler’ s notes, — The term "this act," referred to in 
the first sentence, refers to Laws 1986 (S.S.), ch. 1, which 
is presently compiled as 51-1-1, 51-1-3, 51-1-7, 51-1-8, 51- 
1-18, 51-1-19, 51-1-33, 51-1-84, 51-1-36, 51-1-37, 51-1-38, 
51-1-40 to 51-1-42, 51-1-50, 51-1-52 and 51-1-53 NMSA 
1978. Laws 1982, ch. 41, § 1, amended 51-1-1 NMSA 1978, 
substituting a reference to "Chapter 51 NMSA 1978" for 
"this act." 


ANNOTATIONS 


Section adheres to rule of liberal construction to 
accomplish the remedial and humanitarian ends intended 
by the legislature, Parsons v. Employment Sec. Comm'n, 
1963-NMSC-007, 71 N.M. 405, 379 P.2d 57, 

Unemployment Compensation Law calls for liberal 
construction to the end its remedial and humanitarian 
purposes may be given effect and recognizing that statu- 
tory definitions modify the common-law definitions of 
master and servant. Graham v. Miera, 1955-NMSC-054, 
59 N.M. 379, 285 P.2d 493. 

Unemployment compensation is substantial right 
as matter of public policy, and benefits may not be de- 
nied on the basis of controverted hearsay.alone. Trujillo v, 


Employment Sec, Comm'n, 1980-NMSC-054, 94 N.M. 343, 
610 P.2d 747. 

Claimant has burden of establishing rights. — It 
is the general rule that the claimant has the burden of es- 
tablishing his right to benefits. Moya v. Employment Sec. 
Comm'n, 1969-NMSC-022, 80 N.M. 39, 450 P.2d 925, 

Employer claiming exemption carries heavy bur- 
den. — An employer claiming an exemption from the 
unemployment tax carries a heavy burden because of the 
rule of decision that the grant of an exemption from the 
tax is strictly construed against the claimant. Graham v. 
Miera, 1955-NMSC-054, 59 N.M. 379, 285 P.2d 493, — 

Unemployment benefits given to individual ow- 
ing to forced retirement pursuant to a mandatory re- 
tirement plan is completely in accord with the declaration 
of state policy as concerns New Mexico in this section. Du- 
val Corp. v. Employment Sec. Comm'n, 1972-NMSC- 007, 
83 N.M. 447, 493 P.2d 413. 

Denial of benefits to employee discharged for 
misconduct is consistent with public policy of the 
unemployment compensation law. Warren v, Employment 
Sec. Dep't, 1986-NMSC-061, 104 N.M. 518, 724 P.2d 227. 

Am. Jur, 2d, A.L.R. and C.J.S,. references, — 76 Am. 
Jur. 2d Unemployment Compensation § 2. 

81C.J.S. Social Security and Public Welfare §§ 147, 158, 


212, 225. 


51-1-4. Monetary computation of benefits; payment generally. 


A. All benefits provided herein are payable from the unemployment compensation fund. All 
benefits shall be paid in accordance with rules prescribed by the secretary through employment 
offices or other agencies as the secretary approves by general rule. 

B. Weekly benefits shall be as follows: 

(1) an individual's "weekly benefit amount" is an amount equal to fifty-three and one-half 
percent of the average weekly wage for insured work paid to the individual in that quarter of the 
individual's base period in which total wages were highest. No benefit as so computed may be less 
than ten percent or more than fifty-three and one-half percent of the state's average weekly wage 
for all insured work. The state's average weekly wage shall be computed from all wages reported 
to the department from employing units in accordance with rules of the secretary for the period 
ending June 30 of each calendar year divided by the total number of covered employees divided by 
fifty-two, effective for the benefit years commencing on or after the first Sunday of the following 
calendar year. An individual is not eligible to receive benefits unless the individual has wages in 
at least two quarters of that individual's base period. For the purposes of this subsection, "total 
wages" means all remuneration for insured work, including commissions and bonuses and the 
cash value of all remuneration in a medium other than cash; 

(2) an eligible individual who is unemployed in any week during which the individual is 
in a continued claims status shall be paid, with respect to the week, a benefit in an amount equal 
to the individual's weekly benefit amount, less that part of the wages, if any, or earnings from self- 
employment, payable to the individual with respect to such week that is in excess of one-fifth of 
the individual's weekly benefit amount. For purposes of this subsection only, "wages" includes all 
remuneration for services actually performed in a week for which benefits are claimed, vacation 
pay for a period for which the individual has a definite return-to-work date, wages in lieu of notice 
and back pay for loss of employment but does not include payments through a court for time spent 
in jury service; ss 

(3) notwithstanding any other provision of this section, an eligible individual who, pursu- 
ant to a plan financed in whole or in part by a base-period employer of the individual, is receiving 
a governmental or other pension, retirement pay, annuity or any other similar periodic payment 
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that is based on the previous work of the individual and who is unemployed with respect to any 
week ending subsequent to April 9, 1981 shall be paid with respect to the week, in accordance with 
rules prescribed by the secretary, compensation equal to the individual's weekly benefit amount 
reduced, but not below zero, by the prorated amount of the pension, retirement pay, annuity or 
other similar periodic payment that exceeds the percentage contributed to the plan by the eligible 
individual, The maximum benefit amount payable to the eligible individual shall be an amount 
not more than twenty-six times the individual's reduced weekly benefit amount. If payments re- 
ferred to in this section are being received by an individual under the federal Social Security Act, 
the division shall take into account the individual's contribution and make no reduction in the 
weekly benefit amount; 

(4). in the case of a lump-sum payment of a pension, retirement or retired pay, annuity or 
other similar payment by a base-period employer that is based on the previous work of the indi- 
vidual, the payment shall be allocated, in accordance with rules prescribed by the secretary, and 
shall reduce the amount of unemployment compensation paid, but not below zero, in accordance 
with Paragraph (3) of this subsection; and 

(5). the retroactive payment of a pension, retirement or retired pay, annuity or any other 
similar periodic payment as provided in Paragraphs (3) and (4) of this subsection attributable to 
weeks during which an individual has claimed or has been paid unemployment compensation 
shall be allocated to those weeks and shall reduce the amount of unemployment compensation for 
those weeks, but not below zero, by an amount equal to the prorated amount of the pension. Any 
overpayment of unemployment compensation benefits resulting from the application of the provi- 
sions of this paragraph. shall be recovered from the claimant in accordance with the provisions of 
Section 51-1-838 NMSA 1978. 

C, An individual otherwise eligible for benefits shall be paid for each week of unemployment, 
in addition to the amount payable under Subsection B of this section, the sum of twenty-five dol- 
lars ($25.00) for each unemancipated child under the age of eighteen, up to a maximum of two 
and subject to the maximum stated in Subsection D of this section, of the individual who is in fact 
dependent upon and wholly or mainly supported by the individual, including: 

(1) a-child in the individual's custody pending the adjudication of a petition filed by the 
individual for the adoption of the child in a court of competent jurisdiction; or 

(2) a child for whom the individual, under a decree or order from a court, of competent 
jurisdiction, is required to contribute to the child's support and for whom no other person is receiv- 
ing allowances under the Unemployment Compensation Law if the child is domiciled within the 
United States or its territories or possessions, the payment to be withheld and paid pursuant to 
Section 51-1-37,1 NMSA 1978. 

D. Dependency benefits shall not exceed fifty percent of the individual's weekly benefit rate. 
The amount of dependency benefits determined as of the beginning of an individual's benefit year 
shall not be reduced for the duration of the benefit year, but this provision does not prevent the 
transfer of dependents' benefits from one spouse to another in accordance with this subsection. If 
both the husband and wife receive benefits with respect to a week of unemployment, only one of 
them is entitled to a dependency allowance with respect to a child. The division shall prescribe 
standards as to who may receive a dependency allowance when both the husband and wife are eli- 
gible to receive unemployment compensation benefits. Dependency benefits shall not be paid un- 
less the individual submits documentation satisfactory to the division establishing the existence 
of the claimed dependent. If the provisions of this subsection are satisfied, an otherwise eligible 
individual who has been appointed guardian of a dependent child by a court of competent jurisdic- 
tion shall be paid: dependency benefits. 

E. An otherwise eligible individual is entitled during any benefit year to a total amount of ben- 
efits equal to whichever is the lesser of twenty-six times the individual's weekly benefit amount, 
plus any dependency benefit amount pursuant to Subsections C and D of this section, or sixty per- 
cent of the individual's wages for insured work paid during the individual's base period. 

F. A benefit as determined in Subsection B or C of this section, if not a multiple of one dollar 
($1.00), shall be rounded to the next lower multiple of one dollar ($1.00). 

G. The secretary may prescribe rules to provide for the payment of benefits that are due 
and payable to the legal representative, dependents, relatives or next of kin of claimants since 
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deceased, These rules need not conform with the laws governing successions, and: the payment 
shall be deemed a valid payment to the same extent as if made under a formal administration of 


the succession of the claimant. 


H. The division, on its own initiative, may ratoorhetttene a monetary determination whenever it 
is determined that an error in computation or identity has occurred or that wages of the claimant 
pertinent to such determination but not considered have been newly discovered or that the ben- 
efits have been allowed or denied on the basis of misrepresentation of fact, but no redetermination 
shall be made after one year from the date of the original monetary determination. Notice of a re- 
determination shall be given to all interested parties and shall be subject to an appeal in the same 
manner as the original determination. In the event that an appeal involving an original monetary 
determination is pending at the time a redetermination is issued, the appeal, unless withdrawn, 
shall be treated as an appeal from redetermination. 


History: 1953 Comp., § 59-9-3, enacted by Laws 
1969, ch. 213, § 1; 1977, ch, 321, § 1; 1979, ch. 280, § 12; 
1981, ch. 354, § 1; 1983, ch. 199, § 1; 1985, ch. 31, § 1; 
1990, ch. 18, § 1; 1991, ch. 122, § 2; 1993, ch. 209, § 1; 
1998, ch. 91, § 1; 2000, ch, 3, § 1; 2000, ch. 7, § 1; 2003, ch. 
47, § 1; 1978 Comp., § 51-1-5, repealed and reenacted 
by Laws 2009, ch. 47, § 8; 2005, ch. 3, § 1; 2007, ch. 137, 
§ 1; 2009, ch. 97, § 1; 2010, ch. 55, § 1; 2011, ch. 184, § 1. 

Repeals and reenactments, — Laws 1969, ch, 213, 
§ 1, repealed former 59-9-3, 1953 Comp., relating to ben- 
efits, and enacted a new 59-9-3, 1953 Comp. 

Laws 2008, ch. 47, § 8 repealed Laws 1969, ch. 213, § 1 
and enacted a new section, Laws 2003, ch. 47, § 15 pro- 
vided that the effective date of Laws 2008, ch. 47, 8$ 8 
through 12 was the earliest of the following: 1) June 380, 
2007; or 2) the date that the unemployment compensation 
fund is less than three and three-fourths percent of total 
payrolls pursuant. to the computation provided in Para- 
graph (1) of Subsection I of 51-1-11 NMSA 1978, The com- 
piler was advised that the event a took ae prior 
to the 2005 amendment. | 

Laws 2005, ch. 3, § 6 repealed Bake version of 51-1-4 
NMSA 1978 enacted by Laws 2003, ch. 47, § 8, as amended 
by Laws 2005, ch. 8, § 1 and énacted a few 51-1-4 NMSA 
1978. 

Laws 2007, ch, 187, § 6 repealed Laws 2005, ch, 3,§ 6 
through ia and 13 effective July 1, 2007. 

Cross references, — For the definition of "secretary", 
see 1-1-2 NMSA 1978. 

For unemployment compensation fund, see 51-1-19 
NMSA 1978. 

For the federal Social Security Act, see 42 U.S.C. § 301 
et seq. ik 
The 2011 amendment, effective July 1, 2011, in eh 
section C, lowered the maximum number of emancipated 
children for which an individual may be paid benefits. 

Applicability. — Laws 2011, ch. 184, § 6 provided that 
Laws 2011, ch, 184, § 1 apply to benefit years beginning on 
or after July i 40 la bh 

The 2010 amendment, effective July 1, 2010, in Sub- 
section B(1), deleted "except as provided in Paragraph (2) 
of this subsection"; deleted former Subsection B(2), which 
provided that from July 1, 2009 through June 30, 2011, 
an individual's weekly’ benefit amount was equal to sixty 
percent of the average weekly wage for insured work paid 


in set ated (2) of this subsection" and added Paragraph 
(2) of Subsection B. 

The 2007 amendment, effective July 1, 2007, in- 
ereased the weekly benefit amount to fifty-three and 
one-half percent of the state's average weekly wage and 
increased the dependent allowance benefit to $25, of each 
child under the age of eighteen. See Laws 2005, ch, 3, § 13 
for contingent effective date. 

The 2005 amendment, effective February 8, 2005, in 
Subsection A, substituted "fifty-two and one-half percent of 
the average weekly wage" for "one twenty-sixth of the to- 
tal wages"; added new Subsections C and D; relettered for- 
mer Subsections C through F as Subsections E through H; 
and in Subsection E, added "plus. any dependency benefit 
amount pursuant to Subsections C and D of this section". 

The 2003 amendment, effective March 19, 2003, in 
Subsection A substituted "rules prescribed by" for "such 
regulations as" and deleted "may prescribe” following 
"the secretary" near the middle, substituted "approves" 
for "may" near the end and deleted "approve" at the end; 
substituted "Effective July 1, 2003, weekly" for "Weekly" 


_ at the beginning of Subsection B; in Paragraph B(1) sub- 


stituted "fifty-two and one-half percent of the average 
weekly wage" for "one twenty-sixth of the total wages" 


» near the beginning; added present Subsections C and;D 


and redesignated the subsequent paragraphs accordingly; 
inserted "plus any dependency benefit amount pursuant 
to Subsections C and D of this section" following "weekly 
benefit amount" near, the middle of present. Subsection E; 


.and substituted "rules" for "regulations" throughout the 
_ section, é 


The 2000 amendment, effective July 1, 2000, substi- 
tuted "he has wages in at least two quarters of his base 
period" for "his total base period wages equal at least one 


~ and one-fourth times the wages for insured work in that 
quarter of his base period in which such wages are high- 


est" in the next-to-last sentence of Subsection B(1). 

The 1998 amendment, effective July 1, 1998, addad 
the last sentence in Paragraph B(1). 

The 1993 amendment, effective April 5, 1993, rewrote 


‘the second sentence of Subsection B(2) and added the fi- 


nal sentence of Subsection B(3). 
The 1991 amendment, effective April 3, 1991, rewrote 


~ the catchline, which read "Benefits"; in Subsection B, in- 


to the individual in the quarter of the individual's base | 


period in which total wages were highest, but not less 


than ten percent or more than sixty percent of the state's ° 
average: weekly wage for all insured work; renumbered - 


succeeding paragraphs accordingly; in Subsection B(4), af- 
ter "Paragraph", changed "(4)" to "(3)"; and in Subsection 
B(5), changed "Paragraphs (4) and (5)" to "Paragraphs (3) 
and (4)", 


The 2009 amendment, effective June 19, 2009, in 
Paragraph is of Subsection B, added "except as provided 


serted "during which he is in a continued claims status" 
near the beginning and added the language beginning 
"for purposes of this section" at the end of Paragraph (2) 
and substituted "April 9, 1981" for "the effective date of 
this act" and "secretary" for "department" near the mid- 
dle of Paragraph (3); substituted "or" for "and" preceding 


"sixty percent" in pies dies C; and added Subsections 
-Kian 


dF. 

The 1990 a easdindii effective February 28, 1990, 
in Paragraph (3) of Subsection B, made minor stylistic 
changes in the first sentence and substituted "amount not 
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more than" for "amount equal to" in the second sentence; 
and in Paragraph (4) of Subsection B, made a stylistic 
change and deleted "to applicable periods to which such 
payments are reasonably attributable, following the last 
week worked prior to retirement" following "the secretary". 


ANNOTATIONS 


‘Law unambiguous and in harmony with federal 
law. — The Unemployment Compensation Law is not 
ambiguous with regard to the definition of "regular" and 
"extended" benefits and is not in conflict with federal stat- 
utes and regulations. New Mexico Hosp. Ass'n v. Employ- 
ment Sec. Comm'n, 1979-NMSC-048, 92 N.M. 725, 594 
P.2d 1181. 

"Regular" and "extended" benefits defined. — "Reg- 
ular" benefits are those benefits provided under this sec- 
tion for 26 weeks and "extended" benefits are those ben- 
efits payable under Section 51-1-48 NMSA 1978 during 
an extended benefit period to those claimants who have 
exhausted all their rights to regular benefits. New Mexico 
Hosp. Ass'n v. Employment Sec. Comm'n, 1979-NMSC-048, 
92 N.M. 725, 594 P.2d 1181. 

Social security payments were not deductible 
from unemployment benefits under the 1991 version 
of Subsection B(3). The 1993 amendment was meant to 
clarify the existing law rather than change the law. Wasko 
v. New Mexico Dep't of Labor, 1994-NMSC-076, 118 N.M. 
82, 879 P.2d 83. 


51-1-5. Benefit eligibility conditions. 


No private right of action for interference with 
recovery of unemployment compensation. — A ter- 
minated employee who alleged that her employer's testi- 
mony prevented her from receiving unemployment bene- 
fits had no private right of action against the employer for 
interference with recovery of unemployment compensa- 
tion. Stock v. Grantham, 1998-NMCA-081, 125 N.M. 564, 
964 P.2d 125, cert. denied, 125 N.M. 322, 961 P.2d°167. 

Law reviews. — For article, "Unemployment Compen- 
sation in New Mexico," see 11 N.M.L. Rev. 327 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 76 Am. 
Jur. 2d Unemployment Compensation §§ 13 to 16. 

Alien's right to unemployment compensation benefits, 
87 A.L.R.3d 694. 

Reductions to back pay awards under Title VII of Civil 
Rights Act of 1964 (42 USCS §§ 2000e et seq.), 185 A.L.R. 
Fed. 1 

Period of time covered by back pay award under Title 
VII of Civil Rights Act of 1964 (42 USCS 88 2000e et seq.), 
137 A.L.R. Fed. 1 

Allowance and rates of interest on backpay award under 
Title VII of Civil Rights Act of 1964 (42 USCS §§ 2000e et 
seq.), 188 A.L.R. Fed. 1 

Additions to back pay awards under Title VII of Civil 
Rights Act of 1964 (42 USCA §§ 2000(e) et seq.), 146 
A.L,R. Fed. 403. 

81C.J.S. Social Security and Public Welfare §§ 146, 218, 
241 to 246, 274, 292 to 294. 


A.. An unemployed individual shall be eligible to receive benefits with respect to any week only 


if the individual: 


(1) has made a claim for benefits with respect to such week in accordance with such rules 


as the secretary may prescribe; 


(2) has registered for work at, and thereafter continued to report at, an employment office 


in accordance with such rules as the secretary may prescribe, except that the secretary may, by 
rule, waive or alter either or both of the requirements of this paragraph as to individuals attached 
to regular jobs and as to such other types of cases or situations with respect to which the secretary 
finds that compliance with such requirements would be oppressive or would be inconsistent with 
the purposes of the Unemployment Compensation Law. No such rule shall conflict with Subsection 
A of Section 51-1-4 NMSA 1978; 

(3) is able to work and is available for work and is actively seeking permanent full-time 
work or part-time work in accordance with Subsection I of Section 51-1-42 NMSA 1978 and in 
accordance with the terms, conditions and hours common in the occupation.or business in which 
the individual is seeking work, except that the secretary may, by rule, waive this requirement for 
individuals who are on temporary layoff status from their regular employment with an assurance 
from their employers that the layoff shall not exceed four weeks or who have an express offer.in 
writing of substantially full-time work that will begin within a period not exceeding four weeks; 

(4) has been unemployed for a waiting period of one week. A week shall not be counted as 
a week of unemployment for the purposes of this paragraph: 

(a) unless it occurs within the benefit year that includes the week with respect to 
which the individual claims payment of benefits; 

(b) if benefits have been paid with respect thereto; and 

(c) unless the individual was eligible for benefits with respect thereto as provided in 
this section and Section 51-1-7 NMSA 1978, except for the requirements of this subsection and of 
Subsection D of Section 51-1-7 NMSA 1978; 

(5) has been paid wages in at least two quarters of the individual's base period; 

(6) has reported to an office of the division in accordance with the rules of the secretary 
for the purpose of an examination and review of the individual's availability for and search for 
work, for employment counseling, referral and placement and for participation in a job finding or 
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employability training and development program. An individual shall not be denied benefits un- 
der this section for any week that the individual is participating in a job finding or employability 
training and development program; and 

(7) participates in reemployment ‘services, such as job search assistance services, if the 
division determines that the individual is likely to exhaust regular benefits and needs reemploy- 
ment services pursuant to a profiling system established by the division, unless the division deter- 
mines that: . | 

(a) the individual Hay cpintstad such services; or 
(b). there is justifiable cause for the individual's failure to Batti plete in the services. 
B. A benefit year as provided in Section 51-1-4 NMSA 1978 and Subsection P of Section 51-1- 
42 NMSA 1978 may be established; provided an individual may not receive benefits in a benefit 
year unless, subsequent to the beginning of the immediately preceding benefit year during which | 
the individual received benefits, the individual performed service in "employment", as defined in 
Subsection F of Section 51-1-42 NMSA 1978, and earned remuneration for such service in an 
amount equal to at least five times the individual's weekly benefit amount. 
C. Benefits based on service in employment defined in Paragraph (8) of Subsection F of Sec- 
tion 51-1-42 and Section 51-1-43 NMSA 1978 are to be paid in the same amount, on the same 
terms and subject to the same conditions as compensation payable on the basis of other services 
subject to the Unemployment Compensation Law; except that: 

(1) benefits based on services performed in an instructional, research or principal sigkiritnih 
istrative capacity for an educational institution shall not be paid for any week of unemployment 
commencing during the period between two successive academic years or terms or, when an agree- 
ment provides for a similar period between two regular but not successive terms, during such 
period or during a period of paid sabbatical leave provided for in the individual's contract, to any 
individual if the individual performs such services in the first of such academic years or terms and 
if there is a contract or ‘a reasonable assurance that'the individual will perform services in any 
such capacity for any educational institution in the second of such academic years or terms; ~ 

(2) benefits based on services performed for an educational institution other than in an 
instructional, research or principal administrative capacity shall not be paid for any week of un- 
employment commencing during a period between two successive academic years or terms if the 
services are performed in the first of such academic years or terms and there is a reasonable as- 
surance that the individual will perform services for any educational institution in the second of 
such academic years or terms. If compensation is denied to an individual under this paragraph 
and the individual was not offered an opportunity to perform such services for the educational 
institution for the second of such academic years or terms, the individual shall be entitled to‘a 
retroactive payment of benefits for each week for which the individual filed a claim and certified 
for benefits in accordance with the rules of the division and for which benefits were denied solely 
by reason of this paragraph; 

(3) benefits shall be denied to any individual for any week that commences aking an es- 
tablished and customary vacation period or holiday recess if the individual performs any services 
described in Paragraphs (1) and (2) of this subsection in the period immediately before such period 
of vacation or holiday recess and there is a reasonable assurance that the individual will perform 
any such services in the period immediately following such vacation period or holiday recess; 

(4) benefits shall not be payable on the basis of services specified in Paragraphs (1) and 
(2) of this subsection during the periods specified in Paragraphs (1), (2) and (8) of this subsection 
to any individual who performed such services in or to or on behalf of an educational institution 
while in the employ of a state or local governmental sap a service agency or other govern- 
mental entity or nonprofit organization; and 

(5) for the purpose of this subsection, to the extent permitted by federal law, "reasonable 
assurance" means a reasonable expectation of employment in a similar'capacity in the second of 
such academic years or terms based upon a consideration of all relevant factors, including the his- 
torical pattern of reemployment in such capacity, a reasonable anticipation that such employment 
will be available and a reasonable notice or understanding that the individual will be eben fop 
and offered employment in a similar pele 
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D. Paragraphs (1), (2), (3), (4) and (5) of Subsection C of this section shall apply to services per- 
formed for all educational institutions, public or private, for profit or nonprofit, which are operated 
in this state or subject to an agreement for coverage under the Unemployment Compensation Law 
of this state, unless otherwise exempt by law. 

EK. Notwithstanding any other provisions of this section or Section 51-1-7 NMSA 1978, no oth- 
erwise eligible individual is to be denied benefits for any week because the individual is in training 
with the approval of the division nor is the individual to be denied benefits by reason of application 
of provisions in Paragraph (3) of Subsection A of this section or Paragraph (3) of Subsection A of 
Section 51-1-7 NMSA 1978 with respect to any week in which the individual is in training with the 
approval of the division, The secretary shall provide, by rule, standards for approved training and 
the conditions for approving training for claimants, including any training approved or authorized 
for approval pursuant to Section 236(a)(1) and (2) of the federal Trade Act of 1974, as amended, or 
required to be approved as a condition for certification of the state's Unemployment Compensation 
Law by the United States secretary of labor. 

F. Notwithstanding any other provisions of this section, benefits shall not be payable on the 
basis of services performed by an alien unless such alien is an individual who was lawfully admit- 
ted for permanent residence at the time the services were performed, was lawfully present for the 
purposes of performing the services or was permanently residing in the United States under color 
of law at the time the services were performed, including an alien who was ‘lawfully present in the 
United States as a result of the application of the provisions of Section 212(d)(5) of the federal Im- 
migration and Nationality Act; provided that: 

_ (1) any information required of individuals applying for benefits to determine their eligi- 
bility for benefits under this subsection sian be uniformly required from all applicants for ben- 
efits; and 

(2) an individual shall not be sepia benefits because of the individual's alien status ex- 
cept upon.a preponderance of the evidence. 

G. Notwithstanding any other provision of this section, benefits shall not be paid to any indi- - 
vidual on the basis of any services substantially all of which consist of participating in sports or 
athletic events or training or preparing to so participate for any week that commences during the 
period between two successive sport seasons, or similar periods, if the individual performed the 
services in the first of such seasons, or similar periods, and there is a reasonable assurance that 
the individual will perform the services in the latter of such seasons or similar periods. 

H. Students who are enrolled in a full-time course schedule in an educational or training in- 
stitution or program, other than those persons in an approved vocational training program in ac- 
cordance with Subsection E of this section, shall not be eligible for unemployment benefits unless 
the individual can demonstrate to the division's satisfaction that the individual is able, available 
and actively seeking full- or part-time work in accordance with rules prescribed by the secretary. 

I. As used in this subsection, "seasonal ski employee" means an employee who has not worked 
for a ski area operator for more than six consecutive months of the previous twelve months or nine 
of the previous twelve months. An employee of a ski area operator who has worked for a ski area 
operator for six consecutive months of the previous twelve months or nine of the previous twelve 
months shall not be considered a seasonal aki employee. The following benefit eligibility conditions 
apply to a seasonal ski employee: 

(1) except as provided in Paragraphs (2) and (3) of this subsection, a seasonal ski employee 
employed by a ski area operator on a regular seasonal basis shall be ineligible for a week of unem- 
ployment benefits that commences during a period between two successive ski seasons unless the 
individual establishes to the satisfaction of the secretary that the individual is available vi and is 
making an active search for permanent full-time work; 

(2) a Seasonal ski employee who has been employed by a ski area seat ait two 
successive ski seasons shall be presumed to be unavailable for permanent new work during a 
period after the second successive ski season that the individual was employed as a seasonal ski 
employee; and 

(3) the presumption described in Paragraph (2) of this subsection shall not arise as to any 
seasonal ski employee who has been employed by the same ski area operator during two successive 
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ski seasons and has resided continuously for at least twelve successive months and continues to 
reside in the county in which the ski area facility is located. 

J. Notwithstanding any other provision of this section, an otherwise eligible individual shall 
not be denied benefits for any week by reason of the application of Paragraph (3) of Subsection A of 
this section because the individual is before any court of the United States ¢ or any state pursuant 
to a lawfully issued summons to appear for jury duty. ¥ 


History: 1958 Comp., § 59-9-4, enacted by Laws 
1969, ch, 218, § 2; 1971, ch. 209, § 1; 1977, ch. 321, § 2; 
1978, ch, 165, § 1; 1979, ch. 280, § 13; 1981, ch. 354, § 2; 
1982, ch. 41, § 2; 1983, ch. 199, § 2; 1984, ch. 45, § 1; 
1987, ch. 68, § 1; 1987, ch. 302, § 1; 1988, ch. 130, § 1; 
1990, ch. 18, § 2; 1991, ch. 122, § 3; 1993, ch. 209, § 2; 
1995, ch. 196, § 1; 2000, ch. 3, § 2; 2000, ch. 7, § 2; 2003, 
ch. 47, § 2; repealed and reenacted by Laws 2008, ch. 
47, § 9; 2005, ch. 3, § 2; 2011, ch. 184, § 2. 

Repeals and reenactments, — Laws 1969, ch. 213, 
§ 1, repealed former 59-9-4, 1953 Comp.,, relating to ben- 
efit eligibility condition, and enacted a new 59-9-4, 1953 
Comp, | 

Laws 2007, ch. 137, § 6 repealed Laws 2005, ch. 3, § 7 
effective July 1, 2007. Laws 2005, ch. 8, § 7 would have 
repealed and reenacted this section, however it was re- 
pealed prior to taking effect. 

Cross references. — For the federal Immigration and 
Nationality Act, see 8 U.S.C. §§ 1101 to 1508. 

The 2011 amendment, effective July 1, 2011, prohib- 
ited the payment of unemployment benefits to full-time 
students unless they demonstrate that they are seeking 
full or part time work. 

Applicability. — Laws 2011, ch. 184, § 6 provided that 
Laws 2011, ch. 184, § 2 applies to benefit years beginning 
on or after July 1, 2011. 

The 2005 amendment, effective February 8, 2005, 
in Subsection A(3), replaced "and substantially full-time 
work" with "full-time work or part-time work in accor- 
dance with Subsection I of Section 51-1-42 NMSA 1978 
and"; in Subsection E, inserted "or attending school on a 
full time basis" after "individual is training"; deleted for- 
mer Subsection H relating to students who are enrolled in 
a full time course schedule; and relettered Subsections I 
and J as Subsections H and I. 

The 2003 amendment, amended Laws 1969, ch. 213, 
§ 2, as:amended by Laws 2008, ch. 8, § 2 (repealed by Laws 
2003, ch. 47, § 14), and Laws 2000, ch. 7, § 2, effective Janu- 
ary 1, 2004, substituted "rules" for "regulations" through- 
out the section; in Paragraph A(3) deleted "and substan- 
tially" following "seeking permanent" near the beginning, 
inserted. "work or part-time" following "full-time", inserted 
"in accordance with Subsection I of Section 51-1-42 NMSA 
1978 and" following "work"; substituted "D" for "E" near the 
end of Subparagraph A(4)(c); in Subsection E(2) inserted 
"or attending school.on a full-time basis" following “in 
training" near the beginning, substituted "Paragraph (8) of 
Subsection A" for "Subsection C" near the middle, inserted 
"or attending school on a full-time basis" following "is in 


period" for "during his base period, been paid wages for 
insured work totaling not less than one and one-fourth his 
high-quarter wages" in Subsection A(5) and substituted 
"at least five" for "the lesser of three-thirteenths of the 
individual's high-quarter wages and six" near the end of 
Subsection B. 

The 1995 amendment, effective April 6, 1995, substi- 
tuted "employers" for "employer" in Paragraph (8) of Sub- 
section A, added Paragraph (7) of Subsection A, and made 
minor stylistic changes throughout the section. 

The 1998 amendment, effective April 5, 1998, substi- 
tuted "Section 212(d)(5)" for "Sections 203(a)(7) or 212(d) 
(5)" near the end of the introductory paragraph of Subsec- _ 


_tion F, 


The 1991 amendment, effective April 3, 1991, sub- 
stituted "division" for "department" throughout the sec- 
tion; inserted "operator" following "ski area" throughout 
Subsection I; in Paragraph (3) of Subsection (I), inserted 
"facility" preceding "is located" and deleted "if that county 
has an unemployment rate of more than twelve percent" 
at the end of the paragraph; added Subsection J; and 
made a minor stylistic change in Subsection G, 

The 1990 amendment, effective February 28, 1990, 
rewrote Subsection F which read "Notwithstanding any 
other provisions of this section, benefits based on services 
performed by an alien shall not be payable unless such 
alien is an individual who was lawfully admitted for per- 
manent residence, was lawfully present for purposes of 
performing such services, or was permanently residing in 
the United States under color of law at the time such ser- 
vices were performed; provided that" and made stylistic 
changes in Paragraph (8) of Subsection A, Paragraph (3) 
of Subsection C and:Paragraph (1) of Subsection I. 


ANNOTATIONS 


Period between academic terms. — Where school edu- 
cational aides had reasonable assurance of employment for 
the successive academic year, and the aides were furloughed 
for seventeen weeks rather than the normal ten. weeks due 
to budget cuts, the aides were entitled to unemployment 
benefits for the seven extra weeks of unemployment that 
did not fall between the ordinary terms of employment dur- 
ing the academic year. Ortiz v. New Mexico Emp't Sec. Dep't, 
1986-NMCA-133, 105 N.M. 318, 731 P.2d 13857, 

Availability. — An employee who, through no fault of 


'.'the employee, is unable to provide transportation to and 


training" near the middle; and deleted former Subsection H . 


and redesignated subsequent subsections accordingly. 

Laws 2008, ch. 47, § 15 provided that the effective date 
of the provisions of Laws 2008, ch. 47, §§ 8 through 12 
was the earliest of (1) June 30, 2007; or (2) the date that 
the unemployment compensation fund is less than three 
and three-fourths percent of total payrolls pursuant to the 
computation provided in Paragraph (1) of Subsection I of 
51-1-11 NMSA 1978. 

The compiler was informed that the event described in 
Laws 2003, ch, 47, § 15 occurred prior to the enactment of 
the 2005 amendment. 

The 2000 amendment, effective July 1, 2000, substi- 
tuted "been paid wages in at least two quarters of his base 
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from work, who would not work a day shift of eight hours 
for five days, and who refused to work from 3:30 p.m. to 
10:30 a.m. Monday through Friday and 8:00 a.m. to 2:30 
a.m, on Saturday, was not available for work. Moya v. Em- 
ployment Sec. Comm'n, 1969-NMSC-022, 80 N.M. 39, 450 
P.2d 925. , 
Where the employee quit a job as a grocery clerk to ac- 
company the employee's spouse, who had been laid off 
from the spouse's job, to a small rural community where 
they owned property; the rural community had only one 
grocery store which hired one clerk; there was another 
grocery store in a rural community twelve miles distant; 
and the employee applied regularly at both grocery stores, 
the employee had not removed the employee from the la- 
bor market and was not disqualified from receiving unem- 
ployment compensation benefits. Parsons v. Employment 
Sec, Comm'n, 1963-NMSC-007, 71 N.M. 405, 3879 P.2d 57. 
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51-1-6. Periods of time not counted in determining eligibility for 
unemployment compensation. 


Any person who has had a continuous period of sickness or injury for which he received benefits 
under the Workmen's [Workers'] Compensation Act [Chapter 52, Article 1 NMSA 1978] or the New 
Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978] and who, in fact, has been 
unavailable for employment within the meaning of the Unemployment Compensation Law [Chap- 
ter 51 NMSA 1978] shall be entitled, if he was eligible before the sickness or injury occurred, to 
apply for and receive such unemployment compensation benefits as he would have been eligible to 
receive if he had been involuntarily separated from work at the time of the occurrence of the sick- 
ness or injury. The right to unemployment compensation benefits shall not be preserved under this 
section unless a claim for benefits is filed with respect to a week that is not later than the fourth 
calendar week after the termination of the continuous period of compensated sickness or injury, 
and unless such week is within the thirty-six month period that follows the date of the commence- 
ment of the continuous period of sickness or injury. In the event that any person has received a 
lump-sum award in settlement of his claim under the Workmen's [Workers'] Compensation Act or 
the New Mexico Occupational Disease Disablement Law, that person's continuous period of sick- 
ness or injury shall be deemed to have terminated, and he must file his claim for unemployment 
benefits within four weeks after the award or settlement. 


History: 1953 Comp., § 59-9-4.1, enacted by Laws 
1969, ch, 214, § 1; 1985, ch. 31, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1987, ch. 235, § 1 renamed the "Workmen's Com- 
pensation Act" as the "Workers' Compensation Act". 


ANNOTATIONS 


Claim barred if not filed within four weeks. — 
Claim was barred by this section where claimant did not 
file for benefits within four weeks of receiving lump sum 


settlement, where claimant failed to meet his burden of 
proving that a lump sum settlement that he received was 
for partial disability extending into future and that the 
four-week provision would, thus, not bar his claim. San- 
tiago v. New Mexico Emp't Sec. Dep't, 1984-NMCA-065, 
101 N.M. 887, 683. P.2d 69. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 76 Am. 
Jur, 2d Unemployment Compensation § 35. 

Discharge for absenteeism or tardiness as affecting 
right to unemployment compensation, 58 A.L.R.3d 674. 

81 C.J.S. Social Security and Public Welfare § 160. 


51- 1-7, Disqualification for benefits. 


A. An individual shall be disqualified for and shall not be eligible to receive benefits: 

(1) ifit is determined by the division that the individual left employment voluntarily with- 
out good cause in connection with the employment. No individual shall receive benefits until the 
division has contacted the former employer and determined whether the individual left the em- 
ployment voluntarily; provided, however, that a person shall not be denied benefits under this 
paragraph: 

(a) solely on the basis of pregnancy or the termination of pregnancy; 

(b) because of domestic abuse evidenced by medical documentation, legal aaenenee 
tion or a sworn statement from the claimant; or 

(c) if the person voluntarily left work to relocate nana of a spouse, who is in the 
military service of the United States or the New Mexico national guard, receiving permanent 
change of station orders, activation orders or unit deployment orders; 

(2) if it is determined by the division that the individual Bae been discharged for miscon- 
duct connected with the individual's employment; or 

(3) if it is determined by the division that the individual has failed without good cause 
either to apply for available, suitable work when so directed or referred by the division or to accept 
suitable work when offered. a 

B. In determining whether or not any work is suitable for an individual pursuant to Paragraph 
(3) of Subsection A of this section, the division shall consider the degree of risk involved to the 
individual's health, safety and morals, the individual's physical fitness, prior training, approved 
training, experience, prior earnings, length of unemployment and prospects for securing local work 
in the individual's customary occupation and the distance of available work from the individual's 
residence. Notwithstanding any other provisions of the Unemployment Compensation Law, no 
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work shall be deemed suitable and benefits shall not be denied under the Unemployment Compen- 
sation Law to any otherwise eligible individual for refusing to accept new work under any of the 
following conditions: 

(1) ifthe position offered is vacant due directly to a strike, lockout or other labor dispute; 

(2) if the wages, hours or other conditions of the work offered are substantially less favor- 

able to the individual than those prevailing for similar work in the locality; or 

(3). if, as a condition of being employed, the individual would be required ‘to join a company 
union or to resign from or refrain from joining any bona fide labor organizations. 

C. An individual shall be disqualified for, and shall not‘be eligible to receive, benefits for any 
week with respect to which the division finds that the individual's unemployment is due to a labor 
dispute at the factory, establishment or other premises at which the individual is or was last em- 
ployed; provided that this subsection shall not apply if it is shown to the satisfaction of the division 
that: 

(1) the individual is not pantihdeadtier in or directly interested in the labor dispute; aes 

(2) the individual does not belong to a grade or class of workers of which, immediately 
before the commencement of the labor dispute, there were members employed at the premises 
at which the labor dispute occurs, any of whom are participating in or directly interested in the 
dispute; provided that if in any case separate branches of work that are commonly conducted in 
separate businesses in separate premises are conducted in separate departments of the same 
premises, each such department shall, for the ge aa of this subsection, be deemed to be a sepa- 
rate factory, establishment or other premises. 

D. An individual shall be disqualified for, and shall not be eligible to receive, benefits for any 
week with respect to which, or a part of which, the individual has received or is seeking, through 
any agency other than the division, unemployment benefits under an unemployment compensa- 
tion law of another state or of the United States; provided that if the appropriate agency of such 
other state or of the United States finally determines that the individual is not entitled to such 
unemployment benefits, this disqualification shall not apply. 

EK. A disqualification pursuant to Paragraph (1) or (2) of Subsection A of this section shall con- 
tinue for the duration of the individual's unemployment and until the individual has earned wages 
in bona fide employment other than self-employment, as provided by rule of the secretary, in an 
amount equivalent to five times the individual's weekly benefit otherwise payable. A disqualifica- 
tion pursuant to Paragraph (3) of Subsection A of this section shall include the week the failure 
occurred and shall continue for the duration of the individual's unemployment and until the in- 
dividual has earned wages in bona fide employment other than self-employment, as provided by 
rule of the secretary, in an amount equivalent to five times the individual's weekly benefit amount 
otherwise payable; provided that no more than one such disqualification shall be imposed upon an 
individual for failure to apply for or accept the same position; or a similar position, with the same 
employer, except upon a determination by the division of bak nak lye pursuant to Subsection 
C of this section. 

F. As used in this section: 

(1) "domestic abuse" means that farm as defined in Section 40-13-2 NMSA 1978; and 
(2) "employment" means employment by the individual's last employer as defined by rules 
of the secretary. 


' 


History: Laws 1936 (S.S,), ch. 1, § 5; 1989, ch. 175, | ‘and three-fourths percent of total payrolls pursuant to the 


§ 3; 1941 Comp., § 57-805; Laws 1941, ch. 205, § 3; computation provided in Paragraph (1) of Subsection I of 
1943, ch. 103, § 3; 1953 Comp., § 59-9-5; Laws 1958, ch. 51-1-11 NMSA 1978, 
121, § 3; 1975, ch. 351, § 1; 1977, ch. 821, § 8; 1979, ch. - Laws 2007, ch. 137, § 6 repealed Laws 2005, ch. 3, § 8 
280, § 14; 1981, ch. 354, § 3; 1983, ch,.199, § 3; 1991, ch. effective July 1, 2007, Laws 2005, ch. 8, § 8 would have 
122, § 4; 2003, ch. 47, § 3; 2008, ch. 47, § 10; 2005, ch. 3, repealed and reenacted this section, however it was re- 
§ 3; 2005, ch. 255, § 1; 2011, ch. 184, § 3. pealed prior to taking effect. 

Repeals and reenactments. — Laws 2008, ch. 47, © The 2011 amendment, effective July 1, 2011, in Sub- 
§ 10 repealed Laws 1969, ch. 218, § 5 as amended by section B, eliminated full-time students from potential 
Laws 2003, ch. 47, §.3 and enacted a new 51-1-7 NMSA - qualification for unemployment benefits. 
1978, Laws 2008, ch. 47, § 15 provided that the effective Applicability. — Laws 2011, ch. 184, § 6 provided that 


date of Laws 2008, ch. 47, §§ 8 through 12 was the earli- ‘Laws 2011, ch. 184, § 3 apply to benefit years eae on 
est of the following: 1) June 80, 2007; or.2) the date that or after July 1, 2011. 
the unemployment compensation fund is less than three 
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The 2005 amendment, effective June 17, 2005, added 
Subsection A(1)(c). 

The 20038 amendment, effective March 19, 2003, re- 
wrote the section ‘and added Subsections E and F. 

Laws 2003, ch. 47, § 15 provided that the effective date 
of Laws 2003, ch. 47, §§ 8 through 12 was the earliest of 
the following: 1) June 30, 2007; or 2) the date that the 
unemployment compensation fund is less than three and 
three-fourths percent of total payrolls pursuant to the 
computation provided in Paragraph (1) of Subsection I of 
51-1-11 NMSA 1978. 

The compiler was informed that the event described in 
Laws 2008, ch, 47, § 15 occurred prior to the enactment of 
the 2005 amendment. 

The 1991 amendment, effective April 3, 1991, substi- 
tuted "division" for "department" throughout the section 
and "secretary" for "department" in Subsections A, B and 
C; in both Subsections A and B, added the first full sen- 
tences and deleted "insured work or" following "earned 
wages in" in the final sentence; and deleted "insured work 
or such" following "earned wages in" in the first full sen- 
tence in Subsection C, ; 


ANNOTATIONS 
I. GENERAL CONSIDERATION 
II. VOLUNTARY TERMINATION 
Ill. GOOD FAITH 
IV. MISCONDUCT 
V. AVAILABILITY 
VI. LABOR DISPUTES 
VII. SUITABLE WORK 


I, GENERAL CONSIDERATION 


Supreme court is clearly committed to liberal in- 
terpretation of the Unemployment Compensation Act, 
so as to provide sustenance to those who are unemployed 
through no fault of their own and who are willing and 
ready to work if given the opportunity. Wilson v. Employ- 
ment Sec. Comm'n, 1963-NMSC-085, 74 N.M. 38, 389 P.2d 
855. 

No right of reconsideration after decision ren- 
dered. — After the commission (now division) has ren- 
dered its decision it has exercised the express power 
conferred by the act upon it. No right of reconsideration 
remains., Kennecott Copper Corp. v. Employment. Sec. 
Comm'n, 1967-NMSC-182, 78 N.M. 398, 432 P.2d 109, 

Deputy limited to making and submitting find- 
ings to division. — The power of decision; under former 
section dealing with payment of benefits in labor dispute 
situations, is in the commission (now division), and the 
deputy's function is limited to making and submitting his 
findings to it. Kennecott Copper Corp. v. Employment Sec. 
Comm'n, 1967-NMSC-182, 78 N.M. 398, 432 P.2d 109. 

Division quasi-judicial in nature. — The express 
power granted the commission (now division) by the leg-. 
islature is quasi-judicial in its nature and authorizes the 
commission (division) to decide issues submitted under 
the labor dispute provisions of this section, Kennecott Cop- 
per Corp. v. Employment Sec. Comm'n, 1967-NMSC-182, 
78 N.M. 398, 432 P.2d 109. 

The term "employment", as used in Subsection A. 
— Because the determination of benefits rests upon a 
claimant's base-period employment, the term "employ- 
ment"; as used in Subsection A (now A(1)), logically can 
refer only to employment during which base-period 
wages were earned. Lopez v..Employment See. Div., 
1990-NMSC-102, 111 N.M 104, 802 P.2d 9. 

One-day absence from temporary work assign- 
ment, — Where claimant had qualified for benefits using 
the base-period employment with the job from which he 
had been laid off and remained eligible to receive benefits 
so long as he continued to satisfy conditions of eligibility 
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each week, which included reporting any wages earned 
through temporary work assignments, claimant's one-day 
absence from a temporary work assignment did not pro- 
vide a legal basis for disqualification from benefits under 
Subsection A (now A(1)). Bradley v. New Mexico Dep't of 
Labor Emp't Sec, Div., 1991-NMSC-024,.111 N.M. 524, 
807 P.2d 222, 

Standard on review by trial court. — The standard 
to be applied by a trial court in reviewing a decision of 
the division is, if the court determines that the findings 
are supported by substantial evidence, those findings are 
binding on the district court. However, should the dis- 
trict court determine that they are not so supported, the 
district court must make its own findings from the evi- 
dence presented. Donovan v. New Mexico Emp't Sec. Dep't, 
1982-NMSC-008, 97 N.M. 293, 639 P.2d 580. 


II], VOLUNTARY TERMINATION 


"Voluntary" requirement of the Unemployment Com- 
pensation Law is clear and unambiguous, and should be 
accorded its ordinary meaning. LeMon v. Employment Sec. 
Comm'n, 1976-NMSC-064, 89 N.M. 549, 555 P.2d 372. 

Leaving employment to attend school deemed 
voluntary. — Leaving one's employment to attend school 
is generally regarded to be a voluntary leaving without 
good cause related to the employment. Phelps Dodge Corp. 
v. New Mexico Emp't Sec. Dep't, 1983-NMSC-068, 100 
N.M. 246, 669 P.2d 255. 

Voluntary leaving disqualification not applicable 
to strikers. — The terms "leaving work" or "left his work" 
as used in unemployment compensation laws refer only to 
a severance of the employment relation and do not include 
a temporary interruption in the performance of services. 
Strikers who have temporarily interrupted their employ- 
ment because of a labor dispute have not been deemed to 
have terminated the employment relationship and the 
voluntary leaving disqualification has no application to 
them. Albuquerque-Phoenix Express, Inc. v. Employment 
Sec, Comm'n, 1975-NMSC-069, 88 N.M. 596, 544 P.2d 
1161. 

Where claimant was discharged pursuant to man- 
datory retirement plan, it was held he did not leave 
his employment on a voluntary basis, and was entitled 
to the benefits of the unemployment compensation laws, 
and, furthermore, the employer cannot be relieved of the 
charges on its experience rating account. Duval Corp. v. 
Employment Sec. Comm'n, 1972-NMSC-007, 83 N.M. 447, 
493 P.2d 413. 

Voluntary abandonment of employment not es- 
tablished, — Since the employee, suffering from a debili- 
tating illness, had taken steps to remain employed by ap- 
plying for transfers, workers' compensation, and disability, 
she did not abandon her employment as a matter of law. 
Fitzhugh v. New Mexico Dep't of Labor, 1996-NMSC-044, 
122 N.M. 178, 922 P.2d 555. 


III. GOOD FAITH 


Good cause is an objective measure of real, sub- 
stantial and reasonable circumstances which would cause 
the average able and qualified worker to quit gainful 
employment. Molenda v. Thomsen, 1989-NMSC-022, 108 
N.M. 380, 772 P.2d 1303. 

Good cause includes the concept of good faith; a 
genuine desire to work and be self-supporting absent fraud. 
Molenda v. Thomsen, 108 N.M. 380, 1989-NMSC-022, 772 
P.2d 1303. 

"Good cause", proper notice requirement met. — 
Since the requisite causal connection between claimant's 
secretarial duties at work and her lower-back physical 
condition was established through direct uncontroverted 
medical testimony, and it was undisputed that claim- 
ant had asked for, and been categorically denied, any 
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reassignment before tendering her resignation, "the good 
cause" demands of this section were met and her disquali- 
fication for unemployment benefits was improper, Kramer 
v, New Mexico Emp't Sec. Div., 1992-NMSC-071, 114 N.M. 
714, 845 P.2d 808. 

Failure to pay regularly as reason for quitting. 
— When an employer consistently fails to provide pay- 
checks on established paydays to his or her employee, 
the employee has good cause to voluntarily quit em- 
ployment. Randolph v. New Mexico Emp't Sec. Dep't, 
1989-NMSC-031, 108 N.M. 441, 774 P.2d 435. 

Religious harassment. — Employee who volun- 
tarily terminated her employment was:not subjected 
to unsuitable work conditions rising to the level of reli- 
gious harassment, where she had previously worked for 
her employer, who conducted daily Bible study classes, 
and she was aware of the religious beliefs of her em- 
ployer and how those religious beliefs affected the work 
environment, Randolph v. New Mexico Emp't Sec. Dep't, 
1989-NMSC-031, 108 N.M, 441, 774 P.2d 435. 

Reduced hours and long commute are "personal" 
reasons for termination, 
mute to the job that the worker considers excessive are 
"personal" reasons, and not "good cause" for termina- 
tion under Subsection A (now A(1)). Begay v. New Mexico 
Emp't Sec. Dep't, 1983-NMSC-106, 100 N.M. 529, 673 P.2d 
506. 

Circumstances leaving no alternative to leaving 
employment. — Good cause is established when an in- 
dividual faces compelling and necessitous circumstances 
of such magnitude that there is no alternative to leaving 
gainful employment. Molenda v. Thomsen, 108 N.M. 380, 
1989-NMSC-022, 772 P.2d 1303. 

Employee's circumstances were not, so compelling and 
necessitous that she had no alternative to quitting her 
job as a legal secretary, where she voluntarily quit work 
immediately after her employer reprimanded her in a 
loud voice and she did not attempt to resolve the problem 
with him prior to quitting, although he had been recep- 
tive to her past expressed concerns and demonstrated a 
willingness to correct any problems, Molenda v, Thomsen, 
1989-NMSC-022, 108 N.M, 380, 772 P.2d 1303. 


IV. MISCONDUCT 


Misconduct is conduct evincing such willful or 
wanton disregard of an employer's interests as is found 
in deliberate violations or disregard of standards of behav- 
ior which the employer has the right to expect of his em- 
ployee, or in carelessness or negligence of such degree or 
recurrence as to manifest equal culpability, wrongful intent 
or. evil design or to show an intentional and substantial 
disregard of the employer's interests or of the employee's 
duties and obligations to his employer. Mere inefficiency, 
unsatisfactory conduct, failure in. good performance. as 
the result of inability or incapacity, inadvertencies or ordi- 
nary negligence in isolated instances, or good faith errors 
in judgment or discretion are not misconduct, Mitchell v. 
Lovington Good Samaritan Ctr. Inc., 1976-NMSC-071, 89 
N.M. 575, 555 P.2d 696; Donovan v. N.M. Emp't Sec, Dep't, 
1982-NMSC-008, 97 N.M. 298, 639 P.2d 580. 

Disqualifying misconduct. — To be disqualifying, 
misconduct must evince a willful or wanton disregard for 
the employer's interests and must significantly infringe 
upon legitimate employer expectations. Otero v. New Mex- 
ico Emp't Sec. Div., 1990-NMSC-007, 109 N.M. 412, 785 
P.2d 1031. 

"Misconduct" is limited to conduct in which employ- 
ees bring about their own unemployment by such callous- 
ness and deliberate or wanton misbehavior that they have 
given up any reasonable expectation of receiving unem- 
ployment benefits, Fitzhugh v. New Mexico Dep't of Labor, 
1996-NMSC-044, 122 N.M. 173, 922 P.2d 555. 


Reduced hours and a com- 
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Total of separate acts may be misconduct. — Al- 
though each separate incident may not, be sufficient in 
itself to constitute misconduct, taken in totality condtct 
may deviate sufficiently to classify it as misconduct. Dono- 
van v. New Mexico Emp't Sec. Dep't, 1982-NMSC-008, 97 
N.M, 293, 639 P.2d 580... 

Termination for single incident following prior 
warnings. — Termination for a series of incidents which, 
taken together, may constitute "misconduct" is distin- 
guishable from termination for a single incident following 
one or more corrective action notices. In the latter event, 
the "last straw" which leads to termination must demon- 
strate a willful or wanton disregard for the employer's in- 
terests for unemployment benefits to be denied. Rodman 
v. New Mexico Emp't Sec. Dep't, 1988-NMSC-089, 107 
N.M, 758, 764 P.2d 1316. 

The "totality of circumstances" is folsvant in contents 
other than discharge, after the accumulation of a series 
of minor incidents. The "totality of circumstances," such 
as provided by the employee's past conduct and previous 
reprimands, may also be used to, evaluate whether the 
employee acted with willful or wanton disregard of the 
employer's interests on the occasion (i.e., the "last straw") 
that precipitated his or her termination. Rodman v. New 
Mexico Emp't Sec. Dep't, 1988-NMSC-089,.107 N.M. 758, 
764 P.2d 1316. 

Determination of misconduct not dependent on 
proof admissible in criminal trial. — Although the 
same act constituting grounds of misconduct on the job 
may also be a criminal act, determination of misconduct 
in a benefits hearing does not depend upon proof admis- 
sible in a criminal trial. Warren v. Employment Sec. Dep't, 
1986-NMSC-061, 104 N.M. 518, 724 P.2d 227. 

For unemployment compensation purposes, no 
distinction between "suspension" and "discharge" 
for misconduct. — For the purposes of unemployment 
compensation, there is no distinction between "discharge 
for misconduct" and "suspension without pay for miscon- 
duct" since the employee is performing no services and no 
wages are payable to him, and therefore he is unemployed 
under the definition of "unemployment" in Section 51- 
1-42 I NMSA 1978. Warren v. Employment Sec. Dep't, 
1986-NMSC-061, 104 N.M. 518, 724 P.2d 227. 

Chronic absenteeism may be "misconduct", — Per- 
sistent or chronic absenteeism, at least where the ab- 
sences are without notice or excuse, and are continued in 
the face of warnings by the employer, constitutes willful 

"misconduct" within Subsection’ B (now A(2)). Chavez v. 
Employment Sec. Comm'n, 1982-NMSC- O77, 98 N.M. 462, 
649 P.2d 1375, 

Discharge for absenteeism must be preceded by 
warnings. — Any discharge based on inadequate excuses 
for missing work must be preceded by an adequate warn- 
ing by the employer or his authorized representative that 
such behavior will not be tolerated. Chavez uv. Employment 
Sec. Comm'n, 1982-NMSC- 077, 98 N.M. 462, 649 P.2d 
1375, 

Violation of rule on reporting absence not mis- 
conduct. — The employee's violation of a company policy 
that required her to notify her employer on a daily basis 
of her absence from work was not misconduct sufficient 
to warrant denial of unemployment benefits. Fitzhugh v. 
New’ Mexico Dep't of Labor, 1996-NMSC-044, 122 N.M: 
173, 922 P.2d 555, 

Refusal to redye tinted hair held not itaon duets _ 
Fast-food restaurant employee's refusal to redye her purple- 
tinted hair did not rise to the level of misconduct, where 
there was no evidence that the color of her hair significantly 
affected business; and the restaurant had received’ no ‘cus- 
tomer complaints regarding the color of her hair. It's Burger 
Time, Inc. vu. New Mexico Dep't of Labor Emp't — mi t, 
Oe a 108 N.M, be 769) Pod: 88, 


: 
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Substantial evidence supported denial of benefits 
for misconduct. — Warren v. Employment Sec. Dep't, 
1986-NMSC-061, 104 N.M. 518, 724 P.2d 227. 

Substantial evidence to support denial of benefits 
for misconduct. — Where employee was’ dismissed for 
presence of alcohol in a urine test, but the employer pre- 
sented no evidence regarding the testing and collection 
procedures, and there was no corroborating evidence of in- 
toxication, employee was not dismissed for good cause and 
was eligible to receive benefits. Mississippi Potash, Inc. v. 
Lemon, 2003-NMCA-014, 133 N.M. 128, 61 P.3d 887. 

- Discharge for. misconduct. determination sup- 
ported by substantial evidence, — A discharged vil- 
lage employee who had worked as an independent agent 
of the state department. of motor vehicles was properly 
disqualified from receiving unemployment compensation 
benefits where evidence clearly showed that the employee 
had altered paperwork and collected money from custom- 
ers in excess of that shown owing on altered documents 
sent to the department of motor vehicles, Hinojosa v. State 
ex rel, Emp't Sec, Dep't, 1986-NMCA-118, 105 N.M. 212, 
730 P.2d 1194, 

There was substantial evidence to support a finding of 
misconduct in failing to report for overtime work at 4:30 
a.m., where, although there was testimony from the dis- 
charged employees that they were confused about the 
overtime issue, there was also testimony from the night- 
shift supervisor that his orders directing the employees to 
report were explicit and not confusing, Trujillo v. Employ- 
ment Sec. Dep't, 1987-NMCA-008, 105 N.M. 467, 734 P.2d 
245. 

Claimant's conduct in entering his employer's store 
at 3:26 a.m, constituted a willful and wanton violation 
of a reasonable and known rule prohibiting managerial 
employees from opening or closing the store unaccompa- 
nied by another.employee, and claimant's discharge for 
such conduct disqualified him from receiving benefits. 
Sanchez v. New Mexico Dep't of Labor, Emp't Sec. Div., 
1990-NMSC-016, 109 N.M. 447, 786 P.2d 674. 

Unsatisfactory job performance, — In order to deny 
benefits in cases involving only unsatisfactory job per- 
formance, an employer must demonstrate strict_compli- 
ance with its progressive discipline policies to establish 
willful misconduct, Chicharello v, Employment Sec, Div., 
1996-NMSC-077, 122 N.M. 635, 930 P.2d 170, 

Misconduct held insufficient to deny benefits. — 
One incident of an office clerk's refusing to wear a smock 
while assisting store cashiers is not sufficient "miscon- 
duct" to deny benefits under, Subsection B (now A(2)), 
Alonzo v. New Mexico Emp't Sec. Dep't, 1984-NMSC- 099, 
101 N.M. 770, 689 P.2d 286. 


V. AVAILABILITY 


Prospective employee who.is unable to provide 
himself with transportation to work, even though it 
be through no-fault of his own, is not available for work 
within the meaning of the statute. Moya v. Employment 
Sec. Comm'n, 1969-NMSC-022, 80 N.M. 39, 450 P.2d 925, 

Refusal of insurance carrier to provide insur- 
ance, — Claimant was not disqualified from receiving 
benefits where the sole reason for his termination was 
the refusal of the employer's insurance carrier to provide 
insurance, and not claimant's misrepresentations of his 
driving record on his application for employment. Otero 
v. New Mexico Emp't Sec. Div., 1990-NMSC-007, 109 N.M. 
412, 785 P.2d 1031. 

One who restricts willingness to accept employ- 
ment not available. — The claimant has restricted his 
work to daytime employment, regardless of whether avail- 
able work required that he report for work later in the 
day. One who so restricts his willingness to accept employ- 
ment has failed to establish that he is "available for work" 
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within the meaning of this section. Moya v. Employment 
Sec. Comm'n, 1969-NMSC-022, 80 N.M. 39, 450 P.2d 925. 

Availability. — Where the employee quit 1a job as a 
grocery clerk to accompany the employee's spouse, who 
had been laid off from the spouse's job, to a small rural 
community where they owned ‘property; the rural com- 
munity had only one grocery store which hired one clerk; 
there was another grocery store in a rural community 
twelve miles distant; and the employee applied regularly 
at both grocery stores, the employee had not removed the 
employee from the labor market and was not disquali- 
fied from receiving unemployment compensation benefits. 
Parsons v. Employment Sec. Comm'n, 1963-NMSC-007, 71 
N.M.405, 379 P.2d 57. 


VI. LABOR DISPUTES 


Disqualification if labor dispute causes unem- 
ployment. — The question of whether an employee quali- 
fies for unemployment benefits or falls within the dis- 
qualifying labor dispute provision of Subsection D (now C) 
requires not only a determination that a labor dispute ex- 
isted but also a determination that the employee's unem- 
ployment resulted from the labor dispute, Wellborn Paint 
Mfg. Co, v. New Mexico Emp't Sec. Dep't, 1984- NMCA-075, 
101 N.M, 534, 685 P.2d 389. 

Lockouts are potentially disqualifying labor dis- 
putes under Subsection D (now ©), and once it is 
determined that a lockout occurred, the statute requires 
determination that the unemployment arose because of 
the labor dispute: this requires a causal connection be- 
tween the employer's decision and a controversy relating 
to terms or conditions of employment. Wellborn Paint Mfg. 
Co. v. New Mexico Emp't Sec, Dep't, 1984-NMCA-075, 101 
N.M. 584, 685 P.2d 389. 

Applying availability standard to persons in- 
volved in labor dispute. — Applying an absolute stan- 
dard of ‘availability for permanent new work with no 
limitations or restrictions of any kind, regardless of the 
circumstances prevailing in particular cases to persons 
whose unemployment results from a labor dispute and 
holding them unavailable because they will not immedi- 
ately return to their jobs with the employer with whom 
they are disputing, or will not sever their employment re- 
lationship with that employer and seek permanent new 
work, would in all cases make such persons ineligible and 
render the labor dispute disqualification provisions of this 
section totally superfluous, Albuquerque-Phoenix Express, 
Inc. v. Employment Sec: Comm'n, 88 NEM: 596, 544 P.2d 
1161 (1975), 

Permanently replaced wovlors subject to dis- 
qualification. — An employer's notice to striking em- 
ployees of an intent to permanently replace them dur- 
ing a labor dispute is not tantamount to termination of 
the strikers' employment; and if the striking employees 
make no attempt to gain reemployment during the dis- 
pute, the disqualifying provisions of Subsection D (now C) 
remain in effect. Salazar v. New:Mexico Emp't Sec. Div., 
1993-NMSC-002, 115 N.M. 54, 846 P.2d 1063. 

Claimant has no duty to cross picket line to as- 
certain whether work is available to him, nor does a 
failure to’ so cross undér such circumstances disqualify 
a claimant for unemployment benefits. This would seem 
to be particularly true when it was known that opera- 
tions had been completely shut down and all equipment 
secured and, under circumstances where the company, 
during prior labor disputes, had clearly advised ‘the 
nonstriking employees of the particular work that was 
available to them. Wilson v. Employment Sec. Conim, n, 
1963-NMSC-085; 74 N.M. 3, 389 P.2d 855. 

Fear of violence sufficient for not crossing picket 
line. — While one who voluntarily refuses to cross a 
picket line to go to his work which is’ available to him 
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participates in the labor dispute, it is equally well recog- 
nized that one who has reason to fear violence or bodily 
harm is not required to pass a picket line, nor is it nec- 
essary that a claimant, to be eligible for unemployment 
benefits, actually experience violence or bodily harm 
in an attempt to cross a picket line. A reasonable fear 
of harm or violence is sufficient. Additionally, such fear 
may arise from the potential for violence, as well as from 
the violence itself. Wilson v. Employment Sec. Comm'n, 
1963-NMSC-085, 74 N.M. 3, 389:P.2d 855. 

Fear must be reasonable. — Where employment 
security commission (now employment security .divi- 
sion) found that claimants expressed fear of violence or 
bodily harm if they crossed picket line, but ignored the 
all-important requirement that such fears be reasonable, 
such a finding is incomplete for the purposes of supporting 
a legal conclusion and thus was properly ignored by the 
district court in making its own findings and conclusions, 
Kennecott Copper Corp. v. Employment Sec. Comm'n, 
1970-NMSC-075, 81 N.M. 582, 469 P.2d 511. 

Section casts burden upon claimant to escape 
disqualification by showing the eligibility under Sub- 
sections D(1) and D(2) (now C(1) and C(2)). Wilson v, Em- 
ployment Sec. Comm'n, 1963-NMSC-085, 74 N.M. 3, 389 
P.2d 855. 

Claimants had burden of showing they did not 
participate in labor dispute which caused the work 
stoppage. Where work was available to claimants, their 
failure to establish that they did not voluntarily refuse to 
cross the picket line because of a reasonable fear of harm 
or violence disqualified them from receiving unemploy- 
ment compensation benefits. Kennecott Copper Corp, v. 
Employment Sec. Comm'n, 1970-NMSC-075, 81 N.M, 532, 
469 P.2d 511. 

Term "stoppage of work," as it is used in the con- 
text of the Unemployment Compensation Act, refers to 
the employer's business rather than the employee's work 
and: means a cessation or substantial curtailment of the 
employer's business, Albuquerque-Phoenix Express, Inc. v. 
Employment Sec. Comm'n, 1975-NMSC-069, 88 N.M, 596, 
544 P.2d 1161. 

Proper definition of term "directly interested in 
the labor dispute" must turn upon the question of what 
caused. the work stoppage in any particular case. Wilson 
v. Employment Sec. Comm'n, 1963-NMSC-085, 74 N.M. 3, 
389 P.2d 855. . 

In labor dispute procedural steps reduced to min- 
imum. — Legislature intended that in a labor dispute the 
procedural steps should be reduced to a minimum in order 
to obtain a prompt ultimate decision, Kennecott Copper 
Corp. v. Employment Sec. Comm'n, 1967-NMSC-182, 78 
N.M. 398, 432 P.2d 109. 

Where claimants not directly interested in griev- 
ance. — Where the strike was called by reason of a griev- 
ance dispute over the suspension of a union member, in 
which claimants were not "directly interested," there 
was an insufficient basis. for disqualifying the claimants 
under this section. Wilson v. Employment Sec. Comm'n, 
1963-NMSC-085, 74 N.M. 3, 889 P.2d 855. 

Where claimants' unemployment was due to a labor dis- 
pute between union and employer resulting from a griev- 
ance over the suspension of a union member, such labor 
dispute was not one in which claimants, whose wages, 
hours or working conditions could have been affected by 
the outcome, but who did not participate in the strike, 
were "directly interested." Wilson v. Employment Sec, 
Comm'n, 74 N.M. 3, 1963-NMSC-085, 389 P.2d 855. 

Labor dispute. disqualification not applicable 
where business does not suffer substantial cur- 
tailment., — There was substantial evidence to support 
the district court's findings that the employer's business 
did not suffer any substantial curtailment when the em- 
ployees involved walked off their jobs, and therefore the 
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labor dispute disqualification provisions did: not apply. 
Albuquerque-Phoenix Express, Inc. v. Employment Sec. 
Comm'n, 1975-NMSC-069, 88 N.M. 596, 544 P.2d 1161. 
Not sensible for division to demand claimants quit 
jobs during labor dispute. — Since the claimants who 
were unemployed as.a result of a labor dispute were al- 
ready employed by the company, expected only a temporary 
unemployment period and, therefore, could be available 
only for temporary intervening work, it would not make 
much sense for the commission (now division) to demand 
that they, in fact, quit their jobs and really join the ranks 
of the unemployed, or that they abandon their legal rights 
and economic interest in the labor dispute and return to 
their jobs with the employer with whom they were disput- 
ing on the premise that their dispute was without merit. 
Albuquerque-Phoenix Express, Inc. v. Employment. Sec: 
Comm'n, 1975-NMSC-069, 88 N.M. 596, 544 P.2d 1161. 


VII. SUITABLE WORK 


Claimant's contention does not make evening 
work unsuitable. — Claimant's contention that his re- 
sponsibility to his grandmother required that he remain 
with her in the evenings does not make such evening 
work unsuitable within the meaning of the statute. Moya 
v. Employment Sec. Comm'n, 1969-NMSC-022, 80 N.M. 
39, 450 P.2d 925. 

"Grade or class" means organized group, or at 
least a cohesive group, acting in concert, where the 
striking member acts with the sanction of his associ- 
ates, in their behalf. Wilson v. Employment Sec. Comm'n, 
1963-NMSC-085, 74 N.M. 3, 389 P.2d 855. 

"Integral functioning" was rejected as one of ba- 
sic tests of grade or class under the Unemployment 
Compensation Act. Wilson v. Employment Sec. Comm'n, 
1963-NMSC-085, 74 N.M. 8, 389 P.2d 855. 

Dual payments not prohibited. 
sistency between this section and Seetion 51-1-50 NMSA 
1978, and nothing under New Mexico law prohibits dual 
payment of unemployment compensation, so long as such 
payments are not duplicative in nature. 1953-54 Op, Att'y 
Gen. No. 53-5635. 

Person not to receive compensation under two 
laws. — Reading this section alone, its clear and obvi- 
ous meaning would be that an individual could not, under 
any circumstances, receive unemployment compensation 
under the New Mexico law and under another such com- 
pensation law at the same time. 1953-54 Op. Att'y Gen. 
No. 53-5635. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur. 2d Unemployment Compensation. §§ 93 et seq., 140, 
149, 150, 158, 162, 163, 184 to 186. 

Use of vulgar or profane language as bar to claim for 
unemployment compensation, 92 A.L.R.3d 106. 

Unemployment compensation: eligibility as affected by 
claimant's refusal to accept employment at compensation 
less than that of previous job, 94 A.L.R.3d 63. W 9 

Unemployment compensation: eligibility as affected by 
claimant's refusal to work at reduced compensation, 95 
A.L.R.3d 449, 

Unemployment compensation: eligibility as  af- 
fected by mental, nervous, or peyenoceee disorder, ‘1 
A.L.R.4th 802. 

Right to unemployment SaaWensn Hon as affected by 
claimant's receipt of holiday pay, 3 A.L.R.4th 557. 

Leaving or refusing employment for religious reasons as 
barring unemployment compensation, 12 A.L.R.4th 611. 

Leaving or refusing employment because of allergic re- 
action as affecting right to eset yo compensation, © 
12 A.L.R.4th 629. 

Right to unemployment eduspelika ind as affected’ by 
employee's refusal to work in areas where aera is per- 
mitted, 14 A.L.R.4th 1234. 
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Right to unemployment compensation of one who 
quit job because not given enough work to keep busy, 15 
A.L.R.4th 256. 

’ Employee's refusal to take lie detector test as barring 
unemployment compensation, 18.A,.L.R.4th 307. 

Employee's act or threat of physical violence as bar to 
unemployment compensation, 20 A.L.R.4th 637. 

Eligibility for unemployment compensation as affected 
by voluntary resignation because of change of location of 
residence, 21 A.L.R.4th 317. 

Right to unemployment compensation as affected by 
misrepresentation in original employment application, 23 
A.L.R,4th 1272. 

Conduct or activities of employees during off-duty hours 
as misconduct barring unemployment compensation ben- 
efits, 35 A.L.R.4th 691. 

Eligibility for unemployment compensation benefits of 
employee who attempts to withdraw resignation before 
leaving employment, 36 A.L.R.4th 395. 

Unemployment compensation: harassment or other 
mistreatment by co-worker as "good cause" justifying 
abandonment of employment, 40 A.L.R.4th 304. 

Alcoholism or intoxication as ground for discharge 
justifying denial of unemployment ohn Seeger 64 
A.L.R.4th 1151. 

Unemployment compensation: burden of proof as to vol- 
untariness of separation, 73 A.L.R.4th 1093. 

Employee's use of drugs or narcotics, or related prob- 
lems, as affecting eligibility for unemployment compensa- 
tion, 78 A.L.R.4th 180. 

Eligibility for unemployment compensation of employee 
who left employment based on belief that involuntary dis- 
charge was imminent, 79. A,L.R.4th 528: 

Unemployment compensation: eligibility where claim- 
ant leaves employment under circumstances interpreted 
as a firing by the claimant but as a voluntary quit by the 
employer, 80 A.L.R.4th 7. 
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Private employee's loss of employment because of re- 


fusal to submit to drug test as affecting right to unem- 
‘ployment compensation, 86 A.L.R.4th 309. 


Unemployment compensation: eligibility as affected by 
claimant's refusal to work at particular times or on partic- 
ular shifts for domestic or family reasons, 2 A.L.R.5th 475. 

Unemployment compensation claimant's eligibility as 
affected by loss of, or failure to obtain, license, certificate 
or similar qualification for continued employment, 15 
A.L.R.5th 653. 

Right to unemployment compensation or social se- 
curity benefits of teacher or other school employee, 33 
A.L.R.5th 648. 

Eligibility for unemployment compensation as_ af- 
fected by claimant's voluntary separation or refusal 
to work alleging that the work is illegal or immoral, 41 
A.L.R.5th 123. 

Unemployment compensation: leaving employment to 
become self-employed or to go into business for oneself 
as affecting right to unemployment compensation, 45 
A.L.R.5th 715. 

Unemployment compensation: leaving employment in 
pursuit of other employment as affecting right to unem- 
ployment compensation, 46 A:L.R.5th 659. 

Unemployment compensation: leaving employment in 
pursuit of education or to attend training as affecting 
right to unemployment compensation, 47 A.L.R.5th 775, 

Leaving employment or unavailability for particular 
job or duties because of sickness or disability, as affecting 
right to unemployment compensation, 68 A.L.R.5th 13. 

Eligibility for unemployment compensation of employee 
who retires voluntarily, 75 A.L.R.5th 339. 

Work-related inefficiency, incompetence, or negligence 
as "misconduct" barring unemployment compensation, 95 
A.L.R.5th 329. 

81 C.J.S. Social Security and Public Welfare §§ 160 to 
208, 225 to 233, 256, 275, 286. 


A. Claims for benefits shall be made in accordance with such regulations as the secretary may 
prescribe. Each employer shall post and maintain printed notices, in places readily accessible to 
employees, concerning their rights to file claims for unemployment benefits upon termination of 
their employment. Such notices shall be supplied by the division to each employer without cost to 
the employer. 

B. A hepraacitiative designated by the secretary as a claims examiner shall promptly exam- 
ine the application and each weekly claim and, on the basis of the facts found, shall determine 
whether the claimant is unemployed, the week with respect to which benefits shall commence, 
the weekly benefit amount payable, the maximum duration of benefits, whether the claimant is 
eligible for benefits pursuant to Section 51-1-5 NMSA 1978 and whether the claimant shall be 
disqualified pursuant to Section 51-1-7 NMSA 1978. With the approval of the secretary, the claims 
examiner may refer, without determination, claims or any specified issues involved therein that 
raise complex questions of fact or law to a hearing officer for the division for a fair hearing and 
decision in accordance with the procedure described in Subsection D of this section. The claims 
examiner shall promptly notify the claimant and any other interested party of the determination 
and the reasons therefor. Unless the claimant or interested party, within fifteen calendar days af- 
ter the date of notification or mailing of the determination, files an appeal from the determination, 
the determination shall be the final decision of the division; provided that the claims examiner 
may reconsider a nonmonetary determination if additional information not previously available 
is provided or obtained or whenever the claims examiner finds an error in the application of law 
has occurred, but no redetermination shall be made more than twenty days from the date of the 
initial nonmonetary determination. Notice of a nonmonetary redetermination shall be given to all 
interested parties and shall be subject to appeal in the same manner as the original nonmonetary 
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determination. If an appeal is pending at the time a redetermination is issued, the appeal, rg ly 
withdrawn, shall be treated as an appeal from the redetermination. 

C. Inthe case of a claim for waiting period credit or benefits, "interested party", for purposes of 
determinations and adjudication proceedings and notices thereof, means: 

(1) in the event of an issue concerning a separation from work for reasons other than fice 
of work, the claimant's most recent employer or most recent employing unit; ; 

(2) in the event‘ of an issue concerning a separation from work for lack of works the em- 
ployer or employing unit from whom the claimant separated for reasons other than lack of work 
if the claimant has not worked and earned wages in insured work or bona fide employment other 
than self-employment in an amount equal to or exceeding five times the claimant's weekly benefit 
amount; or 

(3) in all other cases involving the allowance or disallowance of a claim, the secretary, the 
claimant and any employing unit directly involved in the facts at issue. 

D, Upon appeal by any party, a hearing officer designated by the secretary shall afford the par- 
ties,reasonable opportunity for a fair hearing to be held de novo, and the hearing officer shall issue 
findings of fact and a decision that affirms, reverses or modifies the determination of the claims 
examiner or tax representative on the facts or the law, based upon the evidence introduced at 
such hearing, including the documents and statements in the claim or tax records of the division. 
All hearings shall be held in accordance with regulations of the secretary and decisions issued 
promptly in accordance with time lapse standards promulgated by the secretary of the United 
States department of labor. The parties shall be duly notified of the decision, together with the 
reasons therefor, which shall be deemed to be the final decision of the department, unless within 
fifteen days after the date of notification or mailing of the decision further appeal is initiated pur- 
suant to Subsection H of this section. 

E. Except with the consent of the parties, no hearing officer or members of the board of review, 
established in Subsection F of this section, or secretary shall sit in any administrative or adjudica- 
tory, proceeding in which: 

(1) either of the parties is related to the hearing officer, member of the board of review or 
secretary by affinity or consanguinity within the degree of first cousin; 

(2) the hearing officer, member of the board of review or secretary was counsel for either 
party in that action; or 

(3) the hearing officer, member of the board of review or secretary has an interest that 
would prejudice the rendering of an impartial decision. 

The secretary, any member of the board of review or appeal tribunal hearing officer chal with- 
draw from any proceeding in which the hearing officer, member of the board of review or secretary 
cannot accord a fair and impartial hearing or when a reasonable person would seriously doubt 
whether the hearing officer, board member or secretary could be fair and impartial. Any party 
may request, a disqualification of any appeal tribunal hearing officer or board of review. member by 
filing an affidavit with the board of review or appeal tribunal promptly upon discovery of the_al- 
leged grounds for disqualification, stating with particularity the grounds upon which it is claimed 
that the person cannot be fair and impartial. The disqualification shall be mandatory if sufficient 
factual basis is set forth in the affidavit of disqualification. If a member of the board of review is 
disqualified or withdraws from any proceeding, the remaining members of the board of review may 
appoint an appeal tribunal hearing officer to sit.on the board of review for the proceeding involved. 

F. There is established within the department, for the purpose of providing higher level ad- 
ministrative appeal and review of determinations of a claims examiner or. decisions issued by a 
hearing officer pursuant to Subsection B or D of this section, a "board.of review" consisting of three 
members. Two members shall be appointed by the governor with the consent. of the senate. The 
members so appointed shall hold office at the pleasure of the governor for terms, of four years, One 
member appointed by the governor shall be a person who, on account of previous vocation, employ- 
ment, or affiliation, can be classed as a representative of employers, and the other member ap- 
pointed. by the governor shall be. a person who, on.account of previous vocation, employment or af- 
filiation, can be classed as a representative of employees, The third member shall be an employee 
of the department appointed by the secretary who shall serve as chair of the board. Either member 
of the board of review appointed by the governor who has missed two consecutive meetings of 
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the board may be removed from the board by the governor. Actions of the board shall be taken by 
majority vote. If a vacancy on the board in a position appointed by the governor occurs between 
sessions of the legislature, the position shall be filled by the governor until the next regular legis- 
lative session. The board shall meet at the call of the secretary. Members of the board appointed by 
the governor shall be paid per diem and mileage in accordance with the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA 1978] for necessary travel to attend regularly scheduled meetings of 
the board of review for the purpose of conducting the board's appellate and review duties. 

G. The board of review shall hear and review all cases appealed in accordance with Subsection 
H of this section. The board of review may affirm, reverse or modify the decision of the hearing of- 
ficer or remand any matter to the claims examiner, tax representative or hearing officer for further 
proceedings. Each member appointed by the governor shall be compensated at the rate of fifteen 
dollars ($15.00) for each case reviewed up to a maximum compensation of twelve thousand dollars 
($12,000) in any one fiscal year. 

H. Any party aggrieved by a final decision of a hearing officer may file, in accordance with reg- 
ulations prescribed by the secretary, an application for appeal and review of the decision with the 
secretary. The secretary shall review the application and shall, within fifteen days after receipt of 
the application, either affirm the decision of the hearing officer, reverse the decision of the hearing 
officer, modify the decision of the hearing officer, remand the matter to the hearing officer, tax rep- 
resentative or claims examiner for an additional hearing or refer the decision to the board of re- 
view for further review and decision on the merits of the appeal. If the secretary affirms, reverses 
or modifies the decision of the hearing officer, that decision shall be the final administrative deci- 
sion of the department and any appeal therefrom shall be taken to the district court in accordance 
with the provisions of Subsections M and N of this section. If the secretary remands a matter to 
a hearing officer, tax representative or claims examiner for an additional hearing, judicial review 
shall be permitted only after issuance of a final administrative decision. If the secretary refers 
the decision of the hearing officer to the board of review for further review, the board's decision on 
the merits of the appeal shall be the final administrative decision of the department, which may 
be appealed to the district court in accordance with the provisions of Subsections M and N of this 
section. If the secretary takes no action within fifteen days of receipt of the application for appeal 
and review, the decision shall be promptly scheduled for review by the board of review as though 
it had been referred by the secretary. The secretary may request the board of review to review a 
decision of a hearing officer that the secretary believes to be inconsistent with the law or with ap- 
plicable rules of interpretation or that is not supported by the evidence, and the board of review 
shall grant the request if it is filed within fifteen days of the issuance of the decision of the hearing 
officer. The secretary may also direct that any pending determination or adjudicatory proceeding 
be removed to the board of review for a final decision. If the board of review holds a hearing on 
any matter, the hearing shall be conducted by a quorum of the board of review in accordance with 
regulations prescribed by the secretary for hearing appeals. The board of review shall promptly 
notify the interested parties of its findings of fact and decision. A decision of the board of review on 
any disputed matter reviewed and decided by it shall be based upon the law and the lawful rules 
of interpretation issued by the secretary, and it shall be the final administrative decision of the de- 
partment, except in cases of remand. If the board of review remands a matter to a hearing officer, 
claims examiner or tax representative, judicial review shall be permitted only after issuance of a 
final administrative decision. . 

I. Notwithstanding any other provision of this section granting any party the right to appeal, 
benefits shall be paid promptly in accordance with a determination or a decision of a claims ex- 
aminer, hearing officer, secretary, board of review or reviewing court, regardless of the pendency of 
the period to file an appeal or petition for judicial review that is provided with respect thereto in 
Subsection D or M of this section or the pendency of any such filing or petition until such determi- 
nation or decision has been modified or reversed by a subsequent decision. The provisions of this 
subsection shall apply to all claims for benefits pending on the date of its enactment. 

J. Ifa determination or decision allowing benefits is finally modified or reversed, the appropri- 
ate contributing employer will be relieved of benefit charges in accordance with Subsection A of 
Section 51-1-11 NMSA 1978. 
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_K.. The manner in which disputed claims shall be presented, the reports thereon required from 
the claimant and from employers and the conductof hearings and appeals shall be in accordance 
with rules prescribed by the secretary for determining the rights of the parties, whether or not the 
rules conform to common law or statutory rules of evidence and other technical rules of procedure, 
A hearing officer or the board of review may refer to the secretary for interpretation any question 
of controlling legal significance, and the secretary shall issue a declaratory interpretation, which 
shall be binding upon the decision of the hearing officer and the board of review. A full and com- 
plete record shall be kept of all proceedings in connection with a disputed claim. All testimony at 
any hearing upon a disputed claim shall be recorded but need not be transcribed unless the dis- 
puted claim is appealed to the district court. 

L. Witnesses subpoenaed pursuant to this section shall be allowed fees at a rate fixed bs the 
secretary. Such fees and all administrative expenses of proceedings involving disputed claims shall 
be deemed a part of the expense of administering the Unemployment Compensation. Law. 

M.. Any determination or decision of a claims examiner or hearing officer or by a representa- 
tive of the tax section of the department in the absence of an appeal therefrom as provided by 
this section shall become final fifteen days after the date of notification or mailing thereof, and 
judicial review thereof shall be permitted only after any party claiming to be aggrieved thereby 
has exhausted the remedies as provided in Subsection H of this section. The division and any em- 
ployer or claimant who is affected by the decision,shall be joined as a party in any judicial action 
involving the decision, All parties shall be served with an endorsed copy of the petition within 
thirty days from the date of filing and an endorsed copy of the order granting the petition within 
fifteen days from entry of the order. Service on the department shall be made on the secretary or 
the secretary's designated legal representative either by mail with accompanying certification of 
service or by personal service. The division may be represented in a judicial action by an attorney 
employed by the department or, when mattesegtast by the secretary, by the attorney general or any 
district attorney. 

N. The final decision of the secretary | or Nb oncid of review upon any disputed matter may be re- 
viewed both upon the law, including the lawful rules of interpretation issued by the secretary, and 
the facts by the district court of the county wherein the person seeking the review resides upon 
certiorari, unless it is determined by the district court where the petition is filed that, as a matter 
of equity and due process, venue should. be in a different county. For the purpose of the review, the 
division shall return on certiorari the reports and all of the evidence heard by it on the reports and 
all the papers and documents in its files affecting the matters and things involved. in such. certio- 
rari. The district court shall render its judgment after hearing, and either the department or any 
other party affected may appeal from the judgment to the court of appeals in accordance with the 
rules of appellate procedure. Certiorari shall. not be granted unless applied for within thirty days 
from the date of the final decision of the secretary or board of review. Certiorari shall be heard in a 
summary manner and shall be given precedence over all other civil cases except cases arising un- 
der the Workers' Compensation Act [Chapter 52, Article 1 NMSA. 1978]. It is not necessary in any 
proceedings before the division to enter exceptions to the rulings, and no bond shall be required in. 
obtaining certiorari from the district court, but certiorari shall be granted as a matter of right to 
the party applying therefor. 


History: Laws 1936 (S.S.), ch. 1, § 6; 1941 Comp., | amendments to this section that can be reconciled. Pur- 
§ 57-806; 1953 Comp., § 59-9-6; Laws 1953, ch. 121, § 4; suant to 12-1-8 NMSA 1978, Laws 2018, ch. 183, § 1, as 
1972, ch. 5, § 1; 1973, ch. 216, §.1; 1979, ch. 280, § 15; the last act signed by the governor, is set out above and 


1981, ch. 354, § 4; 1983, ch. 199, § 4; 1987, ch. 63, § 2; incorporates both amendments. The amendments enacted 
1990, ch. 18, § 3; 1991, ch. 122, § 5; 1993, ch, 209, § 8; by Laws 2018, ch. 132, § 1 and Laws 2018, ch. 183, § 1 are 
1994, ch. 89, § 1; 1996, ch. 33, § 1; 1998, ch. 91, § 2; 2004, described below. To view the session laws in their entirety, 
ch. 98, § 1; 2013, ch. 182, § 1; 2013, ch. 138, § 1. see the 2018 session laws on NMOneSource.com. 

Cross references, — For procedures governing ap- The nature of the difference between the amendments 
peals to the district court, see Rule 1-077 NMRA. is that Laws 2013, ch. 132, §1 eliminated the right to 

For Rules of Evidence, see Rule 11-101 NMRA et seq. receive benefits before all appeals have been exhausted 

For scope of review of the district court, see Zamora v. and Laws 2013, ch. 133, § 1 relieved employers of bene- 
Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182. « fit charges if a determination allowing benefits is finally 
(1995). modified or reversed. 

2013 Multiple Amendments. — Laws 2018, ch. Laws 20138, ch. 133, $1, effective January 1, 2015, 
132, § 1 and Laws 2013, ch. 133, § 1 enacted different made grammatical changes ‘and relieved employers of 
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benefit charges if a determination allowing benefits. is 
finally modified or reversed; and in Subsection J, in the 
second sentence, after ' ‘appropriate contributing", deleted 
“employer's account" and added "employer". 

Laws 2013, ch. 132, $1, effective July 1, 2013, wieids 
grammatical changes and eliminated the right to receive 
benefits before all appeals have been exhausted; and in 
Subsection J, deleted the former first sentence, which read 
"If a prior determination or decision allowing benefits is 
affirmed by a decision of the department, including the 
board of review or a reviewing court, the benefits shall be 
paid promptly regardless of any further appeal which may 
thereafter be available to the parties, and no injunction, 
supersedeas, stay or other writ or process suspending the 
payment of benefits shall be issued by the secretary or 
board of review or any court, and no action to recover ben- 
efits paid to a claimant shall be taken.". 

The 2004 amendment, effective May 19, 2004, 
amended Subsection E to change "him" or "he" to "the 
hearing officer, member of the board of review or secre- 
tary" in three places, amended Subsection H to add after 
"hearing officer," "reverse the decision of the hearing of- 
ficer, modify the decision of the hearing officer," and to add 
after "affirms," "reverses or modifies". 

The 1998 amendment, effective July 1,.1998, in the 
undesignated paragraph preceding Subsection F, added 
"or when a reasonable. person would seriously doubt 
whether the hearing officer, board member or ‘secretary 
could be fair and impartial" at the end of the first sen- 
tence; in Subsection: H, inserted “tax representative" near 
the middle of the second sentence and "tax representative 
or claims examiner" near the beginning of the fourth sen- 
tence; deleted "as hereinabove provided" following :"dis- 
trict court" near the end of Subsection N, and made minor 
stylistic changes throughout the section. ) 

The 1996 amendment, effective July 1, 1996, in Sub- 
section D, inserted "or tax" and substituted "division" for 
"department" at the end of the first sentence; in Subsec- 
tion H, inserted "of the claims examiner" in the second 
sentence, substituted "shall" for "must! in the third sen- 
tence,.and inserted "of fact" in the tenth sentence; and in 
Subsection: N, substituted "court of appeals” for "supreme 
court of the state" and "of appellate procedure" for "gov- 
erning special. statutory proceedings" in the third.sen- 
tence, 

The 1994 amendment, effective July 1, 1994, sybeti 
tuted "that" for "which" in ‘the second sentence in Subsec- 
tion B, and substituted,"fifteen dollars ($15.00)" for "five 
dollars'($5.00)" and "twelve thousand dollars ($12,000)" 
for "five thousand dollars ($5,000)" in Subsection G. 

The 1993 amendment, effective April 5, 1993, added 
the proviso at the end of the fourth sentence and added 
the last two sentences of Subsection B; substituted "board 
of review" for "review board" and inserted "established 
in Subsection F of this section" in the introductory para- 
graph, and added the final unnumbered paragraph, in 
Subsection. E; inserted "of review" following "board" in 
four places in Subsection H; substituted "shall be paid" for 
"must be paid" in the-first sentence of Subsection J; and 
made minor stylistic changes. 

The 1991 amendment, effective April 3, 1991, substi- 
tuted "division" for "department" throughout the section; 
inserted "application and each weekly" near the begin- 
ning of the first sentence in Subsection B; inserted "or tax 
representative" near the middle of the first sentence in 
Subsection D; inserted "or secretary" in the introductory 
paragraph in Subsection KE; in Subsection G, inserted the 
second sentence and substituted "five thousand doliars 
($5,000)" for "six thousand dollars.($6,000)" in the third 
sentence; in Subsection H, inserted "administrative" near 
the middle of the third sentence, inserted the fourth sen- 
tence, inserted "on the merits of the appeal" near, the mid- 
dle of the fifth sentence, added "except in cases of remand" 
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at the end of the next-to-last sentence and added the last 
sentence; inserted "secretary" near the middle of the first 
sentence in Subsection I; in Subsection J, inserted "secre- 
tary or’ near the end of the first sentence and substituted 
"be relieved of benefit charges in accordance with Subsec- 
tion B of Section 51-1-11 NMSA 1978" for "not be charged 
with: benefits which the order of modification or reversal 
ruled should not have been paid" at the end of the sec- 
ond sentence; rewrote the third sentence in Subsection M, 
which read."All parties shall be served with a copy of the 
petition and order granting the petition"; and, in Subsec- 
tion ‘N, deleted "hearing officer.as affirmed by the" preced- 
ing "secretary" in the first and next-to-last sentences and 
deleted "of the department" following "rulings" in final 
sentence. 

The 1990 amendment, effective February 28,1990, 
in Subsection B, substituted "specified issues" for "speci- 
fied issue or" in the second sentence and deleted the for- 
mer fourth sentence which read "The secretary shall, by 
regulation, determine who shalh be an ‘interested party’ 
for purposes of determinations and: adjudication proceed- 
ings and notices thereof"; added present, Subsection C; 
designated’ the former fifth through seventh sentences 
of Subsection’ B as present Subsection D; designated for- 
mer Subsections D to M as present Subsections E to N; 
inserted:"remanded the matter to the hearing officer for 
an additional hearing" in the second sentence of present 
Subsection H; substituted.:"shall be paid" for "must be 
paid" near the beginning of the first sentence in present 
Subsection I; substituted "Workers' Compensation Act" 
for "Workmen's Compensation Act" in the fifth sentence in 
present Subsection N; and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Haviaw by the court of appeals. — A party does not 
have an appeal as of right from the decision of the district 
court on review of administrative decisions involving un- 
employment compensation benefits. Rule 12-505 NMRA 
requires a party to seek discretionary review of the dis- 
trict court decision in the court of appeals by means of 
a petition for writ of certiorari. Wakeland v. New Mexico 
Dep't of Workforce Solutions, 2012-NMCA-021, 274 P.3d 
766, cert. denied, 2012-NMCERT-001. 

Court without jurisdiction where appeal taken 
to division. — District court was without jurisdiction 
to entertain an appeal from a commission (now divi- 
sion) decision, where appellant merely took his appeal 
to the commission (division) itself, rather than the dis- 
trict court, within 15 days after notification of the deci- 
sion. Kennecott Copper Corp. v. Employment Sec. Comm'n, 
1967-NMSC-182, 78 N.M. 398, 432 P.2d 109 (1967). 

Division quasi-judicial in nature. — The express 
power granted the commission (now division) by the 
legislature is quasi-judicial in its nature and authorizes 
it to decide issues submitted under the labor dispute 
of Section 51-1-7D' NMSA 1978 (now Section 51-1-7C 
NMSA 1978). Kennecott Copper Corp. v. Employment Sec. 
Comm'n, 1967-NMSC-182, 78 N.M.'398, 432 P.2d 109. 

Applicability of procedural provisions. — Legis- 
lature intended that procedural provisions of the Unem- 
ployment Compensation Law should apply to decisions 
fixing employer's rate of contribution to the same extent 
as they do to employee's claim for benefits under the act. 
M.R. Prestridge Lumber Co. v. Employment Sec. Comm'n, 
1946-NMSC-026, 50 N.M. 309, 176 P.2d:190. 

Failure to follow statute and regulations. — Where 
worker was terminated by employer for fighting; worker 
filed a claim for unemployment benefits on May 16, 2010; 
employer did not respond to the department's request for 
separation information and the department did not con- 
duct an investigation; although the department did not 
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issue a notice of claim determination concerning the sepa- 
ration issue, it informed worker that worker was eligible 
for benefits. and provided benefits commencing May 29, 
2010 for thirteen weeks; when worker filed a second claim 
on June 28, 2011 for unemployment benefits for the next 
benefit year, the department telephoned worker and em- 
ployer, and learned that worker had been fired for fight- 
ing with another employee; the department disqualified 
worker from receiving benefits beginning the week ending 
May 22, 2010 and sent worker an overpayment notice in- 
forming worker that worker was liable for repayment for 
fifty-eight weeks of benefits; and the department's regula- 
tions permitted the department to reconsider a claim due 
to new or additional information within twenty days af- 
ter the date of the original determination or date of first 
payment, whichever occurred last, the department was 
precluded from reconsidering worker's claim because the 
reason for worker's termination could have been discov- 
ered during the initial processing of worker's claim and 
the department reconsidered worker's claim more than 
thirteen months after either the original determination 
of worker's eligibility or the first payment of benefits to 
worker, Narvaez v. New Mexico Dep't of Workforce Solu- 
tions, 2018-NMCA-079, cert. denied, 2013-NMCERT-006. 

Procedural steps reduced to minimum in labor 
dispute. — Legislature intended that in a labor dispute 
the procedural steps should be reduced to a minimum ‘in 
order to obtain a prompt ultimate decision. Kennecott Cop- 
per’Corp. v. Employment Sec. Comm'n, 1967-NMSC-182, 
78 N.M. 898, 432 P.2d 109. 

Service requirements not jurisdictional. — Strict 
compliance with the service requirement of Subsection M 
was not a precondition to jurisdiction of an appeal from 
a final administrative decision; thus, the district court 
had jurisdiction when the employee filed his petition for 
certiorari with the court within 30 days as required by 
Subsection N, even though service of the petition and the 
order on the Department of Labor, Employment Security 
Division and the employer was 16 days late. Jueng v. New 
Mexico Dep't of Labor, 1996-NMSC-006, 121 N.M. 2387, 
910 P.2d 313. 

Court to make own findings of fact. — In determin- 
ing the scope of review of the district court, this section 
and Rule 1-081C(4) NMRA mean that the district court 
shall make its own findings of fact after a review of the 
evidence. They do not mean, necessarily, that the district 
court must ignore the findings of the department (now di- 
vision). It may give them some weight and should follow 
the department's (division's) findings in making its own, 
save where the evidence clearly. preponderates against 
him. In the last analysis, however, the responsibility of 
making correct findings rests with the district court and it 
is not to be hampered or embarrassed in the performance 
of this duty by the findings of the department (division). 
Ribera v. Employment Sec. Comm'n, 1979-NMSC-029, 92 
N.M, 694, 594 P.2d 742 (decided under prior law). 

Although additional evidence not contemplated. 
— Although Subsection M (now N) provides that "the dis- 
trict court shall render its judgment after hearing," the 
taking of additional evidence by the district court is not 
contemplated by this section. Abernathy v. Employment 
Sec. Comm'n, 1979-NMSC-047, 93 N.M. 71, 596 P.2d,514. 

Court examines entire record. — To decide if the 
district court was correct in finding substantial evidence 
to support the order of the board, the reviewing court 
must independently examine the entire record. Randolph 
v. New Mexico Emp't Sec. Dep't, 1989-NMSC-031, 108 
N.M., 441, 774 P.2d 435. 

Court to give weight to division findings. — Dis- 
trict court in reviewing action of employment security 
commission (now employment security division) in fix- 
ing an employer's rate of contribution must give weight 
to findings made at hearing before the commission 
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(division) and should follow such findings, except where 
the evidence clearly preponderates against such findings. 
M.R. Prestridge Lumber Co. v. Employment Sec. Comm'n, 
1946-NMSC-026, 50 N.M. 309, 176 P.2d 190. 

In reviewing an award of unemployment benefits, the 
district court must grant the board of review its proper 
authority to exclude evidence and substitute its own find- 
ings of fact for those of the hearing officer, where appropri- 
ate. Mississippi Potash, Inc. v. Lemon, 2003-NMCA-014, 
138 N.M. 128, 61 P.3d 837. 

Division's findings to be supported by substantial 
evidence. — This section and Rule 1-081C(4) NMRA, re- 
quire the district court to review a challenged decision of 
the employment security commission (now employment 
security division) to determine whether it is lawful. In so 
determining, the reviewing court must determine whether 
the commission's (now division's) findings of fact are sup- 
ported by substantial evidence. The trial court shall adopt 
as its own such of the commission's (division's) findings of 
fact as it determines to be supported by substantial evi- 
dence and shall make such conclusions of law and decision 
as lawfully follow therefrom. If the district court deter- 
mines that the legal evidence before the commission (divi- 
sion) fails to substantially support such findings or deci- 
sion, then the district court shall make its own findings of 
fact, conclusions of law and decision based only upon the 
legal evidence before the commission (division), Wilson 
v. Employment Sec. Comm'n, 1968-NMSC-085, 74 N.M. 
3, 389 P.2d 855; Abernathy v. Employment Sec. Comm'n; 
1979-NMSC-047, 93 N.M. 71, 596 P.2d 514; Ribera v. Em- 
ployment Sec. Comm'n, 1979-NMSC-029, 92 N.M. 694, 594 
P.2d 742 (decided under prior law). 

"Substantial evidence" defined. — "Substantial evi- 
dence" means more than merely any evidence, more than 
a scintilla of evidence, and contemplates such relevant 
legal evidence as a reasonable person might accept as suf- 
ficient to support a conclusion; evidence is substantial if 
reasonable men all agree, or if they may fairly differ, as to 
whether it establishes a fact. Ribera v. Employment Sec. 
Comm'n, 1979-NMSC-029,'92 N.M. 694,594 P.2d 742. 
_No right of reconsideration after board of review 
decision. — After the commission (now board of review) 
has rendered its decision it has exercised the express 
power conferred by the act upon it. No right of reconsid- 
eration remains. Kennecott Copper Corp. v. Employment 
Sec. Comm'n, 1967-NMSC-182, 78 N.M. 398, 432 P.2d 109. 

No private right of action for interference with 
recovery of unemployment compensation. — A ter- 
minated employee who alleged that her employer's testi- 
mony prevented her from receiving unemployment bene- 
fits had no private right of action against the employer for 
interference with recovery of unemployment compensa- 
tion. Stock v: Grantham, 1998-NMCA-081, 125 N.M. 564, 
964 P.2d 125, cert. denied, 125 N.M. 322, 961 P.2d 167. 

Last employer deemed party to district court pro- 
ceedings. — The last employer of a claimant by virtue 
of its participation in the adjudicatory hearing before the 
employment security commission (now employment se- 
curity division) is a party to proceedings in the district 
court and that court may properly deny a commission 
(division) motion to dismiss because of failure to join the 
last employer. Abernathy v. Employment Sec, Comm'n, 
1979-NMSC-047, 93 N.M. 71, 596 P.2d 514. 

Statement of counsel of poor quality transcript 
does not support conclusion. — Statement by coun- 
sel in employment security commission (now employment 
security division) proceedings that transcript of hearing 
before the deputy was not of the quality to be placed in 
the record due to mechanical difficulties does not justify 
a conclusion that the record was incomplete or illegible 
or ‘insufficient for appeal. Kennecott Copper Corp. v, Em- 
ployment Sec. Comm'n, 1967-NMSC-182, 78 N.M. 898, 432 
P.2d 109. 
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Division not to withhold payment where eligibil- 
ity determined to preliminary hearing. — The em- 
ployment security commission (now employment security 
division) may not withhold payment, pending the em- 
ployer's appeal, of unemployment compensation benefits 
to' those employees who have been found eligible for such 
benefits at the preliminary determination hearing. 1972 
Op. Att'y Gen. No. 72-09. 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Res, J. 599 (1967). 

For comment on Kennecott Copper Corp. v. Emp't Sec. 
Comm'n, 78.N.M. 398, 432 P.2d 109 (1967), see 8 Nat. Res. 
J, 341 (1968). 

For article, "Survey of New anion Law, 1979-80: Ad- 
ministrative Law," see 11 N.M.L. Rev. 1 (1981). 

For article, "Unemployment Compensation in New 
Mexico," see 11 N.M.L. Rev. 827 (1981). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 12 N.M.L. Rev. 1 (1982). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 138 N.M.L. Rev. 235 (1983). 

For comment, "Comparative Fault Principles Do Not 
Affect Negligent Employer's Right to Full Reimburse- 
ment of Compensation Benefits Out of Worker's Partial 
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Third-Party Recovery - Taylor v. Delgarno Transp., Inc.," 
see 14 N.M.L. Rev. 437 (1984). 

For article, "Substantial Evidence Reconsidered: The 
Post-Duke City Difficulties and Some Suggestions for 
Their Resolution," see 18 N.M.L. Rev. 525 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur, 2d Unemployment Compensation §§ 4, 5, 202 to 222. 

Vested right of applicant for unemployment compensation 
in mode and manner of computing benefits in effect at time 
of his discharge or loss of employment, 20 A.L.R.2d 963. 

Failure or delay with respect to filing or reporting re- 
quirements as ground for denial of unemployment com- 
pensation benefits, 97 A.L.R.2d 752. 

Comment note on hearsay evidence in proceedings be- 
fore state administrative agencies, 36 A.L.R.3d 12. 

Unemployment compensation: eligibility as affected by 
claimant's refusal to work at reduced compensation, 95 
A.L.R.3d 449. 

Part-time or intermittent workers as covered by or as 
eligible for benefits under state Unemployment Compen- 
sation Act, 95 A.L.R.8d 891. 

Employee's refusal to take lie detector test as barring 
unemployment compensation, 18 A.L.R.4th 307. 

81 C.J.S. Social Security and Public Welfare §§ 147, 157, 
216 to 234, 268, 279 to 288. 


51-1-8.1. Voluntary withholding of federal income tax. 


A.. Every individual filing a new claim for unemployment compensation shall, at the time of 


filing such claim, be advised in writing that: 


(1) unemployment compensation is subject to federal, state and local income tax; 

(2) requirements exist pertaining to estimated tax payments; 

(3) the individual may elect to have federal income tax deducted and withHeld from the 
individual's unemployment compensation payments at the amount specified in the Internal Rev- 


enue Code of 1986; and 


(4) the individual is permitted to change a ‘sigehlae a elected withholding status one time 


during each benefit year. 


B. Amounts deducted and withheld ori unemployment compensation shall remain in the 
fund until transferred to the federal internal revenue service. 

C.. The division shall follow all procedures specified by the United States department of labor 
and the federal internal revenue service pertaining to the deducting and withholding of income 


tax. 


D. Amounts shall be deducted and withheld under this section only after amounts are de- 
ducted and withheld for any overpayments of unemployment compensation, child support obli- 
gations or any other amounts required to be deducted and withheld under the Unemployment 


Compensation Law. 


E. The provisions of this section apply to unemployment compensation payments made after 


December 31, 1996. 


History: Laws 1996, ch. 33, § 2. | 


Cross references. — For the Internal Revenue Code, 
see 26 U.S.C. § 1 et seq. 


51-1-9. Contributions; computation; payment. 


A. Contributions shall accrue and become payable by each employer for each calendar year in 
which he is subject to the payments of contributions under the Unemployment Compensation Law, 
with respect to wages for employment as provided in Subsection T of Section 51-1-42 NMSA 1978. 
Such contributions shall become due. and be paid by each employer to the department for the fund 
in accordance with such regulations and at such times as the secretary may prescribe and shall 
not be deducted, in whole or in part, from the wages of individuals in his employ. 
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‘B. In the payment of any contributions, a fractional part of a cent shall be disregarded unless 
it amounts to one-half cent ($.005) or more, in which case it shall be increased to one cent ($.01). 


History: 1953 Comp., § 59-9-7, enacted by Laws such findings. M.R. Prestridge Lumber Co. v. Employ- 


1961, ch. 189, § 1; 1971, ch. 209, § 2;.1977, ch. 320, § 1; ment See, Comm'n, 1946-NMSC-026, 50 N.M. 309, 176 
1979, ch. 280, § 16; 1980, ch. 50; § 2; 1981, ch. 354, § 5, P.2d 190. 
Repeals and reenactments. — Laws 1961, ch. 139, Contribution due and owing state. i cRSrapdtess of 
§ 1, repealed former 59-9-7, 1953 Comp., relating to con- their derivation from federal legislation, the unemploy- 
tribution, and enacted a new 59-9-7, 1953 Comp. ment compensation contributions are considered to be due 
O 1 
ANNOTATIONS ae ae the state of New Mexico. 1969 Op. Att'y Gen. 


Indian and non-Indian employers are subject to 
taxation under the Unemployment Compensation Law 
with respect to wages paid for services performed by their 
employees on pueblo and reservation land. 1972 Op. Att'y 


Applicability of procedural provisions. — Legis- 
lature intended that procedural provisions of the Unem- 
ployment Compensation Law should apply to decisions 
fixing employer's rate of contribution to the same extent 
as they did to employee's claim for benefits under the act. Gen. No. 72-23. . 

M.R. Prestridge Lumber Co. v. Employment Sec. Comm'n, Law reviews. — For comment, "Coal Taxation in the 
1946-NMSC-026, 50 N.M. 309, 176 P.2d 190. Western States: The Need for a Regional Tax Policy, see 

Liberal construction called for. — This section is re- 16 Nat. Res, J. 415 (1976). A 
medial legislation that calls for a liberal construction to Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 


the end that humanitarian purposes may be given effect. Jur. 2d Unemployment Compensation §§ 35, 36, 85, 86, 


Employment Sec. Comm'n v. C.R. Davis Contracting Co., 187 to 195. _ - 
1969-NMSC-174, 81 N.M. 23, 462 P.2d 608. _ Successor's treatment under provisions of act subject- 
Court to give weight to department findings. ing to its provisions an employer purchasing or succeed- 


— District court in reviewing action of employment ing to the business of another employer, 4 A.L.R.2d 721. 


security commission (now employment security depart- Right of successor in business to experience or rating of 
ment) in fixing an employer's rate of contribution had to predecessor for purpose of fixing rate of contributions, 22 


give weight to findings made at hearing before the com- A.L.R.2d 673, : ' é 
mission (now department) and follow such findings, ex- 81 C.J.8. Social Security and Public Welfare §§ 139 to 


cept where the evidence clearly preponderated against 153, 155, 170, 172, 192 to 210, 212, 214, 218, 281, 293. 


51-1-10. Rate of cénivihekiont 


For any contributions assessed against an employer under the provisions of the Unemployment 
Compensation Law of New Mexico prior to January 1, 1977, the base wage upon which contribu- 
tions must be paid and the rate of contributions assessable shall be the base wage and rates in 
effect by law as of the date such contributions became due and payable to the department. 


History: 1953 Comp., § 59-9-7.1, enacted by Laws ANNOTATIONS 
1977, ch. 320, § 2; 1979, ch. 280, § 17, ‘ ‘ : 
Repeals and reenactments. — Laws 1977, ch. 320, Law reviews. — For comment, "Undocumented Aliens: 
§ 2, repealed former 59-9-7,1, 1953 comp., relating to rate Education, Employment and Welfare in the United States 
of contribution, and enacted a new 59-9-7.1, 1953 Comp. and in New Mexico," see 9 N.M.L. Rev. 99 (1978-79). 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 81 C.J.S. 
Social Security and Public Welfare §§ 152, 195 to 198. 


51-1-11. Employer contribution rates; benefits chargeable; 
unemployment compensation fund adequate reserve; 
reserve factor; excess claims premiun; definitions. 


A. Benefits paid to an individual shall be charged to the individual's base-period employers on 
a pro rata basis according to the proportion of the individual's total base-period wages received 
from each employer, except that no benefits paid to a claimant as extended benefits under the pro- 
visions of Section 51-1-48 NMSA 1978 shall be charged to any base-period employer who is not on 
a reimbursable basis and who is not a governmental entity and, except as the secretary shall by 
rule prescribe otherwise, in the case of benefits paid to an individual who: 
(1) left the employ of a base-period employer who is not on a reimbursable basis volun- 
tarily without good cause in connection with the individual's employment; 
(2) _was discharged from the employment of a base-period employer who is not on a reim- 
bursable basis for misconduct connected with the individual's employment; 
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(3) -is employed part time by a base-period employer who is not on a reimbursable basis 
and who continues to furnish the individual the same part-time work while the individual is sepa- 
rated from full-time work for a nondisqualifying reason; or 

(4) received benefits based upon wages earned from a base-period employer who is not on 
a reimbursable basis while attending approved training under the provisions of Subsection E of 
Section 51-1-5 NMSA 1978. 

B. ‘The division shall not charge a contributing or reimbursing base-period employer with any 
portion of benefit amounts that the division can bill to or recover from the federal government as 
either regular or extended benefits. 

C. The division shall not charge a contributing base-period employer with any portion of ben- 
efits paid to an individual for dependent allowance or because the individual to whom benefits are 
paid: 

(1) separated from employment due to abtaesitd anus, as "domestic abuse" is defined in 
Section 40-13-2 NMSA 1978; or 

(2) voluntarily left work to relocate wecelied of a spouse, who is in the military service of 
the United States or the New Mexico national guard, receiving permanent change of station or- 
ders, activation orders or unit deployment orders. 

D, All contributions to the fund shall be pooled and available to pay benefits to any individual 
entitled thereto, irrespective of the source of the contributions. 

K. In the case of a transfer of an employing enterprise, notwithstanding any other provision of 
law, the experience history of the transferred enterprise shall be transferred from the predecessor 
employer to the successor under the following conditions and in accordance with the applicable 
rules of the secretary: 

(1) except as otherwise provided in this subsection, for the purpose of this subsection, two 
or more employers who are parties to or the subject of any transaction involving the transfer of 
an employing enterprise shall be deemed to be a single employer and the experience history of the 
employing enterprise shall be transferred to the successor employer if the successor employer has 
acquired by the transaction all of the business enterprises of the predecessor; provided that: 

(a) all contributions, interest and penalties due from the predecessor employer have 
been paid; 

(b) notice of the transfer has been given in accordance with the rules of the secretary 
during the calendar year of the transaction transferring the employing enterprise or the date of 
the actual transfer of control and operation of the employing enterprise; 

(c) the successor shall notify the division of the acquisition on or before the due date 
of the successor's first wage and contribution report. If the successor employer fails to notify the 
division of the acquisition within this time limit, the division, when it receives actual notice, shall 
effect the transfer of the experience history and applicable rate of contribution retroactively to the 
date of the acquisition, and the successor shall pay a penalty of fifty dollars ($50.00); and 

(d) where the transaction involves only a merger, consolidation or other form of reor- 
ganization without a substantial change in the ownership and controlling interest of the business 
entity, as determined by the secretary, the limitations on transfers stated in Subparagraphs (a), 
(b) and (c) of this paragraph shall not apply. A party to a merger, consolidation or other form of 
reorganization described in this subparagraph shall not be relieved of liability for any contribu- 
tions, interest or penalties due and owing from the employing enterprise at the time of the merger, 
consolidation or other form of reorganization; 

(2) the applicable experience history may be transferred to the successor in the case ofa 
partial transfer of an employing enterprise if the successor has acquired one or more of the several 
employing enterprises of a predecessor but not all of the employing enterprises of the predecessor 
and each employing enterprise so acquired was operated by the predecessor as a separate store, 
factory, shop or other separate employing enterprise and the predecessor, throughout the entire 
period of the contribution with liability applicable to each enterprise transferred, has maintained 
and preserved payroll records that, together with records of contribution liability and benefit 
chargeability, can be separated by the parties from the enterprises retained by the predecessor to 
the satisfaction of the secretary or the secretary's delegate. A partial experience history transfer 
will be made only if the successor: 
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(a) notifies the division of the acquisition, in writing, not later than the due date of 
the successor's first quarterly wage and contribution report after the effective date of he acquisi- 
tion; 

(b) files an application provided by the issieinn that contaifis the Kedimeamahi of the 
predecessor within thirty days from the delivery or mailing of such gS ashe by the division to 
the successor's last known address; and 

(c) files with the application a form with a:schedule of the: name and social aBougity 
number of and the wages paid to and the contributions paid for each employee for the three and 
one-half-year period preceding the computation date through the date of transfer or such lesser 
period as the enterprises transferred may have been in operation. The application and form shall 
be supported by the predecessor's permanent employment records, which shall be available for au- 
dit by the division. The application and form shall be reviewed by the division and, upon approval, 
the percentage of the predecessor's experience history attributable to the enterprises transferred 
shall be transferred to the successor. The percentage shall be obtained by dividing the taxable 
payrolls of the transferred enterprises for such three and one-half-year period preceding the date 
of computation or such lesser period as the enterprises transferred may have been in operation a 
the predecessor's entire payroll; 

(3) if, at the time of a transfer of an employing ai Beri dod in whole or in part, both the pre- 
decessor and the successor are under common ownership; then the experience history attributable 
to the transferred business shall also be transferred to and: combined with the experience history 
attributable to the successor employer. The rates of both employers shall be recalculated and made 
effective immediately upon the date of the transfer;, 

(4) whenever a person, who is not currently an employer, acquires the trade or business of 
an employing enterprise, the experience history of the acquired business shall not be transferred 
to the successor if the secretary or the secretary's designee finds that the successor acquired the 
business solely or primarily for the purpose.of obtaining a lower rate of contributions, Instead, the 
successor shall be assigned the applicable new employer rate. pursuant,to this section. In,deter- 
mining whether the business was acquired solely or primarily for the purpose of obtaining a lower 
rate of contribution, the secretary or the secretary's designee shall consider: 

(a) the cost of acquiring the business; 

(b) whether the person continued the business enterprise of the acquired business; 

(c) how long such business enterprise was continued; and | 

(d) whether a substantial number of new employees was hired for performance of dus 
ties unrelated to those that the business activity conducted prior to acquisition; 

(5) if, following a transfer of experience history pursuant, to this subsection, the depart- 
ment determines that a substantial purpose of the transfer of the employing enterprise was to ob- 
tain a reduced liability for contributions, then the experience rating accounts of the employers in- 
volved shall be combined into a single account and a single rate assigned to the combined account; 

(6) the secretary shall adopt such rules as are necessary to interpret and carry out the 
provisions of this subsection, including rules that: 

(a). describe how experience history is to be transferred; and 

(b) . establish procedures to identify the type of transfer or acquisition of an caielastes 
enterprise; and 

(7). a person who knowingly violates or attempts to violate a rule adopted pursuant to 
Paragraph (6) of this subsection, who transfers or acquires, or attempts to transfer or acquire, an 
employing enterprise for the sole or primary purpose of obtaining a reduced liability for contribu- 
tions or who knowingly advises another person to violate a rule adopted pursuant to Paragraph (6) 
of this subsection or to transfer or acquire an employing enterprise for the sole or primary purpose 
of obtaining a reduced liability for contributions is guilty of a misdemeanor and.shall be punished 
by a fine of not less than one thousand five hundred dollars ($1,500) or more than three thousand 
dollars ($3,000) or, if an individual, by imprisonment for a definite term not to‘exceed ninety days 
or both. In addition, such a person shall be, subject to the following civil penalty imposed by the 
secretary: ' 
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(a) ifthe person is an employer, the person shall be assigned the highest contribution 
rate established by the provisions of this section for the calendar year in which the violation occurs 
and the three subsequent calendar years; provided that, if the difference between the increased 
penalty rate and the rate otherwise applicable would be less than two percent of the employer's 
payroll, the contribution rate shall be increased by two percent of the employer's payroll for the 
calendar year in which the violation occurs and the three subsequent calendar years; or 

(b) if the person is not an employer, the secretary may impose a civil penalty not to 
exceed three thousand dollars ($3,000). 

F. Except as provided in Subsection Q of this section, for each calendar year, if, as of the compu- 
tation date for that year, an employer has been a contributing employer throughout the preceding 
twenty-four months, the contribution rate for that employer shall be determined by multiplying 
the employer's benefit ratio’by the reserve factor as determined pursuant to Subsection H of this 
section and, for each calendar year beginning in calendar year 2017, then multiplying that product 
by the employer's experience history factor as determined under Subsection I of this section; pro- 
vided that an employer's contribution rate shall not be less than thirty-three hundredths percent 
or more than five and four-tenths percent. An employer's benefit ratio is determined by dividing 
the employer's benefit charges during the immediately preceding fiscal years, up to a maximum 
of three fiscal years, by the total of the annual payrolls of the same time period, calculated to four 
decimal places, disregarding any remaining fraction. 

G. Except’as provided in Subsection Q of this section, for each calendar year, if, as of the com- 
putation date of that year, an employer has been a’contributing employer for less than twenty- 
four months, the contribution ‘rate for that employer shall be the average of the contribution 
rates for all contributing employers in the employer's industry, as determined by administrative 
rule, but shall not be less than one percent or more than five and four-tenths percent; provided 
that an individual, type of organization or employing unit that acquires all or part of the trade 
or business of another employing unit, pursuant to Paragraphs (2) and (8) of Subsection E of 
Section 51-1-42 NMSA 1978, that has a rate of contribution less than average of the contribution 
rates for all contributing employers in the employer's industry, shall be entitled to the transfer 
of the contribution rate of the other employing unit to the extent permitted under Subsection H 
of this section. 

H. The division shall ensure that the fund sustains an adequate reserve. An adequate reserve 
shall be determined to mean that the funds in the fund available for benefits equal the total 
amount of funds needed to pay between eighteen and twenty-four months of benefits at the aver- 
age of the five highest years of benefits paid in the last twenty-five years. Except as provided in 
Subsection Q of this section, for the purpose of sustaining an adequate reserve, the division shall 
determine a reserve factor to be used when calculating an employer's contribution rate pursu- 
ant to Subsection F of this section by rule promulgated by the secretary. Except as provided in 
Subsection Q of this section, the rules shall set forth a formula that will set the reserve factor in 
proportion to the difference between the amount of funds available for benefits in the fund, as of 
the computation date, and the adequate reserve, within the following guidelines: 

(1) 1.0000 if, as of the computation date, there is an adequate reserve; 

(2) between 0.5000 and 0.9999 if, as of the computation date, there is greater than an ad- 
equate reserve; and 

(3) between 1.0001 and 4.0000 if, as of the computation date, there is less than an ad- 
equate reserve. 

I. Except as provided in Subsection Q of this section, for each calendar year beginning in cal- 
endar year 2017, if, as of the computation date for that calendar year, an employer has been a 
contributing employer throughout the preceding twenty-four months, the employer's experience 
history factor shall be determined as of the computation date and shall be based on the employer's 
reserve. The employer's reserve shall be calculated as the difference between all of the employer's 
previous years" contribution payments and all of the employer's previous years’ benefit charges, di- 
vided by the average of the employer's annual payrolls for the immediately preceding fiscal years, 
up to a maximum of three fiscal years. 
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If an employer's reserve is: The employer's experience 
history factor is: . 
6.0% and over 0.4000 in 
5.0%-5.9% 0.5000 
4.0%-4.9% 0.6000 
3.0%-3.9% 0.7000. 
2.0%-2.9% 0.8000 
1.0%-1.9% 0.9000 
0.0%-0.9% 0.9500 
Under 0.0% 1.0000. 


J. Except as provided in Subsection Q of this section, if an employer's contribution rate pursu- 
ant to Subsection F of this section is calculated to be greater than five and four-tenths percent, 
notwithstanding the limitation pursuant to Subsection F of this section, the employer shall be 
charged an excess claims premium in addition to the contribution rate applicable to the employer; 
provided that an employer's excess claims premium shall not exceed one percent of the employer's 
annual payroll. The excess claims premium shall be determined by multiplying the employer's ex- 
cess claims rate by the employer's annual payroll. An employer's.excess claims rate shall be deter- 
mined by multiplying the difference of the employer's contribution rate, notwithstanding the limi- 
tation pursuant to Subsection F of this section, less five and four-tenths percent by ten percent. 

K. Effective calendar year 2017, any other provision of law notwithstanding, an employer's 
contribution rate plus the employer's excess claims rate, if any, shall increase by no more than two 
percentage points from one calendar year to the next. 

L. Except as provided in Subsection Q of this section, the division shall promptly notify megs 
employer of the employer's rate of contributions and excess claims premium as determined for 
any calendar year pursuant to this section. Such notification shall include the amount determined 
as the employer's annual payroll, the total of all of the employer's contributions paid on the em- 
ployer's behalf for all past years and total benefits charged to the employer for all such years, 
Such determination shall become conclusive and binding upon the employer unless, within thirty 
days after the mailing of notice thereof to the employer's last known address or in the absence of 
mailing, within thirty days after the delivery of such notice, the employer files an application for 
réview and redetermination, setting forth the employer's reason therefor. The employer shall be 
granted an opportunity for a fair hearing in accordance with rules prescribed by the secretary, but 
an employer shall not have standing, in any proceeding involving the employer's rate of contribu- 
tions or contribution liability, to contest the chargeability to the employer of any benefits paid in 
accordance with a determination, redetermination or decision pursuant to Section 51-1-8 NMSA 
1978, except upon the ground that the services on the basis of which such benefits were found to 
be chargeable did not constitute services performed in employment for the employer and only in 
the event that the employer was not a party to such determination, redetermination or decision, 
or to any other proceedings under the Unemployment Compensation Law in which the character 
of such services was determined. The employer shall be promptly notified of the decision on the 
employer's application for redetermination, which shall become final unless, within fifteen days 
after the mailing of notice thereof to the employer's last known address or in the absence of mail- 
ing, within fifteen days after the delivery of such notice, further appeal is initiated pursuant to 
Subsection D of Section 51-1-8 NMSA 1978. 

M. The division shall provide each contributing employer, within ninety days of the end of each 
calendar quarter, a written determination of benefits chargeable to the employer. Such determina- 
tion shall become conclusive and binding upon the employer for all purposes unless, within thirty 
days after the mailing of the determination to the employer's last known address or in the absence 
of mailing, within thirty days after the delivery of such determination, the employer files an appli- 
cation for review and redetermination, setting forth the employer's reason therefor. The employer 
shall be granted an opportunity for a fair hearing in accordance with rules prescribed by the sec- 
retary, but an employer shall not have standing in any proceeding involving the employer's con- 
tribution liability to contest the chargeability to the employer of any benefits paid in accordance 
with a determination, redetermination or decision pursuant to Section 51-1-8 NMSA 1978, except 
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upon the ground that the services on the basis of which such benefits were found to be chargeable 
did not constitute services performed in employment for the employer and only in the event that 
the employer was not a party to such determination, redetermination or decision, or to any other 
proceedings under the Unemployment Compensation Law [Chapter 51 NMSA 1978] in which the 
character of such services was determined. The employer shall be promptly notified of the decision 
on the employer's application for redetermination, which shall become final unless, within fifteen 
days after the mailing of notice thereof to the employer's last known address or in the absence of 
mailing, within fifteen days after the delivery of such notice, further appeal is initiated pursuant 
to Subsection D of Section 51-1-8 NMSA 1978. 

N. The contributions and excess claims premiums, together with interest and penalties thereon 
imposed by the Unemployment Compensation Law, shall not be assessed nor shall action to collect 
the same be commenced more than four years after a report showing the amount of the contribu- 
tions was due. In the case of a false or fraudulent contribution report with intent to evade contri- 
butions or a willful failure to file a report of all contributions due, the contributions and excess 
claims premiums, together with interest and penalties thereon, may be assessed or an action to 
collect such contributions may be begun at any time. Before the expiration of such period of limita- 
tion, the employer and the secretary may agree in writing to an extension thereof and the period 
so agreed on may be extended by subsequent agreements in writing. In any case where the assess- 
ment has been made and action to collect has been commenced within four years of the due date 
of any contribution, excess claims premium, interest or penalty, including the filing of a warrant of 
lien by the secretary pursuant to Section 51-1-36 NMSA 1978, such action shall not be subject to 
any period of limitation. 

O. The secretary shall correct any error in the determination of an employer's rate of contribu- 
tion during the calendar year to which the erroneous rate applies, notwithstanding that notification 
of the employer's rate of contribution may have been issued and contributions paid pursuant to the 
notification. Upon issuance by the division of a corrected rate of contribution, the employer shall 
have the same rights to review and redetermination as provided in Subsection L of this section. 

P. Any interest required to be paid on advances to this state's unemployment compensation 
fund under Title 12 of the Social Security Act shall be paid in a timely manner as required under 
Section 1202 of Title 12 of the Social Security Act and shall not be paid, directly or indirectly, by 
the state from amounts in the state's unemployment compensation fund. 

Q. The secretary shall omit data for March 1, 2020 through June 30, 2021 from calculations 
of an employing enterprise's experience history, excess claims premiums and excess claims rates. 
The secretary shall use the 2019 computation date reserve factor from January 1, 2020 through 
June 380, 2021. ; 

R. As used in this section: 

(1) "annual payroll" means the total taxable amount of remuneration from an employer 
for employment during a twelve-month period ending on a computation date; 

(2) "base-period employers" means the employers of an individual during the individual's 
base period; | 

(3). "base-period wages" means the wages of an individual for insured work during the in- 
dividual's base period on the basis of which the individual's benefit rights were determined; 

(4) "common ownership" means that two or more businesses are substantially owned, 
managed or controlled by the same person or persons; 

(5) "computation date" for each calendar year means the close of business on June 30 of 
the preceding calendar year; | 

(6) "employing enterprise" means a business activity engaged in by a contributing employ- 
ing unit in which one or more persons have been employed within the current or the three preced- 
ing calendar quarters. An "employing enterprise" includes the employer's workforce; 

(7). "experience history" means the benefit charges and payroll experience of the employ- 
ing enterprise; 

(8) "knowingly" means having actual knowledge of or acting with deliberate ignorance of 
or reckless disregard for the prohibition involved; 

(9) "predecessor" means the owner and operator of an employing enterprise immediately 
prior to the transfer of such enterprise; 
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(10) 
operate such business entity; and 
(11) 
willful‘nondisclosure. 


History: Laws 2018, ch. 138, § 3; 2016, ch. 92, § 1; 
2020 (1st S.S.), ch, 6, § 11. 

Repeals and reenactments. — Laws 2013, ch. 133, 
§ 3 repealed former 51-1-11 NMSA 1978, as enacted by 
Laws 2008, ch. 47, § 11, relating to future rates based on 
benefit experience, and enacted a new section, effective 
January 1, 2015. For provisions of former section, see the 
2012 NMSA 1978 on NMOneSource.com. 

Repeals. — Laws 2007, ch. 137, § 6, repealed» Laws 
2005, ch. 3, § 9, effective July 1, 2007, prior to Laws 2005, 
ch. 38, § 9 taking effect. 

Cross references, — For Section 1202 and Title XII of 
the Social Security Act, see 42 U.S.C. § 13822 and 42 U.S.C, 
§§.1321 to 1324, respectively. 

The 2020 (1st S.S.) amendment, effective July 7, 2020, 
required the secretary of workforce solutions to omit data 


for March 1, 2020 through June 80, 2021 from calculations » 


of an employing enterprise's experience history, excess 
claims premiums and excess claims rates, and required 
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the secretary of workforce solutions to use the 2019 com- 


putation date reserve factor from January 1, 2020 through 
June 30, 2021 in calculating employers’ tax rates; in Sub- 
sections F, G, H, I, J and L, added "Except as provided in 
Subsection Q of this section"; and added’a new Subsection 
Q and redesignated the succeeding subsection accordingly. 

The 2016 amendment, effective May 18, 2016, reduced 
the unemployment insurance tax rate of certain employ- 
ers based on the employer's experience history, and capped 
the percentage point increase in an employer's contribu- 
tion and excess claims rates; in Subparagraph H(4)(d), af- 
ter "new employees", deleted "were" and added "was"; in 
Paragraph F, after “Subsection H of this section", added 
"and, for each calendar year beginning in calendar year 
2017, then multiplying that product by the employer's ex- 
perience history factor as determined under Subsection I 
of this section"; added new Subsection I and’ redesignated 
former Subsection I as Subsection J; and added new Sub- 
section K and redesignated former Subsections J through 
O as Subsections L through Q, respectively. 

The 2013 amendment, effective January 1, 2014, ex- 
tended the application of Contribution Schedule 2 through 
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"successor" means any person that acquires an wernt aN a and continues to 


"violates or attempts to violate" includes an intent to evade, a misrepresentation o or a 


"unconstitutional because after the governor! vetoed the 
language regarding the increase tothe 2012 contribution 
schedule from schedule 1 to schedule 3, what remained 
was an unworkable piece of legislation" and issued a writ 
of mandamus ordering the reinstatement of: Laws 2011, 
ch, 184 as passed by the legislature. 

Applicability. — Laws 2011, ch. 184, § 6 provided that 
the amendments to Subsections B and D of Section 51-1- 
11. NMSA 1978 in Laws 2011, ch. 184, § 4 apply to benefit 
years beginning on or after July 1, 2011, 

The 2010 amendment, effective July 1, 2010, in Sub- 
section I(2), after ' ‘calendar’ year after" , changed "2010" to 
"2011"; in Subsections 1(2)(a)(b)(e)(d)(e)(8(g), at the begin- 
ning of each sentence, added "Contribution"; deleted Sub- 
section I(5), which provided employer contribution rates 
for the period from July 1, 2007 through December 31, 


- 2010; and added Paragraphs (5) and (6) of Subsection I. 


The 2007 amendment, effective July 1, 2007, added 
Paragraph (3) of Subsection D, deleted the standard rate 
of contribution of five and four-tenths percent, provided 
for the classification of an employer and the determina- 
tion of an employer's contribution rate if the employer's 
account has been chargeable with benefits during the | 
preceding thirty-six months, prescribed contribution rates 
for calendar years after 2010, and prescribed contribution 
rates from July 1, 2007 through December 31, 2010, .- 

Laws 2005, ch. 255, § 2, effective June 17, 2005, 
amended that version of §1-1-11 NMSA 1978 that was 


« enacted by Laws 2003, ch: 47; § 11, as amended by Laws 


2005, ch. 3, § 4, to provide in Subsection H that in case 
of a transfer, notwithstanding any other provision of law, 
the experience history shall be transferred; provided in 
Subseetion H(1)(a) that an employing enterprise includes 
the employer's workforce; added the definition of "com- 
mon ownership" in Subsection H(e); added the definition 
of "knowingly" in Subsection H(f); added the definition of 
"violates or attempts to violate" in Subsection H(g); pro- 
vided in Subsection H(2) that except as otherwise pro- 


‘vided in this subsection, for the purpose of this subsec- 


2014; in Subparagraph (c) of Paragraph (3) of Subsection H, ; 


in the first sentence, after "with the application", deleted "a 
Form ES-903A or its equivalent with" and added "in a man- 
ner described by the department", in the second sentence, 
after The application and", deleted "Form ES-903A" and 
added "schedule", and in the third sentence, after ''The appli- 
cation and", deleted "Form ES-903A" and added "schedule", 
and in Subsection I, in Paragraph (2), after calendar year 
after", deleted "9013" and added "2014" and in Paragraph 
(6), after "December 31", deleted "2013" and added "2014", 

The 2011 amendment, effective July 1, 2011, in Sub- 
section B, required that benefits paid to full-time students 
be charged against the accounts of students’ base-period 
employers; in Subsection D, required that benefits paid to 
individuals enrolled in training or attending school on a 
full-time basis be charged to the individual's contribut- 
ing pay-period employer's account; and in Subsection I, 
for calendar years after 2012, required employers to pay 
the rates specified in the contribution schedules and re- 
quired employers to pay the rate specified in Contribution 
Schedule 3 for the period from January 1, 2012 through 
December 31, 2012. 

Compiler's notes. — On December 14, 2011, the su- 
preme court ruled that the governor's partial. veto of 
Subsection 1(6) of Section 4 in Laws 2011, ch. 184 was 


tion, two or more employers involved in the transfer or an 
employing enterprise shall be a single employer; changed 
"within four years" to "during the calendar year" in Sub- 
section H(2)(b); deleted the former qualification in Subsec- 
tion H(2)(c) that in the case of a transfer of an employing 
enterprise, the successor shall notify the division; added 
Subsection H(4) to provide that if the predecessor and 
successor employing enterprise are under common own- 
ership, then the experience history shall be transferred 
and combined with the experience history at the successor 
enterprise and the rates of both employers shall be recal- 
culated; added Subsection H(5) to provide that if a person 


‘acquires an employing enterprise to obtain a lower rate of 


contributions, the experience history of the acquired busi- 
ness shall not be transferred to the successor business 
and the successor shall be assigned the applicable new — 
employer rate and to provide the criteria for determining 
whether a business was acquired to obtain a lower rate; 
added Subsection H(6) to provide that if the department 
determines that a purpose of the transfer of experience 
history is to obtain. a reduced liability for contributions, 
then the experience rating accounts of the employers shall 
be combined and a single rate assigned; added Subsection _ 
H(7) to provide that the secretary shall adopt rules that 
include a description of how experience history-is trans- 


ferred and that establish procedures to identify the type 
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added Subsection H(8) to provide criminal and civil penal- 
ties for violations of or inducing others to violate the sec- 
retary's rules or for transferring, acquiring or attempting 
to transfer or acquire an employing enterprise to obtain a 
reduced liability for contributions. 

Laws 2006, ch. 3, § 4, effective February 8, 2005, in Sub- 
section B(4), added "or school on a full-time basis": added 
a new Subsection D; added new Paragraphs (4) and (5) 
of relettered Paragraph D (former Paragraph D); added a 
new Subparagraph (f) of Subsection H(2) (former Subsec- 
tion G); increased the employer's rate in Paragraph (2) of 
Subsection I (former Subsection H); and inserted a new 
"Contribution Schedule 0" in the "Table of employer re- 
serves and contribution rate schedules" in Paragraph (4) 
of Subsection H (former Subsection G), 

The 2003 amendment, effective March 19, 2003, re- 
wrote the section. 


Laws 2008, ch, 47, § 15 provided that the effective date. 


of Laws 2003, ch. 47, §§ 8 through 12 was the earliest of 
the following: 1) June 80, 2007; or 2) the date that the 
unemployment compensation fund is less than three and 
three-fourths percent of total payrolls pursuant to the 
computation provided in Paragraph (1) of Subsection I of 
51-1-11 NMSA 1978. 

The compiler was informed that the event described in 
Laws 2008, ch, 47, § 15 occurred prior to the enactment of 
the 2005 amendment, 

The 2000 amendment, effective July 1, 2000, deleted 
former Subsection B(3), relating to benefits paid i in connec- 
tion with a work-release program, and redesignated for- 
mer Subsections B(4) and B(5) as present Subsections B(3) 
and B(4); substituted "three and four-tenths" for "four" in 
Subsection H(2)(a); substituted "less than three and four- 
tenths percent and not less than two and seven-tenths" 
for "between four percent and three percent" in Subsec- 
tion H(2)(b); substituted "less than two and seven-tenths 
percent and not less than" for "between three percent.and 
two" in Subsection H(2)(c); substituted "less than" for "be- 
tween" and inserted "not less than" in Subsections H(2) 
(d) and H(2)(e); and reduced employer compensation rate 
schedule 1 for all employers with an employer reserve of 
0% or greater and schedule 2 for all employers with a 1.0% 
or greater reserve in Subsection H(4). 

The 1998 amendment, effective July 1, 1998, inserted 
"through the date of transfer" following "of this section" 
in Subparagraph G(3)(c), added Subsection N and made 
minor stylistic changes throughout the section. 

The 1993 amendment, effective April 5, 1993, substi- 
tuted "this paragraph" for "Paragraph (2) of Subsection 
C of this section" in the first sentence of Subsection G(2) 
(d); inserted "throughout the entire period of his contri- 
bution with liability applicable to each enterprise trans- 
ferred" near the middle of the first sentence of Subsection 
G(3); and, in Subsection G(3)(c), substituted the language 
"for the three and one-half year" for "from the inception 
of the enterprise transferred or for the three and one-half 
year period preceding the date of computation as defined 
in Subparagraph D of Paragraph (3) of Subsection H of 
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Section 51-1-11 NMSA 1978, whichever is less" at the end 
of the first sentence, in the second sentence substituted 
"percentage" for ' ‘actual share" and deleted "for the period 
set forth on Form ES-903A" following "enterprises trans- 
ferred", and added the last sentence, 

The 1991 amendment, effective April 3, 1991, substi- 
tuted "division" for "department" throughout the section; 
added Paragraphs (3) to (5) in Subsection B; in Subsec- 
tion G, added Subparagraph (d) in Paragraph(1), substi- 
tuted "fifty. dollars ($50.00)" for "thirty dollars ($30.00)" 
at.the end of Subparagraph (c) in Paragraph (2), deleted 


"the business or" preceding "the employing enterprises of 


the predecessor" and "throughout the entire period of his 
contribution liability applicable to each enterprise trans- 
ferred" preceding "has maintained" in the first sentence in 
Paragraph (3) and rewrote Subparagraph (c) of Paragraph 
(3), which read "the successor files with the application 
a Form ES-908A or its equivalent witha schedule of the 
name and social security number of, and the wages paid 
to each employee and the contributions paid with respect 
to each calendar quarter from the inception of the enter- 
prises being transferred prepared from, and supported 
by, the predecessor's permanent employment. records 
which must be available for audit. by the department"; 
substituted "Paragraph (4)" for "Paragraph 5" where the 
reference appears throughout Subsection H; substituted 
"further appeal is initiated pursuant to Subsection D of 
Section 51-1-8 NMSA 1978" for "a petition for judicial re- 
view is filed in the district court of the county in which 
he resides" at the end of Subsection I; substituted "deter- 
mination" for "notice" in the first sentence and added the 
succeeding sentences in Subsection J; and made related 
and other minor stylistic changes. 


ANNOTATIONS 


Partial veto rendered the act unworkable and in- 
complete. — Where the legislature amended Subsection 
I of Section 51-1-11 NMSA 1978 to change the effective 
date of a formula-based contribution schedule to calendar 
years after 2012 and to set a fixed contribution schedule 
for the year 2012 at Schedule 3; the governor vetoed the 
provision that fixed the 2012 contribution schedule at 
Schedule 3; and the partial veto resulted in the elimina- 
tion of a contribution schedule for 2012, which effectively 
exempted established employers from making mandatory 
contributions to the unemployment compensation fund for 
calendar year 2012, the partial veto was unconstitutional 
because what remained after the partial veto was an un- 
workable piece of legislation and the court ordered that 
the legislation be reinstated as passed by the legislature. 
State of N.M. ex rel. Stewart v. Martinez, 2011-NMSC-045, 
270 P.3d 96. 

Law reviews, — For article, "Unemployment Compen- 
sation in New Mexico," see 11 N.M.L. Rev. 327 (1981), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur. 2d Unemployment Compensation $§ 104 to 109. 

81.C.J.8, Social Security and Public Welfare § 294. 


51-1-12. Penalty; late payment of contributions. 


The rate of contribution of an employer shall in no case be raised as a penalty for, or as a result 
of, the late filing of any notice, report or payment of contributions required under Section 51-1-9 
NMSA 1978 or any regulations promulgated thereunder. Effective as to all wages for employment 
paid on and after July 1, 1965, quarterly wage and contribution reports and contribution pay- 
ments, if not filed on or before the due date as prescribed by the secretary, shall be subject to the 


following penalties: 


A. if the required report for any calendar quarter is not filed within ten days after due date, a 
penalty of fifty dollars ($50.00) is to be paid by the employer; 
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B. if the contributions due on such report are not paid in full within ten days after due date, an 
additional penalty of five percent but not less than twenty-five dollars ($25.00) is to be paid by the 
employer on any such contributions. remaining unpaid; 

C. if any payment required to be made by the Unemployment Compensation Law is attempted 
to be made by check which is not paid upon presentment, a penalty of twenty-five dollars ($25.00) 
shall be paid by the employer; and 

D. inno case’shall any penalty as herein provided or as imposed by this section prior to June 30, 
1965 be assessed for any quarter prior to the six completed calendar quarters immediately ue eee 
ing the quarter in which the employer shall be determined subject to the Unemployment Compen- 
sation Law; and in no case shall a penalty for late reporting or late payment of contribution be im- 
posed if, in the opinion of the secretary, an employer's late reporting, late payment of contribution, 
or both, was occasioned by circumstances beyond the control of the employer, who. in, good faith 
exercised reasonable diligence in an effort to comply with the reporting and contribution payment 
provisions of the Unemployment Compensation Law. 


History: 1958 Comp., § 59-9-7.3, enacted by Laws 
1965, ch. 192, § 1; 1979, ch. 280, § 19; 1981, ch. 354, § 7; 
1991, ch. 122, § 7. 

Repeals and reenactments, — Laws 1965, ch, 192, 
§ 1, repealed former 59-9-7.3, 1953 Comp., relating to pen- 
alty and late payment of contribution, and enacted a new 
59-9-7.3, 1958 Comp. 

The 1991 amendment, effective April 3, 1991, substi- 


Subsection A; substituted "twenty-five dollars ($25.00)" 
for "five dollars ($5.00)" in Subsection B; inserted present 
Subsection C; redesignated former Subsection C as:pres- 
ent Subsection D; and made a related stylistic change. 


ANNOTATIONS | 


Am. Jur. od, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare § 205. 


tuted "fifty dollars ($50.00)" for "five dollars ($5.00)" in 


51-1-13. Financing benefits paid to employees of HOBP ESE 
organizations. 


Benefits paid to employees of nonprofit organizations shall be financed in accordance with the 
provisions of this section. For the purpose of this section, a "nonprofit organization" is an organiza- 
tion or group of organizations described in Paragraph (8) of Subsection F of Section 51-1-42 NMSA 
1978. 

A. Any nonprofit organization that, pursuant to Paragraph (8) of Subsection F of Section 51-1- 
42 NMSA 1978, is subject to the Unemployment Compensation Law shall pay contributions in ac- 
cordance with the provisions of Section 51-1-9 NMSA 1978, unless it elects, in accordance with this 
subsection, to pay to the division for the fund an amount equal to the amount of regular benefits 
and of one-half of the extended benefits paid, that is attributable to service in the employ of such 
nonprofit organization, to individuals for weeks of unemployment that begin during the effective 
period of such election. 

(1) Any nonprofit organization that becomes subject to the Unemployment Compensation 
Law after January 1, 1972 may elect to become liable for payments in lieu of contributions for a 
period of not less than two taxable years by filing a written notice of its election with the division 
not later than thirty days immediately following the date subjectivity is determined. 

(2) Any nonprofit organization that makes an election in accordance with Paragraph (1) of 
this subsection will continue to be liable-for payments in lieu of contributions until it files with the 
division a written notice terminating its election not later than thirty days prior to the beginning 
of the taxable year for which such termination shall first be effective. 

(3) Any nonprofit organization that has been paying contributions under the Unemploy- 
ment Compensation Law may change to a reimbursable basis by filing with the division written 
notice of its election not later than thirty days prior to the beginning of the taxable year for which 
its election shall first be effective. Such election shall not De terminated by the ae for the 
following two taxable years. 

(4) The division, in accordance with such Savile as the secretary may prescribe, shall 
notify each nonprofit organization of any détermination that it may make of the organization's sta- 
tus as an employer and of the effective date of any election that the organization makes and of any 
termination of such election. Such determination shall be subject to reconsideration, appeal and 
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review in accordance with regulations of the secretary governing appeals by employers of iene li- 
ability under Section 51-1-9 NMSA 1978. 

B.. Payments in lieu of contributions shall be: made in accordance with the provisions of this 
subsection. 

(1) At the end of Sci calendar quarter or at the end of any other period as determined 
by the secretary, the division shall bill each nonprofit organization or group of such organizations 
that has elected to make payments in lieu of contributions for an amount equal to the full amount 
of regular benefits plus one-half of the amount of extended benefits paid during such quarter or 
other prescribed period that is attributable to service in the employ of such organization. 

(2). Effective with the calendar quarter beginning January 1, 1987 and each succeeding 
calendar quarter, each employer that is liable for payments in lieu of contributions, including gov- 
ernmental entities, shall pay to the division an amount equal to twenty-five percent of the total 
benefit charges made to each such employer during the four calendar quarters ending the preced- 
ing June 30. Such payments shall be made on or before the tenth day of the first month of each 
calendar quarter. 

(3) In the event that any employer liable for making payments in lieu of cinembutahe 
incurred no benefit charges during the four calendar quarters ending the preceding June 30, the 
employer shall pay. to the division, each calendar quarter, an amount equal to one-eighth of one 
percent of the employer's annual taxable wages paid for such period for employment as defined in 
Subsection F of Section 51-1-42 NMSA 1978 and Section 51-1-44 NMSA 1978 as estimated by the 
secretary. Such payments shall be paid on or aerate the tenth day of the first month of the calendar 
quarter. 

(4) For each calendar quarter, the eieticns shall Jathratinie the amount paid by.each em-— 
ployer subject to payment in lieu of contributions and the amount of benefits charged to such 
employer, Each employer who has made payments in an amount less than the amount of benefits 
charged to the employer shall pay the balance of the amount charged within twenty-five days of 
the notification by the division. If the quarterly payment made by an employer pursuant to Para- 
graph (2) of this subsection exceeds the amount of benefits charged to such employer, the excess 
payment shall be refunded on a quarterly basis. 

(5) Payments made by any nonprofit organization under the provisions of this subsection 
shall not be deducted or deductible, in whole or in part, from the remuneration of individuals. in 
the employ of the organization. 

C. Collection of past due payments of amounts in lieu of contributions shall be-as provided in 
this subsection. 

(1) Past due payments of amounts. in lieu of contributions are subject to the same viata k 
ties that are applied to past due contributions pursuant to Section 51-1-12 NMSA 1978. 

(2) The provisions of Section 51-1-36 NMSA 1978 shall apply to all contributions or pay- 
ments of amounts in lieu of contributions for which anonprofit organization becomes liable pursu- 
ant to an election made pursuant to Subsection A of this:section. 

(8), Any nonprofit organization that elects to become liable for payments in lieu of con- 
tributions shall be required, within thirty days after the effective date of its election; to execute 
and file with the secretary a surety bond or such other surety undertaking or security, which may 
consist of a cash security deposit, in a form approved by the secretary. With the consent of the 
secretary, a cash security ply may be made in three annual installments. This paragraph shall 
not apply to: 

(a) group accounts Sutablished pursuant to Subsection E of this section or any mem- 
ber of such a group account; or 

(b) governmental entities as defined in Subsection B of Section 51-1-44 NMSA 1978; 
except that all instrumentalities of governmental entities shall be included as part of the control- 
ling governmental entity or entities for purposes of determining Babin, for the payment of unem- 
ployment compensation contributions. 

(4) The amount of the surety bond or other surety dridertaline or security required by 
Paragraph (3) of this subsection shall be equal to 2.7 percent of contribution times the organiza- 
tion's taxable wages paid for employment, as defined in Subsection F of Section 51-1-42,. NMSA 
1978 and Section 51-1-44 NMSA 1978, for the four calendar quarters immediately preceding the 
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effective date of the election. If the nonprofit organization did not pay wages in each of the pre- 
ceding four calendar quarters, the amount of surety bond required shall be determined by the 
secretary based upon an estimate of taxable wages to be paid during the succeeding four calendar 
quarters. Thereafter, the amount of the surety bond shall be adjusted on the basis of the organiza- 
tion's actual taxable payroll. 

(5) If any nonprofit organization that is not required to execute and file a surety bond or 
other security is delinquent in making payments in lieu of contributions as required pursuant to 
Subsection’B of this section or if any nonprofit organization that is required to execute and main- 
tain a surety bond or other security fails to do so or is delinquent in making payments as required 
pursuant to Subsection B of this section, the secretary may terminate the organization's election 
to make payments in lieu of contributions effective as of the beginning of the next taxable year and 
the termination shall be effective until the organization executes and files with the department a 
surety bond or other security as required. 

(6) Any bond or other surety undertaking or security required under this subsection shall 
be in force for a period of not less than two taxable years and shall be renewed with the approval 
of the secretary at such times as the secretary may prescribe. 

D. Each employer who is liable for payments in lieu of contributions shall pay to the division 
for the fund the amount of regular benefits plus the amount of one-half of extended benefits paid 
that are attributable to service in the employ of that employer in accordance with the provisions of 
Subsection A of Section 51-1-11 NMSA 1978, except that any employer that is liable for payments 
in lieu of contributions shall not be relieved of charges for benefits paid to an individual who was 
separated from the employ of that employer for any reason. 

E. Two or more employers who have become liable for payments in lieu of contributions, in 
accordance with the provisions of Subsection A of this section, Subsection B of Section 51-1-14 
NMSA 1978 and Section 51-1-16 NMSA 1978, may file a joint application for the establishment of 
a group account for the purpose of sharing the cost of benefits paid that are attributable to service 
in the employ: of such employers. Each application shall identify and authorize a group representa- 
tive to act as the group's agent for the purpose of this subsection. Upon its approval of the applica- 
tion, the division shall establish a group account for the employers effective as of the beginning of 
the calendar quarter in which it receives the application and shall notify the group's representa- 
tive of the effective date of the account. The account shall remain in effect for not less than two 
years and thereafter until terminated at the discretion of the secretary or upon application by the 
group. Each group account shall be liable for the prepayment of payments in lieu of contributions 
as provided in Paragraphs (2), (3) and (4) of Subsection B of this section. Each member of the group 
account shall be liable to the division for payments in lieu of contributions with respect to each 
calendar quarter in the amount that bears the same ratio to the total benefits paid in the quarter 
that are attributable to service performed in the employ of all members of the group, as the total 
wages paid for service in employment for such member during the quarter bear to the total wages 
paid during the quarter for service performed in the employ of all members of the group. The sec- 
retary shall prescribe regulations as the secretary deems necessary with respect to applications 
for establishment, maintenance and termination of group accounts that are authorized by this 
subsection, for addition of new members to and withdrawal of active members from the accounts 
and for the determination of the amounts that are payable under this subsection by members of 
the group and the time and'manner of payments. 

F, Each group account may apportion liability for amounts due to the group representative as 
the group shall determine. 


History: 1953 Comp., § 59-9-7.4, enacted by Laws "employer's account” and added "employer", and in the 
1971, ch. 209, § 4; 1973, ch. 216, § 3; 1975, ch. 351, § 3; third sentence, after "benefits charged to such", deleted 
1977, ch, 821, § 4; 1979, ch. 280, § 20; 1981, ch. 354, § 8; "employer's account" and added "employer". 

1987, ch. 68, § 3; 1991, ch. 122, § 8; 2013, ch. 183, § 4. The 1991 amendment, effective April 3, 1991, sub- 

The 2018 amendment, effective January 1, 2015, stituted "division" for "department" throughout the sec- 
provided for reconciling the contributions and benefits tion; deleted "unemployment" preceding "fund" in the first . 
charged to employers; in Paragraph (4) of Subsection B, sentence in Subsection A; in Paragraph (3) of Subsection 
in the first sentence, after "benefits charged to such", de- B, substituted "one-eighth" for "one-fourth" preceding "of 
leted "employer's account" and added "employer", in the one percent" in the first sentence and deleted the former 
second sentence, after "benefits charged to the", deleted second sentence, which read "If such employer has had 
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employment subject to benefit charges for a period of three 
years ending on the preceding June 30, but has incurred 
no benefit charges during the same three-year period, 
such employer shall pay to the department, each calendar 
quarter, an amount equal to one-eighth of one percent of 
the employer's annual taxable wages as estimated by the 
secretary"; in Paragraph (4) of Subsection B, substituted 
"quarter" for "year" near the beginning of the first sen- 
tence and rewrote the final sentence, which read "If the 
total payments made by an employer exceed the amount 
of benefits charged to such employer's account, the excess 
payments shall be credited as partial payment against fu- 
ture payments due or, if requested by the employer, shall 
be refunded"; and made minor stylistic changes. 


ANNOTATIONS 


Exemption from payment of contributions by 
charitable corporations was. to be liberally con- 
strued; exemption was determined by use of property 
and not by declared objects and purposes of its owner; 
in ascertaining whether lodge was exempt, fact that 
half of its income was consumed in operating expenses 


UNEMPLOYMENT COMPENSATION 


51-1-15 


was of no consequence; finding that, lodge was orga- 
nized and operated exclusively for charitable purposes 
was supported by evidence that the half of its income 
not needed for operating expenses was spent for chari- 
ties and that its bar, reading room and bowling: al- 
ley were conducive to attendance and helped produce 
funds which were expended for charity. Santa Fe Lodge 
No. 460 v. Employment Sec. Comm'n, 1945-NMSC-022, 
49 N.M. 149, 159 P.2d 312. 

Determination of member's liability to group ac- 
count. — The formula contained in Subsection E did not 
apply where the membership of a group member was 
terminated but the group itself had not sought termina- 
tion of its account with the department; instead, Subsec- 
tion B was applied to determine the amount of the group 
member's liability to the group account. New Mexico Hosp. 
Ass'n v. A.T: & S.F. Mem'l Hosps., 1987-NMSC-017, 105 
N.M. 508, 734 P.2d 748. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 76 Am. 
Jur. 2d Unemployment Compensation § 40. 

81 C,J.S. Social Security and Public Welfare §§ 182, 205. 


51-1-14, Financing benefits paid to employees of governmental entities. 


A. State agencies shall make payments in lieu of contributions in accordance with, the provi- 


sions of Sections 51-1-15 and 51-1-45 NMSA 1978. 


B. Local public bodies shall finance benefits paid to an individual based on services performed 


in their employ by: 


(1) participating in the local public body compensation reserve fund; 

(2) paying contributions to the department; or 

(3) making an election to become liable for payments in lieu of contributions in accordance 
with the provisions of Subsection B or E of Section 51-1-138 NMSA 1978. 


History: 1953 Comp., § 59-9-7.5, enacted by Laws 
1977, ch. 227, § 1; 1979, ch. 280, § 21. 

Cross references. — For applicability of act, see 51-1- 
47 NMSA 1978. . 


_ ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C,J.S. references. — 81 
C.J.S. Social Security and Public Welfare §§ 183, 212. 


51-1-15, Risk management division; payments in lieu of contributions. 


A. Benefits paid to employees of governmental entities covered by the provisions of the state 
government unemployment compensation reserve fund or the local public body unemployment 
compensation reserve fund shall be financed as follows: 

(1) for each state agency, the risk management division of the general services department 
shall pay from the state government unemployment compensation reserve fund to the department 
for the unemployment fund an amount equal to the amount of regular benefits and extended ben- 
efits paid that is attributable to service in the employ of such state agency to individuals for weeks 
of unemployment; and 

(2)* for each local public body covered by the local public body unemployment compensa- 
tion reserve fund, the risk management division of the general services department shall pay 
from the local public body unemployment compensation reserve fund to the department for the 
unemployment fund an amount equal to the amount of regular benefits and extended benefits 
paid that is attributable to service in the employ of such toca public body to individuals for weeks 
of unemployment. 

B. Payments in lieu of contributions shall be made at the end of each calendar quarter. Pay- 
ment of any bill rendered shall be made by the risk management division not later than thirty 
days after such bill was mailed or otherwise delivered by the department to the risk management 
division and to the employer governmental entity unless there has been an application for review 
and redetermination of the amount due. 
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C. Payments made by the risk management division under the provisions of this section shall 
not be deducted or deductible, in whole or in part, from the remuneration of individuals in the em- 
ploy of the governmental entity. 

D. Past due payments of amounts in liew of contributions are subject to the same penalties 
that are applied to past due contributions under Section 51-1-12 NMSA 1978. The provisions of 
Section 51-1-836 NMSA 1978 shall apply to all contributions or payments of. amounts in lieu of con- 
tributions for which the risk management division becomes liable. 

KE. On the effective date of this act, the secretary shall establish the following group accounts: 

(1) "the state account," for funds received from the state government unemployment com- 
pensation reserve fund; and 

(2) "the local public body account," for funds received from the local public body unemploy- 
ment compensation reserve fund. 

F. | Notice of claims for governmental entities participating in the state government unemploy- 
ment compensation reserve fund or the local public body unemployment compensation reserve 
fund shall be given to the risk management division. Upon written request, the department shall 
provide to any governmental entity participating in the state government unemployment compen- 
sation reserve fund or the local public body unemployment compensation reserve fund a copy of 
the notice of claim to the last employer. 


History: 1953 Comp., § 59-9-7.6, enacted by Laws For local public body unemployment compensation re- 
1977, ch. 227, § 2; 1978, ch. 181, § 1; 1979, ch. 280, § 22; serve fund, see 51-1-46 NMSA 1978. 
19838, ch. 301, § 78. For applicability of provisions to government entities, 


Cross references. — For state government unemploy- “© © see 51-1-47 NMSA 1978, 
ment compensation reserve fund, see 51-1-45 NMSA 1978, : 


51-1-16. Financing benefits to employees of local public bodies not 
participating in the local public POAy, unemployment 
compensation reserve fund. 


A. Any local public body may elect to make payments in lieu of contributions by paying to the 
department in accordance with the provisions of the Unemployment Compensation Law for the 
unemployment fund an amount equal to the amount of regular benefits.and extended benefits 
paid that is attributable to service in the employ of such local public body to individuals for weeks 
of unemployment. 

B, Any local public.body electing to make payments in lieu of contributions shall be: ry 

(1) subject to the provisions of Subsections B and E of Section 51-1-13 NMSA 1978 govern- 
ing the payment of contributions and formation of group.accounts by nonprofit organizations; and 
(2). required to make an election to:become liable for payments in lieu of contributions fora 
period of not less than two taxable years by filing a written notice of its election with the department. 

C. Payments made by any local public body under the provisions of this section shall not be 
deducted or deductible, in whole or in part, from the remuneration of individuals in the employ of 
the local public body. 

D. The secretary shall have the authority, ; in accordance with established principles of jee to 
determine what constitutes a separate local public body for the purposes of this section. 

EK. Local public bodies electing to make payments in lieu of contributions through a group ac- 
count, pursuant to Subsection E of Section 51-1-18 NMSA 1978, may authorize the group agent 
to invest money deposited in the group account. Money deposited in the group account and any 
income from such account shall be held in trust and deposited in a segregated account. Money in 
the account:may be invested only in legal,investments for the state permanent fund. Money in the 
account shall be used for the purpose of the account, including but not limited to paying the cost of 
benefits, penalties and interest and the cost of administering the account. , 


History: 1953 Chmot » § 59-9-7.7, enacted by Laws Cross references. — For applicability, of Sgutaiandl to 
1977, ch. 227, § 3; 1978, ch. 181, § 2; 1979, ch. 280, § 23, government entities, see 51-1-47 NMSA 1978, 
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§1-1-17. Budgets; governmental entities. 


A. The department of finance and administration shall not approve the budget of any govern- 
mental entity which has failed to budget sufficient revenues to pay unemployment compensation 
benefits as required by the Unemployment Compensation Law. 

B. The risk management division of the general services department annually on or before 
April 15 shall prescribe schedules of minimum rates per employee to be budgeted by governmental 
entities for the succeeding fiscal year. Rate schedules prescribed by the risk management division 
shall take into account the prior experience of the governmental entity, the amount of reserves 
the governmental entity has on deposit with the department of finance and administration or in 
a separate account earmarked for the payment of unemployment compensation claims and, if the 
governmental entity participates in the state government unemployment compensation reserve 
fund or the local public body unemployment compensation reserve fund, the balance in the fund. 


History: 1953 Comp., § 59-9-7.8, enacted by Laws Cross references. — For applicability of provisions to 
1977, ch. 227, § 4; 1978, ch. 181, § 3; 1983, ch. 301, § 79. government entities, see 51-1-47 NMSA 1978. 


51-1-18. Period, election and termination of employer's coverage. 


A. Except as otherwise provided in Subsection C of this section, any employing unit that is or 
becomes an employer subject to the Unemployment Compensation Law within-any calendar year 
shall be subject to the Unemployment Compensation Law during the whole of such calendar year. 

B. Except as otherwise provided in Subsection C of this section, an employing unit shall cease 
to be an employer subject to the Unemployment Compensation Law only as of January 1.of any 
calendar year if it files with the department, between January 1 and March 15 of the year in which 
the employing unit desires termination of coverage, a written application for termination of cover- 
age and the secretary finds: 

(1). that. there was no calendar quarter within the preceding calendar year within which 
such employing unit paid wages for employment amounting to four hundred fifty dollars ($450) or 
more or as otherwise provided in Paragraphs (6) and (7) of Subsection F of Section 51-1-42 NMSA 
1978; and 

(2) that there were no twenty different weeks within the preceding calendar year, whether 
or not such weeks were consecutive, within which such employing unit employed an individual in 
employment subject to the Unemployment Compensation Law. For the purpose of this subsection, 
the two or more employing units mentioned in Paragraphs (2) and (3) of Subsection E of Sec- 
tion 51-1-42 NMSA 1978 shall be treated as a single employing unit. For like cause or when the 
total experience history of a predecessor employing unit is transferred pursuant to Section 51-1-11 
NMSA 1978 or when, in the opinion of the secretary, it is unlikely that an employing unit will have 
individuals in employment at any time in the future, termination of coverage may be granted on 
the secretary's own initiative; provided that due notice is given to the employing unit at its last 
address of record with the department. The ghia Wes of this subsection shall not apply to any 
governmental unit. 

C. An employing unit, not otherwise subject’ to the Unemployment Ccitipctigation Law, that 
files with the department its written election to become an employer subject hereto for not less 
than two calendar years shall, with the written approval of such election:by the secretary, become 
an employer subject hereto to the same extent as all other employers, as of the date stated in such 
approval, and shall cease to be subject hereto as of January 1 of any calendar year subsequent to 
such two calendar years only if, between the dates of January 1 and March 16 of the year in which 
the employing unit desires termination of coverage, it has filed with the department a written 
notice to that effect or the secretary, on his own initiative, has given notice of termination of such 
coverage. 

D. Any employing unit for which services that do not constitute employment, as defined in 
the Unemployment Compensation Law, are performed may file with the department a written 
election that all such services performed by individuals in its employ in one or more distinct es- 
tablishments or places of business shall be deemed to constitute employment for all the purposes 
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of the Unemployment Compensation Law for not less than two calendar years. Upon the written 
approval of such election by the secretary, such services shall be deemed to constitute employment 
subject to the Unemployment Compensation Law after the date stated in such approval. Such 
services shall cease to be deemed employment subject hereto as of January 1 of any calendar year 
subsequent to such two calendar years only if, between January 1 and March 15 of the year in 
which the employing unit desires termination of coverage, it has filed with the department a writ- 
ten notice to that effect, or the secretary, on’ his own initiative, has given notice of termination of 
such coverage. 

E. The secretary may terminate the election of an employer or miei ayinw unit made dicate 
to Subsection C or D of this section at any time the secretary determines that the employer or em- 
ploying unit is not abiding by all the requirements of the Unemployment Compensation Law and 
the regulations issued pursuant thereto, or if the employer or employing unit that has made an 
election for coverage becomes delinquent in the payment of its contributions or payment in lieu of 
contributions, interest or penalties. 

F. The secretary, on his own initiative or upon written notification from an employer, may sus- 
pend such employer's obligation for filing a quarterly wage and contribution report as provided 
in the Unemployment Compensation Law or any regulation issued pursuant thereto in any case 
where the employer has ceased to and does not in the immediate future expect to have individuals 
in employment; provided that this subsection shall not apply or be a bar to the collection of contri- 
butions, interest and penalties if, in fact, it is determined that the employer had an individual in 
employment subject to the Unemployment Compensation Law during the period covered by the 
pis ay 


History: Laws 1936 (S.S.), ch. 1, §.8; 1987, ch. 129, "shall not apply", and made minor stylistic pga 
§ 4; 1989, ch. 175, § 4; 1941 Comp., § 57-808; Laws throughout the section. 
1941, ch, 205, § 5; 1943, ch. 105, § 1; 1953 Comp., § 59- 


9-8; Laws 1971, ch. 209, § 5; 1973, ch. 216, § 4; 1977, ch. ANNOTATIONS 
321, § 5; 1978, ch. 165, § 3; 1979, ch. 280, § 24; 1985, ch. Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
31, § 8;1998, ch. 91, § 4. ‘al S vos P 

Cross references, — For the definition of "depart- pigs: Sa magarepied pi vay apeiare SF 108't6 ee 


ment", see 51-1-2 NMSA 1978: 

The 1998 amendment, effective July 1, 1998, added 
Subsection E and redesignated former Subsection E as Sub- 
section F; in Subsection F, deleted "nor shall it" following 


51-1- 19. Unemployment compensation fund. 


4. There is hereby established as a special fund, separate and apart from all public money, or 
funds of this state, an "unemployment compensation fund", which shall be administered ihe the 
department exclusively for the purposes of this section. The fund shall consist of: 

(1). all contributions collected and payments in lieu of contributions collected or que pursu; 
ant to the Unemployment Compensation Law; ) 

(2) interest earned upon any money in the fund; 

(3) any property or securities acquired through the use of money polar aie to the fund; 

(4); all earnings of such property or securities; 

(5) all money received from the federal unemployment account in the unemployment trust 
fund in accordance with Title 12 of the Social Security Act,as amended; 

(6) all money credited to this state's account in the unemployment trust fund pursuant te to 
Section 903 of the Social Security Act, as amended; 

(7) -all money received or due from the federal government as reimbursements pis cekadans to 
Section 204 of the Federal-State Extended Unemployment Compensation Act of 1970; and. . 

(8) all money received for the fund from any other source. All money in the fund shall be 
mingled and undivided. 

B.. The state treasurer shall be the treasurer and custodian of the fund and shall administer 
the fund in accordance with the directions of the;department and shall issue checks upon it in ac- 
cordance with such regulations as the secretary may prescribe. The state treasurer shall maintain, © 
within the fund, three separate accounts: 
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_ (1)° aclearing account; 
» (2) an unemployment trust fund account; and 
(3) a benefit account. 

C. All money payable to the fund upon receipt thereof by the department shall be forwarded 
to the treasurer, who shall immediately deposit it in the clearing account. Refunds payable pur- 
suant to Sections 51-1-36 and 51-1-42 NMSA 1978 shall be paid from the clearing account or the 
benefit account upon checks issued by the treasurer under the direction of the department. After 
clearance thereof, all money.in the clearing account, except as herein otherwise provided, shall 
be immediately deposited with the secretary of the treasury ofthe United States to the credit of 
the account of this state in the unemployment trust fund; established and maintained pursuant 
to Section 904 of the act of congress known as the Social Security Act, as amended (42 U.S.C. Sec- 
tion 1104), any provisions of law in this state relating to the deposits, administration, release or 
disbursements of money in the possession or custody of this state tothe contrary notwithstand- 
ing. The benefit account shall consist of all money requisitioned from this state's account in the 
unemployment trust fund. Except as herein otherwise provided, money in the clearing and benefit 
accounts may be deposited by the treasurer, under the direction of the secretary, in any bank or 
public depository in which general funds of the state may be deposited, but no public deposit insur- 
ance charge or premium shall be paid out of the fund. Money in the clearing and benefit accounts 
shall not be commingled with other state funds but shall be maintained in separate accounts on 
the books of the depository. 

D.. All of the money not deposited in the treasury of the EiAial States shall be subject to the 
general laws applicable to the deposit of public money in the state; and collateral pledged for this 
purpose shall be kept separate and distinct from any cape pee to secure other funds of 
this state. 

-H. The state treasurer shall be liable on the state Gaitsumes' s official bond forthe faithful per- 
formance of duties in connection with the unemployment:compensation fund provided for under 
this section. The liability on the official bond of the state treasurer shall be effective immediately 
upon the enactment of this provision, and:such liability shall exist in addition :to the liability of 
any separate bond existent on the effective date of this provision or that may be given in the fu- 
ture. All sums recovered for losses sustained by the fund shall be deposited therein. 

F.. All money in the clearing account established under this: section is hereby appropriated 
for the. purpose of making refunds pursuant to Sections 51-1-36 and:51-1-42: NMSA 1978, and all 
money in the clearing account not needed for the purpose of making the refunds shall be immedi- 
ately paid to the secretary of the treasury of the United States to the credit of the account of this 
state in the unemployment trust fund, and:the money in the unemployment trust fund is hereby 
appropriated for the purposes of this section. 

G. Money shall be requisitioned from this state's account in the unemployment trust fund 
solely for the payment of benefits and for the payment of refunds pursuant to Sections 51-1-36 and 
51-1-42 NMSA 1978 in accordance with regulations prescribed by the secretary, except that money 
credited to this state's account pursuant to Section.903 of the Social Security Act, as amended, 
shall be used exclusively as provided in Subsection H of this section. The secretary shall, from time 
to time, requisition from the unemployment trust fund:such amounts not exceeding the amounts 
standing to this state's account therein, as the secretary deems necessary for the payment of such 
benefits and refunds fora reasonable future period: Upon receipt thereof, the treasurer shall de- 
posit such money in the benefit. account and shall issue checks for.the payment of benefits solely 
from such benefit account. Expenditures of such money in the benefit account and refunds from 
the benefit account or the clearing account shall not be subject to any provisions of law requir- 
ing specific appropriations or other formal release by state officers of money in their custody. All 
money shall be withdrawn from the fund only,upon.a warrant issued by the department or its duly 
authorized agent upon the treasurer, and the treasurer upon receipt of such warrants shall issue 
a check against the fund in accordance with the warrant of the secretary. Any balance of money 
requisitioned from the unemployment trust fund that remains unclaimed or unpaid in the benefit 
account after the expiration of the period for which such sums were requisitioned shall either be 
deducted from estimates for, and may be utilized for, the payment of benefits and refunds during 
succeeding periods, or in the discretion of the secretary, shall be redeposited with the secretary of 


1277 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


51-1-19 UNEMPLOYMENT COMPENSATION §1-1-19 


the treasury of the United States, to the credit of this state's account in the unemployment trust 
fund, as provided in Subsection C of this section. All money in the benefit account provided for 
hereinabove is hereby appropriated for the payment of benefits and refunds as provided herein. 

H. Money credited to the account of this state in the unemployment trust fund by the secretary 
of the treasury of the United States pursuant to Section 903 of the Social Security Act may be req? 
uisitioned from this state's account or used only for: . 

(1) the payment of benefits pursuant to Subsection G of this section; and 

(2) the payment of expenses incurred for the administration of the Unemployment Com- 
pensation Law and the federal Wagner-Peyser Act; provided that any money requisitioned and 
used for the payment of expenses incurred for the administration of the Unemployment Compen- 
sation Law and the federal Wagner-Peyser Act must be authorized by the enactment of a specific 
appropriation by the legislature that: 

(a) specifies the purpose for which such money is appropriated and the amounts ap- 
propriated therefor; 

(b) limits the period within which such money may be oblifreted to a period ending not 
more than two years after the date of the enactment of the appropriation law, except for amounts 
distributed to the state of New Mexico.on March 18, 2002 pursuant to Section 209 of the federal 
Temporary Extended Unemployment Compensation Act of 2002; 

(c) limits the amount that may be obligated to an amount that does not exceed the 
amount by which the aggregate of the amounts credited to the account of this state pursuant to 
Section 903 of the Social Security Act exceeds the aggregate of the amounts used by the state pur- 
suant to this subsection and charged ou si the amounts transferred to ths account of this state; 
and 

(d) notwithstanding the provisions of Paragraph (1) of this subsection, money cred- 
ited with respect to federal fiscal years 1999, 2000 and 2001 shall be used only for the administra- 
tion of the Unemployment Compensation Law. 

I. Amounts credited to this state's account in the unemployment trust fund under Section 903 
of the Social Security Act that are obligated for administration shall be charged against trans- 
ferred amounts at the exact time the obligation is entered. into. The appropriation, obligation and 
expenditure or other disposition of money appropriated under Subsection H of this section shall 
be accounted for in accordance with standards established by the United States secretary of labor. 

J. Money appropriated under Subsection H of this section for payment of expenses of admin- 
istration shall be requisitioned as‘needed for payment of the obligations incurred under such ap- 
propriations and, upon requisition, shall be deposited in the unemployment compensation admin- 
istration fund but, until expended, shall remain a part of the unemployment compensation fund 
for use only in accordance with the conditions specified in Subsection H of this section, notwith- 
standing any provision of Section 51-1-34 NMSA 1978. Any money so deposited that will not be 
expended shall be returned promptly to the account of the state in the unemployment trust fund. 

K. The provisions of Subsections A through J of this section to the extent that they relate to 
the unemployment trust fund, shall be operative only so long as such*unemployment trust fund 
continues to exist and so long as the secretary of the treasury of the United States continues to 
maintain for this state a separate book account of all funds deposited therein by the state for 
benefit purposes, together with this state's proportionate share of the earnings of such unemploy- 
ment trust fund from which no other state is permitted to make withdrawals. If and when such 
unemployment trust fund ceases to exist, or such separate book account is no longer maintained, 
all money, properties or securities therein belonging to the unemployment compensation fund of 
this state shall be transferred to the treasurer of the unemployment compensation fund, who shall 
hold, invest, transfer, sell, deposit and release such money, properties or securities in a manner 
approved by the secretary, in accordance with the provisions of this section; provided that such 
money shall be invested in the following readily marketable classes of securities; bonds or other 
interest-bearing obligations of the United States and of the state; and provided further that such 
investment shall at all times be so made that all the assets of the fund shall always be readily 
convertible into cash when needed for the payment of benefits. The treasurer shall dispose of 
securities or other properties belonging to the unemployment compensation he only under the 
direction of the secretary. 
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History: Laws 1936 (S.S.), ch. 1, § 9; 1939, ch. 175, 
§ 5; 1941 Comp., § 57-809; Laws 1941, ch. 205, § 6; 
1947, ch. 209, § 4; 1958 Comp., § 59-9-9; Laws 1959, ch. 
842, § 1; 1965, ch. 190, § 1; 1973, ch. 216,'§ 5; 1979, ch. 
280, § 25; 1983, ch. 199, § 6; 1998, ch. 91, § 5; 2003, ch. 
47, § 5; 2007, ch. 137, § 3; 2010, ch. 55, § 3. 

Cross references, — For unemployment compensa- 
tion administration fund, see 61-1-84 NMSA 1978. 

For state investment council, see 6-8-1 NMSA 1978. 

For public depositaries, see 6-10-15 NMSA 1978 et seq. 
For state treasurer's bond, see 6-10-38 and 8-6-1 NMSA 
1978. ae 

For Title XII of the Social Security Act, see 42 U.S.C. 
§§ 1321 to 1824. 

For Sections 903 and 904 of the Social Security Act, see 
42 U.S.C. §§ 1103 and 1104. 

For Section 204 of the Federal-State Extended (Unem- 
ployment) Compensation Act of 1970, see note under 26 
U.S.C. § 3304. 

For the Wagner-Peyser Act, see 29 U.S.C.S. § 49-49k. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A(1), deleted. "except for contributions deposited 
into the state unemployment trust fund pursuant to Con- 
tribution Schedule B in Paragraph (5) of Subsection I of 
Section 51-1-11 NMSA 1978 and Section 51-1-19.1 NMSA 
1978". 

The 2007 amendment, effective July 1, 2007, provides 
that the unemployment compensation fund does not con- 
sist of contributions deposited into the state unemploy- 
ment trust fund. 

The 2003 amendment, effective March 19, 2008, in- 
serted "Unemployment" following "Federal-State Ex- 
tended" near the end of Subsection A(7); deleted "over" fol- 
lowing "immediately paid" near the middle of Subsection 
F; inserted "and the federal Wagner-Peyser Act" following 
"Unemployment Compensation Law" twice in Subsection 
H(2); added "except for amounts distributed to the state of 
New Mexico on March 13, 2002 pursuant to Section 209 
of the federal Temporary Extended Unemployment Com- 
pensation Act of 2002" at the end of Subsection H(2)(b); 
substituted "Paragraph" for "Subparagraph" near the be- 
ginning of Subsection H(2)(d); in Subsection K substituted 
"through" for "B, C, D, E, F, G, H, I and" following "Subsec- 
tions A" and inserted "of this section" following "J" near 
the beginning. 

The 1998 amendment, effective July 1, 1998, desig- 
nated Subsections C to F; redesignated former Subsec- 
tions C and D as Subsections G and H; in Subsection G 
substituted "Subsection H" for "Subsection D" near the 
end of the first sentence, deleted "thereupon" following 
"warrants shall" in the fifth sentence, and substituted 


51-1-19.1. Repealed. 
Repeals, — Laws 2010, ch. 55, § 6 repealed 51-1-19.1 


NMSA 1978, as enacted by Laws 2007, ch. 187, § 4, relat- 
ing to the state unemployment trust fund, effective July 1, 


51-1-20. Repealed. 
Repeals. — Laws 1979, ch. 280, § 54, repealed 51-1- 


20 NMSA 1978, relating to manpower development and 
training programs, effective July 1, 1979. 


51-1-21. Seal; report. 


UNEMPLOYMENT COMPENSATION 


51-1-21 


"Subsection C" for "Subsection B" in the sixth sentence; 
in Paragraph H(1), substituted "Subsection G" for Subsec- 
tion C", rewrote Subparagraph H(2)(c) and added Sub- 
paragraph H(2)(d); designated Subsections I and J and 
rewrote the Subsections; redesignated former Subsection 
E as Subsection K and inserted "E, F, G, H, I and J" at 
the beginning and deleted "of America" following "United 
States"; and made minor stylistic changes throughout the 
section. 


ANNOTATIONS 


Three-year statute of limitations inapplicable to 
this section. — The contributions required to be paid 
under the provisions of this section are not "revenues" 
within the meaning of Section 30-1-8G NMSA 1978, 
which provides for a three-year statute of limitations for 
any crime in violation of a revenue law. Robinson v. Short, 
1979-NMSC-099, 93 N.M. 610, 603 P.2d 720 (decided un- 
der prior law), 

Separate and apart from other public moneys. — 
Although this section states that unemployment compen- 
sation money is a “special fund separate and apart from 
all public moneys or funds of this state," these words, if 
they mean anything over and above what was already 
provided by other language of the act, mean that the fund 
shall be separate and apart from all other public moneys 
or funds of the state, since their character as public mon- 
eys is not lost by calling them something else. 1939-40 Op. 
Att'y Gen, 39-3365. 

Funds covered by public moneys provision. — All 


funds mentioned in this section, while in the custody of 


the state treasurer as ex-officio treasurer of the unem- 
ployment compensation commission (now employment 
security department), are covered’ by the Public Moneys 
Act (now Section 6-10-1 NMSA 1978 et seq.). 1939-40 Op. 
Att'y Gen. 39-3365. 

Law reviews. — For comment, "Undocumented Aliens: 
Education, Employment and Welfare in the United States 
and in New Mexico," see 9 N.M.L. Rev. 99 (1978-79). 

For article, "Unemployment Compensation in New 
Mexico," see 11 N.M.L. Rev. 327 (1981). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur, 2d Unemployment Compensation §§ 3, 7. 

Presumption or inference that accidental death of em- 
ployee engaged in occupation of manufacturing or pro- 
cessing arose out of and in course of employment, 47 
A.L.R.5th 801. 

81 C.J.S. Social Security and Public Welfare §§ 152, 192, 
238 to 241. 


2010. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


The department shall adopt an official seal which shall be judicially noticed. Not later than 
December 1 of each year it shall submit to the governor a report covering the administration and 
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operation of the Unemployment Compensation Law for the preceding fiscal year ending June 30 
and make recommendations for amendments to that act as it deems proper. The report shall in- 
clude a balance sheet of the money in the fund in which there shall be provided, if possible a re- 
serve against liability in'future years, to pay benefits in excess of the then current contributions, 
which reserves shall be set up by the secretary in accordance with accepted actuarial principles on 
the basis of statistics of employment, OUEIAER activity and other relevant caekore for the longest 
possible period. 


History: 1953 Comp., § 59-9-11, enacted by Laws ANNOTATIONS 
1050, Oh, S21, 61) 2iae, Ohe BtS 8.1 2878, Bhs Reds FRG Am. Jur, 2d, A.L.R. and C.J.S. references. — 81 


Re} eals and reeHactments. — Laws 1959, ch. 321, : : : 
ete needled 59-9-11, 1953 Comp., relating to employment Cop Pena Security and Public Welfare §§ 213, 214, 268 
to : 


security commission, and enacted a new 59-9-11, 1953 
Comp. 


51-1-22. Repealed. 


Repeals. — Laws-1979, ch. 280, § 54, repealed 51-1- special rules of the employment security commission, ef- 
22 NMSA 1978, relating to regulations and general and fective July 1, 1979. 


51-1-23. Publication. 


The department shall cause to be printed for distribution to the public the text of the Unemploy- 
ment Compensation Law, regulations and general rules, annual reports to the governor and any 
other material deemed proper, and’furnish such to any person upon application. 


History: 1953 Comp., § 59-9-11,2, enacted by Laws 
1959, ch. 321, § 3; 1979, ch. 280, § 27. 


51-1-24. Repealed. 


Repeals. — Laws 1979, ch. 280, $54, repealed 51-1-24 
NMSA 1978, relating to personnel within the employment 
security commission, effective July 1,1979. 


51-1-25. Advisory councils. 


The secretary shall appoint a state advisory council composed in each case’of men and women 
and including an equal number of employer and employee representatives who are representative 
because of their vocation, employment or affiliations, and such members representing the general 
public as the secretary designates. The council shall aid the department in formulating policies 
and discussing problems relating to the administration of the Unemployment Compensation Law 
and in assuring impartiality and freedom from political influence in the solution of such prob- 
lems. The secretary may also appoint industry or other special councils to perform appropriate 
services. Council members shall serve without compensation other than for wage loss sustained 
for attendance at formal meetings of the council or duly constituted committees. Members shall be 
reimbursed for any travel expense incurred in the same manner as employees of the department. 


History: 1953 Comp., § 59-9-11.4, enacted by Laws 
1959, ch. 321, § 5; 1979, ch. 280, § 28. 


51-1-26. Employment stabilization. 


With the advice and aid of advisory councils, the secretary shall: 
A. take appropriate steps to reduce and prevent unemployment; 
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B. encourage and assist in the adoption of practical methods of vocational training, retraining 
and vocational guidance; 

C. investigate, recommend, advise and assist in the establishment and operation by munici- 
palities, counties, school districts and the state of reserves for public works to be used in times of 
business depression and unemployment; 

D. promote the reemployment of unemployed workers throughout the state in every feasible 
way; and 

EK. carry on and publish the results of investigations and research studies. 


History: 1953 Comp., § 59-9-11.5, enacted by Laws 
1959, ch. 321, § 6; 1979, ch. 280, § 29. 


51-1-27. Records and papers. 


Kach employing unit shall keep accurate work records for periods of time and containing in- 
formation prescribed by regulation. The records shall be open to inspection and subject to being 
copied by the secretary at any reasonable time and as often as necessary. The secretary may re- 
quire from any employing unit any sworn or unsworn reports with respect to persons employed by 
it which are deemed necessary for effective administration of the Unemployment Compensation 
Law. 


History: 1958 Comp., § 59-9-11.6, enacted by Laws ANNOTATIONS 


Gere ee heii oy ome Seay o0r Am, Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare § 285. 


51-1-28. Oaths and witnesses. 


In discharging duties imposed by the Unemployment Compensation Law, [the] board of review 
or the secretary or his authorized representative has power to administer oaths and affirmations, 
take depositions, certify to official acts and issue subpoenas to compel attendance of witnesses and 
production of books, papers, correspondence, memoranda and other records deemed necessary as 
evidence in connection with a disputed claim or the administration of the Unemployment Com- 
pensation Law. Service of subpoenas may be made personally upon the party named therein or, 
at the option of the secretary, by registered mail with return receipt requested, addressed to the 
person to be served at his last known address. When service is made by registered mail the sub- 
poena shall be posted not less than ten days prior to the return day. The registry return receipt of 
a person served by registered mail, accompanied by a certificate or affidavit of the person mailing 
the subpoena, constitutes proof of service. 


History: 1953 Comp., § 59-9-11.7, enacted by Laws ANNOTATIONS 
1959, ch. 321, § 8; 1979, ch. 280, § 31. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 
(1973). é 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S, Social Security and Public Welfare §§ 279, 286. 


51-1-29. Enforcement of subpoenas; penalty. 


In case of contumacy or refusal to obey a subpoena, the district court within the jurisdiction of 
which the inquiry is carried on or within the jurisdiction of which the person guilty of contumacy 
or refusal to obey is found, resides or transacts business, upon application by the secretary or his 
authorized representative, has jurisdiction to issue an order requiring the person to appear before 
the secretary or his authorized representative to produce evidence if ordered or to give testimony 
touching the matter under investigation or in question. Failure to obey such order of the court may 
be punished bythe court as contempt. Any person who without just cause fails or refuses to attend 
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and testify, to answer any lawful inquiry or to produce books, papers, correspondence, memoranda 
and other records, if it is in his power to do so, in obedience to a subpoena of the secretary shall be 
punished bya fine of not less than two hundred dollars ($200) or by imprisonment for not loses 
than sixty days, or both. Each day such violation continues is a Bie Soi offense. 


History: 1953 Comp., § 59-9-11.8, enacted by Laws ANNOTATIONS 


CR ek eR col Law reviews. — For note, "On Building Better Laws 


for New Mexico's Environment," see 4°N.M.L Rev, 105 
(1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare § 270. | 


51-1-30. Protection against self-incrimination. 


No person is excused from attending and testifying or from producing books, papers, correspon- 
dence, memoranda and other records before the secretary or his authorized representative in any 
cause or proceeding on the ground that testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate him or subject him to any penalty or forfeiture. No individual may 
be prosecuted or subjected to any penalty or forfeiture for or on account of any transaction, matter 
or thing concerning which he is compelled, after claiming his privilege against self-incrimination, 
to testify or produce evidence, documentary or otherwise, except that such person is not exempt 
from prosecution and punishment for perjury committed in so testifying. 


History: 1953 Comp., § 59-9-11.9, enacted by Laws ANNOTATIONS 
1959, ch. 321, § 10; 1979, ch. 280, § 33. 
Croan referenoes. a For privilege against self- Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 


me oS a 'M. Const., art. II, § 15. Jur. 2d Unemployment Compensation §§ 87, 88. 
inergpanation, eee Se Naee cate Arig 81 C.J.S, Social Security and Public Welfare §§ 222, 270, 


51-1-31. State-federal cooperation. 


In the administration of the Unemployment Compensation Law the secretary shall cooperate 
to the fullest extent possible under the act with the United States secretary of labor in his duties 
under the Social Security Act, 42 U.S.C. Section 301 et seq., as amended. The secretary shall make 
reports in the form and containing such information as the secretary of labor may from time to 
time require, and shall comply with such provisions as the secretary of labor may from time to 
time find necessary to assure the correctness and verification of such reports. The department 
shall comply with regulations prescribed by the secretary of labor governing expenditures of such 
sums as may be allotted and paid to this state under Title 3:of the Social Security Act, 42 U.S.C. 
Sections 501 through 503, for the purpose of assisting in the administration of the Unemployment 
Compensation Law. 

Upon request, the secretary shall furnish to any agency of the United States charged with ad- 
ministration of public works or assistance through public employment, the name, address, ordi- 
nary occupation and employment status of each recipient of benefits, and such recipient's rights to 
further benefits under the Unemployment Compensation Law. 


History: 1953 Comp., § 59-9-11.10, enacted by Laws ANNOTATIONS 
1959, ch. 321, § 11; 1979, ch. 280, § 34. 
: : 4 rs Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 


C.J.S. Social Security and Public Welfare § 209. 
51-1-32. Disclosure of information; penalty. 


A. Information obtained from any employing unit or individual pursuant to the administra- 
tion of the Unemployment Compensation Law and determinations as to benefit rights of any in- 
dividual are confidential and shall not be disclosed or be open to public inspection in any manner 
revealing the individual's or employing unit's identity, except that such information may be made 
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available to: those designated persons and agencies, and for purposes specified in regulations is- 
sued by the secretary. 

B. Information will be provided from the records of the department only pursuant to an agree- 
ment which specifies in addition to other requirements established by the secretary: 

(1) the express purpose for which the information will be used; 

(2) assurances that the requesting party will protect the confidentiality of the information 
against unauthorized use or disclosure; 

(3). assurances that the requesting agency will reciprocate on a continuing basis in provid- 
ing information requested by the gel geet in the administration of employment and unemploy- 
ment compensation programs; and. 

(4) the obligation of the requesting “achat or agency to pay to the department the reason- 
able cost, as determined by the secretary, of providing the information. 

C. Any employee or member of the department or board of review who, in violation of the pro- 
visions of this section, makes any disclosure’of information obtained from any employing unit or 
individual in the administration of the Unemployment Compensation Law or any person who has 
obtained any list of applicants for work or of claimants or recipients of benefits under the Unem- 
ployment Compensation Law who uses or permits the use of such list for any political purpose 
shall be fined not less than twenty dollars ($20.00) or more’than two: hundred: dollars ($200) or 
imprisoned for not more than ninety days or both. 


History: 1953 Comp., § 59-9-11.11, enacted by Laws 
1959, ch. 321, § 12; 1961, ch. 201, § 1; 1979, ch. 280, 
§ 35; 1981, ch. 354, § 9; 1985, ch. 31, § 4. 


51-1-33. Employment service. 


A. State employment service: The New Mexico state employment: service, created by Chap- 
ter 15, Special Session Laws of 1934 [50-8-1, 50-8-2 NMSA 1978], together with its existing per- 
sonnel and all of its records, files and property, including office equipment and the unexpired 
balance of any appropriation, is hereby transferred to the department, and any money available 
for such offices is hereby transferred and made available to the department for the purpose of 
maintaining the New Mexico state employment service. 

_ The department'in the conduct of such service shall establish and ineintell free public employ- 
meh offices in such manner and in such places as'‘may be necessary for the proper administration 
of this act and for the purposes of performing such duties as are within the purview of the act of 
congress entitled "An Act to provide for the establishment of a national employment system and 
for cooperation with the States.in the promotion of such system and for other purposes," approved 
June 6, 1933 (48 Stat. 113, U.S.C.A. Title 29, Section 49 (c)),as amended. It shall be the duty of 
the department to cooperate with any official or agency of the United States having powers or du- 
ties under the provisions of the said act of congress, as amended, and to do and perform all things 
necessary to secure to this state the benefits of the said act of congress, as amended, in the promo- 
tion and maintenance of a system of public employment offices) The provisions of the said act of 
congress, as amended, are hereby accepted by this state, in accordance with Section 4 of said act, 
and this state will observe and comply with the requirements thereof. The department is hereby 
designated and constituted the agency of this state for the purposes of said act. The department 
may cooperate with or enter into agreements with the railroad retirement board with respect to 
the establishment, maintenance, and use of free employment service facilities. 

B. Financing. All money received by this state under the said act of congress as amended, shall 
be paid into the unemployment compensation administration fund. For the purpose of establishing 
and maintaining free public employment offices, the department is authorized to enter into agree- 
ments with the railroad retirement board, or any other agency of the United States charged with 
the administration of an unemployment.compensation law, with any political subdivision of this 
state, or with any private, nonprofit organization, and'as a part of any such agreement the depart- 
ment may accept money, services or quarters as contribution to the unemployment compensation 
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administration fund. Money hereby made available to the department [is] to be expended as pro- 


vided by this section and by said act of congress. 


History: Laws 1936 (S.S.), ch. 1, § 12; 1939, ch. 175,- 


§ 6; 1941 Comp,, § 57-812; Laws 1941, ch. 205, § 8; 1953 
Comp,, § 59-9-12; Laws 1979, ch. 280, § 36. 

Bracketed material, — The bracketed material was 
added by the compiler and is not part of the law. 

Cross references. — For "the act of congress" referred 
to in the second paragraph of Subsection A, see 29 U.S.C. 
8§ 49 to 49k. For Section 4 of said act, see 29 U.S.C. § 49c. 

Compiler's notes. — The term "this act," referred to in 
the first sentence of the second paragraph of Subsection 
A, refers to Laws 1986 (S.S.), ch. 1, which was compiled 
as 51-1-1, 51-1-3, 51-1-7, 51-1-8, 51-1-18, 51-1-19, 51-1-33, 
51-1-34, 51-1-36 to 51-1-38, 51-1-40 to 51-1-42, 51-1-50, 
51-1-52 and 51-1-53 NMSA 1978. 


Laws 1982, ch. 41, § 1, amended 51-1-1 NMSA 1978, 
substituting a reference to "Chapter 51 NMSA 1978" for 


this act." - 


ANNOTATIONS 


Future amendments to federal act not incorpo- 
rated. — This section cannot be interpreted so as to in- 
corporate by reference future amendments made in the 
federal act. 1945-1946 Op. Att'y Gen. 46-4898. 

Funds covered by public moneys provision. — All 
funds mentioned in this section, while in the custody of 
the state treasurer as ex-officio treasurer of the unem- 
ployment compensation commission (now employment 
security department); are covered by the Public Moneys 


Act (now Section 6-10-1 NMSA 1978 et seq.). 1939-40 Op. 
Att'y Gen, 39-3365. 


51-1-34. Administration funds. 


A. There is created a special fund to be held in the custody of the state treasurer and known as 
the "unemployment compensation administration fund". 

(1) All money paid into the fund is available to the secretary. All money in the fund shall 
be expended solely for the purposes and in the amount found necessary by the secretary of labor of 
the United States for the administration of the Unemployment Compensation Law. Except as pro- 
vided in Subsection B of this section, the fund shall consist of money appropriated by the state, and 
all money received from the federal government or any of its agencies, including the department 
of labor of the United States, the railroad retirement board or from any other source for such pur- 
pose. Money received from the railroad retirement board as compensation for services or facilities 
supplied to the board shall be paid into the fund. All money in the fund shall be deposited, admin- 
istered and disbursed in accordance with the Unemployment Compensation Law and regulations, 
except that money in the fund shall not be commingled with other state funds but shall be main- 
tained in a separate account on the books of the depository. Any balance in the fund shall not lapse 
at any time but shall be continuously available for expenditure consistent with the Unemployment 
Compensation Law. Such money is subject to the general laws applicable to the deposit of public 
money in New Mexico, and collateral pledged shall be maintained in a separate custody account. 

(2) If Section 303(a)(5) of Title 3 of the Social Security Act and Section 3304(a)(4) of the 
Internal Revenue Code are amended to permit a state agency to use, in financing administrative 
expenditures incurred in carrying out its employment security functions, some part of the money 
collected, or to be collected, under the Unemployment Compensation Law, in partial or complete 
substitution for grants under Title 3, then the Unemployment Compensation Law shall be modi- 
fied by proclamation and by general rules in the manner and to the extent and within the limits 
necessary to permit such use under the Unemployment Compensation Law, and the modification 
is effective on the same date as the use is permissible under federal amendments. 

B. There is created a special fund to be held in the custody of the state treasurer and known as 
the "employment security department fund". 

(1) The fund is separate from the unemployment compensation administration gan dy" 

(2) All money paid into the employment security department fund may be expended only 
pursuant to an appropriation by the legislature or specific provision of law. The department shall 
submit its annual budget for expenditures from the fund in accordance with the rules and regula- 
tions established by the department of finance and administration governing the submission of 
budgets by state agencies. All balances in the fund at the end of the fiscal year that have not been 
appropriated for expenditure shall remain in the fund and be invested by the state treasurer until 
appropriated by the legislature. The money in the fund, except for refunds of interest and penalties 
erroneously collected, and except for fiscal-year balances, shall be expended solely for the purposes 
and in the amount found necessary for the payment of the costs of administration not chargeable 
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against federal grants or other funds received for the unemployment compensation administra- 
tion fund. Nothing in this section shall prevent the unencumbered money of the fund from being 
used as a revolving fund to cover necessary and proper expenditures for which federal funds have 
been duly requested but not yet received, subject to the charging of such expenditures against 
such funds when received. Money shall not be expended or made.available for expenditure in any 
manner that would permit its substitution for, or cause a corresponding reduction in, federal funds 
that would be available, in the absence of such money, to finance expenditures for the administra- 
tion of the Unemployment Compensation Law. Except as provided in Paragraph (2) of Subsection 
B and Subsection D of Section 51-1-38 NMSA 1978, the fund shall consist of all interest collected 
on delinquent contributions and all penalties provided by the Unemployment Compensation Law 
and all other money received for the fund from any other source. All money in the fund shall be 
deposited, administered and disbursed in accordance with this section, except that money in the 
fund shall not be commingled with other state funds but shall be maintained in a separate account 
on the books of the depository and is subject to the general laws applicable to the deposit of public 
‘money in New Mexico, ‘and collateral pledged shall be maintained in a separate custody account. 

C. The state treasurer is liable on the state treasurer's official bond for the faithful perfor- 
mance of duties in connection with the funds created by Subsections A and B of this section, in 
addition to the liability upon all other bonds. 


History: Laws 1936 (S.S.), ch. 1, § 13; 1937, ch. 129, 


§ 5; 1939, ch. 175, § 7; 1941 Comp., § 57-813; Laws 1941, 
ch, 205, § 9; 1943, ch. 106, § 1; 1947, ch. 209, § 6; 1953 
Comp,., § 59-9-13; Laws 1970, ch. 87, § 1; 1971, ch. 45, § 1; 
1973, ch. 216, § 6; 1979, ch. 280, § 37; 2013, ch. 132, § 2. 

Cross references, — For the unemployment: compen- 
sation fund, see 51-1-19 NMSA 1978. 

For state treasurer's bond, see 6-10-38 and 8-6-1 NMSA 
1978. 

For Section 303(a)(5) of Title III of the Social Security 
Act, see 42 U.S.C. § 508 (a)(5). 

For Section 3304(a)(4) of the pes le Revenue Code, see 
26 U.S.C. § 3304(a)(4). 

The 2013 amendment, effective rely 1, 2013, provided 
for distribution of penalties to the employment security 


the seventh sentence, added "Except as provided in Para- 
graph (2) of Subsection B and Subsection D of Section 51- 
1-88 NMSA 1978". 


ANNOTATIONS 


Funds covered by public moneys provision. — All 
funds mentioned in this section, while in the custody of 
the state treasurer as ex-officio treasurer of the unem- 
ployment compensation commission (now employment 
security department), are covered by the Public Moneys 
Act (now Section 6-10-1 NMSA 1978 et seq.). 1939-40 Op. 
Att'y Gen. 39-3365. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur, 2d Unemployment Compensation § 45. 


81.C.J.S. Social it Publi If 288. 
department fund; and in Paragraph (2) of Subsection B, in ie Racial Beeurity, pnd: Publie Welfare 


51-1-35. Reimbursement of fund. 


If any money received after June 30, 1941, from the department of labor of the United States of 
America under Title 3 of the Social Security Act, or any unencumbered balances in the unemploy- 
ment compensation administration fund as of that date, or any money granted after that date to 
this state pursuant to the provisions of the Wagner-Peyser Act, or any money made available by 
this state or its political subdivisions and matched by money granted to this state pursuant to 
the provisions of the Wagner-Peyser Act, is found by the secretary of labor of the United States of 
‘America, because of any action or contingency, to have been lost or been expended for purposes 
other than, or in amounts in excess of, those found necessary by the secretary of labor of the United 
States of America for the proper administration of the Unemployment Compensation Law, it is the 
policy of this state that such money shall be replaced by money appropriated for such purpose 
. from the general fund to the unemployment compensation administration fund for expenditure as 
provided in Section 51-1-34 NMSA 1978. Upon receipt of notice of such a finding by the secretary 
of labor of the United States of America, the secretary shall promptly report the amount required 
for such replacement to the governor and the governor shall at the earliest opportunity, submit to 
the legislature a request for the appropriation of such amount. This section shall not be construed 
to relieve this state of its obligation with respect to funds received prior to July 1, 1941, pursuant 
to the provisions of Title 3 of the Social Security Act. 


History: 1941 Comp., § 57-814, enacted by Tawa 
1941, ch. 203, § 1; 1953 Comp., § 59-9-14; Laws 1973, 
ch, 216, § 7; 1979, ch. 280, § 38. 


Cross references. — For Title III of the federal Social 
Security Act, see 42 U.S.C. § 501 et seq. 

For the federal Wagner-Peyser Act, see 29 U.S.C. §§ 49 
to 49k. 
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51-1-36.: Collection of contributions, 


A. Contributions unpaid on the date on which they are due and payable shall.bear interest 
at the rate of one percent per month from and after, such date until payment is received by the 
division. Interest collected pursuant to this subsection shell be paid into the pr ertnipiie security 
department fund. 

B. If, after due notice, any employer, defaults in any. y payment of contributions or sotanelal 
thereon, the amount due shall be collected by civil action in the name of the division, and the 
employer adjudged in default shall pay the costs of such action. Civil actions brought under this 
section to collect. contributions or interest thereon from an employer shall be heard by the court 
at the earliest possible date and shall be entitled to preference on the calendar of the court, to 
the same extent as civil actions and\appeals of civil actions brought to collect unpaid or, under- 
paid wages, interest and any other amounts due under Section 50-4-26 NMSA 1978, over all 
‘other civil actions except petitions for judicial review under this act and-worker's compensation 
cases arising under Chapter 52, Article.1 NMSA 1978 or in the discretion of the secretary, if 
any contribution or any portion thereof or any interest or penalty imposed by. the Unemploy- 
ment Compensation Law is not paid within thirty days after the same becomes due, the secre- 
tary shall, after due notice and opportunity to be heard in accordance with regulations, issue 
a warrant under its official seal, directed to the sheriff of any county of the state commanding 
the sheriff to levy upon and sell the real and personal property of the person owning the same, 
found within that county, of the payment of the amount due and an’added amount of ten per- 
cent of the contribution in addition to any other penalties. imposed and costs of executing the 
warrant, and to return ‘such warrant to the secretary and pay to the:secretary the money col- 
lected by virtue thereof, by the time to be specified; not'more than thirty days from the date 
of the warrant. In the event the division does not know the amount of contribution due, and 
the employer from whom the same is due refuses or fails to make reports showing what, the 
employer or the division claims for the amount of contributions that the division believes to be 
due, and the division files the warrant:for the estimated amount, mailing notice to the employer 
stating that the division is estimating the amount of contribution due and giving the estimated 
amount in the notice, the warrant.and estimated amount shown shall have the same effect as 
any other warrant issued under this subsection. If the employer does not make a showing to 
the satisfaction of the secretary that the estimated amount is incorrect within thirty days after 
the warrant is filed with the county clerk, then the estimated amount shown in the warrant 
shall be and become the amount of the contribution due for the period stated in the warrant. 
The sheriff to whom any warrant, issued under this section, is directed shall, within five days 
after receipt of the same, file with the county clerk of the sheriff's county a copy thereof, for 
which the clerk. shall make no charge, and thereupon the county clerk shall record the same 
upon the clerk's records and the day when such copy is filed. Thereupon the amount of the war- 
rant so filed and entered shall become a lien upon all property, real and personal, of the person 
against whom it is issued, including choses in action, except negotiable instruments not past 
due; provided, however, that such lien shall be inferior to all other valid liens, encumbrances, 
mortgages, judgments and assessments that are filed or placed of record prior to the filing of 
such warrant, The sheriff or a representative of the division thereupon shall levy upon any .- 
property of the taxpayer, including negotiable instruments, and the property so levied on shall 
be sold in all respects with the like effect, and in the same manner as is prescribed by law with 
respect to executions against property upon judgments of a court of record, and the remedies 
of garnishment shall apply. Whenever any property or right to property upon which levy has 
been made is not sufficient to satisfy the claim for which levy is made, the sheriff or a repre- 
sentative of the division may thereafter, and as often as may be necessary, proceed to levy in 
like manner upon any other property or rights to property subj ect to levy of the person against 
whom the claim exists, until the amount due from the person is fully paid. The sheriff shall be 
entitled to the general fees for services in executing the warrant as now allowed by law for like 
services, to be collected in the same manner as now provided by law for like services. All costs 
of executing warrants including mileage of the sheriff serving and executing the same and all 
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other costs in connection with the levy, including advertising or publication costs’ upon the sale 
of any property levied upon, shall be collected by the department from the employer from whom 
contribution is due. 

C.: In the event of any distribution of an employer's assets pursuant to an order of any court 
under the laws of this state, including any receivership, assignment for benefit of creditors, adju- 
dicated insolvency, composition or similar proceeding, contributions then or thereafter due shall 
be paid in full prior to all other claims except taxes and claims for remuneration of not more than 
two hundred fifty dollars ($250) to each claimant, earned within six months of the commencement 
of the proceeding. In the event of an employer's adjudication in bankruptcy, judicially confirmed 
extension proposal, or composition, under the Federal Bankruptcy Code 11 U.S.C. Sec. 101 et seq., 
contributions then or thereafter due shall be entitled to such priority as is provided in the Federal 
Bankruptcy Code U.S.C. Title 11, Sec. 507. 

D.. If, not later than four years after the date on which any contributions or interest thereon 
are paid, an employing unit that has paid such contributions or interest makes application for 
an adjustment in connection with subsequent contribution payments or for a refund because 
such adjustment cannot be made, and the secretary determines that such contributions or in- 
terest or any portion was erroneously collected, the secretary shall allow the employing unit to 
make an adjustment, without interest, in connection with subsequent contribution payments 
by the employing unit, or if such adjustment cannot be made, the secretary shall refund the 
amount, without interest, from the fund to which the amount was deposited. For like cause 
and within the same period, adjustment or refund may be so made on the secretary's own ini- 
tiative. 

E.,. Any person, group of individuals, partnership or employing unit that acquires the organi- 
zation, trade or business or substantially all the assets thereof from an employer shall notify the 
division in writing by registered mail not later than five days prior to the acquisition. Unless such 
notice is given, such acquisition shall be void as against the division, if, at the time of the acqui- 
sition, any contributions are due and unpaid by the previous employer, and the secretary shall 
have the right to proceed against such employer either in personam or in rem and the assets so 
acquired shall be subject to attachment for such debt. 


History: Laws 1936 (S.S.), ch. 1, § 14; 1939, ch. 175, The 1990 amendment, effective February 28, 1990, 


§ 8; 1941 Comp., § 57-815; Laws 1941, ch. 205, § 10; in Subsection B, substituted "worker's compensation" for 
1947, ch. 209, § 7; 1953 Comp., § 59-9-15; Laws 1953, "workmen's compensation" in the second sentence,. in- 
ch. 121, § 7; 1953, ch. 128, § 1; 1978, ch. 165, § 4; 1979, serted "or a representative of the department" in the next 
ch, 280, § 39; 1990, ch. 18, § 4; 1991, ch. 122, § 9; 2018, to last sentence, and substituted "sheriff" for "officer" in 
ch. 182, § 2. the last two sentences; in Subsection C, rewrote the provi- 
Cross references. — For fees of sheriffs for serving sion at the end following "composition" which read "under 
process, see 4-41-16 to 4-41-18 NMSA 1978. Federal Bankruptcy Act of 1898, as amended (11 US.C., 
For garnishment, see 35-12-1 NMSA 1978 et seq. Sec. 1 et seq.), contributions then or thereafter due shall 
For execution and foreclosure, see 39-4-1 NMSA 1978 be entitled to such priority as is provided in Section 64(A) 
et seq. of that act (U.S.C. Title 11, Sec.104(A)), as amended"; and 
For attachment, see 42-9-1 NMSA 1978 et seq. made minor stylistic changes throughout Subsections B, 
The 2013 amendment, effective June 14, 20138, pro- C and D. 


vided that civil actions to collect unemployment contribu- 
tions shall have a preference to the same extent as civil 
actions and appeals brought to collect unpaid or under- 
paid wages; in Subsection B, in the second sentence, after 
"preference on the calendar of the court", added "to the made to the commission (division) a grantee or vendee. 
same extent as civil actions and appeals of civil actions They are instruments made by it as claimant of a lien. 
brought to collect unpaid or underpaid wages, interest Laws 1961, ch. 77 (see Section 14-9-7 NMSA 1978) does 


ANNOTATIONS 


Warrants of employment security commission 
(now employment security division) are no instruments 


and any other amounts due under Section 50-4-26 N MSA not apply to warrants of the employment security com- 

1978" and after "cases arising under", deleted "Sec- mission (division). 1961-62 Op. Att'y Gen. No. 61-51. 

aan hes through 52-2-13" and added "Chapter 52, Interest for fractional part of month. — The in- 
icle 1", 


terest to be collected by the commission (now division) 


The 1991 amendment, effective April 3, 1991, sub- should include any fractional parts of the month at ap- 


stituted "division" for "department" throughout the sec- proximately 1/30 of 1% for each day where part of a month 
tion; deleted "plus accrued interest" following "payment" is included. 1943-44 Op. Att'y Gen. No. 43-4409, 

in the first sentence in Subsection A; inserted the eighth Fees for collection of taxes under this section are 
sentence, which begins "Whenever any property", near the paid to the treasurer for the county, and the expenses may 
end of Subsection B; substituted "11 USC, Sec. 101 for be retained by or repaid to the sheriff. 1937-38 Op, Att'y 
"11 US.C., Sec. 10" in the second sentence in Subsection Gen. 37-1786. 


C; and made minor stylistic changes, 
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Property acquired at special master's sale rather 
than from the employer himself cannot be followed by the 
commission (now division) in the hands of the purchaser 
or his successor in interest as the right of lien by attach- 


ment. is lost under those circumstances. 1943-44 Op. Att'y _ 


Gen, No. 43-4391. 
Levy on liquor stock. — In view of this section the 
employment security commission (now employment secu- 


UNEMPLOYMENT COMPENSATION 


51-1-37 


in default on contributions payable under the Unemploy- 
ment Compensation Law, but any stock sold in pursuance 
thereof can only be sold to another licensed New Mexico 
liquor dealer because of former 60-9-5 NMSA 1978 (see 
now 60-6B-9. NMSA 1978). 1947-48 Op. Att'y Gen, No. 47- 
5076. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 81 


C.J.8. Social Security and Public Welfare §§ 147 to 153. 
rity division) may levy upon liquor stock of an employer . i 


51-1-37. Protection of rights and benefits.’ 


A. Except as provided by Section 51-1-37.1 NMSA 1978, any efter ‘ an individual to 
waive, release or commute his rights to benefits or any other rights under the Unemployment 
Compensation Law shall be void. No agreement by any individual in the employ of any person or 
concern to pay all or any portion of an employer's contributions or payments in lieu of contribu- 
tions, required under the Unemployment Compensation Law from such employer, shall be valid. 
No employer shall directly or indirectly make or require or accept any deduction from the remu- 
neration of individuals in his employ to finance the employer's contributions or payments in lieu 
of contributions required from him or require or accept any waiver of any right hereunder by an 
individual in his employ. Any employer or officer or agent of an employer who violates any provi- 
sions of this subsection shall, for each offense, be fined not less than one hundred dollars ($100) 
nor more than one thousand dollars ($1,000) or be imprisoned for not more than six months, or 
both. 

B. No individual claiming benefits shall be charged fees of any kind in any proceeding under 
the Unemployment Compensation Law by the department or its representatives or by any court 
or any officer thereof. Any individual claiming benefits and any employer in any’ proceeding 
before the secretary, his authorized representative or the board of review may be represented 
by counsel or any other duly authorized agent, but no such counsel or agent shall either charge 
or receive for such services more than an amount approved by the secretary. Any person who 
violates any provision of this subsection shall, for each such offense, be fined not less than fifty 
dollars ($50.00) nor more than five hundred dollars ($500) or imprisoned for not more than six 
months, or both. 

C. Except as provided in Subsection D of this section, any assignment, pledge or guia ink aa 
of any right to benefits which are or may become due or payable under the Unemployment Com- 
pensation Law shall be void, and such rights to benefits shall be exempt from levy, execution, at- 
tachment, garnishment or any other remedy provided for the collection of debt. Benefits received 
by any individual, so long as they are not mingled with other funds of the recipient, shall be ex- 
empt from a remedy for the collection of debts except debts incurred for necessaries furnished to 
an individual or his spouse or dependents during the time when he was Unemployed. Any waiver 
of any exemption provided for in this subsection is void. 

D. The following actions for collection of the indicated obligations may be taken: 

(1) deduction and witholding [withholding] of amounts of unpaid child support pursuant 
to Section 51-1-37.1 NMSA 1978; 

(2). levy by the federal internal revenue service pursuant to Saution 6331(h)(2)(C) of the 
Internal Revenue Code provided that arrangements have been made by the internal revenue ser- 
vice for reimbursement of the division for administrative costs incurred by the division that are 
attributable to the repayment of uncollected federal internal revenue taxes. Levy of federal income 
taxes will be made in accordance with such regulations as the secretary may prescribe; and 

(3) \ deduction and withholding of amounts for food stamp overissuances See to, Sec- 
tion 51-1-37.2 NMSA 1978. ; 


History: Laws 1936 (S.S.), ch. 1, § 15; 1941 Comp., 
§ 57-818; 1953 Comp., § 59-9-18; Laws 1978, ch. 216, 
§ 8; 1979, ch. 280, § 40; 1981, ch. 348, § 1; 1982, ch, 41, 
§ 3; 1998, ch. 91, § 6. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For rules governing garnishment 
and writs of execution in the district, magistrate and 
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metropolitan courts, see Rules 1-065,.1, 2-801, pets 3-801 For Section 6331(h) of the Internal Revenue Code of 
NMRA, respectively: 1986, see 26 U.S.C. § 170. 
For form for claim of exemptions on executions, see Rule The 1998 amendment, effective July 1, 1998, in Sub- 
4-803 NMRA. section C, substituted "in Subsection D of this section" 
For form for order on claim of exemption and order to for "by Section 51-1-37.1 NMSA 1978" at ‘the beginning, 
pay in execution proceedings, see Rule 4-804 NMRA. added Subsection D, and made minor stylistic changes 
For form for application for writ of garnishment and af- throughout the section. 
fidavit, see Rule 4-805 NMRA. 
For form for notice of right to claim exemptions from _ ANNOTATIONS 
execution, see Rule 4-808A NMRA. Law reviews. — For article, "Attachment in New Mex- 
For form for claim of exemption from garnishment, see ico - Part I," see 1 Nat, Res, J. 303 (1961). 


Rule 4-809 NMRA, For article, ' ‘Attachment in New Mexico - Part II," see 2 


Nat. Res, J. 75 (1962), 


51-1-37.1. Child support obligations. 


A. The division shall notify the human services department of the name of any individual who 
files a new claim for unemployment compensation and who is determined to be eligible for benefits. 

B. The division shall deduct and withhold from any unemployment compensation otherwise 
payable to an individual who owes child support obligations: 

(1) the amount specified by the individual to be deducted and withheld, if an amount is not 
specified under Paragraph (2) or (3) of this subsection; 

(2) the amount specified in an agreement between the individual and the child support 
enforcement bureau of the human services department, pursuant to Section 454(20)(B)(i) of the 
Social Security Act, a copy of which has been provided to the division by the child support enforce- 
ment bureau; or’ 

(3) any amount otherwise required to be so deducted and withheld from such unemploy- 
ment compensation pursuant to a writ of garnishment or other legal process for enforcement of 
judgments issued by any court or administrative agency of competent jurisdiction in any state, ter- 
ritory or possession of the United States or any foreign country with which the United States has 
an agreement to honor such process directed to the human services department for the purpose of 
enforcing an individual's obligation to provide child support. 

C. Any amount withheld from the unemployment compensation benefits due a claimant shall 
be considered as payment of unemployment compensation benefits to the claimant and paid by the 
individual in satisfaction of his child support obligations. 

D. The amount of child support obligations withheld by the division pursuant to this section 
shall be paid to the human services department. 

EK. As used in this section, "unemployment compensation benefits" means benefits payable un- 
der the Unemployment Compensation Law and amounts payable by or through the division pur- 
suant to an agreement under any federal law providing for compensation, assistance or allowance 
with respect to unemployment. 

F. As used in this section, "child support obligations" includes only obligations that are being 
enforced pursuant to a plan described in Section 454 of the Social Security Act that has been ap- 
proved by the United States secretary of health and human services under Part D of Title 4 of the 
Social Security Act. 

G. The human services department shall reimburse the division for the administrative costs 
incurred by it that are attributable to the child support obligations being enforced by the hu- 
man services department. If the human services department and the division fail to agree on the 
amount of such administrative costs, the state budget division of the department of finance and 
administration shall prescribe the amount of administrative costs to be reimbursed. 


History: 1978 Comp., § 51-1-37.1, enacted by Laws For form for claim of exemptions on executions, see Rule 


1982, ch. 41, § 4; 1983, ch. 199, § 7; 1998, ch, 91, § 7. 4-803 NMRA, 

Cross reférences. — For establishment of bureaus — For form for order on claim of exemption and order to 
within divisions of the human services department, see 9- pay in execution proceedings, see Rule 4-804 NMRA. 
8-10 NMSA 1978, For form for application for writ of garnishment and af- 

For rules governing garnishment and writs of execution _ fidayit, see Rule 4-805 NMRA. 
in the district, magistrate and metropolitan courts, see For form for notice of right to claim exemptions from 
Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. execution, see Rule 4-808A NMRA. 
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For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 

For Section 454 of the federal Social Security Act, see 42 
U.S.C. § 654. 

For Part D of Title IV of the Social Security Act, see 42 
US.C. § 651 et seq. 

The 1998 amendment, effective July 1, 1998, rewrote 
Subsection A; substituted "division" for "employment se- 
curity department" throughout the section; in Paragraph 


UNEMPLOYMENT COMPENSATION 


 61-1-38 


court" and "human services" preceding "department"; in 
Subsection C, inserted "unemployment. compensation" 
near the beginning; in Subsection E, inserted "As used in 
this section," at the beginning, substituted "benefits" for 
"compensation" and "amounts" for "any compensation"; 
inserted "As used in this section," at the beginning of sub- 
section F; in Subsection G, substituted "it that" for "the 
employment security department which"; and made mi- 
nor stylistic changes throughout the section. 


B(3), inserted "or administrative agency" following "any 


51-1-37.2. Food stamp overissuances. 


A. The division shall notify the human services department of the name and social security 
number of any individual who files a new claim for unemployment compensation and who is de- 
termined to be eligible for benefits. This information provided by the division shall be used by the 
human services department to determine whether any eligible individual owes an uncollected 
overissuance of food stamp coupons, as defined in Section 13(c)(1) of the federal Food Stamp Act 
of 1.977 .oF 

B. The division shall deduct and withhold from any unemployment compensation benefits pay- 
able to an individual who owes an uncollected overissuance: 

(1) the amount specified by the individual to the division to be deducted and withheld 
under this subsection; 

(2) the amount, if any, determined pursuant to an agreement submitted to the human ser- 
vices department pursuant to Section 13(c)(3)(A) of the federal Food Stamp Act of 1977; or 

(3) any amount otherwise required to be deducted and withheld from unemployment com- 
pensation pursuant to Section 13(c)(3)(B) of the federal Food Stamp Act of 1977. 

C. Any amount deducted and withheld pursuant to this section shall be paid by the division to 
the human services department. 

D, Any amount deducted and withheld pursuant to Subsection B of this section shall for all 
purposes be treated as if it were paid to the individual as unemployment compensation and paid 
by such individual to the human services department as repayment of the individual's uncollected 
overissuance. 

EK. As used in this section, "unemployment compensation benefits" means any benefits pay- 
able pursuant to the Unemployment Compensation Law and amounts payable pursuant to an 
agreement pursuant to any federal law providing for compensation, assistance or allowances with 
respect to unemployment. 

F, . This section applies only if arrangements have been made for reimbursement by the human 
services department for the administrative costs incurred by the division pursuant to this section 
that are attributable to the repayment of uncollected overissuances to the human services depart- 
ment. 


History: 1978 Comp., § 51-1-37.2, enacted by Laws 


Cross references. — For the federal Food Stamp Act, 
1998, ch. 91, § 8. 


see 7 U.S.C. § 2011 et seq. 


51-1-38. Penalties; liability for benefit overpayment. 


A. Whoever makes a false statement or representation knowing it to be false or knowingly fails 
to disclose a material fact, to obtain or increase any benefit or other payment under the Unem- 
ployment Compensation Law either for that person or for any other person, shall be punished by 
a fine of not more than one hundred dollars ($100) or by imprisonment for not'longer than thirty 
days or by both such fine and imprisonment, and each such false statement or misrepresentation 
or failure to disclose a material fact shall constitute a separate offense, In any case where, after 
notice and an opportunity to be heard, any person is found by the secretary to have so obtained or 
increased the amount of any benefit for the person, the person shall, in addition to other penalties 
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provided herein, forfeit all benefit rights under the Unemployment Compensation Law for a period 
of not more than one year from and after such determination. 

B. In addition to the penalty pursuant to Subsection A of this section, whoever makes a false 
statement or representation knowing it to be false or knowingly fails to disclose a material fact 
to obtain or increase any benefit or other payment under the Unemployment Compensation Law, 
either for that person or for any other person, shall be required to pay a civil penalty of twenty-five 
percent of the amount of overpaid benefits, collected in the manner provided in Subsection B of 
Section 51-1-36 NMSA 1978. The penalty shall be distributed as follows: 

(1) fifteen percent of the amount of overpaid. benefits shall be distributed to the fund; and 

(2). ten percent of the amount of overpaid benefits shall be distributed to the employ- 
ment security department fund created pursuant to Subsection B of Section 51-1-34 NMSA 
1978. 

C. Any employing unit or any officer or agent of an employing unit or any other person who 
makes a false statement or representation knowing it to be false or who knowingly fails to disclose 
a material fact, to prevent or reduce the payment of benefits to any individual entitled thereto, 
or to avoid becoming or remaining subject hereto or to avoid or reduce any contribution or other 
payment required from an employing unit under the Unemployment Compensation Law or who 
willfully fails or refuses to make any such contributions or other payment or to furnish any reports 
required hereunder or to produce or permit the inspection or copying of records as required here- 
under, shall be punished by a fine of not more than one hundred dollars ($100) or by imprisonment 
for not longer than thirty days or by both such fine and imprisonment, and each such false state- 
ment or representation or failure to disclose a material fact and each day of such failure or refusal 
may constitute a separate offense. 

D. In addition to the penalty pursuant to Subsection C of this section, any employing unit or 
officer or agent of an employing unit that makes a false statement or representation knowing it 
to be false or that knowingly fails to disclose a material fact to prevent or reduce the payment of 
benefits to any individual entitled to benefits under the Unemployment Compensation Law shall 
be required to pay a civil penalty in an amount not to exceed 'ten thousand dollars ($10,000), as 
determined by rule established by the department. The penalty shall be collected in a manner pro- 
vided in Subsection B of Section 51-1-36 NMSA 1978 and distributed to the fund. 

E. Any person who willfully violates any provision of the Unemployment Compensation Law 
or any. rule or regulation thereunder, the violation of which is made unlawful or the observance 
of which is required under the terms of the Unemployment.Compensation Law and for which a 
penalty is neither prescribed herein nor provided by any other applicable statute, shall be pun- 
ished by a fine of not more than one hundred dollars ($100) or by imprisonment for not longer than 
thirty days or by both such fine and imprisonment, and each day such violation continues shall be 
deemed to be a separate offense. 

F. Notwithstanding any other provision of the Unemployment Compensation Law, if any indi- 
vidual claiming benefits or waiting period credits, in connection with such claim, makes any false 
statement or representation, in writing or otherwise, knowing it to be false or knowingly fails to 
disclose, any material fact in order to obtain or increase the amount of a benefit payment, such 
claim shall not constitute a valid claim for benefits in any amount or for waiting period credits but 
shall be void and of no effect for all purposes. The entire amount of the benefits obtained by means 
of such claim shall be, in addition to any other penalties provided herein, subject to recoupment by 
deduction from the claimant's future benefits or they may be recovered as provided for the collec- 
tion of past due contributions in Subsection B of Section 51-1-36 NMSA 1978. 

G. Any person'who, by reason of the nondisclosure or misrepresentation by the person or by 
another of a material fact (irrespective of whether such nondisclosure or misrepresentation was 
known or fraudulent), has received any sum as benefits under the Unemployment Compensation 
Law, while any conditions for the receipt of benefits imposed by the Unemployment Compensation 
Law were not fulfilled in the person's case and any person who receives any sum as benefits while 
the person knows or should know that the person is not entitled to such benefits because the per- 
son has received a notice of denial or disqualification or has received a monetary eligibility notice 
showing erroneous base period employers and wages, shall, in the discretion of the secretary and 
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notwithstanding any action brought pursuant to Subsection A of this section; either be liable to 
have such sum deducted from any future benefits payable to the person under the Unemployment 
Compensation Law or be liable to repay to the department for the unemployment compensation 
fund a sum equal to the amount so received by the person, and such sum shall be collectible in 
the manner provided in Subsection B of Section ot 1- 86 NMSA 1978 for the collection of past-due 
contributions. 

H. Any person who has received benefits as a result of a determination or deciait of the de- 
partment or any court that the person was eligible and not disqualified for such benefits and such 
determination or decision is subsequently modified or reversed by a final decision as provided in 
Section 51-1-8 NMSA 1978, or who has received benefits as a result of administrative error or for 
any other reason while conditions for the receipt of benefits imposed by the Unemployment Com- 
pensation Law were not fulfilled in the person's case or while the person was disqualified from 
receiving benefits, irrespective of whether such overpayment of benefits was due to any fault of the 
person claiming benefits, shall, as determined by the secretary or the secretary's authorized del- 
egate, either be liable to have such sum deducted from any future benefits payable to the person 
under the Unemployment Compensation Law at a rate to be determined by the secretary but not 
less than fifty percent of the weekly benefit amount payable to the person, or be liable to repay'to 
the department, for the unemployment compensation fund or for credit to the appropriate reim- 
bursable account, a sum equal to the amount of:benefits received by the person for which the per- 
son was not eligible or for which the person was disqualified or that was otherwise overpaid to the 
person; provided, that for the purposes of this subsection, no determination or decision establish- 
ing an overpayment of benefits shall be issued by the department against any person for failure 
to meet the eligibility conditions of Paragraph (3) of Subsection A of Section 51-1-5 NMSA 1978 
more than one year after payment of benefits has been made, unless such condition of eligibility 
has been appealed or otherwise contested within such year, 

I. Any amount of benefits for which a person is determined to be overpaid pursiiant to this sec- 
tion may be collected in the manner provided in Subsection B of Section 51-1-36 NMSA 1978 for 
the collection of past-due contributions, notwithstanding that the person from whom the overpay- 
ment is to be collected has been assessed a pedal puneuant to Subsections A through E of. this 
section. iw 

J. A person shall be liable to repay the ata of benefits reriéiiteld fon any: icsied Gide which 
the person also received an award or settlement of back pay resulting from an action or grievance 
concerning a discharge unless the amount of the back pay award: or settlement was reduced by 
the amount of benefits received during the period. The individual shall furnish the division with a 
signed copy of the award or settlement agreement that sets forth the person's name, the name of 
the employer, the period of time covered by the award or settlement'and the amount by which the 


award or settlement was so reduced. ¥ 

History: Laws 1936 (S.S.), ch. 1, § 16; 1941 Comp., Subsection J, after "Smbuectiaite AY, deletid "B ani C" and - 
§ 57-819; 1953 Comp., § 59-9-19; Laws 19538, ch. 121, added,"through E", 
§ 8; 1961, ch. 162, § 1; 1979, ch. 280, § 41; 1980; ch. 50, The 19938 amendment, effective April 5, 1993, sub- 
§-8; 1985, ch. 31, § 5; 1987, ch. 68, § 4; 1993, ch. 209, § 5; stituted "Subsection J" Yee "Subsection I" in the first 
2013, ch. 132, § 3. sentences of Subsections D and F, and added Subsec- 

Cross references, — For unemployment compensa- tion H,, rit. 
tion fund, see 51-1-19 NMSA 1978. : 

‘The 2013 amendment, effective July 1, 2013, autho- ANNOTATIONS 


rized the workforce solutions department to recover bene- 


fits after a decision allowing benefits has been modified or sss vad Shee idk Ae > tiex Spvibaatipns! cpl 


: pA : compensation benefits is «mandato d <equita- 
reversed; provided a civil penalty for fraudulently obtain- ble itd 1, is not _a defense in an Pci be the 
ing or increasing benefits or preventing or reducing the © overpayments. Millar v. New Mexico Dep't of Workforce 
payment of benefits; added Subsection B; in Subsection C, Solutions, 2013-NMCA-055, 304 P 3d 427, cert, denied, 
after "each day of such failure or refusal", deleted "shall" 2013+ NMCERT.004.. 


and added "may"; added Subsection D; in Subsection F U 
: : : , nemployment benefits are a property intarbet 
in the first: sentence, after "Unemployment Compensa- protected by due process, — New Mexico's Unemploy- 


tion Law", deleted "including the provisions of Subsection ‘ment Com : | 1.1. 4g ‘OA 
hi pensation Law, 51-1-1 to '51-1-59 NMSA 1978, 
J of Section 51-1-8 NMSA 1978"; in Paragraph H, at the creates a: constitutionally protected property interest in 


beginning of the sentence, deleted "Except as provided ' ; 
in Subsection J of Section 61-1-8 NMSA 1978": and in unemployment benefits. N.M. Dep't of Workforce Solutions 


1292 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


51-1-39 


v. Gardufio, 2016-NMSC-002, rev'g 2014-NMCA-050, 324 
P.3d 377. 

Where employee was initially determined to be eligible 
for unemployment benefits and where she continued to re- 
ceive benefits during the appeal process, but was unaware 
that her employer had appealed the award of unemploy- 
ment benefits because she did not receive notice of the 
appeal until the department of workforce solutions sent 
a notice of hearing 130 days after the initial determina- 
tion of eligibility, the late notice did violate due process 
because employee was not deprived of an opportunity to 
be heard, the late notice did not prevent employee from 
participating in the appeal, and when employee was ini- 
tially determined to be eligible for benefits, she was given 
notice of the potential consequences that she may have 
to pay back benefits to which she was not entitled. N.M. 
Dep't of Workforce Solutions v. Gardufio, 2016-NMSC-002, 
rev g 2014-NMCA-050, 324 P.3d 377. 

Recovery of overpayments is mandatory. — Where 
the employee began receiving unemployment compensa- 
tion benefits on December 19, 2009; the employer ap- 
pealed the award of benefits on January 21, 2010; the em- 
ployee did not learn of the appeal until the department 
of workforce solutions sent a notice of hearing on June 4, 
2010; at the hearing on June 16, ‘2010, the department 
determined that the employee was disqualified from 
benefits due,to misconduct at work; the department's ap- 
peals tribunal upheld the decision on January 7, 2011; 
and the department sent the employee an overpayment 
notice demanding the refund of the unemployment com- 
pensation payments the employee received from Decem- 
ber 19, 2009 through the end of April 2010, the employee 
was liable to repay the payments because the depart- 
ment had no discretion to forego recovery of overpay- 
ments and the doctrine of equitable estoppel was not a 
valid defense. Millar v. New Mexico Dep't of Workforce 
Solutions, 2013-NMCA-055, 304 P.3d 427, cert. denied, 
2013-NMCERT-004. 

Where the department of workforce solutions initially 
determined that the employee was eligible for unemploy- 
ment compensation benefits and paid benefits to the em- 
ployee; the employer appealed and the department deter- 
mined that the employee was disqualified from benefits 
because the employee had been terminated for miscon- 
duct; the department ‘sought to recover the overpayment 
of benefits it had paid the employee; and the district court 
held that the department was precluded from recover- 
ing the overpayments because it had violated federal and 
state timeliness standards for processing appeals and was 
equitably estopped from pursuing recovery of the overpay- 
ments against the employee, the timeliness requirements 
of 20 C.F.R. §§650.1 to 650.4 and 51-1-8 NMSA 1978 and 
the doctrine of equitable estoppel did not preclude the 
department from recovering the overpayments after the 
employee had been disqualified for benefits. New Mexico 
Dep't of Workforce Solutions v. Garduno, 2014-NMCA-050, 
cert. granted, 2014-NMCERT-003. 


51-1-39. [Saving clause. ] 


UNEMPLOYMENT COMPENSATION 


51-1-39 


Overpayment claim procedures must provide 
procedural due process. — Where an initial deter- 
mination awarding unemployment benefits is made in 
favor of the claimant and payment of benefits has be- 
gun, due process requires that the recipient be afforded 
notice and an opportunity to be heard prior to stopping 
payment of benefits, New Mexico Dep't of Workforce So- 
lutions v. Garduno, 2014-NMCA-050, cert. granted, 
2014-NMCERT-003. 

Violation of due process precluded recovery of 
overpayment of benefits. — Where the department - 
of workforce solutions initially determined that the em- 
ployee was entitled to unemployment benefits and began 
paying benefits to the employee; the employer appealed 
the determination on March 26, 2010; the department 
did not inform the employee of the appeal until it sent 
a notice of hearing on August 3, 2010, setting a hearing 
which began on August 19, 2010; and the department 
determined that the employee was disqualified from 
benefits because the employee had been terminated for 
misconduct and sought to recover the overpayment of 
benefits that had been paid to the employee, the depart- 
ment was preclude from collecting the overpayment of 
benefits because the department's overpayment claims 
process violated the employee's due process right to 
timely notice of the employer's appeal and a meaningful 
opportunity to be heard, New Mexico Dep't of Workforce 
Solutions v. Garduno, 2014-NMCA-050, cert. granted, 
2014-NMCERT-003. 

No state statute of limitation ran against a claim 
by the New Mexico department of labor alleging that a 
debtor wrongfully collected unemployment compensation 
benefits while employed by failing to disclose her employ- 
ment. New Mexico Dep't of Labor v. Valdez, 136 Bankr. 874 
(Bankr. D.N.M. 1992). 

Falsely obtaining unemployment benefits deemed 

petty misdemeanor. — When Section 30-1-6C NMSA 
1978 is read together with this section, it is clear that 
the crime of falsely obtaining unemployment benefits is 
a petty misdemeanor, for which the statute of limitations 
is two years (now one year) under Section 30-1-8F NMSA 
1978 (now 30-1-8D NMSA 1978), Robinson v,.Short, 
1979-NMSC-099, 93 N.M. 610, 603 P.2d 720. 
' Where claimant misrepresents amount that he 
earned, the commission (now department) should deduct 
the total amount of the benefits received from any future 
payments made or should otherwise recover the same. 
1943-44 Op. Att'y Gen. No. 44-4577. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 76 Am. 
Jur. 2d Tideniblovwibhe Compensation 8§ 196, 197, 209, 
223, 224. 

Reductions to back pay awards under Title VII of Civil 
Rights Act of 1964 (42 USCS §§ 2000e et seq.), 185 A.L.R. 
Fed. 1 

81 C.J.S. Social Security and Public Welfare §§ 251,.252,. 
272, 278, 297, 298. 


This act [51-1-38, 51-1-39 NMSA 1978] does not apply to offenses committed prior to the effec- 
tive date of this act: Such offenses are subject to punishment as provided by the Unemployment 
Compensation Law in force at the time the offense was committed. 


History: 1958 Comp., § 59-9-19.1, enacted by Laws 
1961, ch. 162, § 2. 


1293 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


51-1-40 UNEMPLOYMENT COMPENSATION 51-1-42 


51-1-40. Actions for enforcement. 


A. In any civil action to enforce the provisions of this act, the division may be represented by 
the attorney general or some attorney designated by him to act, by any districh attorney or by an 
attorney designated and employed by the department. 

B. All criminal actions for violation of any provision of this act or any rules or sgtatan 

issued pursuant thereto shall be prosecuted by the district attorney of the district. in.which the 
offense was committed. The attorney general is authorized to assist in the conduct of any such 
prosecution if deemed necessary by him or by the district attorney, and the division is authorized 
to employ special counsel to assist in the prosecution, with the advice and consent of the district 
attorney and approved by the court. An authorized representative of the secretary may institute 
any such prosecution by the filing of a complaint or information in accordance with the laws of this 
state. 
C. In addition to ‘suits by civil action for the collection of contributions as authorized by Sec- 
tion 51-1-836 NMSA 1978, the division may, in its own name, sue and’ may be sued by an employ- 
ing unit or other proper party, in the manner provided by law for civil actions in the courts of this 
state including actions for declaratory judgments, where such action is necessary for the proper 
determination and enforcement of any right under this act; provided, that this shall not affect any 
administrative remedy or authority for judicial review contained in said act. 

D. When contributions or payments in lieu of contributions imposed by the Unemployment 
Compensation Law have not been paid by an employer subject to that law, the division may insti- 
tute an action in accordance with the provisions of Section 7-1-53 NMSA 1978 to ensure or.compel 
payment of delinquent contributions or payments in lieu of contributions. 


History: Laws 1936 (S.S.), ch. 1, § 17; 1941 Comp., 
§ 57-820; Laws 1951, ch. 76, § 3; 1953 Comp., § 59-9-20; 
Laws 1979, ch. 280, § 42; 1991, ch. 122, § 10. 

Cross references. — For declaratory judgments, see 
44-6-1 NMSA 1978 et seq. 


51-1-41.:Nonliability of state. 


For meaning of "this act", see 51-1-83 NMSA 1978 and 
notes thereto. 

The 1991 amendment, effective April 3, 1991, substi- 
tuted "division" for "department" throughout the section 
and added Subsection D. 


Benefits shall be deemed to be due and payable under the Unemployment Compensation Law 
only to the extent provided in that act and to the extent, that money is available therefor to the 
credit of the unemployment compensation fund, and neither the state nor the department shall be 


liable for any amount in excess of such sums. 
History: 1936 (S.S.), ch. 1, § 18; 1941 Comp., § 57- 
821; 1953 Comp., § 59-9-21; Laws 1979, ch. 280, § 43. 
ANNOTATIONS 


Interest not recoverable from employer where 
not recoverable from department. — Where the com- 


staying execution and delaying the payment of claims, 
and the commission (now department) is not liable for in- 
terest, it would be illogical to hold that appellants could 
recover from the employer when they could not do so from 
the commission (department), Bateman v. Kennecott Cop- 
per Corp., 1969- MBS 126, 80 N.M..778, 461 P.2d 911. 


mission (now department) itself took a timely appeal, thus 


51-1-42. Definitions. 


As used in the Unemployment Compensation Law: 

A. "base period" means the first four of the last five completed ealégidar quarters immediately 
preceding the first,day of an individual's benefit year, except that "base period" means for benefit 
years beginning on or after January 1, 2005 for an individual who does not have sufficient wages 
in the base period as defined to fast for benefits pursuant to Section 51-1-5 NMSA 1978, the 
individual's base period shall be the last four completed calendar quarters immediately preceding 
the first day of the individual's benefit year if that period qualifies the individual for benefits pur: 
suant to Section 51-1-5 NMSA 1978; provided that: 

(1) wages that fall within the base period of claims established pursuant to this subsection 
are not available for reuse in qualifying for a subsequent benefit year; and 
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(2) in the case of a combined-wage claim pursuant to the arrangement approved by the 
federal secretary of labor, the base period is that base period Ppecabie under the unemployment 
compensation law of the paying state; 

B. "benefits" means the cash unemployment compensation payments payable to an eligible 
individual pursuant to Section 51-1-4 NMSA 1978 with respect to the individual's weeks of unem- 
ployment; 

C. -“contributions" means the money payments required by Section 51-1-9 NMSA 1978 to be 
made into the fund by an employer on account of having individuals performing services for the 
employer; 

D. “employing unit" means any individual or type of organization, including any partnership, 
association, cooperative, trust, estate, joint-stock company, agricultural enterprise, insurance com- 
pany or corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee 
or successor thereof, household, fraternity or club, the legal representative of a deceased person 
or any state or local government entity to the extent required by law to be covered as an em- 
ployer, that has in its employ one or more individuals performing services for it within this state. 
An individual performing services for'an employing unit.that maintains two or more separate 
establishments within this state shall be deemed to be employed by a single employing. unit for 
all the purposes of the Unemployment Compensation Law. An individual performing services for 
a contractor, subcontractor or agent that is performing work or services for an employing unit, 
as described in this-subsection, that are within the scope of the employing unit's usual trade, oc- 
cupation, profession or business, shall be deemed to be in the employ of the employing unit for all 
purposes of the Unemployment Compensation Law unless the contractor, subedatrattor or agent 
is itself an employer within the provisions of samnepeananen’ E of this section; 

E... "employer" includes: 

(1) . an employing unit that: 

(a) unless otherwise provided in this section,’ ‘paid for: service in employment as de- 
fined in Subsection F of this section wages of four hundred fifty dollars ($450) or more in any cal- 
endar quarter in either the current or preceding calendar year or had in employment, as defined 
in Subsection F of this section, for some portion of a day in each of twenty different calendar weeks 
during either the current or the preceding calendar year, and irrespective of whether the same 
individual was in employment in each such day, at least one individual; 
jE ‘(b) for the purposes of Subparagraph (a) of this paragraph, if any week includes both 
December 31 and January 1, the days of that week up to January 1 shall be deemed one calendar 
week and the days beginning January 1, another such week;.and 

(c). for purposes of defining an "employer" under Subparagraph (a) of this paragraph, 
the wages or remuneration paid to individuals performing services in employment in agricultural 
labor or domestic services as provided in Paragraphs (6) and (7) of;Subsection F of this section 
shall not’ be taken into account; except that any employing unit determined ‘to be an employer of 
agricultural labor under Paragraph (6) of Subsection F of this section shall.be an employer under 
Subparagraph (a) of this paragraph so long as the employing unit is paying wages or remunera- 
tion for services other than agricultural services; 

(2) any individual or type of organization that acquired the trade or business or substan- 
tially all of the assets thereof, of an employing unit that at the time of the acquisition was an.em- 
ployer subject to the Unemployment Compensation Law; provided that where such an acquisition 
takes place, the secretary may postpone activating the individual or type of organization pursuant 
to Section 51-1-11 NMSA 1978 until such time as the successor ss oak has employment as de- 
fined in Subsection F of this section; 

(3),. an employing unit that acquired all or part of the beeteaehtaons trade, business or as- 
gets of another employing unit and that, if treated as a single unit with the other employing unit 
or part thereof, would be an employer under Paragraph (1) of this subsection; 

(4) anemploying unit not an employer by reason of any other paragraph of this subsection: 

(a) for which, within either the current or preceding calendar year, service is or was 
performed with: respect to which such employing unit is liable for any federal tax against which 
credit may be taken for contributions required to be paid into a state unemployment fund; or 
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(b) that, asa condition for approval of the Unemployment Compensation Law for full 
tax credit against the tax imposed by the Federal Unemployment Tax Act, is required, pursuant to 
that act, to be an "employer" under the Unemployment Compensation Law; 

(5). an employing unit that, having become an employer under Paragraph (1), (2), (3) or (4) 
of this subsection, has not, under Section 51-1-18 NMSA 1978, ceased to be an employer mpie ee to 
the Unemployment Compensation Law; 

(6). for the effective period of its election pursuant to Section 51-1-18 NMSA 1978, any 
other employing unit that has elected to become fully subject to the Unemployment Compensation 
Law; 

(7) an employing unit for which any services performed in its employ are deemed to be 
performed in this state pursuant to an election under an arrangement entered into in accordance 
with Subsection A of Section 51-1-50 NMSA 1978; and 

(8) an Indian tribe as defined in 26 xe Section SS86() for which service in employ- 
ment is performed; 

F, "employment": 

(1) means any service, including service in interstate commerce, performed for wages or 
under any contract of hire, written or oral, express or implied; 

(2) means an jrdividieralis entire service, performed within or both within and without this 
state if: 

(a) the service is primarily ichiviell in this state with services ented odltaic the 
state being only incidental thereto; or 

(b) the service is not localized in any state but some of the service is performed in this 
state and: 1) the base of operations or, if there is no base of operations, the place from which such 
service is directed or controlled, is in this state; or 2) the base of operations or place from which 
such service is directed or controlled is not in any state in which some part of the service is per- 
formed but the individual's residence is in this state; 

(3) means services performed within this state but not covered under Paragraph (2) of this 
subsection if contributions or payments in lieu of contributions are not required and paid with 
respect to such services under an unemployment compensation law of any other state, the federal 
government or Canada; 

(4) means services covered by an election pursuant -to Section 51-1-18 NMSA 1978 ind 
services covered by an election duly approved by the secretary in accordance with an arrangement 
pursuant to Paragraph (1) of Subsection A of Section 51-1-50 NMSA 1978 shall be deemed to be 
employment during the effective period of the election; 

(5) means services performed by an individual for an employer for wages or Sue remu- 
neration unless and until it is established by a preponderance of evidence that: 

(a) the individual has been and will continue to be free from control or direction over 
the performance of the services both under the individual's contract of service and in fact; 

(b) the service is either outside the usual course of business for which the service is 
performed or that such service is performed outside of all the places of business of the enterprise 
for which such service is performed; and 

(ec) the individual is customarily engaged in an independently established trade, oc- 
cupation, profession or business of the same nature as that involved in the contract of service; «' 

(6) means service performed after December 31, 1977 by an individual in agricultural la- 
bor as defined in Subsection Q of this section if: 

(a) the service is performed for an employing unit that: 1) paid remuneration in dad 
of twenty thousand dollars ($20,000) or more to individuals in that employment during any ’cal- 
endar quarter in either the current or the preceding calendar year; or 2) employed in agricultural 
labor ten or more individuals for some portion of a day in each of twenty different calendar weeks 
in either the current or preceding calendar year, whether or not the weeks were consecutive, and 
regardless of whether the individuals were employed at the same time; 

. (b) the service is not performed before January 1, 1980 by an individual who is an 
alien admitted to the United States to perform service in agricultural labor pursuant to Sec- 
tions 214(c) and 101(15)(H) of the federal Immigration and Nationality Act; and 
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(ce) for purposes of this paragraph, an individual whois:a member of a crew furnished 
by a crew leader to perform service in agricultural labor for a farm operator or other person shall 
be treated as an employee of the crew leader: 1) if the crew leader meets the requirements of a 
crew leader as defined in Subsection, L of this section; or 2) substantially all the members of the 
crew operate or maintain mechanized agricultural equipment that is provided by the crew leader; 
and 3) the individuals performing the services are not, by written agreement or in fact, within 
the meaning of Paragraph (5) of this subsection, performing services in employment for the farm 
operator or other person; 

(7). means service performed after December 31, 1977 by an individual in domestic service 
in a private home, local college club or local chapter of a college fraternity or sorority for a person 
or organization that paid cash remuneration of one thousand dollars ($1,000) in any calendar 
quarter in the current or preceding calendar year to individuals performing such services; 

' (8) means service performed after December 31, 1971 by an individual in the employ ofa 
religious, charitable, educational or other organization but only if the following conditions are met: 

(a) the service is excluded from "employment" as defined in the Federal Unemploy- 
ment Tax Act solely by reason of Section 3306(c)(8) of that act; and 

(b) the organization meets the requirements of "employer" as provided in Subpara- 
graph (a).of Paragraph (1) of Subsection E of this section; 

(9) means service of an individual who is a citizen of the United States, performed outside 
the United States, except in Canada, after December 31, 1971 in the employ of an American em- 
ployer, other than service that is deemed "employment" under the provisions of Paragraph (2) of 
this subsection or the parallel provisions of another state's law, if: 

(a) the employer's principal place of business in the United States is located in this 

state; ; 
(b) the employer has no place of business in the United States, but: 1) the employer 
is an individual who is a resident of this state; 2) the employer is a corporation organized under 
the laws of this state; or 3) the employer is a partnership or a trust and the number of the partners 
or trustees who are residents of this state is greater than the number who are residents of any one 
other state; or 

(c) none of the Pijcde of Subparagraphs (a) and (b) of this paragraph are met, but 

the employer has elected coverage in this state or, the employer having failed to elect coverage in 
any state, the individual has filed a claim for benefits, based on'such service, under the law of this 
state. 
"American employer" for the purposes of this paragraph means a person who is: 1) an individual 
who is a resident of the United States; 2) a partnership if two-thirds or more of the partners are 
residents of the United States; 3) a trust if all of the trustees are residents of the United States; 
or 4) a corporation organized under the laws of the United States or of any state: For the purposes 
of this paragraph, "United States" includes the United States, the District of Columbia, the com- 
monwealth of Puerto Rico and the Virgin Islands; 

(10) means, notwithstanding any other provisions of this subsection, service with respect 
_ to which a tax is required to be paid under any federal law imposing a tax against which credit 
may be taken for contributions required to be paid into a state unemployment fund or which as 
a condition for full tax credit against the tax imposed by the Federal Unemployment Tax Act is 
required to be covered under the Unemployment Compensation Law; 

(11) means service performed in the employ of an Indian tribe if:. © 

(a) the service is excluded from "employment" as defined in 26 USCA Section 3306(c) 
fsolely by reason of 26 USCA Section 3306(c)(7); and 

(b) the service is not otherwise excluded from employment pursuant to the Unem- 
ployment Compensation Law; 

(12) does not include: 

(a) service performed in the employ of: 1) a church or convention or association of 
churches; or 2) an organization that is operated primarily for religious purposes and that is oper- 
ated, supervised, controlled or principally supported by a church or i bie or association of 
churches; 
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(b) service performed by a duly ordained, commissioned or licensed minister of a 
church in the exercise of such ministry or by a eis of a religious order in the exercise of duties 
required by such order; © 

(c) service performed by an individual i in the employ of the iriclividttall's son, daughter 
or spouse, and service performed by a child under the age of majority in the employ of the child's 
father or mother; 

(d) service performed in the employ of the United States government or an instru- 
mentality of the United States immune under the constitution of the United States from the con- 
tributions imposed by the Unemployment Compensation Law except that to the extent that the 
congress of the United States shall permit states to require any instrumentalities of the United 
States to make payments into an: unemployment fund under a state unemployment compensa- 
tion act, all of the provisions of the Unemployment Compensation Law shall be applicable to such 
instrumentalities, and to service performed for such instrumentalities in the same manner, to the 
same extent and on the same terms as to all other employers, employing units, individuals and 
services; provided that if this state shall not be certified for any year by the secretary of labor of 
‘the United States under Section 3304 of the federal Internal’-Revenue Code of 1986, 26 U.S.C. 
Section 3304, the payments required of such instrumentalities with respect to such year shall be 
refunded by the department from the fund in the same manner and within the same period as is 
provided in Subsection D of Section 51-1-836 NMSA 1978 with wee to contributions erroneously 
collected; 

(e) service performed in a facility wantinnea for the purpose of carrying out a program 
of rehabilitation for individuals whose earning:capacity is impaired by age or physical or mental 
deficiency or injury or providing remunerative work for individuals who because of their impaired 
physical or mental capacity cannot be readily absorbed in the competitive labor market, by an in- 
dividual receiving that rehabilitation or remunerative work; 

(f) service with respect to which unemployment compensation is payable ert: an 
unemployment compensation system established by an act of congress; 

(g) service performed in the employ of a foreign government, including service as a 
consular or other officer or employee or a nondiplomatic representative; 

(h) service performed by an individual for a person as an insurance agent or as an 
insurance solicitor, if all such service performed by kite individual for the person is performed for 
remuneration solely by way of commission; 

(i) service performed by an individual pene the age of eighteen in the delivery or 
distribution of newspapers or shopping news, not including delivery or distribution to any a 
for subsequent delivery or distribution; 

(j) service covered by an election duly approved by the agency charged ‘witht the ad- 
rabbintre idl of any other state or federal unemployment compensation law, in accordance with an 
arrangement pursuant to Paragraph (1) of Subsection A of Section na 1-50 NMSA 1978 realli the 
effective period of the election; 

(k) service performed, as part of an unemployment cate relief or mandkcbte eden pro- 
gram assisted or financed in whole or part by any federal agency or an agency of a state or political 
subdivision thereof, by an individual receiving the work relief or work training; « 

(1) service performed by an individual who is enrolled at a nonprofit or. public educa- 
tional institution that normally maintains a regular faculty and curriculum and normally has a 
regularly organized body of students in attendance at the place where its educational activities 
are carried on as a student in a full-time program, taken for credit at the institution that combines 
academic instruction with work experience, if the service is an integral part of such program and 
the institution has so certified to the employer, except that this subparagraph shall not apply to 
service performed in a program established for or on behalf of an employer or group of employers; 

(m) service performed in the employ of a hospital, if the service is performed by a 
patient of the hospital, or services performed by an inmate of a custodial or penal institution for 
any employer; 

(n) service fete by real estate salespersons rh others nas savy services are 
performed for remuneration solely by way of commission; . 
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(0) service performed in the employ of a school, college or university if the service is 
performed by a student who is enrolled and is Popul ne classes at the school, college or 
university; 

(p) service performed by an individual for a fixed or contract 08 officiating at a sport- 
ing event that is conducted by or under the auspices of a nonprofit or governmental entity if that 
person is not otherwise an employee of the entity conducting the sporting event; | 

(q) service performed for a private, for-profit person or entity by an individual as a 
product demonstrator or product merchandiser if the service is performed pursuant to a written 
contract between that individual and a person or entity whose principal business is obtaining the 
services of product demonstrators and product merchandisers for third parties, for demonstration 
and merchandising purposes and the individual: 1) is compensated for each job or the compensa- 
tion is based on factors related to the work performed; 2) provides the equipment used to perform 
the service, unless special equipment is required and provided by the manufacturer through an 
agency; 3) is responsible for completion of a specific job and for any failure to complete the job; 4) 
pays all expenses, and the opportunity for profit or loss rests solely with the individual; and 5) 
is responsible for operating costs, fuel, repairs and motor vehicle insurance. For the purpose of 
this subparagraph, "product demonstrator" means an individual who, on a temporary, part-time 
basis, demonstrates or gives away samples of a food or other product as part of an advertising or 
sales promotion for the product and who is not otherwise employed directly by the manufacturer, 
distributor or retailer, and "product merchandiser" means an individual who, on a temporary, part- 
time basis builds or resets a product display and who is not otherwise directly employed by the 
manufacturer, distributor or retailer; or 

(r) service performed for a private, for-profit person or entity by an individual as a 
landman if substantially all remuneration paid in cash or otherwise for the performance of the 
services is directly related to the completion by the individual of the specific tasks contracted for 
rather than to the number of hours worked by the individual. For the purposes of this subpara- 
graph, "landman" means a land professional who has been engaged primarily in: 1) negotiating for 
the acquisition or divestiture of mineral rights; 2) negotiating business agreements that provide 
for the exploration for or development of minerals; 3) determining ownership of minerals through 
the research of public and private records; and 4) reviewing the status of title, curing title defects 
and otherwise reducing title risk associated with ownership of minerals; managing rights or ob- 
ligations derived from allan of interests and minerals; or utilizing or pooling of interest in 
minerals; and 

(18) for the purposes of this subsection, if the services performed during one-half or more 
of any pay period by an individual for the person employing the individual constitute employment, 
all the services of the individual for the period shall be deemed to be employment, but, if the ser- 
vices performed during more than one-half of any such pay period by an individual for the person 
employing the individual do not constitute employment, then none of the services of the individual 
for the period shall be deemed to be employment. As used in this paragraph, the term "pay period" 
means a period, of not more than thirty-one consecutive days, for which a payment of remunera- 
tion is ordinarily made to the individual by the person employing the individual. This paragraph 
shall not be applicable with respect to services performed in a pay period by an individual for the 
person employing the individual where any of such service is excepted by Subparagraph (f) of 
Paragraph (12) of this subsection; 

G. "employment office" means a free public employment office, or branch thereof, operated by 
this state or maintained as a part of a state-controlled system of public employment offices; 

H. "fund" means the unemployment compensation fund established by the Unemployment 
Compensation Law to which all contributions and payments in lieu of contributions required un- 
der the Unemployment Compensation Law and from which all benefits provided under the Unem- 
ployment Compensation Law shall be paid; 

I. "unemployment" means, with respect to an individual, any week during which the individual 
performs no services and with respect to which no wages are payable to the individual and during 
which the individual is not engaged in self-employment or receives an award of back pay for loss 
of employment. The secretary shall prescribe by rule what constitutes part-time and intermittent 
employment, partial employment and the conditions under which individuals engaged in such 
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employment are eligible for partial unemployment benefits, but no individual who is otherwise eli- 
gible shall be deemed ineligible for benefits solely for the reason that the individual seeks, applies 
for or accepts only part-time work, instead of full-time wes if the part-time work is for at least 
twenty hours per week; 

J. "state", when used in reference to any state other thaw New Mezbedt irichudes, in iadditiets to 
the states of the United States, the District of Columbia, the commonwealth of Puerto Rico and the 
Virgin Islands; 

K. "unemployment compensation administration fund" means the fund established by Subsec- 
tion A of Section 51-1-34 NMSA 1978 from which administrative expenses under the Unemploy- 
ment Compensation Law shall be paid. "Employment security department fund" means the fund 
established by Subsection B of Section 51-1-34 NMSA 1978 from which certain administrative 
expenses under the Unemployment Compensation Law shall be paid; 

L.' "crew leader" means a person who: 

(1). holds.a valid certificate of registration as a crew leader or farm labor contractor under 
the federal Migrant and Seasonal Agricultural Worker Protection Act; 

(2) furnishes individuals to perform services in agricultural labor for any othedt ‘person; 

(3). pays, either on the’ crew leader's own behalf or on behalf of such other person, the indi- 
viduals so furnished by the crew leader for service in agricultural labor; and 

(4) has not entered into a written agreement with the other person for whom he crew 
leader furnishes individuals in agricultural labor that the individuals will be the employees of the 
other person; 

M. "week" means such period of seven panseca tea days, as the secretary may by rule prescribe! 
The secretary may by rule prescribe that ‘a week shall be deemed to be "in", "within" or "during" 
the benefit year that includes the greater part of such week; 

N. "calendar quarter" means the period of three consecutive, calendar rabathath ending on 
March 31, June 30, September 30 or December 31; 

O. Maceanad work" means services performed for employers who are paren under: the aie 
ployment Compensation Law; 

P. "benefit year" with respect to an individual means the one-year period hagttiniia witli the 
first day of the first week of unemployment with respect to which the individual first files a claim 
for benefits in accordance with Subsection A of Section 51-1-8 NMSA 1978 and thereafter the one- 
year period beginning with the first day of the first week of unemployment with respect to; which 
the individual next files such a claim for benefits after the termination of the individual's last . 
preceding benefit year; provided that at the time of filing such a claim the individual has been paid 
the wage required under Paragraph. (5) of Subsection A of Section 51-1-5 NMSA 1978; 

Q. "agricultural labor" includes all services performed: B 

(1) on.a farm, in the employ of a person, in connection with cultivating the soil or in con- 
nection with raising or harvesting an agricultural or horticultural commodity, including the rais- 
ing, shearing, feeding, caring for, training and\»management of| livestock, bees, poultry and fur- 
bearing animals and wildlife; 

(2). in the employ of the owner or tenant or other apr bhas ofa farm, in connection ary ‘his 
operation, management, conservation or maintenance of the farm and its,tools and equnmetts if 
the major part of the service is performed on a farm; 

(3) in connection with the operation or maintenance of spat canals, reservoirs or. wa- 
terways used exclusively for supplying and storing water for farming purposes when such ditches, 
canals, reservoirs or waterways are owned and operated by the farmers using the water stored or 
carried therein; and 

(4) .in handling, planting, drying, packing, packaging, processing, feacalba ee storing 
or delivery to storage or to market or to a carrier for transportation to market any agricultural or 
horticultural commodity but only if the service is performed as an incident to ordinary farming 
operations. The provisions of this paragraph shall not be deemed to be.applicable with respect to 
service performed in connection with commercial canning or commercial freezing or.in connection 
with any agricultural or horticultural commodity after its delivery to a terminal market for distri- 
bution for consumption. 
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As used in this subsection, the term "farm" includes stock, dairy, poultry, fruit, fur-bearing ani- 
mal and truck farms, plantations, ranches, nurseries, greenhouses, ranges and orchards; 

R. \"payments in lieu of contributions" means the money payments made into the fund by an 
employer pursuant to the provisions of Subsection B of Section 51-1-13 NMSA 1978 or Subsection 
E of Section 51-1-59 NMSA 1978; 

S. ‘department means the workforce solutions department; and 

T. "wages" means all remuneration for services, including commissions and bonuses ih the 
cash value of all remuneration in any medium other than cash. The reasonable cash value of re- 
muneration in any medium other than cash shall be established and determined in accordance 
with rules prescribed by the secretary; provided that the term "wages" shall not include: 

(1) subsequent to December 31, 1977, that part of the remuneration in excess of the base 
wage as determined by the secretary for each calendar year. The base wage upon which contribu- 
tion shall be paid during any calendar year:shall be sixty percent of the state's average annual 
earnings computed by the division by dividing total wages reported to the division by contribut- 
ing employers for the second preceding calendar year before the calendar year the computed, base 
wage becomes effective by the average annual employment reported by contributing employers for 
the same period rounded to the next higher multiple of one hundred dollars ($100); provided that 
the base wage so computed for any calendar year shall not be less than seven. thousand dollars 
($7,000). Wages paid by an employer to an individual in the employer's employ during any calen- 
dar year in excess of the base wage in effect for that calendar year shall be reported to the depart- 
ment but shall be exempt from the payment of contributions unless such wages paid in excess of 
the base wage become subject to tax under a federal law imposing a tax against which credit may 
be taken for contributions required to be paid into a state unemployment fund; 

(2) the amount of any payment with respect to services performed after June 30, 1941 to 
or on ‘behalf of an individual in the employ of an employing unit under a plan or system estab- 
lished by the employing unit that makes provision for individuals in its employ generally or for a 
class or classes of individuals, including any amount. paid by an employing unit for insurance or 
annuities, or into a fund, to provide for any payment, on account of: 

(a) retirement if the payments are made by an employer to or on hebalt of an em- 
ployee under a simplified employee pension plan that provides for payments by an employer in ad- 
dition to the salary or other remuneration normally payable to the employee or class of employees 
and does not include any payments that represent deferred compensation or other reduction of 
an employee's normal taxable wages or remuneration or any payments made to a third party on 
Behalf of an employee as part of an agreement of deferred remuneration; 

(b) sickness or accident disability if the payments are received under a workers' com- 
pensation or occupational disease disablement law; 

(c) medical and:hospitalization expenses in connection with sickness or accident dis- 
ability;or . : 

(d) death; provided the individual in its employ has not the option to receive, instead 
of provision for the death benefit, any part of such payment, or, if such death: benefit is insured, 
any part of the premiums or contributions to premiums paid by the individual's employing unit 
and has not the right under the provisions of the plan or system or policy of insurance providing 
for the death benefit to assign the benefit, or to receive a cash consideration in lieu of the benefit 
either upon the individual's withdrawal from the plan or system providing for the benefit or upon 
termination of the plan or system or policy of insurance or of the individual's service with the em- 
ploying unit; 

(3) remuneration for agricultural labor paid in any medium other than cash; 

(4) a payment’made to, or on behalf of, an employee or an employee's beneficiary under 
a cafeteria plan within the meaning of Section 125 of the federal Internal Revenue Code of 1986; 

(5) a payment made, or benefit furnished to or for the benefit of an employee if at the time 
of the payment or such furnishing it is reasonable to believe that the employee will be able to ex- 
clude the payment or benefit from income under Section 129 of the federal Internal Revenue Code 
of 1986; 
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(6) a payment made by an employer to a survivor or the estate of a former employee after 


the calendar year in which the employee died; 


(7) apayment made to, or on behalf of, an employee or the employee's beneficiary under an 
arrangement to which Section 408(p) of the federal Internal Revenue Code of 1986 applies, other 
than any elective contributions under Paragraph (2)(A)(i) of that section; ~— 

(8) a payment made to or for the benefit of an employee if at the time of the payment it is 
reasonable to believe that the employee will be able to exclude the payment from income under 
Section 106 of the federal Internal Revenue Code of 1986; or 

(9) the value of any meals or lodging furnished by or on behalf of the employer if at the 
time the benefit is provided it is reasonable to believe that the employee will beable to exclude 
such items from income under Section 119 of the federal Internal Revenue Code of 1986. 


History: 1978 Comp., § 51-1-42, enacted by Laws 
2003, ch. 47, § 12; 2005, ch. 3, § 5; 2005, ch, 3, § 10; 2007, 
ch. 187, § 5; 2010, ch. 55, § 4; 2018, ch. 133, § 5. 

Cross references. — For the Federal Unemployment 
Tax Act, see 26 U.S.C. §§ 3301 to 3308. 

For the federal Immigration and Nationality Act, see 8 
U.S.C. §§ 1101 to 1503. 

For the federal Migrant and Seasonal Agricultural 
Worker Protection Act, see 29 U.S.C, 1801; et seq. 

Repeals. — Laws 2007, ch. 137, § 6 repealed Laws 
2005, ch. 3, § 10, effective July 1, 2007, prior to Laws 2005, 
ch. 8, § 10 taking effect. 

The 2013 amendment, effective January 1, 2015, 
changed the definition of "employer"; and in Paragraph (2) 
of Subsection E, after "postpone activating the", deleted 
"separate account" and added "individual or type of organi- 
zation" and after "pursuant to", deleted "Subsection A of": 

The 2010 amendment, effective July 1, 2010, in Sub- 
section H, after "Unemployment Compensation Law shall 
be paid", deleted "provided that, for the purposes of pay- 


in Subsection I, added "but no individual who is otherwise 
eligible shall be deemed ineligible for benefits solely for 
the reason that the individual seeks, applies for or accepts 
only part-time work, instead of full-time work, if the part- 


‘time work is for at least twenty hours per week", 


ing contributions, 'fund' may also include the state unem- : 


ployment trust fund and contributions paid to that fund 
pursuant to Contribution Schedule B in Paragraph (5) 


of Subsection I of Section 51-1-11 NMSA 1978 and Sec- © 


tion 51-1-19.1 NMSA 1978"; and in Subsection §, deleted 
"labor" and added "workforce solutions", 

Temporary provisions, — Laws 2010, ch. 144, § 5 pro- 
vided that on the effective date of this act [July 1, 2010], 
the balance of the state unemployment trust fund, includ- 
ing any accrued earnings credited to the fund, is trans- 
ferred to the unemployment compensation fund. On or 
after the effective date of this act, the workforce solutions 
department shall deposit all contributions received under 
Section 51-1-11 NMSA 1978 in the unemployment com- 
pensation fund notwithstanding the requirement of that 
section, as it existed prior to the effective date of this act, 
to deposit money in the state unemployment trust fund. 

Laws 2007, ch. 137, § 5, effective July 1, 2007, provided 
that the definition of "fund" may include the state unem- 
ployment trust fund and contributions paid to that fund. 

‘Laws 2005, ch. 3, § 5, effective February 8, 2005, in 
Subsection A added "except that 'base period' means for 
benefit years beginning on or after January 1, 2005 for an 
individual who does not have sufficient wages in the base 
period as defined to qualify for benefits pursuant to Sec- 
tion 51-1-5 NMSA 1978, the individual's base period shall 
be the last four completed calendar quarters immediately 
preceding the first day of the individual's benefit year if 
that period qualifies the individual for benefits pursuant 
to Section 51-1-5 NMSA 1978; provided that: 

(1) wages that fall within the base period of claims es- 
tablished pursuant to this subsection are not available for 
reuse in qualifying for a subsequent benefit year; and 

(2) in the case of a combined-wage claim pursuant to the 
arrangement approved by the federal secretary of labor, 
the base period is that base period applicable under the 
unemployment compensation law of the paying state"; and 
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Applicability. — Laws 2005, ch. 3, § 12 provided that 
Laws 2005, ch. 3, §§ 1 through 5 apply to benefit calcu- 
lations and eligibility determinations made on or after 
January 1, 2005. 

The 2003 amendment, effective January 1, 2004, in- 
serted "except that ‘base period' means for benefit years 
effective on or after January 1, 2004 for an individual 
who does not have sufficient wages in the base period as 
defined to qualify for benefits pursuant to Section 51-1-5 
NMSA 1978, the individual's base period shall be the last 
four completed calendar quarters immediately preceding 
the first day of the individual's benefit year if that pe- 
riod qualifies the individual for benefits pursuant to Sec- 
tion 51-1-5 NMSA 1978; provided that:" and added Sub- 
sections A(1) and A(2); in Subsection D, substituted "An 
individual" for "All individuals" at the beginning of the 
second and third sentences; inserted "federal" preceding 
"Immigration and Nationality" near the end of Subsection 
F(6)(b); inserted "of 1986" following "Internal Revenue 
Code" near the end of Subsection F(12)(d); in Subsection 
I, added "but no individual who is otherwise eligible, shall 
be deemed ineligible for benefits solely for the reason that 
the individual seeks, applies for or accepts only part-time 
work, instead of full-time work, if the part-time work is 
for at least'twenty hours per week" at the end; substituted 
"B" for "A" following "Subsection" near the middle of Sub- 
section R; in Subsection T(2), substituted "the" for "its" 
and inserted "of an employing unit" near the middle; and 
substituted "rule" for "regulation" throughout the section. 

Laws 2003, ch. 47, § 12 repealed Laws 1936 (S.S.), ch. 
1, § 19, as amended by Laws 2003, ch. 47, § 5 and reen- 
acted the section. Laws 2003, ch. 47, § 15 provided that 
the effective date of Laws 2003, ch. 47, §§ 8 through 12 
was the earliest of the following: 1) June 30, 2007; or 2) 
the date that the unemployment compensation fund is 
less than three and three-fourths percent of total payrolls 
pursuant to the computation provided in Paragraph (1) of 
Subsection I of 51-1-11 NMSA 1978. 

The compiler was informed that the event described in 
Laws 2003, ch, 47, § 15 occurred prior to the enactment of 
the 2005 amendment. 


ANNOTATIONS 


Identification of covered employer. — Where plain- 
tiffs were recruited on a day-haul basis by "crew leaders" 
to perform agricultural labor for farm operators, it was 
not unreasonable for the New Mexico department of la- 
bor to identify the crew leaders as the covered employer 
of plaintiffs for purposes of reporting wages and paying 
taxes, Macias v, N.M. Dep't of Labor, 21 F.3d 366 (10th Cir. 
1994). 
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51-1-43. Unemployment compensation; governmental entities. 


Subject to the provisions of Section 51-1-47 NMSA 1978, services performed by inaaidusies in 
the employ of governmental entities, state hospitals and state institutions of higher education 
shall be subject to the provisions of the Unemployment Compensation Law. 


History: 1953 Comp., § 59-9-22.2, enacted by Laws the employer maintains the right to determine how the 
1977, ch. 227, § 5; 1978, ch. 181, § 4; 1980, ch. 50, § 5; work is to be done and is liable to its employees for un- 
1981, ch. 354, § 11. employment compensation. 1980 Op, Att'y Gen. No. 80-08. 

Cross references. — For meaning and applicability of Artists-in-schools participants ineligible for ben- 
act to government entities, see 51-1-47 NMSA 1978. efits. — Artists participating in the artists-in-the-schools 


program are not employees of the New Mexico arts divi- 
ANNOTATIONS sion and, therefore, are ineligible for unemployment com- 


Employer liable to employees for unemployment pensation benefits through the division. 1980 Op. Att'y 
compensation. — In an employer-employee relationship, Gen. No. 80-08. 


51-1-44. Additional definitions. 


For purposes of the Unemployment Compensation Law: 

A. "employment" means service performed by an individual in the employ of a governmental 
entity unless such service is performed by an individual in the exercise of his duties: 

(1) as an elected official; 
(2) asa member of a legislative body or a member of the judiciary of a governmental entity 
of this state; 
(3) as a member of the national guard or air national guard; 
(4) as an employee serving on a temporary basis in case of fire, snow, earthquake, flood or 
similar emergency; or 
(5) ina position which, under or pursuant to state law, is designated as: 
(a) a major nontenured policy-making or advisory position; or 
(b) a policy-making or advisory position the performance of the duties of which ordi- 
narily does not require more than eight hours per week; 

B. "governmental entity" means the state or any political subdivision thereof, or any instru- 
mentality of any one or more of the foregoing which is wholly owned by one or more states or po- 
litical subdivisions; 

C. "local public body" means all political subdivisions of the state or any of their agencies, in- 
strumentalities and institutions or any county hospitals, or outpatient clinics thereof, leased to, or 
operated under an agreement with, a state educational institution named in Article 12, Section 11 
of the constitution of New Mexico. The term "local public body" shall not be construed to mean 
school districts; and 

D, "state" or "state agency" means the state of New Mexico or any of its branches, agencies, 
departments, boards, instrumentalities or institutions, and all school districts of this state. 


History: 1953 Comp., § 59-9-22.3, enacted by Laws the legislature could not have designated their positions 
1977, ch. 227, § 6; 1978, ch. 168, § 4. as major non-tenured policy-making or advisory positions 
Cross references. — For applicability of act to govern- as required by Subsection A(5)(a); the third employee's 
ment entities, see 51-1-47 NMSA 1978. statutory duties were largely administrative and thus the 
legislature did not intend to designate the position as one 

ANNOTATIONS that is non-tenured and a major policy-making or advi- 

Interpretation of 51-1-44(A)(5)(1). NMSA 1978. sory position; as a result, all three former employees were 


eligible for unemployment compensation benefits. Perez ‘v. 
N.M. Dep't of Workforce Solutions, 2015-NMSC-008, rev'g 
2014-NMCA-035. 

In determining whether 51-1-44(A)(5)(a) NMSA 


— For an employee in a state government position to be 
ineligible for unemployment compensation benefits, leg- 
islation must expressly (1) designate that position as a 
non-tenured position, and (2) designate the position as : vr NS 
either.a ae policy-making nosifian ofa sonar advi- 1978 applies to a position, the determinative fac- 
sory position. Perez v. N.M. Dep't of Workforce Solutions, tor is the state law that establishes the position. A 
2015-NMSC-008, rev'g 2014-NMCA-035. : position-holder's actual activities in carrying out the du- 

In consolidated cases where three former state of New ties of a position are irrelevant and are a non-factor in 
Mexico employees were denied unemployment compensa- determining whether the position is a major nontenured 
tion benefits based on Subsection A(5)(a) of this section, policy-making or advisory position. Perez v. New Mexico 
two employees' duties were not described by statute so Dep't of Workforce Solutions, 2014-NMCA-035. 
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State law designates the position of personnel di- 
rector to be a major advisory position. Perez v. New 
Mexico Dep't of Workforce Solutions, 2014-NMCA-035. 

Personnel director was not entitled to unemploy- 
ment compensation. — Where petitioner, who was ter- 
minated from petitioner's position as personnel director, 
sought unemployment compensation; and pursuant to the 
Personnel Act, the personnel director is the administrative 
director of a governmental office in charge of Personnel 
Act matters throughout the entirety of state government, 
must supervise and advise other employees, agencies, de- 
partments, divisions, bureaus, sections, boards and com- 
missions in regard to personnel issues and problems, and 
must recommend and advise the entity responsible for 


UNEMPLOYMENT COMPENSATION 


51-1-46 


adopting rules for administration of the Personnel Act, 
petitioner was not entitled to unemployment compensa- 
tion because the position of personnel director is desig- . 
nated pursuant to state law as a major advisory position 


* ‘which is subject to the exclusion in 51-1-44(A)(5)(a) NMSA 


1978. Perez v. New Mexico Dep't of Workforce Solutions, 
2014-NMCA-035. 

Artists-in-schools participants ineligible for ben- 
efits, — Artists participating in the artists-in-the-schools 
program are not employees of the New Mexico arts divi- 
sion and, therefore, are ineligible for unemployment com- 
pensation benefits through the division. 1980 Op. Att'y 
Gen. No, 80-08. 


51-1-45. State government unemployment compensation reserve fund 
created; purposes; assessments. 


A. There is created a "state government unemployment compensation reserve fund". The fund 
and any income from the fund shall be held in trust, deposited in a segregated account and in- 
vested by the director of the risk management division of the general services department with 
the prior approval of the state board of finance. Money in the fund is appropriated to carry out the 
purposes of the fund. 

B. The director of the risk management division of the general services department shall as- 
sess each state agency at the end of each calendar quarter in accordance with the rate schedule 
prescribed by the risk management division plus an additional amount to pay reasonable costs of 
administration of the fund. Assessments shall be deposited in the state government unemployment 
compensation reserve fund to carry out the purposes of Laws 1977, Chapter 227, as amended. The 
director of the risk management division shall approve the method of computing the amounts that 
are payable under this subsection by each state agency and the time and manner of payments. 

C. Money deposited in the state government unemployment compensation reserve fund may 
be used by the director of the risk management division of the general services department to: 

(1) pay the department for benefits paid to employees of state agencies; 
(2) pay costs or expenses incurred in protesting benefits paid by the department; 


(3) pay other costs incurred in carrying out the provisions of this section; and 
(4) establish and maintain a reserve fund for paying reimbursements of benefits paid to 


employees of state agencies, 


History: 1953 Comp., § 59-9-22.4, enacted by Laws 
1977, ch. 227, § 7; 1978, ch. 181, § 5; 1979, ch. 280, § 45; 
1996 (1st S.S.), ch. 8, § 6; 2000, ch, 27, § 5. 

Cross references. — For applicability of act to govern- 
ment entities, see 51-1-47 NMSA 1978. 

The 2000 amendment, effective March 6, 2000, added 
Subsection C(4) and deleted Subsection D, concerning 
excess cash balances in the state government unemploy- 
ment compensation reserve fund. 

The 1996 amendment, effective March 21, 1996, in- 
serted "of the general services department" throughout 


the section; in Subsection C, deleted former Paragraph (4) 
which provided for the establishment and maintenance 
of a reserve fund for paying reimbursement of benefits’ to 
employees of state agencies, and made a minor stylistic 
change; and added Subsection D. 


ANNOTATIONS 


Law reviews. — For article, "Unemployment Compen- 
sation in New Mexico," see 11 N.M.L. Rev. 327 (1981). , 


51-1-46, Local public body unemployment compensation reserve a 
created; purposes; assessments, 


A. There is created the "local public body unemployment compensation reserve fund." The 
fund and any income from the fund shall be held in trust, deposited in a segregated account and 
invested by the general services department with the prior approval of the state board of finance. 
Money in the fund is hereby appropriated to carry out the purposes of the fund. ) 

B, Any local public body of this state may participate in’ the local public body unemployment 


compensation reserve fund by: 
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» (1) giving notice to the director of the risk management division at least ninety days prior 
to the date participation is to begin; and 
(2) agreeing to pay at the end of each calendar quarter an amount determined pursuant to 
the rate schedule prescribed by the risk management division plus such additional amount as may 
be necessary to pay reasonable costs of administration. 

C. The director of the risk management division shall terminate the participation of any local 
public body in the local public body unemployment ig aah ee reserve fund if the local public 
body fails to: 

(1) pay any assessment made by the risk management division within thirty days after 
the date of assessment; or 
(2) comply with regulations of the risk management division. 

D. Money deposited in the local public body unemployment compensation reserve fund may be 
used by the director of the risk management division to: 

(1) reimburse the department for benefits paid to public employees covered under the lo- 
cal public body unemployment compensation reserve fund during the previous calendar quarter; 

(2). pay any costs or expenses incurred in protesting benefits paid by the department; 

(3) pay any costs and expenses incurred in carrying out the provisions of this section; and 

(4) establish and maintain a reserve fund for paying reimbursements of benefits paid to 
employees of local public bodies. 


History: 1953 Comp., § 59-9-22.5, enacted by Laws Cross references. — For applicability of act to govern- 
1977, ch, 227, § 8; 1978, ch. 131, § 6; 1979, ch. 280, § 46; ment entities, see 51-1-47 NMSA 1978. 
1983, ch. 301, § 80. 


51-1-47. Application of the act [Applicability of act to governmental 
entities]. 


The provisions of Laws 1977, Chapter 227, as amended [51-1-14 to 51-1-17, 51-1-438 to 51-1-47 
NMSA 1978], shall apply to all governmental entities of New Mexico to the extent such entities 
are constitutionally required by federal law to pay unemployment benefits to public employees 
as a condition of obtaining approval of the state unemployment compensation plan. If the federal 
Unemployment Compensation Amendments of 1976 (Public Law 94-566) is adjudged unconstitu- 
tional or invalid in its application or stayed during the pendency of legal proceedings, the coverage 
of public employees of this:state under the Unemployment Compensation Law is automatically 
stayed. Upon entry of a final judgment declaring the Federal Unemployment Compensation Law 
to be unconstitutional, the provisions of Laws 1977, Chapter 227, as amended, are repealed. 


History: 1978 Comp., § 51-1-47; enacted by Laws . Cross references, — For the federal Unemployment 


1977, ch. 227, § 11; 1978, ch. 181, § 7 Compensation Amendments of 1976, see 5, 26 and 42 
Bracketed material. — The bracketed material was US.C. 

inserted by the compiler and is not part of the law. The reference to the Federal Unemployment Compen- 
Compiler's notes. — This section was not compiled in sation Law in the last sentence apparently means the 

the 1953 Compilation. _. Federal Unemployment Tax Act, which appears as 26 


US.C. §§ 3301 to 3308. 


51-1-48. Definitions; extended benefits. 


A. As used in this section, unless the context eleanty requires otherwise, "extended benefit pe- 
riod" means a period that: 
(1) begins with the third week after a week for which there is a state "on indicator"; 
(2) ends with either of the following weeks, whichever occurs later: 
(a) the third week after the first week for which there is a state "off indicator"; or 
(b) the thirteenth consecutive week of such period; and 
. (3) does not begin by reason of a state "on indicator" before the fourteenth week, following 
the end of a prior extended benefit period that was in effect with respect to this state. 
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B. There is a state "on indicator" for this state for a week if the rate of insured unemployment 
not seasonally adjusted under this section for the period consisting of that ones and the immedi- 
ately preceding twelve weeks: 

(1) equaled or exceeded one hundred tioasivdss percent of the average of the rates for the cor- 
responding thirteen-week period ending in each of the tess ils two calendar years; and 

(2) equaled or exceeded five percent; or ) 

(8) equaled or exceeded six percent, regardless of the rate of insured paloma ieparseathi in a 
two previous years; provided that the operation of this paragraph shall not activate the state " 
indicator" any time after four weeks prior to the last week for which one hundred percent federal 
sharing funding is available under Section 2005(a) of Public Law No. 111-5, without regard to the 
extension of federal sharing for certain claims as provided under Section 2005(c) of that law; or 

(4) with respect to benefits for weeks of unemployment heginniing on or after the effective 
date of this 2021 act: 

(a) the average rate of total unemployment, seasonally ddnisted; as aaeratnien by 
the United States secretary of labor, for the period consisting of the most recent three months for 
which data for all states are published before the close of such week equals or exeasda six and one- 
half percent; and 

(b) the average rate of total unemployment in this state, seasonally liustads as de- 
termined by the United States secretary of labor, for the three-month period referred to in Sub- 
paragraph (a) of this paragraph, equals or exceeds one hundred ten percent of such average for ei- 
ther or both of the corresponding three-month periods ending in the.two preceding calendar years. 

C. There is a state "off indicator" for this state for a week only if, for the period consisting of 
that week and the immediately preceding twelve weeks, none of the options specified in Subsec- 
tion B of this section result in a state "on indicator". 

D. Except as provided in Subsection E of this section, the total extended benefit amount pay- 
able to an eligible individual with respect to the applicable benefit year shall be the least of the 
following amounts: 

(1) fifty percent of the total amount of regular benefits that were payable to the individual 
pursuant to this section in the individual's applicable benefit year; 

(2) thirteen ‘times the individual's average weekly benefit amount*that was payable to 
the individual pursuant to this:section for a week of total meena oNTOeLe in the applicable benefit 
year; or 

(3) thirty-nine times the iatiabinint a average eck hensfit amount that was payable to 
the individual pursuant to this section for a week of total unemployment in the applicable benefit 
year, reduced by the total amount of regular benefits that were paid, or deemed: paid; to the indi- 
vidual pursuant to this section with respect to the benefit year; provided that the amount deter- 
mined pursuant to this paragraph shall be reduced by the total amount of additional benefits paid, 
or deemed paid, to the individual under the provisions of this section for weeks of unemployment 
in the individual's benefit year that began prior to the effective date of the extended benefit period 
that is current in the week for which the individual first claims extended benefits; and provided 
further, if the benefit year of the individual ends within an extended benefit period, the remaining 
balance of the extended benefits that the individual would, but for this paragraph, be entitled to 
receive in that extended benefit period, with respect to weeks of unemployment beginning after 
the end of the benefit year, shall be reduced, but not below zero, by the product of the number of 
weeks for which the individual received any amounts as readjustment allowances within that ben- 
efit year multiplied by the individual weekly benefit amount for extended benefits. 

EK. Effective with respect to weeks beginning in a high-unemployment period, the total ex- 
tended benefit amount payable to an eligible individual ane respect to the applicable benefit year 
shall be the least of the following amounts: ; 

(1) eighty percent of the total amount of regular benefits that were payable to the indi- 
vidual pursuant to this section in the individual's applicable benefit year; 

(2) twenty times the individual's average weekly benefit amount that was payable to the 
individual pursuant to this section for a week of total unemployment in the: applicable benefit 
year; or 
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(3) forty-six times the individual's average weekly benefit amount that was payable to the 
individual pursuant to this section for a week of total unemployment in the applicable benefit year 
reduced by the total amount of regular benefits that were paid, or deemed paid, to the individual 
pursuant to this section with respect to the benefit year; provided that the amount determined 
pursuant to this paragraph shall be reduced by the total amount of additional benefits paid, or 
deemed paid, to the individual under the provisions of this section for weeks of unemployment in 
the individual's benefit year that began prior to the effective date of the extended benefit period 
that is current in the week for which the individual first claims extended benefits; and provided 
further, if the benefit year of an individual ends within an extended benefit period, the remaining 
balance of the extended benefits that the individual would, but for this paragraph, be entitled to 
receive in that extended benefit period, with respect to weeks of unemployment beginning after 
the end of the benefit year, shall be reduced, but not below zero, by the product of the number of 
weeks for which the individual received any amounts as readjustment allowances within that ben- 
efit year multiplied by the individual weekly benefit amount for extended benefits. 

F. For purposes of Subsection E of this section, "high-unemployment period" means a period 
during which an extended benefit period would be in effect if Paragraph (4) of Subsection B of this 
section were applied by substituting "eight percent" for "six and one-half percent". 

G. A benefit paid to an individual pursuant to this section shall be charged pursuant to Subsec- 
tion A of Section 51-1-11 NMSA 1978. 

H. As used in this section: 

(1) "rate of insured unemployment" means the percentage derived by dividing: 

(a) the average weekly number of individuals filing claims for regular benefits in:this 
state for weeks of unemployment with respect to the most recent thirteen-consecutive-week pe- 
riod, as determined by the secretary on the basis of the secretary's reports to the United States 
secretary of labor; by 

(b) . the average monthly employment covered andi the Unemployment Compensa- 
tion Law for the first four of the most recent six completed calendar RATERS ending before the end 
of such thirteen-week period; 

(2) "regular benefits" means benefits payable to an individual under the Unemployment 
Compensation Law or under any other state law, including benefits payable to federal civilian 
employees and to ex-servicemen pursuant to 5 U.S.C.; Chapter 85, other than extended benefits; 

(3) "extended benefits" means benefits, including benefits payable to federal civilian em- 
ployees and to ex-servicemen pursuant to 5 U.S.C., Chapter 85, payable to an individual under the 
provisions of this section for weeks of unemployment in the individual's eligibility period; 

(4) .."eligibility'period" of an individual means the period consisting of the weeks in the in- 
dividual's benefit year that begin in an extended benefit period and, if the individual's benefit year 
ends within such extended benefit period, any weeks thereafter that begin in such period; 

(5) "exhaustee" means an individual who, chan respect to any week of unemployment in 
the individual's eligibility period: 

(a) has received, prior to such week, all of the regular benefits that were available 
to the individual under the Uneniployment Compensation Law or any other state law, including 
dependent's allowance and benefits payable to federal civilian employees and ex-servicemen under 
5 U.S.C., Chapter 85, in the individual's current benefit year that includes such week; provided 
that, for the purposes of this subparagraph, an individual shall be deemed to have received all of 
the regular benefits that were available to the individual, although, as a result of a pending ap- 
peal with respect to wages that were not considered in the original monetary determination in the 
individual's benefit year, the individual may subsequently be determined to be entitled to added 
regular benefits; or 

(b) if the individual's‘ benefit year has expired prior to such week, has no, or insuf- 
ficient, wages on the basis of which the individual could establish a new benefit year that would 
include such week; and 

(c) has no right to unemployment benefits or allowances, as the case may be, under 
the Railroad Unemployment Insurance Act, the Trade Expansion Act of 1962, the Trade Act of 
1974, the Automotive Products Trade Act of 1965 and such other federal laws as are specified in 
regulations issued by the United States secretary of labor; and has not received and is not seeking 
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UNEMPLOYMENT COMPENSATION 


51-1-48.1 


unemployment benefits under the unemployment compensation law of Canada, but if the indi- 
vidual is seeking such benefits and the appropriate agency finally determines that the individual 
is not entitled to benefits under such law; the individual is considered an exhaustee; and 

(6) "state law" means the unemployment insurance law of any state, approved by the 
United States PAHO of labor under Section ra of the Internal Revenue Code of 1986. 


"History: 1953 Comp., § 59-9-23, enacted by se 
1971, ch, 209, § 7; 1978, ch. 216, § 10; 1975, ch. 228, 
§ 1; 1977, ch. 321, § 7; 1978, ch. 165, § 5; 1979, ch. 280, 
§ 47; 1981, ch. 354, § 12; 1982, ch. 41, § 5; 2008, ch. 47, 
§ 7; 2011, ch. 184, § 5; 2013, ch. 133, § 6; 2021, ch. 8, § 1. 

Repeals and reenactments. — Laws 1971, ch. 209, 
ley repealed former 59-9-23, 1953 Comp., relating to 
meaning of this act, and enacted a new 59-9-23, 1953 
Comp.’ 


Compiler's notes. — "The effective date of this 2021 


act", referred to in Subsection B(4), was June 18, 2021. 


Cross references. — For the Railroad Unemployment 


Insurance Act, see 45 U.S.C. § 851 et seq. 

For the Trade Expansion Act of 1962, see 19 U.S.C. 
§ 1801 et seq. 

For the Trade Act of 1974, see 19 U.S.C. § 2101 et seq. 

For the Automotive Products Trade Act of 1965, see 19 
U.S.C. § 2001 et seq. 

For Section 3304 of the Internal Revenue Code of 1986, 
see 26 U.S.C. § 3304. 

» The 2021 amendment, effective June 18, 2021, ex- 
tended certain unemployment benefits; in Paragraph B(4), 
after "beginning", deleted "after July 1, 2003 and ending 
four weeks prior to the last week for which one hundred 
percent federal sharing funding is available under Sec- 
tion 2005(a) of Public Law No. 111-5, without regard to 
the extension of federal sharing for certain claims as pro- 
vided under Section 2005(c) of that law" and added "on or 
after the effective date of this 2021 act"; and in Subpara- 
graph B(4)(b), after "of such average" deleted "1)", and de- 
leted "or 2) for weeks of unemployment beginning after 
December 17, 2010 and ending before December 31, 2011, 
for any or all of the corresponding three-month periods 
ending in the three preceding calendar years". 

The 2013 amendment, effective January 1, 2015, in 
Subsection G, changed "Subsection B of Section 51-1-11 
NMSA 1978" to "Subsection A of Section 51-1-11 NMSA 
1978". 

The 2011 amendment, effective July 1, 2011, provided 
that extended benefits will be paid only if one hundred 


percent federal sharing funding is available, and for the 
period December 17, 2010 to December 31, 2011, only if un- 
employment in New Mexico equals or exceeds one hundred 
ten percent of the national average rate of unemployment. 

The 2003 amendment, effective March 19, 2003, in 
the first paragraph added the subsection designation "A." 
preceding "As used" at the beginning and deleted "A." fol- 
lowing "otherwise" near the middle; substituted "does not" 
for "provided that no extended benefit period may" at the 
beginning of present Subsection A(3); rewrote Subsections 
B and C; and added present Subsections D, E, F and G and 
redesignated the remaining provisions, 


ANNOTATIONS 


Act unambiguous and in harmony with federal 
law. — The Unemployment Compensation Law is not 
ambiguous with regard to the definition of "regular" and 
"extended" benefits and is not in conflict-with federal stat- 
utes and regulations. New Mexico Hosp. Ass'n v. Employ- 
ment Sec. Comm'n, 1979-NMSC-048, 92 N.M. 725, 594 
P.2d 1181. 

"Extended" and "regular" benefits defined. — "Ex- 
tended benefits" are benefits payable under the provisions 
of this section, and benefits payable under other sections 
of the Unemployment Compensation Law are "regular 
benefits." New Mexico Hosp. Ass'n v. Employment Sec. 
Comm'n, 1979-NMSC-043, 92 N.M. 725, 594 P.2d 1181. 

"Regular" benefits are those benefits provided under 
51-1-4 NMSA 1978 for 26 weeks, and "extended" benefits 
are those benefits payable under this section during an 


' extended benefit period to those claimants who have ex- 


hausted all their rights to regular benefits. New Mexico 
Hosp. Ass'n v. Employment Sec. Comm'n, 1979-NMSC-043, 
92.N.M. 725, 594 P.2d 1181. 

Law reviews. — For article, "Unemployment Compen- 
sation in New Mexico," see 11 N.M.L. Rev. 327 (1981), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Unem- 
ployment compensation: eligibility as affected by claim- 
ant's refusal to accept employment at compensation less 
than that of previous job, 94 A.L.R.3d 63. 


§1-1-48.1. Extended benefits; eligibility. 


A. During an extended benefit period in this state, an individual shall be eligible to receive 
extended benefits with respect to any week of unemployment in his eligibility period only if the 


secretary finds that with respect to such week: 


(1) he is an "exhaustee" as defined in Section 51-1-48 NMSA 1978; 
(2) he has been paid wages for insured work during his base period equal to at loakte one 


and one-half times the wages paid in that quarter of his base period in which his wages were high- 
est or as otherwise provided by the Federal-State Extended Unemployment Compensation Act of 
1970, as amended; and 
(3) he has satisfied those provisions of the Unemployment Compensation Law which ap- 
ply to claims for, and the payment of, regular benefits and which are consistent with the provi- 
sions of this section and the Federal-State Extended Unemployment Compensation Act of 1970, 
as amended. 
B.. An individual shall be ineligible for payment of extended honsfits for any week of unemploy- 
ment in the individual's extended eligibility period if the secretary finds that during such period 
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the individual failed to accept any offer of suitable work or failed to apply for any suitable work to 
which the individual was referred by the department or the individual failed to actively engage in 
seeking work. 

(1). For purposes “athe of this subsection, "suitable work" means any work which is within 
an individual's capabilities, provided that the gross average weekly remuneration asain for the 
work must: 

(a) exceed the individual's weekly extended benefit amount as coreeneie in Sub- 
section A of Section 51-1-48:2 NMSA 1978 plus the amount of any supplemental unemployment 
benefits (as defined in Section 501 (c)(17)(D) of the Internal Revenue Code of 1954) payable to the 
individual; 
(b) equal or exceed the higher of: 1) the minimum wage required by Section 6(a)(1) 
of the Fair Labor Standard Act of 1938, as amended, without regard to any exemption; or 2) the 
minimum wage provisions of Section 50-4-22 NMSA 1978, as amended; and . 

(c) the offer of:work is a bona fide offer made to the individual in writing or is cur- 
rently listed with the employment service of the division. 

(2) For purposes of this subsection, an individual shall be feaied as actively engaged in 
seeking work during a week of unemployment if the individual furnishes tangible evidence each 
week, as provided by regulation of the secretary, that he has made a systematic and sustained ef- 
fort to obtain work which meets the criteria in Paragraph (1) of this subsection. 

C.. If any individual is ineligible for extended benefits for any week because of his failure to ac- 
cept any offer of suitable work or to apply for any suitable work when referred by the department 
or to actively seek:new work as provided in this section, the individual shall be ineligible to receive 
‘extended benefits for any week during the period beginning with the week following the week in 
which such failure occurs and until the individual has been employed during at least four weeks 
and has earned a total remuneration of at least four times his weekly extended benefit amount 
established during his benefit year. 

D. If an individual furnishes evidence satisfactory to ine division that such individual's pros- 
pects for obtaining work in his customary. occupation or trade within a reasonably short period are 
good, the determination of suitable work with respect to such individual shall be made in accor- 
dance with the state law provisions applicable to claimants for regular benefits. 

EK. The employment service of the division shall refer applicants for extended benefits to suit- 
able work meeting the criteria of Paragraph (1) of Subsection B of this section. 

F. An individual shall not be eligible for extended benefits for any week for which such benefits 
would be payable pursuant to an interstate claim filed under the interstate benefit payment plan 
if no extended benefit period is in effect for the week in the state in which the interstate claim is 
filed. The provisions of this subsection shall not apply to the first two weeks for which extended 
benefits are payable to the individual on an interstate claim from the extended benefit account 
established for the individual with respect to the benefit year. 


History: 1978 Comp., § 51-1-48.1, enacted by Laws 
1981, ch. 354, § 18; 1982, ch. 41, § 6; 1993, ch. 209, § 7. 

Cross references. — For the Federal-State Extended 
Unemployment Compensation Act of 1970, see 26 U.S.C, 
§ 3304, et seq. 

For Section 501(c)(17)(D) of the Internal Revenue Code 
of 1954, see 26 U.S.C. § 501(c)(17)(D), 

For Section (6)(a)(1) of the Fair Labor Standard Act of 
1938, see 29 U.S.C. § 206(a)(1). 


The 1993 amendment, effective April 5, 1993, substi- 
tuted "division" for "employment security department" 
throughout the section; added the language beginning 


_ "or as otherwise provided" at the end of Subsection A(2); 
added the language beginning “and the Federal-State" 


at the end of Subsection A(3); and.made minor stylistic 
changes. 


51-1-48.2. Extended benefits; payments. 


A. The weekly extended benefit amount payable to an individual for a week of total unem- 
ployment in his eligibility period shall be an amount equal to the weekly benefit amount pay- 
able to him during his applicable benefit year pursuant to Section 51-1-4 NMSA 1978, provided 
that for any week during a period in which federal payments to states under Section 204 of the 
Federal-State Extended Unemployment Compensation Act of 1970 are reduced under an order 
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issued under Section 252 of the Balanced Budget and Emergency Deficit Control Act of 1985, the 
weekly extended benefit amount payable to an individual for a week of total unemployment in his 
eligibility period shall be reduced by a percentage equivalent to the percentage of the reduction 
in the federal payment. The reduced weekly extended benefit amount, if not a full dollar amount, 
shall be rounded to the next lower dollar amount. 

B. The total extended benefit amount payable to any eligible sadividuat with roapedd to this ap- 
plicable benefit year shall be the least of the following amounts: 

(1). fifty percent of the total amount of regular benefits which were payable to him eter 
the Unemployment Compensation Law in his applicable benefit year; 

(2) thirteen times his weekly benefit amount which was payable to him mide the Wabri 
ployment Compensation Law for a week of total unemployment in the applicable benefit year; 

(8) thirty-nine times his -weekly benefit amount which was payable to him under the Un- 
employment Compensation Law for a week of total unemployment in the applicable benefit year, 
reduced by the total amount of regular benefits which were paid (or deemed paid) to him under the 
Unemployment Compensation Law with respect to the benefit year; or : 

(4) in conjunction with Paragraphs (1), (2) and (8) of this subsection, an amount equal to 
the aggregate of the reductions in the weekly benefit amount payable under Subsection A of this 
section when such weekly benefit amounts are reduced pursuant to an order issued under Sec- 
tion 252 of the Balanced Budget and Emergency Deficit Control Act of 1985.. 

C. Notwithstanding any other provisions of this chapter, if the benefit year of:any ; individual 
ends within an extended benefit period, the remaining balance of extended: benefits that such 
individual would, but for this section, be entitled to receive in that extended benefit period, with 
respect to weeks of unemployment. beginning after the end:of the benefit year, shall be reduced 
(but not below zero) by the product of the number of weeks for which the individual received any 
amounts of trade readjustment allowances within that benefit year ATE ASE by the individual's 
weekly benefit amount for extended benefits. 

D. Whenever an extended benefit period. is to become effective in this state as a result of a state 
"on" indicator, or an:extended benefit period is to be terminated in this state as‘a result of state 
"off" indicators, the department shall make an appropriate public announcement. Computations 
required by the provisions of Subsection D of Section 51-1-48 NMSA 1978 shall be made by the 
department in accordance with regulations prescribed by the United States secretary of labor. 


History: 1978 Comp., § 51-1-48.2, enacted by Laws For Section 252 of the federal Balanced Budget and 
1981, ch. 354, § 14; 1982, ch. 41, § 7; 1987, ch. 68, § 5. Emergency Deficit, Control Act of 1985, see 2 U.S.C. § 902. 
Cross references. — For Section 204 of the Federal- 
State Extended Unemployment iat gry Act of 
1970, see 26 U,S.C. § 3304. 


51-1-49. Repealed. 


Repeals. — Laws 1991, ch. 122, § 18 repealed 51-1-49 provisions of former section, see the 1990 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1936 (S.S.), ch. 1, § 20, NMOneSource.com. 
relating to part-time workers, effective April 3, 1991. For 


51-1-50. Reciprocal arrangements. 


A. The secretary is hereby authorized to enter into reciprocal arrangements with appropriate 
and duly authorized agencies of other states or of the federal government, or both, whereby ser- 
vices performed by an individual for a single employing unit for which services are customarily 
performed by such individual in more than one state shall be deemed’ to be services performed 
entirely within any one of the states (1) in which any part of such individual's service is performed; 
or (2) in which such individual has his residence; or (3) in which the employing unit maintains a 
place of business; provided there is in effect, as to such services, an election, by an employing unit 
with the acquiescence of such individual, aeneNea by the agency charged with the administration 
of such state's unemployment compensation law, pursuant to which services performed by such 
individual for such employing unit are deemed to be performed entirely within such state. 
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B. The department shall participate in any arrangement for the payment of compensation 
on the basis of combining an individual's wages and employment covered under the Unemploy- 
ment Compensation Law with his wages and employment covered under the unemployment 
compensation laws of other states which are approved by the United States secretary of labor in 
consultation with the state unemployment compensation agencies as are reasonably calculated 
to assure the prompt and full payment of compensation in such situations and which include 
provisions for: 

(1) applying the base period of a single state law to a claim involving the combining of an 
individual's wages and employment covered under two or more state unemployment compensa- 
tion laws; and 

(2) avoiding the duplicate use of wages and employment by reason of such combining; and 

(3) for purposes of this subsection no such arrangement shall be entered into unless it 
contains provisions for reimbursements to the fund for such of the benefits paid under the Un- 
employment Compensation Law upon the basis of such wages or services, and provisions for re- 
imbursements from the fund for such of the compensation paid under such other law upon the 
basis of wages for insured work, as the secretary finds will be fair and reasonable as to all affected 
interests. 

C. Contributions and payments in lieu of contributions due under the Unemployment Compen- 
sation Law with respect to wages for insured work shall for the purposes of Section 51-1-836 NMSA 
1978 be deemed to have been paid to the fund as of the date payment was made as contributions 
or payments in lieu of contributions therefor under another state or federal unemployment com- 
pensation law, but no such arrangement shall be entered into unless it contains provisions for 
such reimbursement to the fund of such contributions or payments in lieu of contributions as the 
secretary finds will be fair and reasonable as to all affected interests. 

D. Reimbursements paid from the fund pursuant to Subsection B of this section shall be 
deemed to be benefits for the purposes of the Unemployment Compensation Law. The department 
is authorized to make to other state or federal agencies and to receive from such other state or 
federal agencies, reimbursements from or to the fund, in accordance with arrangements entered 
into pursuant to Subsection B of this section. 

K. The administration of the Unemployment CoRpERattdh Law and of other state and federal 
unemployment compensation and public employment service laws will be promoted by coopera- 
tion between this state and such other states and the appropriate federal agencies in exchanging 
services, and making available facilities and information. The secretary is therefore authorized to 
make such investigations, secure and transmit such information, make available such services and 
facilities and exercise such of the other powers provided herein with respect to the administration 
of the Unemployment Compensation Law as he deems necessary or appropriate to facilitate the 
administration of any such unemployment compensation or public employment service law, and in 
like manner to accept and utilize information, services and facilities made available to this state 
by the agency charged with the administration of any such other unemployment compensation or 
public employment service law. 

F. To the extent permissible under the laws and constitution of the United States, the sec- 
retary is authorized to enter into or cooperate in arrangements whereby facilities and services 
provided under the Unemployment Compensation Law and facilities and services provided under 
the unemployment compensation law of any foreign government, may be utilized for the taking of 
claims and the payment of benefits under the Unemployment Compensation Law of this state or 
under a similar law of such government. 


History: Laws 1936 (S.S.), ch. 1, § 21; 1941 Comp., section and nothing under New Mexico law prohibits dual 
§ 57-824; Laws 1941, ch. 205, § 12; 1943, ch. 108, § 1; payment of unemployment compensation, so long as such 
1953 Comp., § 59-9-25; Laws 1971, ch. 209, § 8; 1973, payments are not duplicate in nature, 1953-54 Op. Att'y 
ch, 216, § 11; 1979, ch. 280, § 49. Gen. No, 53-5635. 
ANNOTATIONS 


Dual payments not prohibited. — There is no in- 
consistency between Section 51-1-8 NMSA 1978 and this 
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51-1-51. Record availability; cooperation. 


The secretary may make the state's records relating to the administration of the Unemployment 
Compensation Law available to the railroad retirement board and may furnish the railroad retire- 
ment board, at the expense of such board, such copies thereof as the railroad retirement board 
deems necessary for its purposes. The secretary may afford reasonable cooperation with every 
agency of the United States charged with the administration of any unemployment insurance law. 


History: Laws 1939, ch. 175, § 10; 1941 Comp., § 57- 
825; 1953 Comp., § 59-9-26; Laws 1979, ch. 280, § 50. 


51-1-52. Effectiveness of federal act inoperative. 


If the tax imposed by Title IX of the federal Social Security Act or any amendments thereto, or 
any other federal tax against which contributions under the Unemployment Compensation Law 
may be credited shall be amended or repealed by congress or held unconstitutional by the supreme 
court of the United States, with the result that no portion of the contributions required under that 
act may be credited against such federal tax, then that act by virtue of that fact, shall be suspended 
until the legislature shall meet and take action relative thereto, and any unobligated funds in the 
unemployment compensation fund, and returned by the United States treasurer because such 
federal Social Security Act is inoperative, shall be held in custody by the state treasurer under 
supervision of the secretary until the legislature shall provide for the disposition thereof. _ 


History: Laws 1936 (S.S.), ch. 1, § 22; 1941 Comp., For form for application for writ. of garnishment and af- 
§ 57-826; 1953 Comp., § 59-9-27; Laws 1979, ch. 280, fidavit, see Rule 4-805 NMRA. 
§ 51. For form for notice of right to claim exemptions from 
Cross references, — For rules governing garnishment execution, see Rule 4-808A NMRA. 
and writs of execution in the district, magistrate and For form for claim of exemption from garnishment, see 
metropolitan courts; see Rules 1-065.1, 2-801, and 3-801 Rule 4-809 NMRA. 
NMRA, respectively, ' - For Title IX of the federal Social Security Act, see 42 
For form for claim of exemptions on executions, see Rule U.S.C. § 1101 et seq. 
4-803 NMRA. 
For form for order on claim of exemption and order to ANNOTATIONS 
pay in execution proceedings, see Rule 4-804 NMRA. Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 


Jur. 2d oe at § 3. 


51-1-52.1. Leasing employer; temporary services employer. | 


A. As used in this section: 

(1) "leasing employer" means an employing unit that contracts with clients or customers 
to supply workers to perform services for the client or customer and performs the following func- 
tions: 

(a) retains the right to hire and terminate workers; and 
(b) pays the worker from its own account; and 

(2) "temporary services employer" means an employing unit that contracts with clients or 
customers to supply workers to perform services 8 TOT the client or COBEORSCE and performs all of the 
following functions: 

(a) negotiates with clients or customers for such matters as time, place, type of work, 
working conditions, quality and price of the services; 

(b) determines assignments of workers, even though workers retain the right to re- 
fuse specific assignments; 

(c) retains the authority to reassign or refuse to reassign a worker to other clients or 
customers when a worker is determined unacceptable by a specific client or customer; #9 

(d) assigns the worker to perform services for a client or customer; 

(e) sets the rate of pay for the worker, whether or not through negotiation; and 

(f) pays the worker directly. . 
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B.), Notwithstanding any other provision of the Unemployment Compensation Law, if an indi- 
vidual or entity contracts to supply an employee to perform services fora client or customer-and 
is a leasing employer or a temporary services employer, the individual or entity is the employer of 
the employee who performs the services. If an individual or entity contracts to supply an employee 
to perform services for a client or customer and is not a leasing employer or temporary services 
employer, the client or customer is the employer of the employee who performs the services. An 
individual or entity that contracts to supply an employee to perform services for a customer or cli- 
ent and pays wages to the employee for the services, but is not a leasing employer or a temporary 
services employer, pays the wages as the agent of the employer. 

C. Notwithstanding any other provision of the Unemployment Compensation Kaye in circum- 
stances which are in essence the loan of an employee from one employer to another employer 
wherein direction and control of the manner and means of performing the services transfers to the 
employer to whom the employee is loaned, the loaning employer shall continue to be the employer 
of the employee if the loaning employer continues to pay remuneration to the employee, whether 
or not reimbursed by the other employer. If the employer to whom the employee is loaned pays 
remuneration to the employee for the services performed, that employer shall be considered the 
employer for the purpose of any remuneration paid to the employee, el Seagal of whether the 
loaning employer also pays remuneration to the employee. 

D. A temporary services employer shall provide an employee, at the time of hiring, with writ- 
ten notice that the employee is required to contact the temporary services employer for reas- 
signment upon the completion of an assignment and that failure to do so may result in denial of 
unemployment benefits. 

E. If an employee of a temporary services employer has received the written notice pursuant 
to Subsection D of this section and fails without good cause to contact the temporary services em- 
ployer upon completion of an assignment, the employee shall be deemed to have voluntarily left 
employment without good cause in connection with his employment for purposes of Section 51-1-7 
NMSA 1978. . 


History: 1978 Comp., § 51-1-52.1, enacted by Laws 
1987, ch. 350, § 1; 1999, ch. 154, § 1. 


The 1999 amendment, effective June 18, 1999, added 
Subsections D and E. 


51-1-53. [Saving clauses.]| 


The legislature reserves the right to amend or repeal all or any part of this act at any time; 
and. there shall be no vested private right of any kind against such amendment or repeal. All the 
rights, privileges or immunities conferred by this act or by acts done pursuant thereto shall exist 
subject to the rete’ of the legislature to amend or repeal this act at any time. 


History: 1936 (S. s. ), ch. 1, § 23; 1941 Gomi FS ; 57- 
827; 1953 Comp., § 59-9-28, 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For meaning of "this act", see 51- 
1-33 NMSA 1978 and notes thereto. 


51-1-54. Repealed. 


Repeals. — Laws 1981, ch. 354, § 15, repealed 51-1-54 
NMSA 1978, relating to the inclusion of wages paid for 
previously uncovered services in wages for insured work 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 76 Am. 
Jur. 2d Unemployment Compensation §§ 4, 5, 47. 
81 C.J.S, Social Security and Public Welfare §§ 151, 163. 


with respect to weeks of unemployment beginning on or 
after January 1, 1978, effective April 9, 1981. 


51-1-55. Res judicata and collateral estoppel prohibition. 


Any findings of fact or law, judgment, conclusions or final order made by an unemployment in- 
surance claims examiner, hearing officer, the board of review or any person with the authority to 
make findings of fact or law in any action or proceeding under the Unemployment Compensation 
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Law, shall not be conclusive or binding in any separate proceeding between an individual and his 
present or prior employer brought before an arbitrator, hearing officer, court or judge of this state 
or the United States regardless of whether the prior athe was between the same or related a 
ties or involved the same facts. 


History: 1978 Comp., § 51-1-55, enacted by Laws 
1990, ch. 18, § 5. 


51-1-56. Death reports. 


By the fifteenth day of each month, the state registrar shall send to the employment security di- 
vision a report, certified as correct over his signature or the signature of his authorized represen- 
tative, containing the name, date of birth, date of death, address, sex and social security number, 
where available, of each person who died in the state within the preceding calendar month. The 
employment security division unemployment insurance bureau chief shall have custody of these 
reports. Such reports shall be confidential and shall not be considered as public records under the 
provisions of Sections 14-2-1 through 14-2-3 [repealed] NMSA 1978. Such reports shall be used 
by the employment security division for administrative purposes only, and except for authorized 
personnel of the labor department, shall not be divulged to any person for any reason, 


History: 1978 Comp., § 51-1-56, enacted by Laws Laws 1998, ch. 258, § 10 repealed 14-2-8 NMSA 1978, 
1991, ch. 122, § 11. effective June 18, 1993. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


51-1-57. Amnesty. 


A. The secretary shall establish a tax amnesty program for all employers owing any contribu- 
tions or payments in lieu of contributions. Notice of the tax amnesty program shall be provided to 
each known delinquent employer. Such notice shall specify the amount of known delinquency and 
the taxable period for which amnesty may be sought. 

B. The amnesty program shall be conducted from the period July 1, 1991 through Septem- 
ber 30, 1991. 

C. The amnesty program shall provide that upon written application by any employer me 
payment by such employer of all contributions or payments in lieu of contributions for any taxable 
period ending prior to July 1, 1990, the collection of interest and penalties shall be waived. Am- 
nesty shall be granted only to those employers applying for amnesty during the period July 1, 1991 
through September 30, 1991 who pay all contributions or payments in lieu of contributions due 
and file all delinquent quarterly wage and contribution reports. Failure to pay all contributions or 
payments in lieu of contributions due at the time of application and failure to file all delinquent 
quarterly wage and contribution reports at the time of application shall invalidate any amnesty 
granted. Amnesty shall be granted only for the periods specified in this section and onde if all am- 
nesty provisions are satisfied by the employer. 


History: 1978 Comp., § 51-1-57, enacted by Laws 
1991, ch. 122, § 12. 


51-1-58. Conformity with federal laws. 


If any provisions of this chapter are determined to be in nonconformity with federal statutes, 
as determined by the United States secretary of labor or his designee, the secretary, with the ap- 
proval of the governor, is authorized to administer the state law to conform with any mandatory 
conformity provisions of the federal statutes until such time as the legislature meets in its next 
regular session and has an opportunity to amend the state law. 


History: 1978 Comp., § 51-1-58, enacted by Laws 
1993, ch. 209, § 8. 
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51-1-59. Coverage of Indian tribes. 


A. The legislature finds that: 

(1) the state of New Mexico recognizes and respects the Indian tribes and pueblos as gov- 
ernments that possess the inherent right of self-government; 

(2) under the Federal Unemployment Tax Act, federal law now expressly exempts Indian 
tribes and requires that state law provide that an Indian tribe may elect to make contributions for 
employment or make reimbursable payments in lieu of contributions; and 

(3) in order to comply with the change in federal law, state law must be amended to pro- 
vide for the treatment of Indian tribes under the state unemployment insurance system. 

B. Benefits based on service in employment of an Indian tribe, tribal unit or a subdivision, sub- 
sidiary or business enterprise wholly owned by a tribe shall be payable in the same amount, on the 
same terms and subject to the same conditions as benefits payable on the basis of other service in 
employment for other employers pursuant to the Unemployment Compensation Law. 

C,. An Indian tribe, tribal unit or a subdivision, subsidiary or business enterprise wholly owned 
by a tribe may make contributions in the same manner and under the same conditions as other 
employers or may elect to reimburse the fund with payments equal to the amounts of benefits at- 
tributable to service in the employ of the tribe, unit, subdivision, subsidiary or enterprise. 

D.. If an Indian tribe, tribal unit or a subdivision, subsidiary or business enterprise wholly 
owned by a tribe elects to make payments in lieu of contributions, the following provisions shall 
apply: | 

(1) as used in-this section, "electing entity’ means a tribe, tribal unit or a subdivision, 
subsidiary or business enterprise, wholly owned by a tribe, that elects to make payments in lieu of 
contributions. The tribe as. a whole may be an electing entity or an individual tribal unit, subdivi- 
sion, subsidiary or enterprise, or a combination of these may be electing entities; 

(2) an electing entity may elect to make payments in lieu of contributions by filing a writ- 
ten notice of its election with the division not later than thirty days prior to the beginning of the 
taxable year for which its election shall first be effective; except that, if an election is made prior to 
July 1, 2001, at the option of the electing entity the election shall be deemed to be effective Decem- 
ber 21, 2000 or January 1, 2001; and 
| (3) once an election is made, payments in lieu of contributions will be used by the electing 
entity for the following two taxable years. 

E,. The following provisions apply to payments in lieu of contributions made by an electing 
entity: 
_., (1). at the end of each calendar quarter, the division shall bill each electing entity for an 
amount calculated pursuant to this subsection; except that, in calculating the initial payments 
due for an electing entity that has made an election prior to July 1, 2001, the secretary shall bill 
the electing entity for the period elapsed since December 21, 2000; 

(2) each calendar quarter, each electing entity making payments in lieu of contributions 
shall pay to the division an amount equal to twenty-five percent of the total benefit charges made 
to the electing entity during the four calendar quarters ending the preceding June 30. The due 
date for the payments shall be the tenth day of the first month of each calendar quarter; 

(3) in the event that an electing entity making payments in lieu of contributions incurred 
no benefit charges during the four calendar quarters ending the preceding June 30, the elect- 
ing entity shall pay to the division, each calendar quarter, an amount equal to one-eighth of one 
percent of the electing entity's annual taxable wages paid for such period for employment as esti- 
mated by the secretary. The due date for the payments shall be the tenth day of the first month of 
the calendar quarter; 

(4). for each calendar quarter, the secretary shall deusrnies the amount paid by each elect- 
ing entity,subject to payment in lieu of contributions and the amount of benefits charged to the 
electing entity's account; provided that’ an electing entity shall not be relieved of charges for ben- 
efits paid to an individual who was separated from the employ of that electing entity for any 
reason. Each electing entity who has made payments in an amount less than the amount of ben- 
efits charged to the electing entity's account shall pay the balance of the amount charged within 
twenty-five days of the notification by the division. If the quarterly payment made by an electing 
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entity pursuant to Paragraph (2) or (8) of this subsection exceeds the amount of benefits charged 
to the electing entity's account, the excess payment shall be refunded on a quarterly basis; 

(5) payments made by an electing entity pursuant to the provisions of this subsection 
shall not be deducted or deductible, in whole or in sayy aot the remuneration of pestis in 
the employ of the electing entity; 

(6) ‘two or more electing entities may file a joint application for the establishment of a 
group account for the purpose of sharing the cost of benefits paid that are attributable to service 
in the employ of the entities. The application shall identify and authorize a group representative 
to act as the group's agent for the purpose of this paragraph. Upon its approval of the application, 
the division shall establish a group account for the electing entities effective as of the beginning of 
the calendar quarter in which it receives the application and shall notify the group's representa- 
tive of the effective date of the account. The account shall remain in effect for not less than two 
years and thereafter until terminated at the discretion of the secretary or upon application by the 
group. Hach group account shall be liable for the prepayment of payments in lieu of contributions 
as provided in Paragraphs (2), (8) and (4) of this subsection. Each member of the group account 
shall be liable to the division for payments in lieu of contributions with respect to each calendar 
quarter in the amount that bears the same ratio to the total benefits paid in the quarter that are 
attributable to service performed in the employ of all members of the group as the total wages 
paid for service in employment for such member during the quarter bear to the total wages paid 
during the quarter for service performed in'the employ of all members of the group. The secretary 
shall prescribe rules as he deems necessary with respect to applications for establishment, main- 
tenance and termination of group accounts that are authorized by this paragraph, for addition of 
new members to, and withdrawal of active members from, the accounts and for the determination 
of the amounts that are payable under this subsection by members of the group and the time and 
manner of payments. Each group account may apportion liability for amounts due to the group 
representative as the group shall determine; and 

(7) past-due payments in lieu of contributions are subject to the same penalties wes are 
applied to past-due contributions under Section 51-1-12 NMSA 1978. 

F. Contributions or payments in lieu of contributions unpaid on the date on which they are due 
and payable shall bear interest at the rate of one percent per month from and after such date until 
payment is received by the division. Interest collected pursuant to this subsection shall be paid 
into the employment security department fund. 

G. Any person, group of individuals, partnership or employing unit that acquires the organiza- 
tion, trade or business or substantially all the assets thereof from an Indian tribe or tribal entity 
shall notify the division in writing by registered mail not later than five days prior to the acquisi- 
tion. Unless such notice is given, such acquisition shall be void as against the division, if, at the 
time of the acquisition, any contributions or payments in lieu of contributions are due and unpaid 
by the tribe or tribal entity, and the assets so acquired shall, if otherwise st tte by vi be subject 
to attachment for the debt. 

H. If an Indian tribe or a tribal entity fails to make a contribution or payment in lieu of con- 
tribution pursuant to the Unemployment Compensation Law, the division shall mail a notice of 
nonpayment or delinquency to the noncomplying tribe or tribal entity at its last known address 
as shown in division records. If the payment is not made within ninety days of the date the notice 
is mailed, the account of the noncomplying tribe or tribal entity shall be terminated. Notice of the 
termination shall be mailed to the tribe or tribal entity at its last known address shown in division 
records. The notice shall be accompanied by a written description of protest rights pursuant to 
Section 51-1-8 NMSA 1978; Termination of an account pursuant to this subsection terminates the 
tribe or tribal entity's participation as a contributing employer. 

I. The secretary may reinstate the account of an Indian tribe or tribal entity that 108ek cover- 
age pursuant to Subsection H of this section if the tribe or the tribal entity pays all contributions, 
payments in lieu of contributions, interest, penalties, surcharges and fees that are due and owing. 

“J. Ifan Indian tribe or tribal entity fails to make contributions or payments in lieu of contribu- 
tions pursuant to this section, including any assessed interest and penalties, within ninety days of 
a notice of nonpayment or delinquency, the secretary shall immediately notify the United States 
internal revenue service and the United States department of labor. 
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K. Notices of payment and reporting delinquency to an Indian tribe or a tribal entity shall in- 
clude an explanation that failure to make full payment within the prescribed time will cause the 
tribe or the tribal entity to: 

(1) be liable for taxes pursuant to the Federal Unemployment Tax Act; 

(2) lose the option to make payments in lieu of contributions; and 

(3) lose its status as an employer under the Unemployment Compensation Law and will 
cause services performed for the tribe or tribal entity to not be treated as "employment" under 
that law. 

L. Extended benefits paid that are attributable to service in the employ of an Indian tribe or 
tribal entity and not reimbursed by the federal government shall be the responsibility of the In- 
dian tribe or tribal entity. 

M. Nothing in this section shall be deemed to be a waiver of tribal sovereignty or sovereign 
immunity, either directly or indirectly. Compliance by an Indian tribe or tribal entity with the 
provisions of this section shall not be deemed to directly or indirectly waive tribal sovereignty or 
sovereign immunity. 


History: 1978 Comp., § 51-1-59, enacted by Laws contributions, including interest and penalties, from an 
2001, ch. 249, § 3. Indian tribe, tribal unit or a subdivision, subsidiary or 
Cross references. — For the Federal Unemployment business enterprise wholly owned by a tribe due between 
Tax Act, see 26 U.S.C. § 3301 et seq. January 1, 2000 and December 21, 2000 if, before Janu- 
Effective dates. — Laws 2001, ch. 249 contained no ary 31, 2004, the tribe, tribal unit or subdivision, subsid- 
effective date provision, but, pursuant to N.M. Const., iary or business enterprise pays to the unemployment 
art. IV, § 23, was effective June 15, 2001, 90 days after compensation fund an amount equal to the total benefits 
adjournment of the legislature. actually paid from the fund between January 1, 2000 and 
Temporary provisions, — Laws 2001, ch. 249, § 4 pro- December 21, 2000 to the employees of that tribe, tribal 
vided that the labor department shall waive any unpaid unit or subdivision, subsidiary or business enterprise. 
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CHAPTER 52 


-Workers' Compensation 


Art. 


1. Workers' Compensation, 52-1-1 to 52-1-70 


2. Subsequent Injuries, Repealed 
3. 
4, 
. 5: 
6. 


Occupational Disease Disablement, 52-3-1 to 52-3-60 
Health Care Providers, 52-4-1 to 52-4-5 
Workers' Compensation Division, 52-5-1 to 52-5-22 
Group Self-Insurance, 52-6-1 to.52-6-25 


7. Workers' Compensation Oversight Committee, Repealed 
8. Self-Insurers' Guarantee Fund Act, 52-8-1 to 52-8-12 
9. Employers Mutual Company, 52-9-1 to 52-9-25 


10. Release of Medical Records, 52-10-1 


ARTICLE 1 


Workers' Compensation 


Sec. 

52-1-1. Short title. 

52-1-1.1. Definitions. 

52-1-1.2. Advisory council on workers' compensation and 
occupational disease disablement; func- 
tions and duties; independent medical ex- 
aminations committee. 

§2-1-2. Employers who come within act. 

52-1-3. Workers' compensation coverage; coverage by 
state agencies, 

52-1-3,1, Public employee. 

52-1-4. Filing certificate of insurance coverage or other 
evidence of coverage with workers' com- 
pensation administration; exemptions 
from requirement. ; ; 

52-1-4.1.. Repealed. 

52-1-4.2, Controlled insurance plan; penalty. 

52-1-5. Destruction of policies, bonds and undertakings. 

52-1-6. Application of provisions of act. 

52-1-6.1. Worker's compensation; definition. 

52-1-6,2.. Safety programs; inspections; penalties; bo- 
nuses. . 

52-1-7. Application of provisions of act to certain execu- 
tive employees or sole proprietors, 

52-1-8, Defenses to action by employee. 

52-1-9, Right to compensation; exclusive. 

52-1-9.1. Uninsured employers’ fund; workers’ compen- 
sation administration; additional duties.: 

52-1-10. Increase or reduction in compensation based on 
failure of employer to provide or failure of 
employee to use safety devices. 

§2-1-10.1, Allocation of fault; reimbursement. 

52-1-11. Injuries caused by the willfulness or intention, of 
worker are noncompensable. 

52-1-12. Repealed. 

52-1-12,1. Reduction: in compensation when alcohol or 

drugs contribute to injury or death; excep- 
tions. ‘a 

Termination of agreements. __ 

Interstate commerce not subject to state legisla- 

tion exempted. 

Employer. 

Worker; real estate salesperson excepted. 


4 


52-1-13, 
52-1-14, 


§2-1-15, 
52-1-16, 
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Sec. 

52-1-17. 
52-1-18. 
52-1-19, 
52-1-20. 
52-1-21. 
52-1-22. 
§2-1-23, 


Dependents, 

Child. 

Injury by accident; course of employment. 

Determination of average weekly wage. 

Repealed. 

Work not casual employment. 

Contractor becoming employer in casual em- 
.. ployment. 

52-1-24, Impairment; definition. 

52-1-24.1, Date of maximum medical improvement. 

§2-1-25. Permanent total disability. 

52-1-25.1, Temporary total disability; return to work. 

52-1-26, Permanent partial disability. 


§2-1-26,1. Partial disability determination; calculation of 
.. modifications, , 
52-1-26.2. Partial disability determination; age modifica- 
tion, 
52-1-26.3,. Partial disability determination; education 
modification. 
52-1-26.4, Partial disability determination; physical ca- 


pacity modification. 

52-1-27, Repealed. 

52-1-28. Compensable claims; proof. 

§2-1-28,1. Unfair claim-processing practices; bad faith. 

§2-1-28.2. Retaliation against employee seeking benents; 
civil penalty. 

52-1-28.3. False statements or representations with re- 
gard to physical condition; forfeiture. 

52- i: 29. Notice of accident to employer; employer to post 
clear notice of requirement. 

52-1-30. Payment of compensation benefits; installments. 

52-1-31. Claim to be filed for workers' compensation; ef- 
fect of failure to give required notice or to 
file claim within time allowed. 

52-1-32 to 52-1-35, Repealed. 

§2-1-36. Effect of failure of worker to file claim by reason 

of conduct of employer. 
. Repealed. 
. Judgment; provisions; execution; subrogation; 
contempts, 
. Repealed. 
. Waiting period. 
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Sec. 

52-1-41. Compensation benefits; total disability. 

52-1-42. Compensation benefits; permanent partial dis- 
ability; maximum duration of benefits. 

52-1-43. Compensation benefits; injury to specific body 
members. 

52-1-44, Compensation benefits; facial disfigurement. 

52-1-45. Compensation benefits; hernia; proof of claim; 
failure to be operated [upon]; examination; 
medical care. 

52-1-46. Compensation benefits for death. 


52-1-47. Limitations on compensation benefits. 

52-1-47.1. Compensation benefits limit. 

52-1-48, Additional limitation on benefits. 

52-1-49. Medical and related benefits; selection of health 
care provider; artificial members. 

52-1-50. Repealed. 

52-1-50.1. Rehiring of injured workers. 

52-1-51. Physical examinations of worker; independent 
medical examination; unsanitary or in- 
jurious practices by worker; testimony of 
health care providers. 

52-1-52. Exemption from creditors. 

52-1-58. Accident prevention laws not affected. 

52-1-54. Fee restrictions; appointment of attorneys by the 
director or workers' compensation judge; 
discovery costs; offer of judgment; penalty 
for violations. 


52-1-1. Short title. 
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Sec. 

52-1-55. Physical examinations; statements regarding 
dependents; pre-employment physical con- 
dition statements. 

Diminution; termination or increase of compen- 
sation, 

Repealed. 

Reports to be filed with director. 

Effect of failure to file report. 

Notice.to director of date of payment. 

Penalties. 

Director to enforce Workers' Compensation Act. 

Educational institutions exempt. 

Extra-territorial coverage. 

Credit for benefits furnished or paid under laws 
of other jurisdictions. 

Nonresident employers employing workers in 
state; requirement for insurance; enforce- 
ment. 

. Locale of employment; definitions, 

. Reciprocal recognition of extra-territorial cover- 

age with other jurisdictions. 

. Repealed. 

. Offset of unemployment compensation benefits. 


52-1-56. 


52-1-57. 
52-1-58. 
52-1-59. 
52-1-60. 
52-1-61, 
52-1-62. 
52-1-63. 
52-1-64. 
52-1-65, 


52-1-66. 


Chapter 52, Article 1 NMSA 1978 shall be known and may be cited’ as the "Workers' Compensa- 


tion Act”. 


History: Laws 1929, ch. 113, § 1; C.S. 1929, § 156-101; 
1941 Comp., § 57-901; 1953 Comp., § 59-10-1; Laws 
1959, ch. 67, § 1; 1986, ch. 22, § 1; 1987, ch. 235, § 1. 

Cross references. — For Occupational Disease Dis- 
ablement Law, see 52-3-1 NMSA 1978 et seq. 

For no compensation payable under Workers' Compensa- 
tion Act for occupational disease, see 52-3-46 NMSA 1978. 

For when members of New Mexico mounted patrol are 
covered by Workers' Compensation Act, see 29-6-5 NMSA 
1978. 

For premiums for workers' compensation insurance as 
material furnished in remedies against contractors per- 
formance bond, see 48-2-17 NMSA 1978. 

For hospital liens upon personal injury damages re- 
covered not including workers' compensation, see 48-8-1 
NMSA 1978. 

For Occupational Health and Safety Act not to super- 
sede or affect Workers' Compensation Act, see 50-9-21 
NMSA 1978. 

For Workers' Compensation Assigned Risk Pool Act, see 
59A-33-1 NMSA 1978 et seq. 

For safety devices required by Mining Safety Act as 
also required by Workers' Compensation Act, see 69-8-15 
NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
Il, CONSTRUCTION OF ACT , 
Il. EMPLOYER-EMPLOYEE RELATIONSHIP. 
IV. COURSE OF EMPLOYMENT. 
V. PROCEDURAL MATTERS. 


I. GENERAL CONSIDERATION. 


Sufficient evidence of employment. 
worker testified that employer's manager hired worker to 


— Where — 


1320 


drive employer's truck and instructed worker to take the 
truck to a gas station and purchase fuel and that worker 
discovered a defective light while inspecting the truck in 
preparation for driving it and was trying to get informa- 
tion on having the light fixed when worker was injured; a 
fax dated after the accident referred to the manager's ef- 
forts to find a replacement driver for worker from another 
trucking company; and employer filed an injury report 
with the workers' compensation administration in the em- 
ployer's home state, there was sufficient evidence to sup- 
port the finding that worker was an employee of employer. 
Nelson v. Homier Distrib. Co., Ine., 2009-NMCA-125, 147 
N.M. 318, 222 P.3d 690. 

Constitutionality upheld. — The court's former rul- 
ing in State ex rel. Hovey Concrete Prods. Co, v, Mechem, 
1957-NMSC-075, 63 N.M. 250, 316 P.2d 1069 is expressly 
overruled and the creation of a workmen's [workers'] com- 
pensation administration and vesting in it the determi- 
nation of controversies thereunder is held to be a valid 
constitutional exercise of legislative power. Wylie Corp. v. 
Mowrer, 1986-NMSC-075, 104 N.M. 751, 726 P.2d 1381. 

The Workers' Compensation Act does not violate 
equal protection. Sanchez v. M.M. Sundt Const. Co., 
1985-NMCA-087, 103 N.M. 294, 706 P.2d 158. 

The Workers' Compensation Act does not violate 
substantive due process. Madrid v. St. Joseph Hosp., 
1996-NMSC-064, 122 N.M. 524, 928 P.2d 250. 

Workmen's [Workers'] compensation is not a fun- 
damental right. Casillas v. S.WI.G, 1981-NMCA-045, 
96 N.M. 84, 628 P.2d 329, cert, denied, 96 N.M. 116, 628 
P.2d 686, and appeal dismissed, 454 U.S. 984, 102 S, Ct, 
467, 70 L. Ed. 2d 242. 

Workmen's [Workers'] Compensation Act is nei- 
ther arbitrary nor discriminatory; its provisions 
apply to all workers subject to it. Casillas v. SWIG, 
1981-NMCA-045, 96 N.M. 84, 628 P.2d 329, cert. denied, 
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96. N.M. 116, 628 P.2d 686, and appeal dismissed, 454 U.S. 
934, 102 S. Ct. 467, 70 L. Ed. 2d 242. 

Supreme court without jurisdiction to eliminate 
rights conferred by act. — Supreme court is without 
jurisdiction to eliminate rights that were conferred in 
the Workmen's [Workers'] Compensation Act by the leg- 
islature. Gonzales v. Sharp & Fellows Contracting Co., 
1947-NMSC-021, 51 N.M. 121,179 P.2d 762. 

Court not to alter clear legislative condition. 
It is not the province of the court, but of the legislature, 
to make changes in the provisions of statute law. Where 
the law-making body has specified clearly who shall be 
entitled to compensation benefits and under what cir- 
cumstances, the court should not alter the conditions re- 
quired to obtain such benefits. Sanchez v, Bernalillo Cnty., 
1953-NMSC-038, 57 N.M. 217, 257 P.2d 909, 

Workmen's [Workers'] Compensation Act is not 
exclusive remedy of the employee. — An employee 
has a claim against a third party. Montanez v. Cass, 
1975-NMCA-142, 89 N.M. 32, 646 P.2d 1189, rev'd in part 
on other grounds sub nom, N.M., Elec. Serv. Co. v. Mon- 
tanez, 1976-NMSC-028, 89 N.M. 278, 551 P.2d 634. 

Workmen's [Workers'] Compensation Act does not 
make employer an insurer of the employee against in- 
jury or death occurring during his hours of employment. 
Little v. J. Korber & Co., 1963-NMSC-012, 71 N.M, 294, 
378 P.2d 119. 

Employer not an insurer. — The Workmen's [Work- 
ers'] Compensation Act does not make the employer an 
insurer of the employee against injury or death occurring 
during his hours of employment. The burden is always on 
a plaintiff to establish that the employee sustained an ac- 
cidental injury in the course of his employment and aris- 
ing out of it. Where there is a sequence of events in rapid 
order, such a brief hiatus of time between exertion, fol- 
lowed by the quenching of thirst with refrigerated water 
and, then, sudden death, the natural experience of man- 
kind suggests there likely is a causal connection between 
the strain and exhaustion, on the one hand, and the con- 
sequent death on the other. The latter, of course, may not 
rest on mere suspicion, surmise or guess. But it may arise 
as a fair and legitimate inference from circumstances in 
evidence, Teal v. Potash Co. of Am., 1956-NMSC-006, 60 
N.M. 409, 292 P.2d 99, 

Reduction in earning capacity has always been 
primary concern of workmen's [workers'] compen- 
sation legislation. Webb v. Hamilton, 1968-NMSC-008, 
78 N.M. 647, 436 P.2d 507, overruled on other grounds by 
Am. Tank & Steel Corp. v. Thompson, 1977-NMSC-052, 90 
N.M. 513, 565 P.2d 1030. 

Vocational rehabilitation. — Under this chapter, an 
injured worker is entitled to such vocational rehabilitation 
services as are necessary to return her to suitable employ- 
ment. While this requirement is mandatory in nature, the 
worker has the burden of presenting sufficient evidence so 
as to establish a need for rehabilitation benefits. Gutierrez 
v, Amity Leather Prods. Co., 1988-NMCA-006, 107 N.M. 
26, 751 P.2d 710. 

No express consent by state to be sued in act. — 
The language appearing in Section 21-7-4 NMSA 1978 
relating to the powers of the board of regents of the uni- 
versity, "of suing and being sued, or contracting and be- 
ing contracted with," are grants of power to sue and be 
sued only upon such matters as are within the scope of 
other corporate powers of such institutions, while on the 
other hand, the Workmen's [Workers'] Compensation Act 
is in derogation of the common law, sui generis and con- 
tains therein no express consent by the state to be sued. 
Zamora v. Regents of Univ, of N.M., 1955-NMSC-077, 60 
N.M. 41, 287 P.2d 237. 

Negligence action against state under special law. 
— Laws 1947, ch. 162, allowing a particular person to sue 
the state for injuries resulting from its negligence is a 
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special law (no other person who might have a like claim 
could prosecute such a suit under the act); hence, since 
a general law could be enacted providing that the state 
shall be liable to persons injured or killed on account of 
the negligence of the state, its officers and employees, the 
act in question is void, Lucero.v. N.M. State Hwy. Dep't, 
1951-NMSC-017, 55 N.M. 157, 228 P.2d 945. 

No statute forbidding benefits to worker receiv- 
ing benefits under other statute. — There is no provi- 
sion in the compensation statute forbidding benefits to an 
injured worker on the ground that he is receiving benefits 
under some other local or federal statute. Snead v. Adams 
Constr. Co., 19638-NMSC-075, 72.N.M. 94, 380 P.2d 836 (see 
Section 52-1-47.1 NMSA 1978). 

A worker is not precluded from recovering benefits un- 
der both the Public Employees' Retirement Act and. the 
Workers' Compensation Act. Montney v. State ex rel. State 
Hwy. Dep't, 1989-NMCA-002, 108 N.M. 326, 772 P.2d 
360, superseded by statute, Moya v. City of Albuquerque, 
2007-NMCA-057, 141 N.M. 617, 159 P.3d 266. 

This section imposes upon board of regents no 
legal obligation to compensate financially for injuries 
sustained by their workmen [workers] in the course of 
their employment. Zamora v. Regents of Univ. of N.M., 
1955-NMSC-077, 60 N.M. 41, 287 P.2d 237. 

Measure of disability. — There is no presumption in 
the Workmen's (Workers') Compensation Law that every 
workman [worker] is completely able-bodied when he 
enters his employment; the measure of disability under 
the statute is the relationship between the workman's 
[worker's] ability to do work prior to the injury, and such 
ability following the injury. Snead v- Adams Constr. Co., 
1963-NMSC-075, 72 N.M. 94, 380 P.2d 836. 

If a veterans administration payment is a pen- 
sion, it cannot be considered to reduce the amount of 
workmen's [workers'] compensation. Snead v. Adams Con- 
str. Co,, 1963-NMSC-075, 72 N.M. 94, 380 P.2d 836. 

Evidence of dependency upon decedent. — If there 
is substantial support in the evidence for the finding that 
plaintiffs were not dependent to any extent upon the dece- 
dent within the meaning, purpose and intent of the Work- 
men's [Workers'] Compensation Act, then plaintiffs must 
fail on appeal. Lopez v. Schultz & Lindsay Constr. Co., 
1968-NMCA-064, 79 N.M. 485, 444 P.2d 996, cert. denied, 
79 N.M. 448, 444 P.2d 775. 

Compensation benefits not community assets. 
— Compensation benefits payable under the Workmen's 
[Workers'] Compensation Act, under this section, for in- 
juries sustained during coverture, are not community as- 
sets. Richards v. Richards, 1955-NMSC-043, 59 N.M. 308, 
283 P.2d 881. 

Preexisting disability not disabling under act. — 
Finding of the trial court that the 15% partial permanent 
disability, set forth in the certificate of preexisting disabil- 
ity was, in truth and in fact, not disabling so as to interfere 
with his ability to work in any particular, establishes that 
plaintiff did not have a preexisting disability under the 
Workmen's {Workers'] Compensation Act even when the 
doctor's answers to questions raised a conflict in the evi- 
dence concerning the application of the Subsequent Injury 
Act. Ballard v. Southwest Potash Corp., 1969-NMCA-008, 
80 N.M. 10, 450 P.2d 448. 

Condition for compensation where preexist- 
ing impairment present. — Assuming a certificate of 
preexisting impairment and assuming that procedural 
requirements are met, applicability of the act depends 
on four things: (a) a preexisting permanent physical im- 
pairment; (b) a subsequent disability compensable un- 
der the Workmen's [Workers'] Compensation Act; (c) the 
subsequent disability must be permanent and (d) the 
subsequent disability must be materially and substan- 
tially greater than that which would have resulted from 
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the subsequent injury alone. Ballard v. Southwest Potash 
Corp., 1969-NMCA-008, 80 N.:M. 10, 450 P.2d 448. 

A stroke causally connected to work stress was 
compensable, even though the worker suffered from 
a preexisting condition, hypertension, which made the 
workman [worker] more susceptible to injury. Shadbolt v, 
Schneider, Inc.; 1985-NMCA-086, 103 N.M. 544, 710 P.2d 
738, cert. quashed, 104 N.M: 632, 725 P.2d 832 (1986). 

Traumatic neurosis compensable. — Traumatic 
neurosis, when directly caused by an accident within the 
purview of this act, was compensable. Jensen v, United 
Perlite Corp., 1966-NMSC-111, 76 N.M. 384, 415 P.2d 356, 
overruled on other grounds by American Tank & Steel 
Corp. v. Thompson, 1977-NMSC-052, 90 N.M. 513, 565 
P.2d 1080. 

Whether legislature intended fee collected from 
compensation cases. — Whether or not fee levied upon 
all civil actions filed was generally being collected could 
not influence decision as to whether legislature intended 
fee to be collected from those filing workmen's. [work- 
ers'| compensation claims. State: ex rel. Sanchez v. Reese, 
1968-NMSC-186, 79 N.M. 624, 447 P.2d 504 (decided un- 
der former law). 

Supreme court addition fund fee not collected 
where other fees are not. — By making the supreme 
court addition fund fee collectible "in addition" to other 
fees: it is certain that the legislature did not intend for it 
to be collected where the other fees were not. State ex rel. 
Sanchez vu. Reese, 1968-NMSC-186, 79 N.M. 624, 447 P.2d 
504 (decided under former law). 

Anyone as workman [worker] not excluded. — 
Nothing in the Workmen's [Workers'] Compensation Act 
is indicative of an intention to exclude from its benefits 
anyone who is in fact performing duties of a "workman 
[worker]." Shillinglaw v. Qwen Shillinglaw Fuel Co,, 
1962-NMSC-047, 70 N.M. 65, 870 P.2d 502. 

Refusal to find medical causation supported. 
— Where doctor who testified as to claimant's epilepsy 
stated that he could not say, with any certainty, that the 
epilepsy was caused by accident, trial court's refusal to 
find "medical causation" was supported. Torres v. Kansas 
City Structural Steel Co., 1971-NMCA-048, 82 N.M. 611, 
484 P.2d.353; 

Employer's liability not diminished because 
workman [worker] works while on compensation, 
— To hold that the employer's liability should be dimin- 
ished because his injured workman (worker) has seen 
fit to suffer the discomforts of his. infirmity and obtain 
employment, rather than to simply exist on the compen- 
sation the law allows him, seems. inconsistent with the 
purpose and intent of the Workmen's [Workers'] Compen- 
sation Act, Evans v. Stearns-Roger Mfg. Co., 253 HadB8 
(10th Cir, 1958). 

Employer entitled to credit for monies paid un- 
der contractual benefits plan. — Trial court did not 
err in granting an employer credit against workers’ com- 
pensation benefits for monies paid to its employee under 
the employer's accident and disability plans, where: the 
benefit plan was in the nature of a contract and the em- 
ployee's rights should be equally governed by it. Carter 
v. Mountain Bell, 1986-NMCA-103, 105 N.M. 17, 727 P.2d 
956. 

Repair of school building as extra-hazardous 
employment. —. Carpenter engaged in repair of school 
building was engaged in "extra-hazardous employment" 
covered by the Workmen's [Workers'] Compensation Act 
even though when he was injured he was merely hang- 
ing venetian blinds. Scofield v. Lordsburg Mun. Sch. Dist, 
1949-NMSC-027, 53 N.M. 249, 205 P.2d 834 (decided un- 
der former law), 

Disability en route to cafe compensable where 
employer gave consent, — Where workman [worker] 
employed as janitor, laborer and night watchman sustains 
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disability while enroute to nearby cafe where, with em- 
ployer's knowledge and consent and no deduction in pay, 
workman [worker] ate lunch; disability is compensable. 
Sullivan v. Rainbo Baking Co., wise eishiponee Ke N, M. 
9, 375 P.2d 326. 


II, CONSTRUCTION OF ACT, 


This act is remedial legislation and must be lib- 
erally construed to effect its purpose. Lipe v. Brad- 
bury, 1945-NMSC-002, 49 N.M. 4, 154 P.2d 1000; Ste- 
venson v, Lee Moor Contracting Co., 1941-NMSC- 033, 
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Co,, 1978- NMSC- 007, 91 N.M. 359, 574 P.2d 283; Security 
Trust v, Smith, 1979-NMSC-024, 93 NM. 35, 596 P.2d 248. 

Liberal construction, — Workmen's [Workers'] Com- 
pensation Act is to be construed liberally. Corzine v. Sears, 
Roebuck & Co., 1969-NMCA-051, 80 N.M. 418, 456 P.2d 
892, cert. denied, 80 N.M. 888, 456 P.2d 221; Wilson v. Ma- 
son, 1967-NMCA-002, 78 N.M. 27, 426 P.2d 789, 

As is true in all humanitarian statutes, remedial in na- 
ture, the Workmen's [Workers'] Compensation Act has re- 
ceived a liberal interpretation from both trial judges and 
appellate courts in New Mexico. Valencia v. Stearns Roger 
Mfg. Co,, 124 F. Supp. 670 (D.N.M. 1954). , 

It is the duty of supreme court to construe the compen- 
sation act liberally to give effect to its benevolent purpose 
and to construe the findings of the court liberally so as 
to support the judgment. Casados v. Montgomery Ward 
& Co., 1967-NMSC-212, 78 N.M. 392, 432 P.2d 108, over- 
ruled on other grounds by American Tank & Steel Corp. v. 
Thompson, 1977-NMSC-052, 90 N.M. 518, 565 P.2d 10380. 

The court is committed to liberal construction of 
the Workmen's [Workers'] Compensation Act in favor 
of the workman [worker], and the injury need not result 
momentarily in order to be accidental; yet, some relation- 
ship between the accident relied upon and the injury suf- 
fered must be established. It cannot rest upon mere specu- 
lation, Lemon v. Morrison-Knudsen Co., 1954-NMSC-121, 
58 N.M. 830, 277 P.2d 542; Henderson v. Texas-N.M. Pipe 
Line Co., 1942-NMSC-060, 46 N.M. 458, 131 P.2d 269. 

Reasonable doubts resolved in favor of employ- 
ees, — The Workmen's [Workers'] Compensation Act 
must be liberally construed, and reasonable doubts re- 
solved in favor of employees. Wilson v. Rowan Drilling Co., 
1950-NMSC-046, 55 N.M.'81, 227 P.2d 365; Sena v. Conti- 
nental Cas, Co., ‘1982 -NMCA-060, 97 N.M. 753, 643 P.2d 
622, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Workmen's [Workers'] compensation statutes should be 
liberally and fairly construed in the workman's [worker's] 
favor to insure the full measure of his exclusive statutory 
remedy, Evans v. Stearns-Roger Mfg. Co., 253 F.2d 383 
(10th Cir, 1958). 

The Workmen's [Workers'] Compensation Act is to be 
liberally construed in favor of the employee. Briscoe v. 
Hydro Conduit Corp., 1975-NMCA-147, 88 N.M. 568, 
544 P.2d 283; Briggs v. Zia Co., 1957-NMSC-074, 63 N.M. 
148, 315 P.2d 217; Schiller v. Southwest Air Rangers, Inc., 
1975-NMSC- 018, 87 N.M. 476, 535 P.2d 13827; Anaya v, 
N.M. Steel Erectors, Inc., a2eo NS 057, 94 N.M. 370, 
610 P.2d 1199. 

The Workmen's [Workers'] Chin wsHeetiel Act is to be 
given a liberal construction in favor of claimants. Shil- 
linglaw v. Owen Shillinglaw Fuel Co., 1962-NMSC-047, 70 
N.M. 65, 370 P.2d 502; Mann v. Board of Cnty. Comm'rs, 
1954-NMSC-088, 58 N.M. 626, 274 P.2d 145. 

The Workmen's [Workers'] Compensation Act is to 
be liberally construed in favor of the claimant. Yard- 
man v. Cooper, 1959-NMSC-043, 65 N.M. 450, 839 P.2d 
473, overruled on other grounds by Montell v. i 0 f 
1960- NMSC-063, 67 N.M. 156, 353 P.2d 680. 

Liberal construction does not mean total ‘dis- 
regard for statute. — This section is to be liberally 
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construed in favor of claimant, but liberal construction 
does not mean total disregard for the statute, or repeal 
of it under the guise of construction. Copeland v. Black, 
1959-NMSC-009, 65 N.M. 214, 334 P.2d 1116, overruled on 
other grounds by Montell v. Orndorff, 1960-NMSC-063, 67 
N.M. 156, 353 P.2d 680; Anaya v. N.M. Steel Erectors, Inc., 
1980-NMSC-057, 94 N.M. 370, 610 P.2d 1199. 

The court has frequently held that the Workmen's 
[Workers'] Compensation Act is to be liberally construed 
in favor of the claimant; however, liberal construction does 
not mean a total disregard for the statute, or repeal of it 
under the guise of construction. Ross v. Marberry & Co., 
1960-NMSC-013, 66 N.M. 404, 349 P.2d 123. 

Liberal construction does not mean total disregard for 
the statute. Yardman v. Cooper, 1959-NMSC-048, 65 N.M. 
450, 339 P.2d 473, overruled on other grounds by Montell 
v. Orndorff, 1960-NMSC-063, 67 N.M. 156, 353 P.2d 680; 
Varela v. Mounho, 1978-NMCA-086, 92 N.M. 147, 584 P.2d 
194, cert. denied, 92 N.M. 180, 585 P.2d 824. 

Liberal construction does not mean enlarging ap- 
parent legislative intent. — The statute must be liber- 
ally construed in favor of the workman [worker], but this 
does not mean enlarging on the apparent legislative in- 
tent or giving words meaning beyond their ordinary scope. 
Hicks v. Artesia Alfalfa Growers' Ass'n, 1959-NMSC-076, 
66 N.M. 165, 344 P.2d 475. 

Liberal construction not to be construed so as 
to nullify its provisions. — The Workmen's [Work- 
ers'|] Compensation Act is remedial and should be liber- 
ally interpreted so as to accomplish its purposes, while 
at the same time a reasonable construction must be ac- 
corded it, and it shall not be construed in such a way as 
to nullify certain of its provisions. Geeslin v. Goodno, Inc., 
1965-NMSC-053, 75 N.M. 174, 402 P2d 156; Security 
Trust v. Smith, 1979-NMSC-024, 93 N.M. 35, 596 P.2d 248; 
Transamerica Ins, Co. v. Sydow, 1981- NMCA- 121,97 N.M. 
51, 636 P.2d 322. 

Court must construe act in reasonable manner. 
— The supreme court gives to the Workmen's [Work- 
ers'] Compensation Act a liberal construction in favor 
of the laborer, but’ still the court must construe the act 
in a reasonable manner, and not in such a way as would 
abrogate certain portions of the statute to the prefer- 
ence of other portions thereof. Boggs v. D & L Constr. Co., 
1963-NMSC-044, 71 N.M. 502, 379 P.2d 788, overruled on 
other grounds by Am. Tank & Steel Corp. v. Thompson, 
1977-NMSC-052, 90 N.M. 513, 565 P.2d 1030. 

Beneficent purpose not thwarted by technical re- 
finement. — The Workmen's [Workers'] Compensation 
Act is remedial in nature; is given a liberal interpreta- 
tion. by both the trial and reviewing courts; reasonable 
doubts must be resolved in favor of the employee; its 
beneficent purposes may not be thwarted by technical 
refinement or interpretation. Lucero v. C.R, Davis Con- 
tracting Co., 1962-NMSC-136, 71 N.M. 11, 375 P.2d 327, 
overruled on other grounds by Mascarenas v. Kennedy, 
1964-NMSC-179, 74 N.M. 665, 397 P.2d 312. 

Technical precision in pleading not required. — 
Claims for workmen's [workers'] compensation are to be 
liberally construed and technical precision in pleading is 
not generally required. Gonzales v. Gackle Drilling Oo. 
1962-NMSC-063, 70 N.M. 131, 371 P.2d 605. 

Rule of liberal construction applies to Workmen's 
[Workers'] Compensation Law, not to evidence offered 
in support of a claim under that law. Guidry v. Petty Con- 
crete Co., 1967-NMSC-048, 77 N.M. 531, 424 P.2d 806. 

Liberal construction has no application to con- 
sideration to be given by trier of fact. — The rule of 
liberal construction of the Workmen's [Workers'] Compen- 
sation Act has no application to the consideration, weight 
and credibility to be given the evidence by the trier of the 
facts. Young v. Signal Oilfield Serv., Inc., 1969-NMCA-125, 
81 N.M. 67, 463 P.2d 43. 


WORKERS' COMPENSATION 


52-1-1 


Although the Workmen's [Workers'] Compensation | 
Act must be liberally construed to effect its purpose, this 
view of liberal construction applies only to the law and 
not to the facts. Lopez v. Schultz & Lindsay Constr. Co., 
1968-NMCA-064, 79 N.M. 485, 444 P.2d 996, cert. denied, 
79 N.M. 448, 444 P2d 775; Brown v. General Ins. Co. of 
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Claimant not relieved of burden of proof. — The 
liberal construction of the Workmen's [Workers'] Compen- 
sation Act applies to the law, not'to the evidence offered in 
support of a claim under the law. The rule of liberal con- 
struction does not relieve a claimant of the burden of es- 
tablishing his right to compensation by a preponderance 
of the evidence, nor does it permit a court to award :com- 
pensation where the requisite proof is absent. Mascarenas 
v. Kennedy, 1964-NMSC-179, 74 N.M. 665, 397 P.2d 312. 

Statute as sui generis. — The Workmen's [Workers'] 
Compensation Act is sui generis and creates exclusive 
rights, remedies and procedure uncontrolled by codes of 
procedure in actions at law or equity. Lipe v. Bradbury, 
1945-NMSC-002, 49 N.M. 4, 154 P.2d 1000. 

Workmen's [Workers'] compensation statutes are sui 
generis and create rights, remedies and procedures which 
are exclusive. They are in derogation of the common law 
and are not controlled or affected by the code of procedure 
in suits at law or actions in equity except as provided 
therein. Garza v. W.A. Jourdan, Inc., 1977-NMCA-136, 91 
N.M. 268, 572 P.2d 1276, cert. denied, 91 N.M. 249, 572 
P.2d 1257. 

Rights, remedies and procedure exclusive. 
Workmen's [Workers'] compensation statutes are sui ge- 
neris and create rights, remedies and procedures which 
are exclusive. Anaya v. City of Santa Fe, 1969-NMSC-025, 
80 N.M. 54, 451 P2d 303; Day v. Penitentiary of N.M., 
1954-NMSC-064, 58 N.M. 391, 271 P.2d 831. 

Rules of procedure are not applicable except as 
specifically provided. — That workmen's [workers'] 
compensation statutes are sui generis, and that the rules 
of procedure in civil actions are not applicable except as 
specifically provided therein, has been long recognized by 
this court. Holman v. Oriental Refinery, 1965-NMSC-029, 
75 N.M. 52, 400 P.2d 471. 

The workmen's [workers'] compensation statutes are 
sui generis and create rights and procedures which are 
exclusive and are in derogation of the common law and 
the code of procedure with certain exceptions as provided 
in the statutes. Magee v. Albuquerque Gravel Prods. Co., 
1959-NMSC-027, 65 N.M. 314, 336 P.2d 1066. 

Employment in violation of federal law still gov- 
erned by Worker's Compensation Act. — Suit for 
wrongful death of 16-year-old who died from injuries in- 
curred while working for employer was barred because 
the case was governed by the Worker's Compensation 
Act, despite the fact that the employment of the child 
was in violation of the Fair Labor Standards Act. The 
legislature's legalization of employment for 16-year-old 
workers in Section 50-6-4 NMSA 1978 reflects an’ intent 
that the exclusivity of the Worker's Compensation Act ap- 
ply to such employment. Boyd v. Permian Servicing Co., 
1992-NMSC-013, 113 N.M. 321, 825 P.2d 611. 

Legislative intent as to purpose of elective act. 
— The purpose under an elective act such as this is to 
cause the employer to obtain compensation protection. 
It is contrary to legislative intent that any technical de- 
lay which in no way prejudices a claimant would give 
rise to a common-law suit. Quintana v. Nolan Bros., 
1969-NMCA-083, 80 N.M. 589, 458 P.2d 841. 

Purpose of act. — This act was evidently intended to 
extend its protection to persons who are not employees at 
common law. Its purpose is to avoid uncertainty in litiga- 
tion and to assure the injured workmen and their depen- 
dents prompt payment of compensation. Jones v. George F. 
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Getty Oil. Co., 92 F.2d 255 (10th Cir, 1937), cert. denied, 
3038 U.S. 644, 58 S, Ct. 644, 82 L. Ed, 1106 (1938). 

' The basic purpose of the: Workmen's [Workers'} Com- 
pensation Act is to ensure that industry carry the burden 
of personal, injuries suffered by workers in the course of 
their employment. Superintendent of Ins, v. Mountain 
States Mut. Cas, Co., 1986-NMCA-012, 104 N.M. 605, 725 
P.2d 581, 

The Workmen's [Workers'] Ginsencaiion Act expresses 
the intention and policy of this state that employees who 
suffer disablement as a result of injuries causally con- 
nected to their work shall not become dependent upon 
the welfare: programs of the state, but shall receive some 
portion of the wages they would have earned had it not 
been for the intervening disability. Casias'v, Zia Co., 
1979-NMCA-068, 93 N.M. 78, 596 P.2d 521, cert. denied, 
93 N.M. 8, 595 P.2d 1203, 

The purpose of this act is to provide a humanitarian and 
economical system for compensating injured workmen, 
while being fair to the employer, Anaya v, N.M. Steel Erec- 
tors, Inc,, 1980-NMSC-057, 94 N.M, 370,610 P.2d 1199. 

Primary purpose of Workmen's [Workers'] Com- 
pensation Act is to keep an injured workman [worker] 
and his family at least. minimally secure. financially; 
public policy demands it. Aranda v. Miss. Chem. Corp., 
1979-NMCA-097, 93 N.M. 412, 600 P.2d 1202, cert. de- 
nied, 938 N.M. 683, 604:P,.2d 821; Casillas v. SWIG., 
1981-NMCA-045, 96.N.M, 84, 628 P.2d 329, cert. denied; 
96 N.M. 116, 628 P.2d 686, and appeal dismissed, 454 U.S. 
934, 102.8, Ct. 467, 70.L, Ed. 2d 242 (1981). 

Purpose of Workmen' s [Workers'] Compensation 
Act is to provide a form of recovery for workmen or his 
heirs. The employer is entitled to present whatever rel- 
evant evidence deemed necessary to establish its position, 
and it is the duty of the district, court to see to the. ful- 
fillment of that statutory purpose within the framework 
of the facts and the law. Livingston v. Loffland Bros,, 
1974-NMCA-047, 86. N.M. 375, 524 P.2d 991, cert. denied, 
86 N.M. 372, 524 P.2d 988. 

To avoid uncertainty in litigation and to assure injured 
workmen prompt payment of compensation, the court has 
often said that the act should be liberally construed toac+ 
complish the purposes for which it was enacted. Mirabal v. 
International Minerals & Chem. Corp., 1967-NMSC-043, 
77 N.M. 576, 425 P.2d 740. 

Spirit of this act flows in direction of workman 
[worker] and his protection; the compensation carrier 
should not seek technical, circuitous routes to avoid its 
responsibilities. Perea v, Gorby, 1980-NMCA-048, 94 N.M. 
325, 610 P.2d 212. 

Purpose of depriving noncomplying employer of 
common-law defenses under an elective act such as 
this;is to cause the employer to.obtain compensation pro- 
tection. It would seem contrary to legislative intent that 
any technical delay which in no way prejudices a claimant 
would give rise to a common-law suit. Mirabal v, Interna- 
tional Minerals & Chem. Corp., 1967-NMSC-043, 77 N.M. 
576, 425 P.2d 740. 

Purpose of industry carrying burden of inju- 
ries. — The basic purpose of the Workmen's [Workers'] 
Compensation Act is to ensure that industry carries the 
burden of personal injuries suffered by workmen in the 
course of their employment, and consequently, the rela- 
tionship of the parties is not to,be determined from the 
name attached to it by them, but from the consequences 
which the law imputes to their agreement to prevent eva- 
sion of the obligations which the act imposes upon em- 
ployers. Yerbich v, Heald, 1976-NMCA-026, 89.N.M. 67, 
547 P.2d 72. 

Claims. for compensation under Workmen's 
[Workers'] Compensation Act are judicial in nature, 
and constitute civil actions, and thus. are actions subject 
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to removal under the federal removal statute. Valencia v, 
Stearns Roger Mfg. Co,, 124.F. Supp. 670 (D.N.M. 1954). 

Idea of negligence foreign to recovery. — The idea 
of negligence as an essential to recovery is generally for- 
eign to'the theory of workmen's [workers'] compensation. 
Cuellar v, American Employers' Ins. Co., 1932-NMSC- 018, 
36 N.M. 141, 9 P.2d 685. 

Interests of claimant and public paramount, — 
Within the policy considerations of the Workmen's [Work- 
ers'| Compensation Act the interests of the claimant and 
the public are paramount. Codling v. Aztec Well Servicing 
Co. 1976-NMCA-044, 89 N.M. 213, 549 P.2d 628; Ruiz v. 
City of Albuquerque, 1978-NMCA-015, 91 N.M. 526, 577 
P.2d 424, cert. denied, 91.N.M.491, 576 P.2d 297. 

Purpose of act. — To prevent claimant from being on 
welfare rolls was part of legislative scheme of the Work- 
men's [Workers'] Compensation Act, and the legislative 
scheme was not meant to allow a recovery comparable to 
that in the normal tort recovery. Codling v, Aztec Well Ser- 
vicing Co,, 1976-NMCA-044, 89 N.M. 218, 549 P.2d 628. 

Right to be sued must be found in act. — The rights 
and remedies provided by the Workmen's [Workers'] Com- 
pensation Act are in derogation of the common law and 
consent to be sued must be found in the act itself, Day v, 
Penitentiary of N.M., 1954-NMSC-064, 58 N.M. 391, 271 
P.2d 831. 

Decisions of other states persuasive but not bind- 
ing. — The Workmen's [Workers'] Compensation Act of 
New Mexico is sui generis.and creates rights, remedies 
and procedures which are exclusive; therefore, the deci- 
sions of other states, if any, which have comparable statu- 
tory provisions are persuasive but not binding on the 
court. Security Ins, Co, v. Chapman, 1975-NMSC-052, 88 
N.M, 292, 540 P.2d 222. 

Performance of medical services within. act's 
scope. — The fact that a person performed. medical ser- 
vices, vel non, does not take her outside the scope of the 
Workmen's, ‘[Workers'] Compensation Act. McKenzie v. 
Daubenheyer, 465 F. Supp, 1 (D.N.M. 1977). 

Engineering works as used in section enumerating 
hazardous occupations does. not include operation of a 
truck on a highway and the owner of a milk truck, accord- 
ingly, was not engaged in an "extra-hazardous occupation" 
making the truck driver's death compensable under the 
act. Hernandez v. Border Truck Line, 1946-NMSC-002, 49 
N.M, 396, 165 P.2d 120 (decided under former law). 


III. EMPLOYER-EMPLOYEE RELATIONSHIP. 


Workmen's [Workers'] Compensation Act is based 
upon employer-employee relationship. Maynerich v. 
Little Bear Enters., Inc., 1971-NMCA-079, 82 N.M. 650, 
485 P.2d 984, 

The employer-employee relationship, to which 
the act applies, is one created by contract between the 
parties; consequently, if the employer in this case seeks 
to avail itself of the Workmen's [Workers'] Compensa- 
tion Act as a bar to a common-law action, then it must 
show a valid contract of employment between it and the 
minor employee. Maynerich v, Little Bear Enters.; Inc., 
1971-NMCA-079, 82 N.M. 650, 485 P.2d 984. 

Supervision of results does ‘not transform in- 
dependent contractor to employee. — Supervision 
relating to results contracted to be accomplished does 
not transform the’ relationship of employer-independent 
contractor to that:of employer-employee. Roybal v. Bates 
Lumber Co., 1966-NMSC-057, 76 N.M. 127, 412 P.2d 555. 

Length of time in work irrelevant. — Whether the 
injured person had been doing work for five or 50 minutes; 
and whether he would have continued in this work for a 
shorter or greater length of time is irrelevant in determin- 
ing whether one is a special employee. Wuertz v. Howard, 
1966-NMSC-264, 77 N.M. 228, 421 P.2d 441. 
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Corporate officer is employee. — Corporate officer 
not in fact sole owner of the corporation and performing 
nonexecutive work ordinarily performed by employees 
is:generally held to be an employee covered by the act; 
notwithstanding the corporate office held by him. Shil- 
linglaw'v. Owen Shillinglaw Fuel Co., wipes NMSC-047, 
70 N.M. 65, 370 P.2d 502. : 

Corporate officer injured ‘attain ins duty of 
employees. — A corporate officer may be considered an 
employee under the Workmen's [Workers'] Compensation 
Act, particularly when he:is injured while performing a 
duty which was ordinarily done by employees. Shillinglaw 
v. Owen Shillinglaw Fuel Co., 1962-NMSC- 047, 70 N.M. 
65, 370 P.2d 502. 


IV. COURSE OF Pr Ck 


Meaning of "date when the compensable injury 
manifests itself" or "date when the workman [worker] 
knows or should know he has suffered a compensable in- 
jury" is applicable to all of the portions of the Workmen's 
[Workers] Compensation Act where the terms "time of acci- 
dent," "time of injury," “date of disability," "date of accidental 
injury," or words of similar import are used, recognizing the 
reality of possible latent injuries and that payment of com- 
pensation is a partial substitute for wages formerly earned 
by the workman [worker] at the time when he can no longer 
earn the same wage. Casias v. Zia Co., 1979-NMCA-068, 93 
N.M. 78, 596 P.2d 521, cert. dénied, 98 N.M. 8, 595 P.2d 1203, 


V. PROCEDURAL MATTERS. 


_ Lack of jurisdiction at any stage of proceed- 
ing is controlling consideration to be resolved be- 
fore going further. Baker v. Shufflebarger & Assocs., 
1966-NMSC-189, 77 N.M. 50, 419 P.2d 250, overruled in 
part on other grounds by American Tank & Steel Corp, v. 
Thompson, 1977-NMSC-052, 90 N.M. 518, 565 P.2d 10380, 

Federal court jurisdictional minimum met where 
right to all payments in issue..— A possibility that 
payments of workmen's [workers'] compensation benefits 
will terminate before the total reaches the jurisdictional 
minimum necessary for the federal district court to enter- 
tain the case after removal i is immaterial if the right to all 
the payments 1 is in issue, since future payments under the 
act are not in any proper sense contingent, although they 
may be decreased or cut off altogether by the operation of 
conditions subsequent. Valencia v. Stearns Roger Mfg. Co., 
124 F. Supp. 670 (D.N.M. 1954). 

In the nature of civil complaints, workmen's [work- 
ers'] compensation cases are not. civil actions but are sui 
generis. State ex rel, Sanchez v, Reese, 1968-NMSC-186, 79 
N.M. 624, 447 P.2d 504. 

Conventional methods of administration of jus- 
tice. employed. — The New Mexico Workmen's [Work- 
ers] Compensation Act may be classified as one of. the 

"judicial" acts, whereby the workmen's [workers'] compen- 
sation claim in the first instance is filed in a court of re- 
cord in a district court of the state, process issued by said 
court and a trial of the cause had, either before the district 
judge without a jury, or with a jury; there are certain dif- 
ferences in the procedure between a workmen's [workers'] 
compensation case and the ordinary damage case, But at 
the same time, from an overall standpoint, the conven- 
tional methods of administration of justice are employed 
in workmen's [workers'] compensation cases. Valencia v. 
Stearns Roger Mfg. Co., 124 F. Supp. 670 (D.N.M. 1954). 

Disqualification of judge statute applicable to 
compensation claims, — Provision of statute for the 
disqualification of a judge by a party to any action or 
proceeding is applicable to claims prosecuted under the 
Workmen's [Workers'] Compensation Act, State ex rel, Pac. 
Employers Ins. Co, v. Arledge, 1950-NMSC-039, 54 N.M, 
267, 221 P.2d 562, 
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' Nothing inconsistent in applying general rules 
covering jury trials:to workmen's [workers'] com- 
pensation cases; Bryant v. H.B..Lynn Drilling Corp., 
1959-NMSC-001, 65 N.M. 177, 334 P.2d 707. 

Limitations under this act commence to run from 
time of employer's failure to pay compensation for a 
disability when the disability can be ascertained and duty 
to compensate arises rather than from the date of the acci- 
dent. Anderson v. Contract Trucking Co., 1944-NMSC-020, 
48 N.M. 158, 146 P.2d 873. 

Claim not too late where employer's doctor indi- 
cated injury minor. — Where at time of injury employee 
was led to believe by employer's doctor that injury was 
minor and attributed eye weakness to advancing age and 
natural causes, employee's claim: for compensation filed 
within statutory time after discovery of seriousness of the 
injury more than two years after the accident was not too 
late, Anderson v. Contract Trucking Co., 1944-NMSC-020, 
48 N.M. 158, 146 P.2d 873. 

Special interrogatory should cover both requi- 
sites to right to compensation set: forth in Section 52- 
1-9 NMSA 1978: whether employee was performing ser- 
vices arising out of and in course of his employment at 
time of the accident, and whether the employee's death 
was proximately caused by an accident arising out of and 
in course of his employment. Sw. Portland Cement. Co. v. 
Simpson, 135.F.2d 584 (10th Cir. 1943). 

No provision made for special interrogatories. 
— The Workmen's [Workers'| Compensation Act gives the 
right of trial by jury to either party but’ makes»no provi- 
sion for special interrogatories. However, to submit special 
interrogatories without a general verdict unless the latter 
is waived or consented to is reversible error. Saavedra v. 
City of Albuquerque, 1959-NMSC-036, 65 N.M.379, 338 
P.2d 110. 

A motion for dismissal is in order where claim 
shows that the defendant was not at time of employee's 
death engaged in an extra-hazardous business. cov- 
ered under the act, Hernandez v. Border Truck’ Line, 
1946-NMSC-002, 49 N.M. 396, 165)P.2d 120 (decided un- 
der former law). 

No summary judgment for claims filed prior ‘to 
Laws: 1959, — A workmen's [workers'] compensation 
claim filed prior to the effective date of Laws 1959, ch. 67, 
may not be disposed of on summary judgment: Gonzales 
v. Gackle Drilling Co., 1962-NMSC-063, 70 N.M. 131, 871 
P.2d 605 (decided under former law), 

Motion for. summary judgment erroneously 
granted where evidence showed: not special em- 
ployee. — Trial court erred in granting appellee's motion 
for summary judgment in personal injury suit on grounds 
that appellant,'a welder sent to appellee's premises by his 
regular employer, was a special employee and thus was 
barred. from further recovery by the Workmen's [Work- 
ers'] Compensation Act, where: testimony of appellant 
disclosed that the work he was engaged in at)the time of 
the accident was in the usual performance of his duties 
and that if any of appellee's agents had given him instruc- 
tions contrary to those of his regular employer he would 
not have followed them. Such evidence, if not contradicted 
by other evidence to be offered in the trial thereafter or- 
dered, would have required. the conclusion that appellant 
was employed solely by his regular employer and was not 
prevented by the act from recovery from appellee. Davison 
v. Tom Brown Drilling Co., 1966-NMSC-115, 76 N.M. 412, 
415 P.2d 541. 

Right to remove to federal court not waived by 
electing state compensation. — The claimant's argu- 
ment that the employer elected to be, governed. by the 
laws of New Mexico, by having sought the protection af- 
forded by the Workmen's [Workers'] Compensation Act 
and thus should: not be able to remove a case thereunder 
to,a federal forum was without merit since a state cannot 


r 
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constitutionally provide; by statute, an instrumentality 
whereby the right to remove a case to a federal tribunal 
can be waived. Valencia v. Stearns Roger Mfg. Co, 124 F, 
Supp. 670 (D.N.M. 1954). 

In order to make out case calling for dinesied 
verdict for employer, one is compelled to weigh the 
evidence and draw inferences against the verdict, which 
should be resolved in favor of the verdict for the employee. 
Teal v. Potash Co. of Am.,1956-NMSC-006, 60 N.M. 409, 
292 P.2d 99. 

In compensation case, evidence of pecuniary cir- 
cumstances of parties is incompetent. Hamilton. v. 
Doty, 1958-NMSC-139, 65. N.M. 270, 385 P.2d 1067. 

Where evidence before trial court conflicted as to 
causal connection between accident and death, it 
was for the trial court to resolve the disagreement. May- 
field v. Keeth Gas Co., 1970-NMCA-032, 81 N.M. 318, 466 
P.2d 879. 

Admission of evidence of strenuous training 
course. — Trial court did not abuse its discretion in ad- 
mitting testimony relating to.strenuousness of training 
course decedent was taking at the time of his death, of- 
fered by employee who had taken the course under suf- 
ficiently similar circumstances and conditions. Brown v. 
General Ins. Co. of Am., 1962-NMSC-040, 70 N.M. 46, 369 
P.2d 968. 

Admission of self-serving declaration of deceased 
workman [worker]. — While recognizing the trend to- 
ward a greater admissibility of declarations of deceased 
persons where the same information cannot be obtained 
in a more purified or authentic form, the self-serving dec- 
larations of a decedent in a workmen's [workers'] compen- 
sation case will not be admitted on the ground of neces- 
sity alone even though it was the only available evidence 
bearing on the issue. Brown v. General Ins, Co, of Am., 
1962-NMSC-040, 70 N.M. 46, 369 P.2d 968. 

Causal connection between false statement and in- 
jury. — There was substantial evidence to support the hear- 
ing officer's determination of a causal connection between 
the claimant's false representation on her employment 
application and her subsequent injury, in the form of the 
claimant's physical impairment rating and the respondent's 
expert testimony that the claimant was at an increased risk 
due to her prior undisclosed injury. Jaynes v, Wal-Mart Store 
No. 824, 1988-NMCA-076, 107 N.M. 648, 763 P.2d 82.) 

Effect of false representation on application for 
employment, — A claimant who knowingly and willfully 
made false representations on his application for employ- 
ment regarding past employment, and who failed to -re- 
veal his prior history of a work-related injury was barred 
from receiving compensation benefits. Sanchez v. Memo- 
rial Gen. Hosp., 1990-NMCA-095, 110 N.M. 6838, 798 P.2d 
1069, cert. denied, 110 N.M. 653, 798 P.2d 1039. 

Jury to accept or reject expert's testimony. — 
Medical testimony, as other expert evidence, is intended 
to aid, but not to conclude, a court or jury. "The jury is en- 
titled to rely upon rational inferences deductible from the 
evidence, whether arising from expert testimony or oth- 
erwise." It is within the province of the jury to accept or 
reject expert surgeon's testimony. Seay v, Lea Cnty, Sand 
& Gravel Co., 1956-NMSC-004, 60 N.M. 899, 292 P.2d 93. 

The jury is privileged to accept, reject or give such 
weight to the testimony of expert witnesses only, as it 
deemed the same entitled to have. Teal v. Potash Co. of 
Am., 1956-NMSC-006, 60 N.M. 409, 292 P.2d 99, 

Jury inference regarding heart attack proper. — 
Jury inference that an unusual strain on decedent's heart, 
helped along by difficulty in breathing caused by fumes 
from testing a new process, invoked a heart attack and 
death is proper. Teal v. Potash Co. of Am., 1956-NMSC-006, 
60 N.M. 409, 292 P.2d 99, 

Evidence supported giving issue to jury. — That 
claimant suffered an emotional upset at his office, related 
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to his work, three hours before the stroke, coupled with 
medical testimony that fatigue and emotional upsets has- 
ten the precipitation of a fatal incident in an individual 
with essential hypertension, and that there was "a strong 
probability of connection" between these factors and dece- 
dent's cerebral hemorrhage, refute a contention that "the 
jury should not have been permitted to speculate upon the 
issue." Salazar v. County of Bernalillo, 1962-NMSC-014, 
69 N.M. 464, 368 P.2d 141. 

Jury question whether causal borasotkied ies 
tween accident and disability. — Even where no posi- 
tive statement can be made as to the causal connection by 
medical witnesses, court was correct in sending the case 
to the jury on the basis of the medical testimony, such as 
it was, and the lay testimony as to the events surrounding 
the accident both before and after it happened, as it was 
for jury determination as.:to whether there was a natural 
sequence of events which indicate a causal connection be- 
tween work accident and disability sustained. Lucero v. 
C.R. Davis Contracting Co., 1962-NMSC-1386, 71 N.M. 11, 
375 P.2d 327, overruled on other grounds by Mascarenas 
v. Kennedy, 1964-NMSC-179, 74 N.M. 665, 397 P.2d 312. 

Claimant has burden of proving compensable ac- 
cident. Romero v. S.S. Kresge Co,, 1981-NMCA-001, 95 
N.M. 484, 623 P.2d 998, cert. denied, 95 N.M. 593, 624 P.2d 
535, overruled on, other grounds by Dupper v. Liberty Mut, 
Ins. Co,, 1987-NMSC-007, 105 N.M. 503, 734 P.2d 743. 

Failure of court to find fact as finding against 
party with burden. — Even if omissions were made, 
it is the rule in this jurisdiction that a failure by the 
trial court to find a material fact must be regarded as 
a finding against the party having the burden of estab- 


lishing such fact. Baker v. Shufflebarger & Assocs,, Inc., 
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1966-NMSC-189, 77 N.M. 50, 419 P.2d 250. 

No attack on findings where no objection on re- 
quested findings. — Where workmen's [workers'] com- 
pensation proceeding's findings were not objected to and 
no requested findings were timely made under Rule 52(b), 
N.M.R. Civ. P. (now Paragraph B of Rule 1-052 NMRA), 
the court's findings could not be attacked. Gillit v. Theatre 
Enters,, Inc., 1962-NMSC-141, 71 N.M. 31, 375 P.2d 580. 

No denial of appeal right where accepted less 
compensation than entitled. — Under Workmen's 
[Workers'] Compensation Law, a workman [worker] can- 
not be denied the right of appeal by his acceptance of a 
compensation award in an amount less than that to which 
he is entitled. Huans v. Stearns-Roger Mfg. Co., 253 F.2d 
383 (10th Cir. 1958). 

After notice of appeal from judgment in workman 
[worker's] compensation case was filed, trial court lost 
jurisdiction of the cause and acted properly i in refusing to 
set aside its judgment. Ledbetter v. Lanham Constr. Co., 
1966-NMSC-058, 76 N.M. 132, 412 P.2d 559. 

Prejudgment interest. Section 56-8-4D NMSA 
1978 contains an express exemption for the state from 
awards of prejudgment interest in favor of an injured 
worker in a workers’ compensation action, Montney v. 
State ex rel. State Hwy. Dep't, 1989-NMCA-002, 108 N.M. 
326, 772 P.2d 360, cert. denied, 108 N.M. 197, 769 P.2d 
731. 

Only favorable evidence considered on appeal. 
— On appeal in compensation hearing only that evidence 
and the reasonable inferences to be drawn therefrom 
which support the findings will be considered. All evidence 
unfavorable to the findings will be disregarded. Lopez v. 
Schultz & Lindsay Constr, Co., 1968-NMCA-064, 79 N.M. 
485, 444 P.2d 996, cert. denied, 79 N.M. 448, 444 P.2d 775. 

Not weighing conflicting evidence or credibility 
of witnesses, — In reviewing workmen's [workers'] com- 
pensation cases, court of appeals considers only evidence 
and inferences that may be reasonably drawn therefrom 
in the light most favorable to support the findings, and 
will not weigh conflicting evidence or credibility of the 
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witnesses, Lopez v. Phelps Dodge Corp., 1972-NMCA-079, 
83 NM. 799, 498 P.2d 686. 

Voluntary payment of compensation ganehte is 
merely competent evidence as to any issue in a work- 
man's [worker's] compensation suit and does not create 
any presumptions or shifts in the original burden. Romero 
v. SS. Kresge Co., 1981-NMCA-001, 95 N.M. 484, 623 
P.2d 998, cert. denied, 95 N.M. 593, 624 P.2d 535, over- 
ruled on other grounds by Dupper v. Liberty Mut. Ins. 
Co,, 1987-NMSC-007, 105 N.M. 503, 734 P.2d 743; but see 
Perea v. Gorby, 1980-NMCA-048, 94 N.M. 325, 610 P.2d 
212; Medrano v. Ray Willis Constr, Co., 1981-NMCA-096, 
96 N.M. 648, 633 P.2d 1241. 

Employer's voluntary payment of employee's ben- 
efits admission of accident. — By voluntarily paying 
an injured employee workmen's [workers'] compensation 
benefits, the employer admits that the employee's disabil- 
ity was a natural and direct result of an accident arising 
out of and in the course of his employment and relieves 
plaintiffs of the burden of establishing any causal connec- 
tion as a medical probability by expert medical testimony. 
Perea v. Gorby, 1980-NMCA-048, 94 N.M. 325, 610 P.2d 
212; but see Romero v. S.S. Kresge Co., 1981-NMCA-001, 
95 N.M. 484, 623 P.2d 998, cert. denied, 95 N.M. 593, 624 
P.2d 5385, overruled on other grounds by Dupper v. Liberty 
Mut. Ins. Co., 1987-NMSC-007, 105 N.M. 508, 734 P.2d 
743, 

Claimant's testimony as only evidence support- 
ing trial court's finding remains undisturbed on 
appeal. — Where claimant's testimony is the only evi- 
dence which has a bearing on the cause of the accident 
and if her statement will support the trial court's finding 
that her injury arose out of and in the course of her em- 
ployment, the finding shall not be disturbed on appeal. 
Romero v. S.S. Kresge Co., 1981-NMCA-001, 95 N.M. 484, 
623 P.2d 998, cert. denied, 95 N,M. 593, 624 P.2d 535, over- 
ruled on other grounds by Dupper v. Liberty Mut. Ins. Co., 
1987-NMSC-007, 105 N.M. 503, 734 P.2d 743. 

Supreme court will not disturb findings where 
substantial evidence. — It is clear that in workmen's 
[workers'] compensation cases, as in other appeals, where 
substantial evidence is present to support a finding, the 
supreme court will not disturb the same on appeal. Yates 
v. Matthews, 1963-NMSC-038, 71 N.M. 451, 379 P.2d 441. 

Judgment not reversed though rule erroneously 
applied where evidence substantial. — A workmen's 
[workers'] compensation case which presented a ques- 
tion concerning traumatic neurosis required an extra- 
cautious view of the evidence, but when the trial court 
construed the evidence in a.manner more favorable to 
the claimant, its judgment was not to be reversed even 
though an erroneous rule may have been applied to the 
weight to be given the evidence, because the evidence in 
that case substantially supported the findings without ap- 
plying the erroneous rule. Jensen v, United Perlite Corp., 
1966-NMSC-111, 76 N.M. 384, 415 P.2d 356, overruled on 
other grounds by American Tank & Steel Corp. v. Thomp- 
son, 1977-NMSC-052, 90 N.M. 513, 565 P.2d 1030. 
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For note, "Medical Benefits Awarded to an Illegal Alien: 
Perez v. Health and Social Services," see 9 N.M. L. Rev. 89 
(1978-79). 

For article, "Survey of New Mexico Law, 1979-80: Torts," 
see 11 N.M.L. Rev. 217 (1981). 

For article, "Survey of New Mexico Law, 1979-80: Work- 
men's Compensation," see 11 N.M.L. Rev. 235 (1981). 

For note, "Harmon y, Atlantic Richfield Co.: The Duty 
of an Employer to Provide a Safe Place to Work for the 
Employee of an Independent Contractor," see 12 N.M.L. 
Rev. 559 (1982). 

For article, "Survey on New Mexico Law, 1982-83: Work- 
men's Compensation," see 14 N.M.L. Rev. 211 (1984). 

For comment, "Comparative Fault Principles Do Not Af- 
fect Negligent Employer's Right to Full Reimbursement 
of Compensation Benefits Out of Worker's Partial Third- 
Party Recovery - Taylor v. Delgarno Transp., Inc.," see 14 
N.M.L. Rev. 487 (1984). 

For comment, "A Comparison of Workers' Compensation 
in the United States and Mexico," see 26 N.M.L. Rev. 133 
(1996). 

For article, "The Role of the Vocational Expert in Work- 
er's Compensation Cases," see 14 N.M.L. Rev. 483 (1984), 

For survey of workers' compensation law in New Mex- 
ico; see 18 N.M.L. Rev. 579 (1988). 

For case note, "WORKERS! COMPENSATION. LAW: 
A Clinical Psychologist is Qualified to Give Expert Medi- 
cal Testimony Regarding Causation: Madrid v. Univ, of 
California, d/b/a Los Alamos National Laboratory," see 18 
N.M.L. Rev. 637 (1988). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M.L. Rev. 575 (1990). 

For annual survey of New Mexico Workers' Compensa- 
tion Law, see 20 N.M.L. Rev. 459 (1990), 

For note, "Workers' Compensation Law - Bad Faith Re- 
fusal of an Insurer To Pay Workers' Compensation Ben- 
efits: Russell v. Protective Insurance Company," see 20 
N.M.L. Rev. 757 (1990). 

For note, "The Sexual Harassment Claim Quandary: 
Workers' Compensation as an Inadequate and Unavail- 
able Remedy: Cox v. Chino Mines/Phelps Dodge," see 24 
N.M.L. Rev, 565. 

For note, "Tenth Circuit Bankruptcy Appellate Panel 
Holds Worker's Compensation Premiums Are Not En- 
titled to Fringe Benefits Priority Status - In Re S, Star 
Foods, Inc.," see 28 N.M.L. Rev. 487 (1998), 

For comment, "A Comparison of Workers' Compensation 


~ in the United States and Mexico," see 26 - M. L. Rev, 138 


Public officers not entitled to benefits. — Prior 


to 1972, members of the New Mexico state labor and in- 
dustrial commission, the state fair commission, the rac- 
ing commission and the livestock board, were all public 
officers, not. employees, and not entitled to benefits under 
this act. 1968 Op. Att'y Gen. No. 68-109 (rendered. under 
former law). 

Law reviews. — For note, "Workmen's, Compensation 
in New Mexico: Pre-existing Conditions and the Subse- 
quent Injury Act," see 7 Nat. Resources J. 632 (1967), 

For comment on,Johnson v. C & H Constr, Co, 78 N.M. 
423, 432 P.2d 267 (Ct. App. 1967), see 8 Nat. Resources J. 
522 (1968). 

For survey, "Workmen's Compensation," see 6 N.M. L., 
Rey, 418 (1976). 
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(1996). 

Am. Jur, 2d, A.L.R. and C. J.S. etenenedes — 82 Am. 
Jur. 2d Workers' Compensation §§ 1, 4. 

Workmen's compensation as insurance, 119 A.L.R. 1245. 

Application for, or award, denial or acceptance of, com- 
pensation under State Workmen's Compensation Act as 
precluding action under Federal Employers Liability Act 
by one engaged in interstate commerce within that act, 6 
A.L.R.2d 581. 

Workmen's compensation Penis voluntarily paid un- 
der statute of one state, as bar to claim or ground for re- 
duction of claim of compensation under statute of another 
state, 8 A.L.R.2d 628. 

Master's liability for failure to inform servant of disease 
or physical condition disclosed by medical examination, 
69 A.L.R.2d 1213, 

Right of employee to maintain common-law action, for 
negligence against workmen's compensation insurance 
carrier, 93 A.L.R.2d 598, 

Unemployment compensation benefits applied for or re- 
ceived as affecting claim for workmen's compensation, 96 
A,L.R.2d 941. 

Right to maintain malpractice suit against injured em- 
ployee's attending physician notwithstanding receipt of 
workmen's compensation award, 28 A.L.R.3d 1066. 
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Insured's receipt of or right to workmen's compensation Eligibility for workers’ compensation as affected by 
benefits as affecting recovery under accident, hospital or claimant's misrepresentation of health or physical condi- 
medical expense policy, 40 A.L.R.3d 1012. tion at time of hiring, 12°A.L.R.5th 658. 

Homeowners' or personal liability insurance as provid- Validity, construction and application of workers' com- 
ing coverage for liability under Workmen's Compensation pensation provisions relating to nonresident alien depen- 
Laws, 41 A.L.R.3d 1306. dents, 28 A.L.R.5th 547. 

Automobile insurance, exclusion of employees of in- Divorce and separation: workers' compensation ben- 
sured covered by more compensation, 45 A.L.R.3d efits as marital property subject to distribution, 30 
288. A.L.R.5th 139. 

Modern status of effect of Workmen's Cow lavaethle Act Uninsured and underinsured motorist coverage: valid- 
on right of third person tortfeasor to recover contribution ity, construction and effect of policy provision purport- 
from employer of injured or killed workman, 100 A.L. R. 3d ing to reduce coverage by amount paid or payable under 
350, workers' compensation law, 31 A.L.R.5th 116. 

Recovery for discharge from employment in retatielion Collateral source rule: admissibility of evidence of avail- 
for filing workers' compensation claim, 32 A.L.R.4th 1221. ability to plaintiff of free public special education on is- 

Workers' compensation: liability of successive employ- sue of amount of damages recoverable from defendant, 41 
ers for disease or condition allegedly attributable to suc- A.L.R.5th 771. 
cessive employments, 34 A.L.R.4th 958. Violation of employment rule barring claims for worker’ s 

Third-party tortfeasor's right to have damages recov- compensation, 61 A.L.R.5th 375. 
ered by employee reduced by amount of employee's work- Workers' compensation: availability, rate, or method of 
ers' compensation benefits, 43 A.L.R.4th 849, calculation of interest on attorney's fees or penalties, 79 

Willful, wanton, or reckless conduct of co-employee as A.L.R.5th 201. 
ground of liability despite bar of workers' compensation Right to workers' compensation for emotional distress 
law, 57 A.L.R.4th 888. or like injury suffered by claimant as result of nonsudden 

Ownership interest in employer business as affecting stimuli - Right to compensation under particular statu- 
status as employee for workers' compensation purposes, tory provisions, 97 A.L.R.5th 1. 


78 A.L.R.4th 973. 99 C.J.S. Workmen's Compensation § 1. 
Workers' Compensation: Compensability of injuries in- 

curred traveling to or from medical treatment of earlier 

compensable injury, 83 A.L.R.4th 110. 


52-1-1.1. Definitions. 


As used in Chapter 52, Articles 1 through 6 NMSA 1978: 

A. "controlled insurance plan" means a plan of insurance coverage that is established by an 
owner or principal contractor that requires participation by contractors or subcontractors who are 
engaged in the construction project, including coverage plans that are for a fixed term of coverage 
on a single construction site; 

B, "director" means the director of the workers' cbintdnisatitnt qiivitniserakion® 

C. "division" means the workers' compensation administration; 

D. "“extra-hazardous employer" means an employer whose injury frequencies substantially ex- 
ceed those that may reasonably be expected in that émployer's business or industry; a 

E. "rolling wrap-up or consolidated insurance plan" means coverage for an ongoing project or 
series of projects in which the common insurance program remains in place indefinitely and con- 
tracted work is simply added as it occurs under the control of one owner or principal contractor; ’ 

F.  "workers' compensation judge" means an individual appointed by the director to act as a 
workers' compensation judge in the administration of the Workers' Compensation cet or the New 
Mexico Occupational Disease Disablement Law; 


G. "workman" or "workmen" means worker or workers; 
H. "Workmen's aeeecroaeeats Act" means the ree Compensation Acts and 
I. "workmen's compensation administration" or "administration" means the workers' compen- 


sation administration. 


4 


History: Laws 1986, ch. 22,'§ 26; 1987, ch. 235, § 2; The 1990 (2nd S.S.) amendment, effective January 1, 


1989, ch. 263, § 2; 1990 (2nd §.S.), ch. 2, § 1; 2003, ch. 1991, substituted "workers' compensation administration" 
259, § 1; 2003, ch. 263, § 1; 2018, ch. 184,§1. > — for "workers' compensation division of the labor depart- 

The 2013 amendment, effective July 1, 2018, defined ment" in Subsection A; added present Subsection B; redes- 
"extra-hazardous employer"; and added Subsection D, ignated former Subsections B through E as Subsections C 

The 2008 amendment, effective June 20,'2003; added through F; and substituted present Subséction F for the 
new Subsections A and D, which defined "controlled insur- former subsection which read "workmen's compensation 
ance plan" and "rolling wrap- up or consolidated insurance administration' means workers' pin pe] division of 
plan" and redesignated the prior subsections accordingly. the labor department". 
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§2-1-1.2. Advisory council on workers' compensation and occupational 
disease disablement; functions and duties; independent 
medical examinations committee. 


A. There is created in the workers' compensation administration an advisory council on work- 
ers' compensation and occupational disease disablement. Members of the council shall be appointed 
by the governor. There shall be six voting members of the council with three members represent- 
ing employers and three members representing workers. No member representing employers or 
workers shall be an attorney. Three of the original appointees shall serve for terms of two years, 
and three shall serve for four years. The members shall determine by lot which members shall 
serve for four years and which shall serve for two. Thereafter, each member shall be appointed for 
a term of four years. The council shall elect a chairman from its membership, The director shall be 
an ex-officio, nonvoting member of the council. | 

B. Members of the council shall not be paid but shall receive per diem and mileage pursuant to 
the Per Diem and Mileage Act [10-8-1 through10-8-8 NMSA 1978]. 

C. The council shall meet at least twice each year. It shall annually review workers' compensa- 
tion and occupational disease disablement in New Mexico and shall issue a report of its findings 
and conclusions on or before January 1 of each year. The annual report shall be sent to the gov- 
ernor, the superintendent of insurance, the speaker of the house of representatives, the president 
pro tempore of the senate, the minority leaders of both houses and the chairmen of all appropriate 
committees of each house that review the status of the workers’ compensation and occupational 
disease disablement system. In performing these responsibilities, the council's role shall be strictly 
advisory, but it may: 

(1) make recommendations relating to the adoption of rules and legislation; 

(2) make recommendations regarding the method and form of statistical data collections; 
and 

(3) monitor the performance of the workers' compensation and occupational disease dis- 
ablement system in the implementation of legislative directives. 

D. The advisory council on workers' compensation and occupational disease disablement shall 
appoint a committee composed of three members representing workers and three members rep- 
resenting employers to designate an approved list of health care providers who are authorized 
to conduct independent medical examinations. The committee shall, to the greatest extent pos- 
sible, designate only health care providers whose judgments are respected, or not objected to, by 
recognized representatives of both employer and worker interests and whose judgments are not 
perceived to favor any particular interest group. Members of the committee shall be immune from 
personal liability for any official action taken in establishing the approved list of health care pro- 
viders. The committee shall review and revise the list annually. The terms of the original members 
shall be two years, and thereafter the terms of the members shall be staggered so that each year 
the committee appoints one member who represents workers and one member who represents 
employers. The members shall annually elect a chairman. No member representing employers or 
workers shall be an attorney. . 

E. The workers' compensation administration shall cooperate with the council and shall pro- 
vide information and staff support as reasonably necessary and required by the council and by the 
committee appointed pursuant to Subsection D of this section. 


History: Laws 1990 (2nd S.S.), ch. 2, § 28; 1993, ch. Subsection C; inserted the second and third sentences in 
iS Pa ies leo , Subsection D; and made minor stylistic changes in Sub- 
The 1998 amendment, effective June 18, 1993, in eure section E. 
section A, deleted the former next-to-last sentence, which 
read "The governor shall also appoint three nonvoting ANNOTATIONS 
members of the council: one from an insurance company, Law reviews. — For survey of 1990-91 workers' com- 
one health care provider and one attorney", and made a pensation law, see 22 N.M.L. Rev. 845 (1992). 


minor stylistic change; made a minor stylistic change in 
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52-1-2. Employers who come within act. 


The state and each county, municipality, school district, drainage, irrigation or conservancy dis- 
trict, public institution and administrative board thereof employing workers, every charitable or- 
ganization employing workers and every private person, firm or corporation engaged in carrying 
on for the purpose of business or trade within this state, and which employs three or more work- 
ers, except as provided in Section 52-1-6 NMSA 1978, shall become liable to and. shall pay to any. 
such worker injured by accident arising out of and in the course of his employment and, ,in case 
of his death being occasioned thereby, to such person as may be authorized by the director or, ap- 
pointed by a court to receive the same for the benefit of his dependents, compensation in the man- 
ner and amount at the times required in the Workers' Compensation Act. 


History: Laws 1929, ch. 113, § 2; C.S. 1929, § 156- 
102; Laws 1933, ch. 178, § 1; 1937, ch. 92, § 1; 1941 
Comp., § 57-902; 1953 Comp., § 59-10-2; Laws 1971, 
ch. 261, § 1; 1973, ch. 240, § 1; 1975, ch. 284, § 1; 1987, 
ch, 235, § 3; 2003, ch. 259, § 2. 

Cross references, — For coverage by state agencies, 
see 52-1-3 NMSA 1978. 

For exemption of educational oovetane see 52-1-63 
NMSA 1978. 

For state defense force, workers' compensation, see 20- 
5-16 NMSA 1978. 

For board of bar commissioners and state board of bar 
examiners not state agency for purposes of workmen's 
compensation coverage, see 36-2-9.1 NMSA 1978. 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "three" for "four" near the middle of the section and 
inserted "in the Workers' Compensation Act" at the end of 
the section. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II]. EMPLOYMENT COVERED. 


Ill. INJURY BY ACCIDENT. 
I, GENERAL CONSIDERATION. 


Purpose of the workmen's [workers'] compensa- 
tion legislation is to provide a humanitarian and eco- 
nomical system of compensation for injured workmen, and 
such legislation should be given a liberal construction in 
favor of a claimant, but the provisions of the act may notjbe 
disregarded in the name of liberal construction. Graham v. 
Wheeler, 1967-NMSC-036, 77 N.M. 455, 423 P.2d 980. 

Workmen's [Workers'] compensation is a loss- 
distribution mechanism with two: objectives, The 
first is to make the victim whole, and the second is to see, 
if possible, that the loss falls on the wrongdoer as a mat- 
ter of simple ethics. Baca v. Gutierrez, 1967-NMSC-021, 
77 N.M. 428, 423 P.2d 617. © 

Aid to construction of act. — The maxim "expressio 
unius est’exclusio alterius" is only an aid to construction 
and does not apply to provisions ef Workmen's [Workers'] 
Compensation Act reading: "injuries sustained in extra- 
hazardous duties incident to the business," and "The right 
to the compensation provided for in this act,...for any 
personal injury accidentally sustained or death resulting 
therefrom, shall obtain in all cases" when the conditions 
and circumstances stated and required by Section 52-1-9 
NMSA 1978, are present. Wilson v. Rowan Drilling Co., 
1950-NMSC-046, 55 N.M. 81, 227 P.2d 365 (decided under 
former law). banal 

Liberal construction rule applies to law, not evi- 
dence. — The rule of liberal construction of the Work- 
men's [Workers'] Compensation Act applies to the law, 
not to the evidence offered to support a claim. Brown v. 
General Ins. Co. of Am., 1962-NMSC-040, 70 N.M. 46, 369 
P.2d 968. 
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New Mexico's workmen's [workers'] compensa- 
tion statute is based on extrahazardous occupations 
and pursuits. Hayes v. Ampex Corp., 1973-NMCA-105, 85 
N.M, 444, 512 P.2d 1280, overruled‘ on other grounds. by 
Dupper v. Liberty Mut. Ins, Co,, 1987-NMSC- 007, 105 N.M. 
503, 734 P.2d 743. 

No express consent by state to be sued in work- 
men's [workers'] compensation proceeding involving 
the state penitentiary and the consent is not to rest on 
implication. Day v. Penitentiary of N.M., 10654- NMSC-064, 
58.N.M. 391, 271 P.2d 831. 

A suit may not be brought against a state institu- 
tion under the Workmen's [Workers'] Compensation Act 
without the express consent of the state. McWhorter v. 
Board of Educ., 1958-NMSC-015, 63 N.M. 421, 320 P.2d 
1025. 

School district is an institution or agency of the 
state, and as such is immune from suit without the state's 
consent. McWhorter v. Board of Educ., 1958-NMSC-015, 
63.N.M. 421,320 P.2d 1025. 

This act becomes operative without affirmative 
action by employer or employee as soon as the em- 
ployment begins, unless rejected by written contract 
or notice. Jones .v. George F, Getty Oil Co.,,92 F.2d 255 
(10th Cir. 1937), cert. denied, 303 U.S. 644, 58 S. Ct. 644, 
82 L. Ed. 1106 (1938). 

Where petition for damages brings action within 
act. — Although a petition for damages for injuries sus- 

tained during employment does not contain an affirma- 
tive allegation of how many workmen are employed by the 
employer, it brings the action within the compensation act 
where it alleges the injuries were received. by a fall from a 
pole 30 feet from the ground. Jones v. George F..Getty Oil 
Co., 92 F.2d 255 (10th Cir. 1937), cert. denied, 303 US. 644, 
58 S. Ct. 644, 82 L. Ed. 1106 (1938), 

When number of workers calculated, — If an em- 
ployer has once regularly employed enough workers to 
come under the Act, he remains there even when the 
number employed may temporarily fall below the mini- 
mum. Garcia v. Watson Tile Works, Inc., 1990-NMCA-126, 
111 N.M. 209, 803 P.2d 1114. 

Out-of-state workers of employers. — Under this 
section all workers employed by a private employer."en- 
gaged in carrying on for the purpose of business or trade 
within this state," wherever employed, must be consid- 
ered in determining whether the employer is subject to 
the act. Thus an "out-of-state employer who employed 
fewer than three workers within the State of New Mexico 
could still be subject to liability under the act. Hammonds 
v, Freymiller Trucking, Inc., 1993-NMCA-030, 115 N. M. 
364, 851 P.2d 486.’ 

Directors and officers as "workers". — Where cor- 
porate payments to directors and officers represented re- 
payment of loans, not wages or salary, the directors and 
officers were not "workers" as contemplated by this sec- 
tion. Garcia v. Watson Tile Works, Inc., 1990-NMCA-126, 
111 N.M. 209, 803 P.2d 1114, 
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Dismissal on motion where only question of law. 
— Where the pleadings as well as documentary evidence 
indicated that the employer of an injured minor employee 
qualified under Workmen's [Workers'] Compensation Act 
and that the injured employee who had not given notice of 
election not to become subject to the act had received com- 
pensation, the case could be dismissed on motion since 
only questions of law were presented. Benson v. Export 
Equip. Corp., 1945-NMSC-044, 49 N.M: 356, 164 P.2d 380. 

Acts of employer as evidence to predicate award. 
— Act of employer in making ott an accident report 
and the payment.of compensation to the decedent. until 
shortly before his death constitutes sufficient evidence 
upon which to predicate award of compensation for injury, 
and for resulting death as well, when coupled with the 
evidence of medical witnesses in the case that the injury 
would aggravate subsequent illness and hasten death. 
Gilbert v. E.B, Law & Son, Inc. ; 1955-NMSC-083, 60 N.M. 
101, 287 P.2d 992. 

Employer must show valid employment contract, 
— If an employer seeks to avail itself of the Workmen's 
[Workers'] Compensation Act as a bar to a common-law 
action, then it must show: a valid contract of employ- 
ment between it and the injured employee. Howie v. Ste- 
vens, 1984-NMCA-052, 102 N.M..300, 694 P.2d 1365, cert. 
quashed, 102 N.M. 293, 694 P.2d 1358 (1985). 

Self-serving declaration of deceased workman 
[worker]..— While recognizing the trend toward a 
greater admissibility of declarations of deceased persons 
where the same information cannot be obtained in a more 
purified or authentic form, the self-serving declarations of 
a decedent in a workmen's [workers'] compensation case 
will not be admitted on the ground of necessity alone even 
though it was the only available evidence bearing on the 
issue, Brown v, General Ins. Co. of Am., 1962-NMSC-040, 
70 N.M. 46, 869 P.2d 968. 

Evidence of strenuous training course admitted. 
+ Trial court did not abuse its discretion in admitting 
testimony relating to strenuousness of training course 
decedent was taking at the time of his death, offered by 
employee who had taken the course under sufficiently 
similar circumstances and conditions. Brown v. General 
Ins. Co, of Am., 1962-NMSC-040, 70 N.M. 46, 369 P.2d 968. 

Question of compensable injury not affected by 
workman [worker] being more readily susceptible, 
— Although a workman [worker] may be more readily 
susceptible to injury than other workmen similarly: em- 
ployed, by reason of a preexisting physical condition, the 
question whether the injury is compensable is not affected 
thereby. Gilbert v. E, B. Law & Son, Inc., 1955-NMSC-083, 
60 N.M. 101, 287 P.2d 992. 

Employee who has preexisting physical weakness 
or disease may suffer compensable injury if the em- 
ployment contribution can be found either in placing the 
employee in a position which aggravates the danger due 
to the idiopathic condition, or where the condition is ag- 
gravated by strain or trauma due to the employment re- 
quirements, Berry v,..C.. Penney Co:, 1964-NMSC-158, 74 
N.M.,484, 394 P.2d 996, 

Violation of specific instruction bars recovery. — 
Where the trial found that the injury to the plaintiff did 
not arise out of his work, but did occur at a time when he 
was using a machine tool in violation of and contrary to 
instructions given him by his supervisor, benefits under 
this act were properly denied, because violation of specific 
instructions which limit the scope or sphere of work which 
an employee is authorized to do bars recovery of work- 
men's [workers'] compensation for an injury so sustained, 
Witt v, Marcum ities Co., 1964-NMSC-029, 73.N.M, 
466, 389 P.2d 403. 

Insurer liable. where agent agtented applica- 
tion after effective date. — Where employer applied 
for compensation insurance from "December 5, 1937 to 
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December 5, 1938," and agent of insurer accepted applica- 
tion on December 8, as of December 5, 1937, and an em- 
ployee was killed on December 6, 1937 and suit was filed 
for compensation by his dependents, and insurer denied 
liability because of employer's willful, intentional and 
fraudulent concealment of facts of death, the court held 
that such evidence was insufficient to warrant its finding 
that the insurer was not liable for compensation for death 
of said employee. Points v. Wills, 1989-NMSC-041; 44 N.M. 
31,97 P.2d 374. 

Availability of common-law defenses for em- 
ployer. — Under the Workmen's [Workers’] Compensa- 
tion Act, where an employer is subject to the act and has 
failed to comply therewith,;an employee who sustains 
compensable injuries is afforded one of two remedies: (1) 
maintain a civil action against the employer for damages 
suffered or (2):in lieu of a common-law: action, apply to 
the district court for compensation benefits under the act. 
In both instances, the employer is denied the common- 
law defenses of contributory negligence, assumption of 
risk and the fellow servant rule. However, the employer 
is not subject to the act, the act itself would not: apply to 
the employer and an employer would be entitled to all 
common-law defenses in a common-law action for negli- 
gence brought by an employee. Arvas v. Feather's Jewel- 
ers, 1978-NMCA-075, 92 N.M. 89, 582 P.2d 1802. 

Findings supported by substantial evidence. — 
If findings that plaintiff was not performing any service 
for employer at the time of the accident are supported 
by substantial evidence, then plaintiffs must fail in this 
appeal, By substantial evidence is meant that evidence 
which is acceptable to a reasonable mind as adequate sup- 
port for a conclusion. Young v. Signal Oilfield Serv.,Inc., 
1969-NMCA-125, 81 N.M. 67, 463 P.2d 43. 


II, EMPLOYMENT COVERED. 


Workman [Worker] for conservancy district cov- 
ered. — Workman [Worker] engaged in general work of 
installing culverts in ditches, fixing water gates, repairing 
bridges, repairing dikes and filling sand bags for a conser- 
vancy district is covered under the Workmen's [Workers'] 
Compensation Act. Armijo v, Middle Rio Grande Conser- 
vancy Dist,, 1955-NMSC-038, 59 N.M. 231, 282 P.2d 712: 

Only injuries "arising out of and in course of" 
employment are compensable. Martinez v. Fidel, 
1956-NMSC-023, 61 N.M. 6, 293 P.2d 654. 

‘Under the express language of this section it is not 
enough that an injury "arose in the course of employment," 
it must "arise out of" as well as "in the course of" the em- 
ployment. Berry v, J.C. Penney Co,, 1964-NMSC-153, 74 
N.M. 484, 394 P.2d 996. 

Out of and in course of employment. — "Out of" 
course of employment points to the cause or source of the 
accident, while "in the course of" relates’ to time, place 
and circumstances. Martinez v. Fidel, 1956-NMSC-023, 61 
N.M.'6, 2938 P.2d 654. 

Injury is said to arise in course of employment 
when it takes place within the period of the employ- 
ment, at a place where the employee reasonably may be, 
and while he is fulfilling his duties or engaged in doing 
something incidental thereto. Edens v. N.M. Health & Soc. 
Servs, Dep't, 1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

Scope of employment is to be determined from 
directions of employer, and not from any agreement 
between the employer and her fellow employees; thus, the 
fact that an employer agreed with her fellow employees to 
form a car pool at a shopping center before proceeding toa 
required conference was of no consequence to the scope of 
her employment. Edens v. N.M. Health & Soc, Servs. Dep't, 
1976-NMSC-008, 89 'N.M. 60, 547 P.2d 65. 

Where facts undisputed, employment question 
of law. — Where the historical facts of the case are 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-2 


undisputed, the question whether the accident arose out 
of and in the course of the employment is a question of law. 
Edens uv, N.M. Health & Soc. Servs. Dep't, 1976-NMSC-008, 
89 N.M. 60, 547 P.2d 65. 

Injury not in course of employment where for 
personal benefit alone. — The injury received in alter- 
cation with guard at gate of job site may have arisen out 
of his employment but was not sustained in the course 
of his employment; since claimant's purpose in returning 
to the site to obtain a pay advance was for his personal 
benefit alone and not designed to further the employer's 
business. Fautheree v. Insulation & Specialties, Inc., 
1960-NMSC-056, 67 N.M. 230, 354 P.2d 526. 

No sure test for determining whether employee 
or independent contractor. — There is no single or 
sure criterion affording a test of when the relationship is 
that of employee and when that of an independent con- 
tractor, and "a fact found controlling in one combination 
may have a minor importance in another." Nelson v. Eidal 
Trailer Co., 1954-NMSC-051, 58 N.M, 314, 270 P.2d 720. 

Manufacturer not responsible for compensation 
for death of independent contractor's employee. — 
Where contract between truck loader and: manufacturing 
company left the time and manner of performance and the 
hiring and payment of extra help to the discretion of the 
loader, loader was an independent contractor, and manu- 
facturer was not liable for workmen's [workers'] com- 
pensation for death of loader's employee. Nelson v. Eidal 
Trailer Co.,1954-NMSC-051, 58 N.M. 314, 270 P.2d 720. 

Owner of gravel pit. — Where owner of gravel pit 
contracted with third party for drilling holes and placing 
dynamite and third party employed claimant, who was in- 
jured in operation and third party made his own arrange- 
ments with his employees and was paid flat daily rate un- 
der contract, third party was an independent contractor 
and claimant was not entitled to compensation from land 
owner. Gober v. Sanders, 1958-NMSC-041, 64 N.M. 66,323 
P.2d 1104, 

Professional classified as independent contractor 
or "employee". — A professional giving full-time, exclu- 
sive services to a business should not be excluded from the 
definition of "employee" under the Workers’ Compensation 
Act simply because no one in the business has the skills to 
oversee the details of the professional's work. Thus where 
the workers' compensation judge did not make findings 
with regard to whether at the time of the accident the 
claimant, an accountant performing services for the de- 
fendant, was potentially available to other clients or was 
committed to serving defendant exclusively for the fore- 
seeable future, the case was remanded for further findings 
and conclusions. Whittenberg v. Graves Oil & Butane Co., 
1991-NMCA-142, 113 N.M, 450, 827 P.2d 838, cert. denied, 
113 N.M, 352, 826 P.2d'573 (1992). 

Worker, whose means and method of work not 
controlled, deemed independent contractor. — The 
trial court correctly determined that plaintiff was an in- 
dependent contractor where defendant had the power to 
control the results of plaintiffs work, but did not have the 
right to control the means and methods of plaintiff's work, 
plaintiff was not required to work any specified hours, nor 
was there a requirement as to who was to perform spe- 
cific tasks, Tafoya v. Casa Vieja, Inc., 1986-NMCA-079, 104 
N.M. 775, 727,P.2d 83, 

Independent truck contractor not within act. —A 
trucker engaged by a gin company for hauling seed to des- 
ignated places and who hired and paid for any extra help 
he employed on his own was an independent. contractor 
and did not fall within the scope of the Workmen's [Work- 
ers'] Compensation Act as an "employee." Bland v. Green- 
field Gin Co,, 1944-NMSC-021, 48 N.M. 166, 146 P.2d 878. 

Employee may be discharged at will. — Where 
a truck driver who is employed to haul logs to railroad 
transportation, at a price per thousand timber foot, may 
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be discharged at will, he is an employee and not an in- 
dependent contractor, although he has the control of size 
of load, time for working, and choice of routes. Burruss v. 
B.M.C. Logging Co., 1984-NMSC-023, 38 N.M. 254, 31 P.2d 
263. 

Work need not be in New Mexico. — Claim that in 
order for employment relationship to exist in New Mexico 
the claimant must work for the employer in New Mexico 
before being assigned to work elsewhere is without merit. 
Franklin v. Geo. P. Livermore, Inc., 1954-NMSC-054, 58 
N.M. 349, 270 P.2d 983. 

Special employer. — The special employer is liable 
for workers' compensation when the employee has made 
a contract of hire, express or implied, with the special em- 
ployer. The work being done is essentially that of the spe- 
cial employer; and the special employer has the right to 
control the details of the work. Rivera v. Sagebrush Sales, 
Inc., 1994-NMCA-119, 118 N.M. 676, 884 P.2d 832, cert. 
denied, 118 N.M. 585, 883 P.2d 1282; Hamberg v. Sandia 
Corp., 2008-NMSC-015, 143 N.M. 601, 179 P.3d 1209, 

Special errand rule applicable where supervisors 
Where deceased employee who, 
along with three others, was ordered by the defendant- 
employer to attend a special two-day health and social 
services department meeting (all of whom had been re- 
quested by their respective supervisors to form a car pool 
and to return overnight to their home town between the 
two sessions in order to save fuel and reduce travel costs), 


_ picked up the three other employees at an agreed-on 
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meeting place, a parking lot, and proceeded in her car to 
the meeting, and at the close of the first day's session, af- 
ter discharging her three colleagues in the same parking 
lot, drove out of the parking lot and immediately there- 
after was involved in the accident which resulted in her 
death, the supreme court held that the special errand rule 
was applicable in that deceased was on a special mission 
for her employer and was within the scope of her employ- 
ment from the moment she left home until the moment 
she would have returned home at the end of the day, and 
therefore, her fatal injuries arose out of and in the course 
of her employment, and the "going and coming" rule was 
inapplicable. Edens v. N.M. Health & Soc. Servs, Dep't, 
1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

The special errand rule states that when an em- 
ployee, having identifiable time and space limits on his 
employment, makes an off-premises journey which would 
normally not be covered under the usual going and com- 
ing rule, the journey may be brought within the course 
of employment by the fact that the trouble and time of 
making the journey, or the special inconvenience, hazard 
or urgency of making it in the particular circumstances, 
is itself sufficiently substantial to be viewed as an inte- 
gral part of the service itself. Edens v. N.M. Health & Soc. 
Servs. Dep't, 1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

Novice at a monastery was not a "worker" for pur- 
poses of workers' compensation. Joyce v. Pecos Benedictine 
Monastery, 1995-NMCA-054, 119 N.M. 764, 895 P.2d 286. 

Where an employer employs four (now three) or 
more persons in the business he was required to carry 
workmen's |workers'] compensation insurance or to ex- 
empt himself from the Workmen's [Workers'] Compensa- 
tion Act. Castillo v. Juarez, 1969-NMCA-031, 80 N.M. 196; 
453 P.2d 217. 

Employer covered where employees for all pro- 
prietorships totaled more than three. — Defendant 
who solely owned and operated three businesses as sole 
proprietorships, and who cumulatively employed a total of 
four (now three) or more employees in those three sole pro- 
prietorships, was an employer under this act, even though 
the business for which claimant worked did not employ 
four employees. Clark v. Electronic City, 1977-NMCA-048, 
90 N.M. 477, 565 P.2d 348, cert. denied, 90 N.M. 636, 567 
P.2d 485. 
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School and conservancy district are included in 
Workmen's [Workers'] Compensation Act when en- 
gaged in an extrahazardous occupation or pursuit. Armijo 
v. Middle Rio Grande Conservancy Dist., 1955-NMSC-033, 
59 N.M, 231, 282 P.2d 712 (decided under former law). . 

But no authority to sue state. — Although a school 
district is subject to the provisions of the Workmen's 
[Workers'] Compensation Act, there is no authority to 
support the contention that a suit can be brought with- 
out the consent of the state. McWhorter v. Board of Educ., 
1958-NMSC-015, 63 N.M. 421, 320 P.2d 1025. 

Mere fact that defendant is a "conservancy dis- 
trict," as the term is used in this section, does not subject 
it to the act, but liability only attaches when employers are 
engaged in "occupations or pursuits declared extrahaz- 
ardous" by 59-10-10, 1953 Comp. (now repealed), Rumley 
v, Middle Rio Grande Conservancy Dist., 1936-NMSC-0238, 
40 N.M. 1838, 57 P.2d 283 (decided under former law). 

Employees of state highway department are en- 
titled to benefits under this act. State ex rel. Md. Cas. 
Co, v, State Hwy. Comm'n, 1934-NMSC-062, 38 N.M. 482, 
35 P.2d 308; Cuellar v. American Employers' Ins, Co., 
1932-NMSC-018, 36'N.M. 141, 9 P.2d 685. 

Injured work-release program prisoner deemed 
"employee". — A prisoner who voluntarily participated.in 
a work-release program and was injured while under the 
direction of a private business was an "employee" of that 
business and thus entitled to workers' compensation ben- 
efits. Benavidez v. Sierra Blanca Motors, 1995-NMCA-140, 
120 N.M. 837, 907 P.2d 1018, rev'd in part on other 
grounds, 1996-NMSC-045, 122 N.M. 209, 922 P.2d 1205. 

Return to route after major deviation not neces- 
sarily return to scope of employment. — If in the 
course of a business trip an employee makes a major de- 
viation, major because of its duration in time or because 
of its nature, or both, it can be said that as a matter of law 
he has abandoned his employment. Then, regardless if he 
returns to the route of the business trip, this does not in 
and of itself return him to the scope of employment, and 
an injury occurring after this does not arise out of or in 
the course of his employment. Carter v. Burn Constr. Co., 
1973-NMCA-156, 85 N.M. 27, 508 P.2d 1324, cert. denied, 
85 N.M. 5, 508 P.2d 1302. 

Where decedent spent the four and one-half hours 
drinking beer, playing pool and conversing with his 
friends at lounge, such excursion: constitutes a major de- 
viation and therefore injuries sustained upon returning 
to the route of the business trip were not compensable. 
Carter v. Burn Constr, Co., 1973-NMCA-156, 85 N.M. 27, 
508 P.2d 1324, cert. denied, 85 N.M. 5, 508 P.2d 1302. 

However, minor deviations treated differently. 
— An employee, who while on a trip in the course of his 
employment. makes a minor deviation for personal rea- 
sons, is outside the scope of his employment during the 
deviation. However, once he returns to the route of the 
business trip he reenters the scope of his employment and 
responsibility attaches; however, very minor deviations 
are disregarded or considered as part of the employment 
agreement. Carter v. Burn Constr. Co., 1973-NMCA-156, 
85. N.M. 27, 508 P.2d 1324, cert. denied, 85 N.M. 5, 508 
P.2d 1302. 

Injuries compensable where employer furnishes 
transportation to and from work. — Ordinarily inju- 
ries sustained by an employee while.on his way to work 
or after leaving are not compensable; however, one excep- 
tion to the rule is where the employer agrees to and does 
furnish transportation to and from work. Carter v. Burn 
Constr, Co., 1973-NMCA-156, 85 N.M. 27, 508 P.2d 1324, 
cert. denied, 85 N.M. 5,508 P.2d 1302. 


Citizen employed by deputy sheriff not employee 


of county. — A deputy sheriff is without power to hire a 
citizen to direct traffic and where such citizen is killed by 
an automobile while so doing, no recovery may be had for 
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his death under the Workmen's [Workers'] Compensation 
Act on the ground that he was an employee of the county. 
Eaton v. Bernalillo Cnty., 1942-NMSC-040, 46 N.M. 318, 
128 P.2d 738. 

Implied authority of foreman related to drilling 
duties only. —.Where foreman lacked authority from 
the company to deliver the car back to Farmington and 
employee per request:of foreman helped in‘return of car, 
that the foreman of the crew had implied authority to 
direct the crew to do those things which were required 
of them was held immaterial as this related to their du- 
ties in drilling the well, and had nothing to do with’ the 
disposition of the shuttle car; therefore, accident did not 
arise out of and in the course of claimant's employment 
but was incidental to assisting foreman in actions taken 
in an individual capacity. Covington v. Rutledge Drilling 
Co.; 1962-NMSC-155, 71 N.M. 120, 876 P.2d 180. 

Injuries arising out of risks or conditions per- 
sonal and not out of a risk peculiar to the employment, do 
not "arise out of" the employment unless the employment 
contributes to the risk or aggravates the injury, and those 
injuries within the category of risks personal to the claim- 
ant are universally held to be noncompensable. Berry v. 
J.C. Penney Co,, 1964-NMSC-153, 74 N.M. 484, 394 P.2d 
996. 

Accident when employee not doing anything for 
employer not compensable. — An accident occurring 
upon a public way, when the employee is not doing any- 
thing for the employer by reason of the employment, is not 
compensable "because not arising out of his employment," 
and not occurring in the "course of his employment," un- 
less the negligence of the employer was the proximate 
cause. Martinez v. Fidel, 1956-NMSC-028, 61 N.M. 6, 293 
P.2d 654. 

Truck driver who developed pneumonia as result 
of defective truck, which discharged excessive amount 
of smoke and gases, furnished by employer, was entitled to 
compensation under this act. Stevenson v. Lee Moor Con- 
tracting Co,, 1941-NMSC-033, 45 N.M. 354, 115 P.2d 342. 

Test in determining when one is employed as farm 
laborer to be covered by this act is the general nature 
and purpose of his employment and not the particular 
items of work. Koger v. A.T: Woods, Inc., 1934-NMSC-020, 
38 N.M. 241, 31 P.2d 255. 

Employment in timber cutting. — An accident to a 
workman [worker] employed in a forest, caused by a fall- 
ing tree, and resulting in his death, arose out of his em- 
ployment. Merrill v. Penasco Lumber Co,, 1922-NMSC-008, 
27 N.M. 632, 204 P, 72 (decided under former law). 


III. INJURY BY ACCIDENT, 


Intentional tort of co-worker. — When a co-worker 
commits an intentional tort against another worker, such 
an incident will be considered accidental, and within the 
scope of the Workers' Compensation Act, where the em- 
ployer did not intentionally or willfully engage in conduct 
leading to the incident resulting in the worker's injury, or 
where the co-worker's intentional conduct cannot be im- 
puted to the employer under the alter ego theory. Griego 
v, Patriot Erectors, Inc., 2007-NMCA-08, 141 N.M. 844, 161 
P.3d 889, cert. denied, 2007-NMCERT-004, 141 N.M. 569, 
158 P.3d 459. 

Accidental injury to permit recovery. — This sec- 
tion requires that there must be an injury caused by acci- 
dent, an "accidental injury," to permit recovery. Aranbula 
v. Banner Mining Co., 1945-NMSC-032, 49 N.M. 253, 161 
P.2d 867. . 

Nature of accidental injury. — Accidental injuries 
may arise without the usually attending factors of nar- 
row limits of time for the beginning and completion of the 
injury, or without unusual, or extraordinary conditions of 
employment not common to others, but there must be an 
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accident, as distinguished from common occupational, or 
industrial, sickness or disease. Aranbula v. Banner Min- 
ing Co,, 1945-NMSC-082, 49 N.M, 253, 161 P.2d 867. 

Term "accidental injury" as used in Workmen's 
[Workers'] Compensation Act should be liberally con- 
strued in favor of the compensation claimant; "injury ‘by 
accident"has been construed to mean nothing more than 
an accidental injury of an’ "accident" as the word is ordi- 
narily used, and denotes an unlooked for mishap or some 
untoward event which is not expected or designed; the 
meaning of "accident" is not limited to sudden injuries, nor 
is its meaning limited by any time test; the unintended 
result ofan intentional act of the person injured may be 
an "accident" within the meaning of our compensation act. 
Gilbert v. E.B. Law & Son, Inc. ,;1955-NMSC-083, 60 N.M. 
101; 287 P.2d 992, 

In sense of this section, accidental injury or acci- 
dent is an unlooked for mishap, or untoward event which 
is not expected or designed. Ortiz v. Ortiz & Torres Dri- 
Wall Co,, 1972-NMCA-005, 83 N.M. 452, 493 P.2d 418. 

It is unnecessary that workman [worker] be sub- 
jected to unusual or extraordinary condition or haz- 
ard not usual to his employment for an injury to bean ac- 
cidental injury under the compensation act. Ortiz.v. Ortiz 
& Torres Dri-Wall Co., 1972-NMCA-005, 83 N.M. 452, 493 
P.2d 418. 

The term "injury by accident" as employed in this 
section means nothing more than an accidental injury, 
or an accident, as the word is ordinarily used; it denotes 
an unlooked for mishap, or an untoward event which is 
not expected or designed. Aranbula v. Banner Mining Co., 
1945-NMSC-032, 49 N.M. 258, 161 P.2d 867 (decided un- 
der former law). 

The "by accident" requirement is now deasisd sat- 
isfied in most jurisdictions either if the cause was of 
an accidental character or if the effect was the unexpected 
result of routine performance of the claimant's duties, Ac- 
cordingly, if the strain of claimant's usual exertions causes 
collapse from back weakness, the injury is held accidental. 
Ortiz v. Ortiz & Torres Dri-Wall Co,, 1972-NMCA-005, 83 
N.M. 452, 493 P.2d 418. 

Accident must result from risk incident to em- 
ployment. — Before an injury may be said to be com- 
pensable as "arising out of employment," the accident 
causing the injury must result from a risk reasonably 
incident to the employment; a risk common to the pub- 
lic generally and not increased in any way by the circum- 
stances of the employment is not covered by the act; but 
it is not necessary that a workman [worker] be subjected 
to an unusual or extraordinary condition, not usual to his 
employment, for an injury sustained to be termed an ac- 
cidental one under the law, Gilbert v. H.B, Law & Son, Inc., 
1955-NMSC-083, 60 N.M. 101, 287 P.2d 992, 

Causal connection between employment and 
accident, — Under this section, there must not only 
have been a causal connection between the employment 
and the accident, but the accident must result from a 
risk incident to the work itself, Berry v, J.C. Penney Co., 
1964-NMSC-153, 74 N.M. 484, 894 P.2d 996. 

Where fall not result of risk involved in employ- 
ment, — Claimant's idiopathic fall on employer's concrete 
floor and injury were not the result of a risk involved in 
his employment or incident to it. Luvaul v. A. Ray Barker 
Motor Co,, 1968-NMSC-152, 72 N.M. 447, 884 P.2d 885, 

Malfunction of body as accidental injury. — Based 
upon the reasoning of these cases, a malfunction of the 
body itself, such as a fracture of the disc or tearing a liga- 
ment or blood vessel, caused or accelerated by doing work 
required or expected in employment, is an accidental in- 
jury within the meaning and intent of the compensation 
act. Ortiz v, Ortiz & Torres Dri-Wall Co,, 1972-NMCA-005, 
83 N.M, 452, 493 P.2d 418, 
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Compensation denied where present condition 
natural progression of preexisting one. — Compen- 
sation denied as claimant did not suffer a myocardial 
infarction while working, as his present condition is the 
result of the natural progression of his preexisting heart 
condition. Thompson v. Banes Co., 1962-NMSC-143, 71 
N.M. 154, 376 P.2d 574. » 

Silicosis not accident. — While workmen's [workers'] 
compensation acts are given a liberal interpretation in fa- 
vor of the workman [worker], silicosis does not fall within 
the purview of an injury by accident. Aranbula v. Banner 
Mining Co., 1945-NMSC-032,: 49 N.M. 253; 161 P.2d 867. 

Silicosis is occupational disease, — Silicosis ac- 
quired over a period of years and without the element 
of excessive exposure and sudden and unexpected occur- 
rence of injury or illness is an occupational disease and 
not an injury by accident. Aranbula v. Banner Mining Co., 
1945-NMSC-082, 49 N.M. 253, 161 P.2d 867. 

Injury may result from inhaling gases for days. 
— An injury, to be compensable under this act, need not 
result momentarily. It may be the result of inhaling gases 
for hours or days, Stevenson v. Lee Moor Contracting Co., 
1941-NMSC-083, 45 N.M. 354, 115 P.2d 342. 

Contract with employees to operate indepen- 
dently, — All employers covered by Workmen's [Workers'] 
Compensation Act operate under it unless by contract 
with employees they show intention to operate indepen- 
dently of it. 1931-32 Op. Att'y Gen. No, 31-213, 

Contractor with less than three employees. — Ex- 
cept as provided in this section, a contractor is not subject 
to the Workmen's [Workers'] Compensation Act though 
engaged in extrahazardous activity unless he expressly 
elects to come under it, if he has less than four (three) 
employees. 1945-46 Op. Att'y Gen. No. 45-4711 (rendered 
under former law), 

Certain governmental units may be subject to this 
act if engaged in extrahazardous occupations or pursuits 
and if the employer and employees have either expressly or 
impliedly accepted and agreed to be bound by the act. 1961- 
62 Op. Att'y Gen. No. 61-16 (rendered under former law). 

State department is not subject to the Workmen's 
[Workers'] Compensation Act as to office employees 
and others in nonhazardous occupation and may not elect 
to come under the act or to such employees. 1951-52 Op. 
Att'y Gen. Nos. 5598, 5599 (rendered under former law). 

Applies to state educational institutions. — The 
Workmen's [Workers'] Compensation Act applies to state 
educational institutions whether employees are working 
on a farm or ranch, custodians or teaching in classrooms 
where dangerous substances are used, 1931-32 Op. Att'y 
Gen. No, 31-299. 

Municipal board of education is not liable under 
Workmen's [Workers'] Compensation Act. 1957-58 
Op. Att'y Gen. No. 57-310. 

Workmen's [Workers'] compensation insurance 
may be carried by board of education. 1957-58 Op. 
Att'y Gen. No. 57-310, 

State and political subdivisions. — It was apparent 
legislative intention that the state and its political subdi- 
visions should come within provisions of the Workmen's 
[Workers'] Compensation Act if it employs any workmen 
at all in dangerous pursuits when legislature deleted the 
words "As many as four" by amendment in 1933. 1943-44 
Op. Att'y Gen. No, 43-4224. 

Employees of state insane asylum, not: engaged in 

"extrahazardous occupation," may be brought under the 
law by mutual agreement. 1931-32 Op. Att'y Gen. 90 (ren- 
dered under former law). 

Members of voluntary fire department without 
some contract of employment with city are not entitled 
to benefits of Workmen's [Workers'] Hclniperig eit phe 
1931-32 Op, Att'y Gen. No, 32-477. 4 
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Mounted patrol trooper not under color of em- 
ployment agreement. — A trooper or officer of the New 
Mexico mounted patrol, in carrying out duties as pro- 
vided, is without question engaging in extrahazardous 
activities. However, such extrahazardous duty is not being 
performed under any color of an employment agreement. 
1957-58 Op. Att'y Gen. No. 57-41 (rendered under former 
law). 

Except while under direct supervision of state 
police officer. — Workmen's [Workers'] compensation 
coverage includes New Mexico mounted patrol members 
should they become injured while working under the di- 
rect supervision of a state police officer. 1957-58 Op. Att'y 
Gen. No. 58-218. 

Compensation for layman acting as posseman. 
There can be no question that any citizen, whether he be 
a sheriff's posseman, layman or of any other status, who 
would be legally subject to an assistance call of posse co- 
mitatus and who was indeed duly and legally so called, 
and who in the course of such duties was injured, would 
be included in workmen's [workers'] compensation. 1957- 
58 Op. Att'y Gen. No, 58-218. 

While interstate truckers need not carry work- 
men's [workers'] compensation, the workmen [work- 
ers] and employer may elect to come under the law by 
voluntary agreement. 1937-38 Op. Att'y Gen. No. 37-1511. 

Law reviews. — For note, "Harmon v, Atlantic Rich- 
field Co.: The Duty of an Employer to Provide a Safe Place 
to Work for the Employee of an Independent Contractor," 
see 12 N.M.L. Rev. 559 (1982). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992), 

For note, "Trends in New Mexico Law 1994-95: Workers' 
Compensation Law — New Mexico Clarifies the Meaning 
of a Special Employer from a Statutory Employer: Rivera 
v. Sagebrush Sales, Inc.," see 26 N.M. L. Rev. 655 (1996). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 44, 47, 116 to 136, 157. 

General or special employer's liability for compensa- 
tion to injured employee, 3 A.L.R. 1181, 34 A.L.R. 768, 58 
A.L.R, 1467, 152 A.L.R. 816. 

Application to employees engaged in farming, 7 A.L.R. 
1296, 18 A.L.R. 955, 35 A.L.R. 208, 43 A.L.R. 954, 107 
A.L.R. 977, 140 A.L.R. 399. 

Property-owner's liability for injury to workmen en- 
gaged in building or repairing structure under provisions 
as to casual employment, 15 A.L.R. 735, 33 A.L.R. 1460, 60 
A.L.R. 1195, 107 A.L.R. 934. 

Construction of provisions directed against noninsuring 
or self-insuring employers, 18 A.L.R. 267. 

General discussion of the nature of the relationship of 
employer and independent contractor, 19 A.L.R. 226, 

Circumstances under which existence of relationship 
of employer and independent contractor is predicable, 19 
A.L.R. 1168. 

Elements bearing directly upon the quality of a contract 
as affecting the character of one as independent contrac- 
tor, 20 A.L.R. 684. 

Window washer as casual employee, 28 A.L.R, 624, 

Workmen's compensation: applicability to charitable in- 
stitutions, 30 A.L.R. 600. 

Concurrent or joint employment by several, 30 A.L.R. 
1000, 58 A.L.R. 1395. 

Effect of kinship or family relationship between parties, 
33 A.L.R. 585. 

Workmen's compensation: what is casual employment, 
33 A.L.R. 1452, 60 A.L.R. 1195, 107 A.L.R. 934. 

Teamster as independent contractor under Workmen's 
Compensation Act, 42 A.L.R. 607, 43 A.L.R. 1312, 120 
A.L.R. 1031. 

Independence of contract considered with relation to 
scope and construction of statutes, 43 A.L.R. 346. 
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Ownership of leased or rented property as constituting 
business, trade or occupation within Workmen's Compen- 
sation Act, 50 A.L.R. 1176. 

Constitutionality of provisions applicable to public of- 
ficers or employees, 53 A.L.R. 1290. 

Municipal corporation as an employer, 54 A.L.R. 788. 

One doing work under a cost plus contract as an inde- 
pendent contractor, or a servant or an agent, 55 A.L.R. 
291. 

One in general employment of contractee, but who at 
time of accident was assisting or cooperating with, an in- 
dependent contractor, as employee of former or latter for 
the time, 55 A.L.R. 1268. 

Whether character of work undertaken is part or pro- 
cess of principal's trade or business within Workmen's 
Compensation Act, 58 A.L.R. 882, 105 A.L.R. 580. 

Nurse as independent contractor or servant, 60 A.L.R. 
303. 

Applicability of workmen's compensation to injuries 
sustained while flying, 62 A.L.R. 229. 

Right as against vehicle owner, of one not in his general 
employment, injured while assisting in remedying condi- 
tions due to accident to automobile or truck in highway, 
72 A.L.R, 1284. 

One employed. by servant in emergency as servant of 
the master, 76 A.L.R. 971. 

Independent contractors and Workmen's Compensation 
Act, 78 A.L.R, 493. 

Helper, assistant or substitute for an employee as him- 
self an employee, 80 A.L.R. 522. 

Continuity and duration of employment required by 
provision making applicability of act depend on number of 
persons employed, 81 A.L.R, 1232. 

"Seasonal" employment within provisions of Workmen's 
Compensation Act, 93 A.L.R. 308. 

Construction and application of term "business" as used 
in provision of Workmen's Compensation Acts, 106 ALR. 
1502. 

Evasion or avoidance of requirements of Workmen's 
Compensation Act, effect of intent as to, on status of inde- 
pendent contractor as distinguished from employee, 107 
A.L.R. 855. 

National bank or receiver thereof as within state Work- 
men's Compensation Act, 118 A.L.R. 1454, 

Federal property within state, injury occurring on, or in 
connection with contracts in relation to, applicability of 
state Workmen's Compensation Act, 153 A.L.R. 1050. 

Musicians or other entertainers as employees of hotel 
or restaurant in which they perform, within Workmen's 
Compensation Act, 158 A.L.R. 915, 172 A.L.R. 325. 

Coverage of industrial or business employee when per- 
forming under orders, services for private benefit of em- 
ployer or superior, or officer, representative or stockholder 
of corporate employer, 172 A.L.R. 378. 

Constitutional or statutory provision referring to "em- 
ployees" as including public officers, 5 A.L.R.2d 415. 

Voluntary payment of compensation under statute 
of one state as bar to claim or ground for reduction of 
claim of compensation under statute of another state, 8 
A.L.R.2d 628. 

Status of gasoline and oil distributor or dealer, as agent, 
employee or independent contractor or dealer, 83 A:L.R.2d 
1282. 

Workers' compensation immunity as extending to one 
owning controlling interest in sap ones corporation, 30 
A.L.R.4th 948. 

Employee's injuries sustained in use of Eoanlover s 
restroom as covered by workers' compensation, 80 
A.L.R.5th 417. 

99 C.J.S. Workmen's Compensation §§.37 to 58. 
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52-1-3. Workers' compensation coverage; coverage by state agencies. 


A.. The risk management division of the general services department shall provide orRene 
compensation coverage for all public employees, as defined in the Workers’ fompensation.s Act, ab 
all state agencies regardless of the hazards of their employment. 

B.. The director of the risk management division shall ascertain the most economical means of 
providing such coverage and may secure a policy or policies of insurance to provide the coverage 
required. The director of the risk management division shall collect or transfer funds from each 
agency to cover the agency's respective share of the cost of the coverage. 

C. The director of the risk management division shall determine the possibilities for inelwaieg 
school districts under uniform Rovernas mh the methods of administration therefor. 

D. For purposes of this section, "state" or "state agency" means the state of New Mexico or any 
of its branches, agencies, departments, ee instrumentalities or institutions. 


History: 1953 Comp., § 59-10-2.1, enacted by Laws the state could not be both employer and third party tort- 


1977, ch. 385, § 15; 1978, ch. 166, § 15; 1979, ch. 199, feasor in an action against the Highway Department by 
§ 1; 1987, ch. 235, § 4. employees of the public defender's department who were 
Repeals and reenactments. — Laws 1977, ch. 385, injured while traveling in the course of their employment, 

§ 15, repealed former 59-10-2.1, 1953 Comp., relating to and the "dual persona" doctrine did not apply to extend 
coverage by state agencies for workmen's compensation immunity to Highway Department under the exclusive 
insurance, and enacted a new 59-10-2.1, 1953 Comp. remedy provisions of the Workers'’ Compensation Act. 
Singhas v. N.M. State Hwy. Dep't, 1995-NMCA-089, 120 

ANNOTATIONS NM. 474, 902 P.2d 1077, aff'd, 1997-NMSC-054, 124 N.M. 


42, 946 P.2d 645. . 
Public officer not entitled to benefits. — Prior to 
1972, members of the New Mexico state labor and indus- 


School district is a political subdivision of the 
state created to aid in the administration of education, 
and subject to the immunities available to the state itself. 


McWhorter v. Board of Educ., 1958-NMSC-015, 63 N.M. trial commission, the state fair commission, the racing 
421, 320 P.2d 1025. commission and the livestock board, were all public offi- 
School district subject to act. — Although a school cers, not employees, and not entitled to benefits under this 
district is subject to the provisions of the Workmen's act. 1968 Op. Att'y Gen. No, 68-109. 
[Workers'] Compensation Act, there is no authority to School bus drivers in San Miguel county are em- 
support the contention that a suit can be brought with- ployees of county tel to come within the provisions of 
out the consent of the state. McWhorter v. Board of Educ., the Workmen s [Workers'] Compensation Act. 1959-60 Op. 
1958-NMSC-015, 63 N.M. 421, 320 P.2d 1025. Att'y Gen. No. 60-202. 
Applicability of exclusivity rule. — Employees of Volunteer fire department. — The village of Hatch 
the public defender's department who were injured in the need not pay premiums upon insurance for workmen's 
course of their employment were employees of the state [workers'] compensation coverage for personnel of the 
for purposes.of the exclusive remedy provisions of the volunteer fire department. 1955-56 Op. Att'y Gen. No, 56- 
Workers' Compensation Act, and the exclusivity rule ap- 6505. 
plied to tort claims asserted against the State Highway Am, Jur. 2d, A.L.R, and C.J.S. references. — 82 Am. 
Department by such employees. Singhas v. N.M. State Jur, 2d Workers’ Compensation $§ 59, 60. 
Hwy. Dep't, 1995-NMCA-089, 120 N.M. 474, 902 P.2d Constitutional or statutory provisions referring to "em- 
1077, aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645, ployees" as including public officers, 5 A.L.R.2d 415. 
Because the State Highway Department is not recog- 99 C.J.S. Workmen's Compensation §§ 27 to 37. 


nized by law as a legal entity distinct from the state itself, 


52-1-3.1. Public employee. 


A. As used in the Workers' Compensation Act, unless otherwise provided, "public employee" 
means any person receiving a salary from, and acting in the service of, the state or any county, 
municipality, school district, drainage, irrigation or conservancy district, public institution or ad- 
ministrative board, including elected or appointed public officers. 

B. "Public employee" includes an unpaid health professional deployed by the department of 
health within New Mexico in response to a declared public emergency or public health emergency 
or deployed by the department of health outside New Mexico in response to a request for emer- 
gency health personnel made pursuant to the Emergency Management Assistance Compact [12- 
10-14 and 12-10-15 NMSA 1978]; provided that, for purposes of the Workers' Compensation Act: 

(1) the department of health shall be considered to be the employer of the person; 
(2) the person's average weekly wage, for the. purpose of calculating compensation, shall 
be considered to be the average weekly wage for similar services performed by paid workers i in like 
employment; and 
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(3) the person shall not be considered an employee i in the calculation of any fee pursuant 
to Section 52-5-19 NMSA 1978. 
C, "Public employee" does not include an independent contractor. 


History: 1978 Comp., § 52-1-3.1, enacted by Laws The 2007 amendment, effective June 15, 2007, added 
1979, ch. 199, § 2; 1989, ch. 263, § 3; 2007, ch. 328, § 1. Subsection B. 


52-1-4. Filing certificate of insurance coverage or other evidence of 
| coverage with workers' compensation administration; 
exemptions from requirement. 


A. Every employer subject to the Workers' Compensation Act‘shall direct his insurance carrier 
to file, and the insurance carrier shall file, in the office of the director evidence of workers' com- 
pensation insurance coverage in the form of a certificate containing that information required by 
regulation of the director. The required certificate must be provided by an authorized insurer as 
defined in Section 59A-1-8 NMSA 1978, In case any employer is able to show to the satisfaction of 
the director that, he is financially solvent and that providing insurance coverage is unnecessary, 
the director shall issue him a certificate to that effect, which shall be filed in lieu of the certificate 
of insurance. The director shall provide by regulations the procedures for reviewing, renewing 
and revoking any certificate excusing an employer from filing a certificate of insurance, including 
provisions permitting the director to condition the issuance of the certificate upon the employer's 
proving adequate security. : 

B. Any certificate of the director filed under the provisions ob this section shall show the post 
office address of such employer. 

C. Every contract or policy insuring against liability for wathals compensation benefits or 
certificate filed under the provisions of this section shall provide that the insurance carrier or the 
employer shall be directly and primarily liable to the worker and, in event of his death, his depen- 
dents, to pay the compensation and other workers' compensation benefits for which the employer 
is liable. 

D, In the event of an insurance policy cancellation, the workers' compensation insurance car- 
rier shall file notice to the director within ten days of such cancellation on a form approved by the 
director. 


History: 1978 Comp., § 52-1-4, enacted by Laws 86, 547 P.2d 569, aff'd, 1976-NMSC-022, 89 N.M. 252, 550 


1987, ch. 235, § 5; 1989, ch. 263, § 4; 1990 (2nd §.S.), P.2d 264. 
ch. 2, § 2. Purpose under elective act such as this is to 
Repeals and reenactments. — Laws 1987, ch. 235, cause the employer to obtain compensation protection, 
$8 5 repealed former 52-1-4 NMSA 1978 as amended by It is contrary to legislative intent that any technical de- 
Laws 1986, ch. 22, § 2, and enacted a new 52-1-4 NMSA lay which in no way prejudices a claimant would give 
1978. rise to a common-law suit. Quintana v. Nolan Bros., 
Cross references. — For employers of private domes- 1969-NMCA-083, 80 N.M. 589, 458 P.2d 841. 
tic servants or of farm and ranch laborers exempt from Purpose of mandatory filing requirement is to 
act, see 52-1-6 NMSA 1978. notify a workman [worker] that the employer has com- 
The 1990 (2nd S.S.) amendment, effective January 1, plied with the insurance requirements of the act; that 
1991, substituted "administration" for "division" in the the employer is subject to the provisions thereof and that 
catchline; added the present second sentence in Subsec- the workman [worker] is conclusively presumed to have 
tion A; in Subsection C, deleted "for which is" following accepted its provisions. Shope v. Don Coe Constr. Co., 
"certificate" near the beginning and substituted "workers" 1979-NMCA-013, 92 N.M. 508, 590 P.2d 656. 
for "worker's" near the end; deleted former Subsection D Frustration of legislative intent. — There is a point 
relating to exemptions for certain governmental entities; beyond which the mandatory provisions of the Work- 
and redesignated former Subsection E as Subsection D. men's [Workers'] Compensation Act cannot be ignored. If 
+% the mandatory provisions are disregarded altogether it is 
ANNOTATIONS . clear that the intention of the legislature would be totally 


frustrated. Security Trust v. Smith, 1979-NMSC-024, 93 
N.M. 35, 596 P.2d 248. 

Employee’ s remedies where employer fails to file. 
— If the employer utterly fails to comply with the provi- 
sions of the Workers' Compensation Act (this article), such 


Workmen's. [Workers'] Compensation Act is 
compulsory, not elective, and compliance may be ac- 
complished by filing an undertaking in the nature of in- 
surance, by filing a certificate in evidence thereof, or by 


qualifying as a self-insurer; the failure of an employer to 


comply in any. way constitutes a violation of the act and as by failing to obtain insurance or to properly file a cer- 
subjects him to a-claim in tort for negligence by an em- tificate of insurance, the employee has two options; she 


ployee. Montano v. Williams, 1976-NMCA-017, 89 N.M. may either file a workers’ compensation action or file an 
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action for common law remedies, to which she may attach 
a contract claim for wrongful discharge. Failure to com- 
ply with the act does not allow the employee to file both 
a workers' compensation action and a wrongful discharge 
action. Shores v. Charter Servs., Inc., 1987-NMSC-109, 106 
N.M. 569, 746 P.2d 1101. 

Workman [Worker's] right to common-law action 
conclusive. — Where the employer has actually failed to 
obtain insurance coverage and no insurance coverage ex- 
ists at the time the common-law action is filed, the work- 
man's [worker's] right to the common-law action is con- 
clusive. Shope v. Don Coe Constr. Co., 1979-NMCA-013, 92 
N.M. 508, 590 P.2d 656. 

Purpose of depriving noncomplying employer of 
common-law defenses under an elective act such as 
this is to cause the employer to obtain compensation pro- 
tection. It would seem contrary to legislative intent that 
any technical delay which in no way prejudices a claimant 
would give rise to a common-law suit. Mirabal v: Interna- 
tioal Minerals & Chem. Corp., 1967-NMSC-0438, 77 N.M. 
576, 425 P.2d 740. 

Standard in state for foreclosure of employee's 
common-law remedies is whether the employer has 
substantially complied with the Workmen's [Workers'] 
Compensation Act; strict compliance is not necessary. Se- 
curity Trust v. Smith, 1979-NMSC-024, 93 N.M. 35, 596 
P.2d 248. 

Substantial compliance. — The substantial compli- 
ance doctrine requires not only that the employer file 
proof of insurance coverage before the worker files a suit, 
but also that the employer actually had maintained work- 
ers' compensation for its employees as of the date of the 
injury in question. Peterson v. Wells Fargo Armored Ser- 
vices Corp., 2000-NMCA-0438, 129 N.M. 158, 3 P.3d 135, 
cert. denied, 129 N.M. 207, 4 P.3d 85. 

Employer's late filing of insurance policy not sub- 
stantial compliance. — Employer's late filing of a policy 
of insurance or a certificate of proof thereof with the clerk 
of the district court, (now superintendent of insurance), as 
required by this section, does not constitute substantial 
compliance with the Workmen's [Workers'] Compensation 
Act, where such filing occurred after the date of plaintiffs’ 
injuries and also after the date of the commencement in 
the federal court of plaintiffs' actions seeking common- 
law and statutory remedies other than those provided for 
by the Workmen's [Workers'] Compensation Act. Security 
Trust v, Smith, 1979-NMSC-024, 93 N.M. 35, 596 P.2d 248. 

Late filing after plaintiff has commenced suit 
may constitute substantial compliance with the 
mandatory filing requirements of this section, so as to 
force plaintiff to seek the exclusive remedies of the act, 
when plaintiff received actual notice of the policy's ex- 
istence before his filing. Baldwin v. Worley Mills, Inc., 
1980-NMCA-128, 95 N.M, 398, 622 P.2d 706, cert. denied, 
95 N.M. 426, 622 P.2d 1046 (1981), 

The "shall file" provision in this section is man- 
datory. Montano v. Williams, 1976-NMCA-017, 89 N.M. 
86, 547 P.2d 569, aff'd, 1976-NMSC-022, 89 N.M. 252, 550 
P.2d 264; Quintana v. Nolan Bros., 1969-NMCA-083, 80 
N.M. 589, 458 P.2d 841 (decided prior to the 1989 amend- 
ment). 

This section places duty of filing upon employer, 
not the insurer and if the employer pursued a course indi- 
cating there was no compensation insurance, it might be 
estopped to show there was coverage in fact, and might 
therefore subject itself to the liability resulting from the 
failure to provide insurance. Quintana v. Nolan Bros., 
1969-NMCA-083, 80 N.M. 589, 458 P.2d 841 (decided prior 
to the 1989 amendment), 

Failure to file would not deprive court of jurisdic- 
tion. — If an insurer, named as a defendant in a work- 
men's [workers'] compensation suit, was served pursu- 
ant to former 59-10-13.7, 1953 Comp., a failure to file the 
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policy pursuant to this section would not-deprive the court 
of jurisdiction over that insurer, Quintana v. Nolan Bros., 
1969-NMCA-083, 80 N.M. 589, 458 P.2d 841 (decided prior 
to the 1989 amendment). 

Delay in filing does not remove limitation on em- 
ployer's liability. — A delay in filing pursuant to this 
section. does not remove the limitation on the employer's 
liability because the statutory purpose is met when the 
employer obtains compensation protection for his work- 
men. Quintana v. Nolan Bros., 1969-NMCA-083, 80. N.M, 
589, 458 P.2d 841 (decided prior to the 1989 amendment). 

A delay in filing, pursuant to this section does not neces- 
sarily remove the limitations on the employer's liability 
found in Sections 52-1-6, 52-1-8 and 52-1-9 NMSA 1978. 
Quintana v, Nolan Bros., 1969-NMCA-083, 80 N.M. 589, 
458 P.2d 841 (decided prior to the 1989 amendment). 

Judicial approval is not necessary where em- 
ployer files insurance policy or a certificate in evi- 
dence thereof. Montano v. Williams, 1976-NMCA-017, 89 
N.M. 86, 547 P.2d 569, aff'd, 1976-NMSC-022, 89 N.M. 
252, 550 P.2d 264. 

No presumption that employee bound until em- 
ployer complies with requirements. — The employee 
could not be conclusively presumed to have accepted 
the provisions of the Workmen's [Workers'] Compensa- 
tion Act since the employer had not complied with its 
requirements, including insurance. Until there is a com- 
pliance with the requirements of the act relating to in- 
surance by the employer, then, no presumption arises 
that the employee is bound by the act. Addison v. Tessier, 
1957-NMSC-002, 62 N.M. 120, 305 P.2d 1067. 

Action at law lies in favor of employee against 
employer. — Where an employer did not carry work- 
men's [workers'] compensation insurance, nor had he 
relieved himself of such requirement as required by this 
section, the employer was not operating under the pro- 
visions of the act, and his employee, under such circum- 
stances, could not have been conclusively presumed to 
have accepted the provisions thereof. Consequently, ac- 
tion at law lies in favor of the employee and against the 
employer, and the defenses enumerated in 52-1-8 NMSA 
1978 were not available to employer. Addison v. Tessier, 
1957-NMSC-002, 62 N.M. 120, 305 P.2d 1067, 

When employer does not file insurance policy, the 
workman [worker] has a right to rely upon this conduct of 
the employer, and to choose which road to take for relief, 
that is, to follow either common law or the statute. Mon- 
tano v. Williams, 1976-NMCA-017, 89 N.M. 86, 547 P.2d 
569, aff'd, 1976-NMSC-022, 89 N.M, 252, 550 P.2d 264 (de- 
cided prior to the 1989 amendment). 

Insurance coverage created though policy not 
filed until after accident. — Where the actual policy 
purporting to provide the required coverage under this 
section for the period during which workmen's [workers'] 
accident took place was not filed with the district court 
until 40 days after the accident, but where the employer 
had continuous coverage under an identical policy and 
also had a letter of intent to renew the policy which was 
dated before the accident, a binding contract of insurance 
coverage had been created for the period during which the 
accident took place, and the workmen was precluded from 
bringing a suit for common-law negligence against em- 
ployer. Mirabal v. International Minerals & Chem. Corp., 
1967-NMSC-043, 77 N.M. 576, 425 P.2d 740. 

If common-law action is not filed prior to filing 
of insurance coverage, even if filed late, the workman 
[worker] does not escape the provisions of the act. Shope 
v. Don Coe Constr. Co., 1979-NMCA-018, 92 N.M. 508, 590 
P.2d 656, © 

Filing of insurance policy after injury as substan- 
tial compliance. — A technical delay in the filing of an 
insurance policy after an employee suffers an injury, but 
prior to a common-law action by the employee, does not 
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prejudice the plaintiff because it is substantial compli- 
ance with the insurance requirements of the Workmen's 
[Workers'] Compensation Act, and the workman [worker] 
has not been harmed or injured or placed in a disadvan- 
taged position. Montano v. Williams, 1976-NMCA-017, 89 
N.M. 86, 547 P.2d 569, aff'd, 1976-NMSC-022, 89 N.M. 
252, 550 P.2d 264. 

A technical delay in filing a workmen's [workers'] com- 
pensation policy after an employee suffered an injury, but 
prior to the time the employee filed his common law ac- 
tion, was substantial compliance with the insurance re- 
quirements of the Workmen's [Workers'] Compensation 
Act, Shope v. Don Coe Constr. Co., 1979-NMCA-013, 92 
N.M. 508, 590 P.2d 656. 

Election of coverage by sole proprietor. — A self- 
employed person must file either a sworn statement that 
he has elected to be covered under the Workers' Compen- 
sation Act as an employee/worker or file an insurance or 
security undertaking expressly stating that he is covered 
as an employee/worker under the act. Consequently, an in- 
surance certificate demonstrating a self-employed person 
or sole proprietor has purchased insurance for his work- 
ers is insufficient to demonstrate that the sole proprietor 
had elected to be considered a worker under the act for 
purposes of coverage. Junge v. John D. Morgan Constr. Co., 
1994-NMCA-106, 118 N.M. 457, 882 P.2d 48. 

When act no bar to tort action. — Allowing the 
Workmen's [Workers'] Compensation Act to stand as a bar 
to a tort action when the employer failed to file anything, 
or otherwise to comply with this section until after com- 
mencement of the tort action would abrogate this section. 
Security Trust v. Smith, 1979-NMSC-024, 93 N.M. 35, 596 
P.2d 248. . 

Employer may not invoke estoppel to bar em- 
ployee where knowingly carried no insurance. — 
Employer at all times knew that he did not carry work- 
men's [workers'] compensation insurance and had not 
relieved himself of so doing as provided by the act; there- 
fore, he is not in a position to invoke the doctrine of estop- 
pel as a bar to employee's cause of action. Addison v. Tes- 
sier, 1957-NMSC-002, 62 N.M. 120, 305 P.2d 1067. 

Workman [Worker] is. statutory beneficiary 
of workmen's [workers'] compensation insur- 
ance rather than insured, Herrera v. Springer Corp., 
1973-NMCA-041, 85 N.M. 6, 508 P.2d 1303, modified on 
other grounds, 197738-NMSC-057, 85 N.M. 201, 510 P.2d 
1072. 

Excess workers! compensation polices! — Excess 
workers’ compensation insurance policies are not rein- 
surance policies or indemnity policies excluded from the 
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Property and Casualty Insurance Guaranty Law (Chap- — 


ter 59A, Article 43 NMSA 1978), In re Mission Ins. Co., 
1991-NMSC-080, 112 N.M. 4383, 816 P.2d 502. 

Excess workers' compensation policies are not excepted 
from coverage under Subsection C of Section 59A-43-4 
NMSA 1978. In re Mission Ins. Co., 1991-NMSC-080, 112 
N.M. 438, 816 P.2d 502. 

Claims against insolvent insurers. — A self-insured 
employer who has a claim against an insolvent insurer 
may qualify such claim as a "covered claim" within the 
scope of the New Mexico Property and Casualty Insurance 
Guaranty Law (Chapter 59A, Article 48 NMSA 1978), In 
re Mission Ins. Co,, 1991-NMSC-080, 112 N.M. 433, 816 
P.2d 502. 

Operating under a certificate of solvency pursuant 
to this section cannot be equated with an insurance con- 
tract or policy. The certificate is simply a way of proving to 

the state that an employer can satisfy its obligation under 
the workers' compensation laws. In re Mission Ins. Co., 
1991-NMSC-080, 112 N.M. 433, 816 P.2d 502, | 

It is not necessary that injury should result mo- 
mentarily to be accidental. It may be the result of 
hours, even a day or longer, of breathing or inhaling gases, 
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depending upon the facts of the case. Hathaway v. N.M. 
State Police, 1953-NMSC-108, 57 N.M. 747, 263 P.2d 690; 
Stevenson v. Lee Moor Contracting Co., 1941-NMSC-038, 
45 N.M. 354, 115 P.2d 342. 

Strain caused by unusual exertion as accident. 
— Death in the ordinary course of employment, resulting 
from strain upon the heart caused by unusual exertion, is 
an accident within the meaning of the workmen's [work- 
ers'] compensation statutes. On the other hand, death oc- 
curring while in the discharge of usual duties, in a nor- 
mal manner without exceptional effort, is insufficient to 
establish a "mishap" or "fortuitous happening." Hathaway 
v. N.M, State Police, 1953-NMSC-108, 57 N.M. 747, 263 
P.2d 690. 

Complete coverage under same general policy for 
contractor and subcontractor. — Where both a public 
works contractor and a subcontractor elect to come within 
the provisions of the act, an arrangement may be worked 
out as a matter of contract wherein complete coverage may 
be had under the same general policy, provided that both 
the principal contractor and the independent contractor 
are parties to the insurance contract and are parties in- 
sured therein. Employees of the subcontractor would not 
be fully protected in a contract of insurance entered into 
merely between the insurer and the original contractor as 
the insured, notwithstanding the attachment of a rider 
to the original policy purporting to cover the employees 
of the subcontractor, unless the subcontractor is actually 
made a party to the insurance contract. 1939-40 Op. Att'y 
Gen. No. 39-3280. 

Filing requirement applies to public works. — A 
reading of the fact would seem to disclose an unequivocal 
legislative intent requiring those employers who elect to 
come under its provisions to file with the proper clerk of 
the district court "good and’ sufficient undertaking in the 
nature of insurance or security" for the payment of claims 
that might arise against the employer under the act, un- 
less this requirement is dispensed with by certificate of 
the proper district judge. This requirement would apply to 
public works. Construction of the work involved is such as 
to be classified as extrahazardous within the meaning of 
59-10-10 and 59-10-12, 1953 Comp. (now repealed). 1939- 
40 Op. Att'y Gen. No. 39-3280 (rendered under former 
law). 

School districts need not carry insurance on all 
their employees but may also carry multiple insurance 
on such employees as it chooses. 1943-44 Op. Att'y Gen. 
No, 43-4429, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 29, 177 to 182, 675. 

Insolvency of insurer or employer as affecting liability 
for compensation, 8 A.L.R. 1346. 

Power of commission to make award against self- 
insurer, 13 A.L.R. 1385. 

Subrogation of insurance carrier to rights of injured 
employee against third person causing injury, 19 A.L.R. 
782, 27 A.L.R. 493, 37 A.L.R. 838, 67 A.L.R. 249, 88 A.L.R. 
665, 106 A.L.R. 1040. 

Civil and criminal consequences of failure to insure or 
otherwise secure compensation, 21 A.L.R. 1428. 

Right of insurer under Workmen's Compensation Act to 
recover from employer, who has breached warranty, the 
amount it has been obliged to pay employee, 22 A.L.R. 
1481. 

Findings upon claim for compensation as binding upon 
insurance carrier, 28 A.L.R, 882. 

Insurance under Workmen's Compensation Act as coex- 
tensive with insured's liability under act, 45 A.L.R. 1329, 
108 A.L.R. 812. 

Provisions in relation to insurance in Workmen's Com- 
pensation Act, 68 A.L.R. 890, 105 A.L.R. 580, 151 A.L.R 
1368, 180 A.L.R, 1214. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§2-1-4,1 


Independent contractors or subcontractors, specific pro- 
visions of compensation acts in relation to insurance to 
protect employees, 105 A.L.R. 593, 

Third person! s negligence causing injury, right of i insur- 
ance carrier as against employee or his dependents, 106 
A.L.R. 1059, 

Right of insurance. company as’ to rejection of applica- 
tion for insurance in view of its public interest, 107 A.L.R. 
1421, 123 A.L.R. 139. 

Cancellation or attempt at cancellation of insurance, 
107 A.L.R. 1514. 

Policy of compensation insurance issued to individual 
as covering employees of partnership of which he is a 
member, 114 A.L.R. 724. 


52-1-4.1. Repealed. 


Repeals, — Laws 1999, ch. 172, § 4 repeals 52-1-4.1 
NMSA 1978, enacted by Laws 1979, ch. 368, § 2 and as 
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Right as between insurer of employer primarily respon- 
sible under compensation: act’ and insurer of employer 
secondarily liable under that act where injury was due to 
latter's negligence, 117 A.L.R, 571, 

Provision of workmen's compensation insurance policy 
with respect to notice of accident or claim, 123 A.L.R. 950, 
18 A.L.R.2d 443, 

Reinsurance of self-insurer, 1538 A.L.R. 967. 

Insurance carrier's liability for part of employer's liabil- 
ity attributable to violation of law or other misconduct on 
his part, 1 A.L:R.2d 407. 

Insurer's denial of renewal of policy, waiver and estop- 
pel, 85 A.L.R.2d 1410. 

‘99 C,J.S. Workmen's Compensation §§ 25, 37, 115 to 
119; 100 C.J.S. Workmen's Compensation §§ 353 to 377. 


filing insurance policy in office of director, effective June 1, 
1999. For provisions of former section, see 1991 Replace- 
ment Pamphlet. 


amended by Laws 1987, ch. 235, § 6, relating to fee for 


52-1-4.2. Controlled insurance plan; penalty. 


A. An owner or the principal contractor of a construction project may establish and admin- 
ister a controlled insurance plan, provided the covered project is a construction project, a plant 
expansion or real property improvements within New Mexico with an aggregate construction 
value in excess of one hundred fifty million dollars ($150,000,000) expended within a five-year 
period. As used in this section, "aggregate construction value" includes design, utilities, site 
excavation, construction costs of improvements to real property and acquisition of equipment 
and furnishings but does not include the cost of fees or charges associated with financing the 
construction project, 

B. Rolling wrap-ups are prohibited, Controlled insurance plans covering non- contiguous con- 
struction sites are prohibited. 

C. The owner shall include in any request for proposals for bids a notice that fieitidipdtion i in 
a controlled insurance plan is a requirement of the bid and shall provide a copy of the specifica- 
tions of the controlled insurance plan, The specifications shall include a statement of the bidding 
contractor's or subcontractor's responsibilities relative to the plan. 

D.. A dispute regarding which workers' compensation coverage or insurer is responsible shall 
be resolved by the administration. An administrative or judicial finding shall include appropriate 
reimbursement of benefit payments and expenses. For disputed cases as described herein, initial 
benefits shall be provided by the controlled insurance plan until such time as the coverage dispute 
is resolved. 

EK. An owner or principal contractor who enters into a contract for a controlled insurance plan 
shall file a copy of the contract and evidence of compliance with the requirements. of this sec- 
tion with the superintendent of insurance and the workers' compensation administration at least 
thirty days before the date on which the owner is to begin receiving bids or requests for proposals 
on the project. 

F. An owner or principal contractor using a controlled insurance plan shall distribute any proj- 
ect performance-based refunded premium or dividend to’each participating contractor and sub- 
contractor on a proportional basis if provided in the construction contract. 

G. An owner or principal contractor shall provide for a safety plan for an employee engaged i in 
the construction project when the employee is present at the construction project site. The owner 
or principal contractor of the construction project shall develop and carry out a health and safety 
program approved by the workers' compensation administration. The plan shall include a protocol 
that encourages return to work guidelines pursuant to the Workers' Compensation Act. 

H.. The owner or principal contractor of a construction h praject that uses a controlled insurance 
plan shall; 
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(1) establish a method for timely reporting of job-related injuries to the employer, the in- 
sured and the administration; 

(2) provide modifier experienced units statistical rating information and any other statis- 
tical information required by the superintendent of insurance for all contractors and subcontrac- 
tors, including losses and payroll, to the appropriate rating service within six months following the 
end of the annual policy period; 

(3) provide contractors or subcontractors or their representatives with actual and specific 
payroll audit data generated under the controlled insurance plan, as would be customarily pro- 
vided to the employer from a non-controlled insurance plan; and 

(4) provide the same access to information on injured employees as would customarily be 
available to the employer from a non-controlled insurance plan. 

I.. In addition to any other penalties provided under the law, a person found to have violated 
any requirement of this section shall be subject to a penalty pursuant to Section 52-1-61 NMSA 
1978. 


History: Laws 2003, ch. 263, § 2. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 263 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


52-1-5. Destruction of policies, bonds and undertakings. 


From and after the expiration of three years following the date of filing of any insurance policy 
or certificate thereof, bond or undertaking, pursuant to the provisions of Section 52-1-4 NMSA 
1978, the director may, in his discretion, authorize the destruction of such insurance policies, cer- 
tificates, bonds and undertakings. 


History: 1953 Comp., § 59-10-3.1, enacted by Laws ANNOTATIONS 
1955, ch. 137, § 1; 1965, ch. 255, § 2; 1979, ch. 36 ; 
1987, ok 235, : 7. an » 83 ‘ rion Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 


Jur, 2d Workers' Compensation §§ 464, 675. 


52-1-6. Application of provisions of act. 


A.. The provisions of the Workers' Compensation Act shall apply to employers of three or more 
workers; provided that act shall apply to all employers engaged in activities required to be li- 
censed under the provisions of the Construction Industries Licensing Act [Chapter 60, Article 18 
NMSA 1978] regardless of the number of employees. The provisions of the Workers' Compensation 
Act shall not apply to employers of private domestic servants and farm and ranch laborers. 

B. An election to be subject to the Workers' Compensation Act by employers of private domestic 
servants or farm and ranch laborers, by persons for whom the services of qualified real estate sales 
persons are performed or by a partner or self-employed person may be made by filing, in the office 
of the director, either a sworn statement to the effect that the employer accepts the provisions of 
the Workers' Compensation Act or an insurance or security undertaking as required by Section 52- 
1-4 NMSA 1978. 

C. Every worker shall be conclusively-_presumed to have accepted the provisions of the Work- 
ers' Compensation Act if his employer is subject to the provisions of that act and has complied with 
its requirements, including insurance. 

D. Such compliance with the provisions of the Workers' Compensation Act, including the provi- 
sions for insurance, shall be, and construed to be, a surrender by the employer and the worker of 
their rights to any other method, form or amount of compensation or determination thereof or to 
any cause of action at law, suit in equity or statutory or common-law right to remedy or proceed- 

‘ing whatever for or on account of personal injuries or death of the worker than as provided in the 
Workers' Compensation Act and shall be an acceptance of all of the provisions of the Workers' 
Compensation Act and shall bind the worker himself and, for compensation for his death, shall 
bind his personal representative, his surviving spouse and next of kin, as well ‘as the employer and 
those conducting his business during bankruptcy or insolvency. 
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E. The Workers' Compensation Act provides exclusive remedies. No cause of action outside the 
Workers' Compensation Act shall be brought by an employee or dependent against the employer 
or his representative, including the insurer, guarantor or surety of any employer, for any matter 
relating to the occurrence of or payment for any injury or death covered by the Workers' Compen- 
sation Act. Nothing in the Workers' Compensation Act, however, shall affect or be construed to af- 
fect, in any way, the existence of or the mode of trial of any claim or cause of action that the worker 
has against any person other than his employer or another employee of his employer, including a 
management or supervisory employee, or the insurer, guarantor or surety of his employer. 


History: 1978 Comp., § 52-1-6, enacted by Laws 
1990 (2nd S.S.), ch. 2, § 4. 

Repeals and reenactments. — Laws 1990 (2nd S.S.), 
ch. 2, § 4 repealed 52-1-6 NMSA 1978, as amended by 
Laws 1990 (2nd S.S.), ch. 2, § 3, and enacted a new section, 
effective January 1, 1992. 

Cross references. — For employees who come within 
act, see 52-1-2 NMSA 1978. 

For coverage by state agencies, see 2-1-3 NMSA 1978. 

For application of provisions of act to certain corpora- 
tions' employees, see 52-1-7 NMSA 1978. 

For right to compensation as exclusive, see 52-1-9 
NMSA 1978. 


ANNOTATIONS 
I. . GENERAL CONSIDERATION. | 
II. ACCEPTANCE OF THE ACT, 
Ill; EXCLUSIVE REMEDY. 
IV. EMPLOYERS COVERED. 
V. EMPLOYERS EXCLUDED. 


I, GENERAL CONSIDERATION. 


Section constitutionally enacted. — The claim that 
this section was enacted in violation of N.M. Const., art. IV, 
§ 16 is without merit. Varela v. Mounho, 1978-NMCA-086, 
92 N.M. 147, 584 P.2d 194, cert. denied, 92 N.M. 180, 585 
P.2d 324. 

Independent retaliatory discharge action al- 
lowed. — An employee who alleges that he or she was 
wrongfully discharged in retaliation for filing a workers' 
compensation action has:a cause of action for damages in- 
dependent from that set out in Section 52-1-28.2 NMSA 
1978 (civil penalty for retaliatory discharge). Michaels v, 
Anglo Am. Auto Auctions, Inc., 1994-NMSC-015, 117, N.M. 
91, 869.P.2d 279," > ' 

Claim must be against employer. — Claims based 
on the Occupational Disease Disablement Act or Workers' 
Compensation Act can be raised only against an employer. 
Garrity v. Overland Sheepskin. Co., 1996-NMSC-032, 121 
N.M..710, 917 P.2d 1382. 

No cause of action against insurer for refusal to 
pay medical claims, — An injured employee who is re- 
ceiving workmen's [workers'] compensation benefits and 
medical expenses from his employer or his insurer does 
not have a cause of action against the employer's insurer 
for a refusal of the insurer to pay some of the medical ex- 
penses ‘which the employee claims are owing. Dickson uv. 
Mountain States Mut. Cas. Co., 1982-NMSC-090, 98 N.M. 
479, 650 P.2d 1, 

Scope of act's immunity. — The immunity of an'em- 
ployee for an injury done to a fellow employee:is not lim- 
ited to negligent injury; rather, the provisions of the Work- 


disability benefits in addition to those provided by the 
Workmen's [Workers'] Compensation.Act. Segura v. Moly- 
corp, Inc., 1981-NMSC-116, 97 N.M. 18, 636 P.2d 284. 

Contract substituting less compensation scheme 
for act invalid. — A contract between an employer 
and employee providing that the Workmen's [Workers'] 
Compensation Act should not apply to their relation- 
ship, which substituted a scheme for less compensation 
for injury or death, was invalid as against public policy, — 
and the contract could not be introduced in evidence in 
a suit to recover compensation. Christensen v. Dysart, 
1938-NMSC-008, 42 N.M. 107, 76 P.2d 1. 

There is no express consent by state to be sued in 
a Workmen's [Workers'] Compensation proceeding involv- 
ing the state penitentiary and the consent is not to rest on 
implication. Day v. Penitentiary of N.M., 1954-NMSC-064, 
58 N.M. 391, 271 P.2d 831. 

Right of removal to federal court not waived by 
election of act, — The claimant's argument that the em- 
ployer elected to be governed by the laws of New Mexico, 
by having sought the protection afforded by the Work- 
men's [Workers'] Compensation Act and thus should not 
be able to remove a case thereunder to a federal forum 
was without merit since a state cannot constitutionally 
provide, by statute, an instrumentality whereby the right 
to remove a case to a federal tribunal can be waived. Va- 
lencia v. Stearns Roger Mfg. Co., 124 F. Supp. 670 (D.N.M. 
1954) (decided under former law). 

Failure to file did not waive venue or removal 
rights. — Failure to file an election not to accept the pro- 
visions of this article did not constitute an acceptance of 
the provision fixing venue of actions in the state court for 
recovery of benefits and did not waive any right to remove 
the cause to the federal court. Fresquez v. Farnsworth & 
Chambers Co., 238 F.2d 709 (10th Cir. 1956) (decided un- 
der former law). 

Injury subsequent to discharge. — Workers' Cont. 
pensation Law (Chapter 52, Article 1 NMSA 1978) isnot 
automatically terminated by the firing or quitting of an 
employee, but applies to injury occurring during a reason- 
able period while employeeowinds up affairs and: leaves 
premises. Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 
126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 
972 P.2d 351. 

Employer's loss of irri to tort, action. — 
An employer becomes vulnerable to a tort action by.an 
employee and loses the immunity of Subsection D if the 
employer possesses a second persona sufficiently indepen- 
dent from and unrelated to the status of employer. Sals- 


wedel v, Enerpharm, Ltd., 1988- NMCA-089, 107 N.M. 728, 


men's [Workers'] Compensation Act accord immunity for ~ 


all causes of action, all common-law rights and remedies, 
for negligence or wrong including intentional torts. Gal- 
legos v. Chastain, 1981-NMCA-014, 95 N,M. 551, 624 P.2d 
60, overruled in part by Delgado v. Phelps Dodge Chino, 
Ine., 2001-NMSC-034, 131 N.M, 272, 34 P.3d 1148, 
Contract for additional benefits permitted. — An 
employee may privately contract with his employer for 


764 P.2d 499, 

Tort law governs acts of hospital in treating em- 
ployee for accident. — Section 52-1-49 NMSA 1978 
coupled with this section and Section 52-1-56 NMSA 1978 
clearly demonstrate a legislative intent that ordinary tort 
law, except as modified by said Sections 52-1-49 and 52-1- 
56 NMSA 1978, shall govern the tortious acts of medical 
personnel and hospitals charged with the care and treat- 
ment of an employee for a compensable accident. Security 


Ins.’ Co. v. ea 1975-NMSC-052, 88 NN 292, 540 
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Shot while at work as in course of employment. 
— Where the mentally disturbed. husband was aroused by 
an act of decedent while he was at work, and the husband 
then went to the employer's premises while decedent was 
there at work, and shot him, the risk was connected with 
the employment:and the injury arose out of the employ- 
ment, Hence, the exclusionary provision of the insurance 
policy precludes recovery where policy excludes "injury 
arising out of, or in the course of, any employment," and 
plaintiff is seeking to. recover the remaining balance un- 
paid after recovery under the workmen's [workers'] com- 
pensation law. Roskell v. Prudential iets Co, of Am.,'529 
F.2d 1 (10th Cir, 1976). 

Juror who suffers accidental i injury while in per- 
formance of his duties is not entitled to.an award of 
compensation for his injury. Seward v. County of Berna- 
lillo, 1956-NMSC-032, 61 N.M. 52, 294 P.2d 625. 


Il, ACCEPTANCE OF THE ACT, 


Workers' Compensation Act is compulsory, not 
elective, and compliance may be accomplished by fil- 
ing an undertaking in the nature of insurance, by filing 
a certificate in evidence thereof, or by qualifying as a 
self-insurer; the failure of an employer to comply in any 
way constitutes a violation of the act and subjects him to 
a claim in tort for negligence by an employee. Montano 
v. Williams,.1976-NMCA-017, 89 N.M. 86, 547 P.2d 569, 
aff'd, 89 N.M. 252, 550 P.2d 264. 

Presumed acceptance of act..— In view of the con- 
clusive presumption provided for by Laws 1929, ch. 113, 
§ 4 (now repealed), an employee could assume that unless 
employer filed a rejection of the act with the county clerk, 
it was accepted according to its terms. Points v, Wills, 
1939-NMSC-041, 44 N.M. 31, 97 P.2d 374. 

Employer conclusively presumed to accept act 
where not exempted, — Where an employer had not 
exempted himself from the operation of the Workmen's 
{Workers']. Compensation Act, he is conclusively pre- 
sumed to have accepted its provisions, Addison v. Tessier, 
1957-NMSC-002, 62 N.M, 120, 305 P.2d 1067 (decided un- 
der former law). 

Employee presumed to accept act where em- 
ployer followed act requirements. — If an employer 
had been carrying insurance, or had relieved himself 
from so doing, as required by the act, it would have been 
conclusively presumed that the employee had himself 
accepted the provisions of the act,.and an action at law 
could not have been maintained because in that.case the 
remedy under said act is exclusive. Addison v.' Tessier, 
1957-NMSC-002, 62 N.M, 120, 305 P.2d 1067... 

Where act not followed, no presumption and ac- 
tion. at law lies..— Where, an employer did not carry 
workmen's. [workers'] compensation insurance, nor had 
he relieved himself of such requirement as required by 
Section 52-1-4, NMSA 1978, the employer was not oper- 
ating under the provisions of the act, and his employee, 
under such circumstances, could not have been: conclu- 
sively presumed to have accepted the provisions thereof. 
Consequently, action at, law lies in favor of the employee 
and against the employer, and the defenses enumerated 
in Section 52-1-8 NMSA 1978 were not available to em- 
ployer, Addison v, Tessier, 1957-NMSC-002, 62 N.M.:120, 
305 P.2d 1067 (decided under former law). 

The employee could not be conclusively presumed to 
have accepted the provisions of the Workmen's [Workers'] 
Compensation Act since the employer had, not complied 
with its requirements, including insurance. Until there is 
a compliance with the requirements of the act relating to 
insurance by the employer, then, no presumption arises 
that the employee is bound by the act, Addison v. Tessier, 
1957-NMSC-002,.62 N.M. 120, 305 P.2d 1067. 
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Employer cannot invoke estoppel to bar employ- 
ee's action. — Employer at all times knew that he did 
not carry workmen's [workers'] compensation insurance 
and had not relieved himself of so doing as provided by 
the act; therefore, he is not in a position to invoke the doc- 
trine of estoppel as a bar to employee's cause of action. 
Addison v. Tessier, 1957-NMSC-002, 62'N.M. 120, 305 P.2d 
1067. 

Failure of employer to comply with the filing pro- 
visions. — Where an employer did not substantially com- 
ply with the filing provisions of the Workers' Compensa- 
tion Act, the exclusive remedy provisions of this section 
and Sections 52-1-8 and 52-1-9 NMSA 1978 did not apply 
to bar a wrongful death action against the employer. Peter- 
son v, Wells Fargo Armored Servs, Corp., 2000-NMCA-043, 
129 N.M. 158, 3 P.3d 135, cert. denied; 129 N.M. 207, 4 
P.3d 35. 

Act became operative unless contract provided 
otherwise. — As soon as a person entered another's 
employ the act became operative, unless the contract of 
employment provided the act should not apply or written 
notice was given to that effect. Jones v. George F. Getty Oil 
Co.,92 F.2d 255 (10th Cir. 1937), cert. denied, 303 U.S. 644, 
58 S, Ct. 644, 82 L. Ed. 1106 (1938). 

Where decedent did not affirmatively elect not 
to accept provisions of act, nor was such election 
denied, decedent accepted the provisions of the Work- 
men's [Workers'] Compensation Act and plaintiff is bound 
thereby. Shope v. Don Coe Constr. Co,,1979-NMCA-013, 92 
N.M. 508, 590 P.2d 656. 

Delay in filing does not remove limitation on li- 
ability. — A delay in filing pursuant to Section 52-1-4 
NMSA 1978 does not remove the limitation on the em- 
ployer's liability because the statutory purpose is met 
when the employer obtains compensation protection for 
his workmen, Quintana v. Nolan Bros,; 1969-NMCA-083, 
80 N.M. 589, 458 P.2d 841. 

What constitutes sufficient election by employer 
to be bound by act. — The decision in Eaves v. Contract 
Trucking Co,, 1951-NMSC-066, 55 N.M.468, 235 P.2d 530, 
where the supreme court held the failure of the employer 
to file a written election to be subject to the act in the of- 
fice of the clerk of the district court rendered the employer 
and his insurer immune to action under the act, although 
the bond was actually filed, was too strict, but the legisla- 
ture has cured the error in the Haves v. Contract Trucking 
Co., supra, case by providing that the filing by the em- 
ployer of a statement he elected to be bound by the Work- 
men's [Workers'] Compensation Act or the filing of a bond 
is a sufficient election by the employer to be bound by the 
act..Garrison v, Bonfield, 1953-NMSC-078, 57 N.M. 533, 
260 P.2d 718 (decided under former law). 

Third party under Subsection D. — A partnership in 
which the employer participates can be considered a third 
party for purposes of Subsection D, Salswedel v, Ener- 
pharm, Ltd.;1988-NMCA-089, 107 N.M. 728, 764 P.2d 499. 


III, EXCLUSIVE REMEDY. 


The Workers' Compensation Act does not prohibit 
a worker from filing an intentional tort’ action while re- 
ceiving interim workers' compensation benefits. Salazar v. 
Torres, 2007-NMSC-019, 141 N.M. 559, 158 P.3d 449. 

Act's remedy exclusive. — Once the Workmen's 
{Workers'] Compensation Act provides a remedy, that act is 
exclusive and the claimant has no right to bring an action 
in common-law negligence ‘against his employer. Galles 
Chevrolet Co. v. Chaney, 1979-NMSC-027, 92 N.M. 618, 
593 P.2d 59; Segura v. Molycorp, Inc., 1981-NMSC-116, 97 
N.M. 18, 636 P.2d 284. 

The New Mexico Workmen's [Workers'] Compensation 
Act expressly makes the remedies provided by the act the 
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sole and exclusive remedies available to an employee for 
claims against his employer or insurer. Dickson v. Moun- 
tain States Mut. Cas, Co., 1982-NMSC-090, 98 N.M. 479, 
650 P.2d 1. 

Contribution remedy contravenes exclusive remedy pro- 
visions of the Workers' Compensation Act. Tom Growney 
Equip. Co. v. Jouett, 2005-NMSC-015, 137.N.M. 497, 2s 
P.3d 320. 

Tort claims. —The New Mexico Supreme Court opinion 
in Delgado v. Phelps Dodge Chino, Inc., 2001-NMSC-034, 
131 N.M.272, 34 P.3d 1148, in replacing the "actual in- 
tent" test with a three-pronged inquiry to determine "will- 
fulness" did not permit action for tort when worker's inju- 
ries were caused by negligence of the employee. Cordova v. 
Peavey Co,, 273 F. Supp. 2d 1213 (D.N.M. 2003), 

Tort claim barred. — Summary judgment appropri- 
ate where temporary staffing agency employee is injured 
while performing a task that was not authorized or known 
about by his employer the injured special employee is 
limited to compensation under the New Mexico Workers’ 
Compensation Act. Cordova v. Peavey Co,, 273 F. Supp. 2d 
1213 (D.N.M. 2003). 

Claim for refusal to make medical payments 


refusal to make medical payments is barred by the exclu- 
sivity provision of this.act. Cruz v. Liberty Mut. Ins. Co., 
1995-NMSC-006, 119 N.M. 301, 889 P.2d 1223. 

Applicability to intentional acts. — Exclusivity 
provisions of Workers' Compensation Law (Chapter 52, 
Article 1 NMSA 1978) apply to injury to claimant's hand 
caused by manager intentionally slamming locker door. 
Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 126 N.M. 
319, 968 P.2d 1182, cert. denied, 126 N.M. 582, 972 P.2d 
851. 

Worker's claim for intentional spoliation of evi- 
dence against his employer was not barred by the act's 
exclusive remedy provisions. Coleman v. Eddy Potash, 
Inc., 1995-NMSC-063, 120 N.M. 645, 905 P.2d 185. 

Employee's claim for intentional infliction of 
emotional distress against her employer was not barred 
by the exclusivity provision of the Workers' Compensa- 
tion Act, but her claim for infliction of emotional distress 
against co-employees was barred by that provision. Snow- 
don v. State Farm Mut. Auto. Ins, Co., 982 F. Supp. 1267 
(D. N.M. 1996). 

Employer's liability where worker settles with 
third party. — An injured worker who entered into a 
stipulated settlement with third party responsible for 
his injury, making him financially whole, cannot subse- 
quently claim compensation from his employer. Because 
he received compensation benefits from the employer, 
he surrendered his rights to any other form of compen- 
sation from employer. Apodaca v, Formwork Specialists, 
1990-NMCA-102, 110 N.M. 778, 800 P.2d 212, cert. denied, 
110 N.M. 749,799 P.2d 1121, overruled on other grounds 
by Montoya v. AKAL Sec., Inc., 1992-NMSC-056, 114.N.M. 
354, 838 P.2d 971. 

Exclusivity provision does not preclude action 
against third party. — The exclusivity provision of the 
Workmen's [Workers'] Compensation Act does not pre- 
clude an employee or his estate from seeking damages 
against a third party who is not an employer, co-employee, 
or insurer or guarantor of his employer. Matkins v. Zero 
Refrigerated Lines, Inc., 1979-NMCA-095, 98 N.M. 511, 
602 P.2d 195. 

Loss of consortium claim barred, — Since the 
workers' compensation was the exclusive remedy of a de- 
ceased employee's survivors, the claim of the employee's 
husband for loss of consortium was barred as a remedy 
at law under the exclusive remedy provisions of the Work- 
ers' Compensation Act. Singhas v. N.M. State Hwy. Dep't, 
1995-NMCA-089, 120 N.M. 474, 902 P.2d 1077, aff'd, 
1997-NMSC-054, 124 N.M. 42, 946 P.2d 645. 
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An action for loss of consortium by the spouse of an in- 
jured worker is barred by the exclusivity provisions of the 
Worker's Compensation Act. Archer v, Roadrunner Truck- 
ing, Inc., 199'7-NMSC-003, 122 N.M. 708, 930 P.2d 1155. 

Estate of deceased worker not entitled to recover 
under employer's uninsured motorist insurance. 
— Where estate of decedent sought to recover damages 
under decedent's employer's uninsured/underinsured mo- 
torist coverage after decedent was killed in the course of 
his employment by a co-worker operating an employer- 
owned motor vehicle, decedent's estate was not entitled 
to recover damages under the employer's uninsured mo- 
torist insurance, because the uninsured motorist statute, 
66-5-301(A) NMSA 1978, only benefits persons "legally 
entitled to recover damages from owners or operators of 
uninsured motor vehicles", and under the Workers' Com- 
pensation Act (WCA), 52-1-1 to -70 NMSA 1978, ‘an em- 
ployee who was injured in a workplace accident caused by 
an employer or its representative may only seek a remedy 
authorized under the WCA, and under the WCA such a 
employee is not legally entitled to recover damages under 
the uninsured motorist statute. Vasquez v. American Cas, 
Co, of Reading, 2017-NMSC-003. 


IV. EMPLOYERS COVERED. 


Special employee, coemployee. — A contractor 
that is the direct employer of special employees is im- 
mune under the act from common law suits brought by 
other special employees working for the same special 
employer, but under a different contract with a different 
direct employer. The contractor is not a special employee 
in this case, is not a coemployee for purposes of the act, 
and thus is not immune from suit. Street v. Alpha Constr, 
Servs, 2006-NMCA-121, 140 N.M. 425, 143 P.3d 187, cert. 
quashed 2007-NMCERT-004, 141 N.M. 569, 158 P.3d 459, 

Burden of proving who is employer. — Once cor- 
poration made prima facie showing that it was worker's 
employer, the burden shifted to worker, who was suing the 
employer for negligence, to demonstrate the existence of 
specific evidentiary facts to rebut this conclusion, Headley 
v. Morgan Mgmt. Corp., 2005-NMCA-045, 187 N.M. 339, 
110 P.3d 1076, cert. denied, 2005-NMCERT-004, 137 Hee 
454,112 P3d 1111. 

Directors and officers as "workers', — Where cor- 
porate payments to directors and officers represented re- 
payment of loans, not wages or salary, the directors and 
officers were not "workers" as contemplated by this sec- 
tion. Garcia v. Watson Tile Works, Inc., 1990-NMCA-126, 
111 N.M. 209, 803 P.2d 1114. 

Sole proprietor as worker. — A self-employed per- 
son must file either a sworn statement that he has elected 
to be covered under the Workers' Compensation Act as 
an employee/worker or file an insurance or security un- 
dertaking expressly stating that he is covered as an em- 
ployee/worker under the act. Consequently, an insurance 
certificate demonstrating a self-employed person or sole 
proprietor has purchased insurance for his workers is 
insufficient to demonstrate that the sole proprietor had 
elected to be considered a worker under the act for pur- 
poses of coverage. Junge v. John D. Morgan Constr. Col, 
1994-NMCA-106, 118 N.M. 457, 882 P.2d 48. 

Illegally employed minor has common-law ac- 
tion for injury. — The employment contract of illegally 
employed minor is voidable, giving that minor employee 
the right to pursue a common-law action against the em- 
ployer if the minor is injured in the employment. Howie 
v. Stevens, 1984-NMCA-052, 102 N.M. 300, 694 P.2d 1365, 
cert. quashed, 102 N.M. 2938, 694 P.2d 1358. 

When number of workers calculated. — If an em- 
ployer has once regularly employed enough workers to 
come under the act, he remains there even when the num- 
ber employed may temporarily fall below the minimum. 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


52-1-6 


Garcia v. Watson Tile Works, Inc., 1990-NMCA-126, 111 
N.M. 209, 803 P.2d 1114. ’ 

Worker's use of own tools. — Where in an attempt 
to show that corporation had no right to control his work, 
worker presented evidence that he used his own tools on 
‘the job, this fact is not determinative. Headley v. Morgan 
Mgmt. Corp., 2005-NMCA-045, 187 N.M. 339, 110 P.3d 
1076, cert. denied, 2005-NMCERT-004, 137.N.M. 454, 112 
P.3d1111. 

Existence of employment relationship _ is 
question of fact. Headley v. Morgan Mgmt. Corp., 
2005-NMCA-045, 137 N.M. 339, 110 P.3d 1076, cert. de- 
nied, 2005-NMCERT-004, 137 .N.M. 454, 112 P.3d.1111. 

Co-employee was "a person other than the em- 
ployer" against whom a negligence action for dam- 
ages might be maintained. Hockett v. Chapman, 
1961-NMSC-163, 69 N.M. 324, 366 P.2d 850 (decided un- 
der former law). 

Total number of employees considered where 
three proprietorships owned. — Defendant who solely 
owned and operated three businesses as sole proprietor- 
ships, and who cumulatively employed a total of four or 
more employees in those three sole proprietorships, was 
an employer under this act, even though the business for 
which claimant worked did not employ four employees. 
Clark v. Electronic City, 1977-NMCA-048, 90 N,M. 477, 
565 P.2d 348, cert. denied, 90 N.M. 636, 567 P.2d 485. 

Applicability to state employees. — Employees of 
the public defender's department who were injured in the 
course of their employment were employees of the state 
for purposes of the exclusive remedy provisions of the 
Workers’ Compensation Act, and the exclusivity rule ap- 
plied to tort claims asserted against the state highway de- 
partment by such employees. Singhas v. N.M. State Hwy. 
Dep't, 1995-NMCA-089, 120 N.M. 474, 902 P.2d 1077, 
aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645. 

Because the state highway department is not recog- 
nized by law as a legal entity distinct from the state itself, 
the state could not be both employer and third party tort- 
feasor in an action against the highway department by 
employees of the public defender's department who were 
injured while traveling in the course of their employment, 
and the "dual persona" doctrine did not apply to extend 
immunity to highway department under the exclusive 
remedy provisions of the Workers' Compensation Act. 
Singhas v. N.M. State Hwy, Dep't, 1995-NMCA-089, 120 
N.M. 474, 902 P.2d 1077, aff'd, 1997-NMSC-054, 124 N.M. 
42, 946 P.2d 645. 

Peace officer covered for injury received while in 
private employment. — A peace officer may, by accept- 
ing private employment, receive compensation benefits as 
any other private employee, if his employer is covered by 
the act, or has elected to be bound thereby, and his in- 
jury is one received incident to his duties as a private em- 
ployee. Chapman v. Anison, 1959-NMSC-021, 65 N.M. 283, 
336 P.2d 323. 

Ensilage cutting does not fall within occupation 
of milling. — Ensilage cutting does not fall within the 
statutorily designated extra-hazardous occupation of mill- 
ing, and workman [worker] injured by ensilage cutting 
machine was not entitled to workmen's [workers'] com- 
pensation. Graham v. Wheeler, 1967-NMSC-036, 77 N.M. 
455, 423 P.2d 980 (decided under prior law), 


V. EMPLOYERS EXCLUDED. 


Farm and ranch laborers exclusion does not sur- 
vive rational basis review. — Section 52-1-6(A) NMSA 
1978, which excludes farm and ranch laborers from the 
provisions of the Workers' Compensation Act, creates dif- 
ferential treatment among.injured farm and ranch labor- 
ers from other employees of agricultural employers, and 
such a classification is not supported by evidence in the 
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record nor a firm legal rationale sufficient to establish 
a rational relationship between the exclusion and the 
purported interests of cost savings to the agricultural in- 
dustry, the unique administrative challenges created by 
farm.and ranch workers, the unique economic aspects of 


agriculture, the protection of New Mexico's farming and 
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ranching traditions, or in the application of tort law for 
injuries suffered by farm and ranch laborers, while any 
other workplace injury suffered by an employee of an agri- 
cultural employer goes through the workers' compensation 
system. Rodriguez v. Brand West Dairy, 2016-NMSC-029, 
aff'g 2015-NMCA-097, 356 P.3d 546. 

Constitutionality of farm and ranch laborers ex- 
clusion. — Section 52-1-6(A) NMSA 1978, which excludes 
farm and ranch laborers from the provisions of the Work- 
ers' Compensation Act, violates the guarantee of equal 
protection where farm and ranch laborers seeking com- 
pensation for work-related injuries or disabilities are sim- 
ilarly situated to, but are treated differently than, other 
workers in the state who are likewise seeking compensa- 
tion. The government's purported interests in the efficient 
administration of workers' compensation cases and in pro- 
tecting the agricultural industry from the cost of provid- 
ing workers' compensation coverage are without any ra- 
tional basis and do not justify the arbitrary classification 
created by the exclusion. Rodriguez v. Brand West Dairy, 
2015-NMCA-097, cert. granted, 2015-NMCERT-008, and 
cert. granted, 2015-NMCERT-008. 

Workmen's [Workers'] Compensation Act does not 
apply to employers in farm and ranch operations. McKin- 
ney v. Davis, 1972-NMSC-077, 84 N.M. 352, 503 P.2d 332. 

"Farm and ranch laborers" construed. — Where 
a worker's primary responsibilities were performed in a 
packing shed and were not performed on land where crops 
were grown, nor were his duties an essential part of the 
cultivation of crops or related to some essential part of the 
cultivation process such as irrigation or fertilization, the 
worker was not a farm laborer. Holguin v, Billy the Kid 
Produce, Inc., 1990-NMCA-073, 110 N.M. 287, 795 P.2d 92. 

Exemption only applicable to farm and ranch la- 
borers. — In subsection A, the legislature did not intend 
to permit employers to exempt their entire work force from 
the Workmen's [Workers'] Compensation Act by employing 
a few farm and ranch laborers: this exemption applies only 
with respect to farm and ranch laborers. Cueto v. Stahmann 
Farms, Inc.,.1980-NMCA-036, 94 N.M. 223, 608 P.2d 535. 

Exempt status of farm employee should be judged 
from general character of work rather than his activ- 
ity on any particular day. Cueto v. Stahmann Farms, Inc., 
1980-NMCA-036, 94 N.M, 223, 608 P.2d 535. 

"Farm and ranch laborers" construed from the 
Workmen's [Workers'] Compensation Act, by Subsection A 
of this section, to the extent of employment of farm labor. 
Varela v. Mounho, 1978-NMCA-086, 92 N.M. 147, 584 P.2d 
194, cert. denied, 92 N.M. 180, 585 P.2d 324. 

A beekeeper's assistant was a "farm laborer" for pur- 
poses of workers’ compensation. Tanner v. Bosque Honey 
Farm, Inc., 1995-NMCA-053, 119 N.M. 760, 895 P.2d 282. 

Private employers of'farm and ranch laborers 
are expressly exempted from application of the Work- 
men's [Workers'] Compensation Act. Williams v. Cooper, 
1953-NMSC-050, 57 N.M. 373, 258 P.2d 1139. 

Exemption of sole executive employee does not 
exempt the employer. — Section 52-1-6 NMSA 1978 
requires all incorporated construction companies to abide 
by the requirements of the Workers' Compensation Act, 
even those companies who employ only executive employ- 
ees that have elected to individually opt out of coverage 
under 52-1-7 NMSA 1978. Jackson Constr., Inc. v. Smith, 
2012-NMCA-033, 277 P.3d 470. 

Where the sole owner of an incorporated construction 
company was the president and sole board member of 
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the company; the company did not employ any workers 
or executives other than the owner; the owner elected 
to exempt the owner from coverage under the Workers' 
Compensation Act pursuant to! 52-1-7 NMSA 1978, and 
the owner acknowledged that the owner was an employee 
of the company, the company was subject to the act. and 
was required to procure worker's compensation insurance. 
Jackson Constr; Inc. v. Smith; 2012-NMCA-033, 277 P.3d 
470. 

The purpose of the edge is to afford the employer 
a means of electing whether or not he shall come under 
the act. Those engaged in extra-hazardous occupations 
come within the act automatically unless affirmative ‘ac- 
tion is taken to exempt themselves from the act. 1955-56 
Op. Att'y Gen: No. 55-6289 (opinion rendered under for- 
mer law). 

Extending eavevhgix — A county or other employer 
may extend coverage of the Workmen's [Workers']; Com- 
pensation Act to employees not listed specifically as en- 
gaged in extra-hazardous employment by filing an elec- 
tion to that effect with the clerk of the district court and 
taking out a policy of workmen's [workers'] compensation 
insurance. 1949-50 Op. Att'y Gen. No. 49-5194 (opinion 
rendered under former law). i 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Torts," see 11 N.M.L. Rev. 217 (1981), 

For comment, "Comparative Fault Principles Do Not Af- 
fect Negligent Employer's Right to Full Reimbursement 
of Compensation Benefits Out of Worker's: Partial Third- 
Party Recovery - Taylor v. Delgarno Transp., Inc.," see 14 
N.M.L. Rev. 437 (1984). 

For survey of workers’ compensation law in New Mex- 
ico, see 18 N.M.L. Rev. 579 (1988). 

For annual survey of New Mexico Workers! Compensa- 
tion Law, see 20 N.M.L. Rev. 459 (1990). 

For note, "Workers' Compensation Law - Bad Faith 
Refusal of an Insurer To Pay Workers' Compensation 
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Benefits: Russell v. Protective Insurance Company," see 20 
N.M.L. Rev. 757 (1990). 

For’ survey of 1990-91 workers'’compensation law, see 
22 N.M.L. Rev. 845 (1992). 

For note, "The District Court Should Make the Initial 
Determination of Jurisdiction in Workers' Compensation 
Cases Involving Intentional Tort Claims - Eldridge v. Cir- 


cle K Corp.,” see 28 N.M.L. Rev. 665 (1998). 


For note, "Workers' Compensation Law — the Sdsfifal 
Harassment. Claim Quandary: Workers' Compensation 
as an Inadequate and Unavailable Remedy, Cox v. Chino 
Mines/Phelps Dodge," see 24 N.M: L. Rev, 565 (1994). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation §§ 99, 127 to 132: 

Employer's taking out insurance covering employees 
not otherwise within Workmen's Compensation Act as 
election to accept act, 103 A.L.R. 1523. 

What conduct is willful, intentional, or deliberate 
within Workmen's Compensation Act provision authoriz- 
ing tort action for such conduct, 96 A.L:R.3d 1064; 

Modern status of effect of state Workmen's Compensa- 
tion Act on right of third-person tortfeasor to contribution 
or indemnity from employer of injured or killed workman, 
100 A.L.R.3d 350. 

Willful, wanton, or reckless conduct of c co-employee as 
ground of liability despite bar of workers' compensation 
law, 57 A.L.R.4th 888. 

Workers' compensation: third- ieante tort liability of cor- 
porate officer to injured workers, 76 A.L.R.4th 365. 

Workers' compensation statute as barring illegally em- 
ployed minor's tort action, 77 A.L.R.4th 844, 

Workers' compensation as precluding employee's suit 
against employer for sexual harassment in the work piace, 
51A.L.R.5th 163. 

99 C.J.S. Workmen's Compensation. §§ 37 to 58, a) 120 
to 129. 


52-1-6.1. Worker’ s compensation; definition. 


For the purposes of Section 52-1-6 NMSA 1978 "farm and ranch laborers" shall include ies 
persons providing care for animals. in training for the purpose of competition or competitive ex- 
hibition. Employees of a veterinarian and laborers at a'treating facility or a facility used solely 
for the boarding of animals, which is not.an intrinsic part of a farm or ranch operation, are not 
covered by this provision. 


History: Laws 1984, ch. 127, § 988.3. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur, 2d Workers' Compensation §§ 128, 129, 161. 


52-1-6.2. Safety programs; inspections; penalties; bonuses. 


A. Every employer subject to the provisions of the Workers' Compensation Act who has an an- 
nual workers' compensation premium liability of fifteen thousand dollars ($15,000) or more or who 
is a certified self-insurer shall receive an annual safety inspection. The director shall determine 
the adequacy and structure of the safety inspection, including establishing procedures for appro- 
priate self-inspection. For any employer who is not self-insured, inspections and recommendations 
for creating a safer workplace shall be provided upon request by every insurer providing workers' 
compensation insurance in this state to its workers' compensation insurance policyholders. To en- 
force this provision, the director may assess a penalty not to exceed five thousand dollars ($5,000) 
against any employer. 

B, The administration shall develop safety programs for amples aya with an annual workers' 
compensation premium liability of less than fifteen thousand dollars ($15,000). | 
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C.. The superintendent of insurance may assess a penalty against an insurer that refuses to 
provide annual safety inspections and recommendations. The penalty shall not exceed five thou- 
sand dollars ($5,000) per insurer per violation. 

D. Any employer who is subject to the provisions of the Workers' Compensation Act may imple- 
ment a safety program, as approved by the superintendent of insurance, that provides for bonuses 
of up to ten percent of a worker's wage to be paid to a worker who fulfills criteria established by 
the employer for eligibility for the bonus. The criteria shall incorporate the concept of bonuses 
based upon a stated number of accident-free work days completed by the worker. Any bonus paid 
under a program authorized by this section shall not be included in computing a worker's average 
wage for establishing workers' compensation insurance premiums or benefits. 

EK. The administration shall develop a program to identify extra-hazardous employers. The 
administration shall notify each identified extra-hazardous employer and the insurance carrier for 
that employer that the employer has been identified as an extra-hazardous employer. 

F. An employer that receives notification under Subsection E of this section shall obtain a 
safety consultation within thirty days from the administration's safety consultants, the employer's 
insurer or another professional source approved by the director for that purpose. The safety con- 
sultant shall file a written report with the director and the employer setting out any hazardous 
conditions or practices identified by the safety consultation. 

G. The employer, in consultation with the safety consultant, shall, within a reasonable time, 
formulate a specific accident-prevention plan that addresses the hazards identified by the con- 
sultant. An employer that fails to formulate, implement or otherwise comply with the accident- 
prevention plan shall be subject to a penalty not to exceed five thousand dollars ($5,000). 


History: Laws 1989, ch. 263, § 92; 1990 (2nd S.S.), 
ch. 2, § 5; 2013, ch. 184, § 2. 


The 1990 (2nd S.S.) amendment, effective January 1, 
1991, rewrote the catchline; added present Subsections A 


The 2013 amendment, effective July 1, 2013, raised 
the minimum threshold for a mandatory safety visit; pro- 
viding for accident-prevention plans for extra-hazardous 
employers; in Subsection A, at the beginning of the first 
sentence, deleted "Effective July 1, 1991" and after "pre- 
mium liability of", deleted "five thousand dollars ($5,000)" 
and added "fifteen thousand dollars ($15,000)"; in Sub- 
section B, at the beginning of the sentence, after "The", 
deleted "advisory council on workers' compensation and 
occupational disease disablement" and added "adminis- 
tration" and after "of less than", deleted "five thousand 


to C; designated the previously existing text as Subsection 
D, substituting "who" for "that" in two places, and adding 
"or benefits". 


ANNOTATIONS 


Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Work- 
ers' compensation: bonus as factor in determining amount 
of compensation, 84 A.L.R.4th 1055. ? 


dollars ($5,000)" and added "fifteen thousand dollars 
($15,000)"; and added Subsections E through G. 


52-1-7. Application of provisions of act to certain executive employees 
or sole proprietors. 


A. Notwithstanding any provisions to the contrary in the Workers' Compensation Act, an ex- 
ecutive employee of a professional or business corporation or limited liability company, employed 
by the professional or business corporation or limited liability company as a worker as defined in 
the Workers' Compensation Act, or a sole proprietor may affirmatively elect not to accept the pro- 
visions of the Workers' Compensation Act. 

B. Each executive employee or sole proprietor desiring to affirmatively elect not to accept the 
provisions of the Workers' Compensation Act may do so by filing an election in the office of the 
director. 

C. Each executive employee or sole proprietor desiring to revoke his affirmative election not 
to accept the provisions of the Workers' Compensation Act may do so by filing a revocation of the 
affirmative election with the workers’ compensation insurer and in the office of the director. The 
revocation shall become effective thirty days after filing. An executive employee shall cause a copy 
of the revocation to be mailed to the board of directors of the professional or business corporation 
or limited liability company. 

D. The filing of an affirmative election not to accept the provisions.of the Workers’ Compensa- 
tion Act shall create a conclusive presumption that an executive employee or sole proprietor is not 
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covered by the Workers' Compensation Act until the effective date of a revocation filed pursuant to 
this section. The filing of an affirmative election not to accept the provisions of the Workers' Com= 
pensation Act shall apply to all corporations or limited liability companies in which the executive 
employee has a financial interest. 

E. In determining the number of workers of an Tae reve to determine who comes within the 
Workers' Compensation Act, an executive employee who has filed an affirmative election not to be 
subject. to the Workers' Compensation Act attatk be counted for catering the number of workers 
employed by such employer. ) i | fet . 

_F,,.For purposes of this section: 

(1) "executive employee" means the chairman of the board, eredidentin vice cifpiesiaislerith sec- 
retary, treasurer or other executive officer, if he owns ten percent or more of the outstanding stock, 


of the professional or business corporation or a ten percent ReOREI interest in the. limited lis 


ability company; and 


(2) "sole proprietor" means a:single Racimid unt who owns all the asset of a piisiniotnt is 
solely liable for its debts and employs in the business no person other than himself. » 


History: 1953 Comp., § 59-10-4.1, enacted by Laws 
1975, ch. 284, § 4; 1979, ch. 368, § 5; 1987, ch. 235, § 8; 
1993, ch. 193, § 2; 2003, ch. 259, § 3. 

Cross references, — For employers who come within 
act, see 52-1-2 NMSA 1978. 

For coverage by state agencies, see 52-1-3 NMSA 1978. 

For application of provisions of act, see 52-1-6 NMSA 
1978. 

For definition of workman, see 52-1-16 NMSA 1978. 

The 2003 amendment, effective June 20, 2003, in- 
serted "or limited liability company" following "or busi- 
ness corporation" twice in Subsection A; inserted "or lim- 
ited liability company" following "or business corporation" 
at the end of Subsection C; inserted "or limited liability 
companies" following "all corporations or" near the end of 
Subsection D; and inserted "or a ten percent ownership 
interest in the limited liability company" near the end of 
Subsection F(1). 

The 1993 amendment, effective June 18, 1993, in the 
section heading, substituted "executive" for “corporations' 
"and added "or sole proprietors" at the end; in Subsection 
A, inserted "executive", deleted "as defined in Subsection 
F of this section" following "employee", and inserted "or a 
sole proprietor"; in Subsection B, inserted "executive" and 
“or sole proprietor"; in Subsection C, inserted "executive" 
and “or sole proprietor" in the first sentence and substi- 
tuted "An executive" for "The" in the third sentence; in 
Subsection D, substituted "an executive" for "such" and 
inserted “or sole proprietor" in the first sentence, and 
inserted "executive" in the second sentence; inserted "ex- 
ecutive" in Subsection E; and, in Subsection F, deleted the 
Paragraph (2) designation which formerly appeared before 
what now reads "or other" in Paragraph (1), added present 


Paragraph (2), substituted. "executive employee" for " exec- 
utive officer" and "or other" for " ‘employee’ means an" in 


‘Paragraph (1), and made several minor stylistic changes. 


ANNOTATIONS 


Exemption of sole executive employee does not 
exempt the employer. — Executive employees may 
exempt themselves from coverage under the Workers' 
Compensation Act, but are still counted in determining 
whether their employer is subject to the act. Jackson Con- 
str, Inc, v. Smith, 2012-NMCA-033, 277 P.3d 470. 

Where the sole owner of an incorporated construction 
company was. the president and sole board member of the 
company; the company did not employ any workers or ex- 
ecutives other than the owner; the.owner elected to-exempt 
the owner from coverage under the Workers' Compensation 
Act pursuant to Section 52-1-7 NMSA 1978, and the owner 
acknowledged that the owner was an employee of the com- 
pany, the company was subject to the act and was required 
to procure worker's compensation insurance. Jackson Con- 
str, Inc. v. Smith, 2012-NMCA-033, 277 P.3d 470. 

Directors and officers held not "employees". 
— Where corporate payments to directors and officers 
represented repayment of loans, not wages or salary, 
the directors and officers were not "workers" as contem- 
plated by this section. Garcia v. Watson Tile Works, Inc., 
1990-NMCA-126, 111.N.M. 209, 803 P.2d 1114. 

Law reviews. — For survey of 1990-91 workers’ com- 
pensation law, see 22 N.M.L: Rev. 845 (1992). 

Am. Jur, 2d, A.L.R. and C,J.S, references. — 82 Am. 
Jur. 2d Workers’ Compensation § 175. ) 

99 C.J.S. Workmen's Compensation § 82. 


52-1-8. Defenses to action by employee. 


In an action to recover damages for a personal injury sustained by an employee while engaged 
in the line of his duty as such or for death resulting from personal injuries so sustained in which 
recovery is sought upon the ground of want of ordinary care of the employer, or of the officer, agent 
or servant of the employer, it shall not be a defense: 

A. that the employee, either expressly or impliedly, sida on the risk of the hazard complained 
of as due to the employer's negligence; 

B. that the injury or death was caused, in whole or in Ae: by the want ef ordinary care of a 
fellow servant; and 

C. that the injury of [or] death was caused, in halite or in part by the want of dedaibbo care of 
the injured employee where such want of care was not willful. Bit 
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Any employer who has ‘complied with the provisions of the Workers' Compensation Act relat- 
ing to insurance or any of the employees of the employer, including management and supervisory 
employees, shall not be subject to any other liability whatsoever for the death of or personal injury 
to any employee, except:as provided in the Workers' Compensation Act, and all causes of action, 
actions at law, suits in equity, and proceedings whatever, and all statutory and common-law rights 
and remedies for and on account of such death of, or personal injury to, any such employee and ac- 
cruing to any and all persons whomsoever, are hereby abolished except as provided in the Workers' 


Compensation Act. 


History: Laws 1937, ch. 92, § 3; 1941 Comp., § 57- 
905; 1953 Comp., § 59-10-5; Laws 1971, ch. 253, § 2; 
1973, ch. 240, § 3; 1989, ch. 263, § 6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The New Mexico Rules of Civil 
Procedure for the district courts now provide for only one 
form of action, bose eb as "civil action." See Rule 1-002 
NMRA. 


) ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. EMPLOYER LIABILITY. 

A. IN GENERAL. 

B. INTENTIONAL ACTS. 
Il. DEFENSES. 

A. IN GENERAL. 

B, DEFENSES ALLOWED. 
IV. SPECIAL EMPLOYER. 
V. “THIRD PARTY CLAIMS. 


I, GENERAL CONSIDERATION. 


Act not invalid class legislation. — Contention that 
insofar as negligent employers are relieved from the bur- 
den of contribution the Workmen's [Workers'] Compensa- 
tion Act is exemplary of invalid class legislation is devoid 
of merit. Beal v, Southern Union Gas Co,, 1956-NMSC-113, 
62 N.M. 38, 304 P.2d 566. 

Limitation on employer. liability not violative of 
equal protection, — The fact that wrongful death actions 
against employers by survivors of employees killed in the 
scope of their employment are not allowed, while wrongful 
death actions are allowed if the employee was killed out- 
side the scope of his employment, does not render the sec- 
tion violative of equal protection. Sanchez v. M.M, Sundt 
Constr, Co., 1985-NMCA-087, 103 N.M. 294, 706 P.2d 158. 

Proceedings under Workmen's [Workers'] Com- 
pensation Act are exclusive, completely preempting 
any other action than is set out in the act. Sanchez v. Hill 
Lines, Inc. ,123 F. Supp..42 (D.N.M. 1954), 

Act's remedy exclusive. — Once the Workmen's 
[Workers'] Compensation Act provides a remedy, that act 
is exclusive and the claimant has no right to bring an 
action in common-law negligence against his employer. 
Galles Chevrolet Co. v. Chaney, 1979-NMSC-027, 92 N.M. 
618, 593 P.2d 59. 

Election of remedies. — Worker's compensation 
and tort claims are inconsistent remedies. Whether the 
doctrine of election of remedies applies depends upon 
whether plaintiff has made a choice of one of these rem- 
edies, Romero v. J,W. Jones Constr, Co.,.1982-NMCA- 140, 
98 N.M. 658, 651 P.2d 1302. 

The acceptance of compensation and: medical benefits 
cannot be held to be an election to pursue a remedy un- 
der the worker's compensation statute if the plaintiff 
is unaware that he is receiving benefits under the com- 
pensation statute. Romero v. JW. Jones Constr. Co., 
1982-NMCA-140, 98 N.M. 658, 651 P.2d'1302. 

Workmen's’ [Workers'] Compensation Act -is 
compulsory, not elective, and compliance may be 
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accomplished by filing an undertaking in the nature of 
insurance, by filing a certificate in evidence thereof, or by 
qualifying as a self-insurer; the failure of an employer to 
comply in any way constitutes a violation of the act and 
subjects him to a claim in tort for negligence by an em- 
ployee. Montano v: Williams, 1976-NMCA-017, 89 N.M. 
86, 547 P.2d 569, aff'd, 1976-NMSC-022, 89 N.M. 252, 550 
F. 2d 264. 

Purpose of HS [workers'] compensation 
laws is to provide not only for employees a remedy which 
is both expeditious and independent of proof of fault, but 
also for employers a liability which is limited and deter- 
minate,. Sanchez v. Hill Lines, Inc., 123 F. Supp. 42 (D.N.M. 
1954), 

Employee not liable for injury or death of co- 
employee, — Under the act, an employee of an employer 
who has complied with the requirements of the act is not 
subject to liability under the common law for the injury 
or death of a co-employee. Matkins v. Zero Refrigerated 
Lines, 1979-NMCA-095, 93 N.M. 511, 602 P.2d 195. 

Employee's immunity extends to all causes of ac- 
tion. — The immunity of an employee for an injury done 
to a fellow employee is not limited to negligent injury; 
rather, the provisions of the Workmen's [Workers'] Com- 
pensation Act accord immunity for all causes of action, 
all common-law rights and remedies, for negligence or 
wrong, including intentional torts. Gallegos v. Chastain, 
1981-NMCA-014, 95 N.M. 551, 624 P.2d 60. 

Section has no application to occupation ex- 
cepted from act. — Defendant-employers in negligence 
action by farm laborer are not barred by this section of the 
Workmen's [Workers'] Compensation Act from relying on 
the common-law defenses of contributory negligence and 
assumed risk, because this section can have no applica- 
tion to an occupation that is excepted from the act, and 
supreme court has held it does not apply to employers of 
farm and ranch labor. Thompson v. Dale, 1955-NMSC-040, 
59 N.M. 290, 283 P.2d 623. 

Claim must be against employer. — Claims based 
on the Occupational Disease Disablement Act or Workers’ 
Compensation Act can be raised only against an employer. 
Garrity v, Overland Sheepskin Co,, 1996-NMSC-032, 121 
N.M. 710, 917 P.2d 1382. 

Injury subsequent to discharge. — The Workers' 
Compensation Act (Chapter 52, Article 1 NMSA 1978) is 
not automatically terminated by the firing or quitting of 
an employee, but applies to injury occurring during a rea- 
sonable period while employee winds up affairs and leaves 
premises, Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 
126 N.M, 319, 968 P.2d 1182, cert, denied, 126 N.M. 532, 
972 P.2d 351 (1998). 

Amnesty to employer where no express indem- 
nity contract. — The exclusive remedy provision of the 
Workmen's [Workers'] Compensation Act grants amnesty 
to an employer for all causes of action relating to employ- 
ees' injuries, regardless of the question of independent 
breach of duty, where there is no express contract of in- 
demnity. Royal Indem. Co. v..Southern Cal. Petroleum 
Corp., 1960-NMSC-053, 67 N.M. 137, 353 P.2d 358. 

Silicosis not injury by accident. — Silicosis ac- 
quired over a period of years and without the element 
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of excessive exposure and sudden and unexpected occur- 
rence of injury or illness is an occupational disease and 
not an injury by accident. Aranbula v, Banner Mining Co., 
1945-NMSC-032, 49 N.M. 253, 161 P.2d 867. 

Worker's claim for intentional spoliation of evi- 
dence against his employer was not barred by the act's 
exclusive remedy provisions, Coleman v, Eddy Potash, 
Inc., 1995-NMSC-063, 120 N.M. 645, 905 P.2d 185. 


IT. EMPLOYER LIABILITY. 
A. IN GENERAL. 


Workmen's [Workers'] Compensation Act does not 
look to fault of employer; instead, the employer is li- 
able to the employee for compensation if the conditions of 
52-1-9 NMSA 1978 are met. Taylor v. Delgarno Transp., 
Inc., 1988-NMSC-052, 100 N.M. 138, 667 P.2d 445. 

Workmen's [Workers'] Compensation Act abro- 
gates or modifies the Joint Tortfeasor's Contri- 
bution Act to the extent that it has application to the 
liability of an employer to an employee. If the basis for 
employer's liability is the injuries to its employee, it is 
limited by the Workmen's [Workers'] Compensation Act, 
and there can be no contribution. Beal v. Southern Union 
Gas Co., 1956-NMSC-113, 62 N.M. 38, 304 P.2d 566. 

The New Mexico Workmen's [Workers'] Compensation 
Act abrogates the New Mexico Joint Tort-feasor's Con- 
tribution Act. Hill Lines v, Pittsburg Plate Glass Co., 222 
F.2d 854 (10th Cir. 1955). 

For an injury to be compensable, it must arise out 
of and in the course of employment and not willfully suf- 
fered or intentionally inflicted. Gough v. Famariss Oil & 
Ref. Co., 1972-NMCA-045, 83 N.M. 710, 496 P.2d 1106, 
cert. denied, 83 N.M. 698, 496 P.2d 1094. 

Must be accidental injury to permit recovery. — 
Statutes require that there must be an injury caused by 
accident, an "accidental injury" to permit recovery. Aran- 
bula v. Banner Mining Co., 1945-NMSC-082, 49 N.M. 253, 
161 P.2d 867. 

Accidental injuries may arise without the usually at- 
tending factors of narrow limits of time for the beginning 
and completion of the injury, or without unusual, or ex- 
traordinary conditions of employment not common to oth- 
ers, but there must be an accident, as distinguished from 
common occupational, or industrial, sickness or disease. 
Aranbula v. Banner Mining Co., 1945-NMSC-082, 49 N.M. 
258, 161 P.2d 867. 

The term "injury by accident" as employed in the 
section means nothing more than an accidental injury, 
or an accident, as the word is ordinarily used; it denotes 
an unlooked for mishap, or an untoward event which is 
not expected or designed. Aranbula v. Banner Mining Co., 
1945-NMSC-032, 49 N.M. 258, 161 P.2d 867 (decided un- 
der former law). 

Want of ordinary care means negligent conduct on 
the part of employee. Gough v. Famariss Oil & Ref. Co., 
1972-NMCA-045, 83 N.M. 710, 496 P.2d 1106, cert. denied, 
83 N.M. 698, 496 P.2d 1094. 

Employer may voluntarily relinquish statutory 
protection of limited liability. — Although the work- 
men's [workers'] compensation statute affords an em- 
ployer release from unlimited liability in exchange for a 
limited amount of compensation for the injured employee, 
if the employer desires to voluntarily relinquish his stat- 
utory protection, he may do:so. City of Artesia v. Carter, 
1980-NMCA-006, 94.N.M. 311, 610 P.2d 198, cert. denied, 
94 N.M. 628, 614 P.2d 545. 

Legislature intended to declare void any contract 
provisions which seek to impose additional liability on 
an employer. Gulf Oil Corp. v. Rota-Cone Field Operat- 
ing Co,, 1972-NMCA-167, 84 N.M, 488, 505 P.2d 78, writ 
quashed, 85 N.M. 636, 515 P.2d 640 (1978). 
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Limitation of employer's liability for injuries sus- 
tained by employee covered by the Workmen's [Work- 
ers'] Compensation Act covers all instances where that 
injury is sought to be made the basis for further and addi- 
tional liability by the employee or others in his behalf, and 
indirect liability for such injury is also foreclosed both by 
the terms of the act and because the employer's liability 
for such injury is not in tort. Beal v. Southern Union Gas 
Co,, 1956-NMSC-118, 62 N.M., 38, 304 P.2d 566, » 

Employer is not subject to liability in addition to 
Workmen's [Workers'] Compensation Act even where 
the employer voluntarily enters into a contract which also 
seeks indemnity. Gulf Oil Corp. v. Rota-Cone Field Operat- 
ing Co,, 1972-NMCA-167, 84 N.M. 483, 505 P.2d 78, writ 
quashed, 85 N.M. 636, 515. P.2d 640 (1978). 

Standard in New Mexico for foreclosure of em- 
ployee's common-law tort remedies is whether ‘the 
employer has substantially complied with the Workmen's 
[Workers'] Compensation Act. Strict compliance is not nec- 
essary, but failure of an employer to substantially comply 
with the act constitutes a violation of the act and subjects 
him to a claim for negligence by an employee. Williams 
v. Montano, 1976-NMSC-022, 89 N.M. 252, 550 P.2d 264, 

Where an employer did not substantially comply. with 
the filing provisions of the Workers' Compensation Act, 
the exclusive remedy provisions of this section and 52-1-6 
and 52-1-9 NMSA 1978 did not apply to bar a wrongful 
death action against the employer. Peterson v. Wells Fargo 
Armored Servs. Corp., 2000-NMCA-043, 129 N.M. 158, 3 
P.3d 135, cert, denied, 129 N.M. 207, 4 P.3d 35. 

No compensable disability for impairment uncon- 
nected with injury. — If a claimant, through yoluntary 
conduct unconnected with his injury, takes himself out of 
the labor market or if he, after injury, resumes employ- 
ment and is fired for misconduct, his impairment playing 
no part in the discharge, there is no compensable disabil- 
ity. Aranda v. Mississippi Chem. Corp., 1979-NMCA-097, 
93 N.M. 412, 600 P.2d 1202, cert. denied, 93 N.M. 683, 604 
P.2d 821. 

No evidence connecting disability with old injury. 
— Where defendant alleged that plaintiff's condition was 
caused by disability resulting from old injury, instead of 
injury received while working for defendant, evidence pro- 
duced by defendant that two injuries were not in the same 
location and that plaintiff could not have performed heavy 
physical labor, in which he was engaged prior to second 
injury, if he had not fully recovered from old injury, did 
not sustain such allegations, where there was no substan- 
tial evidence connecting the disability, for which plaintiff 
claimed compensation, with the first injury. Robinson v. 
Mittry Bros., 19839-NMSC-038, 43 N.M. 357, 94 P.2d 99. 


B. INTENTIONAL ACTS, 


The willfulness rule from Delgado v.. Phelps Dodge 
Chino, Inc., 2001-NMSC-034, 131 N.M. 272, 34. P.3d 1148 
applies retroactively and a worker may sue in tort using 
the willfulness test for a non-accidental injury, regardless 
of when the acts or omissions occurred. Padilla v, Wall 
Colmonoy Corp., 2006-NMCA-137, 140 N.M..630, 145 P.3d 
110, cert. denied, 2006-NMCERT-010, 140 N.M, 674, 146 
P.3d 809, 

Applicability to intentional acts, — Exclusivity 
provisions of Workers' Compensation Law (Chapter 52, 
Article 1 NMSA 1978) apply to injury to claimant's hand 
caused by manager intentionally slamming locker door. 
Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 126 N.M. 
319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 972. P.2d 
351. 

Employer's awareness of task's danger. — The 
critical measure is whether the employer has, in a spe- 
cific dangerous circumstance, required the employee to 
perform a task where the employer.is or should clearly be 
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aware that there is a substantial likelihood the employee 
will suffer injury or death by performing the task. Domin- 
guez v. Perovich Props., Inc., 2005-NMCA-050, 187 N.M. 
401, 111 P.3d 721, cert. denied, 2005-NMCERT-005, 137 
NM. 522, 113 P.3d 345, 


IU. DEFENSES. ~ 
A. IN GENERAL. 


Availability of common-law defenses for em- 
ployer. — Under the Workmen's [Workers'] Compensa- 
tion Act, where an employer is subject to the act and has 
failed to comply therewith, an employee who sustains 
compensable injuries is afforded one of two remedies: (1) 
maintain a civil action against the employer for damages 
suffered or (2) in lieu of a common-law action, apply to the 
district court for compensation benefits under the act. In 
both instances, the employer is denied the common-law 
defenses of contributory negligence, assumption of risk 
and the fellow servant rule. However, if the employer is 
not subject to the act, the act itself would not apply to 
the employer and an employer would be entitled to all 
common-law defenses in a common-law action for negli- 
gence brought by an employee. Arvas v. Feather's Jewel- 
ers, 1978-NMCA-075, 92 N.M. 89, 582 P.2d 1302, 

Assumption of risk not available as affirmative 
defense. — Assumption of risk is no longer recognized as 
an affirmative defense. What has heretofore been called 
"assumption of risk" can be covered entirely by the reason- 
able man standard of contributory negligence. If pleaded 
and warranted by the evidence, the ground formerly occu- 
pied by the doctrine of assumption of risk will be covered 
by the law pertaining to negligence and contributory neg- 
ligence. Williamson v. Smith, 1971-NMSC-123, 83 N.M. 
336, 491 P.2d 1147. . 

Employers may not shift the blame for providing 
safety devices. — Although employer provided safety 
devices, shifting the blame to fellow employees' failure 
to properly employ safety devices is not a defense to a 
workers' compensation claim, which.is consistent with 52- 
1-10 NMSA 1978, which imposes a responsibility on the 
employer to create a safe work environment by ensuring 
that safety devices are supplied and properly employed. 
Benavides v. Eastern N.M. Med. Ctr, 2014-NMSC-087, 
rev'g No. 32,450, mem. op. (N.M. Ct. App. Mar. 25, 2013) 
(non-precedential). 

Employer's responsibility to create a safe work- 
place. — Where employee nurse slipped and fell on a wet 
hospital floor, the employer hospital was prohibited from 
claiming, as a defense, that the custodial staff failed toem- 
ploy the wet floor signs that were provided by the hospi- 
tal. Benavides v. Eastern N.M. Med. Ctr., 2014-NMSC-037, 
rev'g No. 32,450, mem. op. (N.M. Ct. App, Mar. 25, 2013) 
(non-precedential). ; 

Defenses not available where employer not oper- 
ating under provisions. — Where an employer did not 
carry workmen's [workers'] compensation insurance, nor 
had he relieved himself of such requirement as required 
by Section 52-1-4 NMSA 1978, the employer was not op- 
erating under the provisions of the act, and his employee, 
under such circumstances, could not have been conclu- 
sively presumed to have accepted the provisions thereof. 
Consequently, action at law lies in favor of the employee 
and against the employer, and the defenses enumerated 
in this section were not available to employer. Addison v. 
Tessier, 1957-NMSC-002, 62 N.M. 120, 305 P.2d 1067 (de- 
cided under former law).. . 

Defense of estoppel not bar to employee's action. 
— Employer at all times knew that he did not carry work- 
men's [workers'] compensation insurance and had not re- 
lieved himself of so doing as provided by the act; therefore, 
he is not in a position to invoke the doctrine of estoppel 
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as a bar to employee's cause of action. Addison v. Tessier, 
1957-NMSC-002, 62 N.M. 120, 305 P.2d 1067. 


B. DEFENSES ALLOWED. 


"Willful" means the intentioned doing of a harmful act 
without just cause or excuse or an intentional act done in 
utter disregard for the consequences. Gough v. Famariss 
Oil & Ref. Co., 1972-NMCA-045, 83 N.M. 710, 496 P.2d 
1106, cert. denied, 83 N.M. 698, 496 P.2d 1094. 

Negligent conduct not defense, but willful mis- 
conduct is. — The legislature intended this section to 
mean that negligent conduct of an employee which causes 
an injury is not a defense to a claim for workmen's [work- 
ers'] compensation, but willful misconduct is a defense. 
Gough v. Famariss Oil & Ref. Co,, 1972-NMCA-045, 83 
N.M. 710, 496 P.2d 1106, cert. denied, 83 N.M. 698, 496 
P.2d 1094. thi 

Employer's avoidance of liability under act, — To 
escape liability an employer must show that when the 
wrongful act was committed, the employee had aban- 
doned his employment and was acting for a purpose of his 
own which was not incident to his employment. Nichols v. 
United States, 796 F.2d 361 (10th Cir. 1986). 

In order to create estoppel by acceptance of 
workmen's. [workers'] compensation benefits it 
is essential that the person against whom estoppel is 
claimed, should have acted with full knowledge of the 
facts and of his rights. Maynerich v. Little Bear Enters., 
Ine., 1971-NMCA-079, 82 N.M. 650, 485 P.2d 984, 

Equitable considerations apply to workmen's 
[workers'] compensation claims and defenses. 
Anaya v. City of Santa Fe, 1969-NMSC-025, 80 N.M. 54, 
451 P.2d 303. 

Even though the Workmen's [Workers'] Compensation 
Act does not specifically provide for equitable defenses, 
this court has. considered equitable claims and defenses 
in workmen's [workers'] compensation proceedings: fraud 
or mutual mistake, incapacity to contract, estoppel, mis- 
conduct, undue influence, misrepresentation or coercion. 
Anaya v. City of Santa Fe, 1969-NMSC-025, 80.N.M. 54, 
451 P.2d 303. 

Unreasonable delay in filing claim. — Where claim- 
ant delayed six years and nine months before filing claim, 
the trial court correctly held that the cause was.barred by 
unreasonable delay and laches. Anaya v. City of Santa Fe, 
1969-NMSC-025, 80 N.M. 54, 451 P.2d 303. 

The question of whether a workmen's [workers'] com- 
pensation claim is barred by laches must be determined 
by the facts and circumstances in each case and ac- 
cording to right and justice. Anaya v. City of Santa Fe, 
1969-NMSC-025, 80 N.M. 54, 451 P.2d 303. 

Delay in filing does not remove limitation on 
employer's liability. — A delay in filing, pursuant to 
Section 52-1-4 NMSA 1978, does not remove the limita- 
tion on the employer's liability because the statutory 


‘ purpose is met when the employer obtains compensa- 
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tion protection for his workmen. Quintana v. Nolan Bros., 
1969-NMCA-083, 80 N.M. 589, 458 P.2d 841. 

A delay in filing, pursuant to Section 52-1-4 NMSA 
1978, does not necessarily remove the limitations on the 
employer's liability found in Sections 52-1-6 and 52-1-8 
NMSA 1978, and this section. Quintana v. Nolan Bros., 
1969-NMCA-083, 80 N.M. 589, 458 P.2d 841. 

Violation of specific instruction bars recovery. 
— Violation of specific instructions which limit the scope 
or sphere of work which an employee is authorized to do 
bars recovery of workmen's [workers'] compensation for 
an injury so sustained. Gough v. Famariss Oil & Ref. Co., 
1972-NMCA-045, 83 N.M. 710, 496 P.2d 1106, cert. denied, 
83 N.M. 698, 496 P.2d 1094, 

Facts constitute willful misconduct on part of em- 
ployee. — Facts that an employee in the absence of an 
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emergency (1) intentionally violated the instructions of 
employer by permitting someone else to drive, (2) knowing 
this person had engaged in drinking intoxicating bever- 
ages, (3) and intentionally permitted this person to drive 
a truck carrying gasoline down a mountain road with nu- 
merous hair-pin curves under very hazardous weather 
conditions without experience in driving this particular 
truck were sufficient to meet definition of willful miscon- 
duct. Gough v. Famariss Oil & Ref: Co., 1972-NMCA-045, 
83 N.M. 710, 496 P.2d 1106, cert, denied, 83 N.M. 698, 496 
P.2d 1094. 


IV. SPECIAL EMPLOYER, 


Special employer. — Where the plaintiff provided 

graphic design services'to. the defendant pursuant to a 
professional services contract between the defendant and 
a third party and the plaintiff controlled the details of the 
conceptualization, design and creation of the projects he 
worked on while the defendant assigned projects to the 
plaintiff that were limited to a description of the desired 
end product, monitored technical performance, and ‘in- 
spected and accepted the plaintiffs work, the defendant 
was the plaintiff's special employer. Hamberg v. Sandia 
Corp., 2008-NMSC-015, 143°N.M. 601, 179 P.3d 1209, 
' Tort claim barred. — Summary judgment appropri- 
ate where temporary staffing agency employee is injured 
while performing a task that was not authorized or known 
about by his employer the injured special employee is 
limited to compensation under the New Mexico Workers' 
Compensation Act. Cordova v, Peavey Co., 273 F, Supp. 2d 
1213 (D.N.M. 2003). 

A temporary employer was immune from a com- 
mon law tort claim of a temporary employee since 
it met the test of special employer; it had contractually 
assured that the general employer would provide work- 
ers' compensation coverage, and the temporary employee 
had signed a contract agreeing to look to the general em- 
ployer for his remedy for on-the-job injuries. Vigil v. Digi- 
tal Equip. Corp., 1996-NMCA-100, 122 N.M. 417, 925 P.2d 
883, cert. denied, 122 N.M. 279, 923 P.2d 1164, 

Employee of contractor though provided by an- 
other company. — An employee who was:employed by 
another company which provided manpower to a contrac- 
tor on a project and was subject to orders on the job from 
the contractor's supervisory personnel was an employee 
of the contractor and entitled to workmen's [workers'] 
compensation for injuries on the job and may not sue the 
contractors in tort on negligence. Shipman v. Macco Corp., 
1964-NMSC-091, 74 N.M. 174, 392 P.2d 9, 

Liability of company hiring employees of tempo- 
rary agency. — Although the injured employee in this 
case was directly employed by the temporary: agency, the 
lumberyard where the employee worked is a special em- 
ployer and thus is liable for workers' compensation. Since 
the lumberyard provided for workers' compensation coy- 
erage through its contract with the temporary agency, the 
employee was barred from asserting a negligence action 
against the lumberyard. Rivera! v. Sagebrush Sales, Inc., 
1994-NMCA-119, 118 N.M. 676, 884 P.2d 832, cert. denied, 
118 N.M. 585, 883 P.2d 1282. 

Proof of special employee. — In cases where a third 
person having sued the general employer for injuries aris- 
ing from the negligence of his employee, such general em- 
ployer defending on the ground that such negligent em- 
ployee was, at the time, in the special employ of another 
person, in order for the defense to prevail, the general 
employer must not only show that the workman [worker] 
was in the special employ of another, but also that such 
workman's [worker's] status as a general employee of the 
defendant had temporarily ceased and negative the fact 
that the employee was the servant of both employers at 
the time of the accident. Jones v. George F, Getty. Oil Co,, 


WORKERS' COMPENSATION 


52-1-8 


92 F.2d 255 (10th Cir. 1937), cert. denied, 303 U.S. 644, 58 
S. Ct. 644, 82 L. Ed: 1106 (1938). 


V. THIRD PARTY CLAIMS, 


Section preempts any third-party action for in- 
demnity or contribution against employer for li- 
ability to his employee as an alleged joint tort-feasor. Hill 
Lines v, Pittsburg Plate Glass Co,, 222 F.2d 854 (10th Cir. 
1955). 

Exclusive remedy prohibits recovery by third 
party based on negligence, — Where a third party 
plaintiff filed its complaint against third party defendant, 
alleging that the accident was caused by his negligence 
and was therefore a breach of contract, recovery of any 
judgment obtained against it over and ‘from third party 
defendant, and, by a second count, sought similar recovery 
on the theory of an implied agreement for indemnity in 
the event of negligence, each of the actions was held pro- 
hibited by the exclusive remedy section of Section 52-1-9 
NMSA 1978. Royal Indem, Co. v, Southern Cal. Petroleum 
Corp., 1960-NMSC-053, 67 N.M. 187, 353 P.2d 358. 

Stranger has no contribution right against em- 
ployer. — Under New Mexico's Workmen's [Workers'] 
Compensation Act, a stranger to the employer-employee 
relationship who is liable to the employee for injuries re- 
ceived by the employee in the course of his employment 
does not have a right of contribution against the employer, 
even if the employer was also at fault. Sanchez v. Hill 
Lines, Inc., 123 F. Supp. 42 (D.N.M. 1954). 

Company not entitled to contribution from con- 
tractor where latter came under act. — Where con- 
tractor's employees were injured in the course of employ- 
ment by a gas explosion and filed separate actions against - 
the gas company, the gas company would not be entitled to 
indemnity on a contribution from the contractor since the 
contractor came within the Workmen's [Workers'] Com- 
pensation Act and had paid or was paying all obligations 
thereunder to employees, and contractor's liability was 
limited to that under the act in absence of the contract of 
indemnity between the contractor and the gas company. 
Beal v, Southern Union Gas Co., 1956-NMSC-113, 62 N.M. 
38, 304 P.2d 566. 

Third-party indemnity claim from employer not 
barred. — The public policy expressed in the workmen's 
{workers'] compensation statute does not'bar a claim for 
indemnity by the third party from the employer where 
that claim is based on an express contract of indemnity. 
City of Artesia v. Carter, 1980-NMCA-006, 94 N.M. 311, 
610 P.2d 198, cert. denied, 94 N.M. 628, 614 P.2d 545. 

Consortium action by spouse of injured employee 
barred. — The spouse of an injured employee is barred 
by the limitations of this section from maintaining an in- 
dependent action for loss of consortium against the em- 
ployer arising out of the injury to the employee. Roseberry 
v, Phillips Petroleum Co., 1962-NMSC-029, 70°N.M. 19, 
369 P.2d 403, 

An action for loss of consortium Ly the spouse of 
an injured worker is barred by the exclusivity provisions 
of the Worker's Compensation Act. Archer v. Roadrunner 
Trucking, Ine., 1997- NMSC- 003, 122 N.M. 708, 930 P.2d 
1155. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Torts," see 11 N.M.L. Rev. 217 (1981). 

For article, "Statutory Adoption of Several Liability in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory," see 18 N.M.L. Rev, 483 (1988). 

For survey of workers' compensation law in New Mex- 
ico, see 18 N.M.L. Rev, 579 (1988). 

For note, "The District Court Should Make the Initial 
Determination of Jurisdiction in Workers' Compensation 
Cases Involving Intentional Tort Claims - Eldridge v, Cir- 


‘cle K Corp.," see 28 N.M.L. Rev. 665 (1998). 
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For note, "Workers' Compensation: Exclusivity, Com- Employee's action against employer for fraud, false im- 
mon Law Remedies, and the Reconsideration of the Actual prisonment, defamation or the like, workmen's compensa- 
Intent Test — Delgado v. Phelps Dodge Chino, Inc.," see 32 tion provision as precluding, 74 A.L.R.3d 838. 

N.M. L. Rev. 567 (2002). Modern status: "dual capacity doctrine" as basis for em- 

For note, "Trends in New Mexico Law — 1994-95: Work- ployee's recovery from employer in tort, 23 A.L.R.4th 1151. 
ers' Compensation Law — New Mexico Clarifies the Mean- Willful, wanton, or reckless conduct of co-employee as 
ing of a Special Employer as Distinct from a Statutory ground of liability despite bar of workers' compensation, 
Employer: Rivera v. Sagebrush Sales, Inc.," see 26 N.M. L. 57 A.L.R.4th 888. 

Rev. 655 (1996). "Dual capacity doctrine" as basis for employee's recov- 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. ery for medical malpractice from company medical per- 
Jur. 2d Workers' Compensation § 49. sonnel, 73 A.L.R.4th 115. 

Action at law to recover for injury as affected by deci- Workers' compensation: effect of allegation that injury 
sion or finding made in workmen's compensation proceed- was caused by, or occurred during course of, worker's il- 
ing concerning same injury, 84 A.L.R.2d 1036. legal conduct, 73 A.L.R.4th 270. 

‘Common-law action for negligence against workmen's Violation of employment rule barring claim for worker's 
compensation insurance carrier, right of employee to compensation, 61 A.L.R.5th 375. 
maintain, 938 A.L.R.2d 598. 100 C.J.S. Workmen's Compensation §§ 557 to 563; 101 


C.J.S. Workmen's Compensation 8§ 917 to 1045. 


§2-1-9. Right to compensation; exclusive. 


The right to the compensation provided for in this act [Chapter 52, Article 1 NMSA 1978], in 
lieu of any other liability whatsoever, to any and all persons whomsoever, for any personal injury 
accidentally sustained or death resulting therefrom, shall obtain in all cases where the following 
conditions occur: 

A. at the time of the accident, the employer has complied with the provisions thereof regarding 
insurance; 

B. at the time of the accident, the employee is performing service arising out of and in the 
course of his employment; and 

C. the injury or death is proximately caused by accident arising out of and in the course of his 
employment and is not intentionally self-inflicted. / 


History: Laws 1937, ch. 92, § 4; 1941 Comp., § 57- employer if, and only if, the employer possesses a second 


906; 1953 Comp., § 59-10-6; Laws 1973, ch. 240, § 4. persona sufficiently independent from and unrelated 
Cross references. — For effect of application of provi- to the employer's status as employer. A variation of the 
sion of act, see 52-1-6 NMSA 1978. dual-persona doctrine is the dual-transaction doctrine 
For meaning of "injury by accident arising out of and in where an employee is involved in two transactions with 
the course of employment," see 52-1-19 NMSA 1978. the same person: one involving the employee's employer, 


and the other involving an injury that is entirely unre- 


ANNOTATIONS lated to the employee's employment except for the fact 
I. . GENERAL CONSIDERATION. that the injury happens to be caused by the same person 
Il. EMPLOYER COMPLIANCE. who employs the employee. Espinosa v. Albuquerque Pub. 
Ill. SERVICE IN COURSE OF EMPLOYMENT. Co., 1997-NMCA-027, 123 N.M. 605, 943 P.2d 1058, cert. 
IV. ACCIDENT PROXIMATE CAUSE OF INJURY. quashed 124 N.M. 589, 953 P.2d 1087 (1998). 
Dual persona doctrine not applicable. — Where 
I. GENERAL CONSIDERATION. the employer modified a rock crusher by removing the 
: wae “ ; rotective shield covering the flywheel and adding a step 
No willful and intentional conduct outside of niet to the flywheel to make it easier to clear jams and 
Workers' Compensation Act. — Where defendant, to perform maintenance; and the worker was injured by 
who was plaintiff's employer, modified a rock crusher the flywheel as the worker knelt on the step to clear a 
by removing the protective shield covering the flywheel jam, the employer did not take on a separate persona as 
and adding a step next to the flyw heel to make it easier an equipment manufacturer, thereby losing its protection 
to clear jams and to perform maintenance; plaintiff was under the Workers' Compensation Act. Chairez v. James 
injured by the flywheel as plaintiff knelt on the step to Hamilton Constr. Co., 2009-NMCA-093, 146 N.M. 794, 215 
clear a jam; there was no evidence that defendant ordered P.3d 732, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 
plaintiff to enter the crusher to clear a rock jam; plaintiff 923 P3d 358. A 
was the person designated to turn off the crusher prior to Special employer doctrine. — Defendant was a spe- 
clearing jams; plaintiff chose not to turn off the crusher; cial employer where worker was an employee of a contrac- 
defendant trained plaintiff to shut off the crusher to clear tor that provided contract employees to governmental 
jams; and plaintiff was told by two fellow employees to agencies, defendant selected worker from a list of qualified 
come out of the crusher, plaintiff failed to prove that de- candidates supplied by the contractor, defendant provided 
fendant engaged in intentional conduct that resulted in day-to-day technical direction to its contract employees 
injury to plaintiff. Chairez v. James Hamilton Constr. Co., and defendant could direct the contractor to remove any 
2009-NMCA-093, 146 N.M. 794, 215 P.3d 732, cert. denied, contract employee from the contract with defendant, the 
2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. y contractor was responsible for all decisions relating to 
Dual-persona and dual-transaction doctrines. hiring, firing, demotions, compensation and employee ben- 
— Under the dual-persona doctrine, an employer may efits, all contract employees were considered employees of 


be treated as a third party, vulnerable to tort suit by an 
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the contractor, the contractor paid the worker a wage and 
benefits. Hamberg v. Sandia Corp., 2007-NMCA-078, 142 
N.M. 72, 162 P.8d 909, aff'd, 2008-NMSC-015, 143 N.M. 
601, 179.P.3d 1209. 

An employer may be considered; a. a tan employer if 
the following factors are met; (1) the employee has made 
a contract of hire, express or implied, with the special em- 
ployer; (2) the work being done is essentially that of the 
special employer; and (3) the special employer, has the 
right to control the details of the work. Hamberg v. Sandia 
Corp., 2007-NMCA-078, 142 N.M. 72, 162. P.3d 909, aff'd, 
2008-NMSC-015, 143 N.M. 601, 179 P.3d 1209. 

Workers' compensation administration lacked 
jurisdiction to hear claim against Pueblo without 
Where 
worker filed a workers' compensation claim with the 
workers’ compensation administration after she suffered 
an on-the-job injury at Isleta resort:and casino, which is 
located on the Pueblo of Isleta, the workers' compensation 
judge did not err in granting a defense motion to dismiss 
for lack of jurisdiction, referencing the Pueblo's tribal sov- 
ereign immunity, because absent congressional authoriza- 
tion or an express and unequivocal waiver by a tribe, state 
courts cannot hear suits against tribes, and in this case, 
the Pueblo has not unequivocally expressed a waiver of its 
sovereign immunity. Mendoza v. Isleta Resort and Casino, 
2020-NMSC-006, rev'g 2018-NMCA-038, 

An injured worker who is a non-party to a con- 
tract is prevented from enforcing compliance with 
the contract. — Where worker filed a workers' compen- 
sation claim with the workers' compensation administra- 
tion after she suffered an on-the-job injury at Isleta resort 
and casino, which is located on the Pueblo of Isleta, and 
where the claim was dismissed for lack of jurisdiction 
based on the Pueblo's sovereign immunity, worker did not 
have a private right of action to enforce the 2015 Indian 
Gaming Compact, which states that a workers' compen- 
sation program will be created, because worker was not 
a party to the compact, which was a.contract between 
the Pueblo of Isleta and the state of New Mexico. Men- 
doza v. Isleta Resort and Casino, 2020-NMSC-006, rev'g 
2018-NMCA-038. 

Where joinder of an indispensable party is not 
feasible because of sovereign immunity, the case 
must be dismissed. — Where worker filed a workers' 
compensation claim with the workers’ compensation ad- 
ministration after she suffered an on-the-job injury at 
Isleta resort and casino, which is located on the Pueblo 
of Isleta, the workers' compensation judge did not err 
in granting a defense motion to dismiss, referencing the 
Pueblo's tribal sovereign immunity; the Pueblo was an 
indispensable party to an action against its insurers be- 
cause the Pueblo's interests could be affected absent its 
joinder and joinder was not feasible because of the Pueb- 
lo's sovereign immunity. If a party is deemed indispens- 
able, the case must be dismissed, Mendoza v. Isleta Resort 
and Casino, 2020-NMSC-006, rev'g 2018-NMCA-038, 

Waiver of sovereign immunity by Indian casino. 
— Where worker was injured during the course of her 
employment at the Isleta resort and casino, and where 
worker filed a workers' compensation complaint with the 
workers' compensation administration, naming Isleta 
casino, the insurance company with which Isleta casino 
maintained workers’ compensation insurance, and the 
third-party administrator of Isleta casino's workers' com- 
pensation insurance policy, and where the workers! com- 
pensation judge granted a defense motion to dismiss on 
grounds of sovereign immunity, the district court erred in 
granting the motion to dismiss, because the 2015 Indian 
Gaming Compact, which addressed workers' compensa- 
tion for tribal gaming enterprise employees, contains an 
express and unequivocal waiver of sovereign immunity 
and because worker is a third-party beneficiary to the 
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workers’ compensation insurance policy between Isleta 
casino and its insurance company. Mendoza v. Isleta Re- 
sort & Casino, 2018-NMCA-038, cert. granted. 

Course and scope of employment. — Where a 
worker who was employed as a "greeter" for his employer 
was injured when he apprehended a customer carrying 
a box after a security alarm went off, indicating that the 
customer was leaving the store without having paid for 
the merchandise, and where the worker was not given, 
shown or knew about specific instructions as to the em- 
ployer's policy on apprehension of shoplifters, the worker's 
job instructions were to stop customers and check receipts 
and merchandise if the security system was activated or if 
merchandise was not in a bag, the employer had no clear 
policy that a greeter was not to apprehend a shoplifter, 
and the worker's job description did not state that he had 
to call security or management when a customer set off 
the security alarm, the worker's accident arose out of and 
occurred within the course and scope of his employment. 
Grimes v, Wal-Mart Stores Inc., 2007-NMCA-028, 141 
N.M. 249, 154 P.3d 64, cert. denied, 2007- NMCERT- 003, 
141 N.M. 401, 156 P.3d 39. 

Horseplay. — In New Mexico, an incident constitutes 
compensable horseplay either if horseplay was a regular 
incident of employment or if horseplay was not a substan- 


_ tial deviation from employment, considering the extent 
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of the duration, the completeness of the duration, the ex- 
tent to which horseplay was an accepted part of the em- 
ployment and the extent to which the nature of the em- 
ployment might include some horseplay. Fuerschbach v. 
Southwest Airlines Co., 489 F, 8d 1197 (10th Cir. 2006), 44 
A.L.R. 6th 7238 (2006). 

Date from which notice measured. — The date 
of disability determines the date from which. notice 
is to be measured. Tom Growney Equip. Co. v. Jouett, 
2005-NMSC-015, 187 N.M. 497, 118 P.3d 320. 

Work-induced aggravation of injury resulting in 
disability constituted accident. — Where employee 
testified that his work activities at subsequent employ- 
ers aggravated his initial injury, supported by medical 
expert's testimony, this work-activity-induced aggrava- 
tion of his shoulder resulting in disability constituted the 
"accident" for which he is required to give notice. Tom 
Growney Equip. Co, v, Jouett, 2005-NMSC-015, 187 N.M. 
497, 113 P.3d 320. 

Nurse injured in care center. — Where defendant 
care center is in the business of providing care to poten- 
tially violent residents, so patient's admission cannot be 
deemed as "without just cause", and there is no evidence 
that the care center subjectively expected the injury to 
occur or "utterly disregarded" such potential risks, and 
there is no evidence to suggest that, despite fearing for 
her safety, plaintiff nurse assistant was ordered to enter 
the room alone and to approach the agitated patient at 
a close distance alone, there are no exceptions applicable 
to plaintiff's claims for injury and the New Mexico Work- 
er's Compensation Act's exclusivity provision bars plain- 
tiffs claims. Paehl.v, Lincoln Cnty. Care Ctr; Inc., 466 F. 
Supp.2d 1249 (D.N.M. 2004), . 

Act not invalid class legislation. — Contention that 
insofar as negligent employers are relieved from the bur- 
den of contribution the Workmen's [Workers']. Compensa- 
tion Act is exemplary of invalid class legislation is devoid 
of merit. Beal v. Southern Union Gas Co,, 1956-NMSC-118, 
62 N.M. 38, 304.P,2d 566. 

Workmen!' s [Workers'] Compensation Act abro- 
gates or modifies the Joint Tortfeasor's.Contri- 
bution Act to the extent that it has application to the 
liability of an employer to.an employee, If the basis for 
employer's liability is the injuries to its employee, it is 
limited by the Workmen's [Workers'] Compensation Act, 
and there can be no contribution. Beal v, Southern Union 
Gas Co., 1956-NMSC-113, 62 N.M. 38, 304 P.2d 566. 
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Purpose of workmen's [workers'] compensation 
laws is to provide not only for employees a remedy which 
is both expeditious and independent of proof of fault, but 
also for employers a liability which is limited and deter- 
minate. Sanchez v. Hill Lines, Inc., 123 F. Bane 42 (D.N.M. 
1954), 

Primary purpose of Workmen's [Workers'] Com- 
pensation Act is to keep an injured workman [worker] 
and. his family at least minimally secure: financially; 
public policy demands it. Aranda v.. Mississippi Chem. 
Corp., 1979-NMCA-097, 93 N.M..412, 600 P.2d 1202, cert: 
denied, 93: N.M. 683, 604.P.2d 821; Casillas v. SWLG., 
1981-NMCA-045, 96 N.M.:84, 628 P.2d 329; cert. denied, 
96 N.M. 116, 628 P.2d 686, and appeal dismissed, 454 U.S. 
934, 102 S. Ct. 467, 70 L. Hd. 2d 242 (1981). 

Workmen's [Workers'] Compensation Act ex- 
presses intention and policy of state that employ- 
ees who suffer disablement as a result of injuries caus- 
ally connected to their work shall not become dependent 
upon the welfare programs of the state, but shall receive 
some portion of the wages they would have earned, had it 
not been for the intervening disability. Casias v. Zia Co., 
1979-NMCA-068, 93 N.M. 78, 596 P.2d 521, cert, denied, 
93 N.M. 8,595 P.2d 1203. 

Act does not create paddnspatan of employer's 
liability. — Voluntary payment of workmen's [workers'] 
compensation benefits does not, by itself,'create a pre- 
sumption that the employer is liable; Wilson v. Richardson 
Ford Sales, Inc., 1981-NMS8C- 123,97 N.M. 226, 688 P.2d 
1071. 

Workmen's [Workers'] Compensation Act does not 
look to fault of employer; instead, the employer is li- 
able to the employee for compensation if the conditions 
of this section are met. Taylor v. Delgarno Transp., Inc., 
1983-NMSC-052, 100 N.M. 138, 667,P.2d.445. 

Applicability to state employees, — Because the 
state highway department is not recognized by law as a 
legal entity distinct from the state itself, the state could 
not be both employer and.third party tortfeasor in an 
action against the highway department by employees of 
the public'defender's department who were injured while 
traveling in the course of their employment, and the "dual 
persona" doctrine did not apply. to-extend immunity to 
highway department, under:the exclusive remedy provi- 
sions of the Workers' Compensation Act. Singhas v. N.M. 
State Hwy. Dep't, 1995-NMCA-089, 120 N.M. 474, 902 P.2d 
1077, aff'd, 1997-NMSC-054,.124 N.M. 42, 946 P.2d 645, 

Remedy under the New Mexico Workmen's [Work- 
ers']|, Compensation, Act is exclusive. Chavez v, Ken- 
necott Copper Corp.,.547.F.2d 541.(10th Cir. 1977); San- 
ford v. Presto Mfg. Co.,;1979-NMCA-059, 92 N.M. 746, 594 
P.2d 1202, 

The New Mexico Workmen's [Workers'] Compensation 
Act expressly makes the remedies provided by the act the 
sole and exclusive remedies available to an employee for 
claims against this employer or insurer. Dickson v. Moun- 
tain States Mut. Cas. Co., 1982-NMSC-090, 98 N.M. 479, 
650 P.2d 1: 

The Workmen's [Workers' ], Compensation Act is legisla: 
tion in derogation of the common law and creates exclu- 
sive rights, remedies and. procedures. Williams v. Amax 
Chem. Corp.;;1986-NMSC-041, 104 N.M. 293; 720 P.2d 
1234, overruled on other grounds by Michaels.v. Anglo Am. 
Auto Auctions, Ine,,;1994-NMSC-015, 117. N.M. 91, 869 
P.2d 279. 

The Workers' Compensation Act is the exclusive remedy 
for workers harmed by an employer's negligence. Morales 
v, Reynolds, 2004-NMCA-098, 136 N.M. 280, 97 P.3d 612, 
cert. denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 
197. 

Act affords exclusive remedy. — Once the Work- 
men's, [Workers'|. Compensation Act has, become appli- 
cable either through compulsion or election, it affords 


WORKERS' COMPENSATION 


1355 


52-1-9 


the exclusive remedy for the injury iby the employee 
or his dependents against the employer and insur- 
ance carrier. Mountain States Tel; .& Tel. Co,.v. Montoya, 
1978-NMSC-057, 91 N.M. 788, 581 P.2d 1283. 

The plaintiff's sole remedy is provided by the Work- 
men's [Workers’] Compensation Act. It is not the want of 
a possible cause of action that precludes the plaintiff from 
obtaining independent relief; it is the exclusivity provi- 
sions of the act: Gonzales v..United States Fid. & Guar. 
Co., 1983-NMCA-016, 99 N.M: 432, 659 P.2d 318. 

Once. the Workmen's [Workers'] Compensation’Act pro- 
vides a remedy, that act is exclusive and the claimant has 
no right. to bring an action in common-law. negligence 
against his employer. GallesChevrolet Co, v. Chaney, 
1979-NMSC-027, 92 N.M. 618, 593 P.2d 59. 

If an employer falls within the scope of the Workers’ 
Compensation Act, the benefits and remedies. provided 
therein are the exclusive remedy for that employer's work- 
ersiwho aré injured or killed in accidents "arising out of 
and:in the course of" their employment. Morales.v. Reyn- 
olds, 2004-NMCA-098, 136.N.M. 280, 97 P.3d 612, cert. de- 
nied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Estate of deceased worker not entitled to recover 
under employer's uninsured motorist insurance, 
— Where estate of decedent sought to recover damages 
under decedent's employer's uninsured/underinsured mo- 
torist coverage after decedent was killed in the course of 
his employment by a co-worker operating an employer- 
owned motor vehicle, decedent's estate was not entitled 
to recover damages under the employer's uninsured mo- 
torist insurance, because the uninsured motorist statute, 
66-5-301(A) NMSA 1978, only benefits: persons "legally 
entitled to recover damages from owners or operators of 
uninsured motor vehicles", and under the Workers' Com- 
pensation Act (WCA), 52-1-1 to -70 NMSA 1978; an em- 
ployee who was injured in a workplace accident caused by 
an employer or its representative may only seek a remedy 
authorized under the WCA, and under the WCA such a 
employee is not legally entitled to recover damages under 
the uninsured motorist statute. Vasquez v. American Cas, 
Co, of Reading, 2017-NMSC-003. 

Proceedings under Workmen's [Workers'] Com- 
pensation Act are exclusive, completely preempting 
any other action than is set out in the act. Sanchez, v»Hill 
Lines, Inc., 123 F. Supp. 42 (D.N.M. 1954), 

Exclusivity provision applies to injuries incurred 
during horseplay. — Where worker was subjected to a 
mock arrest as a prank organized by worker's supervi- 
sor to celebrate the end of worker's probationary period, 
worker's tort action of psychological injuries. was barred 
by the exclusivity provisions of the Workers' Compensa- 
tion Act because worker alleged that the injuries were 
proximately caused by horseplay arising out of and in the 
cause of worker's employment. Fuerschback v, Sw. Airlines 
Co., 489 F. 8d 1197 (10th Cire. 2006), 44.A.L.R. 6th 723 
(2006). 

Human rights claim not barred. — The plaintiff's 
claim of sex discrimination under the New Mexico Human 
Rights Act (NMHRA), Chapter 28, Article 1 NMSA 1978, 
was not barred by the exclusivity provision in this section, 
even though her claim for worker's compensation and. for 
violation of the NMHRA stemmed from the same set of 
facts. Sabella v. Manor Care, Inc., 1996-NMSC-014, 121 
N.M. 596, 915 P.2d 901. 

A temporary employer was immune from a com- 
mon law tort claim of a temporary employee since 
it met the test of special employer; it had contractually 
assured that the general employer would provide work- 
ers' compensation coverage, and the temporary employee 
had signed a contract agreeing to look to the general em- 
ployer for his remedy for on-the-job injuries. Vigil v. Digi- 
tal Equip, Corp., 1996-NMCA-100, 122 N.M. 417, 925 P.2d 
883, cert, denied, 122 N.M. 279, 923 P.2d 1164, , 
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Employee not liable for injury or death of co- 
employee. — Under the Workmen's Compensation Act, 
an employee of an employer who has complied with the 
requirements of the act is not subject to liability under 
the common law for the injury or death of a co-employee. 
Matkins v. Zero Refrigerated Lines, Inc., 1979-NMCA-095, 
93 N.M. 511, 602 P.2d 195. 

Loss of consortium claim barred. — Since work- 
ers' compensation was the exclusive remedy of a deceased 
employee's survivors, the claim: of. the employee's hus- 
band for loss of consortium was barred as a remedy at 
law under the exclusive remedy provisions of the Work- 
ers' Compensation Act. Singhas v. N.M. State Hwy. Dep't, 
1995-NMCA-089,. 120 N.M. 474, 902 P.2d 1077, a/ff'd, 
1997-NMSC-054, 124 N.M, 42, 946 P.2d 645. 

An action for loss of consortium by the spouse of an in- 
jured worker is barred by the exclusivity provisions of the 
Worker's Compensation Act. Archer v. Roadrunner Truck- 
ing, Inc,, 1997-NMSC-003, 122 N.M. 703, 930 P.2d 1155. 

Because the Workers' Compensation Act bars "deriva- 
tive" actions for loss of consortium by the spouse of an in- 
jured worker, an unmarried significant other's consortium 
claim is not viable because it is derived from the injuries 
to the plaintiff. Paehl v. Lincoln Cnty, Care Ctr, Inc., 466 
F.\Supp.2d 1249 (D.N.M. 2004). 

Actual intent test overruled. — The New Mexico Su- 
preme Court expressly overrules all case law that has re- 
quired allegation or proof of an employer's actual intent to 
injure a worker as a precondition to a worker's tort recov- 
ery. Delgado v,. Phelps Dodge Chino, Inc., Pile 034, 
131 N.M. 272, 34 P.3d 1148. 

Willful or intentional conduct wutside of Workers' 
Compensation Act. — Willfulness renders a worker's 
injury non-accidental, and therefore outside the scope of 
the Workers’ Compensation Act, when: (1) the worker or 
employer engages in an intentional act or omission, with- 
out just cause or excuse, that is reasonably expected to 
result in the injury suffered by the worker; (2) the worker 
or employer expects the intentional act or omission to 
result in the injury, or has utterly disregarded the con- 
sequences; and (3) the intentional act or omission proxi- 
mately causes the injury. Delgado v. Phelps Dodge Chino, 
Inc., 2001-NMSC-034, 131 N.M. 272, 34 P.3d 1148. 

Delgado requirements. — The critical measure for 
Delgado claims is whether the employer has, in a specific 
dangerous circumstance, required the worker to perform 
a task where the employer is or should clearly be aware 
that there is a substantial likelihood the worker will suf- 
fer injury or death by performing the task. Richey v. Ham- 
mond Conservancy Dist., 2015-NMCA-0438. 

Delgado requirements satisfied. — Where worker's 
allegations were that employer was notified that the spe- 
cific equipment worker was required to use was danger- 
ous and had nearly caused serious injuries to several 
employees, that employer required worker to use the 
equipment in spite of this knowledge and over worker's 
objections, and as a result, worker was severely injured 
using the equipment, worker satisfied the requirements 
of a claim under Delgado v, Phelps Dodge Chino, Inc., 
2001-NMSC-034, 181 N.M, 272; Richey v. Hammond Con- 
servancy Dist., 2015-NMCA-043, 

Delgado requirements not satisfied. — Where em- 
ployer operated a facility to receive pipeline inspection 
gauges or "pigs" that clean out deposits in the pipelines; 
the pipeline pig receiver had been modified to accept a 
longer "smart" pig that detected problems in the pipeline; 
worker was employed to retrieve the pig from the receiver; 
due to the modification of the receiver, worker was un- 
able to determine if a pig was lodged in the receiver, to 
determine the pressure behind a pig, or to relieve pres- 
sure in the receiver; worker had to stand in front of the 
receiver opening to determine the location of a pig; worker 
was injured when a pig became dislodged and struck the 
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worker; worker received training on operating the origi- 
nal receiver, but not the modified receiver; when the re- 
ceiver was modified, a concern was expressed that a pig 
could get stalled in the receiver with pressure behind it; 
to mitigate the risk, a barrel extension was added to the 
receiver and a person was assigned to relieve pressure if 
necessary; when the smart pig operation was completed, 
employer removed the barrel extension, but did not assign 
a person to relieve pressure in the receiver during pig re- 
trieval; employer refused offers from employees to change 
the receiver back to its original configuration; there was 
no evidence that employer's decision to keep the receiver 
in its modified state was profit-motivated in disregard 
for safety; and when worker was injured, worker was 
performing a routine task that worker had performed at 
least ten times before, worker failed to satisfy the require- 
ments of a claim under Delgado v, Phelps Dodge Chino, 
Inc., 2001-NMSC-034, 131 N.M. 272,34 P.3d 1148; May v. 
DCP Midstream, L.P., 2010-NMCA-087, 148 N.M. 595, 241 
P.3d 193, cert. quashed, 2001-NMCERT-009, 269 P.3d 904. 

Psychological disability incurred outside provi- 
sions of Section 52-1-24 NMSA 1978. — Since a work- 
ers’ compensation judge determined that the worker 
suffered a work related mental disability, but that the dis- 
ability was not compensable since it fell outside the defini- 
tion of primary mental impairment, the exclusive remedy 
provision of the Workers' Compensation Act did not bar 
the worker's prima facie tort claim against her employer 
and supervisor. Beavers v. Johnson Controls World Servs., 
Inc., 1995-NMCA-070, 120 N.M. 848, 901 P.2d 761, cert. 
denied, 120 N.M. 68, 898 P.2d 120. 

Aid in construction of act. — The maxim "expressio 
unius est exclusio alterius," is only an aid to construction 
and does not apply to provisions of Workmen's [Workers'] 
Compensation Act, "injuries sustained in extra-hazardous 
duties incident to the business," and "The right to the 
compensation provided for in this act, ... for any personal 
injury accidentally sustained or death resulting there- 
from, shall obtain in all cases" when the conditions and 
circumstances stated and required by this section are 
present. Wilson v. Rowan Drilling Co., 1950-NMSC-046, 
55 N.M. 81, 227 P.2d 365 (decided under former law). 

Employer is not subject to liability in addition to 
Workmen's [Workers'] Compensation Act even where 
the employer voluntarily enters into a contract which also 
seeks indemnity. Gulf Oil Corp. v. Rota-Cone Field Operat- 
ing Co., 1972-NMCA-167, 84 N.M.'483, 505 sia 78, writ 
quashed, 85 N.M. 636, 515 P.2d 640. 

Legislature intended to declare void any contract 
provisions which seek to impose additional liability on 
an employer. Gulf Oil Corp. v. Rota-Cone Field Operat- 
ing Co., 1972-NMCA-167, 84 N.M. 483, 505 P.2d 78, writ 
quashed, 85. N.M. 636, 515 P.2d 640 (1973). 

Limitation of employer' 8 liability for injuries sus- 
tained by an employee covered by the Workmen's [Work- 
ers'] Compensation Act covers all instances where that 
injury is sought to be made the basis for further and addi- 
tional liability by the employee or others in his behalf, and 
indirect liability for such injury is also foreclosed’ both by 
the terms of the act and because the employer's liability 
for such injury is not in tort. Beal v. Southern Union Gas 
Co., 1956-NMSC-113, 62 N.M. 38, 8304 P.2d566. — 

Grants amnesty to employer where no indemnity 
contract, — The exclusive remedy provision of the Work- 
men's [Workers'] Compensation Act grants amnesty to an 
employer for all causes of action relating to employees' in- 
juries, regardless of the question of independent breach 
of duty, where there is no express contract’ of indem- 
nity. Royal Indem. Co. v. Southern Cal. Petroleum Corp., 
1960-NMSC-053, 67 N.M. 137, 353 P.2d 358, 

Sexual harassment. — Plaintiff's injuries, resulting 
from sexual harassment in the workplace, were not barred 
by the exclusivity provisions of the Worker's Compensation 
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Act. Coates v. Wal-Mart Stores; Inc., 1999-NMSC-013, 127 
N.M. 47, 976 P.2d 999. 

The words "accident" or "doeidental injury" should 
be liberally construed. Stevenson v, Lee Moor Contracting 
Co., 1941-NMSC-033, 45 N.M. 354, 115 P.2d 342. 

Claimant has burden of proving compensable ac- 
cident. Romero v. S.S. Kresge Co., 1981-NMCA-001, 95 
N.M. 484, 623 P.2d 998, cert. denied, 95 N.M, 593, 624 P.2d 
535, overruled on other grounds by Dupper v. Liberty Mut. 
Ins. Co., 1987-NMSC-007, 105 N.M. 503, 734 P.2d 743. 

Applicability to intentional acts. — Exclusivity 
provisions of Workers': Compensation Law (Chapter 52, 
Article 1 NMSA 1978) apply to injury to claimant's hand 
caused by manager intentionally slamming locker door. 
Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 126 N.M. 
3819, 968 P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 
351.: 

Payment of compensation. benefits by em- 
ployer does not relieve claimant's burden of prov- 
ing a compensable accident. Romero v. S.S. Kresge Co., 
1981-NMCA-001, 95 N.M. 484, 623 P.2d 998, cert. denied, 
95 N.M. 593, 624 P.2d 535, overruled on other grounds by 
Dupper v. Liberty Mut. Ins, Co,, 1987-NMSC-007, 105 N.M. 
503, 734 P.2d 743; but see Perea v, Gorby, 1980-NMCA-048, 
94 N.M. 325, 610 P.2d 212; Medrano v. Ray Willis Constr. 
Co., 1981-NMCA-096, 96 N.M. 648, 633 P.2d 1241. 

No due process right to greater disability benefits. 
— An injured worker does not have a due process property 
right to disability benefits greater than those conferred by 
the legislature. Casillas v. S.W.I.G,, 1981-NMCA-045, 96 
N.M. 84, 628 P.2d 329, cert. denied, 96 N.M. 116, 628 P.2d 
686, and appeal dismissed, 454 U.S. 934, 102 S. Ct: 467, 70 
L. Ed. 2d 242 (1981). ' 

Employer may voluntarily relinquish statutory 
protection of limited liability. — Although the work- 
men's [workers'] compensation statute affords an em- 
ployer release from unlimited liability in exchange for a 

limited amount of compensation for the injured employee, 
if the employer desires to voluntarily relinquish his stat- 
utory protection, he may do so. City of Artesia v. Carter, 
1980-NMCA-006, 94 N.M, 311,610 P.2d 198, cert, denied, 
94 N/M. 628, 614 P.2d 545, 

Employee! s termination of employment due to 
disability deemed involuntary. — Where an employ- 
ee's disability or inability to perform his former job on pro- 
duction causes him to quit the job, for purposes of deter- 
mining his rights to compensation benefits, the employee 
did not voluntarily leave his employment. Aranda v. Mis- 
sissippi Chem. Corp., 1979-NMCA-097, 93 N.M. 412, 600 
P.2d 1202, cert. denied, 93 N.M. 683, 604 P.2d 821. 

Injury subsequent to discharge..— Workers' Com- 
pensation Law (Chapter-52, Article 1 NMSA 1978) is not 
automatically terminated by the firing or quitting of an 
employee, but applies to injury occurring during a reason- 
able period while employee winds up affairs and leaves 
premises. Martin-Martinez v. 6001, Inc., 1998-NMCA-179, 
126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 
972 P.2d 351. 

No recovery solely upon claim of payments dur- 
ing investigation period. — A claimant cannot base her 
recovery solely on the fact that the employer paid benefits 
during a period when the accident was under investiga- 
tion. Romero v. S.S. Kresge Co,, 1981-NMCA-001, 95 N.M. 
484, 623 P.2d 998, overruled on other grounds by Dupper 
v, Liberty Mut. Ins. Co., 1987-NMSC-007, 105 N.M. 503, 
734 P.2d 743. 

Claim must be against employer. — Claims based 
on the Occupational Disease Disablement Act or Workers' 
Compensation Act can be raised only against an employer. 
Garrity. v. Overland Sheepskin Co., 1996-NMSC-032, 121 
N.M, 710, 917 P.2d 1382. 

Injured employee may sue third party, other 
than the employer or an employee of the employer, for 
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negligence in causing the injured employee's accident. 
Taylor v, Delgarno Transp., Inc., 1983-NMSC-052, 100 
N.M. 188, 667 P.2d 445. 

Third-party indemnity claim from baiploper not 
barred. — The public policy expressed in the workmen's 
[workers'] compensation statute does not bar a claim for 
indemnity by the third party from the employer where 
that: claim is based on an express contract of indemnity. 
City of Artesia v. Carter, 1980-NMCA-006, 94 N.M. 811, 
610 P.2d 198, cert. denied, 94 N.M. 628, 614 P.2d.545. 

Accidental injury while employed, expenses due 
to problems exacerbated by injury, fulfills prerequi- 
sites. — Findings that plaintiff: (1) suffered an accidental 
injury while in the course and scope of his employment 
while inventorying and numbering air conditioners; and 
(2) incurred medical expenses due to symptomatic prob- 
lems with his lower:back exacerbated by the injury, in- 
cluded the necessary prerequisites. for coverage under 
the Workmen's [Workers'] Compensation Act. DiMatteo v. 
County of Dona Ana, 1985-NMCA-099, 104 N.M. 599, 725 
P.2d 575, 

Cause of action for alleged bad faith not separate 
from claim. — Where plaintiff asserts that the defen- 
dant's alleged bad faith denial of plaintiff's claim for com- 
pensation was tortious conduct which delayed payment of 
compensation, and constitutes a basis for a cause of action 
by plaintiff against the defendant for deceit, bad faith and 
intentional infliction of emotional distress, the court held 
that these claims are not separate and distinct from the 
plaintiffs claim for workmen's [workers'] compensation 
benefits, and consequently, the award by the state court of 
compensation benefits to the plaintiff is a bar to the fed- 
eral court action. Chavez v. Kennecott Copper Corp., 547 
F.2d 541 (10th Cir. 1977). 

Worker's claim for intentional spoliation of evi- 
dence against his employer was not barred by the act's 
exclusive remedy provisions.:Coleman v. Eddy Potash, 
Inc., 1995-NMSC-063, 120'N.M. 645, 905 P.2d 185. 

Satisfaction executed with compromise bars ac- 
tion. — Where the plaintiff attempts to bring this federal 
court action two years later for a claim of bad faith delay 
arising out of the very dispute which was compromised 
and settled and the proceeds of which have been retained 
by the plaintiff, since the receipt and satisfaction of judg- 
ment in the prior case stipulated that it was in satisfac- 
tion of any other claims against defendant, while the 
only action which had been pending was the workmen's 
(workers'] compensation action, this broad satisfaction ex- 
ecuted as a part of a compromise settlement arises to an 
accord and satisfaction and bars the present action by the 
plaintiff. Chavez v. Kennecott Copper Corp., 547 F.2d 541 
(10th Cir, 1977). 

Full knowledge essential for estoppel by accep- 
tance of benefits. —.In order to create estoppel by ac- 
ceptance of workmen's [workers'] compensation benefits 
it is essential that the person against whom estoppel is 
claimed, should have acted with full knowledge of the 
facts and of his' rights. Maynerich v, Little Bear Enters., 
Inc., 1971-NMCA-079, 82 N.M. 650, 485 P.2d 984. 

Reviewable conclusion of law. — Where conclusion 
that one has suffered an accident is based upon undis- 
puted facts found by the court and incorporated in his 
decision, the conclusion is one of law, reviewable by the 
supreme court. Webb v. N.M. Publ'g Co., 19438-NMSC-032, 
47 N.M.-279, 141 P.2d 333, 

Remedy in state court where employer ceases 
making payments. — Where plaintiff's employer ceases 
making payments under this act, and enters into a stipu- 
lation, approved by the state court, which contains a re- 
lease of any and all liability whatsoever, where employer 
again ceases payment, the plaintiffs remedy is in the 
state court under the act and not in a federal court and 
is not separate and apart from the claims under the act, 
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which is the exclusive remedy for the denial of a claim 
for compensation. Escobedo v. Am. Employers Ins. Co., 547 
F.2d 544 (10th Cir, 1977). 

Where bad faith settlement alleged. — Plaintiff 
was injured in the course of his.employment, and defen- 
dant commenced payment of compensation benefits, but 
after seven months, failed and refused to make further 
payments; whereupon, the plaintiff filed his claim in the 
state district court, A settlement was reached and upon a 
stipulation and joint motion, a judgment was entered by 
the state court in favor of the plaintiff. The stipulation for 
judgment contained'a release of plaintiffs compensation 
claims and:a release "of any and all other liability what- 
soever kind and nature which has either been or could be 
made as involving or arising out of this proceeding, with 
the contemplation that any and) all claims and proceed- 
ings be foreclosed and considered completely resolved and 
finalized...." Judgment was entered January. 15, 1975, 
and the new complaint was filed August’4, 1975, based on 
theory that the alleged bad faith of defendant in'terminat- 
ing the payments created a cause of action separate and 
apart from the ‘claim for compensation which was settled 
in the state court: proceeding and that the state court's 
disposition of plaintiffs claim is not a bar to this action. 
The ‘trial.court granted motion for summary judgment 
of dismissal-on the grounds that the act clearly contem- 
plates that an employer may deny a workman's [worker's] 
claim, but if he does, it provides the workman [worker] 
with a remedy. The remedy is the same whether the de- 
nial is made in good faith or bad faith. The act gives the 
workman [worker] the right to file his claim with the state 
district court and have the court adjudicate it, and this is 
the exclusive remedy for the denial of a claim for compen- 
sation. Escobedo v. Am. Employers Ins. Co., 547 F.2d 544 
(10th Cir, 1977)ex> isc 

Action by third party for nhealigdsicn prohibited. 
— Where a third party plaintiff filed its complaint against 
third party defendant, alleging that the accident was 
caused by his negligence and was therefore a breach of 
contract, recovery of any judgment obtained against it 
over and from third party defendant, and, by a second 
count, sought similar recovery.on the theory of an implied 
agreement for indemnity in the event of negligence, each 
of the actions was held prohibited by the exclusive remedy 
of this section; Royal Indem. Co, v, Southern Cal. Petro- 
leum Corp., 1960-NMSC-053, 67 N.M. 187, 353.P.2d 358. 

Illegally,employed minor not covered and may 
sue. — A contract, the performance of which violates a 
penal statute, is illegal and at least voidable, and will not 
provide a basis for the assertion of rights under such con- 
tract, particularly by the party upon whom the statute 
imposes the penalty; therefore, an illegally employed mi- 
nor is not covered by the act and therefore may pursue a 
common-law action. Maynerich v, Little\Bear Enters., Inc., 
1971-NMCA-079, 82.N.M. 650, 485 P.2d 984. 

_ Stranger does not have contribution against em- 
ployer where liable to employee. — Under New Mex- 
ico's Workmen's [Workers'] Compensation Act, a stranger 
to the employer-employee relationship who is’ liable to 
the employee for injuries received by the employee in the 
course of his employment does not have a right of con- 
tribution against the employer, even if the employer was 
also at fault. Sanchez v, Hill Eines, Ine., 123 F. Supp, 42 
(D.N.M. 1954), 

Company not entitled to contribution from con- 
tractor paying under act. — Where contractor's em- 
ployees were injured in the course of employment by a gas 
explosion and filed separate actions against the gas com- 
pany, the gas company would not be entitled to indemnity 
on a contribution from the contractor since the contractor 
came within the Workmen's [Workers'] Compensation Act 
and had paid or was paying all obligations thereunder to 
employees, and contractor's liability, was limited to that 
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under the act in absencé of the contract of indemnity be- 
tween the contractor and the gas company. Beal v. South- 
ern Union Gas Co., 1956-NMSC-113, 62'N.M. 38, 304 Pad 
566. 

Question of safety control and special eikplopBe 
for jury. — Where certain showings raised material is- 
sues of fact as to whether the safe operation of the crane 
which killed plaintiff's decedent was its lessor's work and 
as to whether the lessor had a right to control safety mat- 
ters, summary judgment on these matters was improper, 
and whether crane operator was or was not a special em- 
ployee of lessee in connection with safety matters in the 
operation of the crane was a factual question for the jury. 
Fresquez v. Southwestern Indus; Contractors & Riggers, 
1976-NMCA-090, 89 N.M. 525, 554 P.2d 986, cert. denied, 
90 N.M. 8, 558 P.2d 620. 

Special employee within scope of act. In adie 
to recover damages for personal injury, plaintiff as a spe- 
cial employee of defendant was within the scope of Work- 
men's [Workers'] Compensation Act, whose remedies were 
exclusive and which extended its protection to persons 
who were not employees at common law. Jones v. George F. 
Getty Oil Co,, 92:.F.2d 255 (10th Cir. 1937), cert. denied, 
808 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106 (1938). 

Not independent contractor. — Where under a 
contract of émployment an employee was to load concen- 
trates onto freight cars, at.a price per ton; and hire’ his 
own helpers, but employer had right to discharge em- 
ployee with or without cause to coerce employee in doing 
the work suitable to the employer, the employee was not 


‘an independent contractor, and was entitled to compensa- 
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tion for injuries. American Employers' Ins. Co: v. Grabert, 
1935-NMSC-030, 39 N.M. 1738, 42 P.2d 1116. 

Compensation not affected because workman 
[worker] more, susceptible. — That. a» workman 
[worker] may have been rendered more susceptible toin- 
jury than other workmen because of:his physical condi- 
tion cannot affect the compensability of the injury. Webb 
vi N.M. Publ'g Co.; 1943-NMSC-032, 47 N.M. 279, ba P.2d 
333. vi 

Allowance of attorney fee. — Where insurancé car- 
rier had offered to pay the regular compensation but re- 
fused to pay the 50% additional compensation and employ- 
ment of counsel became necessary to collect the additional 
amount, allowance of the attorney fee to the employee was 
proper. Janney v. Fullroe, Inc., 1943- NMSC-042, 47 N.M. 
423, 144 P.2d 145. 


IT, EMPLOYER COMPLIANCE. 


Empilived! s remedies where employer seule, to 


provisions of the Workers' Compensation Act (this Abtite) 
such as by failing to obtain insurance or to properly file a 
certificate of insurance, the employee has two options: she 
may either file a workers' compensation action or file an 
action for common law remedies, to which she may attach 
a contract claim for wrongful discharge. Failure to com- 
ply with the act does not allow the employee to file both 
a workers' compensation action and a wrongful discharge 
action. Shores v. Charter Servs., Inc., 1987-NMSC- 109, r0G 
N.M. 569, 746 P.2d 1101. 

Where an employer did not substantially comply with 
the filing provisions of the Workers' Compensation Act, 
the exclusive remedy provisions of this section and Sec- 
tions 52-1-6 and 52-1-8 NMSA 1978 did not apply to bar 
a wrongful death action against the employer. Peterson v. 
Wells Fargo Armored Servs. Corp., 2000-NMCA-048, 129 
N.M. 158, 3 P.3d-135, cert. denied, 129 N/M. 207, 4 P.3d 35. 

Delay in filing does not remove limitation on 
employer's liability. — A delay in filing, pursuant 
to Section 52-1-4 NMSA 1978 does not necessarily re- 
move the limitations on the employer's liability found in 
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Sections 52-1-6 and 52-1-8 NMSA 1978 and this section. 
Quintana v. Nolan Bros., 1969-NMCA-083, 80 N.M. 589, 
458 P.2d 841. 

A delay in filing pursuant to 52-1-4 NMSA 1978 does 
not remove the limitation on the employer's liability be- 
cause the statutory purpose is met when the employer 
obtains compensation protection for his workmen. Quin- 
tana v. Nolan Bros., 1969-NMCA-083, 80 N.M. 589, 458 
P.2d 841. 

Employer ‘interpretation permitting action 
against co-employees, — The highway commission in- 
surance requirements evidence a desire to provide com- 
pensation for bodily injury and property damage; the 
contractor's employees are compensated by workmen's 
[workers'] compensation, members of the public in general 
are compensated by the public liability insurance, but the 
policy of the commission is only to provide this compen- 
sation and not to indemnify employees under Hockett v. 
Chapman, 1961-NMSC-163, 69 N.M. 324, 366 P.2d 850, 
interpretation of the Workmen's [Workers'] Compensation 
Law permitting actions against co-employees. Chavez v. 
Pino, 1974-NMCA-071, 86 N.M. 464, 525 P.2d 391. 

Temporary helpers' coverage purchased at em- 
ployer's expense. — Employer's indirect payments to 
a temporary help service were sufficient. to invoke the 
protections of the exclusive remedy provisions against a 
temporary worker who sued the employer, where insur- 
ance coverage had been purchased by the service for the 
worker at the employer's expense. Garcia v. Smith Pipe & 
Steel Co., 1988-NMCA-078, 107 N.M. 808, 765 P.2d 1176, 
cert. denied, 107 N:M: 673, 763 P.2d 689. 

A temporary employer was immune from a com- 
mon law tort claim of a temporary employee since 
it met the test of special employer; it had contractually 
assured that the general employer would provide work- 
ers' compensation coverage, and the temporary employee 
had signed a contract agreeing to look to the general em- 
ployer for his remedy for on-the-job injuries. Vigil v. Digi- 
tal Equip. Corp., 1996-NMCA-100, 122 N.M. 417, 925 P.2d 
888, cert. denied, 122 N.M. 279, 923 P.2d 1164. 


IIL. SERVICE IN COURSE OF EMPLOYMENT. 


Burden is on the claimant to establish by evi- 
dence that worker's death was proximately caused by an 
accident arising out of and in the course of his employ- 
ment, Sw, Portland Cement Co, v. Simpson, 135 F.2d 584 
(10th Cir. 1943). : 

Burden of proof that claimant is employee. — To 
obtain benefits under the Workmen's [Workers'] Compen- 
sation Act, the claimant has the burden of establishing 
that he is an employee, Dibble v. Garcia, 1982-NMCA-040, 
98 N.M. 21, 644 P.2d 535, cert. denied, 98 N.M. 50, 644 
P,2d 1039, 

Burden after claimant raises inference of course 
of employment, — After claimant has introduced proof 
of facts raising a natural and reasonable inference that 
accident arose out of and in the course of employee's em- 
ployment and occurred when he was performing services 
arising out of and in the course of his employment, bur- 
den rested on the employer, it having denied those facts, 
to show the contrary. Sw, Portland Cement Co, v. Simpson, 
135 F.2d 584 (10th Cir, 1943). 

Inference by jury as to course of employment. 
— Where there is substantial evidence that death of em- 
ployee resulted from accident and that accident occurred 
during his hours of work, at a place where his duties re- 
quired him to be, or where he might properly have been 
in the performance of such duties, the triers of the issues 
of fact may reasonably conclude therefrom, as a natural 
inference, that the accident arose out of and in the course 
of the employment. Sw. Portland Cement Co. v. Simpson, 
135 F.2d 584 (10th Cir. 1943). 
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Presumption of fact as to accident in employ- 
ment. — Since burden is on claimant to prove that acci- 
dent arose out of and in the course of employment, either 
by direct evidence or by evidence from which these facts 
may be legitimately inferred, the presumption is not a le- 
gal presumption, but one of fact, that is, a natural infer- 
ence drawn from proven facts. Sw. Portland Cement Co. v. 
Simpson, 135 F.2d 584 (10th Cir. 1943), 

"Arising out of "construed. — For an injury to "arise 
out of" the employment, there must be showing that the 
injury was caused by a risk to which the worker was 
subjected by his employment; the employment must con- 
tribute something to the hazard of ‘the injury. Schober 
v. Mountain Bell Tel., 1980-NMCA-113, 96 N.M. 376, 
630 P.2d 1231; Velkovitz v. Penasco Indep. Sch. Dist., 
1981-NMSC-075, 96 N.M. 577, 633 P.2d 685; Losinski v. 
Corcoran, Barkoff & Stagnone, PA., 1981-NMCA-127, 97 
N.M. 79, 636 P.2d 898, cert. denied, 97 N.M. 483, 641 P.2d 
514. 

An injury arises out of the employment when it is 
caused by a risk to which the worker is subjected in the 
employment. Sena v. Cont'l Cas. Co., 1982-NMCA-060, 97 
N.M. 753, 643 P.2d 622, cert. denied, 98 N.M. 336, 648 P.2d 
794, i 

A miner's injury, which was sustained after returning 
to a recently blasted work area when a large rock fell on 
his foot, arose out of his employment, despite the fact that 
the miner failed to use a scaling bar, as required by state 
and federal regulation, prior to his return to secure the 
work area. This determination was supported by the in- 
troduction of evidence that rock falls are one of the lead- 
ing causes of mining accidents and occur even after the 
barring down of the blasted area. Garcia v. Homestake 
Mining Co., 1992-NMCA-018, 118 N.M. 508, 828 P.2d 420, 
cert. denied, 118 N.M. 488, 827 P.2d 1802, 

The principles "arising out of" and "in the course 
of employment" within the meaning of the Workmen's 
[Workers'] Compensation Act must coexist at the time 
of the injury in order that an award be sustained. These 
terms are not synonymous: the former relates to the cause 
of the injury and the latter refers to the time, place and 
circumstances under which the injury occurred. The in- 
jury must be reasonably incident to the employment or 
one flowing therefrom as a natural consequence. Walker 
v. Woldridge, 1954-NMSC-027, 58 N.M. 183, 268 P.2d 579; 
Wilson v. Richardson Ford Sales, Inc,, 1981-NMSC-123, 97 
N.M. 226, 638 P.2d 1071. 

It is not enough that the injury arose in the course 
of employment. For an injury to be compensable within 
the Workmen's [Workers'] Compensation Act it must 
"arise out of" and in the course of employment and not 
be willfully suffered or intentionally inflicted. Walker v. 
Woldridge, 1954-NMSC-027, 58 N.M. 183, 268 P.2d 579. 

Whether an injury occurs in the course of employment 
relates to the time, place and circumstances under which 
the accident takes place. Sena v. Continental Cas. Co., 
1982-NMCA-060, 97 N.M. 753, 643 P.2d 622, cert. denied, 
98 N.M. 336, 648'P.2d 794. 

Requirements for "arising out of" and "in the 
course of employment", — "Arising out of" and "in the 
course of employment" are two distinct requirements; in 
order for a claimant to be entitled to compensation, both 
of the requirements for "arising out of" and "in the course 
of employment" must be met. In determining whether an 
injury arose out of the worker's employment, the cause: 
of the accident must be determined; injuries "arising out 
of" employment typically include those occurring during 
acts the worker was specifically instructed to perform 
by the employer and acts incidental to the worker's as- 
signed duties, "In the course of employment" relates to the 
time, place, and circumstances under which the accident 
takes place; injuries occurring during the "course of em- 
ployment" take place within the period of employment, 
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ata place where the employee may reasonably be, and 
while the employee is reasonably fulfilling the duties of 
employment or doing something incidental to it. Begay v, 
Consumer Direct Personal Care, 2015-NMCA-025, cert. 
denied, 2015-NMCERT-002. 

Where worker's employment involved providing per- 
sonal care services, through Medicaid, to her mentally 
disabled son, and where worker was abruptly attacked by 
her son causing injury to worker's arm, worker's:employ- 
ment duties overlapped significantly with the services. she 
provided as a mother or natural support; evidence showed 
that worker.was providing services that could have been 
provided in either of her two roles, but the fact that the 
injury occurred outside her scheduled work. hours, the 
evidence was sufficient to support the worker's compensa- 
tion judge's conclusion that worker's injury did not "arise 
from" or occur "in the course of employment." Begay v. 
Consumer Direct Personal Care, 2015-NMCA-0285, cert. 
denied, 2015-NMCERT-002. 

Off-duty police officers responding to emergency 
circumstances. — Emergency actions taken by off-duty 
police officers in response to emergency circumstances 
constitute actions arising out of and in the course of their 
employment as police officers if on-duty police officers 
would take the emergency actions in response to the emer- 
gency circumstances.in the course of their employment, 
Schultz v. Pojoaque Tribal Police Dep't; 2014-NMCA-019. 

Where a police officer, who was off-duty and voluntarily 
chaperoning a church youth group trip to a recreational 
area on the Rio Grande River, was drowned while rescu- 
ing a child who was under the officer's supervision and 
who had fallen into. the river; the officer was not on-call 
or in uniform; and the incident occurred outside the of- 
ficer's jurisdiction, the officer's death arose out of and in 
the course of the officer's employment because there was 
a sufficient nexus between the officer's. actions in rescu- 
ing the child and the duties of the officer's employment 
as a police officer. Schultz v. Pojoaque Tribal Police Dep't, 
2014-NMCA-019. 

Service performed as material, not. primary pur- 
pose of trip. — Where claimants were members of a 
drilling crew, and, at the request of the tool pusher, were 
cooperating in pushing the tool pusher's car down the 
road, an accident occurred, injuring some.of the employ- 
ees and it was held that certain of the employees were 
"literally in the course of their employment," it is the ser- 
vice to be performed for the employer that is material, not 
what may be the dominant or primary purpose of the trip. 
Brown v. Arapahoe Drilling Co., 1962-NMSC-051,.70 N.M. 
99, 370 P.2d 816, 

Going to and from work not in course of employ- 
ment. — A case of injury arising out of and in the course 
of employment was not established by the facts present 
in this case, where the plaintiff in going to and from work 
was not in the performance of service arising out of or 
in the course of his employment, his duties in behalf of 
the employer had terminated for the day, he was not be- 
ing compensated for his time spent en route between the 
place of work and-his home, the accident did not occur on 
the, employer's premises, nor did plaintiff's duties require. 
his presence at the place where the accident occurred, and 
the risk which caused the accident was one common to the 
traveling public and was not created by his employment. 
Rinehart v. Mossman-Gladden, Inc., 1967-NMSC-022, 77 
N.M. 470, 423 P.2d 991. 

Compensation is not allowed if an injury.occurs while 
the workman [worker] is on his way to assume the duties 
of his employment or after leaving such duties. Romero 
v, SS. Kresge, Co., 1981-NMCA-001, 95 N.M. 484, 623, 
P.2d 998, cert. denied, 95 N.M. 593, 624 P.2d 535, over- 
ruled on other grounds by Dupper v. Liberty Mut. Ins. Cax 
1987-NMSC-007, 105, N.M. 503, 734 P.2d.743. 
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Although courts have consistently resolved reasonable 
doubts in favor of the employee in many borderline ar- 
eas, they have not extended this liberal treatment to the 
on-premises: injury occurring before the work-day com- 
mences or as it ends, Gonzales v.. N.M. State Hwy. Dep't, 
1981-NMCA-077, 97 N.M. 98; 637 P.2d 48, cert. quashed, 
97 N.M. 621,642 P.2d 607, overruled on other grounds by 
Dupper v. Liberty Mut. Ins, Co.; 1987-NMSC-007, 105 N.M. 
508, 734 P.2d 743. 

As a general rule injuries: sustained by an eraployec 
while on the way to assume the duties of employment or 
after. leaving such duties are not. compensable. Rinehart 
v. Mossman-Gladden, Ine., 1967-NMSC-022,.77 N.M. 470; 
423 P.2d 991. 

Going to work where accident caused by negli- 
gent on-duty coworker. — Worker's compensation was 
the exclusive remedy for a worker who was injured on his 
way to work in a traffic accident that occurred half an hour 
before his shift began, two miles away from his employer's 
premises, as.a direct result of an on-duty coworker's negli- 
gent driving of a vehicle owned by the common employer. 
Espinosa v, Albuquerque Publ'g Co., 1997-NMCA-072, 123 
N.M. 605, 943 P.2d 1058, 

The basic principle or premise underlying "excep 
tions" to going and coming rule and the clue.to their 
proper limits is found in the principle that the injury,is 
compensable only where the journey. is an inherent part 
of the service for which the employee is compensated or 
where the travel itself is a substantial part of the ser- 
vice performed. Rinehart :v. Mossman-Gladden, Ine., 
1967-NMSC-022, 77.N.M: 470, 423 P.2d'991. 

Intentional acts by employer. — Injury arising out 
of sexual harassment was not barred iby the exclusivity. 
provisions of this section, where there was evidence that 
the employer acted intentionally in,subjecting employee 
to the harassment risk. Coates v. Wal-Mart Stores, Ine., 
1999-NMSC-013, 127.N.M.-47, 976 P.2d 999, ; 

When assault on employee deemed. in course of 
employment. — Where plaintiff, although not required 
to live on the employer's: premises, had no reasonable al- 
ternative and was required while living there to help fight 
fires and participate in search and rescue, plaintiffs inju- 
ries resulting from an assault and rape in her residence 
by one of the mentally retarded students at the employ- 
er's facility arose out of and in the course of her employ- 
ment. Arnold v. State, 1980-NMCA-030, 94 N.M. 278; 609 
P.2d 725, cert. denied, 94 N.M. 674, 615 P2d 991. cat de 

Injury caused by sexual harassment is not an ac- 
cident arising out of and in the course of employment. 
Coates v, Wal-Mart Stores, Inc., 1999-NMSC-013, 127 N. M. 
47, 976 P.2d 999, 

Question of law where facts not disputed. — 
Where the facts are not in dispute, it is a question of law 
whether an accident arises out of and in the course of em- 
ployment. Losinski v. Corcoran, Barkoff & Stagnone, PA, 
1981-NMCA-127, 97 N.M. 79, 636 P.2d 898, cert. denied, 


eres 
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Review of conclusion that accident arose out of 
employment. — The conclusion of law that the acci- 
dent. arose out of the course of employment is freely re- 
viewable. Losinski v. Corcoran, Barkoff & Stagnone, PA,, 
1981-NMCA-127, 97 N.M. 79, 636 P.2d 898, cert. denied, 
97 N.M. 4838, 641 P.2d 514, 

Claimant's testimony as only evidence support- 
ing trial court's finding remains undisturbed on ap- 
peal, — Where claimant's testimony is the only evidence 
which has a bearing on the cause of the accident and if her 
statement will support the trial court's finding that her 
injury arose out of and in the course of her employment, 
the finding shall not be disturbed on appeal, Romero uv. 
S.S. Kresge Co., 1981-NMCA-001, 95 N.M. 484, 623 P.2d 
998, cert. denied, 95 N.M. 598, 624 P.2d 535, overruled 
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on other grounds by Dupper v. Liberty Mut. Ins. Co., 
1987-NMSC-007, 105 N.M. 508, 734 P.2d 748. 

Reasonable inference that employee met accident 
on the job permissible. — If there are any facts and 
circumstances sufficient to raise a reasonable inference 
that the employee met an accident on the job; the failure 
to find positive evidence is not fatal to the claim. Sena v. 
Continental Cas Co., 1982-NMCA-060, 97 N.M. 753, 643 
P.2d 622, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Violation of order forecloses compensability. — If 
an order/or warning is one limiting the scope or sphere 
of work which claimant is authorized to do, then a viola- 
tion forecloses compensability for the injury so sustained. 
Walker v. Woldridge, 1954-NMSC-027, 58 N.M. 183, 268 
P.2d 579, 

‘Exclusive remedy. — Generally, the Workers! Com- 
pensation Act makes workers’ compensation benefits the 
worker's exclusive remedy for all accidental injuries. Ar- 
menta v. A.\S. Horner, Inc.,; 2015-NMCA-092,-cert. granted, 
2015-NMCERT-008: 

Where plaintiff, the personal representative of decedent 
worker, brought a negligent entrustment suit against de- 
fendant employer, and employer argued that plaintiff's 
claims were barred because the Workers',Compensation 
Act provides the exclusive remedy for plaintiff's claims, 
the district: court erred in granting employer's motion for 
summary judgment where the evidence established that 
worker, on a work-related trip in Springer, New Mexico, 
had been allowed to drive employer's vehicle after work 
hours to pick up food and alcohol for an employees' dinner, 
but after dinner was told by his supervisor to drink mod- 
erately and to not leave the motel, that worker, despite the 
warning, left the motel in employer's vehicle and headed 
to Raton to continue partying. Worker was killed in an ac- 
cident just north of Springer, Worker's blood alcohol con- 
centration was ,23 at the time of his death, The Workers' 
Compensation Act did:not apply to plaintiffs claim, be- 
cause the accident did not arise out of and in the course of 
worker's employment when worker's decision to take the 
_ vehicle for a ride could be considered foreseeable and rea- 
sonable conduct under the traveling-employee exception, 
but doing so under the significant influence of alcohol was 
not-reasonable, and no benefit could have been conferred 
on employer by worker's drinking excessively and driving 
to Raton, where employer had no business interests, Ar- 
menta v, A.S, Horner, Inc., 2015-NMCA-092, cert. granted, 
2015-NMCERT-008. .. 

Business, or personal trip. — It is not necessary 
that, on failure of the personal motive, the business trip 
would have been taken by this particular employee at 
this particular time. It is enough that someone sometime 
would have had to take the trip to carry out the business 
mission. Perhaps another employee would have done it; 
perhaps another time would have been chosen; but if the 
trip would ultimately have had to be made, and if the em- 
ployer got this necessary, item of travel accomplished by 
combining it with this employee's personal trip, it is ac- 
curate to say that it was a concurrent cause of the. trip, 
rather than an incidental appendage or) afterthought, 
Brown v. Arapahoe Drilling Co.,1962-NMSC-051,.70 N.M. 
99, 370 P.2d: 816. 

Accident held to arise out of course of. employ- 
ment, — Where a teacher is injured while skiing during a 
break in her supervision of students on a school-sponsored 
ski trip and the school authorities knew of and assented 
to the practice of sponsors, skiing for their personal en- 
joyment on school ski trips, the injuries were caused. by 
an accident which arose out of and in the course of her 
employment. Turley v. State, 1981-NMSC-081, 96 N.M. 
579, 633 P.2d 687, overruled on other grounds by. United 
States Brewers Ass'n:v. Director, of \N.M., Dep't of ABC, 
1983-NMSC-059, 100 N.M. 216, 668 P.2d 1093, 
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‘Unexplained fall was: compensable. — Where 
worker appealed from the workers’ compensation judge's 
(WCJ) compensation order denying him workers! com- 
pensation for an injury resulting from a trip-and-fall that 
occurred on the job, the WCJ erred in concluding: that 
worker's accident did not arise out of and in the course of 
his employment, because worker's injury was the result 
of an unexplained fall, which constitutes a neutral risk, 
and gives rise to a rebuttable presumption that worker's 
injury arose out of his employment. Moreover, the facts 
demonstrated that worker's fall and injury occurred while 
he was at work during the period of his employment, at a 
place where he was required to be, and while he was rea- 
sonably fulfilling the duties of his employment. Griego v. 
Jones Lang LaSalle, 2019-NMCA-007, cert. denied. 

Disease contracted from pigeons roosting in 
warehouse arose out of course of employment. 
— Where worker was injured and died from psittacosis 
which worker contracted from exposure to pigeons and pi- 
geon feces in the warehouse where worker was employed 
as a laborer, while worker was performing the duties that 
were assigned to worker by the employer, during work 
hours, worker's injury and death arose out of and in the 
course of worker's employment and fell within the exclu- 
sivity provisions of the Workers' Compensation Act, Sec- 
tion 52-1-1 NMSA 1978 et seq. Castillo v. Caprock Pipe & 
Supply, Inc., 2012-NMCA-085, 285 .P.3d 1072, cert, denied, 
2012-NMCERT-007. 

Salesman on plane trip awarded for sales achieve- 
ment was not in course of employment where he was 
engaged in a noncompulsory social activity and was not 
fulfilling any duties of his employment and was not en- 
gaged in something incidental to his duties during the 
flight. Beckham v. Estate of Brown, 19838-NMCA-051, 100 
N.M. 1, 664 P.2d 1014, cert. denied, 100 N.M. 192, 668 P.2d 
308. 

Determination of employee status. — Under New 
Mexico law a multi-factor analysis must be used to deter- 
mine the level and nature of control exerted by a putative 
statutory employer over persons and entities doing work 
for it, to determine whether the relationship is best char- 
acterized as one of independent contractor or employer 
and employee. Enriquez v. Cochran, 1998-NMCA-157, 126 
N.M. 196, 967 P.2d 1136, cert. denied, 126 N.M, 532, 972 
P.2d 351. 

Employee on loan to another as special employee. 
— At the time of his injury employee was engaged on work 
for the benefit and advantage of another corporation and 
was on loan from his employer to the other corporation as 
a "special" employee. Hence, his injury did not arise out of, 
or in the course of, his employment by his employer, and 
he was not when he was injured working for the purpose 
of his employer's trade or business. Barber v. Los Alamos 
Beverage Corp., 1959-NMSC-007, 65 N.M. 3238, 337 P.2d 
394, 

Employee of contractor though provided by an- 
other company. — An employee who was employed by 
another company which provided manpower to a contrac- 
tor on a project and was subject to orders on the job from 
the contractor's supervisory personnel was an employee 
of the contractor and entitled to workmen's [workers'] 
compensation for injuries on the job and may not, sue the 
contractors in tort on negligence, Shipman v, ‘Macco Corp., 
1964-NMSC-091, 74 N.M. 174, 892 P.2d 9. 

Specific event necessary. — Claimant, who alleged 
that as a result of job harassment, which caused work 
stress, her husband shot himself in the head, could not 
recover compensation where no psychologically traumatic 
event had been alleged. Holford v, Regents of Univ. of Cal., 
1990-NMCA-066, 110 N.M. 366, 796 P.2d 259, cert. denied, 
110 N,M. 330, 795 P.2d 1022. 

Mental breakdown resulting from termination 
not compensable. — Employee who suffered a mental 
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breakdown from being terminated from defendant's em- 
ploy may not recover workmen's [workers'] compensation 
benefits because claimant did not suffer an accidental in- 
jury arising out of his employment since the risk that the 
employment might be terminated was not a risk incident 
to the performance of claimant's work, and was not pecu- 
liar to claimant's employment. Kern v. Ideal Basic Indus., 
1984-NMCA-099, 101 N.M. 801, 689 P.2d 1272, cert. de- 
nied, 102 N.M. 7, 690 P.2d 450. 

Act of reaching employee at home by telephone is 
not a "circumstance" of employment. Hernandez v. Home 
Educ. Livelihood Program, Inc., 1982-NMCA-079, 98 N.M. 
125, 645 P.2d 1381, cert. denied, 98 N.M. 336, 648 P.2d 794. 


IV. ACCIDENT PROXIMATE CAUSE OF INJURY. 


Under this section it is not necessary that injury 
should result momentarily to be accidental. It may 
be the result of hours, even a day, or longer, depending 
upon the facts of the case. Salazar v, County of Bernalillo, 
1962-NMSC-014, 69 N.M. 464, 368 P.2d 141. 

Exclusivity. — The words "accidentally sustained," 
as used in Section 52-1-9 NMSA 1978, refer to injury or 
death arising from an unintended or unexpected event. 
An employeé seeking to impose liability upon an employer 
outside the ambit of Section 52-1-9 NMSA 1978, must 
plead and prove an actual intent to injure the employee on 
the part of the employer. Johnson Controls World Servs. 
v. Barnes, 1993-NMCA-004, 115 N.M. 116, 847 P.2d 761, 
cert. denied 115 N.M. 79, 847 P.2d 313, overruled by Del- 
gado v. Phelps Dodge Chino, Inc,, 2001- NMSC- 034, 131 
N.M. 272, 34 P.3d 1148. 

There must still be causal relationship between 
accident and injury complained of. But such relationship 
need not be shown by uncontradicted, indisputable medi- 
cal evidence. White v. Valley Land Co., 1957-NMSC-100, 
64 N.M. 9, 822 P.2d 707, overruled on other grounds by 
Mascarenas v. Kennedy, 1964-NMSC-179, 74 N.M. 665, 
397 P.2d 312. 

Relationship must be shown between accident re- 
lied on and injury suffered to justify an award of work- 
men's [workers'] compensation, as the award cannot rest 
on mere speculation. Henderson v, Texas-N.M., Pipe Line 
Co., 1942-NMSC-060, 46 N.M. 458, 131 P.2d 269. 

It is not necessary that injury should result mo- 
mentarily, to be accidental; it may be the result of hours, 
even a day or longer, depending upon the facts of the case. 
Marez v. Kerr-McGee Nuclear Corp., 1978-NMCA-128, 93 
N.M. 9, 595 P.2d 1204, cert. denied, 92 N.M. 532, ai P.2d 
286 (1979). 

Disabling event may occur months or years after 
work-related accident, and then become compensable; 
or it may be the product of a new "accident" resulting from 
the bodily malfunction ultimately induced by the original 
injury. Casias v, Zia Co,, 1979-NMCA-068, 93 N.M. 78, 596 
P.2d 521, cert. denied, 93 N.M. 8, 595 P.2d 1203. 

Disability must be "natural and direct" result of 
accident. — The requirement in Section 52-1-28 A(3) 
NMSA 1978 that the disability be a "natural and direct 
result" of the accident supplements the proximate-cause 
requirement of Subsection C of this section for worker's 
compensation claims. Under this test a worker is enti- 
tled to benefits for a disability arising immediately from 
a work-related accident and for a disability that develops 
later as a result of the normal activities of life, but not 
for subsequent injuries, such as a back injury stemming 
from severe trauma induced during a worker's repair of 
his transmission, that can be characterized as stemming 
from an independent, intervening cause. Aragon v. State 
Corr. Dep't, 1991-NMCA-109, 113 N.M. 176, 824 P.2d 316, 
cert. denied, 113 N.M. 23, 821 P.2d 1060. 

Where act has no reasonable relation to employ- 
ment, — An employee must be held to stand the risk of 
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injury received by him which proximately results from an 
act of his own which has no reasonable relation to the em- 
ployment. Walker v. Woldridge, 1954-NMSC-027, 58 N.M. 
183, 268 P.2d 579. 

Not within province to assume causal connection. 
— Where more than three months elapse between claim- 
ant's second heart attack and his demise, and no medical 
testimony exists as to a causal connection between the 
heart attack and the death, it is not within the province 
of the court to assume such a causal connection, nor may 
the court permit the jury so to do. Alspaugh v. Mountain 
States Mut. Cas, Co., 1959-NMSC-057, 66 N.M. 126, 343 
P.2d 697. 

Burden on claimant to show causal connection. 
— When death occurs some three months after the second 
heart attack of the decedent, the burden of proof is on the 
claimant to show that death resulted from the accidental 
injury, and it is not unreasonable to require the claimant 
to produce proof of the causal connection, if such connec- 
tion existed. Alspaugh v. Mountain States Mut. Cas. Co., 
1959-NMSC-057, 66 N.M. 126, 343 P.2d 697. 

Error for case to go to jury where burden fails. 
— Error exists on the part of the trial judge in allowing 
a case to go to the jury, when death occurs some three 
months after the second heart attack of decedent, and 
claimant fails to sustain the burden of proving that the 
evidence reasonably gives rise to a circumstantial infer- 
ence of the requisite causal relation. Alspaugh v. Moun- 
tain States Mut. Cas. Co., 1959-NMSC-057, 66 N.M. 126, 
343 P.2d 697. 

Jury determination whether causal relation ex- 
ists. — When the evidence indicates that there is an injury 
and shortly thereafter the injured person dies of an appar- 
ently related cause, such evidence is permitted to go to the 
jury for a determination by it as to whether the required 
causal relation exists. This is true in spite of the lack of 
medical evidence, convincing of and in itself, that the con- 
nection exists, White v. Valley Land Co, , 1957-NMSC-100, 
64 N.M. 9, 322 P.2d 707, overruled on other grounds by 
Mascarenas v. Kennedy, 1964-NMSC-179, 74 N.M. 665, 
397 P.2d 312. 

Where no positive statement could be made as to the 
causal connection by the medical witnesses, the court was 
correct in sending the case to the jury on the basis of the 
medical testimony, such as it was, and the lay testimony 
as to the events surrounding the accident both before 
and after it happened. It was for jury determination as 
to whether there was a natural sequence of events which 
indicates a causal connection. Whether there is enough 
evidence to have the jury make this determination in the 
first instance is a question for the court to determine in 
the face of a motion to dismiss. Where it appears that 
there was such evidence the supreme court must sustain 
the lower court in leaving the determination of fact to the 
jury. White v. Valley Land Co., 1957-NMSC-100, 64'N.M. 9, 
322 P.2d 707, overruled on other grounds by Mascarenas 
v. Kennedy, 1964-NMSC-179, 74 N.M. 665, 397 P.2d 312. 

Special interrogatory should cover both requi- 
sites to right to compensation set forth in Section 52- 
1-9 NMSA 1978: whether employee was performing ser- 
vices arising out of and in course of his employment at 
time of the accident and whether the employee's death 
was proximately caused by an accident arising out of and 
in course of his employment. Sw. Portland Cement Co, v. 
Simpson, 135 F.2d 584 (10th Cir, 1948). 

Accidental injury or accident is an unlooked for mis- 
hap, or untoward event which is not expected or designed. 
Ortiz v, Ortiz & Torres Dri-Wall Co., 1972-NMCA-005, 83 
N.M. 452, 493 P.2d 418. 

Unnecessary that workman [worker] be sub- 
jected to unusual or extraordinary condition or 
hazard not usual to his employment for an injury to be 
an accidental injury under the compensation act. Ortiz 
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v. Ortiz & Torres Dri-Wall Co,, 1972-NMCA-005, 83 N.M. 
452, 493 P.2d 418. 

It is not essential that injury occur momentarily 
to be "accidental" within meaning of the Workmen's 
[Workers'] Compensation Act and an unintentional re- 
sult of an intended act by the person injured comes 
within the definition of an accident. Henderson v. Texas-- 
N.M. Pipe Line Co,, 1942-NMSC-060, 46 N.M. 458, 131 
P.2d 269. 

Cause of and evidence of accident need not be si- 
multaneous. — While there must be a time when it can 
be said with certainty that a compensable accidental in- 
jury has been inflicted, the cause and the coming into ex- 
istence of the evidence characterizing it as a compensable 
one need not be simultaneous events. Webb v. N.M. Publ'g 
Co,, 1943-NMSC-032, 47 N.M. 279, 141 P.2d 333. 

An accidental injury may be produced gradually 
and progressively and where a printer used a soap 
furnished by his employer to which he was unknowingly 
allergic, completely disabling him from performing any 
work, the resulting injury was a compensable accident. 
Webb v. N.M. Publ'g Co., 1943-NMSC-0382, 47 N.M. 279, 
141 P.2d 338. 

Gradual hearing loss. — Worker's gradual, noise- 
induced hearing loss was an accidental injury compen- 
sable under the Workers' Compensation Act. Cisneros v. 
Molycorp, Inc., 1988-NMCA-080, 107 N.M. 788, 765. P.2d 
761, cert. denied, 107 N.M. 785, 765 P.2d 758. 

Disease by accident. — Findings of the trial court 
that "there was:no accident on that date" and "any dis- 
ability suffered by the plaintiff was due to a disease 
caused by specific germs, not an industrial accident," 
were conclusions of law and call for the construction of 
the meaning of the word "accident" as used in the Work- 
men's [Workers'] Compensation Act; although pneumonia 
is a germ disease and any disability plaintiff suffered was 
due to such disease, it does not follow that his injury was 
not "by accident," if the proximate cause of the disease 
was an accident. Stevenson v. Lee Moor Contracting Co., 
1941-NMSC-033, 45 N.M. 354, 115 P.2d 342. 

Uncertainty as to time when injury occurs. 
— While usually the event and circumstances of an ac- 
cidental injury can be definitely ascertained, there are 
exceptional cases in which injuries:are unquestionably 
accidental although the precise time of their beginning 
is uncertain; if from the evidence, though the time is not 
definitely fixed, it can be consistently said that there has 
been an accidental injury according to the common usage 
of that phrase, it is sufficient. Webb v. N.M. Publ'g Co., 
1943-NMSC-032, 47 N.M. 279, 141 P.2d 333. 

The "by accident" requirement is now deemed sat- 
isfied in most jurisdictions either if the cause was of 
an accidental character or if the effect was the unexpected 
result of routine performance of the claimant's duties, Ac- 
cordingly, if the strain of claimant's'usual exertions causes 
collapse from back weakness, the injury is held accidental. 
Ortiz v. Ortiz & Torres Dri-Wall Co,, 1972-NMCA-005, 83 
N.M. 452, 493 P.2d 418. 

Employer's liability arose at time of accident, not 
injury. — In case where accident occurred under one in- 
surance company, and injury occurred three years later 
under another, the employer's liability arose at the time of 
the accident and not the injury. The second insurance com- 
pany was thus dismissed from the suit over a strong dis- 
sent. Ponce v. Hanes L'eggs Prods., Inc,, 1977-NMCA-114, 
91.N.M. 112,570 P.2d 943. 

No causal connection with insurance company at 
time of injury. — Where the accident was under one in- 
surance company and the injury was three years later un- 
der a second insurance company, to hold the second com- 
pany liable it was necessary to show a causal connection 
between the work done during the period of the new policy 
and the injury or disability, which in this case was not 
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done. Ponce v. Hanes L'eggs Prods., Inc., 1977-NMCA-114, 
91 N.M. 112, 570 P.2d 943. 

False representation as causal connection with 
injury. — Where plaintiff knowingly and willfully made 
false representations as to his physical condition and his 
employer relied upon the false representations, a sub- 
stantial factor in hiring plaintiff and a causal connection 
existed between the false representations and the injury 
claimed, plaintiff was not entitled to workmen's [workers'] 
compensation benefits and the complaint should be dis- 
missed with prejudice, Martinez v. Driver Mechenbier, Inc., 
1977-NMCA-031, 90.N.M. 282, 562 P.2d 843. 

Sufficient basis for conclusion that disability re- 
sulted from accident. — Despite conflicts between the 
experts, the testimony of claimant's doctor revealed a suf- 
ficient basis for the conclusion that claimant's disability 
resulted from the accident, and that surgery was neces- 
sary, where he testified that he received from the claimant 
a history of the accident and a history of pain since the 
accident, that the conservative therapy employed by other 
physicians for over one year had not improved the claim- 
ant's condition, that in surgery abnormal intervertebral 
disc tissue was removed from the claimant and that after 
surgery the claimant's prognosis had improved consider- 
ably. Provencio v. New Jersey Zine Co., 1974-NMCA-048, 
86 N.M. 538, 525 P.2d 898, cert. denied, 86 N.M. 528, 525 
P.2d 888. 

Self-inflicted injuries not compensable. — Absent 
evidence of mental derangement and causation, self- 
inflicted injuries are not compensable. Holford v. Regents 
of Univ. of Cal., 1990-NMCA-066, 110 N.M. 366, 796 P.2d 
259, cert. denied, 110 N.M. 330, 795 P.2d 1022. 

Aggravation of cancer or other disease may be 
inferable despite lack of medical evidence estab- 
lishing indisputable causal connection between trauma 
and spread of preexisting cancer whenever the sequence 
of events is so strong as to establish a causal connection. 
White v. Valley Land Co., 1957-NMSC-100, 64 N.M. 9, 322 
P.2d 707, overruled on other grounds by Mascarenas v. 
Kennedy, 1964-NMSC-179, 74.N.M. 665, 397 P.2d 312. 

Where no disability and ulcer not caused by ac- 
cident, no compensable claim. — Finding by the trial 
court that the cut suffered to claimant's hand did not 
result in a disability and that his perforated ulcer was 
not caused by an accidental injury sustained by claim- 
ant, arising out of and in the course of his employment 
precluded a compensable claim under the act. Dodson v. 
Eidal Mfg. Co., 1963-NMSC-052, 72 N.M. 6, 380 P.2d 16. 

Strain or exertion in employment causing heart 
attack compensable. — Even though the decedent may 
have been suffering from a heart condition which might 
have eventually caused his death, the claimant could nev- 
ertheless recover where the physical strain or exertion in 
the course.of his employment was the proximate and im- 
mediate cause of the decedent's death; where the duties of 
the employment called for a quality and quantity of exer- 
tion which actually is the immediate precipitating factor 
in the death of a workman [worker], by a heart attack, it 
is compensable. Hall-Stewart Drilling Co. v. Tomlin, 248 
F.2d 953 (10th Cir. 1957). 

A heart attack which results from exertion expended by 
a workman [worker] in performing his usual and ordinary 
duties, under usual and ordinary circumstances of his 
work, may be made the subject of a workmen's [workers'] 
compensation award. Sanchez v. Board of Cnty. Comm'rs, 
1957-NMSC-051, 63 N.M. 85, 313 P.2d 1055. 

Malfunction of body as accidental injury. — Based 
upon the reasoning of these cases, a malfunction of the 
body itself, such as a fracture of the disc or tearing a liga- 
ment or blood vessel, caused or accelerated by doing work 
required or expected in employment, is an accidental in- 
jury within the meaning and intent of the compensation 
act. Ortiz v. Ortiz: & Torres Dri-Wall Co., 1972-NMCA-005, 
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83 N.M. 452, 493 P.2d 418; Herndon v, Albuquerque Pub. 
Schs., 1978-NMCA-072, 92 N.M. 685, 593 P.2d 470, rev'd 
on other grounds, 1978-NMSC-090, 92 N.M. 287, 587 P.2d 
434; Marez v. Kerr-McGee Nuclear Corp.; 1978-NMCA-128, 
93 N.M. 9, 595 P.2d 1204, cert. denied, 92 N.M. 532, 591 
P.2d 286 (1979), 

Purely psychological condition compensable. — 
Even a purely psychological condition, if it results from 
a work injury, is compensable under the Act. Schober v. 
Mountain Bell Tel., 1980-NMCA-113, 96 N.M. 376, 630 
P.2d 1231. 

There need be no permanent Alyraical alteration of 
body tissues in order to qualify for permanent disability. 
Schober v. Mountain Bell Tel., 1980-NMCA-113, 96.N.M. 
376, 630 P.2d 1231. 

Psychological disability caused by stress arising 
out of and in the course of employment is compensable, 
assuming the existence of an actual job condition which 
causes actual, not imagined stress. Candelaria v. Gen- 
eral Elec. Co., 1986-NMCA-016, 105 N.M. 167, 730 P.2d 
470, cert. quashed, 105 N.M. 111, 729 P.2d 1365; Lopez v. 
Smith's Mgmt. Corp., 1986-NMCA-054, 106 N.M. 416, 744 
P.2d 544, cert. quashed, 106 N.M. 405, 744 P.2d 180 (1987). 

Psychological injuries arising out of sexual ha- 
rassment. — Emotional distress occurring over a period 
of time following incidents of sexual harassment are not 
compensable under the Worker's Compensation Act, since 
only "primary mental impairment" or "secondary-mental 
impairment" are compensable under the WCA, not psy- 
chological injuries that occur over time. Coates v. Wal- 
Mart Stores, Inc., 1999-NMSC-013, 127 N.M. 47, 976 P.2d 
999, 

Psychogenic pain disorder compensable. — Psy- 
chogenic pain disorder, insofar as it is a psychological 
disability, is compensable. so long as it is proximately 
caused: by an accident arising out of and in the course 
of employment. Gutierrez v. Amity Leather Prods. Co,, 
1988-NMCA-006, 107 N.M, 26,751 P.2d 710. 

Recovery not barred where suicide resulted from 
mental disability produced by compensable injury. 
— The statutory restrictions barring recovery where an 
injury is self-inflicted do not) preclude recovery were the 
original work-related injury sustained by the workman 
[worker] was accidental and otherwise compensable, and 
the injury produced a mental disability which rendered 
the subsequent act of suicide of the workman [worker] 
non-purposeful. Schell v. Buell ECD Co., 1983-NMCA-093, 
102 N.M. 44, 690 P.2d 1038, cert. denied, 102 N.M. 7, 690 
P.2d.450 (1984). 

Allergies as compensable injury. — If a constant ex- 
posure to cigarette smoke in a work environment triggers 
allergies which in turn cause an employee to collapse, this 
is a compensable accidental injury under the Act. Schober 
v. Mountain Bell -Tel., 1978-NMCA-115, 93 N.M, 3887, 600 
P.2d. 283, cert, denied,;-92 N.M. 621, 593 P2d 62 (1979); 
Schober v. Mountain Bell Tel,, 1980-NMCA-113, 96 N.M. 
376, 630 P.2d 1231. 

Stress of labor aggravating preexisting infirmity 
Gan pansible, — If the stress of labor aggravates or ac- 
celerates the development of a preexisting infirmity caus- 
ing an internal breakdown of that part of the structure, 
a personal injury by accident does occur, Herndon v, Al- 
buquerque Pub, Schs,, 1978-NMCA-072, 92 N.M, 635, 593 
P.2d 470, rev'd on other grounds, 1978-NMSC-090, 92 
N.M. 287, 587 P.2d 434; Powers v, Riccobene Masonry Con- 
str, Inc., 1980-NMCA-172, 97 N.M. 20, 636 P.2d 291, cert. 
denied, 99 N.M, 148, 655 P2d 160, 

An employee who. has a preexisting physical weakness 
or disease may suffer a compensable injury if the employ- 
ment.contribution can be found either in placing the em- 
ployee in a position which aggravates the danger due to the 
idiopathic condition, or where the condition is aggravated 
by strain or trauma due to the employment requirements. 
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Schober v. Mountain Bell Tel., 1980-NMCA-113, 96 N.M. 
376, 630 P.2d 1231. 

Injuries resulting from employer's polaruticd of 
dangerous condition compensable. — Where the «al- 
leged conduct of the employer is that defendant intention- 
ally permitted a hazardous work condition to exist or that 
defendant intentionally tolerated a dangerous condition, 
injuries suffered by plaintiff as a result of that condition 
are accidental injuries within the meaning of the Work- 
men's [Workers'] Compensation Law and are not inten- 
tional injuries of the sort on which a common-law action 
for damages may be based. Sanford v. Presto Mfg. Co., 
1979-NMCA-059, 92 N.M: 746,594 P.2d 1202. 

Hernia as compensable injury. — A workman's 
[worker's] right to compensation for hernia was depen- 
dent upon showing that it did not exist prior to the injury. 
Martin. v. White Pine Lumber Co., 1930-NMSC-003, 34 
N.M. 488, 284 P.. 115. 

Pneumonia as compensable. — Truck driver was 
entitled to compensation under this act where employer 
supplied him with a defective truck which discharged an 
excessive amount of smoke and gases, and he developed 
pneumonia as the result of such obnoxious fumes. Steven- 
son v. Lee Moor Contracting Co.,1941-NMSGC-033, 45 N.M. 
354, 115 P.2d 342. 

Employer liable where fall due to preexisting 
condition. — Where a workman [worker], in the ordi- 
nary course of his work, slumps or faints from a heart 
weakness, while on a platform, and falls therefrom sus- 
taining injuries resulting in death, the majority of courts, 
American and English, hold the employer liable if the in- 
jury was due to the fall, even though the fall was caused 
by a preexisting idiopathic condition. Christensen v. Dys- 
art, 1988-NMSC-008, 42 N.M. 107, 76 P.2d 1. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Torts," see 11 N.M.L. Rev, 217 (1981). 

For annual survey of New Mexico law relating to work- 
men's compensation, see 13 N.M.L., Rev. 495 (1983). 

For article, "Survey on New Mexico Law, 1982-83: Work- 
men's Compensation," see 14 N.M.L. Rev. 211 (1984). 

For comment, "Comparative Fault Principles Do Not Af- 
fect Negligent Employer's Right to Full Reimbursement 
of Compensation Benefits Out of Worker's Partial Third- 
Party Recovery - Taylor v, Delgarno Transp., Inc.," see 14 
N.M.L. Rev. 437 (1984). 

For survey of workers' compensation law in ‘New Mex- 
ico, see 18 N.M.L. Rev. 579 (1988). 

For annual survey of New Mexico insurance lew 19 
N.M.L: Rev. 717 (1990). 

For note, "The District Court Should Make the’ Initial 
Determination of Jurisdiction in Workers' Compensation 
Cases Involving Intentional Tort Claims - Eldridge v. Cir- 
cle K Corp.,' see 28 N.M.L. Rev. 665 (1998). 

For note, "Workers' Compensation: Exclusivity, Com- 
mon Law Remedies, and the Reconsideration of the Actual 
Intent Test - Delgado v. Phelps Dodge Chino, Ine. ," see 32 
N.M.L. Rev. 549 (2002). 

For note, "Trends in New Mexico Law — 1994-95: Work- 
ers' Compensation Law —- New Mexico Clarifies the Méan- 
ing of a Special Employer as Distinct from a Statutory 
Employer: Rivera v. Sagebrush Bales, Ine.," see 26 N.M, L. 
Rev. 655 (1996). 

Am, Jur, 2d, A.L.R. and C.dJ.S. seferencen — 82 Am. 
Jur. 2d Workers' Compensation §§ 31,54. 

Constitutionality of Workmen's Compensation Act giv- 
ing choice of remedies exclusively to either employer or 
employee, 6.A.L.R. 1562, 

Federal, Employers' Liability Law, ener action, un- 
der,.as bar to subsequent action under state act, and vice 
versa, 12 A.L.R. 709, 36 A.L.R..917,.89 A.L.R. 693. 

Serious and willful misconduct of employer warranting 
increased compensation, or action at law, 16A.L.R. 620, 58 
A.L.R. 1879, 68 A.L.R,.301. 
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Rights and remedies where employee was injured by 
third person's negligence, 19 A.L.R. 766, 27 A.L.R. 498, 37 
A.L.R. 838, 67 A.L.R. 249, 88 A.L.R. 665, 106 A.L.R. 1040. 

Submission of rejected claim under Workmen's Com- 
pensation Act as affecting independent action for death or 
injury, 36 A.L.R. 1293. 

Applicability and effect of workmen's compensation acts 
in case of injuries to minors, 49 A.L.R, 1435, 60 A.L.R. 847, 
83 A.L.R. 416, 142 A.L.R. 1018. 

Application for and acceptance of benefits under Work- 
men's Compensation Act as affecting right of action 
against employer independently of that act, 50 A.L.R. 223. 

Common-law remedies, effect of provisions of Work- 
men's Compensation Act in relation to employees of inde- 
pendent contractors or subcontractors, 58 A.L.R. 894, 105 
A.L.R. 580, 151 A.L.R. 1354, 180 A.L.R. 1214. 

Workmen's Compensation Act, as providing exclusive 
remedy for injury by assault, 72 A.L.R. 110, 112 A.L.R. 
1258. 

Bringing action against employer as an election or es- 
toppel precluding claim under Workmen's Compensation 
Act, 94 A.L.R. 1430. 

Statutory provisions regarding action against employer 
who does not assent to compensation act as affirmative 
support, by employee, for right of action not otherwise ex- 
isting, 97 A.L.R. 1297. 

Third party, claim or action against one as, as preclud- 
ing action or claim against him as employer or vice versa, 
98 A.L.R. 416. 

Federal Safety Appliance Act, state Workmen's Com- 
pensation Act as precluding action based on noncompli- 
ance with, to recover for death or injury to railroad em- 
ployee while engaged in intrastate commerce, 98 A.L.R. 
511, 104 A.L.R. 839. 

Workmen's Compensation Act as exclusive of remedy by 
action against employer for injury or disease not compen- 
sable under act, 100 A.L.R, 519, 121 A.L.R. 1148. 

Compensation act as precluding common-law action by 
husband or wife of injured employee, 104 A.L.R. 346. 

Employee's right of election after injury or disability as 
between benefits of compensation act and action at law 
against employer, 117 A.L.R. 515. 

Right as between employer primarily responsible under 
Workmen's Compensation Act and employer secondarily 
liable under that act where injury was due to latter's neg- 
ligence, 117 A.L.R. 571, 

Common-law remedy against general employer by em- 
ployee of independent contractor or against independent 
contractor by employee of subcontractor, as affected by 
specific provisions of Workmen's Compensation Act relat- 
ing to such employees, 151 A.L.R. 1359, 166 A.L.R. 813, 

Malpractice action against physician, right of employee 
who does not receive award under Workmen's Compensa- 
tion Act to maintain, 154 A.L.R. 315. 

Remedy as between subcontractor and principal con- 
tractor in respect to workmen's compensation paid by 
one to employee injured through other's negligence where 
injured employee had no remedy apart from the act, 166 
A.L.R. 1221. 

Application for, or award, denial or acceptance of com- 
pensation under state Workmen's Compensation Act as 
precluding action under Federal Employer's Liability Act 
by one engaged in interstate commerce within that act, 6 
A.L.R.2d 581. 
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Injury while crossing or walking along railroad or street 
railway tracks, going to or from work, as arising out of and 
in the course of employment, 50 A.L.R.2d 363. 

Suicide as compensable under Workmen's estat 
tion Act, 15 A.L.R.3d 616. 

Malpractice suit against injured employee's attending 
physician, right to maintain notwithstanding receipt of 
workmen's compensation award, 28 A.L.R.3d 1066. 

Injury sustained while attending employer-sponsored 
social affair as arising out of and in the course of employ- 
ment, 47 A.L.R.8d 566, 

Employer's liability for injury caused by food or drink 
purchased by employee in plant facilities, 50 A.L.R.3d 505. 

Receipt of public relief or gratuity as affecting recovery 
in personal injury action, 77 A.L.R.3d 366. 

What conduct is willful, intentional, or deliberate 
within Workmen's Compensation Act provision authoriz- 
ing tort action for such conduct, 96 A.L.R.38d 1064. 

Modern status of effect of state Workmen's Compensa- 
tion Act on right of third-person tortfeasor to contribution 
or indemnity from employer of injured or*killed workman, 
100 A.L.R.3d 350. 

Employer's tort liability to worker for concealing work- 
place hazard or nature or extent of injury, 9 A.L.R.4th 778. 

Workmen's Compensation Act as furnishing exclusive 
remedy for employee injured by product manufactured, 
sold, or distributed by employer, 9 A.L.R.4th 873. 

Cancer as compensable under workers' compensation 
acts, 19 A.L.R.4th 639. 

Workers' Compensation Act as precluding tort ac- 
tion for injury to or death of employee's unborn child, 55 
A.L.R.4th 792. 

Willful, wanton, or reckless conduct of co-employee as’ 
ground of liability despite bar of Workers' Compensation 
Law, 57 A.L.R.4th 888. 

"Dual capacity doctrine" as basis for employee's recov- 
ery for medical malpractice from company medical per- 
sonnel, 73 A.L.R.4th 115. 

What amounts to failure or refusal to submit to medical 
treatment sufficient to bar recovery of workers' compensa- 
tion, 3 A.L.R.5th 907. 

Right to workers' compensation for injuries suffered af- 
ter termination of employment, 10 A.L.R.5th 245. 

Eligibility for workers' compensation as affected by 
claimant's misrepresentation of health or physical condi- 
tion at time of hiring, 12 A.L.R.5th 658. 

Jurors as within coverage of workers' compensation 
acts, 18 A.L.R.5th 444, ' 

_ Workers! compensation: coverage of employee's injury 
or death from exposure to the elements - modern cases, 
20 A.L.R.5th 346. 

Pre-emption by Workers' Compensation Statute of em- 
ployee's remedy under state "Whistleblower" Statute, 20 
A.L.R.5th 677. 

Workers' compensation: Lyme disease, 22 A.L.R.5th 246. 

Violation of employment rule barring claim for worker's 
compensation, 61 A.L.R.5th 375. 

Employee's injuries sustained in use of employer's 
restroom as covered by workers' compensation, 80 
A.L.R.5th 417. 

99 C.J.S. Workmen's Compensation §§ 130 to 265; 101 
C.J.S. Workmen's Compensation §§ 917 to 1045. 


§2-1-9.1. Uninsured employers' fund; workers' compensation 
administration; additional duties. 


A. The "uhinsured employers' fund" is created in the state treasury. The fund shall be admin- 
istered by the workers' compensation administration as a separate account. The administration 
shall adopt rules to administer the fund pursuant to the provisions of this section. 
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B. The fund shall consist of thirty cents ($.30) per employee covered by the Workers’ Compen- 
sation Act on the last working day of each quarter for the fee assessed against employers pursuant 
to Section 52-5-19 NMSA 1978 and all income derived from investment of the fund. The fund shall 
also consist of any other money appropriated, distributed or otherwise allocated to the fund for the 
purpose of this section. 

C. Money in the fund is appropriated to the workers' compensation administration to pay work- 
ers' compensation benefits to.a person entitled to the benefits when that person's employer has 
failed to maintain workers' compensation coverage because of fraud, misconduct or other failure to 
insure or otherwise make compensation payments. For purposes of this subsection, a worker who 
has affirmatively elected not to accept the provisions of the Workers' Compensation Act shall not 
be eligible for payment of workers' compensation from the uninsured employers’ fund. The direc- 
tor may pay reasonable costs of administering the uninsured employers' fund from the fund, but 
money in the fund shall not be used for administrative costs unrelated to the fund or any activity 
of the workers' compensation administration other than as provided in this section. The superin- 
tendent of insurance shall examine and audit the fund pursuant to the provisions of Chapter 59A, 
Article 4 NMSA 1978. 

D. The director may authorize payments to a person from the uninsured employers' fund if the 
injury or cause of incapacity occurs in New Mexico and would be compensable under the Workers' 
Compensation Act. 

E. The uninsured employers’ fund, by subrogation, has all the rights, powers and benefits a 
the employee or the employee's dependents against the employer failing to make the compensa- 
tion payments. 

F, The uninsured afr plovene fund, subject to approval of the director, shall discharge its ob- 
ligations by contracting with an independent adjusting company that is licensed and principally 
located in New Mexico as prescribed by Section 59A-13-11 NMSA 1978 or Chapter 59A, oe 
12A NMSA ‘1978. 

G. For the purpose of ensuring the health, safety and welfare of the public, the siracte? or a 
workers' compensation judge shall: 

(1) order the uninsured employer to reimburse the uninsured employers’ fund for all ben- 
efits paid to or on behalf of an injured employee by the uninsured employers’ fund along with 
interest, costs and attorney fees; and 

(2) impose a penalty against the uninsured employer of not less than fifteen percent nor 
more than fifty percent of the value of the total award in connection with the claim that shall be 
paid into the uninsured.employers' fund. 

H. The liability of the state, the workers' compensation SIR IMEH TOR and “ state treasuree: 
with respect to payment of any compensation benefits, expenses, fees or disbursement properly 
chargeable against the uninsured employers' fund, is limited to the assets in the uninsured em- 
ployers' fund, and they are not otherwise liable for any payment. 

I. The uninsured employers' fund shall be considered a payor of last resort within the workers’ 
compensation system. No other payor liable for payments under. the Workers' Compensation Act 
shall have its liabilities affected or discharged by payments from the uninsured employers' fund. 
Any payments to workers paid by the uninsured employers' fund shall be subject to subrogation 
and apportionment to the same extent as payments to an injured pamerer from a sah panty tort- 
feasor. 

J. In any claim against an employer by the uninsured soaatton Lat fund, or by or on behalf of 
the employee to whom or to whose dependents compensation and other benefits are paid or pay- 
able from the uninsured employers’ fund, the burden of proof is on the employer or other party in 
interest objecting to the claim. The claim is presumed to be valid up to the full amount of.workers' 
compensation benefits paid to the employee or the employee's dependents. This subsection applies 
whether the claim is filed.in.court or in an adjudicative proceeding under the authority of the 
workers' compensation administration, _ . 

K. Nothing in this section shall be construed to extend exclusive remedy Pratection pursuant 
to Section 52-1-6 or 52-1-9 NMSA 1978 to any employer whose injured worker is paid. by ihe unin- 
sured employers’ fund. 7 

L. Nothing in this section shall ea construed to supersede Section 52- 5-10 NMSA 1978. 
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History: Laws 2003, ch. 258, § 1; 2004, ch. 36, § 1. 
The 2004 amendment, affective July 1, 2004, re- 
wrote Subsection B:to change the fee from percentage of 
money paid out during the quarter for benefits to thirty 
cents ($.30) per employee, deleted Subsection C and re- 
designated Subsections D through M as Subsections C 

through L. 


ANNOTATIONS 


Pre-judgment interest. — The uninsured employer's 
fund is entitled to a pre-judgment interest award on ad- 
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Section applies prospectively. — Because this sec- 
tion is substantive legislation that creates new duties, 
rights and obligations, this section is to be applied prospec- 
tively. Wegner v. Hair Products of Texas, 2005-NMCA-043, 
137 N.M. 328, 110 P:8d 544. 

This section has three purposes: (1) to provide injured 
workers with a new remedy; (2) to impose quasi-criminal 
sanctions on employers who fail to.insure properly their 
workers; and, (3) to spread equitably the economic bur- 
den of fund maintenance among all the payers of workers' 
compensation benefits. Wegner v, Hair Products of Texas, 
2005-NMCA-0438, 137 N.M. 328, 110 P.3d 544, 


vances paid on behalf of an injured employee, Pipkin v. 
Daniel, 2009-NMCA-006, 145 N.M. 398, 199 P.3d 301, 


52-1-10. Increase or reduction.in compensation based on failure of 
| employer to provide or failure of pete Ose to use aatety, 
devices. 


A. In case an injury to, or death of, a worker results from his failure to observe statutory 
regulations appertaining to the safe conduct of his employment or from his failure to use a safety 
device provided by his employer, then the compensation otherwise payable under the Workers' 
Compensation Act shall be reduced ten percent. 

B. Incase an injury to, or death of, a worker results from the failure of an employer to provide 
safety devices required by law or, in any industry in which safety devices are not prescribed by 
statute, if an injury to, or death of, a'worker results from the negligence of the employer in fail- 
ing to supply reasonable safety devices in general use for the use or protection of the worker, then 
the compensation otherwise payable under the Workers' Compensation Act shall be increased ten 
percent, 

C. Incase the death of a worker results from the failure of an employer to provide safety de- 
vices required by law or, in any industry in which safety devices are not prescribed by statute, if 
the death ofa worker results from the negligence of the employer in failing to supply reasonable 
safety devices in general use for the use or protection of the worker, and the deceased. worker 
leaves no eligible dependents under the Workers' Compensation Act, in addition to the benefits 
provided for in Subsection A of Section 52-1-46 NMSA 1978, compensation in the amount of five 
thousand dollars ($5,000) shall be paid to the surviving father and mother of the deceased or, if 
either of them be deceased, to the survivor of them. The surviving father and mother,-or either of 
them, may file a claim for the five thousand dollars ($5,000) compensation, provided the father or 
mother has given notice iri the manner and within the time required by Section 52-1-29 NMSA 
1978 and the claim is filed within one year from the date of the worker's death. If there be no sur- 
viving father or mother, then the five thousand dollars ($5,000) compensation provided for in this 
subsection shall not be payable. | 

D. Any increased liability resulting from negligence on the part of the employer shall be recov- 
erable from the employer only and not from the insurer, guarantor or surety of the employer under 
the Workers' Compensation Act, except that this provision shall not be construed to prohibit an 
employer from insuring against such increased liability. 

E. No employee shall file-a claim for increased compensation under the Workers' Cormpensa- 
tion Act on the basis of an injury suffered because of the lack of a safety device nor shall a depen- 
dent of a deceased employee or the father or mother as provided in Subsection C of this section 
file a claim on ‘the basis of 'the death of a worker suffered because of the lack of a safety device, 
unless the claim identifies the specific safety device which it is claimed was not furnished by the 
employer. The employer is under a like duty to allege the specific safety device which it is claimed 
an employee failed to use before the employer may claim a reduction of ese Ha igeerset as herein 
provided. , i 


History: Laws 1929, ch, 113, § 7; C.S. 1929, § 156- 1955, ab 29, § 1; 1959, ch. 67, § 3; 1967, ch, 148, § 1; 


107; Laws 1937, ch. 92, § 5;.1941 Comp., § 57-907; 1989, ch. 263, § 7, 
Laws 1958, ch. 96, § 1; 1953 Comp., § 59-10-7; Laws Cross references. — For the Mining Safety Act, see 
ito ; 69-8-1 NMSA 1978 et seq. 
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For devices required by mining safety rules and regu- 
lations as "safety devices required by law," see 69-8-15 
NMSA 1978. 


ANNOTATIONS. 
I, GENERAL CONSIDERATION. 
II. EMPLOYEE FAILURE. 


III. EMPLOYER FAILURE. 
I. GENERAL CONSIDERATION. 


Effect of Laws 1953, ch. 96, Clary v. Denman Drilling 
Co., 1954-NMSC-105, 58 N.M. 723, 276 P.2d 499. 

This section must be liberally construed in favor 
of workman [worker], but this does not mean enlarging 
on the apparent legislative intent or giving words mean- 
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ing beyond their ordinary scope. Hicks v. Artesia Alfalfa « 


Growers' Ass'n, 1959-NMSC-076, 66-N.M. 165, 344 P.2d 
475 (decided under former law). 

Modification of benefits using OSHA regula- 
tions precluded. — The use of OSHA regulations to 
modify an employee's workers' compensation benefits is 
clearly precluded under 50-9-21A NMSA 1978. Bateman 
v. Springer Bldg. Materials Corp., 1989-NMCA-039, 108 
N.M. 655, 777 P.2d 383, cert. denied, 108 N.M. 681, 777 
P.2d 1325. 

Purpose of penalty system. — The percentage pen- 
alty system of this section is a recognition of and an at- 
tempt to correct the disproportion which might exist 
between the misconduct and the penalty. It attempts to 
accomplish both objectives of a compensation system; 
first, by providing enough compensation protection to 
avoid reducing the claimant to destitution; and second, by 
allowing a part of the loss, in the form of a fine, to fall 
on the wrongdoer. Baca v. Gutierrez, 1967-NMSC-021, 77 
N.M, 428, 423 P.2d 617. 

Safety device statute was passed to compel em- 
ployers to supply reasonable safety devices in gen- 
eral use for the protection of the workmen where safety 
devices are not specified by law. Only by observing it may 
employers avoid liability under it for compensable inju- 
ries to their employees. It is negligence to fail to do so if 
the facts render the act applicable. Apodaca v, Allison & 
Haney, 1953-NMSC-048, 57 N.M. 315, 258 P.2d 711. 

This section is not affected by provision limiting 
defenses of contributory negligence and assumed risk. 
Pino v. Ozark Smelting & Mining Co., 1930-NMSC-057, 35 
N.M. 87, 290 P. 409. 

Not. applicable to employers in mining industry. 
— The: penalty provision of the Workmen's [Workers'] 
Compensation Act was not applicable to employers in the 
mining industry where specific safety regulations were 
prescribed by the Mine Safety Act. Jones v, International 
Minerals & Chem. Corp., 1949-NMSC-015, 53 N.M. 127, 
202 P.2d 1080 (decided under former law). 

The term "industry" is not defined by specific exam- 
ples of uses, thus the industry involved here is not work 
near a high voltage line and is not. work on a high volt- 
age line, but work exposing the decedent to the dangers of 
high voltage lines. Quintana v. East Las Vegas Mun. Sch. 
Dist., 19714NMCA-029, 82 N.M. 462, 483 P.2d 936. 

Compensable character of the injury is ques- 
tion preceding and independent of the other ques- 
tion, "who shall receive it?" Sanchez v. Bernalillo Cnty., 
1953-NMSC-038, 57 N.M. 217, 257 P.2d 909. 

Recovery from employer and insurer. — Provi- 
sion in Workmen's [Workers'] Compensation Act (prior 
to 1959 amendment) authorizing additional percentage 
of compensation if employee's injury flowed from em- 
ployer's failure to furnish safety devices authorized recov- 
ery from both employer and insurer in industries where 
safety devices were required by law, and authorized recov- 
ery from the employer only in industries wherein safety 
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devices. were not required by law. Janney v. Fullroe, Inc., 
1943-NMSC-042, 47 N.M. 423, 144 P.2d 145. 

Timeliness of claim where disability paid. — Claim 
for workmen's [workers'] compensation plus penalty for 
employer's failure to supply safety devices was not prema- 
turely filed though regular disability compensation had 
been paid until time claim was filed. Wright v. Schultz, 
1951-NMSC-039, 55 N.M. 261, 231 P.2d 937. 

Safety device defined. — A safety device is an in- 
strumentality that will lessen danger or secure safety, 
something tangible, concrete, that can be seen, touched 
or felt as opposed to a rule or course of conduct. Bena- 
vides v, Eastern N.M. Med, Ctr., 2014-NMSC-037, rev'g 
No. 32,450, mem. Op. (N.M. Ct. App. Mar. 25, 2013) (non- 
precedential). 

Safety device contemplated by this section is 
something tangible and concrete, which can be seen, 


-touched and described. Montoya v, Kennecott Copper 
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Corp., 1956-NMSC-062, 61 N.M. 268, 299 P.2d 84. 

Wet floor sign is a safety device. — A wet floor sign, 
which is something tangible and concrete and warns of 
the specific danger of a slippery floor, is a safety device. 
Benavides v. Eastern N.M, Med. Ctr., 2014-NMSC-037, 
rev'g No, 32,450, mem. Op, (N.M. Ct. App. Mar. 25, 2013) 
(non- precedential). 

Employer's responsibility to create a safe work- 
place. — Where employee nurse slipped and fell on a:-wet 
hospital floor, supreme court held that employer hospital 
failed in its duty to create a safe work environment where 
it provided wet floor signs, as safety devices, to custodial 
staff, but failed to ensure that. the wet floor signs were 
properly employed, and therefore employee nurse was en- 
titled to penalty increase in benefits. Benavides v. East- 
ern N.M. Med. Ctr, 2014-NMSC-037, rev'g No. 32,450, 
mem, Op. (N.M. Ct. App. Mar, 25, 2013) (non-precedential). 

Not all things which promote safety can be con- 
sidered as safety devices, and even those things which 
might be safety devices for one purpose may not be so for 
another purpose. Hicks v. Artesia Alfalfa Growers' Ass'n, 
1959-NMSC-076, 66 N.M. 165, 344 P.2d 475. 

Requirement of "safe place to work" is not "safety 
device" within the meaning of this section: Montoya v. 
Kennecott Copper Corp., 1956-NMSC-062, 61 N.M. 268, 
299 P.2d 84. 

Causal relation between injury and lack of safety 
device. — This section does not go to the causal rela- 
tionship between the death and the accident. It goes to 
the causal relation between the death and the failure to 
supply reasonable safety devices; therefore, this section 
does not require the causal relation between the death 
and the lack of safety devices to be proved to a medical 
probability. Quintana v, East Las Vegas Mun. Sch. Dist., 
1971-NMCA-029, 82 N.M. 462, 483 P.2d 936. 

This section requires that the injury or death of the 
workman [worker] must result from the employer's fail- 
ure to provide a safety device before the 10% penalty can 
apply. In the absence of a showing of causation, no issue of 
entitlement to the penalty is raised. Boughton v. Western 
Nuclear, Inc., 1983-NMCA-052, 99 N.M. 723, 663 P.2d 382, 

"Specific safety practice enjoined by law" 
not followed. Montoya v. Kennecott Copper med ; 
1956-NMSC-062, 61 N.M. 268, 299 P.2d 84. 

Question of safety device on appeal, — Tynes, 
tion that if safety device was required it was duty of 
general contractor and not the subcontractor to supply 
it not having been raised:in lower court, it could not be 
presented on appeal for the first time. Wright v, Schultz, 
1951-NMSC-039, 55 N.M. 261, 231 P.2d 937. 

Supreme court review where judgment inher- 
ently defective. — Supreme court could review question 
of whether employee's widow was entitled to receive addi- 
tional compensation by reason of the employer's failure to 
supply the safety devices required by law even though the 
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assignment of error had been abandoned by the widow, as 
the supreme court may in its discretion review on its own 
motion where judgment of the trial court is inherently 
and fatally defective. Thwaits v. Kennecott Copper Corp., 
1948-NMSC-019, 52 N.M. 107, 192 P.2d 553, 

Penalty for frivolous appeal. — The 10% penalty for 
a frivolous appeal was not applicable to an employer's and 
insurer's appeal from judgment in workmen's [workers'] 
compensation case awarding employee disability compen- 
sation plus 50% additional compensation for employer's 
failure to supply reasonable safety devices, (Prior to 1959 
amendment.) Wright v. Schultz, 1951-NMSC-039, 55 N.M. 
261, 231 P.2d 937 (decided under former law). 

Before safety measures can be considered as 
safety devices, there must be some proof that the same 
are in general use in that industry. Hicks v. Artesia Alfalfa 
Growers' Ass'n, 1959-NMSC-076, 66 N.M. 165, 344 P.2d 
475, 

Device must be generally used in particular in- 
dustry. — For the employer to avoid liability under the 
act, the safety device provided must be one generally 
used in the particular industry, and a device less than 
the safety device used generally in the particular indus- 
try may not be substituted therefor. Dickerson v. Farmer's 
Elec. Coop,, 1960-NMSC-036, 67 N.M. 28, 350 P.2d 1037. 

Establishing general use. — Where one mining com- 
pany used.a safety electrical switch while two other com- 
panies in the same industry did not, a general use had not 
been established. Jones v, International Minerals & Chem. 
Corp., 1949-NMSC-015, 53 N.M, 127, 202 P.2d 1080. 

General use may be established by use of few. — 
The fact that there were but few engaged in the construc- 
tion of sewer lines in streets carrying gas mains along 
which service lines were constantly encountered that had 
to be disconnected and reinstalled, thus creating hazard, 
would not preclude proof that there was a reasonable 
safety device employed by enough of the few so engaged 
to. establish a general use. Apodaca v, Allison & Haney, 
1953-NMSC-048, 57 N.M. 315, 258 P.2d 711. 

Witnesses qualified to do so may testify directly 
as to general use of safety devices in an industry and 
are not restricted to giving particular examples thereof. 
Briggs v. Zia Co., 1957-NMSC-074, 63 N.M. 148, 315 P.2d 
yal 

Territorial limitation on proof of "use". — This sec- 
tion reads "reasonable safety devices in general use" and 
does not place a territorial limitation on the proof of that 
"use." It would seem logical that a practice in "general 
use" not only locally but universally, would have greater 
weight in showing the employer's knowledge thereof. On 
the other hand, a "general use" locally only would be suffi- 
cient to make an employer liable under the act if the other 
requirements are met. Briggs v. Zia Co., 1957-NMSC-074, 
63 N.M. 148, 315 P.2d 217. 

Local general use over universal where different. 
— Where the universal "general use" differs from the local 
"general use" then it would be necessary to offer proof of a 
reasonable safety device in "general use"locally. Briggs v. 
Zia Co,, 1957-NMSC-074, 63 N.M. 148, 315 P.2d 217. 

Custom or usage is matter of fact and not of opin- 
ion but proof of the fact may be established either by tes- 
timony of specific uses, or by evidence of general practice 
of contractors, Romero v. H,A, Lott, Inc., 1962-NMSC-037, 
70.N.M. 40, 369 P.2d 777. 

"General use" of safety. device is established 
where it is shown that the use of a handrail was "preva- 
lent," "usual," "extensive though not universal" and "wide- 
spread" by those engaged in the building industry. Romero 
v, H.A, Lott, Inc., 1962-NMSC-037, 70 N.M. 40, 369 P.2d 
777. 

Finding of total permanent disability. — Where 
there is evidence of a substantial nature that employee 
not only suffered an injury to his knee but there is shown 
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a general body impairment resulting therefrom of per- 
manent damage to the quadriceps muscle; a perma- 
nent limp which produces a pelvic tilt, resulting in back 
pains; when he drives a truck or climbs, his leg swells 
and pains him, the pain extending to his back, a finding 
of total permanent disability is proper. Hamilton v. Doty, 
1958-NMSC-139, 65 N.M. 270, 335 P.2d 1067. 

Claim withdrawn where employer complied with 
safety act. — Consideration of claim by employee for per- 
centage penalty on ground that potash company, as em- 
ployer, failed to guard a bucket elevator adequately was 
properly withdrawn from jury where it was shown that 
the employer had met requirements of the Mine Safety 
Act. Jones: v. International Minerals & Chem. Corp., 
1949-NMSC-015, 53 N.M. 127, 202 P.2d 1080. 

Rearview mirror on particular construction ve- 
hicle found to be reasonable safety device. Martinez v. Zia 
Co., 1983-NMCA-063, 100 N.M. 8, 664 P.2d 1021. 

Evidence that insulated gloves were safety device 
for workmen who are working around such electrical lines 
and that they are in general use for working on such lines 
held. sufficient. Quintana v. East Las Vegas Mun. Sch. 
Dist., 1971-NMCA-029, 82 N.M. 462, 483 P.2d 936. 

Guardrails on ore train used about mines consti- 
tute "safety devices" required by law within compensa- 
tion act and an increase in the award by statutory per- 
centage is justified where the employer fails to provide 
such safety device. Thwaits v. Kennecott Copper Corp., 
1948-NMSC-019, 52 N.M. 107, 192 P.2d 553. 

Portable motor. — A motor attached to movable con- 
crete mixer was only a part thereof and not a "portable 
motor" within the meaning of the exception mentioned in 
the section requiring electrical apparatus other than por- 
table motors to be grounded so that additional percentage 
of compensation could be recovered for employee's death. 
Neeley v. Union Potash & Chem. Co., 1948-NMSC-010, 47 
N.M. 100, 137 P.2d 312. 

Barricades to elevator shafts. — Statute denounces 
failure to furnish such safety devices as barricades or 
doors to elevator shafts as negligence and if employer fails 
to provide them ‘or other reasonable safety devices in gen- 
eral use, the employer must suffer the statutory penalty. 
Wright v. Schultz, 1951-NMSC-039, 55 N.M. 261, 231 P.2d 
937. 


II], EMPLOYEE FAILURE. 


Reduction of compensation for failure to use 
safety equipment. — Compensation of worker in potash 
refinery was properly reduced by 50% because he failed 
to use safety equipment furnished by his employer which 
met requirements of the Mine Safety Act. Jones v. Interna- 
tional Minerals & Chem. Corp., 1949-NMSC-015, 53 N.M. 
127, 202 P.2d 1080. 

Failure to use safety device. — Failure to use a de- 
vice provided by employer, reasonably calculated to pro- 
mote safety, though not required by law, whereby injury 
resulted, required percentage reduction of compensation. 
Pino v. Ozark Smelting & Mining Co., 1930-NMSC-057, 35 
N.M. 87, 290 P. 409. 

Where there is evidence at trial to show that the de- 
ceased was aware that the area in which he was killed 
was unsafe and that he was not allowed there, and where 
there is substantial evidence to support the court's finding 
that the deceased was in an unsafe area, despite warnings 
and safety training, when a slab fell on him and killed 
him, the court's reduction of the available benefits is 
proper. Aragon v. Anaconda Mining Co., 1982-NMCA-076, 
98 N.M. 65, 644 P.2d 1054. 

Pursuant to Rule 12(b), N.M.R. Civ. P. (now Rule 1-012B 
NMRA), when an employer raises the defense that the em- 
ployee failed to use a provided safety device, the defense 
must be asserted in a responsive pleading or the defense is 
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not at issue. Salazar v. City of Santa Fe, 1983-NMCA-134, 
102.N.M. 172, 692 P.2d 1321, cert. quashed, 102 N.M: 225, 
693 P.2d 591 (1985). 

Violation of company policies. — Subsecthirl A 
does not provide for a reduction in benefits when an em- 
ployee simply violates company policies in the absence of 
evidence that the violation caused the injury. Ramirez v, 
Dawson Prod. Partners, Inc., 2000-NMCA-011, 128 N.M. 
601, 995 P.2d 1043. 

Consumption of alcohol. — Reduction of an employ- 
ee's benefits for consumption of alcohol was not warranted 
in the absence of evidence that such consumption caused 
his injuries. Ramirez v. Dawson Prod. Partners, Inc., 
2000-NMCA-011, 128 N.M. 601, 995 P.2d 1043. 

Speeding. — In light of findings that speeding was a 
contributing cause of the accident (and therefore the inju- 
ries), it was proper to reduce an employee's compensation 
award by 10%, Ramirez v. Dawson Prod.' Partners, Inc., 
2000-NMCA-011, 128 N.M, 601, 995 P.2d 1043. 

Where employee negligent and not failure to use 
safety device. — Provision for reduction of compensa- 
tion for failure to use safety device provided by employer 
was not applicable where proximate cause of employee's 
death in fire which started when employee attempted to 
load tank truck with gasoline was employee's negligent 
act of pulling electrie switch which started pump while he 
still held loading hose unconnected with the tank truck, 
and not his failure to use the safety valve provided, Sallee 
v. Calhoun, 1942-NMSC-065, 46 N.M. 468, 131 P.2d 276. 

No contributory negligence in act except failure 
of workman [worker] to use device, — Contributory 
negligence has no place in the Workmen's [Workers'] Com- 
pensation Act unless it be in failure of workman [worker] 
to observe statutory safety regulation or to use a safety 
device furnished by employer, which results in a percent- 
age reduction in compensation he would otherwise re- 
ceive. Wright v. Schultz, 1951-NMSC-039, 55 N.M. 261, 
231 P.2d 937. 

Issue not raised in pleadings but tried by consent. 
— In a hearing as to an employee's work-related hearing 
loss, the employer introduced evidence on the availabil- 
ity of particular, safety devices for hearing protection. The 
claimant did not object; in fact, he cross-examined the wit- 
ness on whether use of the devices was mandatory and 
the method of enforcement, Under these circumstances, 
this issue was tried by consent and the claimant's conten- 
tion that the employer was not entitled to benefit from the 
defense, because it was not raised in the pleadings, was 
without merit, Cisneros v. Molycorp, Inc., 1988-NMCA-080, 
107 N.M. 788, 765 P.2d 761, cert. denied, 107 N.M, 785, 
765 P.2d 758 . 

Question of employee failure submitted to jury. — 
Question whether employee failed to make use of safety 
electrical switches and whether such failure caused. his 
injury. while repairing an ore bucket elevator was prop- 
erly submitted to jury in action under Workmen's [Work- 
ers'] Compensation Act. Jones v. International Minerals 
& Chem, Corp., 1949-NMSC-015, 53 N.M. 127, 202 P.2d 
1080, 

Defense of employee intoxication. — Where in- 
toxication is used as a defense by insurance carrier it 
has burden of proving the employee's intoxication and 
that the intoxication was cause of the accident which re- 
sulted in employee's injury, Parr v. N.M. State Hwy, Dep't, 
1950-NMSC-016, 54 N.M, 126, 215 P.2d 602, 

Failure to use vehicle seat belt. — Where the trial 
court found that the vehicle which was being driven by the 
plaintiff was equipped with a seat belt, which is a safety 
device, but that plaintiff did not have his seat belt on, the 
trial court accordingly reduced plaintiff's compensation by 
10%. for failure to use a safety device. Roybal v, County of 
Santa Fe, 1968-NMSC-073, 79 N.M, 99, 440 P.2d 291, 
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» Reduction of employees' benefits: for failure to use seat 
belts was not warranted in the absence of evidence that such 
failure caused their injuries. Ramirez v, Dawson Prod. Part- 
ners, Inc., 2000-NMCA-011, 128 N.M. 601, 995 P.2d 1043. 

Use of improper size wrench. — Where appropriate 
sizes of wrenches were available and foreman was pres- 
ent whose duty among other things was to furnish proper 
wrenches upon request, claimant being aware of danger 
attending use of improper size wrench, the penalty provi- 
sion was not applicable, Rowland v. Reynolds Elec, Eng'g 
Co., 1951-NMSC-046, 55 N.M. 287, 232 P.2d 689. 


III, EMPLOYER FAILURE. 


Employer‘is liable for penalty for failure to pro- 
vide safety device in general use in an industry despite 
the fact that no single generally accepted method existed 
concerning installation of that safety device where there 
is a difference in the manner in which the devices used are 
built and installed but they are practically identical when 
installed and accomplish the same end result. Abeyta'v, 
Pavletich, 1953-NMSC-068, 57 N.M. 454, 260 P.2d 366. 

Duty on employer to ensure safety devices are 
properly employed. — Where the purpose and spirit of 
this act is for employers to create a safe work environ- 
ment for their employees, and the final responsibility and 
duty is on employers to furnish adequate safety devices 
for their workers, employers must not only provide safety 
devices, but must also ensure that safety devices are 
properly employed, Benavides v, Eastern N.M. Med. 'Cir., 
2014-NMSC-037, rev'g No. 32,450, mem, Op. (N.M. Ct. 
App. Mar. 25, 2013) (non-precedential). 

Employer's responsibility to create a safe work- 
place. — Where employee nurse slipped and fell on a wet 
hospital floor, supreme court held that employer hospital 
failed in its duty to create a safe work environment where 
it provided wet floor signs, as safety devices, to custodial 
staff, but failed to ensure that the wet floor signs were 
properly employed, and therefore employee nurse was en- 
titled to penalty increase in benefits. Benavides v. East- 
ern N:M.’Med. Ctr,, 2014-NMSC-037, rev'g No. 32,450, 
mem. Op. (N.M. Ct. App. Mar. 25, 2013) (non- précedential), 

General failure to provide safety devices is not 
enough. There must be causation between’ employer's 
negligent management in regard to safety precautions 
and an intentionally caused injury. The critical measure, 
as reflected in Morales v. Reynolds, 2004-NMCA-098, 136 
N.M. 280, 97 P.3d 612 and Cordova v. Peavey Co., 278 F. 
Supp. 2d 1213, is whether the employer has, in a specific 
dangerous circumstance, required the employee to per- 
form a task where the employer is or should clearly be 
aware that there is a substantial likelihood the employee 
will suffer injury or death by performing the task. The 
possibility that an accident might occur because of an un- 
expected careless act of a co-employee does not meet the 
Delgado v, Phelps Dodge Chino, Inc., 2001-NMSC-034, 131 
N.M, 272, 34 P.3d 1148 standard. Dominguez v. Perovich, 
2005-NMCA-050, 187 N.M. 401, 111 P.3d 721, cert. denied, 
2005-NMSC-005, 1387 N.M. 522, 113 P.8d 345. 

Duty on employer to furnish adequate safety de- 
vice. — The legislature enacted this section as a penalty 
system, placing the duty on the employer to furnish ad- 
equate safety devices in general use for the use or pro- 
tection of the workman [worker], and in the event of his 
failure to do so, making him liable to be found guilty of 
negligence and subject to the penalty provided: Baca v. 
Gutierrez, 1967-NMSC-021, 77 N.M. 428, 423 P.2d 617. 

The legislature enacted this section as a penalty sys- 
tem, placing the duty on the employer to furnish adequate 
safety devices in general'use for the use or protection 
of the workman [worker]. Garza v. WA. Jourdan, Inc., 
1977-NMCA-136, 91 N.M. 268, 572 P.2d 1276, cert. denied, 
91.N.M. 249, 572 P.2d 1257. 
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Although employer is generally in another type 
of business, the particular activity at the time of the ac- 
cident controls and employer has the duty of supplying 
reasonable safety devices for the work involved. Hicks v. 
Artesia Alfalfa Growers' Ass'n, 1959-NMSC-076, 66.N.M. 
165, 344 P.2d 475. } 

Even where employer engaged in more than one 
industry. — Under this section, it is the duty of the em- 
ployer to supply reasonable safety devices in general use 
in the industry of the employer. It follows that if the em- 
ployer is engaged in more than one industry, he is charged 
with supplying the safety devices in general use in each 
of such industries. Hicks v, Artesia Alfalfa Growers' Ass'n, 
1959-NMSC-076, 66 N.M. 165, 344 P.2d 475, 

Where court instructed that failure of employer 
must be "negligent" failure, that the safety device not 
supplied must be a reasonable one in general use, that the 
resulting accident must have been the proximate cause of 
the employer's failure, and that the employer must have 
known or reasonably should have known of the safety 
device at the time of the accident, the court specifically 
spelled out negligence and its refusal to define negli- 
gence further may not be urged as error. Briggs v. Zia Co., 
1957-NMSC-074, 63 N.M. 148, 315 P.2d 217. 

Negligence proscribed in this section is the fail- 
ure to supply safety device, not the negligent dis- 
regard for the safety of employees. Baca v. Gutierrez, 
1967-NMSC-021, 77 N.M. 428, 423 P.2d 617. 

Statute of limitations not applicable. — Although 
the statute of limitations, Section 52-1-31 NMSA 1978, 
is jurisdictional and need not'be raised as an affirma- 
tive defense, it nevertheless does not apply to this statu- 
tory penalty section relating to increase or reduction in 
compensation for failure to supply safety devices. Garza 
v WA. Jourdan, Inc., 1977-NMCA-1386, 91 N.M. 268, 572 
P.2d 1276, cert. denied, 91 N.M. 249, 572 P.2d 1257. 

No penalty liability where co-employees negli- 
gently used safety device. — Where the employer has 
provided the safety device required by law and an employee 
is injured through the negligence of his co-employees in us- 
ing the safety device, the injured employee is not entitled to 
a penalty increase in benefits. Jaramillo v. Anaconda Co., 
1981-NMCA-030, 95 N.M. 728, 625 P.2d 1245. 

Devices required by Occupational Health and 
Safety Act regulations. Regulations adopted un- 
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particular safety devices were not used. DeArman v. 
Popps, 1965-NMSC-026, 75 N.M. 39, 400 P.2d 215, 

Increases compensation of dependents, — It is not 
intended that there should be compensation to depen- 
dents who are not able to make out a case which would 
have entitled the workman [worker] to compensation if 
death had not ensued. On the other hand, the failure of 
the employer to provide safety devices will increase the 
compensation of dependents as well as of the workman 
[worker]. Sanchez v. Bernalillo Cnty., 19538-NMSC-0388, 57 
N.M. 217, 257 P.2d 909; 

Where workman [worker] killed while install- 
ing safety device. — Since there was evidence that the 
general practice of the construction industry with respect 
to work in highly dangerous ditches is to build cribbing 
as the work progresses, employer was liable for penalty 
for failure to provide safety device where decedent work- 
man [worker] was actually engaged in installation of such 


safety device at the time he was killed but the installation 


der the authority of the state Occupational Health and °_. 
Safety Act do not affect an employer's liability under the ~~ 


Workmen's [Workers'] Compensation Act, and safety de- 
vices required by such regulations are not required by 
law. for the purposes of Subsection B. Casillas v. S.W.1.G., 
1981-NMCA-045, 96.N.M. 84, 628 P.2d 329, cert. denied, 
96 N.M. 116, 628 P.2d 686, and appeal dismissed, 454 U.S. 
934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981). 

Evidence to support knowledge of employer of 
existing safety devices. — Where plaintiff proves that 
an explosion occurred in sewer pipe, killing decedent, 
and that previously gas leaks were discovered along the 
gas service lines close to the sewer pipe, and that gas 
was found inside the sewer pipe a few hours after explo- 
sion, the evidence is ample to entitle the jury to find that 
there was in common use, known to the defendants, or 
which in the exercise of ordinary care should have been 
known to them, safety devices for detecting and eliminat- 
ing gases which might have accumulated in their sewer 
conduit in dangerous quantities, without depending 
solely on the sense of smell. Apodaca v. Allison & Haney, 
1953-NMSC-048, 57 N.M. 315, 258 P.2d 711. 

Employer must have foreseen catastrophe if 
precautionary measures omitted. — Summary judg- 
ment is improper where there is an issue of fact as to 
whether the employer should have reasonably foreseen 
the danger and subsequent injury to the employee when 
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of cribbing had merely been started. Abeyta v. Pavletich, 
1953-NMSC-068, 57 N.M. 454, 260 P.2d 366. 

Failure to supply reasonable safety device in gen- 
eral use in electrical industry is proscribed as negli- 
gence, and this section fixes the penalty therefor. Dicker- 
son v. Farmer's Elec. Coop,, 1960-NMSC-036, 67 N.M. 23, 
350 P.2d 1037. 

The safety device in general use in the electrical indus- 
try for the protection of its linemen was a pair of rubber 
insulated gloves, which meet the industry's specifications, 
and plaintiff's gloves, falling short of such specifications 
could not be classified as a safety device in "general use" 
in the electrical industry. Dickerson v. Farmer's Elec. 
Coop., 1960-NMSC-036, 67 N.M. 23, 350 P.2d 1037. 

Metal or plastic helmet is reasonable safety de- 
vice generally provided by employers for the protec- 
tion of workmen who work near overhead swinging cables, 
hooks or machinery such as in the present case, and the 
employer failed to provide such safety device; therefore, 
such failure requires a compensation award to be in- 
creased by 10%. Mascarenas v. Kennedy, 1964-NMSC-179, 
74 N.M. 665, 397 P.2d 312.. - tis toe! 

Device for well driller's helper. — Addition of statu- 
tory penalty to. compensation for total and permanent dis-) 
ability from accidental injury was proper where evidence 
warranted the finding that employer failed negligently to 
supply reasonable safety devices which were in general 
use for the protection of a well driller's helper. Flippo v. 
Martin, 1948-NMSC-060, 52 N.M. 402; 200 P.2d 366. 

Compliance with mining safety practices. — De- 
linquency of the employer with respect to specific safety 
practices required by mine safety statutes did not subject 
an employer to imposition of the penalty award under the 
safety statute, this section; where a workman [worker] 
had been injured or killed simply because the safety stat- 
ute did not so provide. Montoya v. Kennecott Copper Corp., 
1956-NMSC-062, 61 N.M. 268, 299 P.2d 84 (decided under 
former law). 

Prescribing required safety devices. — The labor 
and industrial commission is authorized to prescribe re- 
quired safety devices for each industry by proper rules’ 
and regulations and to cause the same to be filed with the 
librarian at the supreme court library as a public record. 
1953-54 Op. Att'y Gen. No. 53-5796. 

Law reviews. — For comment, "Witnesses - Privileged 
Communications - Physician-Patient Privilege in Work- 
men's Compensation Cases," see 7 Nat. Resources J. 442 
(1967). 

For annual survey of New Mexico law relating to work- 
men's compensation, see 13 N.M.L. Rev. 495 (1983). 

For annual survey of New. Mexico Workers' Compensa- 
tion Law, see 20 N.M.L. Rev. 459 (1990). 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. noncompliance, to recover for death of or injury to rail- 
Jur. 2d Workers' Compensation §§ 255, 408. road-employee while engaged in intrastate commerce, 104 
Failure to use safety appliances as serious and willful A.L.R. 839. 
misconduct, 4 A.L.R. 121, 9 A-L.R. 13877; 23 A\L.R. 1161, Additional compensation because of misconduct or vio- 
23 A.L.R. 1172, 26.A;L.R, 166, 58 A.L.R, 198, 83 A.L.R, lation of law by employer, insurer's liability fats 1A.L.R.2d 
1211, 119 A.L.R. 1409, » 407. 
Provision denying compensation for injury through will- What conduct is willful, intentional, or deliberate 
ful failure to use guard or safety appliance, 9 A.L.R. 1377. within Workmen's Compensation Act provision authoriz- 
Constitutionality of statute which makes the applica- ing tort action for such conduct, 96 A.L.R.3d 1064. 
tion of regulations affecting place or conditions of work 99 C.J.S. Workmen's Compensation §§ 262, 333, 336; 
dependent upon demand of employees, 27 A.L.R. 927. 100 C.J.S. Workmen's Compensation §§ 574, 612, 629; 101 
Federal Safety Appliance Act, state's power to sub- C.J.S. Workmen's Compensation §§ 848, 860, 923, 944. 


stitute workmen's compensation for action, based on 


52-1-10.1. Allocation of fault; reimbursement. 


Notwithstanding anything in the worker's compensation law to the contrary, if the fault of the 
worker's employer or those for whom the employer is legally responsible, other than the injured 
worker, is found to have proximately caused the worker's injury, the employer's right to reim- 
bursement from the proceeds of the worker's recovery in any action against any wrongdoer shall 
be diminished by the percentage of fault, if any, attributed to the employer or those for WAL, ike 
employer is responsible, other than the injured worker. 


History: Laws 1987, ch. 141, § 4. cause of the worker's injury and that the worker was not 
Applicability. — Laws 1987, ch. 141, § 5 provided that made financially whole by a recovery in a products liabil- 
the act apply to all civil actions initially filed’on and after ity action against a third-party, since the employer could 
July. 1,.1987. , not have been liable under products liability theory. Tru- 
Jjillo v. Sonic Drive-In / Merritt, 1996-NMCA-106, 122 N.M. 

ANNOTATIONS 359, 924 P.2d 1371. 

This section governs only the employer's right to Law reviews. — For article, "Statutory Adoption of 
reimbursement, and has no bearing on a case where the Several Liability in New Mexico; A Commentary and 
worker is claiming workers' compensation benefits. Apo- Quasi- Legislative History," see 18 N.M.L, Rev. 483 (1988). 
daca v. Formwork Specialists, 1990-NMCA-102, 110 N.M. For note, "Workers' Compensation Law — Pursuing the 
778, 800 P.2d 212, cert. denied, 110 N.M. 749, 799 P.2d Beneuaiens cep Ala papel 6 Moskara. Comneps 
1121, overruled on other grounds by Montoya v. AKAL as Ute 05,8 SEDER TAS ROR hay Sale OBABY AN, 
Sec.; Inc.,1992*NMSC-056, 114 N.M. 354, 838 P.2d 971. AKAL Security, Inc.," see 24 N.M. L, Rev. 577 (1994), 

Proximate cause not found. — The appellate court Am, Jur. 2d, A.L.R. and C. J.S. references. — 82 Am. 
affirmed the judge's rejection of the worker's requested Jur, 2d Workers Compensation § 453, 
findings that the employer's negligence was a proximate Workmen's Compensation § 1010. 


§2-1-11. Injuries caused by the willfulness or intention of worker are 
noncompensable. 


No compensation shall become due or payable from any employer under the terms of the Work- 
ers' Compensation Act in the event such injury was willfully suffered by the worker or intention- 
ally inflicted by the worker. 


History: Laws 1929, ch. 113, § 8; C.S. 1929, § 156- to bar recovery where there is substantial evidence that 


108; 1941 Comp., § 57-908; 1953 Comp., § 59-10-8; supports a contributing cause to the worker's injury, in 
1989, ch. 263, § 8; 2016, ch. 24, § 1. addition to the worker's intoxication. Villa v. City of Las 
The 2016 apepament effective May 18, 2016, re- Cruces, 2010-NMCA-099, 148 N.M, 668, 241 P.3d 1108; 
moved injuries caused by, a worker's intoxication as cert. denied, 2010-NMCERT-009, 149 N. M, 49, 248 P.3d 
noncompensable injuries and limited the section to in- 753, , 
juries willfully suffered by the worker or intentionally Where worker was intoxicated when worker started. 
inflicted by the worker; in the heading, after "injuries", work and at the time of the accident; worker had been 
deleted "due to intoxication" and added "caused by the", driving a garbage truck for at least an hour before the ac- 
after "Compensation Act in", added "the", after "such in- cident and did not hit anything; worker walked around on 
jury was", deleted "occasioned by the intoxication of such the top of the truck without difficulty; a co-worker did not 
worker or", after "suffered by", deleted "him" and added notice a problem with worker's demeanor; worker's super- 
"the worker", and after "intentionally inflicted by", deleted visor and co-worker observed worker climb up on the truck 
"himself" and added "the worker". ’ without noticing anything amiss; and worker was stand- 
: ing on a narrow ledge of the truck attempting to attach a 
ANN’ OTATIONS chain to a dumpster when worker slipped and fell, work- 
Injury was not solely occasioned by worker's in- er's behavior and conduct did not raise to the level of will- 
toxication. — Section 52-1-11 NMSA 1978 is inapplicable fulness. Villa v. City of Las Cruces, 2010-NMCA-099, 148 
1372 
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N.M. 668, 241 P.3d 1108, cert. denied, 2010-NMCERT-009, 
149 N.M: 49, 243 P.8d 753. 

Sufficient evidence to support finding that injury 
was not occasioned by intoxication. — Where worker 
stepped onto a forklift; the driver of the forklift began 
driving away and worker fell and was dragged across a 
parking lot, suffering serious injury; tests revealed that 
worker had a blood alcohol content level of .079 forty min- 
utes after the accident, which by extrapolation was .092 at 
the time of accident; and worker was able to accomplish 
other tasks before the accident, there was substantial evi- 
dence to support.the finding that the worker's injury was 
not occasioned by intoxication. Nelson v, Homier Distrib. 
Co., Inc., 2009-NMCA-125, 147 N.M. 318, 222 P.3d 690. 

Negligence on part of worker does not preclude 
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relief under the Workers' Compensation Act. Morales v. - 


Reynolds, 2004-NMCA-098, 1386 N.M. 280, 97 P.3d 612, cert. 
denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 


Willful or intentional conduct outside of Workers' 


Compensation Act, — Willfulness renders a worker's 


injury non-accidental, and therefore outside the scope of 


the Workers' Compensation Act, when: (1) the worker or 
employer engages in an intentional act or omission, with- 
out just cause or excuse, that is reasonably expected to 
result in the injury suffered by the worker; (2) the worker 
or employer expects the intentional act or omission to 
result in the injury, or has utterly disregarded the con- 
sequences; and (3) the intentional act or omission proxi- 
mately causes the injury. Delgado v. Phelps Dodge Chino, 
Ine., 2001-NMSC-034, 131 N.M. 272, 34 P.3d 1148. 
Burden of proof on insurance carrier where in- 
toxication used as defense to claim. — Where in- 
toxication ‘is used as a defense by insurance carrier it 
has burden of proving the employee's intoxication and 
that the intoxication was cause of the accident which 
resulted in employee's injury. Parr v. State Hwy. Dep't, 
1950-NMSC-016, 54 N.M. 126, 215 P,2d 602. 


Employer has burden of proving that claimant) 


was intoxicated at time of injury and that the intoxi- 
cation was the proximate cause of the accident. Salazar v. 
City of Santa Fe, 1983-NMCA-134, 102 N.M. 172, 692 P.2d 
1321, cert, quashed, 102 N.M.:225, 693 P.2d 591 (1985), - 

Summary judgment appropriate. — In order to 
maintain the balance of interests embodied in the Work- 
ers' Compensation Act's bargain, it is appropriate for a 
district court to grant summary judgment to an employer 
when a worker who pursues a tort claim cannot demon- 
strate the objective expectation of injury, the subjective 
state of mind of the employer, and the casual relationship 
between the intent and the injury. Morales v. Reynolds, 
2004-NMCA-098, 136 N.M. 280, 97 P.3d 612, cert. denied, 
2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Expert testimony not required, — Section 52-1-28 
NMSA 1978 (proof of compensable claims) does not re- 
quire an employer seeking to establish that a worker's 
accident was caused by his or her intoxication pursuant 
to this section to prove such a causal connection through 
expert testimony. Estate of Mitchum v, Triple S Trucking, 
1991-NMCA-118, 113 N.M. 85, 823 P.2d 327, cert. denied, 
113 N.M. 16, 820 P.2d 1330. 

Evidence sufficient to support intoxication de- 
fense. — Evidence was sufficient to support a finding that 
the worker was intoxicated at the time of his accident and 
that his intoxication contributed to his accident. Estate of 
Mitchum uv. Triple S Trucking, 1991-NMCA-118, 113 N.M. 
85, 823 P.2d 327, cert. denied, 113 N.M. 16, 820 P.2d 1330. 

Violation of order forecloses compensability. — If 
an order or warning is one limiting the scope or sphere 
of work which claimant is authorized to do, then a viola- 
tion forecloses compensability for the injury so sustained. 
Walker v. Woldridge, 1954-NMSC-027, 58 N.M. 1838, 268 
P.2d 579. 
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Violation of safety regulation. — A miner's injury 
was not "willfully suffered" so as to bar the recovery of 
compensation for injuries suffered where he was injured 
in a recently blasted work area after failing to"bar down" 
the area, as required by federal and state regulations, 
The violation of an instruction on a regulation, without 
more, is not willful. Garcia v. Homestake Mining Co., 
1992-NMCA-018, 113 N.M. 508, 828 P.2d 420, cert. denied, 

113 N.M. 488, 827 P.2d 1302, . 

Act of employee without relation to employment. 
— An employee must be held to stand the risk of injury 
received by him which proximately results from.an act of 
his own which has no reasonable relation to the employ- 
ment. Walker v. Woldridge, 1954-NMSC-027, 58 N.M. 183, 
268 P.2d 579. 

A plea of guilty to reckless driving is not conclu- 
sive evidence of willful conduct, but is rather an-ad- 
mission subject to explanation, and if explained becomes 
an issue of fact. The trial court's finding that the plaintiff 
did what he thought was best in his judgment and that 
at the time of the accident wherein the said plaintiff was 
injured he was within the scope of his employment and 
was acting in apparent emergency, and without deserting 
his employment, for the purpose of advancing the interest 
of his employer, was supported by substantial evidence. 
Martinez v. Earth Res. Co., (1975-NMCA- 020, 87 N.M. 278, 
532 P.2d 207. 

Refusing to heed ples of physician not willful 
misconduct. — Where a workman [worker] had refused 
to heed the advice of his physician to remain in bed, but 
continued his work, such refusal did not constitute "will- 
ful misconduct" barring recovery of compensation for his 
death, from a fall or from a heart’ attack, when he did 
not know he had heart: disease. Christensen v. Dysart, 
1938-NMSC-008, 42 N.M. 107, 76 P.2d 1. 

Where worker ignored physician's advice to avoid heavy 
work because of his congenital vertebrae abnormality, and 
subsequently suffered from a work-related disc protru- 
sion distinct from the congenital defect, worker's conduct 
did not bar compensation as worker was unaware of risk 
of development of distinct back problem which could ag- 
gravate the congenital defect. Tallman v. Arkansas Best 
Freight, 1988-NMCA-091, 108 N.M. 124, 767 P.2d 363, 
cert. denied, 109 N.M. 33, 781 P.2d 305. 

Law reviews. — For comment, "Witnesses - Privileged 
Communications - Physician-Patient Privilege in Work- 
men's Compensation Cases," see 7 Nat. Resources J. 442 
(1967). 

For note; "Workmen's Compensation in New Mexico: 
Preexisting Conditions and the Subsequent Injury Act," 
see 7 Nat. Resources J. 632 (1967). 

For survey of workers' compensation law in New Mex- 
ico, see 18 N.M.L. Rev. 579 (1988). 

For note, "Workers' Compensation: Exclusivity, Com- 
mon Law Remedies, and the Reconsideration of the Actual 
Intent Test - Delgado v. Phelps Dodge Chino, Inc.," see 32 
N.M.L. Rev. 549 (2002), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation §§ 215, 256, 257. 

Failure to use safety appliances as serious and willful 


‘misconduct, 4 A.L.R. 121, 23-A.L.R: 1161, 23 A.L.R. 1172, 
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26 A.L.R. 166, 58 A.L.R, 198, 83 A.L.R. 1211, 119 A.L.R. 
1409. 

Insanity as affecting right of employee to compensation, 
6 A.L.R. 570. 

Recovery of compensation for injury or death to which 
delirium tremens contributes, 19 A.L.R. 106, 28 A,L.R. 
204, 60 A.L.R. 1299. 

Necessity and sufficiency of evidence that delirium tre- 
mens suffered by applicant for compensation is attribut- 
able to his employment, 20 A.L.R, 26; 73 A.L.R. 488. 

Workmen's compensation: effect of employee's intoxica- 
tion, 48 A.L.R. 421. 
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Workmen's compensation: injury from assault, 72 Workers' compensation: effect of allegation that injury 
A.L.R. 116, 112 A.L.R. 1258. was caused by, or occurred during course of, worker's il- 

Suicide as compensable under Workmen's enh tees legal conduct, 73 A.L.R.4th 270. 
tion Act, 15.A.L:R.3d 616. 99 C.J.S. Workmen's Compensation §§ 206, 258 to 265, 
320; 100 C.J.S. Workmen's Compensation §§ 563, 564, 612, 


636, 768." 


5§2-1-12. Repealed. 


Repeals. — Laws 2016, ch. 24, § 3 repealed 52-1-12 of certain drugs, effective May 18, 2016. For provisions 


NMSA 1978, as enacted by Laws 1971, ch. 55, § 1, relating of former section, see the 2015 NMSA 1978 on NMOne- 
to compensation prohibited when worker under influence Source.com, oan 


52-1-12.1. Reduction in compensation when alcohol or drugs contribute 
to injury or death; exceptions. 


A. As used in this section, "intoxication" or "influence" means a temporary state or condition of 
impaired physical, mental or cognitive function by means of alcohol, a drug, a controlled substance 
or a combination of two or more substances at the time of injury or death, "Drug" or "controlled 
substance" pursuant to this section does not include medications prescribed to a worker by the 
worker's licensed health care provider and taken in accordance with directions of the prescribing 
health care provider or dispensing pharmacy, unless such medication is combined with alcohol or 
a non-prescribed drug or controlled substance to cause intoxication or influence, 

B. Except as otherwise provided in this section, compensation benefits otherwise due and pay- 
able from an employer to the workér under the terms of the Workers' Compensation Act shall be 
reduced by the degree to which the intoxication or influence contributes to the worker's injury or 
death; provided that the reduction shall be a minimum of ten percent but no more than ninety 
percent. 

C. Test results relied on as evidence of a worker's intoxication or influence shall not be consid- 
ered in making a reduction in compensation determination unless the test and testing procedures 
conform with standard testing procedures generally accepted in the medical community and the 
test is performed by a laboratory certified to do the testing by an organization nationally recog- 
nized to do such certification. Testing may include testing methods for urine, breath or blood. 

’ D. The director shall adopt rules regarding tests, testing and the cutoff levels for intoxication 
or influence. 

EK. Ifa post-accident test pursuant to Subsection C of this section is required of a iiorice and 
the worker refuses to submit to the test or to release the post-accident test results to the employer, 
no compensation otherwise payable from an employer under the terms of the Workers' Compensa- 
tion Act shall be paid to the worker claiming compensation. 

F. Testing shall be at the employer's expense and shall not be used as evidence in a criminal 
proceeding against the worker, Test samples shall be taken as a split sample. One part of the 
sample shall be held by the testing facility for twelve months from the date of the original test. 
Within this twelve-month period, the worker has the right to request a second test of the original 
sample at the worker's expense. 

G. An employer shall be barred from claiming a reduction in compensation pursuant to this 
section if, before the accident, the employer has actual or constructive knowledge of the worker's 
intoxication or influence and a reasonable opportunity to take appropriate measures in. sespOuBe 
to the intoxication or influence but fails to take those measures. 

H. An employer shall be barred from claiming a reduction in compensation pursuant to this 
section if the employer fails to implement a written policy that declares a drug- and alcohol-free 
workplace, which may include post-accident testing in accordance with this section, and that gives 
its employees notice that workers' compensation benefits may be reduced in the event intoxication 
or influence contributes to a workplace injury. 

I. Reduction or denial of compensation benefits authorized ander this section shall not affect 
payment of medical benefits provided for pursuant to Section 52-1-49 NMSA 1978. 
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J. Reduction or denial of compensation benefits authorized under this section shall not affect 
payments of benefits to the dependents of a deceased worker pursuant to Section 52-1-46 NMSA 
1978. 


History: 1978 Comp., § 52-1-12.1, enacted by Laws the top of the truck without difficulty; a co-worker did not 
2001, ch. 87, § 1; 2016, ch, 24, § 2. notice a problem with worker's demeanor; worker's su- 
The 2016 amendment, effective May 18, 2016, pro- pervisor and co-worker observed worker climb up on the 
vided that workers' compensation benefits be reduced by truck without noticing anything amiss; and worker was 
the degree to which the influence of alcohol or drugs con- standing on a narrow ledge of the truck attempting to at- 
tributed to a worker's injury or death, and provided for ex- tach a chain to a dumpster when worker slipped and fell, 
ceptions; in the catchline, added "exceptions", deleted the worker's intoxication was not the sole, but only a contrib- 
former language of the section in its entirety and added uting, cause of the worker's injury and Section 52-1-12.1 
new Subsections A through J. NMSA 1978, not Section 52-1-11 NMSA 1978, applied. 
Villa v. City of Las Cruces, 2010-NMCA-099, 148 N.M. 668, 
ANNOTATIONS 241 P.3d 1108, cert. denied, 2010-NMCERT-009, 149 N.M. 

Injury was not solely occasioned by worker's in- 49, 243 P.dd 753. 
toxication, — Section 52-1-12.1 NMSA 1978, not Sec- Methamphetamine and amphetamine are. in- 
tion 52-1-11- NMSA 1978, is applicable where there is cluded as stimulant drugs. — The legislature in- 
substantial evidence that supports a contributing cause . ‘tended to include methamphetamine and amphetamine 
to the worker's injury in addition to the worker's intoxi- as stimulant drugs under Section 52-1-12.1 NMSA 1978 
cation. Villa v. City of Las Cruces, 2010-NMCA-099, 148 even though the legislature removed the definition of 
N.M. 668, 241 P.3d 1108, cert. denied, 2010-NMCERT-009, "depressant, stimulant or hallucinogenic" drugs in the 
149 N.M. 49, 243 P3d 753. 1972 amendment of Section 54-6-27 NMSA 1978 of the 


New Mexico Drug and Cosmetic Act. Ortiz v. Overland Ex- 
press, 2010-NMSC-021, 148 N.M. 405, 237 P.3d 707, rev'g 
2009-NMCA-041, 146 N.M. 170, 207 P.3d 1147. 


Where worker was intoxicated when worker started 
work and at the time of the accident; worker had been 
driving a garbage truck for at least an hour before the ac- 
cident and did not hit anything; worker walked around on 


52-1-138. Termination of agreements. 


Any agreement made between such employer and any.such worker to be bound by the provi- 
sions of the Workers' Compensation Act may be terminated by either party upon giving thirty days 
notice to the other in writing, prior to. any accidental injury suffered by such worker. 


History: Laws 1929, ch. 113, § 9; C.S. 1929, § 156- insurance. The mere lapse of the insurance policy and oral 
109; 1941 Comp., § 57-909; 1953 Comp, § 59-10-9; notice of termination are insufficient to terminate an em- 
Laws 1989, ch. 263, § 10. ployer's liability for elective coverage. Castillo v. Weath- 

erly, 1988-NMCA-032, 107 NM. 135, 753 P.2d 1323. 
ANNOTATIONS Law reviews. — For annual survey of New Mexico 
Termination, notice. — This section requires an em- nibs Compensation Law, see 20 N.M.L. Rev, 459 


ployer covered under this chapter through its elective 
rather than its mandatory provision, who wishes to ter- 
minate workers' compensation insurance coverage, to 
give 30 days prior written notice of intent to discontinue 
coverage to both its employees and the superintendent of 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers’ Compensation §§ 8, 16, 18. 
99 C.J.S, Workmen's Compensation 88 128, 129. 


§2-1-14, [Interstate commerce not subject to state legislation 
exempted.] 


This act [Chapter 52, Article 1 NMSA 1978] shall not be construed to apply to business or pur- 
suits or employments which according to law are so engaged in interstate commerce as to be not 
subject to the legislative power of the state, nor to persons injured while they are so engaged. 


History: Laws 1929, ch. 113, § 11; C.S, 1929, § 156- paid in Texas. Hughey v. Ware, 1929-NMSC-024, 34 N.M. 


111; 1941 Comp., § 57-911; 1953 Comp., § 59-10-11. 29, 276 P. 27. 
Intrastate and interstate employees of bus lines. 
ANNOTATIONS — Any of employees of Greyhound Lines engaged in 


strictly intrastate business should come under the Work- 
men's:[Workers'] Compensation Act, and their interstate 
employees might well be affected by the law if there is no 
federal legislation including them, 1935-36 Op. Att'y Gen. 
No, 35-918. 


No compensation where applied for and paid in 
Texas. — Where both employer and employee were resi- 
dents of Texas, and contract of employment was entered 
into in Texas to be performed in New Mexico, no recovery 
could be had for injury occurring in New Mexico where 
compensation for such injury had been applied for and 
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§2-1-15 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am, 
Jur. 2d Workers' Compensation §§ 18, 38, 41 to 43. 

‘Application of state act to actions under Federal Em- 
ployers' Liability Law, 12 A.L.R, 697, 36 A.L.R. 917, 89 
A.L.R. 693. 

What employees are engaged in interstate commerce 
with Federal Employers' Liability Law, 77 A.L.R. 1374, 90 
A.L.R, 846. 

Applicability of state act where employer is engaged in 
both interstate and intrastate commerce, 80 A,L.R. 1418, 


52- 1-15. eye 


WORKERS' COMPENSATION 


52-1-15 


Application for, or award, denial or acceptance of, com- 
pensation under state Workmen's [Workers']| Compensa- 
tion Act as precluding action under Federal Employers' 
Liability Act by one engaged in interstate commerce 
within that act, 6 A.L.R.2d 581, 

15, C.J.S. Commerce § 188; 99 C.J,S. Workmen's Com- 
pensation §§ 22 to 26, 138; 100 C.J.S. Workmen's Compen- 
sation §§ 518, 548. na obra 


As used in the Workers’ Compensation Act, unless the context otherwise requires, rari nlevees 
includes any person or body of persons, corporate or.incorporate, and the legal representative of a 
deceased employer or the receiver-or trustee of a person, corporation, association or partnership 
engaged in or carrying on for the purpose of business or trade, charitable organizations, except as 
provided in Section 52-1-6 NMSA 1978, and also includes the state and each county, municipality, 
school district, drainage, irrigation or conservancy district and public institution and administra- 
tive board thereof employing workers under the terms of the Workers' Compensation Act. 


History: 1953 Comp., § 59-10-12.8, enacted by Laws 
1965, ch. 295; § 8; 1975, ch. 284, § 5; 1989, ch. 263, § 11. 

Cross references. — For employers who come within 
act, see 52-1-2 NMSA 1978, 

For coverage by state agencies, see 52-1-3 NMSA 1978. 


ANNOTATIONS 


Release of one employer ineffective for second 
employer. — A worker may have two employers, both 
of whom are liable for workers’ compensation benefits, 
Worker's claim was not barred against one employer be- 
cause of the settlement agreement previously reached 
with another employer. Johnson v. Aztec Well Servicing 
Co., 1994-NMCA-065, 117 N.M. 697, 875 P.2d 1128. 

Test of act's applicability. — It is the business or 
undertaking of the employer, not the particular duty or 
task of the employee at the time, which furnishes the test 
on whether the act is applicable. Rumley v. Middle Rio 
Grande Conservancy Dist., 19836-NMSC-028, 40 N.M., 188, 
57 P.2d 288 (decided under former law). 

It is not purpose of Workmen's [Workers'] Com- 
pensation Act to permit suit against state without 
consent having been first obtained. There is no basis to as- 
sume that a school district can be sued without consent on 
the strength of its inclusion in Section 52-1-2 NMSA 1978 
and former 59-10-12 1953 Comp. McWhorter v. Board of 
Educ., 1958-NMSC-015, 63 N.M. 421, 320 P.2d 1025 (de- 
cided under former law). ! 

There is no express consent by state to be sued 
in workmen's [workers'] compensation proceed- 
ing involving the state penitentiary and the consent is 
not to rest on implication. Day v. Penitentiary of N.M., 
1954-NMSC-064, 58 N.M. 391, 271 P.2d 831 (decided un- 
der former law). 

Compensation benefits are not based on physical 
injury itself but on the disability produced by the injury. 
Lozano v. Archer, 1962-NMSC-164, 71 N.M. 175, 376 P.2d 
963 (decided under former law). 

_ Free from total disability. — Evidence of 15 to 20% 

medical impairment, standing alone, is: not substantial 
evidence as to what was the disability of the workman 
[worker]. In order to be free from total disability, a work- 
man [worker] must be physically able to do the work re- 
quired of him in his regular employment. Lucero v. Koontz, 
1962-NMSC-007, 69 N.M., 417, 367 P.2d 916 (decided un- 
der former law), 
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Wage earning ability in competitive market. — 
Where claimant was not able to do much of anything and 
could not pursue a regular job of labor without special 
consideration and even with successful surgery he would 
never be able to do heavy work, would be more vulnerable 
to new injury, would constitute a hazard to any employer 
or carrier and that the claimant is able to assist his wife 
in running a small grocery store by keeping books and giv- 
ing advice is not indicative of wage earning ability in a 
competitive market. Lozano v. Archer, 1962-NMSC-164, 
71 N.M. 175, 376 P.2d 963 (decided under former law). 

Wage earning ability not reflected by employer 
willing to retain in limited capacity. — The willing- 
ness of the employer, through special consideration :be- 
cause of long service, to continue to employ claimant ina 
capacity limited in quality, dependability or quantity, by 
no means reflects claimant's wage earning ability. Lozano 
v, Archer, 1962-NMSC-164, 71 N.M. 175, 376 P.2d 963 (de- 
cided under former law). 

Meaning of entire loss of wage earning ability. — 
To suffer an entire loss of wage earning ability does not 
mean that a workman [worker] must be in a state of ab- 
solute helplessness, or unable to do work of any kind. It 
means the disablement of the workman [worker] to earn 
wages in the same kind of work; or work of a similar na- 
ture for which he is trained, or is accustomed to perform, or 
any other kind of work which a person of his mentality and 
attainments could do. Lozano v, Archer, 1962-NMSC-164, 
71N.M. 175, 376 P.2d 963 (decided under former law). 

Measure of loss of wage earning ability. — Whether 
the question involved is one of total disability or of partial 
disability, under the act, is to be determined by what the 
workman [worker] earns or is able to earn. The loss of 
wage earning ability is in theory a comparison of what the 
employee would have earned had he not been injured and 
what he is able to earn in his injured condition. Lozano v. 
Archer, 1962-NMSC-164, 71 N.M. 175, 376 P.2d 963 (de- 
cided under former law): ¢ 

May determine total disability. — An employee who 
is so injured that he can perform ‘no services other than 
those which are so limited in quality, dependability or 
quantity that a reasonably stable market for them does 
not exist may well be classified as totally disabled. Lozano 
v. Archer, 1962-NMSC-164, 71 N.M. 175, 376 P.2d 963 (de- 
cided under former law). 

When total disability exists. — Where employee 
sued under Workmen's [Workers'] Compensation Act for 
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total, permanent disability from a back injury, jury in- law. They are clearly within the terms of the Workmen's 

struction that total disability is presumed when both [Workers'] Compensation Act and must comply therewith. 

hands, both arms, both feet or both legs or any two thereof 1957-58 Op. Att'y Gen. No. 57-19 (opinion rendered under 

are lost was erroneous. Total disability exists where there former law). 

is. complete disability and must be determined from the A college is under the provisions of the work- 

facts in each case. Gerrard v. Harvey & Newman Drilling men's [workers'] compensation law. 1957-58 Op. Att'y 

Co., 1955-NMSC-034, 59 N,M. 262, 282 P.2d 1105 (decided Gen. No. 57-19 (opinion rendered under former law). 

under former law). Sixth judicial district may not be classified as an 
Use or handling of explosives by employees of de- employer within the meaning of this act. 1967 Op. Att'y 

partment of game and fish in no way imperils the pro- Gen. No, 67-131 (rendered under former law). 

tection provided such employees by the Workmen's [Work- Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am, 

ers'| Compensation Act. 1957-58 Op. Att'y Gen. No. 57-42 Jur. 2d Workers' Compensation §§ 116, 117, 138, 

(opinion rendered under former law). Workers' compensation: liability of successive employ- 
State agencies within act though state immune ers for disease or condition allegedly attributable to suc- 

from suit. — The fact that the state is immune from cessive employments, 34.A.L.R.4th 958, 

suit does not mean that the state agencies such as the 99 C.J.S. Workmen's Compensation §§ 37 to 58. 


New Mexico A & M College are at liberty to disobey the 


52-1-16. Worker; real estate salesperson excepted. 


A. As used in the Workers' Compensation Act, unless the context otherwise requires, "worker" 
means any person who has entered into the employment of or works under contract of service or 
apprenticeship with an employer, except a person whose employment is purely casual and not for 
the purpose of the employer's trade or business. The term "worker" shall include "employee" and 
shall include the singular and plural of both sexes. "Worker" includes public employee, as defined: 
in the Workers' Compensation Act, including salaried public officers. 

B. For the purposes of the Workers' Compensation Act, an individual who performs services:as 
a qualified real estate salesperson shall not be treated as an employee and the person for whom 
the services are performed shall not be treated as an employer. . 

C. For the purpose of Subsection B of this section, a "qualified real estate salesperson" means 
an individual who: 

(1) is a licensed real estate salesperson, associate broker or broker under contract with a 
real estate firm; 

(2). receives substantially all of his remuneration, whether or not paid in cash, for the ser- 
vices performed as a real estate salesperson, associate broker or broker under contract with a real 
estate firm in direct relation to sales or other output, including the performance of services, rather 
than to the number of hours worked; and 

(8) performs services pursuant to a written contract between himself and the person for 
whom the services are performed, and the contract provides that the individual will not be treated 
as an employee with respect to such services. 


History: 19538 Comp., § 59-10-12.9, enacted by Laws What is reasonably incident to the employment 


1965, ch. 295, § 9; 1979, ch. 199, § 3; 1986, ch. 17, § 1; depends upon the practices permitted in the particular 
1989, ch. 263, § 12. employment and on the customs of the employment en- 
Cross references. — For work not casual employment, vironment generally. Whitehurst v. Rainbo Baking Co., 
see 52-1-22 NMSA 1978. 1962-NMSC-126, 70 N.M. 468, 374 P.2d 849 (decided un- 
woh der former law). 

ANNOTATIONS Meaning of "work" under this act differs from 
I. GENERAL CONSIDERATION, meaning under Minimum Wage Act. — In arguing the 
Il. EMPLOYMENT STATUS, meaning of "work" in the context of the Minimum Wage 
Act, workmen's [workers'] compensation cases should not 

III. SPECIAL EMPLOYEE. pean ; ae 
be considered because they deal with statutory definitions 
I. GENERAL CONSIDERATION. which differ from the definitions in the Minimum Wage 
Act. Garcia v. American Furniture Co., 1984-NMCA-090, 
Basic purpose of the Workmen's [Workers'] Com- 101 N.M. 785, 689 P.2d 934, cert. denied, 101 N.M. 686, 

pensation Act is to ensure that industry carries the 687 P.2d 743 and 102 N.M. 7, 690 P.2d 450. 
burden of personal injuries suffered by workmen in the Definition of "workman" [worker] must be satis- 
course of their employment, and consequently, the rela- fied for Act to apply. — Although a school admitted that 
tionship of the parties is not to be determined from the a student was acting as its agent or employee when an 
name attached to it by them, but from the consequences accident occurred, this admission does not by itself invoke 
which the law imputes to their agreement to prevent eva- the Workmen's [Workers'] Compensation Act if the Act's 
sion of the obligations which the act imposes upon em- statutory definition of a "workman" [worker] is not oth- 
ployers. Yerbich v. Heald, 1976-NMCA-026, 89 N.M. 67, erwise satisfied, Trembath v. Riggs, 1983-NMCA-152, 100 
547 P.2d 72. N.M. 615, 673 P.2d 1348, cert. denied, 101 N.M. 11, 677 
1377 
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P.2d 624, overruled on other grounds by Dupper v. Liberty 
Mut.-Ins. Co., 1987-NMSC-007, 105 N.M. 503, 734. P.2d 
743. 

The words "employer and employee" as used in the 
New Mexico Workmen's [Workers'] Compensation Act are 
used in their natural sense and intended to deseribe the 
conventional relation between the employer who pays 
wages to an employee for his labor, Perea v. Board of Tor- 
rance Cnty. Comm'rs, 1967-NMSC-056, 77 N.M. 543, 425 
P.2d 308; Dibble v. Garcia, 1982-NMCA-040, 98)\N,M. 21, 
644 P.2d 535, cert. denied, 98 N.M. 50, 644 P.2d 1089, 

Statutory definition of workman [worker] does 
not include public, officer or official, and. election 
judge who was injured delivering ballot boxes was ruled a 
public officer and barred from collecting workmen's [work- 
ers'] compensation. Candelaria v. Board of Cnty. Comm'rs, 
1967-NMSC-037, 77 N.M. 458, 423 P.2d 982 (decided un- 
der former law). 

Volunteer is not entitled to benefits of workmen's 
[workers'] compensation laws. Jelso v. World Balloon 
Corp., 1981-NMCA-138, 97 N.M. 164, 637 P.2d 846.” 

Appellant must be employed by county in order 
to sue county under the Workmen's [Workers'] Com- 
pensation Act, Perea v. Board of Torrance Cnty. Comm'rs, 
1967-NMSC-056, 77 N.M. 543, 425 P.2d 308. 

Question of fact distinguished from conclusion of 
law. — The question of whether the claimant worked for 
one or the other of the corporations is one of fact, as dis- 
tinguished from the question of whether the relationship 
of master and servant or that of an independent contrac- 
tor existed, which is a conclusion of law. Creley v. Western 
Constructors, Inc., 1969-NMSC-004, 79 N.M. 727, 449 P.2d 
329. 

It is for trier of facts to determine weight to be 
given to evidence and the credibility of witnesses. Cre- 
ley v. Western Constructors, Inc., 1969-NMSC-004, 79 N.M. 
727, 449 P.2d 329. 

Workmen's [Workers'] Compensation Act is based 
upon employer-employee relationship. Perea v. Board 
of Terrance Cnty. Comm'rs, 1967-NMSC-056, 77 N.M, 548, 
425 P.2d 308. : 

Action against co-employee or person other than 
employer. — Prior to the 1971 amendment it was held 
that a co-employee was "a person other than the employer" 
against whom a negligence action for damages might be 
maintained. Hockett v. Chapman, 1961-NMSC-163, 69 
N.M. 324, 366 P.2d 850. 

Liability of partnership's insurer for injuries to 
working partner. — Under the terms of the New Mexico 
Compensation Act, if a partnership, as employer, was not 
liable for injuries to a working partner then its insurer 
was not liable under the act through'a contractual rela- 
tionship between the insurance agent, the insurance com- 
pany and the partnership. Jernigan v. Clark & Day Ex- 
ploration Co., 1959-NMSC-033, 65:N.M. 355, 337 P.2d 614 
(decided under former law). 

As working partner and, hence, occupying status 
of employer, plaintiff was not covered by the Work- 
men's [Workers'] Compensation Act of New Mexico. Jerni- 
gan v. Clark & Day Exploration Co., 1959-NMSC-0338, 65 
N.M. 355, 337 P.2d 614 (decided under former law). 

‘Illegally employed minor not covered and may 
sue, — A contract, the performance of which violates a 
penal statute, is illegal and at least voidable, and will not 
provide a basis for the assertion of rights'under such con- 
tract, particularly by the party upon whom the statute 
imposes the’ penalty; therefore, an illegally employed mi- 
nor is not covered by the act and therefore may pursue a 
common-law action. Maynerich v. Little Bear Enters., Inc., 
1971-NMCA-079, 82 N.M. 650, 485 P.2d 984. 

Coffee breaks consented to by employer. — Coffee 
breaks for the personal comfort of employees during work- 
ing hours are consented to by the employer. Whitehurst 
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v. Rainbo Baking Co., 1962-NMSC-126, 70 N.M. 468, 374 
P.2d 849 (decided under former law). 


Il, EMPLOYMENT STATUS. 


Employer-employee relationship, to which the act 
applies, is one created by contract between the parties; 
consequently, if the employer in this case seeks to avail 
itself of the Workmen's [Workers'] Compensation Act as a 
bar to a common-law action, then it must show a valid con- 
tract of employment between ‘it and the minor employee. 
Maynerich v. Little Bear Enters., Inc., 1971- NMCA-079, 82 
N.M. 650, 485 P.2d 984. 

Primary test to determine employment avert is 
the right to control the details of the work. Barger v. Ford 
Sales Co., 1976-NMCA-014, 89 N.M. 25, 546 P.2d 873, cert. 
denied, 89 N.M. 206, 549 P.2d 284, 

The principal test for determining whether an employer- 
employee relationship exists, as opposed to an indepen- 
dent contractor relationship, is whether the employer has 
the right to control the details of the work. Jelso v, World 
Balloon Corp., 1981-NMCA-138, 97 N.M. 164, 637 P.2d 
846, 

The right to control is a test for determining an 
employer-employee relationship. Dibble v. Garcia, 
1982-NMCA-040, 98 N.M. 21, 644 P.2d 535, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

One of the tests of relation of employer and em- 
ployee is that the employer retains the right to direct the 
manner in which his business shall be done and the re- 
sult to be accomplished. Perea v. Board of Torrance Cnty. 
Comm'rs, 1967-NMSC-056, 77 N.M. 5438, 425 P.2d 308. 

Factors considered in determining right to con- 
trol, — Factors to be considered in determining whether 
the right to control exists are: (1) the right or exercise of 
control of the details of the work; (2) the method of pay- 
ment; (8) the furnishing of equipment; and (4) the right 
to fire. Dibble v. Garcia, 1982-NMCA-040, 98 N.M, 21, 644 
P.2d 5385, cert. denied, 98 N.M. 50, 644 P2d 1039, 

Professionals. The control test is not helpful in 
determining the:employment status of a professional, 
such as a doctor, lawyer, nurse, or accountant. A profes- 
sional who gives full-time, exclusive services to a business 
should not be excluded from the definition of "employee" 
under the Workers' Compensation Act simply because no 
one in the business has the skills to oversee the details 
of the professional's work. Whittenberg v. Graves Oil and. 
Butane Co., Inc., 1991-NMCA-142, 113 N.M. 450, 827 P.2d 
838, cert. denied, 113 N.M. 352, 826 P.2d 573 (1992). 

Power of discharge is only one item to be con- 
sidered in determining whether an individual is an em- 
ployee and whether that item is of primary importance 
depends on the circumstances of the case. Yerbich v 
Heald, 1976-NMCA-026, 89 N.M. 67, 547 P.2d 72. 

Method of payment is merely one of the subordi- 
nate factors considered in the right to control test. This 
factor can be outweighed by other factors. The mere pay- 
ment of wages is not sufficient to establish the employer 
and employee relationship. Perea v. Board of Torrance 
Cnty. Comm'rs, 1967-NMSC-056, 77 N.M. 543, 425 P.2d 
308. 

Length of time in work sie not change test. — 
Whether the injured person had been doing this work for 
five or 50 minutes, and whether he would have continued 
in this work for a shorter or greater length of time in no 
way changes the test. The test is: whose work was being 
done at the time of the accident? Barger v. Ford Sales Co., 
1976-NMCA-014, 89 N.M. 25, 546 P.2d 873, cert. denied; 
89 N.M. 206, 549 P.2d 284, 

Limited control usually creates independent « con- 
tractor relationship. — Where control is limited: to the 
ultimate results to be achieved under a contract, the re- 
lationship is usually that of an independent contractor. 
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Dibble v. Garcia, 1982-NMCA-040, 98 N.M. 21, 644 P.2d 
535, cert. denied, 98 N.M. 50, 644 P.2d 1089. .. 

Mutuality of obligations and agreement required. 
— To establish the relationship of employer-employee, 
there must exist a mutuality of obligations and agree- 
ment. There must be present both a duty of employee to 
perform services subject to an employer's right to con- 
trol the details of performance, and the worker's right 
to receive compensation. Jelso v. World Balloon Corp., 
1981-NMCA-138, 97 N.M. 164, 637 P.2d 846. 

Mutual assent required. — Existence of the rela- 
tionship of employer and employee depends upon a con- 
tract of employment and cannot exist: without mutual 
assent, express or implied. Jelso v. World Balloon Corp., 
1981-NMCA-138, 97 N.M. 164, 637 P.2d 846. 

"Relative nature of the work" testis another method 
for determining an employer-employee relationship. Dib- 
ble v. Garcia, 1982-NMCA-040, 98 N.M. 21, 644 P.2d 535, 
cert, denied, 98 N.M., 50, 644 P.2d 1039. 

As to the factors which make up the "relative nature of the 
work" test, see Dibble v. Garcia, 1982-NMCA-040, 98 N.M. 
21, 644 P.2d 535, cert. denied, 98 N.M. 50, 644 P.2d 1039. 

Hope of future employment alone is insufficient 
evidence to show. a contract for hire. Jelso v. World Bal- 
loon Corp., 1981-NMCA-138, 97 N.M. 164, 637 P.2d 846. 

Findings to support conclusion of employee. — 
The trial court's findings that deceased was paid by the 
hour, had taxes withheld from his pay, had entered into 
a contract of hire and could be discharged any time de- 
fendant felt his work was unsatisfactory, support the 
conclusion that deceased was defendant's employee and 
therefore covered under the Workmen's |[Workers'] Com- 
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pensation Act. Abbott v. Donathon, 1974-NMCA-0738, 86 ' 


N.M. 477, 525 P.2d 404. 

There is no single or sure criterion affording test 
of when relationship is that of employee and when 
that of an independent contractor, and "a fact found con- 
trolling in one combination may havea minor importance 
in another," Nelson v, Hidal Trailer Co,, 1954-NMSC-051, 
58 N.M. 314, 270 P.2d 720 (decided under former law), 

Principal factor to be considered in determining 
whether individual is employee or an independent 
contractor in, workmen's [workers'] compensation is the 
power on the part of the employer to control, which may 
be inferred from: (1) control of the manner and means of 
performance, (2) the right to discharge at will and (3) the 
method of payment (i.e., lump-sum, piece-rate, periodic 
wages), among other things. A second factor to be con- 
sidered is whose work is being done; that is, is it a sepa- 
rate piece of work or an integral part of the employer's 
business. Consequently, summary judgment in favor 
of defendant, owner of a lumber business, was reversed 
so the relationship between him and the owner of a log- 
hauling truck driven by deceased could be determined 
at trial, so as to determine whether plaintiff's deceased 
was an employee of the lumber business. Yerbich v. Heald, 
1976-NMCA-026, 89 N.M. 67, 547,P.2d 72, 

Chief consideration which determines one to be 
independent contractor is the fact that the employer 
has no right of control as to the mode of doing the work 
contracted for, Shipman v. Macco Corp., 1964-NMSC-091, 
74 N.M. 174, 392 P.2d 9 (decided under former law). 

Company not liable for death of independent con- 
tractor's helper. — Where contract between truck loader 
and manufacturing company left the time and manner of 
performance and the hiring and payment of extra help to 
the discretion of the loader, loader was an independent 
contractor, and manufacturer was not liable for work- 
men's [workers'] compensation for death of loader's em- 
ployee. Nelson v. Eidal Trailer Co., 1954-NMSC-051, 58 
N.M. 314, 270 P.2d 720 (decided under former law), 
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Military institute instructor not employee when 
piloting rented aircraft. — Evidence supported find- 
ings that:army sergeant who had instructed in military 
institute's. department: of military science and tactics 
was not an employee of the institute with respect to his 
piloting of a rented aircraft in a tactical exercise which 
crashed resulting in his death. Lance v. N.M. Military 
Inst. , 1962-NMSC-066, 70 N.M. 158, 371 P.2d 995. 

Messenger who delivered ballot boxes to county 
clerk was independent contractor, and the statu- 
tory definition of workman [worker] does not include an 
independent contractor. Messenger, therefore, ;was : not 
an employee, and not entitled to workmen's [workers'] 
compensation. Candelaria v. Board of Cnty. Comm'rs, 
1967-NMSC-037, 77 N.M. 458, 423 P.2d 982. 

Citizen aiding peace officers entitled to benefits. 
— Aiding peace officers in quelling riots and coping with 
unlawful assemblies and other dangerous situations 
where citizen has been impressed into service entitles 
the citizen to compensation benefits if he is injured in the 
course of rendering such assistance. Haton v. Bernalillo 
Cnty., 1942-NMSC-040, 46.N.M. 318, 128 P.2d 738. 

Injured work-release program prisoner deemed 
"employee". — A prisoner who voluntarily participated 
in a work-release program and was injured while under 
the direction of a private business was an employee of 
that business and thus entitled to workers' compen- 
sation ‘benefits. Benavidez v.: Sierra’ Blanca Motors, 
1995-NMCA-140,:120 N.M. 837, 907 P.2d 1018, rev'd in 
part on other grounds, 1996-NMSC-045, 122 N.M, 209, 
922 P.2d 1205. 

Claimant, an inmate in the custody of the New Mexico 
department of corrections, who was injured while par- 
ticipating in an inmate work-release program, qualified 
as an:'employee" eligible for benefits from his employer 
under this article. Benavidez v. Sierra Blanca. Motors, 
1998-NMCA-070, 125 'N.M. 235, 959 P.2d 569. 

Inmate whose work-release assignment was comprised 
of six weeks of a regular, forty hour per week schedule was 
not a "purely casual" worker within the meaning of this 
section, and was not disqualified from workers' compen- 
sation benefits in the event of injury: Benavidez v. Sierra 
Blanca Motors, 1998-NMCA-070, 125 N.M. 235, 959 P.2d 
569. 


Ill, SPECIAL EMPLOYEE, 


Controlling factor whether servant of employer 
can be special servant of another. — In the case of 
Weese v. Stoddard, 1956-NMSC-117, 63 N.M. 20, 312 P.2d 
545, in’ considering the test for determining whether a 
general servant of one employer can become the special or 
particular servant of another, the court said: "The control- 
ling factor in determining this question is: Whose work 
is being performed and who controlled and directed the 
agent in his work?" Brown v. Pot Creek Logging & Lumber 
Co,, 19638-NMSC-172, 73 N.M. 178, 386 P.2d 602 (decided 
under former law), 

Special employee of one though employed by an- 
other, — Where plaintiff performed the duties of defen- 
dant, although employed by another company, for com- 
pensation, and injured himself, and was under the control 
and supervision of defendant, he is a workman [worker] 
under this section and became a special employee of de- 
fendant, Length of time of employment is not the test: 
the test is whose work is being done at the time of the 
accident, and who ‘has the right to control the details of 
the work. Because plaintiff performed defendant's activi- 
ties and duties, it was not a casual employment and was 
not an exception to this rule. Barger v. Ford Sales Co., 
1976-NMCA-014, 89 N.M. 25, 546 P.2d 873, cert. denied, 
89 N.M. 206, 549 P.2d 284. 
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, Special temporary employees could recover. — 
Where a buyer of water from another state loaned his 
employees to the seller in this state to repair a well, the 
employees became special temporary employees of seller 
and could recover for injuries sustained during the re- 
pair work under the compensation law only. The act ex- 
tended to persons not employees at common law. Jones v. 
George F. Getty Oil Co., 92 F.2d 255 (10th Cir. 1937), cert. 
denied, 303 U.S. 644, 58 S. Ct. 644, 82.L. Ed. 1106 (1938) 
(decided under former law). 

Employee injured during off-duty hours while 
working for another. — Where claimant. was regularly 
employed by the defendant corporation, but the particular 
work or employment giving rise to injury was undertaken 
on off-duty hours from the regular job, he was doing work 
for ‘another corporation away from the premises of his 
regular employer and was so engaged when his injury oc- 
curred, then claimant was a special employee of the other 
corporation. Brown v. Pot Creek Logging & Lumber Co., 
1963-NMSC-172, 73 N.M. 178, 386 P.2d 602 (decided un- 
der former law). 

Special employee negligence action barred by 
act. — Where plaintiff employee of oil well driller was 
asked by employee of driller hired to supply cement for 
an oil well to help unclog hose and was injured, he was 
a special employee and his negligence action was barred 
under Workmen's [Workers'] Compensation Act. Wuertz v. 
Howard, 1966-NMSC-264, 77 N.M. 228, 421 P.2d 441. 

Basis for determining whether one is special em- 
ployee so that negligence action is barred by Workmen's 
(Workers'] Compensation Act is: whose is*the work be- 
ing done? In answering this question, the power to con- 
trol the work is of great importance, Wuertz v. Howard, 
1966-NMSC-264, 77 N.M. 228, 421 P.2d 441. 

Status of special employment is not dependent on 
the accident happening on the premises of the special em- 
ployer. Wuertz v. Howard, 1966-NMSC-264, 77 N.M. 228, 
421 P.2d 441. 

Consent does not bar employee from: becom- 
ing special employee of another. Wuertz v. Howard, 
1966-NMSC-264, 77 N.M. 228, 421 P.2d 441, 

Novice at a monastery was not a "worker" for pur- 
poses of workers' compensation. Joyce v. Pecos Benedictine 
Monastery, 1995-NMCA-054, 119 N.M. 764, 895 P.2d 286. 

Casual employment not for purpose of employer's 
business. — Where plaintiff was hired as an extra man 
for a specific day, did not know for which corporation he 
was employed and was injured while performing work for 
the benefit of a corporation other than that by which he 
was hired, plaintiff was a person whose employment was 
"purely casual" and not for the purpose of the employer's 
trade or business. Barber v. Los Alamos Beverage Corp., 
1959-NMSC-007, 65 N.M. 323, 337 P.2d 394 (decided un- 
der former law). 

Not casual employment where necessary part of 
process. — Where the decedent was hauling away dirt 
obtained from the excavation of a pond by defendant, and 
the hauling of dirt was a necessary part of the process of 
excavation, the decedent was not a casual employee. This 
work, which was not casual employment under 52-1-22 
NMSA 1978, was also not casual employment under this 
section, Abbott v, Donathon, 1974-NMCA-078, 86 N.M. 
477, 525 P.2d 404. 

Principal factors when performing duties for 
state court, in determining the status of an employee, 
are the power of appointment and removal and the fixing 
of salaries, not the fact that the employee may be paid 
from the fund of a lesser political entity. Perea v. Board of 
Torrance. Cnty. Comm'rs, 1967-NMSC-056, 77 N.M, 543, 
425 P.2d 308. 
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Deputy district court clerk not county employee. 
— In workmen's [workers'] compensation suit, plaintiff, a 
deputy district court clerk and juvenile probation officer 
who was appointed by the district court judge: and was 
under the supervision and control of the district judge 
and district court clerk, was not considered a county em- 
ployee under the Workmen's [Workers'] Compensation Act 
where county commissioners neither appointed him nor 
exercised any supervision or control of his duties, notwith- 
standing the argument that the district court fund was a 
county fund. Perea v. Board of Torrance Cnty. Comm'rs, 
1967-NMSC-056, 77 N.M. 543, 425 P.2d 308. 

Public officers not entitled to benefits. — Prior 
to 1972, members of the New Mexico state labor and in- 
dustrial commission, the state fair commission, the rac- 
ing commission and the livestock board, were all public 
officers, not employees, and not entitled to benefits under 
this act. 1968 Op, Att'y Gen. No. 68-109 (rendered under 
former law). 

Mounted patrol members eligible. — Members 
of the mounted patrol who have been duly called out by 
members of the state police are eligible for workmen's 
[workers'] compensation’ coverage. Whether they are in 
fact covered by the workmen's [workers'] compensation 
policy now in effect for the state police is a question that 
can only be answered by reference to the policy, If the pol- 
icy covers only regularly appointed, active members of the 
state police, it probably does not cover persons who are 
deputized to assist the state police. On the other hand, 
if it includes all persons who may be called out to assist 
the state police, such as members of the mounted patrol 
or members of the state police reserve, then such persons 
are covered, 1959-60 Op. Att'y Gen. No. 60-239 (opinion 
rendered under former law). 

Law reviews. — For annual survey of New Mexico law 
relating to civil procedure, see 13 N.M.L. Rev. 251 (19883). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am, 
Jur. 2d Workers' Compensation § 116 et seq. 

Employees within provisions applicable to operation of 
railroads, 7A.L.R. 1160. 

Compensation for death of or injury to peace officer em- 
ployed in private plant, 8 A.L.R. 190. 

Constitutionality of provisions of Workmen's Contpere 
sation Act applicable to public officers or employees, 58 
A.L.R. 1290, 

Compensation for injuries received in connection with 
air navigation, 83 A.L.R. 403, 99 A.L.R. 178, 155 A.L.R. 
1026. 

- Needy persons put to work by municipality or other 
public body as means of extending aid to them as within 
protection of compensation act, 96 A.L.R. 1154, 127 A.L. Rr 
1483. 

Musicians and other entertainers as employees of Hotel 
or restaurant in which they perform, within Workmen's 
Compensation Act, 158 A.L.R. 915, 172'A.L.R. 325. 

Constitutional or statutory provision referring to "em 
ployees" as including public officers, 5 A.L.R.2d 415. 

Workers' compensation: student athlete as "employee" 
of college or university providing scholarship or similar 
financial assistance, 58 A.L.R.4th 1259. 

Workers' compensation: injuries incurred during labor 
activity, 61 A.L.R.4th 196. 

Ownership interest in employer business as affecting 
status as employee for workers' compensation purposes, 
78 A.L.R.4th 973, 

Workers' compensation: compensability of injury during 
tryout, employment test, or similar activity designed to 
determine employability, 8 A.L.R.5th 798. 

99 C.J.S. Workmen's Compensation §§ 59 to 119. 
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§2-1-17. Dependents. 


As used in the Workers' Compensation Act, unless the context otherwise requires, the following 
persons, and they only, shall be deemed dependents and entitled to compensation under the provi- 
sions of the Workers' Compensation Act: 

A. achild under eighteen years of age or incapable of self-support and tinea or under 
twenty-three years of age if enrolled as full-time student in any accredited educational institution; 

B. the widow or widower, only if living with the deceased at the time of his death or legally 
entitled to be supported by him, including a divorced spouse entitled to alimony; 

C. aparent or grandparent only if actually dependent, wholly or partially, upon the deceased; 
and 

D. a grandchild, brother or sister only if under eighteen years of age or incapable of self- 
support, and wholly dependent upon the deceased. 

The relation of dependency must exist at the time of the injury. 

EK. Questions as to who constitute dependents and the extent of their ifnenn aul at shall be 
determined as of the date of the injury, and their right to any death benefit shall cease upon the 
happening of any one of the following contigencies [contingencies]: | 

(1) upon the marriage of the widow or widower; 

(2) upon a child, grandchild, brother or sister reaching the age of eighteen years, unless 
the child, grandchild, brother or sister at such time is physically or mentally incapacitated from 
earnings, or upon a dependent child, grandchild, brother or sister becoming self-supporting prior 
to attaining that age or if.a child, grandchild, brother or sister over eighteen years of age who is 
enrolled as a full-time student in any accredited educational institution ceases to be so enrolled or 
reaches the age of twenty-three. A child, grandchild, brother or sister who originally qualified as a 
dependent by virtue of being less than eighteen years of age may, upon reaching age eighteen, con- 
tinue to qualify if physically or mentally incapable of self-support, actually dependent or enrolled 
in an educational institution; or 

(8) upon the death of any dependent. 


History: 1953 Comp., § 59-10-12.10, enacted by Test for dependency is whether the deceased em- 
Laws 1965, ch, 295, § 10; 1978, ch. 47, § 1; 1977, ch. ployee had actually contributed to claimant's support, 
2°75, § 1; 1989, ch, 268, § 13. and whether they relied upon such earnings in whole or 

Bracketed material. — The bracketed material was in part for their livelihood. Employers Mut. Liab. Ins. Co. 
inserted by the compiler and is not part of the law, v. Jarde, 1963-NMSC-215, 73 N.M. 371, 388 P.2d 382 (de- 

Cross references. — For definition of child, see 52-1- cided under former law). 

18 NMSA 1978. Dependency depends upon employee contribut- 
ing and claimant relying on support. — "Dependency" 

ANNOTATIONS under the act did not necessarily depend upon whether 

‘ (atarse s0 s ‘ d tiom 52- claimants could support themselves without earnings of 

ar nerer i peavee, an ee pan weg tion ne the deceased, but rather it depended upon whether the 


are "eligible dependents" and not "heirs" as in the case deceased employee had actually contributed to claimants' 


of descent and distribution. Clauss v. Electronic City, support and whether they relied upon such earnings in 
1979-NMCA-066. 93 N.M. 75. 596 P.2d 518. whole or in part for their livelihood. Barney Cockburn & 
p : ; é Sons v, Lane, 1941-NMSC-055, 45 N.M. 542, 119 P.2d 104 


Relation of dependency simply means the character Fanited cndee he cater Tawy 


of the relationship that the family has to the deceased. 


Shahan v. Beasley Hot Shot Serv., Inc., 1978-NMCA-014, No reasonable expectation of support. — Where 
91 N.M. 462, 575 P.2d 1347, cert. denied, 91 N.M. 491, 576 the deceased worker had not provided any support, for 
P2d 297 ‘ the worker's children for the two year period after the 

“Legally entitled to support" means entitled to sup- worker was released from prison, the other parent and 
port according to law. Kau v, Bennett, 1977-NMCA-121, 91 step-parent had provided all support for the children; 
N.M. 162, 571 P.2d 819. and during a one day visit with the children, the worker 


promised to support the children, the children were not 
the worker's "dependants" under the Workers' Compensa- 
tion Act. because there was no reasonable probability that 
the worker's promise would be fulfilled. Kosmicki v, Aspen 


After several years of marriage, plaintiff's husband dis- 
appeared. They were not divorced; she never abandoned 
him or remarried during his absence. Months passed and 


she was notified of his death. These circumstances did not za)¥ 
defeat her being legally entitled to be supported by her de- Drilling Co., 1966-NMSC-081, 76 N.M. 234, 414 P.2d 214, 


ceased husband, at the time of his death. Kau v. Bennett, While legal liability fo suppark does not of itself 
1977-NMCA-121, 91 N.M. 162, 571 P.2d 819. prove dependency, the failure ofa husband to support 

Rights, rem b diesanft saan teen are separate and his wife and children for a considerable time prior to an 
distinct, evans dependent's; a dependent's claim is not accident does not of itself disprove their actual depen- 
derivative of the worker, but is given him by statute in- dency. These are but circumstances to be taken into con- 
dependent of the worker. Pedrazza v. Sid Fleming Con- sideration in determining dependency. Actual dependency 
tractor, 1980-NMSC-018. 94 N.M. 59, 607 P.2d 597. is a question of fact to be determined by all the facts and 
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circumstances of each case. Houston v. Lovington Storage 
Co., 1965-NMSC-030, 75 N.M. 60, 400 P.2d 476. 

Legal liability to support, — Legal liability to sup- 

port did not of itself prove dependency. Merrill v. Penasco 
Lumber Co.; 1922-NMSC-008, 27 N.M. 632, 204 P. 72 (de- 
cided under former law). 
_ Heirship without defined dependency would not 
authorize compensation, but dependency without heir- 
ship in certain cases would do so. Rumley v. Middle Rio 
Grande Conservancy Dist,, 1936-NMSC-023, 40.N.M. 188, 
57 P.2d 283 (decided under former law). 

Dependency under statute is a question of fact. It 
depends upon whether the deceased employee had actu- 
ally contributed to claimant's support and whether claim- 
ant relied upon such contributions in whole or in part for 
his livelihood. Wilson v. Mason, 1967-NMCA-002, 78 N.M. 
27, 426 P.2d 789. 

Existence of actual partial dependency is ques- 
tion of fact to be proved by the evidence. Ferris v. Thomas 
Drilling Co., 195'7-NMSC-029, 62 N.M. 283, 309 P.2d 225 
(decided under former law). 

Actual partial dependency may exist even if the 
evidence shows that the claimant could have existed with- 
out the contributions of the deceased employee. It depends 
upon whether the deceased employee had actually con- 


tributed to claimant's support and whether he relied upon. 


such earnings in whole or in part for his livelihood. Ferris 
v. Thomas Drilling Co,, 1957-NMSC-029, 62 N.M. 283, 309 
P.2d 225 (decided under former law). 

Dependency and its extent are to be determined 
as of date of injury, and upon the happening of certain 
contingencies the right to any death benefits shall cease, 
i.e., upon the marriage of the widow or widower, upon the 
child, reaching the age of 18 or becoming self-supporting 
or upon the death of any dependent. Employers Mut. Liab. 
Ins. Co. v, Jarde, 1968-NMSC-215, 73 N.M. 371, 388 P.2d 
382 (decided under former law). 

"Relative nature of the work" test is a better test 
than "right to control" test in determining whether 
workmen's [workers'] compensation claimant was an 
employee or independent contractor. "Relative nature 
of work" test examines, first, the character of plaintiff's 
work or business, and second, the relationship of claim- 
ant's work to the purported employer's business. There- 
fore, eqn hired by insurance company as "storm 
trooper" or "catastrophe adjuster" was an independent 
contractor not eligible for workmen's [workers'] compen- 
sation funds, even though insurance company had right 
to fire him at anytime, where claimant received .a fee 
rather than wages, paid his own personal expenses, set 
his own hours, used his own equipment, was not subject 
to deduction for withholding tax or social security, set his 
own methods of investigation and could refuse to take 
claims. Burton v, Crawford & Co., 1976-NMCA-070, 89 
N.M, 436, 558 P.2d 716, cert. denied, 90 N.M. 7, 558 P2d 
619, 

Presumption of marriage. — In proceeding un- 
der Workmen's [Workers'] Compensation Act by second 
wife to recover compensation for death of husband, pre- 
sumption of validity arising from second marriage was 
a superior presumption to the presumption of the con- 
tinuance of the former marriage relation, and, in ab- 
sence of countervailing proof, was sufficient to overcome 
the latter. De Vigil v. Albuquerque & Cerrillos Coal Co, 
1928-NMSC-049, 33 N,M. 479, 270 P, 791 (decided under 
former law). 

Where the validity of a subsequent marriage is at- 
tacked on the basis of the continuing existence of a prior 
marriage at the time the second was contracted, a pre- 
sumption of validity attaches to the last marriage. Schall 
v, Schall, 1982-NMCA-045, 97 N.M. 665, 642 P.2d 1124. 

Impermissible discrimination does not exist 
where natural children and stepchildren share 
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equally in workmen's [workers'}; compensation benefits. 
Shahan v, Beasley Hot Shot Serv., Inc., 1978-NMCA-014, 
91 N.M. 462, 575 P.2d 1347, cert. denied, 91 N.M. 491, 576 
P. 2d 297, 

Wife denied benefits where separated and sup- 
ported by another. — A first wife not claiming compen- 
sation benefits as a widow, but on the basis that she was 
legally entitled to be supported by the deceased, was de- 
nied benefits where she and the deceased had been sepa- 
rated and she began living with, and was supported by, 
another man for approximately 10 years. Lauderdale v. 
Hydro Conduit Corp, 1976-NMCA-095, 89 N.M. 579, 555 
P.2d 700. » 

Widow denied because piekmien not divorced 
from first wife. — A surviving widow was denied ben- 
efits when her husband was killed in a compensable ac- 
cident because of clear and convincing evidence that the 
deceased and his first wife had never obtained a divorce. 
Lauderdale v. Hydro Conduit Corp., 1976-NMCA-095, 89 
N.M. 579, 555 P.2d 700. 

Failure to support before accident. — Failure of a 


husband to support his wife and children for a consider- 
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able time prior to the accident which caused his death did 
not of itself prove that they were not actual dependents. 
Merrill v. Penasco Lumber Co., 1922-NMSC-008, 27 N.M. 
632, 204 P. 72, superseded by statute, Kau v.. Bennett, 
1977-NMCA-121, 91 N.M, 162, 571 P.2d 819. 

Failure of husband to support wife was only one 
of several factors to be considered in determining de- 
pendency, and the existence of the marriage relation alone 
would not prove it, Husband's failure to support wife did 
not alone negative it. In re Tocci, 1941-NMSC-015, 45 
N.M. 133, 112 P.2d 515 (decided under former law), 

Widow's right to benefits ceases upon her remar- 
riage under the Workmen's |Workers'] Compensation Act. 
Sanchez v. Bernalillo Cnty. ; 1958-NMSC-038, 57 N.M. 217, 
257 P.2d 909 (decided under former law). ' 

Child of deceased workman [worker] under age 
of 18 years is actual dependent as a. matter of law. 
Proof that the deceased workman [worker] left surviving 
a child under the age of 18 years sufficiently establishes 
its dependency; but the presumption of dependency is re- 
buttable, Snarr v. Carroll, 1958-NMSC-010, 63 N.M. 380, 
320 P.2d 736 (decided under former law), 

Dependency of older child. — After establishing 
that. dependents were entitled to compensation, proof 
that deceased workman [worker] had a child under 18 
was enough to establish dependency unless it appeared 
further that the child was self-supporting, but before a 
married child over 18 could be claimed asa dependent it 
would have to be shown that the child was incapable’ of 
self-support and was actually dependent upon the father. 
Hamilton v, Prestridge, 1943-NMSC-051, 47 N.M. 7 144 
P.2d 156 (decided under former law). 

Subsection A does not require a showing of ante de- 
pendency in the case of children under the age of 23 and 
enrolled as full-time students. Garrison v. Safeway Stores, 
1984-NMCA-116, 102 N.M. 179, 692 P.2d 1328, cert. de- 
nied, 102 N.M. 225, 693 P.2d 591. 

Contributions of child to his own edieation fund 
does not establish parents' dependency because the 
contribution was not for the support of his parents. Wilson 
v. Mason, 1967-NMCA-002, 78 N.M: 27, 426 P.2d 789. 

Dependent parents. — The father and’ mother of an 
unmarried son without children were dependents, where 
neither were employed and the son was their sole support. 
Gonzales v: Chino Copper Co., 1924-NMSC-005, 29 N.M, 
228, 222 P, 903 (decided under former law). 

Parents | recover where dependency of child 


not shown. — Where there was 4 failure of proof of 


actual dependency of the child, partially dependent 
parents were entitled to recover. Snarr v. Carroll, 
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1958-NMSC-010, 63 N.M. 380, 320 P.2d 736 (decided un- 
der former law). 

Benefits never asked for child. — Where the child 
of the workman [worker] had lived with its mother and 
stepfather since its birth, and had been supported exclu- 
sively by them, and they had never asked for death ben- 
efits for the child as a result of the death of its father, it 
follows that parents of the workman [worker] are entitled 
to compensation if actually dependent upon the workman 
[worker]. Snarr v. Carroll, 1958-NMSC-010, 63 N.M. 380, 
320 P.2d 736 (decided under former law). 

Parent earning more than costs not conclusive 
as to dependency, — That a parent, having no depen- 
dents, earned in excess of necessary cost of food, hous- 
ing and clothes was not conclusive against claim of 


§2-1-18. Child. 
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dependency. Dimas v. Albuquerque & Cerrillos Coal Co,, 
1931-NMSC-046, 35 N.M. 591, 3 P.2d 1068 (decided under 
former law). 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Workmen's Compensation," see 11 N.M.L. 
Rev. 235 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation §§ 51, 595, 607 to 609, 637, 
682. 

Children of one with whom deceased workman was liv- 
ing in illicit relations as dependents, 154 A.L.R. 698. 

Posthumous children and children born after accident 
as dependents, 18 A.L.R.3d 900. 

99 C.J.S. Workmen's Compensation §§ 19, 62, 130, 132 
to 149; 100 C.J.S. Workmen's Compensation § 520. 


As used in the Workers’ Compensation Act, unless the context otherwise requires, "child" in- 
cludes stepchildren, adopted children, posthumous children and acknowledged illegitimate chil- 
dren but does not include married children unless dependent. The words "adopted" or "adoption" 
as used in the Workers' Compensation Act shall include cases where persons are treated as ad- 


opted as well as those of legal adoption. 


History: 1953 Comp., § 59-10-12.11, enacted by 
Laws 1965, ch. 295, § 11; 1989, ch. 263, § 14. 

Cross references. — For meaning of dependents, see 
52-1-17 NMSA 1978. 


ANNOTATIONS 


Amount of compensation for child. — A child was 
not entitled to compensation in an amount equal to 25% 
of the earnings of the deceased where the deceased left 
a widow, no specific amount being provided as compen- 
sation to the child under such circumstances, and where 
deceased employee was survived by widow and child un- 
der 18 years by a prior marriage, compensation for both 
was limited to 45% of the workman's (worker's) wages not 
to exceed $18.00 per week. Wilson v. Rowan Drilling Co., 
1950-NMSC-046, 55 N.M. 81, 227 P.2d 365 (decided under 
former law). 

Allowance for unborn child. — Allowance was to be 
made.in compensation proceeding for a child en ventre su 
mere for the period from the employee's death and child's 


birth, with proviso that compensation could be reduced 
if the child should be born dead or should die. Neeley v. 
Union Potash & Chem. Co., 1943-NMSC-010, 47 N.M. 100, 
137 P.2d 312 (decided under former law). 

Treatment of adopted children. — Former stat- 
ute indicated a legislative thought that an adopted ‘child 
should be treated "in all respects" as a natural child in 
applying the Workmen's (Workers') Compensation Act. 
Hahn v. Sorgen, 1946-NMSC-015, 50 N.M. 83, 171 P.2d 
308 (decided under former law). 

Stepchildren and natural children treated 
equally. — For purposes of awarding survivor's benefits, 
dependent minor stepchildren, whether adopted or not, 
and natural children are treated equally, and each is en- 
titled to share alike. Schall v, Schall, 1982-NMCA-045, 97 
N.M. 665, 642 P.2d 1124. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation §§ 190, 200, 207, 373, 682. 

99 C.J.S. Workmen's Compensation §§ 112 to 114, 146, 
147; 100 C.J.S. Workmen's Compensation § 552. 


52-1-19. Injury by accident; course of employment. 


As used in the Workers' Compensation Act, unless the context otherwise requires, "injury by ac- 
cident arising out of and in the course of employment" shall include accidental injuries to workers 
and death resulting from accidental injury as a result of their employment and while at work in 
any place where their employer's business requires their presence but shall not include injuries 
to any worker occurring while on his way to assume the duties of his employment or after leaving 
such duties, the proximate cause of which is not the employer's negligence. 


History: 1953 Comp., § 59-10-12.12, enacted by which had formerly repealed this section effective July 1, 
Laws 1975, ch. 284, § 6; 1986, ch. 22, § 3; 1987, ch. 235, 1987. 


§ 9. ' 
Repeals and reenactments. — Laws 1975, ch, 284, ANNOTATIONS 
§ 6, repealed former 59-10-12.12, 1953 Comp., relating to I. GENERAL CONSIDERATION. 
injuries sustained in extra-hazardous occupations or pur- Il. ACCIDENTAL INJURY. 
suit, and enacted a new 59-10-12.12, 1953 Comp. II], COURSE OF EMPLOYMENT 
Compiler's notes. — Laws 1987, ch. 235, § 54A, ef- IV. EMPLOYER'S PREMISES. 
fective June 19, 1987, repealed Laws.1986, ch. 22, § 105 V. GOINGAND COMING RULE. 


VI. SPECIAL ERRAND RULE, 
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I, GENERAL CONSIDERATION. 


Traveling employee exception. — A traveling em- 
ployee is defined as an employee who is taken away from 
home by his or her employment and who of necessity must. 
eat and sleep away from home in order to further the em- 
ployer's business and who may be considered to be in the 
continuous employment of the employer, day and night. 
Begay v. Consumer Direct Personal Care, 2015-NMCA-025, 
cert. denied, 2015-NMCERT-002, 

Where worker's employment involved providing per- 
sonal care services, through medicaid, to her mentally 
disabled son, worker's employment did not require her to 
be away from home as part of her employment, and work- 
related travel actually ran contrary to the individual plan 
of care which she developed for her son, which allowed for 
incidental travel, but specified that services should be pro- 
vided in the patient's residence; the traveling employee 
exception to the going and coming rule was inapplicable. 
Begay v. Consumer Direct Personal Care, 2015-NMCA-026, 
cert. denied, 2015-NMCERT-002. 

Aid to construction. — The maxim "expressio unius 
est exclusio alterius," was only an aid to construction 
and did not apply to provision of Workmen's (Workers') 
Compensation Act reading: "injuries sustained in extra- 
hazardous duties incident to the business," and "The right 
to the compensation provided for in this act,... for any 
personal injury accidentally sustained or death resulting 
therefrom, shall obtain in all cases" when the conditions 
and circumstances stated and required by Section 52-1-9 
NMSA 1978 were present, Wilson v. Rowan Drilling Co., 
1950-NMSC-046, 55 N.M., 81, 227 P.2d 365 (decided under 
former law). 

Question of law where facts undisputed. — Where 
the historical facts of the case are undisputed, the ques- 
tion whether the accident arose out of and in the course of 
the employment is a question of law. Edens v. N.M. Health 
& Soc, Servs, Dep't, 1976-NMSC-008, 89 N.M. 60,547 P.2d 
65. 

Scope of employment is to be determined from 


directions of employer, and not from any agreement. 


between the employee and her fellow employees; thus, the 
fact that an employee agreed with her fellow employees to 
form a car pool at a shopping center before proceeding to a 
required conference was of no consequence to the scope of 
her employment. Edens v. N.M. Health & Soc. Servs, Dep't, 
1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

Going to work where accident caused by negli- 
gent on-duty coworker. — Worker's compensation was 
the exclusive remedy for a worker who was injured on his 
way to work in a traffic accident that occurred half an hour 
before his shift began, two miles away from his employer's 
premises, as a direct result of an on-duty coworker's negli- 
gent driving of a vehicle owned by the common employer. 
Espinosa v. Albuquerque Publ'g Co., 1997-NMCA-072, 123 
N.M. 605, 943 P.2d 1058. 

Liability in dual-employment situation. — In the 
dual-employment situation, if the accident occurs when 
the worker is clearly performing services for only one 
employer, then that employer is liable for any workmen's 
(workers') compensation benefits. If, however, the services 
being performed at the time of the accident cannot be at- 
tributed to a specific employer, but are services performed 
for both employers, then both employers are liable. In the 
latter case, the benefits are apportioned between the em- 
ployers on the basis of the percentage of the worker's to- 
tal wages paid by each employer. Clemmer v. Carpenter, 
1982-NMCA-098, 98 N.M, 302, 648 P.2d 341, cert. denied, 
98 N.M. 336, 648 P.2d 794, ' 

Assault upon employee. — A workman (worker) can- 
not file an independent common-law tort claim against an 
employer and is restricted to an action under the Work- 
men's (Workers') Compensation Act when an assault upon 
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him was work-related and arose out of employment. But, 
where an employee had compieted his work and was on his 
way out of the building when an assault occurred, it was 
not committed in the course of his employment. Mountain 
States Tel, & Tel. Co. v. saree 1978-NMSC-057, 91.N.M: 
788, 581 P.2d 1283. 

General employment as oxtxoiheiadaim — The 
mere fact that, at the moment of injury, claimant may 
have been engaged in. extra-hazardous work does not 
bring him within the act where his general, employment 
is not classed as extra-hazardous, Thomas v, Gardner, 
1965-NMSC-045, 75 N.M. 371, 404 P.2d 853 (decided un- 
der former law). 

Where workman (worker) sustained injuries 
while taking fellow employee to work when his 
truck collided at night with an unlighted road roller of 
the employer some distance from where employee's work 
required him to set out and check flares, the injury was 
not compensable under Workmen's (Workers') Com- 
pensation Act and did not preclude a common-law ac- 
tion based on employer's negligence. Olguin v. Thygesen, 
1943-NMSC-034, 47 N.M. 377,143 P.2d 585 (decided un- 
der former law). 


ter who had been employed to repair school building by 
replacing and puttying broken windows, mending and 
painting window. screens and hanging venetian blinds 
and who was injured while hanging blinds was engaged 
in a single employment of an extra-hazardous nature and 
was entitled to compensation on that basis without regard 
to whether hanging of blinds, standing alone, was "decora- 
tion, alteration or repair" within phrase "building work" 
as used in former statute. Scofield v, Lordsburg Mun. Sch. 
Dist., 1949-NMSC-027, 53 N. M. 249, 205 P.2d 834 idecidad 
under former law). 

Returning to job site to draw eivnate pay, > As- 
suming that returning to the job: site for the purpose of 
drawing advance pay was a "normal incident, of the :em- 
ployment relation," injury resulting from altercation with 
gate guard occurred "while he was on his way to assume" 
the duty of his employment and hence the claim for com- 
pensation is barred by this section. Fautheree v. Insulation 
& Specialties, Inc., 1960-NMSC-056, 67 N.M, 230, 354 P.2d 
526 (decided under former law). 


IT, ACCIDENTAL INJURY. 


Aggravation by accident of preexisting sonia 
tion as compensable, — That claimant in ‘his early life 
suffered from tuberculosis resulting in a Ghon tubercle 
does not preclude claimant from compensation for dust 
induced hemorrhage on the job, even though one with- 
out such a condition would not have been so adversely 
affected from breathing a sudden heavy concentration of 
dust. The aggravation by accident of a preexisting condi- 
tion, whether the result of a disease ora congenital weak- 
ness, is nevertheless compensable. Lucero v. C.R. Davis 
Contracting Co., 1962-NMSC-136, 71.N.M. 11, 375 P.2d 
327, overruled on other grounds by Mascarenas v. Ken- 
nedy, 1964-NMSC-179, 74 N.M. 665, 397 P.2d°312. 

Evidence to establish causal connection between 
work accident and disability. — Evidence, taken in 
consideration with the fact that all through a life of heavy 
work the claimant, though suffering from tuberculosis 
in infancy resulting in a scarred lung, had never before 
hemorrhaged, and for the first time did so while cough- 
ing as the result of suddenly breathing heavy dust on the 
job, provided an ample evidence to sustain a causal con- 
nection between work accident and claimant's disability. 
Lucero v. C.R. Davis Contracting Co,, 1962-NMSC-136, 
71 N.M. 11, 875 P.2d 827, overruled: on other grounds by 
Mascarenas v. Kennedy, 1964- NMSC-179, 74 N.M. 665, 
397 P.2d 312. 
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Evidence substantiates causal relationship be- 
tween employment and heart attack. — Regardless 
of any claimed conflict in the testimony of the medical 
experts, where they were in agreement generally in their 
opinions that an emotional. upset results)in stress upon 
the heart as much as physical stress, and that anger may 
be a precipitating cause ofiheart attacks, either disabling 
or fatal, and that an employee who was suffering from ad- 
vanced generalized arteriosclerosis of the coronary arte- 
rial system would be more affected by severe stress than 
one who had no arteriosclerosis, the evidence met the re- 
quirements of substantiation and the evidence established 
a causal relationship, and the employee, in the course of 
his employment, became emotionally upset, suffered a 
compensable accidental injury and as a result thereof died 
of a myocardial infarction due to arteriosclerotic heart 
disease. Little v. J. Korber & Co., 1968-NMSC-012, 71 N.M. 
294, 378 P.2d 119. rol ing 

Sudden. breathing of dust as accident, — Where 
there is a sudden breathing by employee of heavy dust- 
laden. air, caused by the nearby operation of a power 
broom sweeping the streets, which when taken into his 
lungs caused a coughing spell and a resulting sudden 
hemorrhage, it can be said to produce an "unintended," 
"unexpected" and "unlooked for" result, requiring the 
court to characterize the event as accidental and is suf- 
ficient to sustain a finding of accidental injury in the 
course of employment. Lucero v. C.R, Davis Contract- 
ing Co., 1962-NMSC-136, 71 N.M, 11, 875 P.2d_. 327, 
overruled on other grounds by Mascarenas .v. Kennedy, 
1964-NMSC-179, 74 N.M. 665, 397 P.2d 312. 

Intentional torts that are accidental. — When a 
co-worker commits an intentional tort against another 
worker, such an incident will be considered accidental and 
within the scope of the Workers' Compensation Act, where 
the employer did not intentionally or willfully engage in 
conduct leading to the incident resulting in the worker's 
injury or where the co-worker's intentional conduct can- 
not be imputed to the employer under an alter ego theory. 
Griego v. Patriot Erectors, Inc., 200'7-NMCA-080, 141 N.M. 
844, 161 P.3d 889, cert. denied, 2007-NMCERT-004, 141 
N.M. 569, 158 P.3d 459. 

Intentional act of co-worker does not preclude 
recovery. — Where the worker's supervisor intention- 
ally slugged the worker while the worker was complain- 
ing about the supervisor to their mutual construction 
superintendent, the worker's injury was accidental ‘and 
the worker may recover worker's compensation benefits. 
Griego v. Patriot Erectors, Inc.,2007-NMCA-080, 141 N.M. 
844, 161 P.3d 889, cert. denied, 2007- NMCERT- 004; 141 
N.M. 569, 158 P.3d 459. 

Non-participant in a workplace accident. “2 Where 
worker suffered an injury while on break at worker's 
workplace when a co-worker grabbed worker by the shoul- 
ders in the area of the worker's neck and lifted the worker 
off the ground; and the worker was a non-participating 
victim of the incident and the horseplay was one-sided 
on the part of the'co-worker, the worker's injury was an 
accidental result of an incident that the worker neither 
expected nor designed and was compensable under the 
Workers’ Compensation Act. Esckelson v. Miners' Colfax 
Med. Ctr, 2014-NMCA-052. 

Heart attack caused by employment is acciden- 
tal injury within this article. Segura v, Kaiser Steel 
Corp.’, 1984-NMCA-046, 102 N.M. 535, 697 P.2d 954, cert. 
quashed, 102 N.M. 412, 696 P.2d 1005 (1985). 

Stroke arising out of employment. — A worker's 
injury, a stroke which was a result of on the job stress ‘re- 
sulting from a safety-related incident, "arose out of" his 
employment. Shadbolt v. Schneider, Inc., 1985-NMCA-086, 
103 'N.M. 544, 710 Pad 738, cert. quashed, 104 N.M. 632, 
725 P.2d 832. 
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Requirement or custom established by employer. 
— An employee who comes upon the premises on an off 
day to receive a paycheck, which is a requirement or cus- 
tom established by the employer, and is injured while 
on thespremises for that purpose, sustains the injury 
while in the course of employment: Martinez v. Stoller, 
1981-NMCA-092; 96 N.M. 571, 632 P.2d:1209. 

Slipping’ on ice not danger peculiar to employ- 
ment, — As the hazard of slipping on the ice in the alley 
was not a causative. danger peculiar to the claimant's em- 
ployment, the injury received could not properly be found 
to have arisen out of the employment. Martinez v. Fidel, 
1956-NMSC-023, 61 N.M. 6, 293 P.2d 654 (decided under 
former law). 


III, COURSE OF EMPLOYMENT. 


Injury compensable only if related to employ- 
ment, — An injury is compensable only if it is shown to 
be both "arising out of' and "in the course of" employment. 
Romero v. 8.8. Kresge Co., 1981-NMCA-001, 95 N.M. 484, 
623 P.2d 998, cert, denied, 95 N.M. 593, 624 P.2d 535, over- 
ruled on other grounds by Dupper v. Liberty Mut, Ins. Co., 
1987-NMSC-007, 105 N:M. 503, 734 P.2d 743. 

Burden on claimant to establish accident in 
course of employment. — Burden is on the claimant to 
establish by evidence that worker's death was proximately 
caused by an accident arising out of and in the course of 
his employment. Sw, Portland Cement Co. v. Simpson, 135 
F.2d 684 (10th Cir, 1943), 

‘Burden of proof after claimant raised reasonable 
inference regarding course of employment, — After 
claimant has introduced proof of facts‘raising a natural 
and reasonable inference that accident arose out of and 
in the course of employee's employment and occurred 
when he was performing services arising out of and in the 
course of his employment, burden rested on the employer 
to show the contrary. Sw. Portland Cement Co. v, Simpson, 
135 F.2d 684 (10th Cir. 1948), 

Inference by jury as to course of employment. 
— Where there is substantial evidence that death of'em- 
ployee resulted from accident and that accident occurred 
during his hours of work, at a place where his duties re- 
quired him to be, or where he might properly have been 
in the performance of such duties, the triers of the issues 
of fact may reasonably conclude therefrom, as a natural 
inference, that the accident arose out of and i in the course 
of the employment: Sw. Portland Cement Co, v. Simpson, 
135 F.2d 584 (10th Cir. 1943). 

Course of employment as presumption of fact. 
— Since burden is on claimant to prove that accident 
arose out of and in the course of employment, either by 
direct evidence or by evidence from which these facts 
may be legitimately inferred, the presumption is not a le- 
gal presumption, but one of fact, that is, a natural infer- 
ence drawn from proven facts. Sw. Portland Cement Co. v. 
Simpson, 185 F.2d 584 (10th Cir. 1943). 

’ Accident arises in course of employment when 
it occurs within the period of the employment at a place 
where the employee reasonably may be in the perfor- 
mance of his duties’and while he is fulfilling those duties 
or engaged in doing something incidental thereto. Wilson 
v. Rowan Drilling Co., 1950-NMSC-046, 55 N.M. 81, 227 
P.2d 365. 

Claimant not disqualified from disability due to 
preexisting condition where injury in course of em- 
ployment. — That claimant was susceptible to an inter- 
vertebral disc problem, and there was no doubt but that 
it was because of this preexisting condition that injury 
occurred, did not disqualify him from disability benefits, 
where it was determined that the injury arose out of and 
in the course of his employment. Shannon v. Sandia Corp., 
1968-NMSC-183, 79 N.M. 634, 447 P.2d 514. 
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Admission of company and insurer: support find- 
ing of course of employment, — Admission of making 
of accident report by the foreman of defendant company 
and the payment of weekly compensation and medical 
benefits by the insurer, while not conclusive, was suffi- 
cient to support:a finding that accident arose out of and 
in the course of plaintiffs employment by defendant com- 
pany. Johnson v. JS. & H. Constr. Co., 1969-NMCA-122, 81 
N.M. 42, 462 P.2d 627. 

Employer's admission that he iad paid scuaent ‘hides 
sand dollars worth of premiums to take care of a particu- 
lar accident was competent evidence the workmen were 
injured in an accident arising out of and in the course of 
their employment, but it was not conclusive on the point. 
Feldhut v. Latham, 1955-NMSC-080, 60 N.M. 87, 287 P.2d 
615. 

When employee is sent by his employer on a spe- 
cial mission away from his regular work; or by the terms 
of his contract of employment is burdened with a special 
duty incidental thereto, but aside from the labor upon 
which his wages are measured; while upon such mission, 
or in the performance of such duty, the employee is act- 
ing within the course of his employment. Wilson v. Rowan 
Drilling Co., 1950-NMSC-046, 55 N.M. 81, 227 P.2d 365. 

Within scope where helping foreman's stalled car. 
— Workmen on their way to work who were injured while 
pushing general foreman's stalled car at his request were 
held to be within the scope of their employment and en- 
titled to compensation under the Workmen's (Workers') 
Compensation Act. Feldhut v. Latham, 1955- ‘NMSC- 080, 
60 N.M. 87, 287 P.2d 615. 

Stockholder injured within scope ae working 
as manager. — Evidence showed that stockholder who 
was president and member of board of directors of corpo- 
ration sustained an injury suffered in an accident arising 
out of and in the scope of his employment while working 
as manager for the defendant corporate employer and 
that he died as a result thereof, Shillinglaw v. Owen Shil- 
linglaw Fuel Co., 1962-NMSC-047, 70 N.M. 65, 370 P.2d 
502. 

Injury is said to arise in course of employment 
when it takes place within the period of the employ- 
ment,.at a place where the employee reasonably may be, 
and while he is fulfilling his duties or engaged in doing 
something incidental thereto. Edens v. N.M. Health & Soc. 
Servs. Dep't, 1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

Injury is said to arise in course of employment. 
— An employee's injury arose in the course of employment 
if it happened within the period of employment at some 
place where the employee might reasonably be and while 
he was reasonably fulfilling duties of his employment or 
was doing something incidental thereto, McKinney v. Dor- 
lac, 1944-NMSC-017, 48 N.M. 149, 146 P.2d 867 (decided 
under former law). 

Liability under dual-purpose doctrine. — The 
dual-purpose doctrine provides that when a worker is.ona 
trip which serves both a business and a personal purpose, 
and the business purpose would have necessitated the 
trip by someone even if it had not coincided with the per- 
sonal purpose, then injury occurring on the trip is within 
the course of the worker's employment. Clemmer v. Car- 
penter, 1982-NMCA-098, 98 N.M. 302, 648 P.2d 341, cert. 
denied, 98 N.M. 336, 648 P.2d 794. 

Off-premise activity during lunch or meal period. 
— Where the employee is engaged in an off-premise activ- 
ity during the lunch or meal period in furtherance of his 
employer's interests, and at the direction of or with the 
consent of his employer, an injury sustained by the em- 
ployee may be compensable under the Workers' Compen- 
sation Act. Smith v, City of Albuquerque, 1986-NMCA-113, 
105 N.M., 125, 729 P.2d 1379. 

A back injury sustained when claimant, a city risk 
management coordinator, tripped and fell in a restaurant 
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after having lunch with a city attorney was compensable, 
where the primary purpose of the lunch was. to discuss 
cases on which they had been working, and 75% of the 
lunch meeting was devoted to the discussion of city busi- 
ness. Smith v. City of Albuquerque, 1986-NMCA-113, 105 
N.M. 125, 729 P.2d 1379. 

Injury in repairing employee's truck. — Under 
findings of trial court that employee was required to keep 
his truck in repair, that injury was received 22 miles from 
the place of work in repair shop with which the employer 
had no connection, and where employer's business did not 
require the presence of the employee, the employee's in- 
jury did not arise out of and in the course of his employ- 
ment. McDonald v, Denison, 1946-NMSC-046, 51 N.M. 
886, 185 P.2d 508 (decided under former law). 


IV. EMPLOYER'S PREMISES. 


Employer's parking lot did not constitute prem- 
ises. — Mere employee "use" of a parking lot is insuffi- 
cient to consider the lot part of the employer's "premises." 
Constantineau v. First Nat'l Bank, 1991-NMCA-040, 112 
N.M. 38, 810 P.2d 1258, cert. denied, 112 N.M. 21, 810 P.2d 
1241, 

Ingress and egress from employer's premises. 
When an employee is going to or coming from his place of 
work and is on the employer's premises, he is within the 
protective ambit of the Workers' Compensation Act (this 
article), at least when using the customary means of in- 
gress and egress or route of employee's travel or is other- 
wise injured in a place he may reasonably be expected to 
be. Dupper v. Liberty Mut. Ins. Co., 1987-NMSC-007, 105 
N.M. 503, 734 P.2d 743. 

Railroad crossing which was the sole means of ingress 
and egress to employer's plant constituted a part of em- 
ployer's premises for purposes of recovery of benefits un- 
der the premises exception to the going and coming rule. 
Garcia v. Mt. Taylor Millwork, Inc., 1989-NMCA-100, 111 
N.M. 17, 801 P.2d 87, cert. denied, 110 N.M. 282, 795 P.2d 
87. 


V. GOING AND COMING RULE. 


The traveling-employee exception to the going 
and coming rule. — Under the traveling-employee ex- 
ception to the going and coming rule, an employee whose 
work entails travel away from the employer's premises is, 
in most circumstances, under continuous, workers' com- 
pensation coverage from the time he leaves home until he 
returns. The exception applies during the entire time the 
employee is traveling, and therefore necessarily encom- 
passes injuries incurred while the employee is not.actually 
working, such as when the employee is engaged in leisure 
or recreational activities. One seeking compensation for 
an injury must still demonstrate that the injury arose out 
of and in the course of employment. The requirement is 
met if the traveling employee was injured while engaging 
in an activity that was both reasonable and foreseeable, 
and if that activity is not: conducted in an unreasonable 
or unforeseeable manner. Finally, the activity must confer 
some benefit on the employer. Armenta v. A.S. Horner, Inc., 
2015-NMCA-092, cert. granted, 2015-NMCERT-008, 

Where worker, on a work-related trip in Springer, New 
Mexico, had been allowed to drive employer's vehicle after 
work hours to pick up food and alcohol for an employees' 
dinner, but after dinner was told by his supervisor to drink 
moderately and to not leave the motel, worker, despite the 
warning, left the motel in employer's vehicle and headed 
to Raton to continue partying. Worker was killed in an ac- 
cident just north of Springer. Worker's blood alcohol con- 
centration was .23 at the time of his death. The accident 
did not arise out of and in the course of employment be- 
cause worker's decision to take the vehicle for a ride could 
be considered foreseeable and reasonable conduct under 
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the traveling-employee exception, but doing so under the 
significant influence of alcohol was not reasonable, and no 
benefit could have been conferred on employer by worker's 
drinking excessively and driving to Raton, where em- 
ployer had no business interests. Armenta v, A.S. Horner, 
Ine., 2015-NMCA-092, cert. granted, 2015-NMCERT-008. 

Traveling employee exception not applicable. 
— Where oil field workers were killed or injured while 
traveling home after working hours and away from their 
drilling: rig work site which was located 37 miles from 
their home town; the workers were sharing a ride in the 
private vehicle of one of the workers; the workers were 
paid an hourly wage beginning when they arrived at work 

‘and ending when the left; the workers were responsible 
for their own transportation to the rig site; and the work- 
ers were not paid for travel time or mileage, the workers 
were not traveling employees and compensation for their 
deaths or injuries was precluded by the going and coming 
rule, Flores v. McKay Oil Corp., 2008-NMCA-123, 144. N.M. 
782, 192 P.3d 777, cert. quashed, 2009-NMCERT-003, 146 
N.M. 604, 213 P.3d 508. 

An employee is not in the course of employment 
while going to and returning from his work, but there are 
many exceptions to the rule. Wilson v. Rowan Drilling Co., 
1950-NMSC-046, 55.N.M. 81, 227 P.2d 365. 

Application of the going and coming rule was lim- 
ited by the context. — Where plaintiff was employed by 
the department of public safety; plaintiff used:a private 
bus service that provided transportation to the public to 
commute to work; the bus service picked passengers up at 
a department of transportation parking lot; while walk- 
ing through the parking lot to board the bus, plaintiff fell 
into an unlit hole that was not clearly marked, barricaded 
nor cordoned off; the department of transportation's ob- 
ligations and duties as the owner and operator of the 
parking lot were separate and distinct from the depart- 
ment of public safety's status as plaintiff's employer; the 
department of transportation held itself open to the public 
and had a duty to make a reasonable inspection of the 
parking lot and warn visitors of any dangerous conditions; 
the parking lot was not provided exclusively for state em- 
ployees; plaintiff's use of the parking lot was unrelated 
to plaintiff's duties with the department of public safety; 
and plaintiff's status as a department of public safety em- 
ployee was separate and distinct from plaintiff's status 
as a commuter using public transportation, the Workers' 
Compensation Act did not apply to plaintiffs claim and 
did not preclude plaintiff's claim of premises negligence 
against the department of transportation: Quintero v. 
N.M. Dep't of Transp., 2010-NMCA-081, 148 N.M. 903, 242 
P.3d 470, cert. quashed, 2011-NMCERT-009, 269 P.3d 904. 

Traveling employee exception. — Where workers, 
who were members of an oil well drilling crew that worked 
on the employer's mobile drilling rigs, were injured while 
traveling to a rig site; the employer moved its drilling rigs 
every seven to eight days to a new location after the drill- 
ing of a well was completed; drilling sites were located 
in rural areas where lodging was not available, making 
daily travel necessary; workers resided in the same mu- 
nicipality and traveled to different drilling sites without 
having to change their residences; the employer required 
the driller to have a full crew present at the drilling site at 
the beginning of the driller's shift; the driller transported 
the drilling crew to the rig site; the employer required its 
drillers to maintain a valid driver's license and automo- 
bile insurance and compensated its drillers for each mile 
traveled to the rig site; crew members were not compen- 
sated for travel time; and the employer did not dictate the 
route or the mode of transportation, the injuries suffered 
by workers arose out of and in the course of their employ- 
ment because the travel was mutually beneficial to both 
workers and the employer and workers encountered spe- 
cial hazards unique to their employment while traveling. 
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Rodriguez v. Permian Drilling Corp., 2011-NMSC-0382, 
150 N.M. 164, 258 P.3d 443. 

One whose work not only requires him to travel, but 
for whom travel is an integral part of his employment, 
is within the scope of employment continuously while 
traveling. Therefore such an employee may be eligible for 
workers' compensation benefits as a traveling employee 
for injuries he sustains while away from home. Ramirez 
v. Dawson Prod. Partners, Inc., 2000-NMCA-011, 128 N.M. 
601, 995. P.2d 1043. 

Ordinarily "injuries" sustained by employees while 
on their way to assume the duties of their employment 
or after leaving such duties are not compensable. But 
there are exceptions to the rule; among them, where the 
employment requires the employee to travel on the high- 
ways and where the employer contracts to and does fur- 
nish transportation to and from work. Martinez v. Fidel, 
1956-NMSC-023, 61 N.M. 6, 293 P.2d 654 (decided under 
former law). 

In two cases consolidated on appeal, a truck driver who 
pulled a muscle while moving a piece of furniture in his 
motel room, and a truck driver who was killed when tak- 
ing a walk while waiting for his truck to arrive had com- 
pensable claims under the traveling employee rule; there 
were no facts in either case suggesting a distinct deviation 
from the business purpose of the trip, and in both cases 
the activities leading to the injuries were reasonable and 
of some benefit to the employer. Chavez. v. ABF Freight 
Sys., 2001-NMCA-039, 130 N.M. 524, 27 P.3d 1011, 

Where employer agreed to furnish transporta- 
tion. While employee ordinarily was not in course 
of employment when injured while traveling to or from 
work, where employer agreed to furnish transportation, 
and employee was paid by his employer to transport him- 
self and other employees, and was injured fatally during 
such a journey, his death arose out of and in course of 
employment, and was compensable. Barrington v. Johnn 
Drilling Co., 1947-NMSC-030, 51 N.M. 172, 181 P.2d 166 
(decided under former law). 

Where employer in employment contract agreed to 
transport employees to and from work, an employee who 
was injured while being transported suffered his injury in 
the course of employment. Barrington v. Johnn Drilling 
Co., 1947-NMSC-030, 51 N.M. 172, 181 P.2d 166 (decided 
under former law). 

Employee required to drive city vehicle to and 
from work and remain on call at all times at home 
was within his "course of employment" when driving 
home, even though he spent two and one-half hours af- 
ter work, and before his drive, socializing and drinking in 
a bar. Salazar v. City of Santa Fe, 1983-NMCA-134, 102 
N.M. 172, 692 P.2d 1321, cert. quashed, 102 N.M. 225, 693 
P.2d 591 (1985). 

Traveling between job sites does not fall within 
the "going and coming" rule, and an employee who is 
injured while going from job site to job site will not be 
excluded from receiving benefits, Garcia. v.. Phil Garcia's 
Elec. Contractor, 1982-NMCA-186, 99 N.M. 374, 658 P.2d 
449, cert. denied, 99 N.M. 358, 658 P.2d 433. 

Worker's claim was barred by the going and com- 
ing rule. — Claimant, who was injured while walking 
from a city-owned parking facility to her employer's prem- 
ises, did not suffer an accidental injury arising out of and 
in the course of her employment pursuant to the "going- 
and-coming rule", where her employer did not require its 
employees to use the parking facility and some employees 
in. fact did use other parking facilities. Constantineau v. 
First Nat'l Bank, 1991-NMCA-040, 112 N.M. 38, 810 P.2d 
1258, cert. denied, 112 N.M. 21, 810 P.2d 1241. 

Worker's claim was not barred by the going and 
coming rule simply because the accident occurred af- 
ter claimant had left the employer's designated parking 
lot at a shopping mall but before she had arrived at her 
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employer's shop in the mall, where she had met a co- 
worker with whom she had coffee in a mall restaurant 
before slipping on a heavily waxed floor. Lovato v. Maxim's 
Beauty Salon; Ine,,. 1989-NMCA-083, 109 N.M. 138; 782 
P.2d 391. 

Requirement or custom estalbished by employer. 
— In action for compensation for death of employee killed 
in automobile collision after leaving work over most prac- 
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tical and usual route traveled by him and other employees — 


on premises of employer, claimant could‘not recover with- 
out proof of employer's negligence, Cuellar v. American 
Employers' Ins, Co., 1982-NMSC-018, 36 N.M. 141, 9 P.2d 
685 (decided under former law). 

Under the provisions of this section, an employee ordi- 
narily has no compensable claim if injured while on his 
way to assuming the duties of his employment or after 
leaving such duties, On the other hand, an employee does 
have a compensable claim if injured while on his way to 
assuming his duties or leaving his duties if the employer's 
negligence was the proximate cause of that injury. Galles 
Chevrolet Co, v. Chaney, 1979-NMSC-027, 92 N.M. 618, 
593 P.2d 59. 

Where employer is negligent dependents recover 
compensation. — Where a workman (worker) leaving 
his work in road-building, while on his way to his home by 
a reasonable and not prohibited route, in the area then be- 
ing used by his employer, was killed by negligence in the 
road-building, attributable to his employer, compensation 
was recoverable by his dependents. Cuellar’v. American 
Employers' Ins, Co., 1932-NMSC-018, aoa te 141, 9 P.2d 
685 (decided under ‘former law). 

Stop did not deny trip character, — es fact that 
while en route to a construction job over which project 
engineer had supervision he called on his desperately 
ill father did not deny the trip character as in the course 
of his employment, where he had resumed travel on the 
journey which occasioned the trip, and recovery of com- 
pensation for his death resulting from accidental injury 
was not thereby precluded. Parr v. N.M. State-‘Hwy. Dep't, 
1950-NMSC-016, 54 N.M, 126, 215 P.2d 602 (decided un- 
der former law). 


VI. SPECIAL ERRAND RULE, 


On trip at employer's direction. — Where employee 
was fatally injured on trip from Albuquerque to Roswell, 
the trip being made at employer's direction and on time 
paid for by his employer, the injuries were sustained in 
course of employment within provisions of the Work- 
men's (Workers') Compensation Act. McKinney v. Dorlac, 
1944-NMSC-017, 48 N.M. 149, 146 P.2d 867 (decided un- 
der former law). 

Deviation en route did not bar recovery. — Where 
employee was traveling from Albuquerque to Roswell on 
employer's business, fact that he had stopped for an hour 
or more en route at a bar and cafe, did not bar a recovery 
for his death under the Workmen's (Workers') Compen- 
sation Act where the fatal injury in automobile accident 
took place after he resumed his journey, McKinney v. Dor- 
lac, 1944-NMSC-017, 48 N.M. 149, 146 P.2d 867 (decided 
under former law). 

Special errand rule applicable where employee 
on special mission. — Where deceased employee who, 
along with three others, was ordered by the defendant- 
employer to attend a special two-day health and social 
services department meeting (all of whom had been re- 
quested by their respective supervisors to form a car pool 
and to return overnight to their home town between the 
two sessions in order to save fuel and reduce travel costs), 


picked up the three other employees at an agreed on ~ 


meeting place, a parking lot, and proceeded in her car to 
the meeting, and at the close of the first day's session, af- 
ter discharging her three colleagues in the same parking 
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lot, drove out of the parking lot and immediately there- 
after was involved in the accident which resulted in her 
death, the supreme court held that the special errand rule 
was applicable in that deceased was on a special mission 
for her employer and was within the scope of her employ- 
ment from the moment she left home until the moment 
she would have returned home at the end of the day, and 
therefore, her fatal injuries arose out of'and in the course 
of her employment, and the "going and coming" rule was 
inapplicable, Edens v. N.M. Health & Soc. Servs, Dep't, 
1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

The special errand rule states that chien an em- 
ployee; having identifiable time and space limits on: his 
employment, makes an off-premises journey which would 
normally not be covered under the usual going and com- 
ing rule, the-journey may be brought within the course 
of employment by the fact that the trouble and time of 
making the journey, or the special inconvenience, hazard 
or urgency of making it in the particular circumstances, 
is-itself sufficiently substantial 'to be viewed as an inte- 
gral part of the service itself. Edens v. N.M. Health & Soc. 
Servs. Dep't, 1976-NMSC-008, 89 N:M. 60,547 P.2d 65. 

Special errand exception inapplicable. — Where 
worker's employment involved providing personal care 
services, through medicaid, to her mentally disabled son, 
worker provided no evidence that a trip to perform laun- 
dry services in a neighboring ‘city was required by her 
employer or was incident to her employer's business,’ as 
opposed to being incident to her natural care-taking role; 
special errand exception to the going and coming rule was | 
inapplicable. Begay v. Consumer Direct Personal Care, 
2015-NMCA-025, cert. denied, 2015-NMCERT-002. 

Leaving for work at earlier time is not sufficient 
to constitute "special mission" and to avoid the pro- 
nouncement of the "going and coming" rule as embodied 
in this section. Ross v. Marberry & Co., 1960-NMSC-013, 
66 N.M. 404, 349 P.2d 123 (decided under former law). 

Making bank deposit for employer after hours 
covered, — Plaintiff who was required to deposit her 
employer's funds in a bank after normal working hours 
each working day, and who was injured while return- 
ing from the bank to the point where her normal route 
home continued, was at work at the place where her 
employer's business required her to be as well as being 
within the "special errand" rule, and therefore was en- 
titled to compensation. Avila v. Pleasuretime Soda, Inc., 
1977-NMCA-079, 90 N.M. 707, 568 P.2d 233. 

‘Law reviews. — For note, "Workmen's. Compensation 
in New Mexico: Preexisting Conditions and the Subse- 
quent Injury Act," see 7 Nat, Resources J. 632 (1967). . 

For article, "Survey.of New Mexico Law, 1979-80: Work- 
men's Compensation," see 11 N.M.L. Rev. 235 (1981). 

For annual survey of New Mexico law relating:to work- 
men's compensation, see 13 N.M.L. Rev. 495 (19838). 

For survey of workers' compensation law in New Mess 
ico, see 18 N.M.L. Rev. 579 (1988). 

For survey of 1990-91 workers' compensation ee see 
22 N.M.L. Rev. 845 (1992), 

For note, "Workers' Compensation Law — The Sexual 
Harassment Claim Quandry: Workers' Compensation as 
an Inadequate:and Unavailable Remedy: Cox v, Chino 
Mines/Phelps Dodge," see 24 N.M.L. Rev. 565 (1994). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation §§ 246 to.250, 263 et seq. 

Injury to employee crossing or walking along railroad 
tracks going to or from work, 50 A.L.R.2d 368, 

Workers' comipenaainon: sexual assaults as compensa- 
ble, 52 A.L.R.4th 731. 

, Workers' BAntnetn Aten injuries incurred during labor 
activity, 61 A.L.R.4th 196. 

Workers' compensation: injuries incurred while trav- 
eling to or from work with employer's | receipts, 63 
A.L.R.4th 253.. 
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Workers' Compensation: Compensability of injuries in- 
curred traveling to or from medical treatment of earlier 
compensable injury, 83 A.L.R.4th 110. 

Workers' compensation: Law enforcement officer's re- 
covery for injury sustained during exercise of physical rec- 
reation activities, 44 A.L.R.5th 569. 
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Right to workers' compensation for emotional distress 
or like injury suffered by claimant as result of sudden 
stimuli involving nonpersonnel action - compensability 
under particular circumstances, 84 A.L.R.5th 249. 

99 C,J.S. Workmen's Compensation §§ 153 to 160, 220 to 


257(3); 100 C.J.S. Workmen's Compensation § 611. . 
Right to workers' compensation for emotional distress . 
or like injury suffered as result of sudden stimuli involv- 
ing nonpersonnel action, 83 A.L.R.5th 103. 


§2-1-20. Determination of average weekly wage. 


As used in the Workers' Compensation Act, unless the context otherwise requires, the average 
weekly wage of an injured employee shall be taken as the basis upon which to compute compensa- 
tion payments and shall be devermined as follows: 

A... "average weekly wage" means the weekly wage earned by the worker at the time of the 
worker's injury, including overtime pay and gratuities but excluding all fringe or other employ- 
ment benefits and bonuses. The term "average weekly wage" shall include the reasonable value of 
board, rent, housing or lodging received from the employer, which shall be fixed and determined 
from the facts in each particular case. The term "average weekly wage" shall include those gratu- 
ities reported to the federal internal revenue service by or for the worker for the purpose of filing 
federal income tax returns; 

B. the average weekly wage shall be determined by computing the total wages paid to the 
worker during the twenty-six weeks immediately preceding the date of injury and dividing by 
twenty-six, provided that: 

(1) if the worker worked less than twenty-six weeks in the employment in which the 
worker was injured, the average weekly wage shall be based upon the total wage earned by the 
worker in the employment in which the worker was injured, divided by the total number of weeks 
actually worked in that employment; 

(2) if a worker sustains a compensable injury before completing his first work week, the 
average weekly wage shall be calculated as follows: 

(a) if the contract was based on hours worked, by determining the number of hours 
for each week contracted for by the worker multiplied by the worker's hourly rate; 

(b) if the contract was based on a weekly wage, by determining the weekly salary 
contracted for by the worker; or 

(c) if the contract was based on a monthly salary, by multiplying the monthly salary 
by twelve and dividing that figure by fifty-two; and 

(3) if the hourly rate of earnings of the worker cannot be ascertained, or if the pay has 
not been designated for the work required, the average weekly wage, for the purpose of calculat- 
ing compensation, shall be taken to be the average weekly wage for similar services performed by 
other workers in like employment for the past twenty-six weeks; 

C. provided, further, however, that in any case where the foregoing methods of computing the 
average weekly wage of the employee by reason of the nature of the employment or the fact that 
the injured employee has been ill or in business for himself or where for any other reason the 
methods will not fairly compute the average weekly wage, in each particular case, computation of 
the average weekly wage of the employee in such other manner and by such other method as will 
be based upon the facts presented fairly determine such employee's average weekly wage; and 

D. provided that in case such earnings have been unusually large on account of the employer's 
necessity temporarily requiring him to pay extraordinary high wages, such average weekly earn- 
ings shall be based upon the usual earnings in the same community for labor of the kind of worker 
was performing at the time of the injury. In any event, the weekly compensation allowed shall not 
exceed the maximum or be less than the minimum provided by law. 


The 1990 (2nd S.S.) amendment, effective Janu- 
ary 1, 1991, rewrote Subsections A and B, deleted "not 
worked a sufficient length of time to enable his earnings 
to be fairly computed thereunder or has" following "has" 


History: 1958 Comp., § 59-10-12.18, enacted by 
Laws 1965, ch. 295, § 13; 1989, ch. 263, § 15; 1990 
(2nd §.S.), ch. 2, § 6. 
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in Subsection C, and substituted "or" for "nor" in the last 


sentence in Subsection D, 
ANNOTATIONS 


Seasonal employment. — Seasonal employment does 
not include activities which can be carried on essentially 
year round, even if the work may be occasionally inter- 
rupted by producers, market fluctuations, or other outside 
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agents. Logging is not seasonal employment for purposes of - 


the New Mexico Workers' Compensation Act. Murillo v. Pay- 
roll Express, 1995-NMCA-062, 120 N.M. 333, 901 P.2d 751. 

Calculation of wage based on wage for one day of 
employment. — Where worker was injured on the first 
day of employment and was not expected to be employed 
for more than one day; worker was employed to drive a 
truck from Farmington to Santa Fe and back at the rate 
of fifty cents per mile; and the workers' compensation 
judge calculated that worker would have earned $210 had 
worker driven from Farmington to Santa Fe and back, it 
was reasonable for the judge to use’the $210 figure to ar- 
rive at worker's average weekly wage. Nelson v, Homier 
Distrib. Co., Inc.; 2009-NMCA- 125,147 N.M. 318, 222 P.3d 
690, 

Methods not exclusive or mandatory. — While 
this section defines the method for determining average 
weekly earnings under varying circumstances of employ- 
ment, the methods so set forth are not exclusive nor are 
they under all circumstances mandatory requirements or 
binding on the trial court. Kendrick v. Gackle Drilling Co,, 
1962-NMSC-127, 71 N.M. 113, 376 P.2d 176 (decided un- 
der former law). 

The phrase “in any event" in this statute means "no 
matter what else may be" or "whatever may happen" and 
is a prohibition. No event and no circumstance can excuse 
compliance with the conditions stated. Trujillo v. Tanuz, 
1973-NMCA-048, 85 N.M. 35, 508 P.2d 1332. 

"Average weekly wage" means the money rate at 
which services are recompensed at the time of the acci- 
dent. Gilliland v. Hanging Tree, Inc., 1978-NMCA-061, 92 
N.M. 23, 582 P.2d 400, cert. denied, 92 N.M. 180, 585 P/2d 
324 (decided under prior law), 

The average weekly wage is based on the salary 
which the injured employee is receiving at the time of the 
injury pursuant to his or her contract for hire. Where an 
educational aide was paid 52 weeks a year based on a 40 
week work year, this requires that her compensation be 
based on a 52 week work year. Duran v. Albuquerque Pub, 
Schs., 1986-NMCA-115, 105 N.M: 297, 731 P.2d 1341, cert. 
denied, 105 N.M. 290, 731 P.2d 1334 (1987). 

Computation of weekly wage. — Only claimant's 
real economic gain should be considered in computing the 
average weekly wage, as opposed to sheer gross amounts. 
In this regard, such portions, of the combined payment 
which represent claimant's salary, if so denominated, 
would clearly be included as real economic gain, Subsec- 
tion A excludes from wages costs such as materials and 
supplies. Other items such as group insurance and re- 
tirement benefits have also been found to be deductible. 
The rationale is that employers would be expected to bear 
these expenses and not pass them onto an employee. On 
the other hand, rent, lodging, and similar expenses consti- 
tute wages because a person has to spend those regard- 
less. Apodaca v. Payroll Express, Inc., 1998-NMCA-141, 
116 N.M. 816, 867 P.2d 1198. 

Identifying representative week. - — The term "aver- 
age weekly wage" indicates a legislative expectation the 
fact finder will identify a representative week. In identify- 
ing a representative week, the fact finder may adopt any 
method that fairly calculate the worker's usual earnings. 
Griego v. Bag 'N Save Food. Emporium, 1989-NMCA-097, 
109 N.M. 287, 784.P.2d 1030, cert. denied, 109 N.M. 262, 
784 P.2d 1005, 
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‘Employee must have earned money immediately 
prior to injury. — To entitle an employee to compensa- 
tion under former statute, he must have been earning 
money-at or immediately prior to the time of his injury, 
from an employer defined in the statute. In computing the 
compensation, the relationship must have continuously 
existed, although the work could have been intermittent. 
Mendoza .v. Gallup Sw. Coal Co. , 1937-NMSC-007, 41 N.M. 
161, 66 P.2d 426 (decided under former law). 

Determining preinjury average weekly wage. 
— Subsection C permits the trial court to determine the 
preinjury average weekly wages of an injured workman 
(worker) by any method supported by the evidence in 
the particular case which fairly represents his average 
weekly wage if they cannot be fairly determined by one of 
the formulae set out in Subsection B. Kendrick. v. Gackle 
Drilling Co,., 1962-NMSC-127, 71 N.M. 118, 376 P.2d 176 
(decided under former law), 

Since an injury occurring on a worker's part-time job 
disabled her from working at 100% capacity at either her 
full or part-time job, her capacity as a wage earner pa- 
tently was impaired beyond the limits of the part-time job. 
Compensation benefits, therefore, were logically based on 
her combined wages and correctly reflected her reduced 
earning capacity in both employments. Justiz v. Wal- 
green's, 1987-NMSC-095, 106 N.M. 346, 742 P.2d 1051. 

Benefits based on weekly wage at time of ac- 
cident, not at time of earlier position, — Where a 
worker had opted to take a new position with an employer 
at a reduced rate of pay and had worked at that position 
for approximately seven weeks prior to his injury, com- 
pensation benefits should have been computed’ based on 
the average weekly wage that the worker was earning at 
the time of his accident, not on the average weekly wage 
which he was earning in earlier, higher paying position. 
Eberline Instrument Corp, v, Felix, 1985-NMSC-097, 103 
N.M. 422, 708 P.2d 334. 

Unfair to apply hourly wage as measure. — Where 
claimant had worked for various drilling companies dur- 
ing 28 of the preceding 30 weeks in 1960 at an average 
weekly wage of $133.75, it would be manifestly unfair 
to apply the hourly wage being received by claimant at 
the time of his injury as a measure of his average weekly 
wages prior to the accident. Kendrick v. Gackle Drilling, 
Co., 1962-NMSC-127, 71 N.M. 113, 376 P.2d 176 (decided 
under former law). 

Prior earnings not sole basis of determining av- 
erage weekly wage. — Kendrick v. Gackle Drilling Co., 
1962-NMSC-127, 71 N.M. 118,376 P.2d 176, does not, as 
claimed by appellants, require the employee's prior earn- 
ings as disclosed by income tax returns to be used as the 
sole basis of determining average preinjury weekly wage 
as the workmen's (workers') compensation statute pro- 
vides that compensation payments shall be determined by 
arriving at the difference between the employee's earning 
ability before and after the injury, not upon a loss of earn- 
ings or income caused by the accident. Mascarenas v. Ken- 
nedy, 1964-NMSC-179,'74 N.M. 665, 397 P.2d 312 (decided 
under former law). 

Tips regarded as wages. — Wheniit i is within the con- 
templation of the parties that tips are. to be retained by 
an employee as part of his compensation, they are to be 
regarded as wages for compensation purposes. Hopkins v. 


_ Fred Harvey, Inc., 1978-NMCA-083, 92 N.M. 132, 584.P.2d 
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179, cert. denied, ‘99 N,.M. 180, 585 P.2d 324. 

Speculative future payments for prior services 
not "wage". — Where it is undisputed that at the time 
of the accident decedent had no wage and thus had no 
basis for computing, an average weekly wage, the specu- 
lative possibility that some time in the future decedent 
might be paid for services performed prior to his death 
was not a "wage" within the statutory meaning. Gilliland 
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v. Hanging Tree, Inc., 1978-NMCA-061, 92 N.M: 28, 582 
P.2d 400, cert. denied, 92.N.M. 180, 585 P.2d 324. ae | 
Group insurance and retirement benefits not 
"wages". — State employee's group insurance and retire- 
ment benefits were not within the definition of "wages" in 
this section, where he was not entitled to receive: money 
in place of the benefits. Antillon v. N.M. State Hwy, Dep't, 
1991-NMCA-093, 113 N.M. 2, 820 P.2d 436. 

Per diem for travel expenses not "wages". — State 
employee's per diem for’ travel'expenses was not part of 
his "wages" for the purpose of calculating workers' com- 
pensation benefits where there was no showing that the 
per diem he received was in excess of his actual expenses 
and thus constituted a real economic gain rather than re- 
imbursement for actual expenses. Antillon v: N.M. State 
Hwy. Dep't, 1991-NMCA-098, 113:'N.M. 2, 820 P.2d 436. 

Seasonal employment and weekly wage. — Where 
worker, who was a school bus driver, injured worker's back 
and shoulder in October; worker's employment contract 
provided that worker was hired to drive a school bus for 
forty weeks between August and May with worker's pay 
distributed over fifty-two weeks; if worker had been hired 
to drive in June and July, the parties would have entered 
into a separate contract; and worker had received wages 
for the twenty-six weeks preceding worker's injury, ‘the 
workers' compensation judge correctly calculated work- 
er's average weekly wage, as provided in Subsection B of 
Section 52-1-20 NMSA 1978, by dividing the sum of the 
wages paid to worker from April to October by twenty-six. 
Ruiz v. Los Lunas Pub. Sch,, 2018-NMCA-085. 

The judge must look to the seasonal aspect of the em- 
ployment and reduce the average weekly wage accord- 
ingly. The ultimate wage would then be projected over the 
entire calendar year instead of only the weeks that the 
employee actually worked. Apodaca v. Payroll Express, 
Inc., 1993-NMCA-141, 116 N.M. 816, 867 P.2d 1198. 

Since the worker was employed temporarily on a sea- 
sonal basis, the evidence supported the judge's use of 
Subsection C to calculate her average weekly wage for the 
purpose of the number of weeks, but not for purpose of the 
hourly rate. Villanueva, v. Sunday Sch. Bd. of S. Baptist 
Convention, 1995-NMCA-135, 121 N.M. 98,,.908-P.2d 791. 

Findings of fact to justify use of another method 
of determination. — Where a trial court, if it considered 
the methods prescribed: under Subsection B for comput- 
ing average weekly earnings unfair under the facts as 
disclosed by the evidence, it should have made findings 
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Subsection C does not authorize a departure, and Subsec- 
tion B will be used to calculate an average weekly wage 


_ from each employment that will then be used to calculate 


an aggregate average. Paragraph 1 of Subsection B should 
be employed using the entire time of employment if the 
period is fewer than twenty-six weeks for any concurrent © 
employer. Subsection B should be applied separately to 
each job; not limited to the shortest job, with an aggregate 
average weekly wage for all concurrent: employers being 
computed. Vinyard v. Palo Alto, Inc., 2013-NMCA-001, 293 
P.3d 191, 

Where the worker concurrently held one job as a deliv- 
ery driver for 9.429 weeks before the worker was injured 
and another job as a horse trainer for fourteen weeks, the 
workers’ compensation judge should have applied Para- 
graph (1) of Subsection B of Section 52-1-20 NMSA 1978 
and calculated the average weekly wage by dividing wages 
from the:delivery driver employment by 9.428 and wages 
from the concurrent horse training employment by four- 
teen weeks; Vinyard v. Palo Alto, Inc., 2013-NMCA-001, 
293 P.3d 191. 

Earnings from multiple jobs considered. — Sub- 
section B does not apply to situations in which a worker 
is employed at more than one job. The applicable statu- 
tory provision in multiple-job situations is Subsection C. 
Under: Subsection C, the earnings from multiple jobs 
should be considered in determining a worker's average 
weekly wage if the worker's injury prevents her from 
performing all of her jobs. Shaw v. Wal-Mart Stores, Inc., 
1994-NMCA-016, 117 N.M. 118, 869 P.2d 306, cert. denied, 
117 N.M., 215, 870 P.2d 753. 

Reliance on other evidence to determine "usual 
earnings". — If there is no evidence of a worker in a posi- 
tion similar to claimant's, the hearing officer may rely on 
other evidence to determine "the usual earnings." He may, 
for example, be able to determine what claimant herself 
would have earned under normal circumstances. Griego v. 
Bag 'N Save Food Emporium, 1989-NMCA-097, 109 N.M. 


‘287, 784 P.2d 1030, cert. denied, 109 N.M. 262, 784 P.2d 


of fact which would justify the use of another method as ° 


provided by Subsection C, and this court may properly 
remand the cause for such findings. Kendrick v. Gackle 
Drilling Co,, 1962-NMSC- 127, 71 N.M. 143, 206 P.2d 176 
(decided under formér law). 

A determination of an'‘employee's average weekly wages 
by some method other than the formulae was said in Ken- 
drick v. Gackle Drilling Co., 1962-NMSC-127, 71 N.M. 
118, ‘376 P.2d 176 to be’ permitted. under Subsection C 
of this section only when the trial court found as’a fact, 
based upon substantial evidence sufficient to justify re- 
sort to that provision, that his average weekly wage could 
not fairly be determined by one of the formulae set out 
in Subsection B of this section. Mascarenas v. Kennedy, 
1964-NMSC-179, 74 N.M. 665, 397 P.2d 312 (decided un- 
der former law). 

Determining average weekly wage from multiple 
jobs. — Subsection C of Section 52-1-20 NMSA 1978 is 
designed to permit the fair computation of average weekly 
wages in multiple employment cases, primarily by any 
means provided in the statute, or secondarily, by any 
other means that''might be needed ‘and fairly employed 
to effectuate the purpose of Section 52-1-20 NMSA 1978. 
If the methods of Subsection B can fairly produce an ag- 
gregate average for concurrent employment situations, 
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1005 (1990). 

The loss of wage earning ability is in theory a 
comparison of what the employee would have earned 
had he not been injured and what he is able to earn in 
his injured condition. Kendrick v. Gackle ‘Drilling Co., 
1962-NMSC-127, 71 N.M. 118, 376°P.2d 176 (decided un- 
der former law). __ 

Determining pensation when? employee 
worked only one week. — Former statute merely fixed 
four-week limit for injury, and where the employee had 
worked but a week at his employment before receiving his 
fatal injury, the average weekly earnings of other work- 
men in like employment could be considered. Burruss v. 
B.M.C. Logging Co., 1934-NMSC-0238, 388 N.M, 254, 31 P.2d 
263 (decided under former law). 

Fairness of award where no findings of unusual 
conditions. — Where there were nofindings, and none 
were requested, to indicate any unusual condition of em- 
ployment from which unfairness of award, if any, could 
be inferred, where employee earned an average of $4.36 
a week, a compensation award of $8.40 a week for per- 
manent total disability was not as a matter of law unfair 
to the employer. La Rue v. Johnson, 1943-NMSC-031, 47 
N.M. 260, 141 P.2d 321 (decided under former law). 

Weekly compensation not to be less than mini- 
mum hourly rate, — Regardless of what event occurs, 
the weekly compensation allowed by the court, based on 
an hourly rate, shall not be an hourly rate less than the 
minimum provided by the Minimum Wage Act whether 
there is a state and federal minimum wage law. Trujillo v. 
Tanuz, 1973-NMCA-048, 85 N.M. 35, 508 P.2d 1332. : 


offers the usual, rule for computation of average weekly 
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wage using the claimant's own monthly, weekly, daily, or 
hourly wage. Where wages can be calculated by the pre- 
cise methods outlined in Subsection B to fairly compute 
the worker's average weekly salary, Subsection B controls. 
Griego v. Bag 'N Save Food Emporium, 1989-NMCA-097, 
109 N.M. 287, 784 P.2d 10380, cert. denied, 109 N.M. 262, 
784 P.2d 1005 (1990). 

Application of Subsection D. — Exception in Subsec- 
tion D to the "wage earned at the time of the accident" rule 
was meant to cover exigent circumstances, for example, 
payment of necessary overtime to meet a deadline, and 
was not meant to apply to federally regulated wages fore- 
seen at the time the contract was negotiated and provided 
for initially during the calculation of the construction bid. 
Salcido v. Transamerica Ins. Group, Inc., 1985-NMSC-002, 
102 N.M. 217, 693 P.2d 583. 

"Same community," within context of Subsection 
D, was not restricted to an area where plaintiff's employer 
was of necessity paying extraordinarily high wages for 
temporary work, but it meant a broader area - the area in 
which plaintiff normally worked. Salcido v. Transamerica 
Ins. Group, Inc., 1983-NMCA-097, 102 N.M. 344, 695 P.2d 
494, rev'd on other grounds, 1985-NMSC-002, 102 N.M. 
217, 693 P.2d 583. 

Insufficient proof for determination under Sub- 
section D. — If employer fails to prove sufficient facts 
to support a determination under Subsection D, the hear- 
ing officer must make a determination under Subsection 


52-1-21. Repealed. 


Repeals. — Laws 1987, ch, 235, § 54B repeals 52-1-21 
NMSA 1978 as enacted by Laws 1965, ch. 295, § 14, re- 
lating to the use of the terms "judge" and "court" in the 
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B or Subsection C. Griego v. Bag 'N Save Food Emporium, 
1989-NMCA-097, 109 N.M. 287, 784 P.2d 10380. 

Earnings of casual employee. — When a casual em- 
ployee received a compensable injury, earnings from his 
regular employment from the preceding 12 months are 
properly considered.as the bases for determining the right 
to compensation. Bailey v. Farr, 1959-NMSC-071, 66 N.M. 
162, 344 P.2d 173 (decided under former law). 

Judge's unconcurred opinion on escalating ben- 
efits not court of appeal's decision. — Where a judge's 
opinion concerning escalating benefits under the Work- 
men's (Workers') Compensation Act is not concurred in 
by another judge, her view concerning escalating benefits 
is not a decision of the court of appeals and a judgment 
on remand which does not provide for escalating benefits 
complies with the mandate and opinion of the court of ap- 
peals, Casias v. Zia Co., 1980-NMCA-109, 94 N.M. 723, 
616 P.2d 436. 

Law reviews. — For survey of workers' compensation 
law in New Mexico, see 18 N.M.L. Rev. 579 (1988). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 82 Am. 
Jur, 2d Workers’ Compensation §§ 418, 419. 

Workers' compensation: Tips or gratuities as factor in 
determining amount of compensation, 16 A.L.R.5th 191. 

99 C.J.S. Workmen's Compensation §§ 292 to 294; 100 
C.J.S. Workmen's Compensation § 568. 


Workmen's Compensation Act, effective June 19, 1987. For 
provisions of former section, see 1978 Original Pamphlet. 


As used in the Workers' Compensation Act, unless the context otherwise requires, where any 
employer procures any work to be done wholly or in part for him by a contractor other than an 
independent contractor and the work so procured to be done is a part or process in the trade or 
business or undertaking of such employer, then such employer shall be liable to pay all compensa- 
tion under the Workers' Compensation Act to the same extent as if the work were done without 
the intervention of such contractor. The work so procured to be done shall not be construed to be 


"casual employment". 


History: 1953 Comp., § 59-10-12.15, enacted by 
Laws 1965, ch. 295, § 15; 1989, ch. 263, § 16. 


ANNOTATIONS 


Special employer and statutory Broslowse distin: 
guished. — The special employer doctrine applies to situ- 
ations where an employee of one employer, the general em- 
ployer, works temporarily for another employer, the special 
employer and typically arises where a labor contractor or a 
labor service provides temporary workers to other employ- 
ers. The statutory employer doctrine applies to situations 
where an employer must procure work to be done by a con- 
tractor other than an independent contractor and the work 
must be’a part of the trade or business of the employer and 
typically arises where an employer procures work to be done 
for him by a contractor, The conclusion that the statutory 
test is not met does not foreclose the court from considering 
whether the special employer test:is applicable. Hamberg v. 
Sandia Corp., 2007-NMCA-078, 142 N.M, 72, 162 P.38d 909, 
aff'd, 2008-NMSC-015, 143 N.M. 601, 179 P.3d 1209." 

Analysis of special employer and statutory 
employer distinction. — Cases involving statutory 


® 
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employers must be analyzed in terms of the dual test of 
Section 52-1-22 NMSA 1978 from the perspective of the 
relationship between. the contracting employer and the 
employer of the worker as well as from the perspective of 
the type of work being done. When analyzing the relation- 
ship between the contracting employer.and.the worker, 
the issue will generally not be whether the contracting 
employer is. a statutory employer, but rather whether the 
contracting employer is. a,special employer, borrowing 
employer, or regular employer. Rivera v,, Sagebrush Sales, 
Inc, ,,1994-NMCA-119, 118 N.M. 676, 884 P.2d 832, cert. 
denied, 118 N.M. 585, 883 P.2d 1282. 

Purpose of section. — The primary purpose of the 
statutory-employer. provision is to make the general 
or prime contractor liable for compensation benefits to 
employees of its subcontractor; the second function is 
to allow a general or prime contractor who qualifies as 
a statutory employer to take refuge under the Workers' 
Compensation Act's exclusivity provision, which makes it 
immune froma tort action. Romero v. Shumate Construc- 
tors, 1994-NMCA-137, 119 N,M. 58, 888 P.2d 940, rev'd 
in part on other grounds sub nom. Harger v. Structural 
Servs, , 1996-NMSC-018, 121 N.M. 657, 916 P.2d 1324. 
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The purpose of the provision on casual employment 
is to make clear that, once the two key requirements of 
statutory employment are met, i.e., that (1) the subcon- 
tractor in question is not an independent.contractor and 
(2) the subcontractor's work is "part or process in the 
trade or business or undertaking" of the general,contrac- 
tor, such work will not be deemed casual employment as 
to the general contractor, Romero v. Shumate Construc- 
tors, 1994-NMCA-187, 119 N.M. 58, 888 P.2d 940, rev'd 
in part on other grounds sub nom. Harger v. Structural 
Servs., 1996-NMSC-018, 121 N.M. 657, 916 P.2d 1324. 

Employer-employee relationship, to which the act 
applies, is one created by contract between the parties; 
consequently, if the employer in this case seeks to avail 
itself of the Workmen's (Workers') Compensation Act as a 
bar to a common-law action, then it must show a valid con- 
tract of employment between it and the minor employee. 
Maynerich v, Little Bear Enters., Inc., 1971-NMCA-079, 82 
N.M. 650, 485 P.2d 984. 

Qualification as statutory employer. — To qualify as 
a statutory employer under this section, a contractor must 
meet two express conditions. First, the general contractor 
must procure work, wholly or in part, to be done by a con- 
tractor other than an independent contractor, Second, the 
work to be done must be a part or process in the trade, busi- 
ness, or undertaking of the general contractor. Quintana v. 
University.of Cal,, 1991-NMCA-016, 111 N.M. 679, 808 P.2d 
964, cert. denied, 111 N.M. 678, 808 P.2d 963. 

In enacting this section, the legislature expressed its 
intent to afford immunity under the Workers! Compen- 
sation Act to statutory employers. Meeting the statute's 
requirements, however, is a prerequisite to being consid- 
ered a statutory employer. Quintana v. University of Cal., 
1991-NMCA-016, 111 N.M. 679, 808 P.2d 964, cert. denied, 
111.N.M. 678, 808 P.2d 963. 

It is the relationship between the general contractor and 
the employer of the claimant that is dispositive of whether 
the general contractor is a statutory employer, not the re- 
lationship between the general contractor and the claim- 
ant. Romero v. Shumate Constructors, 1994-NMCA-1387, 
119 N.M. 58, 888 P.2d 940, rev'd in part on other grounds 
sub nom. Harger v. Structural Servs., 1996-NMSC-018, 
121 N.M. 657, 916 P.2d 1324. 

Casual employment ordinarily deals with the relation- 
ship between the claimant's alleged immediate employer 
and the claimant. Romero v. Shumate Constructors, Inc., 
1994-NMCA-1387, 119 N.M. 58, 888 P.2d 940, rev'd in part 
on other grounds sub nom. Harger v. Structural Servs., 
1996-NMSC-018, 121 N.M. 657, 916 P.2d 1324. 

A general contractor seeking to qualify as an employer 
of a subcontractor's employees under this section, and 
thus qualify for immunity from tort, must show that the 
subcontractor is not an independent contractor and that 
the work so procured to be done is a part or process in 
the trade or business or undertaking of the general con- 
tractor; a general contractor seeking immunity as an em- 
ployer under this section may not rely solely on the fact 
that it has provided workers' compensation coverage to its 
subcontractor's employees by paying the cost of that cov- 
erage. Chavez v. Sundt Corp., 1996-NMSC-046, 122 N,M. 
78, 920 P.2d 1032. 

The word "undertaking" is defined as something un- 
dertaken: a business, work or project which one engages 
in or attempts; the deepening of an irrigation pond was 
an undertaking within the ordinary meaning of that term. 
Abbott v. Donathon, 1974-NMCA-078, 86 N.M. 477, 525 
P.2d 404. a 

New Mexico is unique in having added the words "or 
undertaking" to the commonly used phrase "part of the 
trade or business"; even if a given kind of work is not 
"part or process of the trade or business" of the con- 
tractor, it meets the second requirement of this section 
if it is part of the contractor's "undertaking." Romero v. 
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Shumate Constructors, Inc., 1994-NMCA-187, 119 N.M. 
58, 888 P.2d 940, rev'd in part on other grounds sub nom. 
Harger v. Structural Servs., 1996-NMSC-018, 121 N.M. 
657, 916 P.2d 1324. 

Test for independent contractor. — In keeping with 
the purpose of the Workers' Compensation Act and the 
particular purpose of the statutory-employer provision, 
both the right-to-control test and the relative-nature test 
must point to independence before a contractor will be 
deemed an independent contractor. Romero v. Shumate 
Constructors, Inc., 1994-NMCA-1387, 119 N.M. 58, 888 
P.2d 940, rev'd in part on other grounds sub nom. Harger 
v. Structural Servs., 1996-NMSC-018, 121 N.M. 657, 916 
P.2d 1324, 

The term “independent contractor" in this section 
should be construed as a common law term; in determin- 
ing whether a person is or is not an independent contrac- 
tor, the principal consideration is the right to control. It 
is the character of the control that is the distinction be- 
tween employees and independent contractors; the em- 
ployer may control the result the independent contractor 
achieves, but when the control descends to the details or 
to the means and methods of performance, then the in- 
dependent contractor becomes a servant or employee. 
Harger v. Structural Servs., Inc., 1996-NMSC-018, 121 
N.M. 657, 916 P.2d 1324. 

"Relative nature of work" test is a better test than 
"right to control" test in determining whether work- 
men's (workers') compensation claimant was an employee 
or independent contractor, "Relative nature of work" test 
examines, first, the character of plaintiff's work or busi- 
ness, and second, the relationship of claimant's work to 
the purported employer's business. Therefore, claimant 
hired by insurance company as "storm trooper" or "ca- 
tastrophe adjuster" was an independent contractor not 
eligible for workmen's (workers') compensation funds, 
even though insurance company had right to fire him 
at any time, where claimant received a fee rather than 
wages, paid his own personal expenses, set his own hours, 
used his own equipment, was not subject to deduction for 
withholding tax or social security, set his own methods of 
investigation and could refuse to take claims. Burton v. 
Crawford & Co., 1976-NMCA-070, 89 N.M. 436, 553 P.2d 
716, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Whether employment is in usual course of em- 
ployer's business is decisive question. Where the 
business is ranching, water is a prime necessity and here 
it is to be produced by means of windmills. It follows that 
a windmill repairman's employment is covered by the act. 
Bailey v. Farr, 1959-NMSC-071, 66 N.M. 162, 344 P.2d 173 
(decided under former law). 

Trade or business not separate concepts. — In con- 
sidering whether a workman (worker) was or was not an 
independent contractor, where the work to be done was 
an "undertaking," the court is not concerned with trade 
or business. as separate concepts. Abbott v. Donathon, 
1974-NMCA-073, 86 N.M. 477, 525 P.2d 404. 

Not casual employment where necessary part of 
process. — Where the decedent was hauling away dirt 
obtained from the excavation of a pond by defendant, and 
the hauling of dirt was a necessary part of the process of 
excavation, the decedent was not a casual employee. This 


» work, which was not casual employment under this sec- 
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tion, was also not casual employment under Section 52-1- 
16 NMSA 1978. Abbott v. Donathon, 1974-NMCA-073, 86 
N.M. 477, 525 P.2d 404. 

Injured work-release program prisoner deemed 
"employee", — A prisoner who voluntarily participated 
in a work-release program and was injured while un- 
der the direction of a private business was an employee 
of that business and thus entitled to workers' com- 
pensation benefits. Benavidez v. Sierra Blanca Motors, 
1995-NMCA-140, 120 N.M. 837, 907 P.2d 1018, rev'd in 
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part on other grounds, 1996-NMSC-045, 122 NiM. 209, 
922 P.2d 1205. 

Applicability of exclusive remedy provisions, — 
An employer responsible for paying workers' compensa- 
tion benefits under this section may claim the immunity 
conferred by the exclusive remedy provisions of Sec- 
tions 52-1-6, 52-1-8 and 52-1-9 NMSA 1978, provided the 
employer has complied with the insurance provisions; if 
an employer has failed to comply with the insurance pro- 
visions; the injured employee may sue under this chapter 
or, in the alternative, sue in tort. Harger v. Structural 
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Servs., Inc., 1996-NMSC-018, 121 N.M. 657, 916-P.2d 
1324. 

Law reviews. — For note, "Trends in New Mexico Law: 
1994-95: Workers' Compensation Law + New Mexico Clar- 
ifies the Meaning of a Special Employer as Distinct from a 
Statutory Employer: Rivera v. Sagebrush neal Inc.," see 
26.N.M. L: Rev. 655: (1996), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — _ 82 Am. 
Jur, 2d Workers' Compensation §§ 121 to 125, 133, 207, 

99 C.J.S, ei amie s Compensation §§ 69, 70, 90 to 111, 
294. 


§2-1-23. Contractor becoming employer in casual employment. 


For purposes of the Workers' Compensation Act, where any employer procures any work to be 
done wholly or in part for him by a contractor where the work so procured to be done is casual 
employment as to such employer, then such contractor shall become the employer. 


History: 1953 Comp., § 59-10-12.16, enacted by 
Laws 1965, ch. 295, § 16; 1989, ch. 263, § 17. 


ANNOTATIONS 


In determining workman's (worker's) status, the 
right of control is the test. If he has the right to control 
the work, he is an independent contractor; if not, he is an 
employee. Bailey v. Farr, 1959-NMSC-071, 66 N.M. 162, 
344 P.2d 173 (decided under former law). 

Chief consideration which determines one to be 
independent contractor is the fact that the employer 
has no right of control as to the mode of doing the work 
contracted for. Shipman v. Macco Corp., 1964-NMSC-091, 
74 N.M, 174, 392 P.2d 9 (decided under former law). 

Liability of general contractor to employees of 
subcontractors performing construction or other work 
on the premises is founded in part on the assumption that 
the owner has placed the general contractor in physical 
control of the job site; by virtue of this control, the general 
contractor is burdened with a duty similar to that owed 
by the landowner to business invitees, to exercise reason- 
able care to maintain the premises in a reasonably safe 


52-1-24. Impairment; definition. 


As used in the Workers' Compensation Act: 


ecindli titi, DeArman v. Popps, 1965- NMSC- 026, 75 NM. 
39, 400 P.2d 215. 

General contractor not liable absent combed over 
location. — Absent control over the job location or direc- 
tion of the manner in which the delegated tasks are car- 
ried out, the general contractor is not liable for injuries 
to employees of the subcontractor resulting from either 
the condition of the premises or the manner in which the 
work is performed. DeArman v. Popps, mbar? 
75 N.M. 39, 400 P.2d 215. 

Claimant as employee of contractor not con- 
tractee, — Where claimant at all times was paid, em- 
ployed and subject to discharge by defendant, defendant 
was hired to do one specific job, and defendant had its 
own independence of means and methods, subject only to 
general supervision of the desired results, there can be no 
question that plaintiff was an employee of defendant and 
not of contractee. DeArman v. Popps, 1965-NMSC-026, 75 
N.M. 39, 400 P.2d 215. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 71, 121 to 125, 133, 167, 
207, 490. 

99 C.J.S. Workmen's Compensation §§$ 69, 70, 90 to 111. 


A. "impairment" means an anatomical or functional abnormality existing after the. date of 


maximum medical improvement as determined by a medically or scientifically demonstrable find- 
ing and based upon the. most recent edition of the American medical association's guide to the 
evaluation of permanent impairment or comparable publications of the American medical asso- 
ciation. Impairment iricludes physical impairment, primary mental impairment and secondary 
menial impairment; 

B. "primary mental impairment" means a mental illness arising from an teowitien ee injury 
arising out of and in the course of employment when the accidental injury involves no physical in- 
jury and consists of a psychologically traumatic event that is generally outside of a worker's usual 
experience and would evoke significant symptoms of distress in a worker in similar circumstances, 
but is not an event in connection with disciplinary, corrective or job evaluation action or cessation 
of the worker's employment; and 

C. ."secondary mental impairment".means a mental illness resulting froin | a physical i impair- 
ment caused by an accidental injury arising out of and in the course of employment. 


History: 1978 Comp., § 52+1-24, enacted by Tau 


- Repeals and reenactments. — Laws 1987, ch. 235, 
1987, ch. 235, § 10; 1990 (2nd S.S.), ch. 2, § 7. 


§ 10 repeals former 52-1-24 NMSA 1978 as reenacted 
by Laws 1986, ch, 22, § 4, relating to permanent total 
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disability, and enacts the above section, effective June 19, 
1987. For provisions of former section, see 1986 Cumula- 
tive Supplement to this pamphlet. For present compara- 
ble provisions, see 52-1-25 NMSA 1978. 

Compiler's notes. — Laws 1987, ch. 285, § 54A, ef- 
fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 
which had formerly repealed this section effective July 1, 
1987. 

The 1990 (2nd 'S.S.) amendment, effective January 1, 
1991, added the first sentence in Subsection A. 


ANNOTATIONS 


Constitutionality. — The limitations on proof of pri- 
mary mental impairment in Subsection B are not ar- 
bitrary and unreasonable, but are rationally related 
to a legitimate legislative purpose. Therefore, the stat- 
ute is constitutional. Holford v. Regents of Univ. of Cal., 
1990-NMCA-066, 110 N.M. 366, 796 P.2d 259, cert. denied, 
110 N.M., 330, 795 P.2d 1022. 

The provision requiring use of the American medical as- 
sociation's guide to evaluate impairment in Subsection A 
does not represent an unconstitutional delegation of legis- 
lative authority to a nongovernmental entity; additionally, 
the provision does not violate due process or equal protec- 
tion rights. Madrid v, St. Joseph Hosp., 1996-NMSC-064, 
122 N.M. 524, 928 P.2d 250, 

Equal protection. — The statute does not violate equal 
protection even though it makes a classification based 
on mental disability and imposes a proof requirement on 
workers with mental disabilities that is not imposed on 
workers with physical disabilities. Romero v. City of Santa 
Fe, 2006-NMCA-055, 189 N.M. 440, 184 P.3d 181. 

Medical evidence of impairment rating was not 
controverted. — Where worker suffered an injury while 
on break at worker's workplace when a co-worker grabbed 
worker by the shoulders in the area of the worker's neck 
and lifted the worker off the ground; the doctor who per- 
formed an independent medical examination on the worker 
testified that the worker had a pre-existing, but asymptom- 
atic spinal condition, spinal stenosis, that became symptom- 
atic upon being lifted off the ground and a central nervous 
system condition, myelopathy, that resulted from the acci- 
dent and that surgery was required to prevent worsening 
of significant symptoms; the doctor assigned the worker a 
combined whole person impairment rating of twenty-six 
percent based on eight percent impairment from the spinal 
stenosis and the results of a cervical fusion and twenty per- 
cent from myelopathy; and the doctor's testimony was un- 
contradicted, the workers' compensation judge's finding of 
twenty-six percent whole-body impairment for the worker 
was supported by substantial evidence. Esckelson v. Miners' 
Colfax Med. Ctr., 2014-NMCA-052. . 

Sufficient allegation of general bodily impair- 
ment. — Statement of the injury, together with the fur- 
ther statement that by reason thereof he was totally un- 
able to perform any work in any general field of endeavor 
in which he could engage, and that his disability was total 
and permanent, we think, was a sufficient allegation of 
general bodily impairment resulting from the described 
injury. Gonzales v. Gackle Drilling Co., 1962-NMSC-063, 
70 N.M. 131, 371 P.2d 605. 

Worker's knowledge of impairment for purposes 
of statute of limitations. — The fact that a worker is re- 
stricted to proving his claim by the testimony of a health 
care provider agreed upon by the parties or approved by 
the workers' compensation judge, and that the provider is 
directed to use American medical association publications 
in establishing the degree of disability, does not limit the 
running of the statute of limitations to only those situa- 
tions when a health care provider has actually informed 
the worker that he has sustained a permanent impair- 
ment; thus, resolution of when a worker was deemed to 
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have sustained impairment for purposes of running of the 
limitations period constituted a factual issue unsuitable 
for resolution by summary judgment. Montoya v. Kirk- 
Mayer; Inc., 1995-NMCA-104, 120 N.M. 550, 908 P.2d 861. 

Capacity to perform work. — The primary test of 
disability is capacity to perform work. The word "capacity" 
connotes qualities inherent in the individual. "Capacity to 
perform work" is the product of the individual's physical 
and mental power and dexterity, as augmented by educa- 
tion, training, and experience, Barnett & Casbarian, Inc. v. 
Ortiz, 1992-NMCA-071, 114 N.M. 322, 838 P.2d 476. 

Whether an individual's skills constitute a capacity 
to perform work depends upon what work is being per- 
formed by members of society; thus, in measuring one's 
capacity to work, it is necessary to look at the job market. 
Barnett & Casbarian, Ine. v. Ortiz, 1992-NMCA-071, 114 
N.M. 322, 838 P.2d 476. 

Proof of impairment not essential. — Proof of an 
impairment, as defined in Subsection A, is not essential 
for recovery under 52-1-43 NMSA 1978. Lucero v. Smith's 
Food & Drug Ctrs,, 1994-NMCA-076, 118 N.M. 35, 878 
P,2d 353, cert. denied, 118 N.M. 90, 879 P.2d 91. 

"Job market" defined, — The job market by which dis- 
ability is to be measured should be the general market in 
which workers are being employed. Barnett & Casbarian, 
Ine. v. Ortiz, 1992-NMCA-071, 114 N.M, 322, 838 P.2d 476. 

Assignment of rating by workers' compensation 
judge. — Even though only one doctor testified on the is- 
sue of the worker's physical impairment, since there was 
evidence that cast doubt on the worker's reports of pain to 
the doctor, the worker's compensation judge was entitled 
to discount the doctor's establishment of a 5% impairment 
rating and to find that the worker had no physical im- 
pairment. Peterson v. N. Home Care, 1996-NMCA-030, 121 
N.M. 489, 912 P.2d 831. 

Workers' compensation judge should not have assigned 
an impairment rating where there was no testimony on 
impairment from a pulmonologist and where the worker 
had asthma and bronchopulmonary aspergillosis prior 
to her chemical exposure. Yeager v. St. Vincent Hosp., 
1999-NMCA-020, 126 N.M. 598, 973 P.2d 850, cert. denied, 
127 N.M. 391, 981 P.2d 1209, 

Specific findings required. — Although worker's 
compensation judge has discretion to reduce or suspend 
benefits, the judge is required to make findings as to im- 
pairment and, if applicable, injurious practices by claim- 
ant, and failure to do’so warrants a remand with instruc- 
tions to make specific findings thereon. Chavarria v. 
Basin Moving & Storage, 1999-NMCA-082, 127 N.M. 67, 
976 P.2d 1019. ° 

"Primary mental impairment", — Subsection B re- 
flects a legislative intent to limit primary impairment to 
sudden, emotion-provoking events of a catastrophic nature, 
as opposed to gradual, progressive stress-producing causes. 
Jensen v. N.M. State Police, 1990-NMCA-007, 109 N.M. 626, 
788 P.2d 382, cert. denied, 109 N.M. 563, 787 P.2d 1246. 

In order for there to be a primary mental impairment, 
first there must be a "psychologically traumatic event." 
That is the threshold criterion. Additionally, the psy- 
chologically traumatic event’ must be one that is gener- 
ally outside the worker's usual experience and one that 
would evoke significant symptoms of distress in a worker 
in similar circumstances. Jensen v. N.M. State Police, 
1990-NMCA-007, 109 N.M. 626, 788 P.2d 382, cert. denied, 
109 N.M. 568, 787 P.2d 1246. 

Under Subsection B, in order for there to be a primary 
mental impairment, there first must be a psychologi- 
cally traumatic event. Holford v. Regents of Univ. of Cal., 
1990-NMCA-066, 110 N.M. 366, 796 P.2d 259, cert. denied, 
110 N.M. 330, 795 P.2d 1022. 

Claimant, who alleged that as a result of job harass- 
ment, which caused work stress, her husband shot him- 
self in the head, could not recover compensation where no 
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psychologically traumatic event had been alleged: Holford 
v, Regents of Univ. of Cal., 1990-NMCA-066, 110 N.M. 3866, 
796 P.2d 259, cert. denied, 110 N.M.:330, 795 P.2d 1022. 

To determine whether the worker seeking’ benefits suf- 
fered "a psychologically traumatic event that is gener- 
ally outside of a worker's usual experience," a compari- 
son must be made between that worker's psychologically 
traumatic event and the usual experiences generally en- 
countered by workers in the same or similar jobs as the 
worker seeking benefits, regardless of whether they work 
for the same employer. Collado‘v. City of Albuquerque, 
1995-NMCA-117, 120 N.M. 608, 904 P.2d.57. 

It. was not the intent of the legislature to exclude any 
occupational group from seeking compensation ‘under 
Subsection B; thus, it was error for the court to construe 
the subsection to exclude) any emergency-type work- 
ers, such as paramedics, from compensation for primary 
mental impairment.: Collado v.: City of Albuquerque, 
1995-NMCA-117, 120 N.M. 608, 904 P.2d 57, 

A claim of primary mental impairment requires that 
1) the worker must establish a work-related accident; 2) 
the accident must be a traumatic event; and 3) the trau- 
matic event must cause a mental injury that involves no 
physical injury. Chavez v. Mountain States Constructors, 
1996-NMSC-070, 122 N.M. 579, 929 P.2d 971. 

Primary mental impairment is a mental disability that 
satisfies all of the criteria of Subsection B and occurs as a 
result of a traumatic event, regardless of the presence of 
any physical injury; thus, the fact that a claimant received 
personal injuries in an accident did not bar him from com- 
pensation for primary mental impairment, since the men- 
tal impairment was not caused by the injuries. Chavez v. 
Mountain States Constructors, 1996-NMSC-070, 122 N.M. 
579, 929 P.2d'971, 

Secondary mental impairment. — A worker i is not 
required to have a current physical impairment in order 
to have a secondary mental impairment; thus, when a 
worker was paid total temporary disability benefits for 
89 weeks, after which a judge found she no longer had 
any physical impairment, she was entitled to benefits for 
secondary mental impairment for 11 weeks under Sec- 
tion 52-1-42B NMSA 1978. Peterson v. N. Home Care; 
1996-NMCA-030, 121 N.M. 439, 912 P.2d 831. 

Traumatic event. — A worker driving a loaded dump 
truck suffered a traumatic event "outside of a worker's 
usual experience", when the truck's brakes failed on a 
downgrade, and the accident was one which "would evoke 
significant symptoms of distress in a worker in similar 
circumstances," Chavez v. Mountain States Constructors, 
1996-NMSC-070, 122 N.M. 579, 929 P.2d 971. 

Uncontroverted medical evidence rule applies to 
issues of causation and the question whether a worker ex- 
perienced a traumatic event is nota causation issue. The 
term "traumatic event" is a term of art within the mean- 
ing of the statute and a question of law that is not subject 
to conclusive proof by. expert testimony. Romero v. City of 
Santa Fe, 2006-NMCA-055, 139 N.M. 440, 134 P.3d 131: 

Unable to perform work because of anxiety reac- 
tion. — That the outward manifestations of the anxiety 
reaction could be controlled by medication does not al- 
ter the fact that plaintiff still was unable to perform any 
type of work such as he had formerly been able to do, or 
which, by reason of his, age, mental condition, training 
and experience, he would have been able\to do. Roybal 
v. County of Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 
P,2d 291. 

Alleged stress of understaffing in a state. police radio 
dispatchers’ office did not meet the definition of a "psycho- 
logically traumatic event", and a dispatcher was therefore 
not entitled to compensation. Jensen v, N.M. State Police, 
1990-NMCA-007, 109 N.M, 626, 788 P.2d 382, cert, denied, 
109 N.M. 563, 787 P.2d 1246, 
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Work-related, stress-caused neurochemical de- 
pression isa "mental impairment", nota "physical im- 
pairment", and does not constitute a compensable "pri- 
mary mental impairment" under Subsection B because 
no single psychologically traumatic-event triggers such 
an injury. Examination of the provisions of this section, 
and the Workers' Compensation Act as a whole, indicates 
the legislature's intent to make gradual, stress-caused 
mental injuries noncompensable. Douglass v, State, Regu- 
lation & Licensing Dep't, 1991-NMCA-041, 112. N.M. 183, 
812 P.2d 1331, cert. denied, 112 N.M. 77, 811 P.2d 575, 

Illness caused by ongoing stress. — Where worker, 
who worked as a swimming pool manager, was required 
to remove pigeon feces, carcasses and feathers, which 
created foul odors, from pool, areas surrounding the pool 
and the roof of the pool and experienced nausea and 
mild headaches after dealing with pigeon matter, worker 
did not suffer psychologically traumatic event. Romero 
v. City of Santa Fe, 2006-NMCA-055, 189 N.M. 440, 134 
P.3d 131. 

Liability for mental injury. — Whenever physical in- 
jury from a work-related accident is accompanied by men- 
tal injury arising out of the same accident, the worker's 
sole remedy is workers' compensation, whether or not 
the particular, injury may be compensated by a monetary 
award under the act. Maestas v. El Paso Natural Gas Co., 
1990-NMCA-092, 110 N.M. 609, 798 P.2d 210, cert. denied, 
110 N.M. 653, 798 P.2d 1039. 

Injury not work-related. — Anonymous bomb 
threats made by a co-employee to a worker's employer, 
demanding that either the worker be fired or the school 
where the worker was employed would be bombed, did not 
provide a legal basis for recovery under this section for 
alleged psychological injury because the incident arose 
out of personal animosity by the co-employee toward the 
worker involving matters unrelated to her employment. 
Bader-Rondeau v.. Truth or Consequences Mun. Sch., 
1991-NMCA-150, 113 N.M. 218, 824 P.2d 358. 

Psychological disability incurred outside provi- 
sions of this section. — Since a workers' compensation 
judge determined that the worker suffered a work related 
mental disability, but that the disability was not compen- 
sable since it fell outside the definition of primary mental 
impairment, the exclusive remedy provision of the Work- 
ers' Compensation Act did not bar the worker's prima facie 
tort claim against her employer and supervisor. Beavers v. 
Johnson Controls World Servs., Inc., 1995-NMCA-070, 120 
N.M. 348, 901 P.2d 761, cert. denied, 120 N.M. 68, 898 P.2d 
120, ne 

Effect on Section 52-1-49 NMSA 1978. — In order 
for medical benefits to be payable as a result of an "in- 
jury" sustained by the worker within the contemplation 
of Section 52-1-49 NMSA 1978, the injury must be of such 
nature that any "impairment" which may result there- 
from would be compensable under this section. Douglass 
v, State, Regulation & Licensing Dep't, 1991-NMCA-041, 
112 N.M. 183, 812 P.2d 1381, cert. denied, 112,.N.M. 77, 
811 P.2d 575. 

Law reviews. — For case note, "WORKERS' COM- 
PENSATION LAW: A Clinical ‘Psychologist Is Qualified 
to Give Expert Medical Testimony Regarding Causation: 
Madrid v. University of California, d/b/a Los Alamos Na- 
tional Laboratory," see 18 N,M.L. Rev. 637 (1988). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 
Workmen's Compensation §§ 301, 302. 

Right to workers' compensation for emotional distress 
or like injury suffered by claimant as result of nonsudden 
stimuli - Right to compensation under particular statu- 
tory provisions, 97 A.L.R.5th 1, 

99 C.J.S. Workmen's Compensation § 201. 
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52-1-24.1, Date of maximum medical improvement. 


As, used in the Workers' Compensation Act, "date of maximum médical improvement" means 
the date after which further recovery from or lasting improvement to an injury can no longer be 
reasonably anticipated based upon reasonable medical probability as determined by a health care 
provider defined in maT PRR RHE C, E or G of Section 52-4-1 NMSA 1978. 


History: 1978 Comp., 5 §2-1-24.1, enacted by Laws Inc., 19944NMCA-017, 117 N.M. 237, 871 a 1, cert. de- 


1990 (2nd S.S.), ch. 2, § 8. nied, 117.N.M. 215, 870 P.2d 753. 
Effective dates. — Laws 1990 (ond S. 8.), ch. 2, $153 made Worker not penalized for declining wingesys — A 
Laws 1990 Gnd 8.8.), ch, 2;§ 8 effective January 1, 1991. worker cannot: postpone indefinitely a determination of 
maximum medical improvement (MMI) by declining sur- 
ANNOTATIONS gery. Once a physician has made a determination of MMI, 
Further medical treatment. — The fact that worker discontinuing temporary total disability and calculating a 
would need future medical care for his continuing disabil- permanent partial disability does not subject ‘the worker 
ity was not inconsistent with a determination that he had to a Hobson's choice ("Have surgery or starve") or penal- 
achieved his physical maximum medical improvement ize him for declining surgery. It is merely a determination 
(MMI). Smith v. Cutler Repaving, 1999-NMCA-030, 126 that a worker has reached a plateau of medical stability 
N.M. 725, 974 P.2d 1182, cert. denied, 126 N.M. 532, 972 for the foreseeable future. Rael v. Wal-Mart Stores, Inc., 
P2d 351. 1994-NMCA-017, 117 N.M. 287, 871 P.2d 1, cert. denied, 
Upon refusing surgery, maximum medical im- 117 N.M, 215, 870 P.2d 753. ; 
provement reached. — A doctor's report indicating Evidence insufficient to find maximum medi- 
that, in the absence of surgery, a worker had reached cal improvement. — Finding that worker had reached 
maximum medical improvement (MMI), provided a suffi- maximum medical improvement (MMI) for his secondary 
cient basis for a worker's compensation judge's conclusion mental impairment based on doctor's report that worker 
that the worker had reached MMI as of that date. That would reach MMI within six months of the conclusion of 
conclusion was not affected by the doctor's testimony that the ire hate nee perme k eb ae ee 
a physical conditioning program could likely decrease the OTIS MORNE Hs PST Wieme We rere emer ener tacen uantegre eee 
worker's physical impairment from 18% to 14%, since the Cutler Repaving, 1999-NMCA-030, 126 N.M. 725, 974 P.2d 
worker would still probably only be able to engage in the 1182, cert, denied, 126 N.M. 582, 972 P.2d 351. 
same type of medium-duty employment for which the doc- Law reviews. — For survey of 1990-91 workers' com- 


tor previously provided a release, Rael v, Wal-Mart Stores, pensation law, see 22 N.M.L, Rev, 845 (1992). 


52-1-25. Permanent total disability. 


A: As used in the Workers' Compensation Act, "permanent total disability" means: 
(1) the permanent and total loss or loss of use of both hands or both arms or both feet or 
both legs or both eyes or any two of them; or 
(2) abrain injury resulting from a single traumatic work-related injury that causes, exclu- 
sive of the contribution to the impairment rating arising from any other impairment to any other 
body part, or any preexisting impairments of any kind, a permanent impairment of thirty percent 
or more as determined by the current American medical association guide to the evaluation of 
permanent impairment. 
B, In considering a claim for total disability, a workers' compensation judge shall not receive or 
consider the testimony of a vocational rehabilitation provider offered for the purpose of determin- 
ing the existence or extent of disability. 


History: 1978 Comp., § 52-1-25, enacted by Laws combined former Subsections A and B to form Subsection 
1987, ch. 235, § 11; 1990 (2nd S.S.), ch. 2, § 95 2003, ch. A, and added Subsection B. 
genni ANNOTATIONS 


Repeals and reenactments. — Laws 1987, ch. 235, 
§ 11 repealed former 52-1-25 NMSA 1978, as reenacted Il.’ GENERAL CONSIDERATION. 
by Laws 1986, ch. 22, § 5, relating to partial disability, and Il. PROCEDURAL MATTERS. 
enacted a new section, effective June 19, 1987. For present Ill. ILLUSTRATIVE CASES. 
comparable provisions, see 52-1-26 NMSA 1978. 
Compiler's notes, — Laws 1987, ch, 235, § 54A, ef- ) » I, GENERAL CONSIDERATION. 


fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 Total aad we, t disabilit A luded b 
which had formerly repealed this section effective July 1, Ee ie Ce) TTD Pa Be eae nore ae 
1987. light work. — Fact that an employee could for a while 


The 2003 amendment, effective June 20, 2003, in- after his injury engage in some light kinds of work, at- 


. ‘ tended invariably by painful effects, does not preclude a 
Se eR AE Te b-At)) designation and,agdded present finding of "total and permanent disability." Lipe v. Brad- 


The 1990 (2nd S.S.) amendment, effective January 1, SIE Tene OF atid aay ei aa eM 
WH, padded hemmanent, 19..6he ralabline, rewrote and tion is not confined to loss under specific schedule in the 
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Workmen's (Workers') Compensation Act where the jury 
finds that employee suffered a total and permanent dis- 
ability directly resulting from the injury. Lipe v. Bradbury, 
1945-NMSC-002, 49 N.M. 4, 154 P.2d 1000. 

Section constitutional. — This section does not 
violate equal protection provisions under the federal 
and state constitutions. Valdez v. Wal-Mart. Stores, Inc., 
1998-NMCA-030, 124 N.M. 655, 954 P.2d 87, cert. denied, 
124 N.M. 589, 953 P.2d 1087. 

Employer and workman (worker) must com- 
ply with spirit of act, i.e., a common-sense concept of 
fairness in the view of a subjective eye that reviews the 
facts. Purcella.v. Navajo Freight Lines, 1980-NMCA-182, 
95 N.M. 306; 621 P.2d 523, overruled on other grounds by 
Varos v, Union Oil Co, of Cal,, 1984-NMCA-091, 101 N.M. 
713, 688 P.2d 31. 

Compensation benefits are not based on physical 
injury itself but on disability produced by the injury 
and a claim for workmen's (workers') compensation is 
properly denied where there.is.a failure to establish that 
the claimant's wage-earning ability had been decreased as 
a result of the alleged accidental injury. Gallegos v, Ken- 
nedy, 1968-NMSC-170, 79 N.M. 590, 446 P.2d 642; Anaya 
v. N.M. Steel Erectors, Inc., 1980-NMSC-057, 94 N.M. 370, 
610 P.2d 1199; Cardenas v. United Nuclear Homestake 
Partners, 1981-NMCA-117, 97 N.M. 46, 636 P.2d 317. 

Legally totally disabled. — Under this section if a 
worker can.no longer do the work he was doing when in- 
jured, and cannot do the only work for which he is quali- 
fied, he is "legally" totally disabled. Roybal v. County of 
Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

Evidence of other disability awards. — Evidence 
of disability awards received by a claimant under other 
statutory laws are generally inadmissible to establish the 
extent and degree of disability of the claimant in a work- 
ers' compensation action. Trujillo v. City of Albuquerque, 
1993-NMCA-114, 116 N.M. 640, 866 P.2d 368, cert. denied, 
116 N.M. 364, 862 P.2d 1223. 

"Disability" means disablement resulting from an ac- 
cidental injury; it is not synonymous with productivity. 
Medina v. Wicked Wick Candle Co., 1977-NMCA-118, 91 
N.M. 522, 577 P.2d 420. 

Total disability does not mean that a workman 
(worker) must be a helpless invalid. Aranda v. Missis- 
sippi Chem, Corp., 1979-NMCA-097, 93 N.M. 412, 600 P.2d 
1202, cert. denied, 93 N.M. 683, 604 P.2d 821. 

Capacity to perform work. — The primary test of 
disability is capacity to perform work. The word "capacity" 
connotes qualities inherent in the individual; "capacity to 
perform work" is the product of the individual's physical 
and mental power and dexterity, as augmented by educa- 
tion, training, and experience. Barnett & Casbarian, Inc. v. 
Ortiz, 1992-NMCA-071, 114 N.M. 322, 838 P.2d 476. 

Whether an individual's skills constitute a capacity 
to perform work depends upon what work is being per- 
formed by members of society; thus, in measuring one's 
capacity to work, it is necessary to look at the job market. 
Barnett & Casbarian, Inc. v, Ortiz, 1992-NMCA-071, 114 
N.M. 322, 838 P.2d 476. 

"Job market" defined. — The job market by which dis- 
ability is to be measured should be the general market in 
which workers are being employed. Barnett & Casbarian, 
Ine. v, Ortiz, 1992-NMCA-071, 114 N.M. 322, 838 P.2d 476. 

Loss in earning capacity. — A finding that plaintiff 
did not suffer a loss in earning capacity is not determina- 
tive on the issue of disability. Chavira v. Gaylord Broad. 
Co., 1980-NMCA-154, 95 N.M. 267, 620 P.2d 1292, cert. 
denied, 95 N.M. 299, 621 P.2d 516, overruled on other 
grounds by Chapman v. Jesco, Inc., 1982-NMCA-144, 98 
N.M. 707, 652 P.2d 257, 

Mere unemployment not sufficient. — The claim- 
ant's unemployment in itself does not trigger his 
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entitlement to disability benefits. Barela v. ABF Freight 

Sys., 1998-NMCA-137, 116 N.M. 574, 865 P.2d 1218. 
Partial and total two segments of disability contin- 

uum, — This section and Section 52-1-26 NMSA 1978 es- 


- tablished a continuum from zero to total disability through 
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all percentages of partial disability; partial and total dis- 
ability are therefore not two separate concepts or issues but 
two segments of one disability continuum. Maes v. John C. 
Cornell, Inc., 1974-NMCA-061, 86 N.M. 398, 524 P.2d 1009. 

Award is based upon permanent injuries, not the 
outward manifestation, or lack thereof, of the symp- 
toms resulting from the injuries. Having found total dis- 
ability, it was not necessary for the trial court to make 
a negative finding with respect to the symptoms alone. 
Roybal v. County of Santa Fe, 1968-NMSC-073, 79 N.M. 
99, 440 P.2d 291, 

A certain percentage of functional disability is not 
necessarily the same percentage of disability attributable 
to an injury under the Workmen's (Workers') Compensa- 
tion Act. Hales v..Van Cleave, 1967-NMCA-006, 78,N.M. 
181, 429 P.2d 379, cert, denied, 78 N.M. 198, 429 P.2d 657, 

Entitled to disability where specific scheduled 
body member injured. — Workman (Worker) was en- 
titled to compensation benefits for total permanent dis- 
ability under this section where his disability arose solely 
from injuries to a specific body member scheduled in Sec- 
tion 52-1-43 NMSA 1978, since that scheduled injury sec- 
tion was not exclusive. American Tank & Steel Corp. v. 
Thompson, 1977-NMSC-052, 90 N.M. 518, 565 P.2d 1030. 

Where injury is limited to scheduled member, the 
compensation is limited to temporary total disability dur- 
ing the healing period in which the workman (worker) is 
total disabled and thereafter to the percentage of disabil- 
ity to the scheduled member as provided by the statute, 
Rhodes v. Cottle Constr. Co., 1960-NMSC-130, 68 N.M. 18, 
357 P.2d 672 (decided under former law). 

Benefits are allowed for total disability when the total 
disability results from the loss of or injury to’ a sched- 
uled member. Mendez v, Southwest Cmty. Health Servs., 
1986-NMCA-066, 104 N.M. 608, 725 P.2d 584, cert. denied, 
104 N.M. 632, 725 P.2d 832. 

Court cannot conclude both total disability and 
scheduled injury. — Where the court both found and 
concluded that plaintiff was totally disabled but it also 
concluded and entered judgment for a scheduled injury, the 
judgment was reversed and remanded for a new judgment 
which conformed to the finding of total disability. Mendez v. 
Southwest Cmty. Health Servs., 1986-NMCA-066, 104 N.M. 
608, 725 P.2d 584, cert. denied, 104 N.M. 632, 725 P.2d 832, 

Reduction of disability held not "wrongful". — Where 
disability is not reduced in a heedless, unjust, reckless or un- 
fair manner, it is not "wrongful." Ulibarri v..Homestake Min- 
ing Co., 1982-NMCA-059, 97 N.M. 734, 643 P.2d 298, | 

Reduction of disability held without rational 
basis. — No rational basis was found to exist for re- 
ducing plaintiff's total permanent disability to 25 per- 
cent temporary partial. disability. Martinez v. Zia Co., 
1982-NMCA-172, 99 N.M. 80, 653 P.2d 1226. 

Payment of total disability benefits during indefi- 
nite temporary disability. — Where the evidence sup- 
ports a finding of temporary disability, which continues in- 
definitely until some future change occurs, the trial court 
may direct payment of workmen's (workers’) compensation 
total disability benefits pending a showing that the disabil- 
ity has diminished or no longer exists. Amos v. Gilbert W. 
Corp., 1985-NMCA-106, 103 N.M. 631, 711 P.2d 908. 


II]. PROCEDURAL MATTERS, 


Extent of injury as question for jury. — Except 
when it may be stated as a matter of law that a claim- 
ant is not totally and permanently disabled within terms 
of this act, the extent of his disability becomes a jury 
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question. Lipe v. Bradbury, 1945-NMSC-002, 49 N.M. 4, 
154 P.2d 1000. 

Instruction for jury to make determination be- 
tween two alternatives proper. — Where, under claim 
presented, jury had right to determine extent of the in- 
jury, whether it was confined to a fractured wrist injury 
which must: be compensated under specific schedule, or 
whether the injury resulted in total permanent disability 
under residuary clause, an instruction which permitted 
jury to make a determination as between these two alter- 
natives was proper. Lipe v. Bradbury, 1945-NMSC-002, 49 
N.M. 4, 154 P.2d 1000. 

Hearing required to determine whether worker 
precluded from receiving disability. — To determine 
whether a worker was precluded as a matter of law from 
receiving disability benefits during the time he earned 
wages, there must be a hearing on the worker's capacity to 
perform work and the availability of work on the job site. 
Salcido v. Transamerica Ins. Group, Ine:, 1985-NMSC-002, 
102 N.M. 217, 693 P.2d 583: 

Rate of compensation in effect on date of dis- 
ability applies, not the date of the accident. Purcella 
v. Navajo Freight Lines, 1980-NMCA-182, 95 N.M. 306, 
621 P.2d 523, overruled by Varos v. Union Oil Co. of Cal., 
1984-NMCA-091, 101 N.M. 713, 688 P.2d 31. 

Date of disability where employer voluntarily pays, 
then reduces, benefits. — Where a workman (worker) 
suffers disability as a result of an accidental injury and the 
employer voluntarily pays compensation benefits and then 
wrongfully reduces payment thereof, causing the workman 
(worker) to seek relief in the courts, the date that disabil- 
ity is determined in the court proceedings is the date that 
the applicable rate of compensation applies, not the date 
of the accidental injury. Ulibarri v. Homestake Mining Co., 
1982-NMCA-059, 97 N.M. 734, 643 P.2d 298. 

Physician's testimony not conclusive. — Where 
medical evidence is conflicting, the testimony of a physi- 
cian is not conclusive and the trier of facts may accept, 
reject or give such weight only as it deems the evidence 
warrants. Cardenas v. United Nuclear:Homestake Part- 
ners, 1981-NMCA-117, 97 N.M. 46, 636 P.2d 317. 

Opinion testimony of medical expert may be con- 
sidered as substantial evidence upon which a finding 
of disability may be made. Marez v. Kerr-McGee Nuclear 
Corp., 1978-NMCA-128, 93.N.M. 9, 595 P.2d 1204, cert. de- 
nied, 92 N.M. 532, 591 P.2d 286. 

Opinion as to medical disability does not resolve 
question of disability under Workmen's (Workers') 
Compensation Law. Disability, at the time of plaintiff's ac- 
cidental injury, was defined in terms of being able to per- 
form the usual tasks of plaintiff's work or of being able to 
perform any work for which he was fitted by age, educa- 
tion, training, physical and mental capacity and experi- 
ence. Goolsby v. Pucci Distrib, Co., 1969-NMCA-012, 80 
N.M. 59, 451 P.2d 308. 

Payments not proof of disability. — Proof of the 
voluntary payment of total disability benefits did not 
constitute sufficient evidence that a worker was disabled. 
Strickland v, Coca-Cola Bottling Co., 1988-NMCA-049, 
107 N.M. 500, 760 P.2d 793, cert. denied, 107 N.M. 413, 
759 P.2d 200. 

No differing measure of proof between total and 
partial disability. — Because the legislature saw fit to 
define total disability and partial disability in separate 
sections (this section and 52-1-26 NMSA 1978) does not 
justify a differing measure of proof. Roybal v. County of 
Santa Fe, 1968-NMSC-078, 79 N.M. 99, 440 P.2d 291. 

Factors supporting total disability. — Total dis- 
ability benefits were not available to a worker based on 
factors applicable to to the determination of partial dis- 
ability. Valdez v. Wal-Mart Stores, Inc., 1998-NMCA-030, 
124 N.M. 655, 954 P.2d 87, cert. denied, 124 N.M. 589, 953 
P.2d 1087. 
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Determination of degree of disability is a ques- 
tion of fact for the fact finder and if there is substantial 
evidence in the record to support a finding, the appellate 
court is bound thereby. Adams v. Loffland Bros, Drilling 
Co,, 1970-NMCA-114, 82 N.M. 72, 475 P.2d 466. 

Determination of degree of disability in workmen's 
(workers') compensation cases is generally a matter for 
the trial court, and absent misapplication of the law or a lack 
of substantial evidence, an appellate court should not sub- 
stitute its judgment for that of the trial court. Marez v. Kerr- 
McGee Nuclear Corp., 1978-NMCA-128, 93 N.M. 9, 595 P.2d 
1204, cert. denied, 92 N.M. 532, 591 P.2d 286. 

Question of disability properly submitted to jury. 
— Unless the trial court can say that claimant is not to- 
tally and permanently disabled as a matter of law, the 
question is properly submitted to the jury. Ruiz v. Hedges, 
1961-NMSC-112, 69 N.M. 75, 364 P.2d 136 (decided under 
former law). 

Error to instruct on total disability where no evi- 
dence. — If there is no substantial evidence to support 
a finding of total and permanent disability, to instruct 
thereon would inject a false issue into the case and be er- 
ror, Ruiz v, Hedges, 1961-NMSC-112, 69 N.M. 75, 364 P.2d 
136 (decided under former law). 

Standard of review on appeal. — It is not a pre- 
rogative of the appellate court to weigh the testimony of 
medical experts, but rather to ascertain whether there is 
substantial evidence to support the trial court's evalua- 
tion of the evidence and determination of where the truth 
lies. Cardenas v. United Nuclear Homestake Partners, 
1981-NMCA-117, 97 N.M. 46, 636 P.2d 317. 

When attorney's fees unavailable. — If there are 
no benefits available to a deceased employee's estate, 
there can be no separate fee recovery available to his 
attorney. Brazfield v. Mountain States Mut. Cas. Co., 
1979-NMCA-100, 93 N.M. 417, 600 P.2d 1207, cert. denied, 
93 N.M. 205, 598 P.2d 1165. 


III. ILLUSTRATIVE CASES. 


Evidence supported trial court's finding that 
claimant was totally disabled where his injury 
caused a chronic lumbo-sacral strain, permanent in du- 
ration, from which no improvement could be expected, 
which occasioned flare-ups from time to time, one of such 
episodes resulting in hospitalization; where claimant bent 
down to.pick something up or sat down and could not 
thereafter straighten up; and plaintiff, by experience and 
training, had done heavy, physical labor and had a sev- 
enth grade education. Gallegos v. Duke City Lumber Co., 
1975-NMCA-039, 87 N.M: 404, 5384 P.2d 1116). 

Evidence that wholly unfit for proposed position. 
— Evidence that the job of night-watchman for claimant's 
former employer would mainly involve riding in a pickup 
truck over rough roads and that it would be possible, 
should plaintiff become disabled while working, that there 
would be no one at the plant to help him get back into 
town or call a doctor, taken together with evidence that 
claimant's condition would flare up from merely reach- 
ing to the ground for an object or getting up from a sit- 
ting position showed that plaintiff was wholly unfit for the 
proposed position, and supported the finding that plaintiff 
was "totally disabled." Gallegos v. Duke City Lumber Co., 
1975-NMCA-039, 87 N.M. 404, 534 P.2d 1116. 

Injury justifying award. — A code welder who sus- 
tained an accidental injury to his right thumb, right in- 
dex finger and the webbing between the thumb and fin- 
ger, without further impairment to his body, as a natural 
and direct result of an accident, with the ability to use 
some, but not all, of the tools necessary to perform the 
usual tasks of a welder, was equally justified to an award 
of total and permanent disability under this section or 
an award for a scheduled injury under Section 52-1-43 
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NMSA 1978. American Tank & Steel Corp. v. Thompson, For article, ""The Role of the Vocational Expert in Work- 
1977-NMSC-052, 90 N:M: 518,565 P.2d 1030. er's Compensation Cases," see 14 N.M.L. Rev. 483 (1984). 
Disability result of first of two accidents. — There For survey of 1990-91 workers' htt ape, law, see 
was sufficient evidence to support the finding that the 22 N.M.L. Rev, 845 (1992), 
disability to a worker's arm was the result of the first of Am. Jur. 2d, A.L.R: and C.J.S, references! — 82 Am. 
two accidents, since surgery was planned before the sec- Jur, 2d Workers' Compensation §§ 268 to 294, 381, 382, 
ond accident, and since a numberof maladies, including Admissibility of opinion evidence as to employability on 
numbness and tingling, preexisted the second accident. issue of disability in health and accident insurance and 
Rodriguez v. McAnally Enters., mic NMCA-025, 117 N. M. workers’ compensation cases, 89 A.L.R.3d 783. 


250, 871 P.2d 14, 99 C.J:S. Workmen's Compensation §§ 299 to 301, 320. 
Law reviews. — For annual survey of New Mexico law i 

relating to workmen's compensation, see 13 N.M.L. Rev. 

495 (1983). 


§2-1-25.1. Temporary total disability; return to work. 


A... As used.in the Workers' Compensation Act, "temporary total disability" means the inability 
of a worker, by reason of accidental injury arising out of and in the course of the worker's employ- 
ment, to perform the duties of that ep lyengnt prior to the date of the worker's maximum medi- 
cal improvement, 

B. If, prior to the date of maximum medical improvement, an injured worker's health care 
provider releases the worker to return to work and the employer does not make a reasonable work 
offer at the worker's pre-injury wage, the worker shall receive femporary total disability eompen- 
sation benefits equal to two-thirds of the worker's pre-injury wage. 

C, If, prior to the date of maximum médical improvement, an ‘injured worker's health care 
provider releases the worker to return to work and the worker returns to work at less than the 
worker's pre-injury wage, the worker shall receive temporary total disability compensation ben- 
efits equal to two-thirds of the difference between the worker's pre-injury Mic and the worker's 
post-injury wage. 

D. Aworker is not entitled to temporary total disability benefits as s set forth i in Subsection Bor 
C of this section if: 

(1) the employer makes a reasonable work offer at or above the worker's pre-injury, wage, 
within medical restrictions, if any, as stated by the health care provider pursuant to Section 52-1- 
49 NMSA 1978, and the worker rejects the offered employment; 

(2) the worker accepts employment with another employer at or above the worker's. De 
injury wage; or 

(3) the-worker is terminated for misconduct eaniected with the émployment that is un- 
related to'the workplace injury; if the workers' compensation judge finds that an employer termi- 
nated the worker for pretextual reasons as a way of attempting to avoid payment of benefits to 
the worker or as‘retaliation against the worker for seeking benefits, the worker shall be entitled 
to temporary total disability benefits and the employer shall be subject to penalties as set forth in 
Sections 52-1-28.1 and 52-1-28.2 NMSA 1978, 

-E. -Upon a finding that an employer has terminated a worker for pretextual reasons, the work- 
ers' compensation judge at the judge's discretion may also impose an additional fine, not to exceed 
ten thousand dollars ($10,000), on the employer, to be paid to the worker. ) 

F. Notwithstanding the provisions of this section, the employer shall continue to provide rea- 
sonable and necessary medical care pursuant to Section 52-1-49 NMSA 1978. 

G. If there is a dispute between the parties regarding the reasonableness of the employer's 
work offer or the worker's refusal to return to work, the workers' compensation judge shall decide 
if the work offer or the worker's refusal to return to work is reasonable Basen on all of the circum- 
stances. 


History: 1978 Comp., § 52-1-25.1, enacted by Laws temporary total disability benefits if", and deleted Para- 


1990 (2nd'8.8.), ch. 2, § tO} 2005, ch. 151, § 1; 2017, ch. graphs B(1) and B(2), which provided conditions under 

32,91. ° which an injured worker is not entitled to temporary to- 

The 2017 amendment, effective June 16, 2017, changed tal disability benefits after the worker returns to work, 

certain benefit entitlements’ after injured workers return and added "and the employer does not, make a reasonable 

to work; in Subsection B, in the introductory clause, after work offer at the worker's pre-injury wage, the worker shall 

"return to work", deleted "the worker is not entitled to receive temporary total disability compensation benefits 
1400 
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equal to two-thirds of the worker's pre-injury wage"; in Sub- 
section C, after "return to work and the", deleted "employer 
offers" and added "worker returns to", and after "pre-injury 
wage, the worker", deleted "is disabled and"; in Subsection 
D, in the introductory clause, deleted "Ifthe worker returns 
to work pursuant to the provisions of Subsection B of this 
section" added the remainder of the introductory clause; 
added Paragraphs D(1) through D(3); added Subsection 
E; added subsection designation "F", and in Subsection F, 
added "Notwithstanding the provisions of this section"; and 
added Subsection G, 

The 2005 amendment, effective July 1, 2005, provided 
in Subsection A that temporary total disability means the 
inability to perform the duties of the worker's employ- 
ment prior to the date of maximum medical improve- 
ment; provided in Subsection B that if prior to the date of 
maximum medical improvement, the worker's health care 
provider releases the worker, the worker is not entitled 
to temporary total disability benefits if the employer of- 
fers work at the worker's pre-injury wage or the worker 
accepts employment with another employer at the work- 
er's pre-injury wage; and provided in Subsection C that 
the temporary total disability compensation benefit shall 
equal two-thirds of the difference between the pre-injury 
wage and the post-injury wage. 


ANNOTATIONS 


Disabled worker to seek work within capabilities, 
— A disabled workman (worker), with knowledge that his 
employer hires handicapped employees, should seek work 
with his former employer or make reasonable efforts to 
obtain work within work capabilities. Ulibarri v, Home- 
stake Mining Co., 1982-NMCA-059, 97 N.M. 734, 643 P.2d 
298 (decided under former law). 

Temporary total disability means that which lasts 
for a limited time only while the workman (worker) 
is undergoing treatment. Sena v. Gardner Bridge Co., 
1979-NMCA-042, 93 N.M. 358, 600 P.2d 304, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

Temporary total disability. — Temporary disability 
is that which lasts for a limited time only while the work- 
man (worker) is undergoing treatment, anticipating that 
eventually there will be either complete recovery or an 
impaired bodily condition which is static. Smith v. Trail- 
ways Bus Sys., 1981-NMCA-041, 96 N.M. 79, 628 P.2d 324, 
cert. denied, 96 N.M. 116, 628 P.2d 686. 

"Temporary total disability," under former Section 52-1- 
26 NMSA 1978 (the Interim Act), means the inability of 
the worker to perform his duties prior to the date of his 
maximum medical improvement, referring to the duties 
incidental to the work he was performing when injured. A 
worker need not prove that he is also unable to perform 
other work for which he is fitted. Cass v. Timberman Corp., 
1990-NMCA-061, 110 N.M. 158, 793 P.2d 288, rev'd on other 
grounds, 1990-NMSC-112, 111 N.M. 184, 803 P.2d 669. 

Exception to entitlement of full temporary total 
disability benefits was inapplicable. — Where, in 
January 2013, worker suffered numerous injuries while 
being trained as a residential garbage collector for em- 
ployer and was awarded temporary total disability ben- 
efits (TTD benefits), and where worker returned to work 
in April 2013 and remained employed with employer 
until he was terminated in July 2018, and where, after 
his termination, worker obtained employment with other 
companies where he earned less than his preinjury wage, 
during which time employer issued partial TTD benefits, 
taking credit for wages worker earned from his subse- 
quent employers and claiming that the offset provision in 
§ 52-1-25.1(C) NMSA 1978 applied to those earnings, and 
where the workers' compensation judge (WCJ) reduced 
worker's TTD benefits, finding that an award of full TTD 
benefits would be unfair to employer, the WCJ erred in 
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limiting worker's TTD benefits, because under the plain 
language of this section, Subsection C applies only when 
the at-injury employer offers work at less than the work- 
er's preinjury wage and does not apply if the at-injury 
employer makes no such offer of work but the worker ac- 
cepts employment with another employer. Taylor v. Waste 
Mgmt. of N.M., 2021-NMCA-026 (decided under 2005 ver- 
sion of §:52-1-25.1 NMSA 1978). . 

Inability to work. — Although a claimant had taken vol- 
untary retirement, she was totally disabled because she was 
unable to perform any work due to an accidental injury. Her 
ability to work had nothing to do with the fact that she had 
retired, Feese v. U.S. W. Serv. Link, Inc., 1991-NMCA-121, 
113 N.M. 92, 823 P.2d 334, cert. withdrawn, 113 N.M. 23, 
821 P.2d 1060 (decided under prior law). 

Refusal of worker to accept job offers. — Where 
worker, who was employed as a school bus driver and who 
injured worker's back and shoulder, was released to re- 
turn to work under a light level of duty; employer offered 
worker worker's former school bus driver position, which 
worker refused due to worker's concern about driving a 
school bus while on prescribed medication; employer then 
offered worker a crossing guard position, which worker re- 
fused because of pain in worker's shoulder; and worker's 
physician subsequently discovered that worker had a torn 
rotator cuff and put worker off work, worker did not un- 
reasonably reject employers' job offers because worker's 
release to return to work was premature and worker was 
unable to perform either the bus driver position or the 
crossing guard position, and worker remained eligible for 
temporary total disability benefits: Ruiz v. Los hago Pub. 
Sch., 2013-NMCA-085. 

Effect of Section 52-1-50.1B NMSA 1978 on job "of- 
fer". — The final sentence of Section 52-1-50.1B NMSA 
1978 adjusts compensation benefits prior to maximum 
medical improvement for a worker who has been "re- 
hired." The explicit terms of the sentence apply only when 
the worker is actually employed by the employer. Yet, 
this section applies so long as the worker is offered the 
position, even if the worker does not accept and become 
rehired. The final sentence of Section 52-1-50.1B NMSA 
1978 was not intended to repeal or limit this section. Jef- 
frey v. Hays Plumbing & Heating, 1994- NMCA- 071, 118 
N.M. 60, 878 P.2d 1009. 

Worker must be capable of performing work. — It 
is implicit in the language of Section 52-1-26 NMSA 1978 
that the legislature intended that when a worker is given 
a release to return to work, the release anticipates that the 
worker return to the type of work he was doing prior to the 
accident or work which he or she is otherwise physically ca- 
pable of performing. If the work involves duties which are 
more strenuous than those involved in his prior work assign- 
ment, and the worker remains injured, the new duties must 
involve work he is capable of performing. The employer can- 
not offer any work that has the same pre-injury wage, and 
thereby make the worker ineligible to receive disability ben- 
efits, even though the worker is unable to perform the work. 
Garcia v. Borden, Inc., 1993-NMCA-047, 115 N.M. 486, 853 
P.2d 737, cert. denied, 115 N.M. 409, 852 P.2d 682. 

Termination from post-injury employment. — 
A worker's termination from post-injury employment 
does not disqualify the worker from receiving full tem- 
porary total disability benefits after the worker's termi- 
nation, whether or not the termination was for cause. 
Hawkins v. McDonald's, 2014-NMCA-048, cert. denied, 
2014-NMCERT-002. 

Where worker, who suffered a job-related accident, was 
released to return to work; employer provided worker a 
job as a shift manager; employer required its shift man- 
agers to report all incidents of sexual harassment that 
the managers became aware of; at a dinner at worker's 
home another employee reported that the store manager 
had sent the employee a sexually inappropriate message; 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-26 


worker did not report the allegation to employer; and em- 
ployer terminated worker for cause for violating the em- 
ployer's policy, the worker's termination did not disqualify 
worker from receiving full temporary total disability ben- 
efits prior to reaching maximum medical improvement. 
Hawkins: v. McDonald's, 2014-NMCA-048, cert, denied, 
2014-NMCERT-002, 

Subsequent firing does not reduce employer's li- 
ability. — Where employee was’ injured on the job, was 
released by his doctor for limited work and offered a job 
by employer at a lower wage, was fired for, reasons unre- 
lated to the injury, and was later taken off work entirely 
by his doctor, employer was liable for the amount of the 
wage reduction for the period prior to employee being 
taken off work by his doctor, and was liable for tempo- 
rary total disability benefits thereafter for the period:pre- 
seribed in Subsection C. Lackey v. Darrell Julian Constr., 
1998-NMCA-121, 125 .N.M. 592;964 P.2d 153. 

Full benefits for terminated worker. — The worker 
was entitled to full benefits for the period between the date 
of the injury and the date on which she reached maximum 
medical improvement, even though the reason she was in- 
capable of returning to work prior to. maximum medical 
improvement was because she was terminated for miscon- 
duct, Ortiz v. BTU Block & Concrete Co., 1996-NMCA-09, 
122, N.M. 381, 925 P.2d 1. 

Overtime pay. — Because overtime pay is compensa- 
ble under Section 52-1-20 NMSA 1978, an injured worker 
is entitled to reduced temporary total disability ‘ ben- 
efits if an employer offers reduced overtime hours after 
the worker returns to work. The worker need not prove 
that the reduction in overtime hours was caused by the 
worker's disability. Baca v, Los'Lunas Cmty. Programs, 
2011-NMCA-008, 149 N.M. 198, 246 P.3d 1070. 

Where worker was employed at a housing and treat- 
ment center for mentally and physically disabled. per- 
sons; worker was sexually assaulted by a patient; prior 
to the assault, worker earned an. average weekly wage of 
$884.31, which included $455.86 in regular hourly wages 
and $428,965 in overtime pay; after the assault, worker was 
reassigned to a different facility where worker received 
less. overtime pay; the workers' compensation judge de- 
termined that worker was entitled to temporary total dis- 
ability benefits for the period worker was unable to work, 
but excluded overtime pay from the amount awarded, and 
denied worker's claim for temporary total disability ben- 
efits after worker returned to work, the workers' compen- 
sation judge erred in excluding overtime pay, worker was 
entitled to full temporary total disability benefits in the 
amount of worker's average weekly wage of $884.81. dur- 
ing the time worker was unable to work, and because the 
employer offered worker significantly less overtime hours 
after worker returned to work, worker was entitled to re- 
duced temporary total disability benefits in the amount 
of two-thirds the difference between worker's pre-injury 
average weekly wage and worker's post-injury wage until 
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worker reached maximum medical improvement, Baca v. 
Los Lunas Cmty. Programs, 2011-NMCA-008, 149 NM, 
198, 246 P.3d 1070. 

Eligibility after rehire by different. employer. — 
The term "employer" as used in this section refers to the 
employer at the time of injury; therefore, in the absence 
of an offer of work from the prior employer, acceptance of 
work at a subsequent employer does not trigger the termi- 
nation or reduction in TTD benefits under Subsections B or 
C, Grubelnik v: Four-Four, Inc., 2001-NMCA-056, 130 N.M. 
633, 29 P.3d 533, cert. denied, 180 N.M. 558, 28 P.3d 1099, 

Evidence not supporting temporary total disabil- 
ity. —,Where appellant testified that. he had sought and 
was refused employment in the carpenter trade when his 
prospective employer became aware of his disabled ‘con- 
dition; two witnesses who were, or had been, foreman:or 
superintendents in building construction testified that.in 
their opinion appellant could not secure employment as a 
carpenter because of his physical condition resulting from 
the accidental injury; one of two doctors testified he did not 
believe appellant could obtain employment as a carpenter; 
both doctors expressed the opinion that at the time of their 
last examination appellant could perform certain of the du- 
ties of a carpenter which could be done without climbing or 
the use of other than wide trestles; both doctors testified 
that appellant's injury had not reached maximum recov- 
ery; one doctor testified that the disability to the injured 
member at the time of the last examination was 50%, the 
other that it was 60% to the right leg from the hip down; 
they both testified that they had expected maximum re- 
covery within a period of 18 months, and that the ultimate 
partial permanent disability to the scheduled member was 
expected to be 25%, does not support the finding that .appel- 
lant was temporarily totally disabled for only 18 months. 
Rhodes v. Cottle Constr, Co., 1960-NMSC-130, 68 NM. 18, 
357 P.2d 672 (decided under former law), D 

Credits for payments after offers of employment. 
— Since evidence bearing on a worker's ability to return 
to work contradicted her testimony that she was unable to. 
carry out jobs offered by her employer, the employer was 
entitled to credits for payments made after its offers of 
suitable employment, Villanueva v, Sunday Sch. Bd. of S. 
Baptist Convention, 1995-NMCA-135, 121 N.M. 98, 908 
P,2d.791. 

Denial of benefits not supported by evidence. — 
Findings made in support of the determination to deny 
benefits for temporary total disability were not supported 
by substantial evidence where the medical evidence only 
supported a determination that claimant could have re- 
turned to light duty work but there was no evidence that 
light duty work was available to claimant on terms with 
which he was able to comply, Sanchez v, Molycorp, Inc., 
1992-NMCA-007, 113 N.M. 375, 826 P.2d 971 (decided un- 
der prior law). 

Law reviews. — For survey of 1990-91 workers’ com- 
pensation law, see 22 N.M.L. Rey. 845 (1992). 


52-1-26. Permanent partial disability. 


A. As a guide to the interpretation and application of this section, the policy and intent of this 
legislature is declared to be that. every person who suffers a compensable injury with resulting 
permanent partial disability should be provided with the opportunity to return to gerntu, employs 
ment as soon as possible with minimal dependence on compensation awards. 

B. As used in the Workers' Compensation Act, "partial disability" means a condition wharcuy 
a worker, by reason of i injury arising out of and in the course of employment, suffers a permanent 


impairment. 


C. Permanent partial disability shall be determined by daleTatin® the worker's impairment 
as modified by the worker's age, education and physical capacity, pursuant to Sections 52-1-26.1 
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through 52-1-26.4 NMSA 1978; provided that, regardless ‘of the actual calculation of impairment 
as modified by the worker's age, education and Physigal capacity, the percentage of disability 
awarded shall not exceed ninety-nine percent, 

D.. On or after the date of maximum medical impytheiigtit the worker's permanent partial dis- 
ability rating shall be equal to the worker's impairment and shall not be subject to the modifica- 
tions calculated pursuant,to Sections 52-1-26.1 through 52-1-26.4 NMSA 1978 if: 

(1) the worker returns to work at a wage at or above the worker's pre-injury wage; 

(2) the worker accepts employment with another employer at or above the worker's BEE: 
injury wage; 

(3) the employer makes a reasonable work offer, at or above the worker's pre-injury wage, 
within medical restrictions, if any, as stated by the health care provider pursuant to Section 52-1- 
49 NMSA 1978, and the worker rejects the offered employment; or 

(4) the worker i is terminated for misconduct connected with the employment that is un- 
related to the workplace accident; if the workers' compensation judge finds that an employer 
terminates the worker for pretextual reasons to avoid payment of benefits to the worker or as re- 
taliation against the worker for seeking benefits, the worker shall be entitled to modifier benefits 
and the employer shall be subject to penalties as set forth in Sections 52-1-28.1 and 52-1-28.2 
NMSA 1978. b 

E. Upon a finding that an employer has terminated a worker for pretextual reasons, the work- 
ers' compensation judge at the judge's discretion may also impose an additional fine, not to exceed 
ten thousand dollars ($10,000), on the employer, to be paid to the worker. ) 

F. In considering a claim for permanent partial disability, a workers' compensation judge shall 
not receive or consider the testimony of a vocational rehabilitation provider offered for the purpose 
of determining the existence or extent of disability. 

G. If there is a dispute between the parties regarding the reasonableness of the employer's 
work offer or the worker's refusal to return to work, the workers' compensation judge shall decide 
if the work offer or the worker's refusal to return to work is reasonable based on all of the circum- 
stances. 


History: 1978 Comp., § 52-1-26, enacted by Laws ANNOTATIONS 
1987, ch. 235, § 12; 1989, ch. 263, § 18; 1990 (2nd S.S.), 
ch. 2, § 11; 2017, ch. 32, § 2. I, GENERAL CONSIDERATION. 

Repeals and reenactments. — Laws 1987, ch. 235, Il. PROCEDURAL MATTERS. 
§ 12 repealed former 52-1-26 NMSA 1978, relating to tem- III. ILLUSTRATIVE CASES. 
porary total disability and enacted a new 52-1-26 NMSA, I. GENERAL CONSIDERATION, 
effective June 19, 1987. For present comparable provi- 
sions, see 52-1-25 NMSA 1978. Status as undocumented worker as a defense to 

Compiler's notes. — Laws 1987, ch. 235, § 54A, ef- payment of modifier benefits. — Employers who can- 
fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 not demonstrate good faith compliance with federal law 
which had formerly repealed this section effective July hi in the hiring process cannot use their workers’ undocu- 
1987. | mented status as a defense to continued payment of modi- 

The 2017 amendment, effective June 16, 2017, clari- fier benefits under the Workers' Compensation Act. Gon- 
fied the determination of an injured worker's permanent zalez v. Performance Painting, Inc., 20138-NMSC-021, rev'g 
partial disability rating, provided the workers' compensa- 2011-NMCA-025, 150.N.M. 306, 258 P.3d 1098. 
tion judge with the authority to impose certain fines and Status as undocumented worker was not a de- 
with the responsibility of settling certain disputes be- fense to payment of modifier benefits. — Where, 
tween the parties regarding return to work; in Subsection when worker, who was an undocumented immigrant, was 
C, after "modified by", deleted "his" and added "the work- initially hired by employer as a painter's helper, employer 
er's" in Subsection D, deleted "If", after "maximum medi- failed to follow appropriate hiring procedures as required 
cal improvement'", deleted "an injured worker returns to by federal law, and failed to fill out an I-9 form and keep 
work at a wage equal to or greater than the worker's pre- it on file for the requisite time; worker was permanently 
injury wage", and after "NMSA 1978", added "if"; added partially disabled when worker fell off a ladder; employer 
Paragraphs F(1) through F(4); added a new Subsection E offered worker a job with modified duty that took into 
and redesignated former Subsection E as Subsection F; account worker's injury-related restrictions; and worker 
and added Subsection G. was unable to complete a new job application, which in- 

The 1990 (2nd S.S.) amendment, effective Janu- cluded verification of worker's eligibility for employment, 
ary 1, 1991, added "permanent" in the catchline and in because worker could not produce a social security card, 
Subsection B; deleted "and is unable to some percentage employer could not use worker's undocumented status as 
extent to perform any work for which he is fitted by age, a defense to continued payment of modifier benefits. Gon- 
education, and training" following "impairment" in Sub- zalez v, Performance Painting, Inc., 2018-NMSC-021, rev'g 
section B; rewrote Subsection C; and added Subsections 2011-NMCA-025, 150 N.M. 306, 258 P.3d 1098. 
D and E. op 
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Application to undocumented, illegal immigrants. 
— Subsections C and D of Section 52-1-26 NMSA 1978 do 
not apply to cases involving workers with undocumented, 
illegal immigration status. Gonzalez v. Performance Paint- 
ing, Inc., 2011-NMCA-025, 150 N.M. 306, 258 P.3d 1098, 
rev'd, 2013-NMSC-021, 

Where worker was an undocumented worker who pro- 
vided a false social security number on an employment 
application with employer; employer did not ask worker 
to produce a social security card, investigate the worker's 
status, or complete an employment verification form; em- 
ployer had no reason to believe worker was an undocu- 
mented worker during the time worker worked for em- 
ployer; and the workers' compensation judge awarded 
worker partial disability benefits, worker was not entitled 
to modifier benefits because employer was legally forbid- 
den by the Immigration Reform and Control Act of 1986, 8 
U.S.C. § 1324, to rehire worker because worker was an un- 
documented, illegal immigrant. Gonzalez v. Performance 
Painting, Inc., 2011-NMCA-025, 150 N.M. 306, 258 P.3d 
1098, rev'd, 2013-NMSC-021. 

Workers' compensation judge properly denied 
modifier benefits where worker knowingly pro- 
vided false identification documents. — Where 
worker filed for workers' compensation benefits following 
a work-related accident while employed with defendant's 
construction company, the district court did not err in de- 
nying worker's modifier benefits when worker knowingly 
presented false identification documentation while filling 


out his employment eligibility verification forms, because; 


employer reasonably relied upon worker's representations 
and there was no reasonable basis for employer to have 
known worker was undocumented. Melendez v. Salls Bros. 
Constr, Inc,, 2018-NMCA-028. 

Employer and workman (worker) must comply 
with spirit of this act, i.e., a common sense concept of 
fairness in the view of a subjective eye that reviews the 
facts. Purcella v. Navajo Freight Lines, 1980-NMCA-182, 
95 N.M. 306, 621 P.2d 528, overruled on other grounds by 
Varos v. Union Oil Co. of Cal., 1984-NMCA-091, 101 N.M. 
7138, 688 P.2d 31. 

Compensation benefits are not based on physical 
injury itself but on disability produced by the injury 
and a claim for workmen's (workers') compensation is 
properly denied where there is a failure to establish that 
the claimant's wage-earning ability had been decreased as 
a result of the alleged accidental injury. Gallegos v, Ken- 
nedy, 1968-NMSC-170, 79 N.M. 590, 446 P.2d 642; Anaya 
v. N.M. Steel Erectors, Inc., 1980-NMSC-057, 94 N.M. 370, 
610 P.2d 1199; Cardenas v. United Nuclear Homestake 
Partners, 1981-NMCA-117, 97 N.M. 46, 636 P.2d 317. 

Disability necessary for compensation. — To en- 
title an injured workman (worker) to compensation, im- 
pairment is not enough; there must be disability. Pacheco 
v. Springer Corp., 1972-NMCA-044, 83 N.M. 622, 495 P.2d 
800. 

In order to be entitled to an award of compensation ben- 
efits a workman (worker) must not only suffer a physical 
impairment, but also be unable to perform work. Cardenas 
v, United Nuclear Homestake Partners, 1981-NMCA-117, 
97 N.M. 46, 636 P.2d 317, 

Disability is defined in terms of inability to per- 
form usual tasks of his employment or work for which 
the workman (worker) is fitted. Anaya v. Big Three Indus., 
Inc., 1974-NMCA-027, 86 N.M, 168, 521 P.2d 180, 

The primary test for disability is the capacity to 
perform work. Medina v. Zia Co., 1975-NMCA-187, 88 
N.M, 615, 544 P.2d 1180, cert. denied, 89 N.M. 6, 546 P.2d 
71 (1976); Klindera v. Worley Mills, Inc., 1981-NMCA-104, 
96 N.M. 743, 684 P.2d 1295, cert. denied, 97 N.M. 140, 637 
P.2d 671. 

Change in primary test of disability. — The 1963 
amendment of the 1959 definition changed the primary 
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test of disability from wage-earning ability to capacity to 
perform work as delineated in the section. Medina v, Zia 
Co., 1975-NMCA-187, 88 N.M. 615, 544 P.2d 1180, cert. 
denied, 89 N.M. 6, 546 P.2d 71 (1976); Smith v. Trailways 
Bus Sys., 1981-NMCA-041, 96 N.M. 79, 628 P.2d 324 (de- 
cided under former law). , 

Two tests in definition of disability. — The defini- 
tion of total and partial disability under Section 52-1-24 
NMSA 1978 (now Section 52-1-25 NMSA 1978)and this 
section contain two tests: (1) the workman (worker) must 
be totally or partially unable to perform the work he was 
doing at the time of the injury, and (2) he must be wholly 
or partially unable to perform any work for which he is 
fitted. Medina v. Zia Co., 1975-NMCA-187, 88 N.M. 615, 
544 P.2d 1180, cert. denied, 89 N.M. 6, 546 P.2d 71 (1976); 
Aranda v. Miss. Chem. Corp., 1979-NMCA-097, 93 N.M. 
412, 600 P.2d 1202, cert. denied, 93 N.M. 683, 604 P.2d 
821; Schober v. Mountain Bell Tel., 1980-NMCA-113, 96 
N.M. 376, 630 P.2d 1231; Smith v. City of Albuquerque, 
1986-NMCA-113, 105 N.M. 125, 729 P.2d 1379. 

Showing of two things necessary for partial dis- 
ability. — To be partially disabled under this section 
plaintiff contends there must be a showing of two things: 
(1) an inability, to some percentage extent, to perform the 
usual work the workman (worker) was performing when 
injured and (2) an inability, to some percentage extent, 
to perform any work for which the workman (worker) is 
fitted. Cordova v. Union Baking Co., 1969-NMCA-037, 80 
N.M. 241, 453 P.2d 761. 

Partial disability i is measured by the extent to which 
the worker is unable to perform work for which he or she 
was fitted before the injury; if the jobs for which a worker 
is fitted are reduced in number, then the worker's percent- 
age of disability is increased. Barnett & Casbarian, Inc. v, 
Ortiz, 1992-NMCA-071, 114 N.M. 322, 838 P.2d 476. 

‘Qualifications to be "fitted" for job. — The workers' 
compensation judge could properly find that employee 
who had entered post-injury job was fitted for the job if 
he possessed strong qualifications in some areas and was 
passable in other areas in which he could improve with 
experience and training. Barnett & Casbarian, Inc, v. Or- 
tiz, 1992-NMCA-071, 114 N.M. 322, 888 R.2d 476. 

Worker not disabled until unable to work. — 
Where a worker is able to, and does, perform the work she 
was doing at the time of an injury, albeit with constant 
pain, as well as work for which she is fitted by her train- 
ing and experience, and files her claim for compensation 
well within the time limitation after she knows or has 
reason to know she has suffered a compensable injury 
when so advised by her own doctor, she is not disabled 
until she is unable to work. Sedillo v, Levi-Strauss Corp., 
1982-NMCA-069, 98 N.M. 52, 644 P.2d 1041, cert. denied, 
98 N.M. 336, 648 P.2d 794. 

If a workman (worker) is partially unable to per- 
form the work he was doing at the time of injury be- 
cause of weight lifting limitations, but is totally able. to 
perform work for which he is fitted and does not return to 
work, the workman (worker) is not entitled to compensa- 
tion, Medina v. Zia Co., 1975-NMCA-137, 88 N.M, 615, 544 
P,2d 1180, cert. denied, 89 N.M. 6, 546 P.2d 71 (1976). 

Finding that worker is no longer disabled means 
that she has the capacity to perform work in the sense 
that she is wholly able to perform the usual tasks in the 
work she was performing at the time of her injury, and is 
wholly able to perform any work for which she is fitted 
by age, education, training, general physical and mental 
capacity and previous work experience. Klindera v, Worley 
Mills, Inc, 1981-NMCA-104, 96 N.M. 748, 634 P.2d 1295, 
cert. denied, 97 N,M, 140, 637 P.2d 571. 

Evidence of other disability awards. — Evidence 
of disability awards received by a claimant under other 
statutory laws are generally inadmissible to establish 
the extent and degree of disability of the claimant in a 
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workers' compensation action. Trujillo v. City of Albuquer- 
que, 1993-NMCA-114, 116 N.M. 640, 866 P.2d 368, cert. 
denied, 116 N.M. 364, 862 P.2d 1223, 

Not entitled to compensation where totally able 


partially unable to perform the work he was doing at the 
time of injury because of weight lifting limitations, but is 
totally able to perform work for which he is fitted and does 
not return to work, the workman (worker) is not entitled 
to compensation. Medina v. Zia Co.; 1975-NMCA-137, 88 
N.M. 615, 544 P.2d 1180, cert. denied, 89 N.M. 6, 546 P.2d 
71 (1976). 

Worker must be capable of performing work. — It 
is implicit in the language of this section that the legisla- 
ture intended that where a worker is given a release to 
return to work, the release anticipates that the worker re- 
turn to the type of work he was doing prior to the accident 
or work which he or she is otherwise physically capable 
of performing. If the work involves duties:which are more 
strenuous than those involved in his prior work assign- 
ment, and the worker remains injured, the new duties 
must involve work he is capable of performing. The em- 
ployer cannot offer any work that has the same pre-injury 
wage, and thereby make the worker ineligible to receive 
disability benefits, even though the worker is unable to 
perform the work. Garcia v. Borden, Inc., 1993-NMCA-047, 
115 N.M. 486, 853, P.2d 737, cert. denied, 115 N.M. 409, 
852 P.2d 682, 

Where workman (worker) unable to obtain only 
kind of work ever known. — If a workman (worker), 
even though only partially disabled, is unable to obtain 
the only kind of work he has ever known, he is therefore 
entitled to total disability. Churchill v. City of Albuquer- 
que, 1959-NMSC-101, 66 N.M. 325, 347 P.2d 752. 

Loss in earning capacity. — A finding that plaintiff 
did not suffer a loss in earning capacity is not determina- 
tive on the issue of disability. Chavira v..Gaylord Broad. 
Co,, 1980-NMCA-154, 95 N.M. 267, 620 P.2d 1292, cert. 
denied, 95 N.M. 299, 621 P.2d 516, overruled on other 
grounds by Chapman v. desco, Inc., 1982-NMCA-144, 98 
N.M. 707, 652 P.2d 257. 

Where disability causes employee to quit job. — 
Where an employee's disability or inability to perform his 
former job on production causes him to quit the job, for pur- 
poses of determining his rights to compensation benefits, 
the employee did not voluntarily leave his employment. 
Aranda v. Mississippi Chem. Corp,, 1979-NMCA-097, 93 
N.M. 412, 600 P.2d 1202, cert. denied, 93 N.M. 683, 604 
P.2d 821. 

Evidence of termination of employment is strong 
evidence that the claimant was totally incapacitated, but 
it may be overcome by considerations of claimant's other 
training, experience, his educational background and the 
fact that his injury was not so serious as to prevent his 
satisfactorily performing his job for approximately a year 
and a half after the jury's verdict. Churchill v. City of Al- 
buquerque, 1959-NMSC-101, 66 N.M. 325, 347 P.2d 752 
(decided under former law). 

Permanent partial disability caleplated pursuant 
to statutory formula. — Even if a worker can still per- 
form the duties of his or her job, the worker may still be 
entitled to compensation for a "permanent impairment". 
Permanent partial disability is calculated pursuant to 
the statutory formula of Subsection C of this section, 
and not in accordance with the worker's ability or inabil- 
ity to function at work. Smith v. Arizona Pub. Serv, Co., 
2003-NMCA-097, 184 N.M. 202, 75 P.3d 418, cert, denied, 
2003-NMCERT-008, 134 N.M. 71, 74 P.3d 600. 

A claim for compensation for partial disability is 
properly denied where there is a failure to establish 
that the claimant has been to some percentage-extent dis- 
abled as defined by this section. Pacheco v, Springer Corp., 
1972-NMCA-044, 83 N.M. 622, 495 P.2d 800. 
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Certain percentage of functional disability is not 
necessarily the same percentage of disability attributable 
to an injury under the Workmen's (Workers') Compensa- 
tion Act. Hales v. Van Cleave, 1967-NMCA-006, 78 N.M. 
181,429 P.2d 379, cert. denied, 78 N.M. 198, 429 P.2d 657. 

Impairment not necessarily disability. — Compen- 
sation, apart from the scheduled injury section, is based on 
disability to work, and a physical impairment is not neces- 
sarily a "disability" under the section. Pacheco v. Springer 
Corp., 1972-NMCA-044, 83 N.M, 622, 495 P.2d 800. 

Preexisting physical impairment. — The legisla- 
ture, in enacting Sections 52-1-26 to 52-1-26.4 NMSA 
1978, intended that when. a worker suffers from a pre- 
existing physical impairment, which combines with the 
impairment attributable to the work-related injury to 
produce disability, this impairment must be included in 
the determination of the impairment rating to be used to 
determine a worker's permanent partial disability. Leo v. 
Cornucopia Restaurant, 1994-NMCA-099, 118 N.M. 354, 
881 P.2d:714, cert. denied, 118 N.M. 4380, 882 P.2d 21. 

Nondisabling pain does not constitute com- 
pensable injury under the New Mexico Workmen's 
(Workers') Compensation Act. Gomez v. Hausman Corp., 
1971-NMCA-173, 83 N.M. 400, 492 P.2d 1263, cert. denied, 
83 N.M. 395, 492 P.2d 1258 (1972), 

Employee unable to "double over" consecutive 


is assigned some overtime work occasionally and is un- 
able to perform, he may not be partially disabled. But an 
employee assigned to "double over," that is, remain on the 
job for a second eight-hour shift whenever requested to do 
so by his employer, who is able to perform his regularly 
assigned work yet unable to "double over" is partially dis- 
abled to some percentage. Perez v. International Minerals 
& Chem. Corp., 1981-NMCA-022, 95 N.M.:628, 624 P.2d 
1025, cert. denied, 95 N.M. 669, 625 P.2d 1186. 

Total and partial two segments of disability con- 
tinuum. — Section 52-1-24 NMSA 1978 (now Section 52- 
1-25 NMSA 1978) and this section establish a continuum 
from zero to total disability through all percentages of 
partial disability; partial and total disability are therefore 
not two separate concepts or issues but two segments of 
one disability continuum. Maes v. John C. Cornell, Inc., 
1974-NMCA-061, 86.N.M. 393, 524 P.2d 1009. 

No different measure of proof for total and par- 
tial disability. — Because the legislature saw fit to de- 
fine total disability and partial disability in separate sec- 
tions (Section 52-1-25 NMSA 1978 and this section) does 
not justify:a differing measure of proof. Roybal v. County 
of Santa Fe, 1968-NMSC-073, 79 N.M: 99, 440 P.2d 291. 

Termination from post-injury employment. — A 
worker's termination from post-injury employment does 
not disqualify the worker from receiving permanent 
partial disability benefits and statutory-based modi- 
fier benefits after the worker's termination for cause. 
Hawkins v. McDonald's, 2014-NMCA-048, cert. denied, 
2014-NMCERT-002. 

Where worker, who suffered a job-related accident while 
working at a fast food restaurant, was released to return 
to work with a twenty-pound weight lifting limitation; 
employer ‘provided worker a job as a shift manager; em- 
ployer required its shift managers’to report all incidents 
of sexual harassment that the managers became aware 
of; at a dinner at worker's home another employee told 
worker that the restaurant manager had sent the em- 
ployee a sexually inappropriate message; worker did not 
report the allegation to employer; employer terminated 
worker for cause for violating the employer's policy; there 
were no permanent jobs at a fast food restaurant that 
could be done with worker's weight lifting limitation; af- 
ter worker reached maximum medical improvement em- 
ployer did not make any employment offer, worker was 
unemployed, and worker took classes to get an education 
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so that worker could get a job, worker was not voluntarily 
unemployed and worker's termination did not disqualify 
worker from receiving permanent partial disability ben- 
efits along with the statutory-based modifier benefits. 
Hawkins v. McDonald's, 2014-NMCA-048, cert. denied, 
2014-NMCERT-002. 

Effect of post-injury employment, — The exis- 
tence of post-injury employment does not: necessarily 
disqualify the workman (worker) from disability benefits. 
Schober v. Mountain Bell Tel., 1980-NMCA-113, 96.N.M, 
376, 680: P.2d 1231; Bower v. Western Fleet Maintenance, 
1986-NMCA-091, 104 N.M. 731, 726 P.2d 885. 

Post-injury employment is evidence going to the ques- 
tion of whether a disability exists, but compensation for 
disability depends on the inability to perform some’ of 
the work for which the workman (worker) is fitted, not 
on whether or not the workman (worker) is employed. 
Schober v. Mountain. Bell Tel., 1980-NMCA-113, 96 N.M, 
376, 630 P.2d 1231, 

Even though employee, injured’ while employed as a 
carpenter, had returned to fulltime employment as a po- 
lice officer, the employee may be found to be permanently, 
partially disabled, as this section allows benefits where an 
emplayee is unable to perform some of the work for which 
he is fit. Jaramillo v. Kaufman Plumbing & Heating Co., 
1985-NMSC-089, 103 N.M. 400, 708 P.2d 312, 

Post-injury unrelated illness. — This section does 
not provide authority for the trial court to consider a post- 
injury unrelated illness in awarding compensation. Clav- 
ery v. Zia Co,, 1986-NMCA-056, 104 N.M. 321,.720 P.2d 
1262. 

Temporary disability is that which myers for a 
limited time only while the workman (worker) is un- 
dergoing treatment, anticipating that eventually there 
will be either complete recovery or an impaired bodily 
condition which is static. Smith v. Trailways Bus Sys., 
1981-NMCA-041, 96:'N.M. 79, 628 P;2d 324, cert. denied, 
96 N.M. 116, 628 P.2d 686. 

Employer cannot have failed or refused to pay 
compensation until such time as the injured workman 
(worker) "is disabled to some percentage-extent to per- 
form the usual tasks in the work he was performing at 
the time of his: injury and is unable to some percentage- 
extent to perform any work for which he is fitted by age, 
education, training, general physical and mental capacity 
and previous work experience." Gomez v. Hausman Corp., 
1971-NMCA-173,'83 N.M. 400, 492 P.2d 1263, cert. denied, 
83 N.M, 395, 492 P.2d 1258 (1972). 

Absent fraud, no credit for overpayment of mi- 
nor amount. — Where defendants made absolutely no 
allegation that plaintiff defrauded them or was otherwise 
unjustly enriched, and where plaintiff has been overpaid 
by only approximately $42.00, this was not an appropriate 
case for credit for overpayments; Bower v. Western Fleet 
Maintenance, 1986- NMCA-091, 104 N.M. 731, 726 Pad 
885. 

Voluntary unemployment or underemployment. 
— Ifa worker returns to work on or after the date of maxi- 
mum medical improvement and earns a wage at least as 
great as the worker's pre-injury wage, then the age, edu- 
cation, and physical capacity modifications are not consid- 
ered in computing the percentage of partial disability. A 
worker can not-evade this provision by, voluntary unem- 
ployment-or underemployment. Jeffrey v. Hays Plumbing 
& Heating, 1994-NMCA-071, 118 N.M. 60, 878 P.2d 1009. 

A worker may take reasonable action that pre- 
cludes an employer from making a return-to-work of- 
fer and remain eligible for modifier-based permanent partial 
disability benefits. Cordova v. KSL-Union, 2012-NMCA-083, 
285 P.3d 686, cert. denied, 2012-NMCERT-007, 

Voluntary retirement was reasonable. — Where 
worker was temporarily, totally disabled; employer gave 
worker a modified-duty job at worker's pre-injury wage 
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fromthe date of workers' accident to the date of worker's 
voluntarily retirement; worker retired when worker be- 
came eligible for maximum union retirement benefits, 
before worker reached maximum medical improvement; 
in order to remain entitled to receive a union retirement 
pension, worker was required to terminate employment 
with employer effective as of the date worker retired and 
worker was prohibited from working as a union mem- 
ber at any time thereafter; worker was unable to per- 
form the type of heavy duty work for which worker was 
qualified due to worker's injuries; and worker's injuries 
impeded worker's ability to return to work at a non- 
union job after worker's retirement, worker's decision 
to retire was reasonable and worker was not precluded 
from receiving modifier-based permanent partial disabil-. 
ity benefits because worker decided to retire. Cordova v. 
KSL-Union, 2012-NMCA-083, 285 P.3d 686, cert. denied, 
2012-NMCERT-007. 

While incarcerated, an employee is entitled to 
continue to receive permanent partial disability ben- 
efits in accordance with his impairment rating but is not 
entitled to receive benefits based on the statutory modi- 
fication of that rating. Connick v. County of Bernalillo, 
1998-NMCA-060, 125 N.M. 119, 957 P.2d 1153. 

Refusal of worker to accept job offers. — Where 
worker, who was employed as a school’ bus driver and 
who injured worker's back and shoulder, was released to 
return to work under a light level of duty; employer of- 
fered worker worker's former school bus driver position, 
which worker refused due to worker's concern about driv- 
ing a school bus while on prescribed medication; employer 
then offered worker a crossing guard position, which 
worker refused because of pain in worker's shoulder; and 
worker's physician subsequently discovered that worker 
had a torn rotator cuff and put worker off work, worker 
did not unreasonably reject employers' job offers because 
worker's release to return to work was premature and 
worker was unable to perform either the bus driver posi- 
tion or the crossing guard position, and worker remained 
eligible for modifier benefits. Ruiz v. Los Lunas Pub. Sch., 
2013-NMCA-085. 

It does not follow that the provisions of Section 52-1-26D 
NMSA 1978 are triggered whenever the employer offers a 
job at a wage equal to or greater than the worker's pre- 
injury wage. Rejection of the employer's offer does not nec- 
essarily mean that the worker is voluntarily unemployed 
or underemployed. An offer rejected by the employee trig- 
gers the adjustment provided by Section 52-1-26D NMSA 
1978 only if the rejection was unreasonable. Jeffrey v. 
Hays Plumbing & i, as 1994-NMCA-071, 118 N.M. 60, 
878 P.2d 1009. 


II. PROCEDURAL MATTERS. 


“Rate of compensation in effect on date of dis- 
ability applies, not the date of the accident. Purcella 
v. Navajo Freight’ Lines, 1980-NMCA-182, 95 N.M. 306, 
621 P.2d 523, overruled by Varos v. Union Oil Co. of Cal., 
1984-NMCA-091, 101 N.M. 713, 688 P.2d 31. 

Plaintiff must establish that he was totally or 
partially unable to perform the work he was doing at 
the time of the injury, and in addition thereto, he must 
establish that he was totally or partially unable to per- 


‘form any work for which he was fitted. Medina v. Zia Co., 
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1975-NMCA-137, 88 N.M. 615, 544 P.2d 1180, cert. denied, 
89 N.M. 6, 546 P.2d 71 (1976). 

Doctor's opinion testimony was substantlea evi- 
dence for a finding of 80% partial permanent disability. 
Roybal v. County of Santa Fe, 1968- NMSC-073, 79 N.M. 
99, 440 P.2d 291. 

An opinion as to medical disability does not re- 
solve question of disability under Workmen's (Work- 
ers') Compensation Law, Disability, at the time of 
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plaintiffs accidental injury, was defined in terms of being 
able to perform the usual tasks of plaintiff's work or of 
being able to perform any work for which he was fitted by 
age, education, training, physical and mental capacity and 
experience, Goolsby v, Pucci Distrib. Co., 1969-NMCA-012, 
80 N.M. 59, 451 P.2d 308. 

Ability to perform established By worker's testi- 
mony. — Disability is measured by the ability to perform 
work. Medical testimony on this issue is not necessary and 
sometimes is not even helpful. Ability to perform work 
may be established by plaintiff's testimony. Grudzina v. 
N.M. Youth Diagnostic & Dev. Ctr, 1986-NMCA-047, 104 
N.M. 576, 725 P.2d 255, cert. denied, 104 N.M. 460, 722 
P.2d 1182. 

Evidence of impairment to nonscheduled mem- 
ber required. — Even though there was evidence that 
the employee suffered an injury to a nonscheduled mem- 
ber in the form of disabling pain to her neck, since.there 
was no evidence establishing an impairment, there was 
no evidence to support an award for permanent partial 
disability, Jurado v. Levi Strauss & Co., 1996-NMCA-112, 
122 N.M. 519, 927 P.2d 1057. 

Determination of degree of disability in work- 
men's (workers') compensation cases is generally 
a matter for the trial court, and absent misapplication 
of the law or a lack of substantial evidence, an appel- 
late court should not substitute its judgment for that 
of the trial court. Marez v. Kerr-McGee Nuclear Corp., 
1978-NMCA-128, 93 N.M. 9, 595 P.2d 1204, cert. denied, 
92 N.M. 1532, 591 P.2d 286 (1979). 

Determination of degree of disability. — The deter- 
mination of the degree of disability is a question of fact for 
the fact finder; if there is substantial evidence to support 
the finding, an appellate court is bound thereby. Gonzales 
v. Bates Lumber Co,, 1981-NMCA-052, 96 N.M. 422, 631 
P.2d 328. 

Disability question properly submitted to jury. 
— Unless the trial court can say that claimant is not to- 
tally and permanently disabled as a matter of law, the 
question is properly submitted to the jury. Ruiz v. Hedges, 
1961-NMSC-112, 69 N.M, 75, 864 P.2d 136 (decided under 
former law). 


III. IULUSTRATIVE CASES. 


Evidence establishing partial disability. — That 
plaintiff could not lift heavy items, he experienced con- 
tinuous back pain even while wearing a back brace, his 
left leg was weak and ached, and he couldn't touch one or 
more:of his toes on his left foot because of pain established 
that to some percentage extent he was unable to perform 
“any work" for which he was fitted and therefore partially 
disabled. Cordova v, Union Baking Co., 1969-NMCA-037, 
80 N.M. 241, 453 P.2d 761. 

There was substantial evidence to support the trial 
court's finding that plaintiff, paralyzed in a work-related 
accident, was totally unable to perform the work which 
he was doing at the time of the injury and 99 percent un- 
able to perform any work for which he was fitted. Bower 
v. Western Fleet Maintenance, 1986-NMCA-091, 104 N.M. 
731, 726 P.2d 885. 

Where the doctor has testified that claimant is "medi- 
cally" 100% disabled from driving a school bus and, fur- 
ther, that he is 80% incapacitated from doing any other 
work for which he is qualified, the evidence is substantial 
to support the finding of 80% partial permanent disability. 
Ortega v. N.M. State Hwy. Dep't, 1966-NMSC-250, 77 N.M. 
185, 420 P.2d 771. 

Disability based on allergy. — The condition of being 
physically affected by the presence ofa certain substance is 
a permanent condition, if the susceptibility is permanent. 
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Schober v. Mountain Bell Tel.,.1980-NMCA-113, 96 N.M. 
376, 630 P.2d 1231. 

Evidence not supporting that claimant should 
have known of injury. — Where there was no evidence 
that plaintiff's pain prevented him, in any manner what- 
soever, from performing all of the duties of his job until 
January 15, 1970, just as he had prior to the accident, 
there was no suggestion in the evidence that the plain- _ 
tiff did not earn the wages paid him after the accident, it 
followed that there was no failure or refusal to pay com- 
pensation prior to January 15, 1970, and the trial court's 
finding that the plaintiff knew at all times, or by the ex- 
ercise of reasonable diligence should have known, that he 
suffered a compensable injury on July 27, 1966, was not 
supported by substantial evidence and, therefore, was er- 
roneous. Gomez v. Hausman Corp., 1971-NMCA-1738, 838 
N.M. 400, 492 P.2d 1268, cert. denied, 83 N.M. 395, 492 
P.2d 1258 (1972), 

Finding of disability is not foreclosed by fact that 
appellee has been working driving a school bus, even 
though he should not be doing so because of injurious ef- 
fects of such activity on him, Oretega v. N.M. State Hwy. 
Dep't, 1966-NMSC-250, 77 N.M. 185, 420 P.2d 771. 

A finding of 40% disabled under this section is not 
erroneous where plaintiff, whose job involved lifting 
heavy objects, suffered a ruptured lumbar disc, would not be 
able to perform his old duties unless he had both discs fused, 
could only do sedentary work such as answering phones, 
and was generally disabled as to the first test of this section 
- the extent to which he was able to perform the usual tasks 
at the time of his injury - and also under the second test 
- the extent to which he was unable to perform any work 
to which he is fitted by training, etc. - the defendant was in 
pain, the chances of improvement were nil, and the plaintiff 
would be barred from jobs in his field when they came up. 
Barger v. Ford Sales Co., 1976-NMCA-014, 89 N.M. 25, 546 
P.2d 873, cert. denied, 89 N.M. 206, 549 P.2d 284. 

A finding of 25% partial disability. — Substantial 
evidence supported the judge's finding of twenty-five per- 
cent permanent partial disability, assuming the judge on 
remand decided that determination could be made prior 
to completion of vocational rehabilitation. Moveover, the 
judge: could allow credit for overpayment if he decided 
that the determination of permanent partial disability 
was appropriate at that time and before completion of vo- 
cational rehabilitation. Easterling v. Woodward Lumber 
Co,, 1991-NMCA-036, 112 N.M. 32, 810 P.2d 1252. 

Disability result of first of two accidents. — There 
was sufficient evidence to support the finding that the dis- 
ability to a worker's arm was the result of the first of two acci- 
dents, since surgery was planned before the second accident, 
and since a number of maladies, including numbness and tin- 
gling, preexisted the second accident, Rodriguez v. McAnally 
Enters., 1994-NMCA-025, 117 N.M. 250, 871 P.2d 14. 

Law reviews. — For annual survey of New Mexico law 
relating to workmen's compensation, see 13 N.M.L. Rev. 
495 (1983). 

For article, "The Role of the Vocational pees in Work- 
er's Compensation Cases," see 14 N.M.L. Rev. 483 (1984). 

For annual survey of New Mexico Workers' Compensa- 
tion Law, see 20 N.M.L. Rey, 459 (1990). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation §§ 263 to 294, 381, 382. 

Admissibility of opinion evidence as to employability on 
issue of disability in health and accident insurance and 
workers' compensation cases, 89 A.L,R.3d 783. 

99 C.J.S. Workmen's Compensation §§ 299, 302 to 304; 
101 C.J.S. Workmen's Compensation §§ 850, 854, 860, 967. 
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52-1-26.1. Partial disability determination; calculation of modifications. 


A. For the purpose of‘determining the percentage of disability pursuant to Section 52-1-26 
NMSA 1978, impairment shall constitute the base value. 

B. The appropriate values for the age modification, as determined in Section 52-1-26.2 NMSA 
1978, and the education modification, as determined by Section 52-1-26.3 NMSA 1978, shall ‘be 
added. together, If this sum is less than zero, the sum shall be deemed to be zero for the purposes 
of this calculation. This sum shall be multiplied by the appropriate value of the physical capacity 
modification, determined in Section 52-1-26.4 NMSA 1978. 

C.. The product calculated in Subsection B of this section shall be added to the base value. This 


sum represents the percentage of unscheduled partial disability to be awarded. 


History: 1978 Comp., § 52-1-26.1, enacted by Laws 
1990 (2nd S.S.), ch. 2, § 12. 

Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 163 
made Laws 1990 (2nd §,8.), ch. 2, § 12 effective January 1, 
1991, 


ANNOTATIONS 


Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992), 


52-1-26.2. Partial disability determination; age modification. | 


A. The range of the age modification is one to five. The modification is based upon the worker's 


age at the time of the disability rating. 
B. For a worker who is: 


(1) forty-four years old or younger, one point shall be awarded; — 
(2) forty-five to forty-nine years old, two points shall be awarded; 

(3) fifty to fifty-four years old, three points shall be awarded; 

(4) fifty-five to fifty-nine years old, four points shall be awarded; and 
(5) sixty years old or older, five points shall be awarded. 


History: 1978 Comp., § 52-1-26.2, enacted by Laws 
1990 (2nd S.S.), ch. 2, § 13; 2001, ch. 87, § 2. 

The 2001 amendment, effective July 1, 2001, changed 
the range of age modification from."zero to four" to "one 
to five" in Subsection A and increased the point values by 
one throughout Subsection B. 


on the basis of the worker's age at the time of the disabil- 
ity rating by the worker's compensation judge, not on the 
date she reached "maximum medical improvement." Le- 
vario v. Ysidro Villareal Labor Agency, 1995-NMCA- 133, 
120 N.M. 734, 906 P.2d 266. 

Law reviews. — For survey of 1990-91 workers’ com- 


ANNOTATIONS, pensation law, see 22 N.M.L. Rev. 845 (1992), 


Time for determination of age modification 
points. — Age modification points were properly assigned 


52-1-26.3. Partial disability determination; education modification. 


A. The range of the education modification is one to eight. The modification shall be based 
upon the worker's formal education, skills and training at the time of the disability rating. 

B. A worker shall be awarded points based on the formal education that the worker has re- 
ceived. A worker who: 

(1) has completed no higher than the fifth grade shall be awhtdéd three points; ° 

(2) has completed the sixth grade but has completed no higher than the eleventh grade 
shall be awarded two points; 

(3) has completed the twelfth grade or has obtained a high school aquivaleney credential 
but has not completed a college degree shall be awarded one point; and 

(4) has completed a college degree or more shall receive zero points. 

C. A worker shall be awarded points based upon the worker's skills. Skills shall be measured 
by reviewing the jobs that the worker has successfully performed during the ten years preceding 
the date of disability determination. For the purposes of this section,."successfully performed" 
means having remained on the job the length of time necessary to meet the specific vocational 
preparation (SVP) time requirement for that job as established in the dictionary of occupational 
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52-1-26.4 WORKERS' COMPENSATION 52-1-26.4 


titles published by the United States department of labor. The appropriate award of points shall 
be based upon the highest SVP level demonstrated by the worker in the performance of the jobs 
that the worker has successfully performed in the ten-year a preceding the date of disability 
determination, as follows: 

(1) aworker with an SVP of one to een shall be awarded. folie points; 

(2) a worker with an SVP of three to four shall be awarded three points; 

(3) a worker with an SVP of five to six shall be awarded two points; and 

(4) aworker with an SVP of seven:to'nine shall be awarded one point. 

D. Aworker shall be awarded points based upon the training that the worker has received. A 
worker who cannot competently perform a specific vocational pursuit shall be awarded one point. 
A worker who can perform a specific vocational pursuit shall not receive any points. 

EK. The sum of the points awarded the worker in Subsections B, C and D of this section shall 
constitute the education modification. 


History: 1978 Comp., § 52-1-26.3, enacted by Laws 1978 for purposes of modification of a compensation order, 


1990 (2nd S.S.), ch. 2, § 14; 2001, ch, 87, § 3; 2015, ch. refers to a worker's physical condition and does not in- 
122, § 20. clude the education modifier used pursuant to this section 
The 2015 amendment, effective July 1, 2015, re- to determine disability rating. Herrera v. Quality Imports, 
placed "GED certificate" with "high school equivalency 1999-NMCA-140, 128 N.M. 300, 992 P.2d 313. 
credential" relating to worker's compensation benefits; in Worker could not "competently perform". — Since 
the introductory sentence of Subsection B, after "formal the worker's residual physical capacity had been classi- 
education", deleted "he" and added, "that the worker"; in fied as “light,” he could not "competently perform" any 
Paragraph (3) of Subsection B, after "obtained a", deleted of his previous vocations, and there was insufficient evi- 
"GED certificate" and added "high school equivalency dence in the record to support ‘the workers' compensation 
credential’; in the introductory paragraph of Subsection judge's finding that the worker could perform a specific 
C, after "awarded points based upon", deleted "his" and vocational pursuit. The worker should have been awarded 
added "the worker's", after "reviewing the jobs", deleted one point under subsection D. Medina v. Berg Constr., Inc., 
"he" and added "that ‘the worker", and after. "performance 1996-NMCA-087, 122 N.M. 350, 924 P.2d 1362. 
of the jobs", deleted "he" and added "that the worker"; and Diminished physical abilities. — Where there was 
in Subsection D, after "upon the training", deleted "he" ample evidence that the worker could not perform heavy 
and added "that the worker", ; labor, including the employer's admission that the work- 
The 2001 amendment, effective July 1, 2001, changed er's physical capacity was medium and restrictions placed 
the range of the education modification from "zero, to by physicians, and his previous occupations as carpenter 
seven" to "one to eight" in Subsection A and increased the and farm worker involved heavy labor, he was entitled to 
point values by one throughout Subsection B. a vocational pursuit point because he could not perform 
any of his previous work. Rodriguez v. La Mesilla Constr. 
ANNOTATIONS | Co., 1997-NMCA+062, 123 N.M. 489, 948 P.2d 136, 
Construction with Section 52-1-56 NMSA 1978. — Pane Metab Sirhifel Srttegk Maio AN ECO RS Siloti 
The term "disability," as used in Section 52-1-56.NMSA _Pensation law, see 22 N.M.L. Rev. 845 (1992). 


52-1-26.4. Partial disability determination; physical capacity 
modification. a 


A. The range of the physical capacity modification is one to eight. 

B. The award of points to a worker shall be based upon the difference between ne physical 
capacity necessary to perform the worker's usual and customary work and the worker's residual 
physical capacity. The award of points shall be based upon the following table: 


RESIDUAL PHYSICAL CAPACITY 


Ss L Mae 47 
PRE-INJURY S d nd A cporl 
PHYSICAL CAPACITY L 38k sito ¥ 1 1 
(USUAL AND M 5 3 iMpg ag 
CUSTOMARY WORK) H 8 5 3 1 


C. For the purposes of this section: 
(1) "H" or "heavy" means the ability to itt over r fifty Botints Peoeromally or up to ‘fifty 
pounds frequently; 
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(2) "M" or "medium" means the ability to lift up to fifty pounds occasionally or mp to 
twenty-five pounds frequently; 

(3) "L" or "light" means the abaltiy to lift up to PoEe pounds occasionally or up to tet 
pounds frequently. Even though the weight lifted may be only a negligible amount, a job is in this 
category when it requires walking or standing to a significant degree or when it involves sitting 
most of the time with a degree of pushing and pulling of arm or leg controls or both; and 

(4) "S" or "sedentary" means the ability to lift up to ten pounds occasionally or up to five 
pounds frequently. Although a sedentary job is defined as one that involves sitting, a certain 
amount of walking and standing is often necessary in carrying out job duties. Jobs are sedentary if 
walking and standing are required only occasionally and other sedentary criteria are met. 

D. The determination of a worker's residual physical capacity shall be made by a health care 
provider defined in Subsection C, E or G of Section 52-4-1 NMSA 1978. If the worker or employer 
disagrees on who shall make this determination, the dispute shall be resolved in accordance with 


the provisions set forth in Section 52-1-51 NMSA 1978. 


History: 1978 Comp., § 52-1-26.4, enacted by Laws 
1990 (2nd S.S.), ch, 2, § 15; 2008, ch. 265, § 2. 

The 2003 amendment, effective June 20, 2003, in 
the section heading added "Partial" at the beginning and 
deleted "calculation" near the middle; and made several 
changes in the "Residual Physical Capacity" table in Sub- 
section B, 


ANNOTATIONS 


Job description. — Where the worker's job description 
as a correctional officer required the worker to have the 
capacity to lift more than fifty pounds, the worker's work 
required "heavy" physical capacity. Moya v. City of Albu- 
querque, 2008-NMSC-004, 143 N.M. 258, 175 P.3d 926. 

Correctional officer. — The workers' compensation 
judge correctly classified the level of physical capacity 
that was necessary in the usual and customary course of 
a correctional officer's job as medium where the job de- 
scription stated that a correctional officer was required 
to lift up to thirty-five pounds frequently and more 
than thirty-five pounds rarely. Moya v. City of Albuquer- 
que, 2007-NMCA-057, 141 N.M. 617, 159 P.3d 266, cert. 
granted, 2007- NMCERT- 005, rev'd, 2008-NMSC- 004, 143 
N.M. 258, 175 P.3d 926. 

Requirements mandatory for classification at 
certain level. — Reading the provisions of this section, 
together with the provisions of the other statutory modi- 
fiers, the legislature intended that a worker must be able 
to meet all the lifting requirements for each level in order 


to be classified at that level. Medina v, Berg Constr, Inc., 


1996-NMCA-087, 122 N.M. 350, 924 P.2d 1362. 

Light duty classification was supported by suf- 
ficient evidence. — Where worker, who was employed 
as a school bus driver and who injured worker's back 
and shoulder, had been released to work twice in a light 
duty capacity by worker's treating physicians; and two 


52-1-27. Repealed. 


Repeals. — Laws 1986, ch. 22, § 105 repealed 52-1-27 
NMSA 1978, as enacted by Laws 1986, ch. 22, § 7, defining 
"date of maximum medical improvement", effective July 1 


52-1-28. Compensable claims; proof. 


independent medical examiners agreed that worker's 
abilities were consistent with a light duty designation, 
there was sufficient evidence to support the workers’ com- 
pensation judge's determination that’ worker's residual 
physical capacity was light duty. Ruiz v. Los Lunas Pub. 
Sch,, 2018-NMCA-085. 

"Usual and customary" work is not limited to the job 
held by the worker at the time of injury, or to the worker's 
job within a specific time frame. Levario v, Ysidro Villareal 
Labor Agency, 1995-NMCA-133, 120 N.M. 734, 906 P.2d 266, 

Consideration of evidence of health care pro- 
vider. — Even though evidence must be presented by a 
qualified health provider on the issue of a worker's re- 
sidual physical capacity, a worker's compensation judge is 
free to consider this evidence in the same manner, and to 
the same degree, as any other expert testimony. Slygh v. 
RMCT, Inc. , 1995-NMCA-081, 120 N.M. 358, 901 P.2d 776. 

Worker unable to "competently perform". — Since 
the worker's residual physical capacity had been classified 
as "light," he could not "competently perform" any of his 
previous vocations, and there was insufficient evidence in 
the record to support the workers' compensation judge's 
finding that the worker could perform a specific vocational 
pursuit. Medina v. Berg Constr., Inc., 1996-NMCA-087, 
122 N.M. 350, 924 P.2d 1362. 

Inability to perform heavy labor. — Where there 
was ample evidence that the worker could. not perform 
heavy labor, including the employer's admission that the 
worker's physical capacity was medium and restrictions 
placed by physicians, and his previous occupations as car- 
penter and farm worker involved heavy labor, he was en- 
titled to at least four points for physical capacity modifica- 
tion. Rodriguez v. La Mesilla Constr. Co., 1997-NMCA-062, 
123 N.M. 489, 943 P.2d 136. 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.MLL. Rev. 845 (1992). 


1987. That repeal, however, was repealed by Laws 1987, 
ch, 235, § 54A effective June 19, 1987. 

Laws 1987, ch. 235, § 54B repealed 52-1-27 NMSA 1978, 
effective June 19, 1987. 


A. Claims for workers' compensation shall be allowed only: 
(1) when the worker has sustained an accidental injury arising out of and in the course of 


his employment; 
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(2) when the accident was reasonably incident to his employment; and 
(3) when the disability is a natural and direct result of the accident. 
B, In all cases where the employer or his insurance carrier deny that an alleged disability is 
a natural and direct result of the accident, the worker must establish that causal connection as a 
probability by expert testimony of a health care provider, as defined in Section 52-4-1 NMSA 1978, 


testifying within the area of his expertise. 


History: 1953 Comp., § 59-10-13.38, enacted by Laws 
1959, ch. 67, § 7; 1987, ch. 235, § 13, 


ANNOTATIONS 


GENERAL CONSIDERATIONS. 
ACCIDENT IN COURSE OF EMPLOYMENT. 
IN GENERAL, 

ACCIDENTAL INJURY, 

COURSE OF EMPLOYMENT. 
ARISING OUT OF EMPLOYMENT. 
SPECIAL ERRAND RULE, 

. GOING AND COMING RULE, 
DISABILITY AS RESULT OF ACCIDENT. 
IN GENERAL. 

BURDEN OF PROOF. 

PROOF OF CAUSATION. 
STANDARD OF PROOF, 

MEDICAL EVIDENCE RULE. 
PREEXISTING CONDITION. 


I. GENERAL CONSIDERATIONS. 


Seasonal employment. — Seasonal employment does 
not include activities which can be carried on essentially 
year round, even if the work may be occasionally inter- 
rupted by producers, market fluctuations, or other outside 
agents. Logging is not seasonal employment for purposes 
of the New Mexico Workers' Compensation Act. Murillo v, 
Payroll Express, 1995-NMCA-062, 120 N.M. 333, 901 P.2d 
751, 

Health care provider defined. — The phrase "health 
care provider" as used by the legislature is a‘shorthand 
expression referring to licensed occupations listed in Sec- 
tion 52-4-1 NMSA 1978 without reference to the require- 
ment of licensure in New Mexico. The purpose of the 1987 
amendment was to expand the admissibility of expert tes- 
timony regarding causation, not. restrict it. The reference 
in this section to Section 52-4-1 NMSA 1978 can best be 
explained as the use of a handy list of health care profes- 
sionals who treat workers and therefore would be compe- 
tent to render an opinion on causation. Coslett v. Third 
St. Grocery, 1994-NMCA-046, 117 N.M. 727, 876 P.2d 656, 
cert. denied, 117 N.M. 802, 877 P.2d 1105. 

For there to be workmen's (workers') compensa- 
tion award, there must be disability and the compen- 
sation payable is measured in terms of disability. McCles- 
key v. N.C. Ribble Co.,.1969-NMCA-042, 80 N.M. 345, 455 
P.2d 849, cert. denied, 80 N.M. 317, 454 P.2d 974. 

Fundamental theory favors recovery rather than 
denial. — When the reason or cause for the accident is 
not explained, and it occurred during the time decedent 
was at work, the fundamental theory underlying the 
workmen's. (workers') compensation law favors recov- 
ery rather than denial of compensation. Ensley v. Grace, 
1966-NMSC-181, 76 N.M. 691, 417 P.2d 885. 

Burden is on plaintiff to establish existence of 
compensable claim and that, the evidence being in 
conflict, it was the necessary duty of the trial court to re- 
solve the conflict. Tafoya v. Kermac Nuclear Fuels Corp., 
1962-NMSC-161, 71 N.M. 157, 376 P.2d 576. 

Burden of proof of employability. — The claimant 
has the duty of showing that he was disabled from do- 
ing any work for which he was fitted by age, education, 
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training and previous experience; however, after plaintiff 
has introduced evidence as to his age, education, training 
and general physical and mental capacity, the burden of 
coming forward is on the defendant as it is much easier 
for the defendant to prove the employability of the plain- 
tiff for a particular job than for plaintiff to try to prove the 
universal negative of not being employable at any work. 
Brown v. Safeway Stores, Inc., 1970-NMCA-182, 82 N.M. 
424, 483 P.2d 305. 

Order denying objection to change not appeal- 
able. — A judge's order denying a request, or an objection, 
to change health care provider is not final and appealable 
when a claim for benefits is pending before the workers 
compensation administration. Kellewood v. BHP Minerals 
Int'l, 1993-NMCA-148, 116 N.M. 678, 866 P.2d 406. 

Elements to prove claim, — This section sets forth 
the elements necessary to prove a compensable claim. 
Murphy v. Strata Prod. Co., 2006-NMCA-008, 1388 N.M. 
809, 126 P.3d 1173. 

Test for recovery under workmen's (workers') 
compensation statute relates to the workman's (work- 
er's) ability "to obtain and retain gainful employment," 
considering his age, education, training, general mental 
and physical capacity and his adaptability. Snead v. Adams 
Constr. Co., 1963-NMSC-075, 72 N.M. 94, 380 P.2d 836. 

Primary test for disability is capacity to per- 
form work. Adams v. Loffland Bros. Drilling Co., 
1970-NMCA-114, 82 N.M. 72, 475 P.2d 466; Bufalino v. 
Safeway Stores, Inc., 1982- NMCA- 127, 98 NM. 560, 650 
P.2d 844, 

Accidental injury while employed, expenses due 
to problems exacerbated by injury, fulfills prereq- 
uisites. — Findings that plaintiff: (1) suffered an acci- 
dental injury while in the course and scope of his employ- 
ment while inventorying and numbering air conditioners; 
and (2) incurred medical expenses due to symptomatic 
problems with his lower back exacerbated by the injury 
included the necessary prerequisites for coverage under 
the workmen's (workers') compensation act. DiMatteo v. 
County of Dona Ana, 1985-NMCA-099, 104 N.M. 599, 725 
P.2d 575 (Ct. App. 1986). 

Determination of degree of disability is ques- 
tion of fact for the fact finder and if there is substantial 
evidence in the record to support a finding, the appellate 
court is bound thereby. Adams v. Loffland Bros. Drilling 
Co., 1970-NMCA-114, 82 N.M. 72, 475 P.2d 466. 

Measure of disability under workmen's (work- 
ers') compensation statute is the relationship between 
the workman's (worker's) ability to do work prior to the 
injury, and such ability following the injury. Gurule v. 
Albuquerque-Bernalillo Cnty. Economic Opportunity Bd., 
1972-NMCA-094, 84 N.M. 196, 500 P.2d 1319, cert. denied, 
84 N.M. 180, 500 P.2d 13803. 

Award is based upon permanent injuries, not the 
outward manifestation, or lack thereof, of the symp- 
toms resulting from the injuries. Having found total dis- 
ability, it was not necessary for the trial court to make 
a negative finding with respect to the symptoms alone. 
Roybal v. County of Santa Fe, 1968-NMSC-073, 79 N.M. 
99,440 P.2d 291, 

"Permanent damage to the heart" is not a "dis- 
ability" unless it adversely affects a workman's 
(worker's) capacity to work. If it does, then a workman 
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(worker) suffers a permanent disability, whether the dam- 
age is large or small. Bufalino v. Safeway Stores, Inc., 
1982-NMCA-127, 98 N.M. 560, 650 P.2d 844. 

- Latent injuries are recognized under this section. 
Chaffins v. Jelco, Inc,,1971-NMCA-071, 82.N.M. 666, 486 
P.2d:75, cert. quashed, 83 N.M. 22, 487 P.2d 1092, 

Worker's knowledge of impairment for purposes 
of statute of limitations. — The fact that a worker is re- 
stricted to proving his claim by the testimony of a health 
care provider agreed upon by the parties or approved by 
the workers' compensation judge, and that the provider is 
directed to use American medical,association publications 
in establishing the degree of disability, does not limit the 
running of the statute of limitations to only those situa- 
tions when a health care provider has actually informed 
the worker that he has sustained a permanent impair- 
ment; thus, resolution of when a worker was deemed to 
have sustained impairment for purposes of running of the 
limitations period constituted a factual issue unsuitable 
for resolution by summary judgment, Montoya v,. Kirk- 
Mayer, Inc., 1995-NMCA-104, 120 N.M. 550, 903 P.2d 861. 

Payment of full wages not conclusive as to dis- 
ability. — Payment of full wages, whether earned or not, 
is not conclusive on the question of "disability." Rayburn v. 
Boys Super Mkt., Inc., 1964-NMSC-201, 74 N.M. 712, 397 
P,2d 953, 

If a veterans administration payment is a pen- 
sion, it cannot be considered to reduce the amount of 
workmen's (workers') compensation. Snead. v. Adams Con- 
str, Co., 1963-NMSC-075, 72 N.M. 94, 380 P.2d 836. 

Lack of support not conclusive as to dependency. 
— In determining dependency of widow and children of 
deceased claimant, fact that claimant had not. supported 
them in the years just previous to his death is not con- 
clusive on question of dependency when there is some 
payment to dependents from his attached funds and 
deceased intended to begin supporting his dependents 
in full in near future. Houston v. Lovington Storage Co., 
1965-NMSC-030, 75 N.M. 60, 400 P.2d 476. 

It is not necessary that essential facts to a recov- 
ery be proved by direct evidence; they may be estab- 
lished by reasonable inferences drawn from proven facts, 
Where there is substantial evidence that the death of an 
employee results from an accident and the accident occurs 
during his hours of work, at a place where his duties re- 
quire him to be, or where he might properly have been 
in the performance of such duties, the trier of the facts 
may reasonably conclude therefrom, as a natural infer- 
ence, that the accident arises out of and in the course of 
the employment, and that the injury was reasonably in- 
cident to the employment. Houston v. Lovington Storage 
Co,, 1965-NMSC-030, 75 N.M. 60, 400 P.2d 476. 

When evidence on disability i is primarily or sub- 
stantially all documentary, the appellate court is as 
well positioned as the trial court to consider and weigh 
the evidence and determine the facts disclosed thereby; 
however, the trial court's finding is to be included in the 
weighing and review. Martinez v, Universal. Constructors, 
Inc., 1971-NMCA-160, 83 N.M.,2838, 491 P.2d 171. 

Where doctor's testimony was presented to trial 
court by depositions, the appellate court was still 
bound by trial court's findings as to that testimony, if sup- 
ported by substantial evidence. Brannon v. Well Units, 
Inc., 1970-NMCA-180, 82 N.M. 253, 479 P.2d 533. 

Trial court can properly consider deposition tes- 
timony of treating physician. Martinez v, Universal 
ee ugte ute Inc., 1971-NMCA-160, 83 N.M, 283, 491 P.2d 

71 

Trial court to determine credibility, and weight of 
witnesses, — There is a conflict in the, evidence concern- 
ing plaintiff's present disability, The credibility of the wit- 
nesses and the weight to be given their testimony are to 
be determined by the trial court and not by the appellate 
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court. Mares v. City of pei, 1968-NMCA-102, 79 N.M. 
759, 449 P.2d 667... 
Although plaintiff testified that he suffered an acciden- 


‘tal injury while at work on a certain date, there is evi- 
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dence which contradicts plaintiff. It was for the trial court 
to resolve the conflict. Montoya v, Leavell-Brennand Con- 
str, Co., 1970-NMCA-077, 81 N.M. 616, 471 P.2d 186. 

It was for the trial court, as the trier of the facts, and 
not for this court, to determine the credibility of the wit- 
nesses, the weight to be given their respective testimo- 
nies, and wherein the truth lay, and that the witnesses 
upon whose credibility the trial court was required to pass 
were medical experts, and that the differences and con- 
flicts to be resolved arose out of their medical opinions as 
to the causes and nature of plaintiff's disabling condition, 
does not alter the rule. Wood v. Citizens Std. Life Ins. Co., 
1971-NMSC-011, 82 N.M. 271, 480 P.2d 161. 

It was not the duty of the appellate court to weigh the 
testimony of the doctors, but rather, the duty of the trier 
of fact; and although there was testimony of the medi- 
cal experts from which the trial court might have found 
other than it did, nevertheless, it was for the trial court, 
as the fact finder, to evaluate all the evidence and deter- 
mine where the truth lay. Moorhead v. Gray Ranch Co., 
1977-NMCA-017, 90 N.M. 220, 561 P.2d 493, cert. denied, 
90 N.M., 254, 561 P.2d 1347. 

Trier of facts to determine weight and conflicts of 
medical witnesses. — Once a medical witness has quali- 
fied to give an expert medical opinion upon a particular 
issue, the weight, if any, to be given his opinion on this 
issue, and the resolution of conflicts between his opinion 
and the opinions of other medical expertson the issue, are 
for the trier of the facts. Wood v, Citizens Std. Life Ins. Co., 
1971-NMSC-011, 82 N.M. 271, 480 P.2d:161. 

Where two medical experts express contrary opinions 
on causation, a conflict arises and such conflict must 
be. resolved by the trier of facts. Chaffins v. Jelco, Inc., 
1971-NMCA-071, 82 N.M. 666, 486 P.2d 75, cert. quashed, 
83 N.M. 22, 487 P.2d 1092. 

Where testimony of medical experts was conflicting on 
cause of injury the supreme court of New Mexico held it 
was within the province of the-trier of fact to evaluate and 
choose between the conflicting views of the experts on this 
question. Irvin v. Rainbo Baking Co., 1966-NMSC-075, ie 
N.M. 213, 413 P.2d 698. 

The testimony of a physician is opinion testimony and 
as such is not conclusive, and the trier of the facts may 
accept, reject or give such weight only as it deems such 
evidence is entitled to have, even though uncontradicted. 
Where medical testimony is conflicting the: court's de- 
termination will be affirmed: Renfro v. San Juan Hosp., 
1965-NMSC-067, 75 'N.M. 235, 403 P.2d 681; Perea v. 
Gorby;.1980-NMCA-048, 94 N.M. 325, 610 P.2d 212. 

The mere production of one or more experts who testify 
to the causal connection does not satisfy the burden im- 
posed upon the workman (worker) by the section if there 
is other expert testimony expressing a contrary opinion, — 
as when such conflict in the proof arises, the trier of the 
facts must resolve the disagreement and determine the 
true facts. Gallegos v. Kennedy, 1968-NMSC-170, 79 N.M. 
590,446 P2d642,. - 

Compensation not payable until and unless a work- 
related accident produces an injury which becomes dis- 
abling. Casias v, Zia Co,, 1979-NMCA-068, 93 N.M. 78, 596 
P.2d 521, cert. denied; 93 N.M.8, 595 P.2d 1208. 

Determination of amount of compensation. — If 
the court finds that a workman's (workman's) injury 
resulted in a prejudgment’ terminated disability, he is 
paid "the amount then due." Ifa workman's (worker's) 
injury resulted in a post-judgment disability, he is also 
paid compensation "at regular intervals during the con- 
tinuance of his disability," Sena v. Gardner Bridge Co., 
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1979-NMCA-042, 93 N.M. 358, 600 P.2d 304, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

Voluntary payment of benefits as evidence. — _-Ad- 
mission by an employer that it voluntarily paid an em- 
ployee workmen's (workers') compensation benefits is 
competent evidence of every relevant fact necessary under 
this section to allow the employee recovery of benefits af- 
ter the voluntary payments cease. Medrano v. Ray Willis 
Constr. Co., 1981-NMCA-096, 96 N.M. 648, 633 P.2d 1241. 

Failure to find positive evidence not fatal to 
claim. — If there are any facts and circumstances suf- 
ficient to raise a reasonable inference that the employee 
met an accident on the job, the failure to find positive 
evidence is not fatal to the claim. Sena v. Continental Cas. 
Co. ,1982-NMCA-060, 97 N.M. 7538, 643 P.2d 622, cert. de- 
nied, 98 N.M. 836, 648 P.2d 794. ; 

Expert testimony not limited to specialists, — 
Subsection B does not limit expert testimony on causa- 
tion to a specialist in the area of injury. Turner v. N.M. 
State Hwy. Dep't, 1982-NMCA-097, 98 N.M. 256, 648 P.2d 
8, cert. denied, 98 N.M. 336, 648 —_ 794 (decided under 
prior law): 

Expert medical testimony. — A psychologist can- 
not render "expert medical testimony" under Subsec- 
tion B of this statute. Fierro v. Stanley's Hardware, 
1985-NMCA-085, 104 N.M. 401, 722 P2d 652, rev'd on 
other grounds, 1986-NMSC-022, 104 N.M. 50, 716 P.2d 241. 

Use of the phrase "expert medical testimony" in Sub- 
section B does not limit the qualification of expert testi- 
mony to licensed physicians. Madrid v. University of Cal., 
1987-NMSC-022, 105.N.M. 715, 737 P.2d 74, 

Licensed psychologist was qualified to provide ex- 
pert medical testimony of causation of plaintiff's 
claimed mental condition. Madrid v. University of Cal., 
1987-NMSC-022, 105 N.M. 715, 737 P.2d 74. 

A chiropractor may offer expert medical testimony re- 
garding causation. Vallejos v. KNC, Inc., 1987-NMSC-030, 
105 N.M. 618, 735 P.2d 5380. 

Standard for admitting expert testimony estab- 
lished by Daubert v. Merrel Dow Pharmaceuticals, Inc., 
509 U.S: 579 (1993), as adopted in New Mexico by State 
v, Alberico, 1993-NMSC-047, 116 N.M. 156, 861 P.2d 192, 
does not apply to the testimony of a health care provider 
pursuant to Subsection B of this section or Section 52-3- 
82 NMSA 1978. Banks v. IMC Kalium Carlsbad Potash 
Co., 2003-NMSO-026, 134 'N.M. 421, 77 P.3d 1014. 

The "expert" testimony required by Subsection B of this 
section refers to testimony based on the treating health 
care provider's training, experience and familiarity. Banks 
v. IMC Kalium Carlsbad Potash Co.,2003-NMSC-026, 134 
N.M. 421, 77 P.3d 1014. 

Section 11.4.4.12(0) NMAC (now 11.4.4. 12 P), when 
read together with Subsection B of this section, necessar- 
ily implies a different evidentiary principle than that of 
Daubert /Alberico. Banks v. IMC Kalium Carlsbad Potash 
Co. , 2003-NMSC-026, 134 N.M. 421, 77 P.3d 1014. 

A doctor's opinion testimony was substantial evi- 
dence for finding of 80% partial permanent disability. 
Roybal v. County of Santa Fe, 1968-NMSC-073, 79 N.M. 
99,440 P.2d 291. 

Conflict between treating physician and special- 
ist. — If treating physician's testimony was sufficient to 
support a finding of no disability, it was the trial court's 
function to resolve the conflict between treating physi- 
cian's testimony and that of specialist. Martinez v. Univer- 
sal Constructors, Inc., 1971-NMCA-160, 83 N.M. 2838, 491 
P.2d 171. 

Where expert witness had no knowledge of per- 
tinent information. — Where pertinent information 
existed about’ which expert witness apparently had 
no knowledge, his opinion cannot serve as the basis for 
compliance with this section. Niederstadt v. Ancho Rico 
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Consol. Mines, 1975-NMCA-059,.88 N.M. 48, 586 P.2d 
1104, cert. denied, 88 N.M. 29, 536 P.2d 1085. 

Medical expert may properly express his opinion 
in percentages as to the impairment of the physical func- 
tions of a claimant. Hales v, Van Cleave, 1967-NMCA-006, 
78 N.M. 181, 429 P.2d 379, cert. denied, 78 N.M. 198, 429 
P.2d 657. 

Expert medical testimony not required for intoxi- 
cation defense by employer. — This section (proof of 
compensable claims) does not require an employer seek- 
ing to establish that a worker's accident was caused by 
his or her intoxication pursuant to 52-1-11 NMSA 1978 to 
prove such a causal connection through expert testimony. 
Estate of Mitchum v. Triple S Trucking, 1991-NMCA-118, 
1138 N.M. 85, 828 P.2d 327, cert. denied, 113 N.M. 16, 820 
P.2d 13380. 

Totally disabled notwithstanding the medical 
opinion. — The claimant is wholly unable to perform the 
usual tasks of a common laborer which was what he was 
doing when he was injured, and he is entirely unable to 
perform any work for which he is qualified. This is true, 
notwithstanding the doctor's statement that claimant 
is "20 percent permanently disabled, no matter what he 
does." Although this testimony may be accurate "medi- 
cally," under the section if he can no longer do the work 
he was doing when injured, and cannot do the only work 
for which he is qualified, he is "legally" totally disabled. 
Quintana v. Trotz Constr. Co,, 1968-NMSC-0387, 79 N.M. 
109, 440 P.2d 301, overruled on other grounds by Ameri- 
can Tank & Steel Corp, v. Thompson, 1977-NMSC-052, 90 
N.M. 513, 565 P.2d 1030. 

Work-related stress. — The burden was on worker to 
provide medical evidence showing that his heart attack 
and death was a medically probable result of work-related 
stress, Grine v. Peabody Nat. Res., 2005-NMCA-075, 
187 N.M. 649, 114 P.8d 829, rev'd on other grounds, 
2006-NMSC-031, 140 N.M. 30, 189 P.3d 190. 

Unable to perform work due to anxiety reaction. 
— That the outward manifestations of the anxiety reac- 
tion could be controlled by medication does not alter the 
fact that plaintiff still was unable to perform any type of 
work such as he had formerly been able to do, or which, by 
reason of his age, mental condition, training and experi- 
ence, he would have been able to do. Roybal v. County of 
Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

If compensation or traumatic neurosis is present 
as a result of a work-connected injury, and claimant's 
earning powers are thereby adversely affected, there is 
no reason why the same is not compensable. Ross v. Say- 
ers Well Servicing Co., 1966-NMSC-099, 76 N.M. 321, 414 
P.2d 679. 

Finding of disability as ultimate fact. — A finding 
that a workman (worker), to a stated percentage extent, is 
partially and permanently disabled is a finding of an ul- 
timate fact. McClesky v. N.C. Ribble Co., 1969-NMCA-042, 
80 N.M. 845, 455 P.2d 849, cert. denied, 80 N.M. 317, 454 
P.2d 974, 

The failure of the court to adopt an express finding on 
the issue of causation and plaintiffs mental condition 
does not require denial of an award of medical benefits 
for treatment of depression where other findings adopted 
by the court are sufficient to support the court's ultimate 
findings on this issue. Montney v. State ex rel. State Hwy. 
Dep't, 1989-NMCA-002, 108 N.M. 326, 772 P.2d 360, cert. 
denied, 108 N.M. 197, 769 P.2d 731. 

Trial court's finding affirmed if substantial evi- 
dence. — Trial court's finding that plaintiff did not sus- 
tain an accidental injury arising out of and in the course 
of his employment must be affirmed if there is substantial 
evidence to support the finding on this point and supreme 
court will not weigh the evidence. Jacquez v. McKinney, 
1968-NMSC-006, 78 N.M. 641, 436 P.2d 501. 
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Finding of disability contrary to evidence. — 
Where the evidence shows the claimant was substantially 
and continuously employed:in comparable work, except 
for short intervals, the verdict of the trial jury finding 
claimant totally and permanently disabled for 115 weeks 
is contrary to the undisputed evidence in the case, and 
should be vacated and set aside. Baca v. Swift & Co, 
1964-NMSC-104, 74 N.M. 211, 392 P.2d 407. 

Failure of trial court to find concerning plaintiff's 
ability to perform usual tasks of work performed 
when injured was not a failure to find an ultimate fact. 
McCleskey v. N.C. Ribble Co., 1969-NMCA-042, 80 N.M. 
345, 455 P.2d 849, cert. denied, 80. N.M. 317, 454 P.2d 974. 

Failure to find fact regarded as finding against 
party having burden. — Even if omissions were made, 
it is the rule in this jurisdiction that a failure by the 
trial court to find a material fact must be regarded as 
a finding against the party having the burden of estab- 
lishing such fact. Baker v. Shufflebarger & Assocs., Inc., 
1966-NMSC-189, 77 N.M. 50, 419 P.2d 250. 

Scope of review on appeal. — If the necessary medi- 
cal evidence is produced, the degree of disability is a ques- 
tion of fact for the fact-finder; and if there is substantial 
evidence in the record to support a disability finding, it is 
binding on a reviewing court. Smith v. Trailways Bus Sys., 
1981-NMCA-041, 96 N.M. 79, 628 P.2d 324, cert. denied, 
96 N.M. 116, 628 P.2d 686. 

The appellate court, on appeal, in reviewing workmen's 
(workers') compensation cases considers only evidence 
and inferences that may be reasonably drawn therefrom 
in the light most favorable to support the findings of the 
trial court and does not weigh conflicting evidence or the 
credibility of the witnesses. Turner v. N.M. State Hwy. 
Dep't, 1982-NMCA-097, 98 N.M. 256, 648 P.2d 8, cert. de- 
nied, 98 N.M. 336, 648 P.2d 794, 

Where conflicting medical testimony is presented as 
to whether a medical probability of causal connection 
existed between myocardial infarction and the work be- 
ing performed, the trial court's determination will be af- 
firmed. Bufalino v, Safeway Stores, Inc., 1982-NMCA-127, 
98 N.M. 560, 650 P.2d 844. 

The question on appeal is not whether there is evidence 
to support an alternative result but, rather, whether the 
trial court's result is supported by substantial evidence, 
Bagwell v..Shady Grove Truck Stop, 1986-NMCA-018, 104 
N.M. 14, 715 P.2d 462. 


Il, ACCIDENT IN COURSE OF EMPLOYMENT. 
A. IN GENERAL. 


Claimant seeking recovery under workmen's 
(workers') compensation was required to prove a 
compensable claim by showing an accidental injury aris- 
ing out of and in the course of employment that was rea- 
sonably incident to his employment, and was required 
to establish causal connection as a medical probabil- 
ity by expert medical testimony. Geeslin v. Goodno, fnes 
1967-NMSC-025, 77 N.M. 408, 423 P.2d 603, 

The burden rests on a plaintiff i in a case of this Ind 
to show that a decedent's death was proximately 
caused by an accident arising out of,and in the course 
of his employment. Campbell v. Schwers-Campbell, Inc., 
1955-NMSC-056, 59 N.M. 385, 285 P.2d 497 (decided un- 
der former law). 

To recover workmen's (workers') ‘compensation, the 
claimant must have sustained an accidental injury aris- 
ing out of and in the course of his employment. Montoya 
v, Leavell-Brennand Constr, Co., 1970-NMCA-077, 81 N.M. 
616, 471 P.2d 186. 


Under Workmen's. (Workers') Compensation Act, re- 


covery is allowed only "when the workman (worker) 
has sustained an accidental injury arising out of, and in 
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the course of his employment." In the absence of such 
showing, there can be no recovery. Jacquez v. McKinney, 
1968-NMSC-006, 78 N.M. 641, 486 P.2d 501. 

Claims under the Workmen's (Workers') Compensation 
Act are allowed only when they involve job-related inju- 
ries. Holliday v. Talk of Town, Inc., 1982-NMCA-103,:98 
N.M. 354, 648 P.2d 812, cert. denied, 98 N. Rl 336, 648 P.2d 
794, 

‘Controlling factor whether wehierdt servant of 
employer or special servant of another. — In the case 
of Weese v. Stoddard, 1956-NMSC-117, 63 N.M. 20, 312 
P.2d 545 (1957), in considering the test for determining 
whether a general servant of one employer can become 
the special or particular servant of another, the court said: 
"The controlling factor in determining this question is: 
Whose work is being performed and who controlled and 
directed the agent in his work?" Brown v. Pot: Creek Log- 
ging & Lumber Co., 1963-NMSC-172, 73 N.M. 178, ate 
P.2d 602. 

Question of law where facts niiddepubed jes Whert 
the historical facts of the casé are undisputed, the ques- 
tion whether the accident arose out of and in the course of 
the employment is a question of law. Edens v.. N.M., Health 
& Soc. Servs, Dep't, 1976-NMSC-008, 89 N.M. 60, 547 
P.2d 65; Losinski v. Corcoran, Barkoff & Stagnone, PA., 
1981-NMCA-127, 97 N.M. 79, 636 P.2d 898, cert. denied, 
97 N.M. 483, 641 P.2d 514; Lujan v. Payroll Express, Inc., 
1992- NMGA-063, 114 N.M. 257, 837 P.2d 451, cert, denied, 
114 N.M. 62, 834 .P.2d.939.. 

Special employee of another while morkisig off. 
duty from employer. — Where claimant was regularly 
employed by the defendant corporation, but:the particular 
work or employment giving rise to injury was undertaken 
on off-duty hours from the regular job, he was doing work 
for another corporation away from the premises of his 
regular employer and was so engaged when his injury oc- 
curred, then claimant was a special employee of the other 
corporation. Brown v. Pot Creek Logging & Lumber Co., 
1963-NMSC-172, 73 N.M. 178,386 P.2d 602, 

General rule is that employment begins when 
employee reaches place, of work and ends af- 
ter he leaves his place of work. Barton v. Las Cositas, 
1984-NMCA-136, 102 N.M. 312, 694 P.2d 1377, cert. de- 
nied, 102 N.M. 293, 694 P.2d 1358 (1985). 

Liability of earlier employer for injury's aggra- 
vation releases subsequent employer liability. — A 
disabled employee is not required to seek relief from sub- 
sequent employer for aggravation of an injury, where evi- 
dence showed that such aggravation resulted from,a prior 
injury for which an earlier employer was liable, and from 
which the employee had never recovered. Perea v. Gorby, 
1980-NMCA-048, 94 N.M. 325,610 P.2d 212. 

Judgment entered against defendant in face of 
plaintiff's unchallenged findings..— Where unchal- 
lenged findings of fact established that at the time of trial 
plaintiff was totally disabled and unable to obtain and re- 
tain gainful employment, and that this disability began 
and had continued without interruption since plaintiff's 
injury in the course of his employment by defendant, judg 
ment must be entered against defendant for total disabil- 
ity. Perea v. Gorby, 1980-NMCA-048, 94 N.M. 325, 610 Pad 
212. 

Employer's voluntary pesaiens of employee's ben- 
efits admission of accident. — By voluntarily paying 
an injured employee workmen's (workers') compensation 
benefits, the employer admits that the employee's disabil- 
ity was a natural and direct result of an accident arising 
out of and in the course of his employment, and relieves 
plaintiff of the burden of establishing any causal connec- 
tion as a medical probability by expert medical testimony. 
Perea v. Gorby, 1980-NMCA-048, 94 N.M. 325, 610 P.2d 
212, but.see Romero v..S.S. Kresge Co,, 1981-NMCA-001, 
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95 N.M. 484, 623: P.2d 998, cert. denied, 95 N.M: 593, 624 
P.2d 535,-overruled on other grounds by Dupper v. Liberty 
Mut. Ins. Co., 1987-NMSC-007, 105 N.M. 503, 7384 P.2d 
743; Medrano v. Ray Willis Constr, Co,, 1981-NMCA- 096, 
96 N.M. 643, 633 P.2d 1241. 

Voluntary payment of compensation benefits is 
merely competent evidence as to any issue in a work- 
men's (workers') compensation suit-and does not create 
any presumptions or shifts in the original burden. Romero 
v, SS. Kresge Co., 1981-NMCA-001, 95 N.M. 484, 623 
P.2d 998, cert. denied, 95 N.M. 593, 624 P.2d 535, over- 
ruled on other grounds by Dupper v. Liberty Mut. Ins. Co., 
1987-NMSC-007, 105 N.M. 5038, 734 P.2d 748, see Medrano 
v. Ray Willis Constr. Co., 1981-NMCA- 096, 96.N.M. 643, 
633 P.2d 1241, 

Where the sufficiency of the.evidence to support the 
findings that claimant was injured at a time when he was 
not acting within the scope of his employment, and the 
injury occurred after he had left: his employment, is not 
directly attacked, they are, therefore, binding upon this 
court. McAfoos v. Borden Implement Co., 1965-NMSC-028, 
75 N.M. 50; 400 P.2d 470. 

Self-directed physical fitness. — A worker. did not 
sustain an injury arising in the course of his employment 
when he suffered.a heart attack while engaged in a self- 
directed fitness program, although physical fitness was a 
prerequisite to attending the law enforcement academy. 
Meeks v, Eddy Cnty. Sheriff's Dep't, 1994-NMCA-134, 118 
N.M. 648, 884 P.2d 534, cert. denied, 118 N.M, 731, 885 
P.2d 1325. 


_ B, ACCIDENTAL INJURY. 


"Accidental injury" or "accident" is an unlooked for 
mishap, or untoward event which is not expected or de- 
signed. Lyon v. Catron Cnty. Comm'rs, 1969-NMCA-108, 
81 N.M.' 120; 464 P.2d 410, cert. denied, 81. N.M. 140, 
464 P.2d 559 (1970); Herndon v. Albuquerque Pub, Schs., 
1978-NMCA-072, 92 N.M. 635, 593 P.2d 470, rev'd on 
other grounds, 1978-NMSC-090, 92 N.M. 287, 587 P.2d 
434; Hernandez v, Home Educ. Livelihood Program, Inc., 
1982-NMCA-079, 98 N.M. 125, 645 P.2d 1881, cert. denied, 
98 N.M. 336, 648 P.2d 794 (specially concurring opinion); 
Bufalino v. Safeway Stores, Inc:; 1982-NMCA-127, 98 N.M. 
560, 650 P.2d 844, © 

Unnecessary that workman (worker) be subjected 
to unusual or extraordinary condition or hazard not 
usual to his employment for an injury to be an accidental 
injury under the compensation act. Lyon v. Catron Cnty. 
Comm'rs, 1969-NMCA-108, 81.N.M. 120, 464 P.2d 410, 
cert. denied, 81 N.M. 140, 464 P.2d 559 (1970). 

If strain of claimant's usual exertions causes col- 
lapse from back weakness, injury is accidental. Lyon 
v. Catron Cnty. Comm'rs; 1969-NMCA-108, 81'N.M. 120, 
464 P.2d 410, cert. denied, 81 N.M.140, 464 P.2d 559 (1970). 

Malfunction of body as accidental injury. — A mal- 
function of the body itself, such as a fracture of the disc 
or tearing a ligament or blood vessel, caused or acceler- 
ated by doing work required or expected in employment 
is an accidental injury within the meaning and intent 
of the compensation act. Lyon v. Catron Cnty. Comm'rs, 
1969-NMCA-108, 81 N.M. 120, 464 P.2d 410, cert. denied, 
81 N.M. 140, 464 P.2d 559 (1970); Herndon v, Albuquer- 
que Pub, Schs., 1978-NMCA-072, 92 N.M. 635, 598 P,2d 
470, rev'd on other grounds, 1978-NMSC-090, 92 N.M. 
287, 587 P.2d 434, Tom Growney Equip. Co, v. Jonett, 
2005- NMSC-015, 137 N.M, 497, 113 P.3d 820. 

An internal malfunction of the body caused by on-the- 
job activity is a compensable injury under the Workmen's 
(Workers') Compensation Act. Powers uv, Riccobene Ma- 
sonry Constr., Inc., 1980-NMCA-172, 97 N.M. 20, 636 P.2d 
291, cert. denied, 99 NM. 148, 655 P.2d 190 
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Stress-induced heart attack. — There was abundant 
competent evidence to support the trial court's finding 
that job-related stress, i.e., stress as it related to a fire- 
fighter's job, induced the firefighter's heart attack, and 
that the heart attack caused his death, even though the 
deceased died in his sleep, because he was nonetheless on 
duty at the station house at the time. Oliver v. City of Al- 
buquerque; 1987-NMSC-096, 106 N.M. 350, 742 P.2d 1055, 

Physicians’ testimony supported a finding that claim- 
ant's death was causally connected to employment-related 
stress, where claimant, a hospital nurse, had died as a re- 
sult of a heart attack suffered at work. Herman v. Miners' 
Hosp., 1991-NMSC-021, 111 N.M. 550, 807 P.2d 734, 

The physician's testimony was sufficient to estab- 
lish that the decedent's death was caused by a myocar- 
dial infarction related to his work. Mieras v. Dyncorp, 
1996-NMCA-095, 122 N.M. 401, 925 P.2d 518, cert. denied, 
122 N.M. 279, 923 P.2d 1164. 

Opinion of worker's treating physician, who treated 
over 10,000 heart patients in his 30-year career; who 
treated worker for several months; who was aware of 
worker's pre-existing conditions, his work schedule, man- 
datory overtime and confrontation with supervisor; and 
who believed that worker, who did not report any. stress 
from his family situation, had a happy marriage, a sup- 
portive wife and a good family and whose testimony was 
uncontradicted, that worker's work-related stress con- 
tributed to his heart attack was substantial evidence of a 
causal connection between the worker's heart attack and 
his work-related stress. Grine v. Peabody Natural Res., 
2006-NMSC-031, 140 N.M, 30, 139 P.3d 90. 

Stress of labor aggravating preexisting infirmity 
as accident. — If the stress of labor aggravates or accel- 
erates the development of a preexisting infirmity causing 
an internal breakdown of that part of the structure, a per- 
sonal injury by accident does occur. Herndon v. Albuquer- 
que Pub. Schs., 1978-NMCA-072, 92 N.M. 635, 593 P.2d 
470, rev'd on other grounds, 1978-NMSC-090, 92 N.M. 
287, 587 P.2d 434; Powers v, Riccobene Masonry Constr, 
Inc., 1980-NMCA-172, 97 N.M. 20, 636 P.2d 291, cert. de- 
nied, 99 N.M. 148, 655 P.2d 160. 

Mental breakdown resulting from termination 
not compensable. — Employee who suffered a mental 
breakdown from being terminated from defendant's em- 
ploy may not recover workmen's (workers') compensation 
benefits because claimant did not suffer an accidental in- 
jury arising out of his employment since the risk that the 
employment might be terminated was not a risk incident 
to the performance of claimant's work, and was not pecu- 
liar to claimant's employment. Kern v. Ideal Basic Indus., 
1984-NMCA-099, 101 N.M. 801, 689 P.2d 1272, cert. de- 
nied, 102 N,M. 7, 690 P.2d 450, 

Psychological disability caused by stress arising 
out of and in the course of employment is compensable, 
This presupposes the existence of an actual job condi- 
tion which causes the stress (actual stress), rather than a 
perceived condition that does not exist (imagined stress). 
Candelaria v, General Elec, Co., 1986-NMCA-016, 105 
N.M, 167, 730 P.2d 470, cert. quashed, 105 N.M, 111, 729 
P.2d 1365; Lopez v. Smith's Mgmt. Corp., 1986-NMCA-054, 
106 N.M, 416, 744 P.2d 544, cert. quashed, 106 N.M, 405, 
744 P.2d 180 (1987), 

Rupture. — Claimant's view that he had suffered an 
injury while lubricating a machine was upheld.where 
there was testimony that he did not complain of feeling 
any pain earlier in the day and a physician testified that 
claimant's rupture was caused by leaning over and reach- 
ing with his lubricating tool in hand. Beyale v. Arizona 
Pub. Serv. Co., 1986-NMCA-071, 105 N.M. 112, 729 P.2d 
1366, cert. denied, 105 N.M. 111, 729 P.2d 1365. 

A gradual, noise-induced hearing loss is an ac- 
cidental injury compensable under this section and is 
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not an occupational disease. Cisneros v. Molycorp, Inc., 
1988-NMCA-080, 107 N.M.’788, 765 P.2d 761, cert. denied, 
107 N.M. 785; 765 P.2d 758. 

Disability, resulting from gun accidentally dis- 
charged while cleaning, compensable. — Claimant's 
disability resulting from:a self-inflicted gunshot wound was 
compensable, where his employer failed to rebut the pre- 
sumption against suicide and there was sufficient evidence 
to support a finding that the gun accidentally discharged 
while claimant was cleaning it, for sometimes use on the job. 
Neel v. State Distribs., Inc., 1987-NMCA-103, 105 N.M. 359, 
732 P.2d 1382, cert. denied, 105 N.M. 358, 732 P.2d 1381. 

Shooting of deputy sheriff as accidental injury. 
— Uncontradicted evidence that plaintiffs decedent, a 
deputy sheriff, was found dead of shotgun wounds seated 
in the driver's seat of his patrol car, and that the shotgun 
which did not have a trigger guard was sitting over the 
hump of the transmission on the floor, established an acci- 
dental injury arising out of deputy's employment. Thigpen 
v. County of Valencia, 1976-NMCA-049, 89 N.M. 299, 551 
P.2d 989, cert. denied, 90 N.M. 7, 558 P.2d 619. 


C, COURSE OF EMPLOYMENT. 


Factors must coexist. — "Course of employment," 
as used in Subsection A, refers to the time, place and cir- 
cumstances under which the injury occurred: "arise out 
of," as used in Subsection A, relates to the cause of the 
injury. Both of these factors must coexist; one without 
the other is not enough. Gutierrez v. Artesia Pub. Schs., 
1978-NMCA-081, 92 N.M. 112, 583 P.2d 476. 

"Course of employment" refers to the time, place 
and circumstances under which the injury occurred, and 
is synonymous with the term "while at work." Thigpen v. 
County of Valencia, 1976-NMCA-049, 89 N.M. 299, 551 
P.2d 989, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Whether an injury occurs in the course of employ- 
ment relates to the time, place and circumstances under 
which the accident takes place, Sena v. Continental Cas. 
Co., 1982-NMCA-060, 97 N.M. 753, 643 P.2d 622, cert. de- 
nied, 98 N.M. 336, 648 P.2d 794; Barton v. Las Cositas, 
1984-NMCA-136, 102 N.M. 312, 694 P.2d 1377, cert. de- 
nied, 102 N.M. 293, 694 P.2d 1358 (1985). 

The words "in the course of (his) employment" 
relate to the time, place and circumstances under which 
the accident takes place. An accident arises in the course 
of the employment when it occurs within the period of 
the employment at a place where the employee reason- 
ably may be in the performance of his duties and while 
he is fulfilling those duties or engaged in doing some- 
thing incidental thereto. Frederick v. Younger Van Lines, 
1964-NMSC-156, 74 N.M. 320, 393 P.2d 438. 

Injury is said to arise in the course of employ- 
ment when it takes place within the period of the em- 
ployment, at a place where the employee reasonably may 
be, and while he is fulfilling his duties or engaged in doing 
something incidental thereto. Edens v. N.M. Health & Soc. 
Servs. Dep't, 1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

Course of employment as finding of fact. — Where 
trial court simply stated that on the date of a claimed ac- 
cident, the plaintiff did not incur an accident or suffer an 
injury arising out of and in the course of his employment, 
such finding was not a conclusion of law but a proper ul- 
timate finding of fact, and claim that trial court failed to 
make findings of fact was without merit. Bell v. Kenneth P. 
Thompson Co., 1966-NMSC-117, 76 N.M. 420, 415 P.2d 546. 

In workman's (worker's) compensation, ultimate 
facts to be determined by trial court as a basis for the 
conclusion as to whether the claim is a compensable one 
are whether an injury sustained by a workman (worker) 
arose out of and in the course of his employment. Brund- 
age v. KL, House Constr. Co., 1964-NMSC-2438, 74 N.M. 
613, 396 P.2d 731. ~ 
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Conclusion of law freely reviewable. — The conclu- 
sion of law that the accident arose out of the course of em- 
ployment is freely reviewable. Losinski v. Corcoran, Bar- 
koff & Stagnone, P.A., 1981-NMCA-127, 97 N.M. 79, 636 
P.2d.898, cert. denied, 97 N.M. 4838, 641 P2d 514, 

Error where record does not rebut presumption 
of employment. — Where claimant lost her life while en- 
gaged in her employment as a result of being shot by her 
co-employee for unexplained reasons, and, as the evidence 
of record in no way serves to rebut the presumption that 
death arose out of her employment, the trial court erred in 
finding that death did not arise out of the employment. En- 
sley v, Grace, 1966-NMSC-181, 76 N.M. 691, 417 P.2d 885. 

Where employer consented to practice as within 
employment. — Uncontradicted proof is established that 
plaintiffs deceased did not depart from his employment 
in watering his horses while on call during his shift be- 
cause his employer knew and consented to this practice; 
he was performing the duties of his employment. Thigpen 
v. County of Valencia, 1976-NMCA-049, 89 N.M. 299, 551 
P.2d 989, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Automotive mechanic's injury, sustained while working 
on his own vehicle after hours in his employer's garage 
was in the course of his employment, where there was 
sufficient evidence to find that his employer benefitted 
from his presence on the premises. Evans v. Valley Diesel, 
1991-NMSC-027, 111 N.M. 556, 807 P.2d 740. 

Injury to employee living at job site. — The bunk- 
house rule states that if an employee is required to live 
on the employer's premises, an injury suffered by the 
employee while reasonably using the premises is consid- 
ered as occurring in the course of employment, even if the 
injury occurs during an employee's leisure time. Lujan v. 
Payroll Express, Inc. ,,1992-NMCA-068, 114 N.M. 257, 837 
P.2d 451, cert, denied, 114 N.M. 62, 834 P.2d 939. 

Claimant was not performing service for em- 
ployer where she intended to give her supervisor a ride 
home. McDonald v, Artesia Gen. Hosp., 1963-NMSC-199, 
73 N.M, 188, 386 P.2d 708, overruled on other grounds by 
Dupper v. Liberty Mut. Ins. Co., 1987-NMSC-007, 105 N.M. 
503, 734 P.2d 743. 

Not acting in course of employment. — Where de- 
cedent was not fulfilling the duties of his employment or 
engaged in doing something incidental thereto, he was not 
acting in the course of his employment. Gutierrez v. Artesia 
Pub. Schs,, 1978-NMCA-081, 92'N.M. 112, 583 P.2d 476, 

Trip to or from doctor's office. — Normally, a trip 
to or from a doctor's office is only compensable under the 
Workmen's (Workers') Compensation Act if the injury to be 
treated was work-related and compensable under the act. 
Barton v, Las Cositas, 1984-NMCA-186, 102 N.M. 312, 694 
P.2d 1377, cert. denied, 102 N.M. 293, 694 P.2d 1358 (1985). 

Salesman on plane trip awarded for sales achieve- 
ment was not in course of employment, where he was 
engaged in a noncompulsory social activity and was not ful- 
filling any duties of his employment and was not engaged 
in something incidental to his duties during the flight. 
Beckham v. Estate of Brown, 1988-NMCA-051, 100 N.M. 1, 
664 P.2d 1014, cert. denied, 100 N.M. 192, 668 P.2d 308.. 


D, ARISING OUT OF EMPLOYMENT. 


For injury to "arise out of" the employment, there 
must be a showing that the injury was caused by a risk 
to which the plaintiff was subjected by his employment. 
The employment must contribute something to the haz- 
ard of the fall. Compensation has been denied’ where the 
risk was common to the public. Williams v. City of Gallup, 
1966-NMSC-213, 77 N.M, 286, 421 P.2d 804; Gutierrez 
v. Artesia Pub. Schs., 1978-NMCA-081, 92 N.M. 112, 583 
P.2d 476; Losinski v. Corcoran, Barkoff & Stagnone, P.A.; 
1981-NMCA-127, 97 N.M. 79, 636: P.2d 898, cert. denied, 
97 N.M. 488, 641 P.2d 514, 
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A worker's injuries arise out of his employment if the 
injury is caused by a risk the worker is subjected to in his 
employment. Barton v. Las Cositas, 1984-NMCA-136, 102 
N.M. 312, 694 P.2d 1377, cert. denied, 102 N.M. 298, 694 
P.2d 1358 (1985). 

Injuries stemming from sexual ecg mae 
— Plaintiffs claim that the injuries she suffered due to 
sexual harassment in the workplace was an injury "aris- 
ing out of' employment failed because sexual harass- 
ment was not a regular incident. of the employment and 
the employer had specific policies in place prohibiting 
sexual harassment. Cox v. Chino Mines/Phelps Dodge, 
1993-NMCA-036, 115 N.M. 335, 850 P.2d 1038. 

Where risk incidental to employment. — A risk is 
incidental to the employment, for the purposes of Subsec- 
tion A(2), only where the risk belongs to or is connected 
with what an employee must do in fulfilling her contract. 
Velkovitz v. Penasco Indep. Sch, Dist., 1980-NMCA-066, 
96 N.M. 587, 633 P2d 695, rev'd on: other grounds, 
1981-NMSC-075, 96 N.M. 577, 633 P.2d 685. 

To "arise out of’ employment, there must have 
been causal connection between the employment 
and the injury so that the injury is reasonably incident 
to the employment. Brundage v. K.L. House Constr. Co., 
1964-NMSC-243, 74 N.M. 613, 396 P.2d 731. 

If an injury can be seen to have followed as a natural in- 
cident of work and to have been contemplated by a reason- 
able person familiar with the whole situation as a result of 
the exposure occasioned by the nature of the employment, 
then it arises "out of' the employment. Gutierrez v. Artesia 
Pub. Sch.,.1978-NMCA-081, 92 N.M. 112, 583 P.2d 476. 

An injury arises out. of the employment when it is caused 
by a risk to which the worker is subjected in the employ- 
ment. Sena v. Continental Cas. Co., 1982-NMCA-060, 97 
N.M. 753, 643 P.2d 622, cert. denied, 98.N.M. 336, 648 P.2d 
794, 

Injury must have origin in risk connected with 
employment. — The “arising out of" requirement excludes 
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as a contributing proximate cause; the causative danger 
must be:peculiar to the work, it must not be independent of 
the relation of master and servant. After the event it must 
appear that the accidental injury had its origin in a risk 
connected with the employment and to have flowed from 
that risk as a rational consequence. McDaniel v. City. of Al- 
buquerque, 1982-NMCA-164, 99 N.M. 54, 653 P.2d 885. 

Establishing causation. — The fact that the decedent 
died while at work is insufficient, without other evidence, 
to establish that the injury arose out of the employment; 
similarly, where the evidence bearing upon the issue of 
causation is conflicting, the fact that there was evidence 
which, if effected by the factfinder, would have permitted 
it to reach a different result, does not constitute a basis for 
reversal, Wilson v. Yellow Freight Sys., 1992-NMCA-093, 
114 N.M. 407, 839 P.2d 151. 

Reasonable inferences drawn from proven facts. 
— Where decedent met her death by reason of an unex- 
plained assault on her by her co-employee while she was 
at work at her usual place of employment, it is not neces- 
sary that the essential facts necessary to a recovery be 
proved by direct evidence; they may be established by 
reasonable inferences drawn from proven facts. Ensley v. 
Grace, 1966-NMSC-181, 76 N.M. 691, 417 P.2d 885. 

Where there is substantial evidence that the death of an 
employee results from an accident and the accident occurs 
during his hours of work, at a place where his duties re- 
quire him to be, or where he might properly have been in 
the performance of such duties, the trier of the facts may 
reasonably conclude therefrom, as a natural inference, 
that the accident arises out of and in the course of the 
employment, and that the injury was reasonably incident 
to the employment. Ensley v. Grace, 1966-NMSC-181, 76 
N.M. 691, 417 P.2d 885. 
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Natural inference of course of employment. 
Where there is substantial evidence that the death of an 
employee resulted from accident and that the accident oc- 
curred during his hours of work, at a place where his du- 
ties required him to be, or where he might properly have 
been in the performance of such duties, the jury or other 
trier of the issues of fact may reasonably conclude there- 
from; as a natural inference; that the accident arose out 
of and in the course of the employment. Sw. Portland Ce- 
ment Co, v. Simpson, 135 F.2d 584 (10th Cir. 1943); Camp- 
bell v. Schwers-Campbell, Inc., 1955-NMSC-056, 59 N.M. 
385, 285 P.2d 497 (decided under former law). 

Presumption that death arose out of employment. 
— Where trial judge found that employer failed to rebut 
the presumption that employee's death by shooting arose 
out of his employment, judge, as fact finder, was entitled 
to presume that employee's death arose out of his employ- 
ment but was not required to make this presumption, 
and upon weighing the evidence, could properly resolve 
the issue against employer. Mortgage Inv. Co. v, Griego, 
1989-NMSC-014, 108 N.M. 240, 771 P.2d 173. 

Scope of employment is to be determined from 
directions of employer, and not from any agreement 
between the employee and her fellow employees; thus, the 
fact that an employee agreed with her fellow employees to 
form a car pool at a shopping center before proceeding to a 
required conference was of no consequence to the scope of 
her employment. Edens v. N.M. Health & Soc. Servs. Dep't, 
1976-NMSC-008, 89 N.M. 60, 547 :P.2d 65. 

Denial of compensation where injury due to per- 
sonal animosity. — Where the trial court's finding was 
that the injury in this case was the result of personal ani- 
mosity, rather than arising out of the employee's work and 
there was substantial evidence to support this finding, ap- 
pellate court affirmed denial of workmen's (workers') com- 
pensation. Valdez v. Glover Packing Co., 1972- NMCA- 032, 
83 N.M. 570, 494 P.2d 983. 

Horseplay. — A participant in horseplay may recover 
workers' compensation benefits if he or she can estab- 
lish that the activity in which the injury occurred had 
become a regular incident of the employment, rather 
than an isolated act. Woods v. Asplundh Tree Expert Co., 
1992-NMCA-046, 114 N.M. 162, 836 P.2d 81, cert. denied, 
113 N.M. 744, 832 P.2d 1223. 

In using the course of employment test to determine 
whether an employee injured during horseplay should re- 
cover, the fact-finder should consider: (1) the extent and 
seriousness of the deviation, (2) the completeness of the 
deviation, (3) the extent to which the practice of horse- 
play had become an accepted part of the employment, 
and (4) the extent to which the nature of the employment 
may be expected to include some such horseplay. Woods v. 
Asplundh Tree Expert Co,, 1992-NMCA-046, 114. N.M. 162, 
836 P.2d 81, cert. denied, 113 N.M. 744, 832 P.2d 1223. 

Injuries sustained while engaged in horseplay 
were compensable when the activity giving rise 
to the injuries constituted a regular incident of 
employment. — Where worker sustained injuries 
while engaged in horseplay on employer's premises, the 
workers' compensation judge did not err in concluding 
worker's injuries were compensable, because the injury 
took place during normal work hours and on employer's 
premises, worker and other co-workers had engaged in 
horseplay on previous occasions, employer had not coun- 
seled worker concerning horseplay any time prior to the 
incident, and employer had done nothing else to curtail 
repeated horseplay at the detention center. The evidence 
supports a determination that the activity giving rise 
to the injury constituted a regular incident of employ- 
ment, as opposed to an isolated act, and any deviation: 
from employment was narrow in scope and neither 
grave nor complete. Motes v. Curry Cty. Adult Det. Ctr., 
2019-NMCA-022, cert. denied. 
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Recreational activity on. employer's premises. 
— Where a recreational activity regularly occurs on the 
employer's premises, and the employer in essence, estab- 
lished, promoted, acquiesced in and condoned ‘both the 
recreational facility and the activities and, in fact, pro- 
vided the equipment, an accidental injury resulting there- 
from satisfies both the "arising out of" and "in the course 
of employment" requirements. Kloer v. Municipality of Las 
Vegas, 1987-NMCA-140, 106 N.M. 594,746 P.2d 1126, 

Injury in employee's own vehicle at job site. — Em- 
ployee who died of carbon monoxide poisoning while sleep- 
ing in a van he had purchased for purposes of camping 
at the employer's job site sustained an accidental injury 
arising out of and in the course of his employment within 
the meaning of this section. Lujan v. Payroll Express, Inc., 
1992-NMCA-063, 114.N.M, 257, 837 P.2d 451, cert. denied, 
114 N.M, 62, 834 P.2d 939 (decided under former law). 

Employee killed while performing other work not 
in employment. — Where decedent was employed by 
employer to clean a shed for client, but was killed while 
unloading heavy machinery, work for which he was nei- 
ther qualified nor employed to perform, and work that 
employer did not know about and had not even contem- 
plated, the fatal accident did not arise out of decedent's 
employment with employer, Green v. Manpower, Inc., 
1970-NMCA-100, 81'N.M. 788, 474 P.2d 80, 

Where city meter reader fell off motor scooter 
used in his employment, even though there was evidence 
that meter reader had been subject to fainting spells, fall 
off scooter was held to arise out of meter reader's. employ- 
ment. Williams v, City of Gallup, 1966-NMSC-213, 77 
N.M. 286, 421 P.2d 804. 

.Employee shot on employer's premises connected 
with employment, — Where the mentally disturbed 
husband was aroused by an act of decedent while he was 
at work, and the husband then went to the employer's 
premises while decedent was there at work, and shot him, 
the risk was connected with the employment and the in- 
jury arose out of the employment. Hence, the exclusionary 
provision.of the insurance policy precludes recovery where 
policy excludes "injury arising out of, or in the course of, 
any employment," and plaintiff is seeking to recover the 
remaining balance unpaid after recovery under the work- 
men's (workers') compensation law. Roskell v. Prudential 
Ins. Co, of Am., 529 F.2d 1 (10th Cir, 1976), 

Injury while loading car not incident to employ- 
ment. — Where workman (worker) during regular working 
hours was engaged in loading his soiled workclothes into his 
car so as to have them cleaned as was required by his em- 
ployer, and in so doing moved or jostled a shotgun which was 
kept in the trunk of-his car for personal use so as: to inflict 
a fatal wound, such accident was not reasonably incident to 
his employment for purposes of this section. Ward v. Halli- 
burton Co,, 1966-NMSC-124, 76 N.M. 468, 415 P.2d 847, 

Murder of employee by third person for reasons 
personal to third person and not connected with the 
employee's employment is a "risk" personal to the em- 
ployee, and risks personal to.a claimant and unrelated 
to his employment are universally held noncompensable, 
Gutierrez v. Artesia Pub, Schs., 1978-NMCA-081,-92-N.M., 
112, 583 P.2d 476, 

Claimant must prove labor caused or accelerated 
physical malfunction, — It was not necessary for claim- 
ant to prove that his disc ruptured while he was working, 
as long as he was able to prove that his labor caused or 
accelerated the physical malfunction, Powers v, Riccobene 
Masonry Constr, Inc,, 1980-NMCA-172, 97 N.M. 20, 636 
P.2d 291, cert. denied, 99 N.M. 148, 655 P.2d 160. 


KE, SPECIAL ERRAND RULE, 


Special errand rule applicable where employee 
on special mission, — Where deceased employee who, 
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along with three others, was ordered by the defendant- 


‘employer to attend a special two-day health and social 
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services department meeting (all of whom had been re- 
quested by their respective supervisors to form a car pool 
and to return overnight to their home town between the 
two sessions in order to save fuel and reduce travel costs), 
picked up the three other employees at an agreed on 
meeting place, a parking lot; and proceeded in her car to 
the meeting, and at the close of the first day's session, af- 
ter discharging her three colleagues in ‘the same parking 
lot, drove out of the parking lot and immediately there- 
after was involved in the accident which resulted in her 
death, the supreme court held that the special errand rule 
was applicable in that deceased was on a special mission 
for her employer and was within the scope of her employ- 
ment from the moment she left home until the moment 
she would have returned home at the end of the day, and 
therefore, her fatal injuries arose out of and in the course 
of her employment, and the "going and coming" rule was 
inapplicable. Edens v. N.M. Health & Soc. Servs. Dep't, 
1976-NMSC-008, 89 N.M. 60, 547 P.2d 65. 

The special errand rule states that when an em- 
ployee, having identifiable time and space limits on his 
employment, makes an off-premises journey which would 
normally not be covered under the usual going and com- 
ing rule, the journey may be brought within the course 
of employment by the fact that the trouble and time of 
making the journey, or the special inconvenience, hazard 
or urgency of making it in the particular circumstances, 
is itself sufficiently substantial to be viewed as an inte- 
gral part of the service itself. Edens v. N.M. Health & Soc. 
Servs. Dep't, 1976-NMSC-008, 89 N.M: 60, 547 P.2d 65. 

Workman (Worker) who sustained fatal injuries 
while returning to his home town for a dual purpose 
- (1) to enter a hospital, and (2) to accomplish some nec- 
essary item of employment as shown by the trial court's 
findings of fact, was entitled to benefits under this section. 
Clark v. Electronic City, 1977-NMCA-048, 90: N.M.:477, 
565 P.2d 348, cert. denied; 90 N.M. 636, 567 P.2d 485. 

"Special errand" or "special mission" for employer 
constitutes exception. — An exception to the general 
rule that employment begins when the employee reaches 
his place of work and ends when he leaves his place of 
work exists where the employee is on a "special errand" 
or "special mission" for the employer. An employer may 
agree that the employee's duties begin and end someplace 
other than the employee's place of work. Barton v. Las 
Cositas, 1984-NMCA-136, 102. N.M..312, 694 Pi2d’ 1377, 
cert. denied, 102 N.M. 293,694 P.2d 13858 (1985). 

Application of special errand exception. — The 
special errand exception has been applied where: (1) there 
is an express or implied request that the service be per- 
formed after fixed working hours; (2) the trip involved 
was an integral part of the services performed for the 
employer; and (3) the task performed was special in the 
sense that it was not a regular and recurring task!per- 
formed during normal working hours. Barton v. Las Cosi- 
tas, 1984-NMCA-136, 102 N.M. 312, 694 P.2d 1377, cert. 
denied, 102 N.M. 293, 694 P.2d 1358 (4985). 


F. GOING AND.COMING RULE, 


Deviation from route. — Taking a somewhat’ round- 
about route, or being off the shortest line between the ori- 
gin and destination, does not in itself remove the travel- 
ler from the course of employment; it must be shown ih 
addition that the deviation was aimed at reaching some 
specific personal objective: Frederick v, Younger Van Lines, 
1964-NMSC-156, 74 N.M. 320, 398 P.2d 438. 

Application of "going and coming" rule. — Under 
the "going and coming rule" worker was not entitled to 


compensation for injuries suffered during a nonroutine or 


unusual trip from the job site at a time when he was not 
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being paid for travel time, and when he was not perform- 
ing a job duty for the employer. Arias v. AAA Landscaping, 
1993-NMCA-018, 115 N.M. 289, 849 P.2d 382. 

The traveling-employee exception to the going 
and coming rule. — Under the traveling-employee ex- 
ception to the going and coming rule, an employee whose 
work entails travel away from the employer's premises is, 
in most circumstances, under continuous workers' com- 
pensation coverage from the time he leaves home until he 
returns. The exception applies during the entire time the 
employee is traveling, and therefore necessarily encom- 
passes injuries incurred while the employee is not actually 
working, such as when the employee is engaged in leisure 
or recreational activities. One seeking compensation for 
an injury must still demonstrate that the injury arose out 
of and in the course of employment. The requirement is 
met if the traveling employee was injured while engaging 
in an activity that was both reasonable and foreseeable, 
and if that activity is not. conducted in an unreasonable 
or unforeseeable manner. Finally, the activity must confer 
some benefit on the employer. Armenta v. A.S. Horner, Inc., 
2015-NMCA-092, cert. granted, 2015-NMCERT-008. 

Where worker, on a work-related trip in Springer, New 
Mexico, had been allowed to drive employer's vehicle after 
work hours to pick up food and alcohol for an employees’ 
dinner, but after dinner was told by his supervisor to drink 
moderately and to not leave the motel, worker, despite the 
warning, left the motel in employer's vehicle and headed 
to Raton to continue partying. Worker was killed in an ac- 
cident just north of Springer. Worker's blood alcohol con- 
centration was .23 at the time of his death. The accident did 
not arise out of and in the course of worker's employment 
because worker's decision to take the vehicle for a ride 
could be considered foreseeable and reasonable conduct 
under the traveling-employee exception, but doing so un- 
der the significant influence of alcohol was.not reasonable, 
and no benefit could have been conferred on employer. by 
worker's drinking excessively and driving to Raton, where 
employer had no business interests, Armenta v. A.S. Horner, 
Inc., 2015-NMCA-092, cert, granted, 2015-NMCERT-008. 

Burden on plaintiff to show exception to "going 
and coming" rule. — The burden of showing that a 
plaintiff falls within an exception to the "going and com- 
ing" rule rests upon the plaintiff. Barton v. Las Cositas, 
1984-NMCA-136, 102 N.M. 312, 694 P.2d 1377, cert. de- 
nied, 102 N.M. 293, 694 P.2d 1358 (1985). 


III. DISABILITY AS RESULT OF ACCIDENT. 
A. IN GENERAL. 


Liability for mental injury. — Whenever physical in- 
jury from a work-related accident is accompanied by men- 
tal injury arising out of the same accident, the worker's 
sole remedy is workers' compensation, whether or not 
the particular injury may be compensated by a monetary 
award under the act. Maestas v. El Paso Natural Gas Co., 
1990-NMCA-092, 110 N.M. 609, 798 P.2d 210, cert. denied, 
110 N.M. 653, 798 P.2d 1039. 

Disability resulting from mental delusion. — Sub- 
section A evinces a legislative intent to restrict cover- 
age to disability caused by real events, real occurrences 
at work. Not only must the accidental injury arise out of 
and be in the course of the worker's employment, but the 
accident must also be "reasonably incident" to the work 
and the disability must be a "natural and direct result" 
of the accident. There is no room in the statutory lan- 
guage for a disability that may have been caused by some- 
thing that is only imagined. Green v. City of Albuquerque, 
1991-NMCA-104, 112 N.M. 784, 819 P.2d 1342, cert. de- 
nied, 112 N.M. 737, 819 P.2d 687, 

Worker's claim for mental disablity due to perceived 
job harassment was not compensable, where his delusory 
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perception of harassment was not caused by anything that 
happened at work and his mental condition was such that 
he would perceive harassment regardless of what actually 
happened, Green v. City of Albuquerque, 1991-NMCA-104, 
112 N.M. 784, 819 P.2d 1342, cert. denied, 112 N.M. 787, 
819 P.2d 687. 

Disability must be "natural and direct" result of 
accident. — The requirement set forth in Subsection A(8) 
of this section that the disability be a "natural and direct 
result" of the accident supplements the proximate-cause 
requirement of Subsection C of Section 52-1-9 NMSA 
1978 for worker's compensation claims. Under this test 
a worker is entitled to benefits for a disability arising 
immediately from a work-related accident and for a dis- 
ability that develops later as a result of the normal ac- 
tivities of life, but not for subsequent injuries, such as a 
back injury during a worker's repair of his transmission, 
that can be characterized as stemming from an inde- 
pendent, intervening cause. Aragon v. State Cors. Dep't, 
1991-NMCA-109, 113 N.M, 176, 824 P.2d 316, cert. denied, 
113 N.M. 23, 821 P.2d 1060. 

The term "natural and direct" as used in this sec- 
tion signifies "an understandable and reasonable prox- 
imity of cause and effect as distinguished from remote 
and doubtful consequences resulting from a given occur- 
rence." Weston v, Carper Drilling Co., 1966-NMSC-235, 77 
N.M, 220, 421 P.2d 4385; Stuckey v. Furr Food Cafeteria, 
1963-NMSC-064, 72 N.M. 15, 380 P.2d 172. 

No recovery on failure to establish causal con- 
nection. — Where there has been a failure to establish 
the causal connection required by statute, there can be no 
recovery in workmen's (workers') compensation. Torres v. 
Kennecott Copper Corp., 1966-NMSC-160, 76 N.M. 623, 
417 P.2d 435, 

Not having established the causal connection required 
by Subsection B of this section, plaintiff cannot recover. 
Romero v. Zia Co,, 1966-NMSC-178, 76 N.M. 686, 417 P.2d 
881. - 

Nonmedical evidence no avail where causal con- 
nection not established. — Absent the establishment of 
causal connection as a medical probability, as required un- 
der this section, nonmedical evidence would be of no avail. 
Renfro v. San Juan Hosp., 1965-NMSC-067, 75 N.M. 235, 
403 P.2d 681. 

"Accident" is required. A causal connection be- 
tween work done and an injury is insufficient; an ac- 
cident is required. Gonzales v. Stanke-Brown & Assocs., 
1982-NMCA-109, 98 N.M. 879, 648 P.2d 1192. 

Causal connection between false representation 
and injury. — Where an employer proves a previous per- 
manent disability and shows that by medical testimony 
the risk of injury in his employment has increased, the 
employer has established a causal connection between the 
false representation and the injury. Chavez v. Lectroson- 
ics, Inc., 1979-NMCA-111, 93 N.M. 495, 601 P.2d 728, cert. 
denied, 93 N.M. 683, 604 P.2d 821. 

When no causal connection between false rep- 
resentation and injury. — If an employee proves that 
his physical condition and disability is such that he was 
able to perform the same duties in his prior employment 
without any physical difficulty, he was able to perform the 
same duties before he made application for his present 
employment, and he was able to perform the duties of his 
present employment, no causal connection exists between 
the false representation and the injury. Chavez v. Lectro- 
sonics, Inc., 1979-NMCA-111, 93 N.M. 495, 601 P.2d 728, 
cert. denied, 93 N.M. 683, 604 P.2d 821. 


B. BURDEN OF PROOF. 


Burden on plaintiff to prove death result of em- 
ployment. — Burden is on plaintiff to prove the infarction 
and consequent death were direct results of decedent's 
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employment, and plaintiff is required to establish this 
causal connection as a medical probability by expert med- 
ical testimony. Bertelle v. City of Gallup, 1970-NMCA-095, 
81.N.M. 755, 473 P.2d 369, 

Where defendants deny that plaintiff's alleged 
disability was natural and direct result of an acci- 
dent; the workman (worker) must prove the-causal con- 
nection as a medical probability. by expert medical tes- 
timony and failure to establish such causal connection 
prevents recovery. Gallegos v. Kennedy, 1968-NMSC-170, 
79 N.M. 590, 446 P.2d 642, Tom. Growney Equip. Co., 
2005-NMSC-015, 137 N.M. 497, 113 P.3d 320. 

Denial that a disability is a natural and direct nesult 
of an accident is a condition precedent to the duty of a 
workman (worker) to establish the medical probability 
of a causal connection. Medrano v. Ray Willis Constr, Co., 
1981-NMCA-096, 96 N.M, 643, 633 P.2d 1241, 

For an accidental injury to be compensable, the dis- 
ability must be a natural and direct result of the acci- 
dent.and where such a result is denied, causation must 
be established as a medical probability by expert medi- 
cal testimony, This causation requirement applies to any 
claim for worker's compensation; it makes no difference 
whether the claim is for a first, second or successive ac- 
cidental,-injury.. Gonzales v. Stanke-Brown & Assocs., 
1982-NMCA-109, 98 N.M. 379, 648 P.2d 1192. 

Burden of proof of causal connection. — Subsec- 
tion B places the burden of persuasion upon the widow. 
The statute did not shift the burden of persuasion once 
she introduced evidence which would have supported.a 
finding in her favor and even after the introduction of con- 
flicting evidence, it remained her burden to convince the 
trial court of such causal connection as a medical. proba- 
bility. Mayfield v. Keeth Gas Co., 1970-NMCA-082, 81 N.M, 
313, 466 P.2d 879. 

Where widow had the burden of persuading, the. trial 
court as to causation of death and doctor's testimony 
raised a conflict in regard to the widow's theory of death, 
no benefit resulted to widow. Mayfield .v, Keeth.Gas.Co., 
1970-NMCA-032, 81 N.M, 313, 466 P.2d 879. 

This section imposes the burden upon.the claimant to 
establish a causal connection between the disability and 
the accident as a medical probability by expert medical 
testimony, when the defendant has denied that the dis- 
ability is a,natural and direct result of the accident. If 
the expert testimony is conflicting, it must be such as 
to convince the trial court of such causal connection as 
a medical probability. Torres v, Kennecott Copper Corp., 
1966-NMSC-160, 76 N.M. 628, 417 P.2d 485; Perea v, 
Gorby, 1980-NMCA-048, 94 N.M. 325, 610 P.2d 212. 

This section does not require that plaintiff in a psy- 
chological injury case establish that other life stresses 
played no part in his disability, Lopez v. Smith's Mgmt. 
Corp., 1986-NMCA-054, 106 N.M. 416, 744 P.2d 544, cert. 
quashed, 106 N.M. 405, 744 P.2d 180 (1987). 

It is incumbent upon claimant to present one or 
more medical experts to testify that in his or their 
opinion there is a medical probability of causal connection 
between the accident alleged and the disability claimed. 
Renfro v. San Juan Hosp., Inc., 1965-NMSC-067, 75 N.M. 
235, 403 P.2d 681. 

Where causation is denied the workman (worker) must 
establish that causal connection is a medical probabil- 
ity by expert medical testimony. Chaffins v. Jelco, Inc., 
1971-NMCA-071, 82 N.M. 666, 486 P.2d 75, cert, quashed, 
83 N.M. 22, 487 P.2d 1092. 

Where causal connection is denied by an pemplonen in 
order to prevail, it is incumbent upon a claimant to pres- 
ent one or more qualified medical experts to testify that 
in his or their opinion there is a causal connection as a 
medical probability as opposed to possibility. Corzine v. 
Sears, Roebuck & Co,, 1969-NMCA-051, 80 N.M. 418, 456 
P.2d 892, cert. denied, 80 N.M. 388, 456 P.2d 221; Yates 
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v. Matthews, 1963-NMSC-038, 71.N.M. 451, 379 P.2d 441; 
Weston v, Carper Drilling Co., 1966-NMSC-235, 77 N.M. 
220, 421 P.2d 435; Anderson v. Mackey, 1979-NMSC-041, 
93 N. M. 40; 596 P.2d 253. 

It is not the burden of movants to pmeae there was 
no possibility of securing medical opinion evidence 
to the effect that there existed the probable causal con- 
nection required by this statute. Bertelle v, City of alley 
1970-NMCA-095, 81 N.M. 755, 473 P.2d 369. 


_C. PROOF OF CAUSATION. 


Lay testimony may establish cause of accident. 
— Subsection B indicates that proof of causation by a 
health care provider is required to establish a connection 
between a worker's injury and disability if the eniployer 
denies that the disability resulted from a worker's ‘acci- 
dent; it does not, however, require expert testimony to es- 
tablish the cause of the worker's accident. This aspect of 
proof may be established by either expert or lay testimony. 
Garcia v. Borden, Inc., 19983-NMCA-047, 115 N.M. 486, 
8538 P.2d 737, cert. denied, 115 N.M. 409, 852 P.2d 682. 

Testimony by the claimant about his reaction from the 
use of chlorine to clean equipment, stating that the chlo- 
rine caused him to become dizzy, that this dizziness con- 
tinued, ‘causing his fall'a few minutes later in the locker 
room, was sufficient to explain’ the cause of his fall’ and 
the judge reasonably determined from this evidence that 
the worker's fall arose from:a risk related to his employ- 
ment. Although the effect of chlorine upon an individual 
is a matter that may properly be presented by expert tes- 
timony, the judge did not err in permitting the worker to 
testify concerning his own persona! reaction following his 
use of chlorine during his work. Garcia v. Borden, 'Inc., 
1993-NMCA-047, 115 N.M. 486, 853 P.2d 737, cert. denied, 
115 N.M. 409, 852 P.2d 682. 

Section only requires claimant to prove, by rea- 
sonable medical probability, causal connection 
between’ the accident and the disability and does not 
require the claimant to ‘prove disability by a reason- 
able medical certainty. Archuleta v. Safeway Stores, Inc., 
1986-NMCA-092, 104 N.M. 769, 727 P.2d-77. 

Evidence sufficient to support causal connection: 
— Evidence was sufficient to support a causal connection 
between an accidental injury sustained in the workplace 
and the disability that subsequently arose. Feese v. U.S. W. 
Serv. Link, Inc., 1991-NMCA-121, 118 NM. 92, 823 P.2d 
334, cert. withdrawn, 113 N.M. 28, 821 P.2d 1060. 

This section, requires that medical testimony be 
produced to establish causal connection between an 
accident and disability not’ by direct and uncontroverted 
evidence, but as a medical probability, such as opinion evi- 
dence of a medical expert. Corzine v. Sears, Roebuck & Co,, 
1969-NMCA-051, 80 N.M, 418, 456 P.2d 892, cert. denied, 
80 N.M. 388, 456 P.2d 221, 

Expert medical testimony must establish causa- 
tion. — Except in the most obvious cases, causation must 
be established by expert medical testimony, Chavez v, 
Lectrosonics, Inc., 1979-NMCA-111, 93 N.M. 495, 601 P.2d 
728, cert, denied, 93 N,.M. 6838, 604 P.2d 821. 

Insufficient evidence to support worker's com- 
pensation judge's ruling as to causation. — Where 
worker, employed as a laborer and labor foreman, was car- 
rying a twenty-five pound chipping hammer down from 
a scaffolding platform, stepped onan oily or slick spot on 
the scaffolding, and landed on his back causing injuries 
to his back, neck and upper extremities, substantial evi- 
dence did not support the workers! compensation judge's 
determination that worker failed to prove causation be- 
tween the accident and injuries to a reasonable degree 
of medical probability when one medical expert provided 
clear evidence of causation to a reasonable degree of 
medical probability between worker's accident and the 
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diagnosed injuries and when there was no other medi- 
cal testimony to the contrary. Trujillo v. Los Alamos Nat'l 
Lab., 2016-NMCA-041, cert. denied. 

It is incumbent upon claimant to present one or 
more medical experts. — Medical testimony is neces- 
sary to establish the causal connection between an acci- 
dental injury:and a resulting compensable disability, but 
it does not resolve the questions of the date of commence- 
ment or the degree of compensable disability, Sedillo v. 
Levi-Strauss Corp., 1982-NMCA-069, 98 N.M..52, 644 P.2d 
1041, cert, denied, 98 N.M. 336, 648 P.2d 794. 

Expert testimony in language that connotes 
statutory requirements. — The medical expert need 
not state his opinion as to the causal connection between 
accident and disability in positive, dogmatic language or 
in the exact language of the section, but he must testify 
in language the sense of which reasonably connotes: pre- 
cisely what the section categorically requires. Gammon v. 
Ebasco Corp., 1965-NMSC-015, 74 N.M, 789, 399 P.2d 279; 
Trujillo v, Beaty Elec. Co,, 1978-NMCA-021, 91 N.M..533, 
577 Pi2d 431; Levario v. Ysidro Villareal Labor Agency, 
1995-NMCA-133, 120 N.M. 734; 906 P.2d 266. 

The medical expert need not state his opinion in posi- 
tive, dogmatic language or in the exact language of this 
section, but he must testify in language the sense of 
which reasonably connotes precisely what the statute 
categorically requires. Corzine v. Sears, Roebuck & Co., 
1969-NMCA-051, 80 N.M. 418, 456 P.2d 892, cert. denied, 
80 N.M. 388, 456 P.2d 221. 

Medical opinion as to the requisite causal connection 
must be in language, the sense of which reasonably con- 
notes precisely what the statute categorically requires. 
Bertelle v. City of Gallup, 1970-NMCA-095, 81 N.M. 755, 
473 P.2d 369. 

"Medical probability" and "medical possibility" 
of causation distinguished. — A logical: distinction 
can be made between "medical probability" and "medi- 
cal possibility" in a workmen's (workers') compensation 
case. A possible cause only becomes "probable" when in 
the absence of other reasonable causal explanations it 
becomes more likely than not that:the injury in question 
was a.result of its action. Bufalino v, Safeway Stores, Inc., 
1982-NMCA-127, 98 N.M. 560, 650 P.2d 844, 

Licensed osteopathic physicians and surgeons 
may give expert medical testimony as to causation. 
Medina v. Original Hamburger Stand, 1986-NMCA-107, 
105 N.M, 78, 728 P.2d 488. 

Testimony of four doctors who. treated. claimant 
for.a back injury. was sufficient to prove a causal connec- 
tion between her lifting forty-pound batteries at work 
and her disability. Sanchez v. Siemens Transmission Sys., 
1991-NMCA-028, 112 N.M, 236, 814 P.2d 104, rev'd on other 
grounds, 1991-NMSC-093, 112 N.M..533, 817 P.2d 726. 

When doctor unqualified to make opinion on psy- 
chological disability. — Where a doctor states that he 
is not trained in psychological diagnosis or psychology, he 
is not qualified to state an opinion based upon a medi- 
cal probability that employee's psychological disability 
was caused by a job-related accident. Anderson v, Mackey, 
1979-NMSC-041, 93 N.M. 40, 596 P.2d 253, 

Expert, without pertinent information on prior 
injuries, cannot give opinion..— The rule, that when 
pertinent information regarding, prior injuries existed 
about which the expert apparently had no knowledge, his 
opinion cannot serve as the basis for compliance with this 
section, is only applicable when there is uncontradicted 
testimony of a medical expert that the information on 
prior injuries is pertinent. Mendez. v. Southwest Cmty. 
Health Servs,, 1986-NMCA-066, 104 N.M. 608, 725 P.2d 
584, cert. denied, 104 N.M. 632, 725 P.2d 832. 

nce causation is established by appropriate med- 
ical evidence, the absence of medical testimony as to the 
extent of disability does not bar a disability award, The 
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extent of disability may be established by the plaintiff. Gar- 
cia'v. Genuine Parts Co.,1977-NMCA-007, 90 N.M. 124, 560 
P.2d 545, cert. denied, 90 N.M. 254, 561 P.2d 1347; Marez v. 
Kerr-McGee Nuclear:Corp., 1978-NMCA-128, 93 N.M.9;595 
P.2d 1204, cert: denied, 92 N.M. 532, 591 P.2d 2861979). 

Burden not met where several factors’ could 
have caused disability. — The burden of proof, under 
facts such-as are present here, is not met if the medical 
testimony only’ goes so farias to establish that any one 
of the several separate factors involved; within the realm 
of medical probability, could have ‘caused ‘the disability, 
leaving it to the trier of the-facts to take his. choice. Such 
testimony does not rise above: speculation and surmise. 
Renfro-v. San. Juan Hosp.; Inc., 1965-NMSC-067, 75 N.M. 
235, 408 P.2d 681. 

Where doctor's opinion fell short of raising issue. 
— Doctor's opinion that:an infarction. would more: likely 
result from exertion than from sleeping or slight physi- 
cal activity fell far short of raising a genuine issue of fact 
on the causal connection as a medical probability between 
the infarction and decedent's work activities, or the strain 
he sustained in the performance thereof. Bertelle:v. City of 
Gallup, 1970-NMCA-095, 81 N.M. 755, 473 P.2d 369. 


D, STANDARD OF PROOF. 


It is incumbent upon claimant to present one or 
more medical experts. — If a disability is established 
by expert medical testimony to be the result of an acciden- 
tal injury, as a medical probability, as opposed to a medi- 
cal possibility, the requirements of the section have been 
satisfied. Stuckey v. Furr Food Cafeteria, 1963-NMSC-064, 
72 N.M. 15, 380 P.2d 172. 

This section provides that compensation shalt be al- 
lowed only when the workman (worker) suffers a dis- 
ability established by expert medical testimony to be the 
natural and direct result of the accident as a medical 
probability, and it is not sufficient that causal connection 
be established by expert testimony as merely a medical 
possibility. Gammon v, Ebasco Corp., 1965-NMSC-015, 74 
N.M. 789, 399 P.2d 279. 

The 1959 statute requires the workman (worker) to es- 
tablish a causal connection between the accidental injury 
and the claimed disability as a medical probability by ex- 
pert medical testimony, if it be denied that the disability is 
a natural and direct result of the accident. Stuckey v. Furr 
Food Cafeteria, 1963-NMSC-064, 72 N.M. 15, 380 P.2d 172. 

"Medical possibility" insufficient for award of 
compensation. —’An award of compensation should be 
denied: (1) if a court must speculate as to whether a work- 
man's (worker's) disability was caused by the accident; or 
(2) if an expert testifies that as a medical possibility, as 
opposed to a medical probability, the workmen's (workers') 
disability was caused by the accident. Bufalino v. Safeway 
Stores, Inc., 1982-NMCA-127, 98 N.M. 560, 650 P.2d 844. 

Medical testimony on causation does not require 
proof to absolute certainty. Chavez v. Lectrosonics, 
Ine:, 1979-NMCA-111, 93 NM. 495, 601 P.2d 728, cert. de- 
nied, 93 N.M. 683, 604 P.2d 821. 


- B, MEDICAL EVIDENCE RULE. 


Uncontradicted medical opinion as conclusive of 
causal connection. —- Where medical opinion based on 
the facts has been expressed and is uncontradicted, the 
evidence is conclusive as to the establishment, as a medi- 
cal probability, of the causal connection between the acci- 
dent and the disability as required in this section. Casaus 
v. Levi Strauss & Co,, 1977-NMCA-063, 90 N.M. 558, 566 
P.2d 107, cert. denied, 90 N.M. 636, 567 P.2d 485. 

Where causal connection has been denied and must be 
established by medical testimony as a medical probability, 
and where medical opinion based on the facts has been ex- 
pressed and is uncontradicted, the evidence is conclusive 
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upon the court’as trier of the facts. Ross v. Sayers Well 
Servicing Co., 1966-NMSC-099, 76 N.M. 321, 414 P.2d 679. 

The evidence being uncontradicted, the trial court 
should have‘found that plaintiff suffered a disability be- 
tween March 22, 1967 and September 7, 1967, as a natu- 
ral and direct result of the accident. Mares: v. City of Clo- 
vis, 1968-NMCA-102, 79 N:M. 759, 449 P.2d 667. 

The uncontradicted medical evidence rule states that 
where medical opinion based on the facts has been ex- 
pressed and uncontradicted, the evidence is conclusive 
upon the court as trier of fact. The rule is based on Subsec- 
tion B, which requires that the claimant prove a causal con- 
nection between the disability and the accident as a medi- 
cal probability by expert medical testimony. Beltran v. Van 
Ark Care Ctr., 1988-NMCA-043, 107 N.M. 273, 756 P.2d 1... 

The uncontradicted medical evidence rule has no appli- 
cation where the testimony claimed to be uncontroverted 
is equivocal, contradicted, or subject to reasonable doubt. 
Beltran v. Van Ark Care Cir., 1988-NMCA-043, 107 N.M. 
273, 756 P.2d Lit; 

Trier of fact may weigh testimony. — The testimony 
of a doctor concerning whether a workman's (worker's) 
injury, suffered in the course of his employment, caused 
the disability for which compensation was sought, was 
opinion testimony and as such was not conclusive, and the 
trier of the facts could accept, reject or give such weight 
only as it deemed the same entitled to have, even though 
uncontradicted. Montano v. Saavedra, 1962-NMSC-095, 
70 N.M. 332, 373 P.2d 824. 

Medical opinion as to the claimant's ability to perform 
heavy labor does not establish causal connection between 
disability and accident as required by this section. Weston 
v. Carper Drilling Co., 1966-NMSC-235, 77 N.M. 220, 421 
P.2d 435. 

Uncontradicted medical evidence rule is an excep- 
tion to the general rule that a trial court can accept or reject 
expert opinion as it sees fit. The rule is based on Subsection 
B of this section, which requires the worker to prove causal 
connection between disability and accident.as a medical 
probability by expert medical testimony. Because this sec- 
tion requires a certain type of proof, uncontradicted evi- 
dence in the form of that type of proof is binding on the trial 
court, Hernandez v, Mead Foods, Inc., 1986-NMCA-020, 104 
N.M. 67, 716 P.2d 645, Banks v. IMC Kalium Carlsbad Pot- 
ash Co,, 2002-NMCA-016, 133 N.M. 199, 62 P.3d 290, aff'd, 
2003-NMSC-026, 134 N.M. 421, 77 P.3d 1014. 

Subsection B and the uncontradicted medical evidence 
rule only apply to the causation issue; on other issues, such 
as percentage of disability, the medical testimony may be 
contradicted by the other facts and circumstances of the 
case. Hernandez v. Mead Foods, Inc., 1986-NMCA-020, 104 
N.M. 67, 716 P.2d 645. 

Uncontradicted testimony need not be accepted as true 
if (1) the witness is shown to be unworthy of belief, or (2) 
his testimony is equivocal or contains inherent improb- 
abilities, (3) concerns a transaction surrounded by suspi- 
cious circumstances, or (4) is contradicted, or subjected to 
reasonable doubt as to its truth or veracity, by legitimate 
inferences drawn from the facts and circumstances of the 
case. Hernandez v. Mead Foods, 1986-NMCA-020, Inc., 
104 N.M. 67, 716 P.2d 645. 


F, PREEXISTING CONDITION. 


Causal connection even where preexisting con- 
dition. — There was substantial evidence to establish a 
causal connection between the plaintiff's accidental injury 
and his resulting disability, even though his injury was 
attributable in part to a preexisting condition. Moorhead 
v. Gray Ranch Co,,1977-NMCA-017, 90 N.M. 220, 561 P.2d 
493, cert. denied, 90 N.M, 254, 561 P.2d 1347. 

Preexisting condition does not diminish right to 
benefits. — It does not diminish a worker's entitlement to 
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benefits that a preexisting condition may make the worker 
more susceptible to injury, nor. does it matter that without 
the preexisting condition the work-related injury might 
have been less disabling or perhaps not disabling at all. 
Edmiston v. City of Hobbs, 1997-NMCA-085, 123 N.M. 654, 
944 P.2d 883, cert. denied; 123 N.M. 626, 944 P.2d 274. 

Work-related injury caused by aggravation of 
preexisting condition is compensable. — Where 
worker appealed a workers' compensation judge's (WCJ) 
decision denying worker's claim for permanent partial 
disability and medical benefits based on a finding that 
worker's disability was not caused by his work-related 
accident, the WCJ erred in denying worker's claim, be- 
cause although the work-related accident did not cause 
worker's disability, worker met his burden of proving 
that his work-related accident caused an aggravation of 
his preexisting condition resulting in his disability and 
his inability to work. Molinar v. Larry Reetz Constr. Ltd., 
2018-NMCA-011, cert. denied. 

Appointment of injury to work-related and preex- 
isting causes. — When a preexisting condition combines 
with a work-related. injury to cause a disability, an em- 
ployee is entitled to benefits commensurate with the total 
disability sustained; benefits are not apportioned accord- 
ing to different causal factors as long as the disability is ‘a 
natural and direct result of the accident. Edmiston v. City 
of Hobbs, 1997-NMCA-085, 123 N.M. 654, 944 P.2d 883, 
cert, denied, 123 N.M. 626, 944 P2d 274, 

Failure to prove accident aggravated preexist- 
ing condition. — Where widow failed to prove by ex- 
pert medical testimony that deceased's weight gain was 
caused or resulted from the employee's accident and treat- 
ment, she failed to prove that the accident or treatment 
aggravated a preexisting condition. Mayfield v. Keeth Gas 
Co., 1970-NMCA-032, 81 N.M. 313, 466 P.2d 879. 

Effect of earlier injury on present disability. — 
Where the claimant did not inform his doctor of an earlier 
back injury and his doctor did not learn of that injury until 
cross-examination at trial where he stated that he could not 
judge the possible effect of the earlier accident on claimant's 
present disability, evidence indicating plaintiff's prior injury 
was to another part of his back was sufficient with doctor's 
testimony to establish a causal connection between claim- 
ant's later injury and his present disability. Maes v. John C. 
Cornell, Inc., 1974-NMCA-061, 86 N.M. 393, 524 P.2d 1009, 

Subsequent disability result of same accident. 
— Even though an accident causes a disability which 
results in payment of compensation for a time, the em- 
ployer is not necessarily relieved of the further duty to 
pay compensation for a subsequent disability, which is 
the "natural and direct result" of the same accident. Lin- 
ton v, Mauer-Neuer Meat Packers, 1963-NMSC-018, 71 
N.M. 305, 378 P.2d 126. 

Disability resulting from a second accident, re- 
gardless of a preexisting condition, is compensable by 
the employer and compensation insurer at the time of 
the second accident. Gonzales v. Stanke-Brown & Assocs., 
1982-NMCA-109, 98 N.M. 379, 648 P.2d 1192.: 

Uncontradicted medical testimony. — Where wid- 
ow's primary theory of causation of death was that her hus- 
band developed a circulatory problem due to the inactivity 
of the right extremity following accident, that as a result 
of this circulatory problem an embolism developed in the 
right leg and that death resulted from a pulmonary embo- 
lism, and the widow introduced evidence, through an ex- 
pert medical witness, in support of her theory, her expert's 
testimony, if uncontradicted, was sufficient to meet the cau- 
sation requirement of this section. Mayfield v. Keeth Gas 
Co., 1970-NMCA-082, 81 N.M. 313, 466 P.2d 879. 

Law reviews. — For comment, "Witnesses - Privileged 
Communications - Physician-Patient Privilege in Work- 
men's Compensation Cases," see 7 Nat. Resources J. 442 
(1967). 
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For note, "Workmen's Compensation in New Mexico: Workers' compensation: coverage of injury occurring 
Preexisting Conditions and the Subsequent Injury Act," between workplace and parking lot. provided by em- 
see 7 Nat. Resources J. 632 (1967), ~ ployer, while employee is going to or coming from work, 4 

For survey of workers’ compensation law in New Mex- A.L.R.5th 585. 
ico, see 18 N,M.L. Rev. 579 (1988). Eligibility for workers' colipcnaasinn: as affected by 

For case note, "WORKERS' COMPENSATION LAW: A claimant's misrepresentation of health or physical condi- 
Clinical Psychologist Is Qualified to Give Expert Medical tion at time of hiring, 12 A.L.R.5th 658. 

Testimony Regarding Causation: Madrid v. Univ.-of Cal., Workers' compensation: coverage of employee's injury 
d/b/a Los Alamos National Laboratory," see 18 N.M.L. Rev. or death from exposure to the elements - modern cases, 
637 (1988). 20 A.L.R.5th 346. 

Am. Jur. 2d, A.L.R. and C.J.S.; references. — 82 Am. Workers' compensation: Law enforcement officer's re- 
Jur. 2d Workers' Compensation §§ 242 to 258, 564 to 601. covery for injury sustained during exercise of physical rec- 

Injury while crossing or walking along railroad or street reation activities, 44 A.L.R.5th 569. 
railway tracks, going to or from work, as arising out of and Presumption or inference that accidental death of em- 
in course of employment, 50 A.L.R.2d 363. ployee engaged in occupation of manufacturing or pro- 

Liability for injury or death on or near golf course, 82 cessing arose out of and in course of employment, 47 
A.L.R.2d 1183, 53 A.L.R.4th 282. A.L.R.5th 801. . 

Suicide as compensable under Workmen's Contptiisa- Employee's injuries sustained in use of employer's 
tion Act, 15 A:L.R.3d 616. restroom as covered by workers' compensation, 80 

Injury sustained while attending employer-sponsored A.L.R.5th 417. 
social affair as arising out of and in the course of employ- Right to workers' compensation for emotional distress 
ment, 47 A.L.R.3d 566. or like injury suffered by claimant as result of nonsudden 

Employer's liability for injury caused by food or drink stimuli - Right to compensation under particular statu- 
purchased by employee in plant facilities, 50 A.L.R.3d 505. tory provisions, 97 A.L.R.5th 1. 

» Workers' Compensation: Compensability of injuries in- Right to workers’ compensation for physical injury or 
curred traveling to or from medical treatment of earlier illness suffered by claimant as result of nonsudden mental 
compensable injury, 83 A.L.R.4th 110. stimuli — compensability under particular circumstances, 

Workers' compensation: coverage of injury occurring in 107 A.L.R.5th 441, 112 A.L.R.5th 509. 
parking lot provided by employer, while employee was go- 99 C.J.S. Workmen's Compensation §§ 152 to 257; 100 
ing to or coming from work, 4.A.L.R.5th 443. C.J.S. Workmen's Compensation § 461. 


52-1-28,1. Unfair claim-processing practices; bad faith. 


A. Claims may be filed under the Workers' Compensation Act alleging unfair claim-processing 
practices or bad faith by an employer, insurer or claim-processing representative relating to any 
aspect of the Workers' Compensation Act. The director may also investigate allegations of unfair 
claim processing or bad faith on his own initiative. 

B. If unfair claim processing or bad faith has occurred in the handling of a particular claim, 
the claimant shall be awarded, in addition to any benefits due and owing, a benefit penalty not to 
exceed twenty-five percent of the benefit amount ordered to be paid. 

C. If an employer, insurer or claim-processing representative has a history or pattern of re- 
peated unfair claim-processing practices or bad faith, the director or a workers’ compensation 
judge may impose a civil penalty of up to one thousand dollars ($1,000) for each violation. The civil 
penalty shall be:deposited in the workers' compensation administration fund. 

D. Any person aggrieved by an order under this section may request a hearing pursuant to the 
Workers' Compensation Act. 

E. The director shall adopt by regulation definitions of unfair claim-processing practices and 
bad faith. 

F. This section shall not be construed as limiting or interfering with the authority of the super- 
intendent of insurance as provided by law to regulate any insurer, including his jurisdiction over 
unfair claim settlement practices. 


History: Laws 1990 (2nd S.S.), ch. 2, § 29. separate tribal commission revoked the gaming license that 
Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 the worker was required to possess to perform the worker's 
Laws 1990 (2nd §.8.), ch. 2, § 29 effective January 1, 1991. employment duties; the tribal commission was unwilling to 
reissue the gaming license resulting in the termination of 

ANNOTATIONS the worker's employment with the casino; the tribal com- 


mission did not waive sovereign immunity; and the work- 
ers’ compensation judge determined that the worker had 
been wrongfully terminated in retaliation for filing the oc- 
cupational injury claim, the workers' compensation judge 
had authority to order the tribal corporation to rehire the 
worker at a position of employment that was substantially 
equivalent to the position the worker formerly held in 


Jurisdiction to order Indian employer to rehire 
a worker. — Where the worker filed a claim for an occu- 
pational injury against a casino that was owned and oper- 
ated by a tribal corporation; the tribal corporation waived 
sovereign immunity; the workers' compensation judge filed 
an opinion which awarded benefits to the worker; after the 
opinion of the workers’ compensation judge was filed, a 
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terms of pay and benefits. Martinez v, Cities of Gold Casino, 
2009-NMCA-087, 146 N.M, 735, 215 P.3d 44, cert. denied, 
2009-NMCERT-007, 147.N.M. 361, 223 R.3d 358, 

Section does not create new duty or right. — This 
section is not substantive in nature; it does not create a 
new duty, right, or obligation under the law, Instead, it 
proscribes a method of obtaining redress and is proce- 
dural or remedial; it should be applied retroactively to 
accrued cases not filed and pending at the time of enact- 
ment, Cruz v, Liberty Mut. Ins, Co., 1995-NMSC-006, 119 
N.M. 301, 889 P.2d:1223, 

Exclusivity of remedy. — This section's remedy for 
bad faith in processing a workers' compensation claim is 
exclusive. Martin-Martinez v. 6001, Inc. ; 1998-NMCA-179, 
126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. B82, 
972 P.2d 351, 

Section provides adequate remedy, — This déctidn 
provides an adequate remedy; although the penalty may 
not be a great amount when the amount of the claim is 
small, it provides sufficient deterrence to prevent an in- 
surer from denying benefits in bad faith and enforces 
the public policy against the bad-faith handling of work- 
ers' compensation claims, Cruz v. Liberty Mut. Ins. Co., 
1995-NMSC-006, 119 N.M. 301, 889 P.2d 1223. 

Exclusive and adequate remedy. — By enacting 52- 
1-28.1 NMSA 1978, the legislature brought all workers' 
bad faith claims under the Workers' Compensation Act's 


WORKERS' COMPENSATION 


52-1-28.2 


exclusivity provision and abrogated workers' rights to file 
bad faith actions in district court, and the twenty-five per- 
cent penalty amount provides sufficient deterrence to pre- 
vent an insurer from denying benefits in bad faith and en- 
forces the public policy against the bad faith handling’ of 
workers! compensation claims. Worker's claims were prop- 
erly denied where he argued that he should be allowed a 
private right of action for bad faith in district court, that 
the benefit penalty allowed by this section is insufficient 
to deter bad faith, and that the cost of successfully pur- 
suing such claims exceeds the available benefit penalty. 
Romero v. Laidlaw Transit Servs., Inc., a sbarorai se: 
cert. granted, 2015-NMCERT-009. 

The term "benefit amount" in Sritiomctidts B does not 
include the value of future medical benefits nor attorney 
fees, Meyers v. W. Auto, 2002-NMCA-089,'132 N.M, 675, 54 
P.3d 79, cert. denied, 132 N.M. 551, 52 P.3d 411, 

Claim for rehire. — There is no difference between a 
claim for benefits and a claim for rehire, Both are claims 
under the Workers' Compensation Act and both can be im- 
properly handled, leading to.a claim of unfair claims pro- 
cessing. Lucero v. City of Albuquerque, 2002-NMCA-034, 
1382 N.M. 1, 43 P.3d 352, cert. quashed, 133 N.M. 30, 59 
P.3d 1262, 
© Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992). 


52-1-28.2. Retaliation against employee seeking benefits; civil penalty. 


A. An employer shall not discharge, threaten to discharge or otherwise retaliate in the terms 
or conditions of employment against a worker who seeks workers' compensation benefits for the 
sole reason that that employee seeks workers' compensation benefits. 

B. Any person who discharges a worker in violation of Subsection A of this section shall rehire 
that worker pursuant to the provisions of the Workers’ Compensation. Act and the New Mexico Oc- 
cupational Disease Disablement Law, provided the worker agrees to be rehired. 

C. The director or a workers' compensation judge shall impose a civil penalty of up to five thou- 
sand dollars ($5,000) for each violation of the provisions of Subsection A or B of this section. 

D. The civil penalty shall be deposited in the workers' compensation administration fund. 


History: Laws 1990 (2nd §.S.), ch. 2, § 32. 

Effective dates, — Laws 1990 (2nd §,S.), ch. 2, § 153 
Laws 1990 (2nd §.S.), ch. 2, § 32 effective January 1, 1991. 

Cross references. — For the New Mexico Occupa- 
tional Disease Disablement Law, see 52-3-1 NMSA 1978 
and compiler's notes thereto. 


ANNOTATIONS 


Rehiring is mandatory. — Where the worker was 


not order the tribal commission to rehire worker, Sub- 
section B of Section 52-1-28.2 NMSA 1978 does not rec- 


‘ ognize that an employer may have legitimate business 


fired from.a tribal casino in retaliation for filing a work- 


er's compensation claim, Subsection B of Section 52-1- 


28.2 NMSA 1978 mandated that the district court order ’ 


the employer to rehire the worker. Martinez v. Pojoaque 
Gaming, Inc., 2011-NMCA-108, 150 N.M. 629, 264 P3d 
725, cert. denied, 2011-NMCERT-009, 269 P.3d 903. 
Where the worker was fired from a tribal casino in re- 
taliation for filing a worker's compensation claim; an inde- 
pendent tribal gaming commission, which was responsible 
for issuing gaming licenses that certain employees were 
réquired to possess pursuant to the gaming compact with 
the state, had revoked the worker's gaming license; the 
employer refused to rehire worker, because there were no 
jobs at the casino that did not require a gaming license 
and worker did not have a gaming license; and because 
the district court determined that it did not have juris- 
diction to require the tribal gaming commission to issue 
a gaming license to worker, and the district court did 
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reasons for not rehiring an employee or allow consider- 
ation of any other remedies as a substitution for rehiring 
and the district court was required under Subsection B 
of Section 52-1-28.2 NMSA 1978 to order the tribal ca- 
sino to rehire worker. Martinez v:;Pojoaque Gaming, Inc., 
2011-NMCA-103, 150 N.M. 629, 264 P.3d 725, cert. denied, 
2011-NMCERT-009, 269 P.3d 908. 

Pre-judgment’ interest... — Where worker was 
awarded damages for bad faith and wrongful termi- 
nation under the Workers' Compensation Act and the 
employer did not cause any unreasonable delay in the 
workers' compensation proceedings or make any unrea- 
sonable settlement offers prior to trial, the trial court did 
not abuse its discretion in denying worker's request for 
pre-judgment interest. Martinez v. Pojoaque Gaming, Inc., 
2011-NMCA-103, 150 N.M. 629, 264 P.3d 725, cert. denied, 
2011-NMCERT-009, 269 P.3d 903. 

Post-judgment interest. — Where worker was 
awarded damages because the employer intentionally re- 
taliated against worker.for filing a workers' compensation 
claim, the actions of the employer constituted bad faith, 
and the employer's actions amounted to fraud, malice, 
oppression or willful, wanton or reckless disregard of the 
rights of worker, the district court was required to award 
worker post-judgment interest at the highest rate specified 
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in Section 56-8-4 NMSA 1978 of fifteen percent. Martinez v. 
Pojoaque Gaming, Inc,, 2011-NMCA-103, 150 N.M. 629, 264 
P.3d 725, cert. denied, 2011-NMCERT-009, 269 P.3d 903. 

Independent retaliatory discharge action al- 
lowed. — An employee who alleges that he or she was 
wrongfully discharged in retaliation for filing a workers' 
compensation action has a cause of action for damages in- 
dependent from that set out in this section. Michaels v. 
Anglo Am. Auto Auctions, Inc., 1994-NMSC-015, 117 N.M. 
91, 869 P.2d 279. 
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New Mexico recognizes claims for retaliatory dis- 
charge. — An employee who suffers a wrongful discharge 
in retaliation for filing a workers' compensation claim has 
a cause of action independent from the relief provided in 
the Workers' Compensation Act. Hartwell v. Southwest 
Cheese Co., 276 F.Supp.3d 1188 (D.N.M. 2016). 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992). 


§2-1-28.3. False statements or representations with regard to physical 


condition; forfeiture. 


A. When an employer asks by written questionnaire for the disclosure of a worker's medical 
condition, no compensation is payable from that employer for an injury to that worker under the 


provisions of the Workers' Compensation Act if: 


(1) the worker knowingly and willfully concealed information or made a false representa- 


tion of his medical condition; 
(2) the employer: 


(a) was not aware of the concealed information that, if known, would have been a sub- 
stantial factor in the initial or continued employment of the worker; or 
(b) relied upon the false representation, and this reliance was a substantial factor in 
the initial or continued employment of the worker; and 
(3) a medical condition that was concealed or falsely represented substantially contrib- 


uted to the injury or disability. 


B.. The provisions of this section do not apply unless, in the written questionnaire, the em-. 
ployer clearly and conspicuously discloses that the worker shall be entitled to no future compen- 
sation benefits if he knowingly and willfully conceals or makes a false representation about the 


information requested. 


C. Nothing in this section shall be construed to deny or limit compensation benefits paid or be- 


ing paid for prior injuries. 


D, This section shall apply only prospectively. It shall not alter, as to prior reports, the law 
governing questionnaires and information reported that was in effect prior to the effective date of 


this section. 


History: Laws 1990 (2nd S.S.), ch. 2, § 31. 
Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
Laws 1990 (2nd 8.S.), ch. 2, § 31 effective January 1, 1991, 


ANNOTATIONS 


Adequacy of application question. — To bar a 
worker from receiving benefits based on a knowing and 
willful false representation defense, the question the 
worker answers must be one which the worker knows, ex- 
pects, or foresees, or that a reasonable person in the work- 
er's position would expect or foresee employer would rely 
upon. To establish foreseeability, employer must show: 
worker understood the duties required with the job ap- 
plied for; the employer asked a question which a reason- 
able person would have understood required disclosure 
of relevant medical history: and worker had a medical 
history which a reasonable person would have viewed 


as relevant and within the scope of the question asked. 
Lamay v. Roswell Indep. Sch. Dist., 1994-NMCA-109, 118 
N.M. 518, 882 P.2d 559. 

Application question which read: "Do you have any con- 


' dition which might limit you in job assignment or ability 


to work in the position for which you are applying" is nei- 
ther overly broad or vague and an'employer has a right to 
rely on the response. Lamay v. Roswell Indep. Sch. Dist., 
1994-NMCA-109, 118 N.M. 518, 882 P.2d 559. 

Notice requirements. — Denial of an employer's 
false application defense was not error since the employer 
failed to comply with the notice of requirements of Sub- 
section B, Pena v. Mines, 1995-NMCA-035, 119 N.M. 735, 
895 P.2d 257. 

Law reviews. — For survey of 1990-91 workers’ com- 
pensation law, see 22 N.M.L. Rev. 845 (1992), 


52-1-29. Notice of accident to employer; employer to post clear notice of 
requirement. 


A. Any worker claiming to be entitled to compensation from any employer shall give notice in writing 
to his employer of the accident within fifteen days after the worker knew, or should have known, of its oc- 
currence, unless, by reason of his injury or some other cause beyond his control, the worker is prevented 
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from giving notice within that time, in which case he shall give notice as soon as may reasonably be done 
and at all events not later than sixty days after the occurrence of the accident. No written notice is re- 
quired to be given where the employer or any superintendent or foreman or other agent.in. charge of she 
work in connection with which the accident occurred had actual knowledge of its occurrence. bavw 

B. Each employer shall post, and keep posted in conspicuous places upon his premises PHBE 
notices to employees and applicants for employment are customarily posted, a notice that advises 
workers of the requirement specified in Subsection A of this section to give the employer notice 
in writing of an accident within fifteen days of its occurrence. The notice shall be prepared or ap- 
proved by the director. The failure of an employer to post the notice required in this subsection 
shall toll the time a worker has to give the notice in writing specified in Subsection A of this sec- 
tion up to but no longer than the maximum sixty-day period. 

C. The notice required in Subsection B of this section shall include as an attachment to it 
a preprinted form, which shall be approved by the director, that allows the worker to note and 
briefly describe the accident and sign his name. The employer, any superintendent or foreman, 
or any agent of the employer in charge of the work where the accident occurred shall also sign 
the preprinted form that describes the accident. That signature shall not be a concession by the 
employer of any rights or defenses. It merely acknowledges receipt by the employer or his agent of 
the form signed by the worker. The preprinted form shall be prepared in duplicate so that both the 
worker and the employer can retain copies. 


History: 1958 Comp., § 59-10-13.4, enacted by Laws asserted by the employer, which the employer must prove. 


1959, ch. 67, § 8; 1989, ch. 263, § 19; 1990 (2nd S.S.), Mosher v. Bituminous Ins. Co,, 1981-NMCA-102, 96 N.M, 
ch, 2, § 16. 674, 634 P.2d 696. 

The 1990 (2nd S.S.) amendment, effective January 1, ©. Section protects the employer, giving him notice 
1991, rewrote the catchline; substituted “of the accident so that he may investigate the facts and circumstances 
within fifteen days after the worker knew, or should have and question witnesses and is intended to prevent the, fil- 
known, of its occurrence" for "of the accident and of the in- ing of fictitious claims where lack of time makes proof of 
jury within thirty days after their occurrence" in the first genuineness difficult. Herndon v. Albuquerque Pub. Schs., 
sentence in Subsection A; and added Subsections B and C. 1978-NMCA-072, 92 N.M. 6385, 593 P.2d 470, rev'd on other 

grounds, 1978-NMSC-090, 92 N.M, 287, 587 P.2d 434, 
ANNOTATIONS Effect on action against Subsequent Injury Fund. — 
I. GENERAL CONSIDERATION. . When a worker is barred for lack of notice from bringing an 
Il. NOTICE OF ACCIDENT AND INJURY. on if siete the ae BP PSP sninetion aaaingt the 
ubsequent Injury Fund is also barred. Jimerson v. Arapa- 
Te AGED Sh OW ROGE hoe Drilling, 1988-NMCA-097, 107 N.M. 716, 764 P.2d 148. 
I. GENERAL CONSIDERATION. When the act speaks of the occurrence of injury or 


Fail ; : NESE the occurrence of the hernia, it refers to compensable in- 
_Failure to give notice not jurisdictional ques- juries and these occur when disability appears - in other 
tion. — Under this section when the question of notice words, when the injury or hernia becomes manifest. Mon- 
is not raised in the trial court and since failure to give fell wh Orndorff. 1960-NMSC-063. 67'N.M. 156, 353 P.2d 680 
notice does not present a jurisdictional question, the No filing of suit until 31 days elapsed from fail- 
question cannot be raised in the supreme court for the ure to pay. — Section 52-1-30 NMSA 1978 bars the fil- 
aah es rate v. Mountain States Mut. Cas, Co, ing of suit until 31 (now 14) days have elapsed from such 
Th 7 f en 126, cee P.2d 697. d failure or refusal to pay. Swallows v. City of Albuquer- 
e provision foun int is section is a manda- que, 1955-NMSC-042, 59 N.M. 328, 284.P.2d. 216, aff'd, 
tory requirement upon which the right of action rests, 1956-NMSC-063,.61 N.M. 265, 298 P.2d 945 (decided un- 
and not a mere formality to.be lightly put. aside. Ogle- der former law). 
tree v. Jones, 1940-NMSC-062, 44 N.M. 567, 106 P2d Time is tolled for beginning of payments april 


302, overruled on other grounds by Yardman v, Cooper em 
" , ployer is notified pursuant to the act. that the em- 
1959-NMSC-043, 65 N.M. 450, 339 P.2d 473; Montell v. ployee is claiming pombengs tian resulting from the acci- 


Orndorff, 1960-NMSC-063, 67 N.M, 156, 353 P.2d 680, dent. Swallows v. City of Albuquerque, 1955-NMSC-042, 
Herndon v. Albuquerque Pub, Schs., 1978-NMCA-072, 59 N.M. 328, 284 P2d 216, aff'd, 1956-NMSC- 063, 61N.M. 
92 N.M. 685, 5938 P2d 470, rev'd on other grounds, . 265, 298 P2d 945 taoctiad under former law). 


1978-NMSC-090, 92 N.M. 287, 587 P.2d 434. 

Right to recover which is dependent on finding 
that the requirements of the section have been met cannot 
stand in the absence of such a finding. Geeslin v. Goodno, 


Statute of limitations is not tolled for minor.depen- 
dent, nor where it. has run on the workman (worker) may it 
be revived in favor of the children at the workman's (work- 
er's) death, and the claimant must bring himself strictly 
I Leake 1965-NMSC-053, 7 5 N.M. 174, 402 P.2d 156. within the limitations. Thus, the claim is lost by failure to 

Finding of compliance is necessary in order to file as provided by statute. Employers Mut. Liab. Ins. Co. v. 
support: judgment for the workman (worker), particu- Jarde, 1963-NMSC- 215, 73 N.M. 371, 388 P2d 382. 


larly where a request for a contrary finding has been It is trial coustdh 
. at resolves conflicts, even where 
made. Geeslin v. Goodno, Inc., 1965-NMSO-053, 75 N.M. evidence on question of latent injury is conflicting. Ham- 


174, 402 P.2d 156. f " 
Proof of notice not essential for liability. — Proof of ond 8 Keres, $i? MCh 9081882, M. J, £92, Rea 


notice in a workmen's (workers') compensation case is not 
5 AeA il a ; 3 Timely fili ; ) ts ; 
essential to establish liability. It is an affirmative defense Re pi oh por esiemoe iad te tae 
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compensation was timely filed or whether good cause ex- 
ists for the delay in filing are ordinarily questions of fact, 
and may become questions of law only where the facts 
are not in dispute.-Buffington v. Continental Cas. Co., 
1961-NMSC-179, 69 N.M. 365, 367 P.2d 539. 

Finding of fact regarding notice intermingled 
with conclusion of law. — In workmen's (workers') 
compensation case involving notice under 59-10-13, 1953 
Comp. (now repealed), where there was no specific finding 
by trial court under the "finding of fact" concerning notice 
of a compensable injury, but where one of the conclusions 
of law read in part that plaintiff did not give the defendant 
notice of a compensable:injury within the time and man- 
ner provided by law, that portion of the conclusion was a 
finding of ultimate fact although intermingled with the 
conclusion of law. Clark v. Duval Corp., 1971-NMCA-091, 
82.N.M. 720, 487 P.2d 148. 

Supreme court views trial court's judgment in 
most favorable light. — In a workmen compensation 
action, the supreme court is’ required to view the judg- 
ment of the trial court in its most favorable light. Waymire 
v. Signal Oil Field Serv.; Inc., 1966-NMSC-270, 77 N.M. 
297, 422 P.2d 34. 

Judgment reversed where: suit prematurely filed. 
— Where it is clear that the suit was prematurely filed, 
the judgment for the claimant will be reversed and the 
cause remanded with instruction to dismiss his claim. 
Swallows v. City of Albuquerque, 1955-NMSC-042, 59 
N.M. 328, 284 P.2d 216, aff'd, 1956-NMSC-063; 61 N.M. 
265, 298 P.2d 945 (decided under former law). 

Where employee returned to work after notice of 
injury. — Where employer had notice of the accident and 
a compensable injury, the fact that the employee came 
back to work, but was later discharged, did not as a mat- 
ter of law establish that there was no right to continuing 
compensation, but rather that the question was properly 
for the jury. Roberson v. Powell, 1967- NMSC- 131, 78 N.M. 
69, 428 P.2d 471. 

Supreme court may increase award of attor- 
ney's fees. — In,a workmen's (workers') compensation 
case, where the transcript and» extended briefs show 
that considerable time and effort were expended in the 
lower court in litigating the issues, and that various de- 
positions were taken by the parties, and the amounts of 
the medical bills involved and the maximum compensa- 
tion benefits secured for the claimant. are substantial, the 
supreme court may increase an award of attorney's fees 
from $1000 to $1500, Waymire v. Signal Oil Field Serv., 
Inc., 1966-NMSC-270, 77 N.M. 297, 422 P.2d 34. 

Because contribution claim is third-party action 
brought by employer against other employers that 
may be deemed liable for contribution, the general statute 
of limitations for contribution actions shall apply. Jouett v. 
Tom Growney Equip. Co., 2004-NMCA-023, 135 N.M. 136, 
85 P.3d 260, cert. granted, 2004-NMCERT-002, 135 N.M. 
169, 86 P.3d 48, rev'd, 2005-NMSC-015, 187 Pinte 497, 113 
B. 3d 320. 


II, NOTICE OF ACCIDENT AND INJURY. 


Notice is condition to right of workman (worker) 
to recover compensation. Geeslin v.'Goodno, Inc., 
1965-NMSC-053, 75 N.M. 174, 402 P.2d 156. © 

Once notice becomes an issue, the’ plaintiff has to prove 
notice in order to obtain a judgment for compensation. 
Aguilar v. Penasco Indep. Sch, Dist. No. 6, 1984-NMSC- 004, 
100 N.M. 625, 674 P.2d 516. 

Once notice is put in issue, the worker must prove com- 
pliance with the statutory requirement. Nunez v. Smith's 
Mgmt. Corp:, 1988-NMCA-109, 108 N.M. 186, 769 P.2d 99, 

Notice as required by statute is condition prec- 
edent to the right to plaintiff to recover compensation. 
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Sanchez v. Azotea Contractors, 1973-NMCA-039, 84 N.M. 
764, 508 P.2d 34. 

Cannot recover where failure to comply with 
mandatory wording. — Where appellee was required 
to stop working in May of 1960 and was hospitalized for 
a week for dermatitis, in June of 1960 appellee sought 
help from the state labor commission in order to secure 
compensation for his dermatitis, appellee knew of his 
condition and was not in conformity with this section and 
appellee cannot recover for this condition because of his 
failure to comply with the mandatory words of this sec- 
tion. Sanchez v. James H. Rhodes & Co., 1964-NMSC-063, 
74.N.M. 112, 391 P.2d 336. 

Failure to notify as bar to recovery. — Present knowl- 
edge of injury to shoulder entitling claimant to compensa- 
tion, and known to him during four months or more when 
he was without work because of the condition, but at no time 
communicated te employer, was in fact and law a failure to 
timely comply with the provisions of this section and barred 
recovery under Section 52-1-31 NMSA 1978. Roberson v. 
Powell, 1967-NMSC-131, 78 N.M. 69, 428 P.2d 471. 

If plaintiff gave no notice as required by this section or 
failed to file his claim within one year after relator failed 
or refused to pay compensation as required by this sec- 
tion, all of plaintiff's "claim for the recovery of compen- 
sation; all his right to the recovery of compensation and 
the bringing of any legal proceeding for the recovery of 
compensation" would be barred and the same is true if the 
case was prematurely filed. State ex rel. Kermac Nuclear 
Fuels Corp. v. Larrazolo, 1962-NMSC-1384, 70 N. 476, 
375 P.2d 118. 

The failure to give notice within the allotted time is a 
conclusive bar to any suit for compensation where plain- 
tiff was timely advised by the treating physician that he 
had suffered a left direct inguinal hernia: Michael v. Bau- 
man, 1966-NMSC-079, 76.N.M. 225, 413 P.2d 888. 

Reason for notice to employer of accident or in- 
jury sustained by an employee is to enable the employer 
to examine into the facts while they are ‘accessible and 
also to employ skilled physicians or surgeons to care for 
the employee so as to speed his recovery and protect him- 
self against simulated or. exaggerated. claims. Lozano v. 
Archer, 1962-NMSC-164, 71 N.M. 175,376 P.2d 963. 

Purpose of the notice requirement. — The purpose 
of the notice requirement is (1) to enable the employer to 
investigate the accident while the facts are accessible and 
(2) if necessary, to employ doctors to speed recovery. Beck- 
with v, Cactus Drilling Corp., 1972-NMCA-168, 84 N.M. 
565, 505 P.2d 1241, cert. denied, 84 N.M..560, 505 P.2d 
1236 (1973). 

Purpose of notice requirement of this section is to en- 
able the employer to investigate the facts while they 
are accessible and, if necessary, to employ doctors so as 
to speed recovery. Another purpose of the notice require- 
ment is to allow the employer to protect himself against 
simulated: or aggravated claims: Clark v. Duval Corp., 
1971-NMCA-091, 82 N.M..720, 487 P.2d'148. 

Purpose of the notice provision of the section is to allow 
the employer, or its insurance company, to investigate the 
accident. Collins v. Big Four Paving; Inc., 1967-NMSC-019, 
77 N.M. 380, 423 P.2d 418. 

The purpose of this section is to enable the employer to 
investigate the facts and circumstances in order to protect 
against fictitious, simulated, or aggravated claims, and, if 
necessary, to allow the employer to provide medical care 
for the employee so as to speed his recovery. Martinez v. 
Darby Constr, Co., 1989-NMSC-069, 109 N.M, 146, 782 
P.2d 904. 

Primary purpose of requiring employee to give 
written notice is to enable the employer to investigate 
the facts while they are accessible and, if necessary, to em- 
ploy doctors.so as to speed recovery. Waymire v. Signal Oil 
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Field Serv., Inc., 1966-NMSC-270, 77 N.M. 297, 422 P.2d 
34. 

Aspect of notice to employer involved is no- 
tice of accident. Ortiz v. Ortiz & Torres Dri-Wail Co., 
1972-NMCA-005, 83 N.M. 452, 493 P.2d 418. 

This section requires notice of accident as well 
as notice of injury. Bell v. Kenneth P. Thompson Co., 
1966-NMSC-117, 76 N.M. 420, 415 P.2d 546. 

Notice of accident, not notice of compensable 
injury. — In workmen's (workers') compensation case, 
where employer admittedly had knowledge of plaintiffs 
accident arising out of the course of his employment, and 
of a "no lost time" injury where medical attention was pro- 
vided by the employer, the only question being whether 
the employer had knowledge of a "compensable" injury, 
employer could not be said to have such knowledge as a 
matter of law where there was evidence that defendants 
had no knowledge of facts indicating additional medi- 
cal attention was necessary and that defendants had no 
knowledge of the fact that plaintiff considered his claim 
to be compensable. Clark v. Duval Corp., 1971-NMCA-091, 
82 N.M. 720, 487 P.2d 148. 

Applicability of provision for written notice. — 
The provision for written notice in Subsection A of this 
section also applies to the substitute provision for actual 
knowledge in Subsection B (now also in Subsection A). 
Herndon v. Albuquerque Pub. Schs., 1978-NMCA-072, 
92 N.M. 635, 598 P.2d 470, rev'd on other grounds, 
1978-NMSC-090, 92 N.M. 287, 587 P.2d 434. 

Time, place and cause of injury must be definite 
and certain. — With reference to the date of the acci- 
dent, the time, place and cause of the injury must be defi- 
nite and certain to determine whether the employer had 
written notice or actual knowledge of the accident after its 
occurrence pursuant to this section. Herndon v, Albuquer- 
que Pub, Schs., 1978-NMCA-072, 92 N.M. 635, 593 P.2d 
470, rev'd on other grounds, 1978-NMSC-090, 92 N.M. 
287, 587 P.2d 484. 

Determination of whether an employer had ac- 
tual knowledge is made from a consideration of the to- 
tality of the facts and circumstances. Powers v. Riccobene 
Masonry Constr, Inc., 1980-NMCA-172, 97 N.M. 20, 636 
P.2d 291, cert. denied, 99 N.M. 148, 655 P.2d 160, over- 
ruled on other grounds by Gonzales v. Stanke-Brown & As- 
socs:, 1982-NMCA-109, 98 N.M. 379, 648 P.2d 1192. 

Actual knowledge by employer of accident does 
not excuse giving of written notice. Rather, the 
knowledge must be of an accident and compensable injury. 
Roberson v. Powell, 1967-NMSC-131, 78 N.M. 69, 428 P.2d 
471, / 

To avoid the requirement of written notice only 
actual knowledge of the accident is required; however, 
such actual knowledge must be acquired within the time 
provided for giving written notice. Anaya v. Big Three In- 
dus., Inc., 1974-NMCA-027, 86 N.M. 168, 521 P.2d 130, 

Although notice need not be pleaded in first in- 
stance in order to state a cause of action, when placed 
in issue, proof of compliance with this section must be 
present in order to support a judgment for a workman 
(worker). Geeslin v: Goodno, Inc,, 1965-NMSC-053, 75 
N.M. 174, 402 P.2d 156. 

Reasons for lateness in both notice and claim. — 
This law does not expect the impossible of the employee, 
lateness of both notice and claim may be excused for 
various reasons, including the following: impossibility of 
knowing that an apparently minor accident would later 
develop into a compensable injury; reasonable inability to 
recognize a disease or disabling condition in an early or 
latent state; medical opinion that the injury is not serious 
or is nonindustrial; voluntary payment of benefits by the 
employer, or assurances that the employee will be taken 
care of, inducing the employee to refrain from making 
claim; and disability preventing the making of the claim, 
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due to mental or physical incapacity, minority and the 
like. Montell v. Orndorff, 1960-NMSC-063, 67 N.M. 156, 
353 P.2d 680. 

Notice issue not litigated where first raised in 
opening statement. — Trial court did not abuse its 
discretion in refusing to allow employer to litigate the 
issue of whether employee gave notice of an alleged ac- 
cident where employer first raised the issue in its open- 
ing statement and where employee would have been prej- 
udiced either by its inclusion as an issue in the case or 
by another continuance. Beyale v. Arizona Pub. Serv. Co., 
1986-NMCA-071, 105 N.M. 112, 729 P.2d 1366, cert. de- 
nied, 105 N.M. 111, 729 P.2d 1365. 

For purposes of notice to the employer, actual dis- 
ability is not required but only that the claimant has 
knowledge, or with the exercise of reasonable diligence 
should have knowledge, that more likely than not he is 
impaired and unable, at.least to some percentage extent, 
to perform work for which he is suited. Martinez v. Darby 
Constr; Co., 1989-NMSC-069, 109 N.M. 146, 782 P.2d 904. 

In case of latent injury workman (worker) must 
give notice but only after he knew, or should have known 
by the exercise of reasonable diligence, that he had in- 
curred a compensable injury by accident arising out of and 
in the course of his employment, Brown v. Safeway Stores, 
Inc., 1970-NMCA-182, 82 N.M. 424, 483 P.2d 305; Powers v. 
Riccobene Masonry Constr. Inc., 1980-NMCA-172, 97 N.M. 
20, 636 P.2d 291, cert. denied, 99 N.M. 148, 655 P.2d 160, 
overruled on other grounds by Gonzales v. Stanke-Brown 
& Assocs., 1982-NMCA-109, 98 N.M. 379, 648 P.2d 1192. 

Where an employee's injury resulted from an internal 
degeneration of a body part rather than an external inci- 
dent, he could not have been expected to give notice until 
after the injury manifested itself. Powers v. Riccobene Ma- 
sonry Constr, Inc., 1980-NMCA-172, 97 N.M. 20, 636 P.2d 
291, cert, denied, 99 N.M. 148, 655 P.2d 160, overruled on 
other grounds by Gonzales v. Stanke-Brown & Assocs., 
1982-NMCA-109, 98 N.M. 379, 648 P.2d 1192. 

The provision of Subsection A, as amended effective 
January 1, 1991, allows notice of all latent injuries within 
fifteen days after the worker knew or should have known, 
by the exercise of reasonable diligence, that he had a com- 
pensable injury. Garnsey v. Concrete Inc., 1996-NMCA-081, 
122 N.M. 195, 922 P.2d 577, cert. denied, 122 N.M. 112, 
921 P.2d 308, 

If claimant's injury was latent, notice require- 
ments would apply only after he knew, or should have 
known by the exercise of reasonable diligence, that he 
had incurred a compensable injury. Hammond v. Kersey, 
1972-NMCA-003, 83 N.M. 480, 492.-P.2d 1293. 

Post-traumatic stress disorder is latent injury. 
— Where worker was employed at a housing and treat- 
ment center for mentally and physically disabled persons; 
worker was sexually assaulted by a patient who threat- 
ened to hurt worker if worker reported the assault; be- 
cause of fear and shame, worker did not report the assault 
until nineteen days after the assault; and undisputed 
medical evidence established that worker's fear, shame 
and trauma prevented worker from reporting the assault, 
there was sufficient evidence to support a finding that 
worker's post-traumatic stress disorder prevented worker 
from reporting the assault within the statutory time pe- 
riod. Baca v. Los Lunas Cmty. Programs, 2011-NMCA-008, 
149 N.M, 198, 246 P.3d 1070. f 

The time period in which notice of a claim must be given 
begins when the worker recognizes or should recognize 
the "nature, seriousness, and probable compensable char- 
acter of the injury," Therefore, in the case of a latent in- 
jury, the worker must give notice only after he knows or 
should know, by exercise of reasonable diligence, that he 
incurred a compensable injury. Substantial evidence does 
not support the judge's decision that claimant knew or 
should have known he had a compensable injury prior to 
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the time he was first diagnosed with post-traumatic stress 
disorder. Flint v. Town of Bernalillo, 1994-NMCA-078, 118 
N.M. 65, 878 P.2d 1014, cert. denied, 118 N.M..178, 879 
P.2d 1197. 

Law in effect. at time latent injury discovered 
controls. — Because claimant was first apprised that he 
suffered from post-traumatic stress disorder following the 
diagnosis made in 1991, even though the event that trig- 
gered it happened in 1986, the 1991 statutory notice pro- 
visions govern claimant's obligation to give notice in the 
instant case. Flint v. Town of Bernalillo, 1994-NMCA-078, 
118 N.M. 65, 878 P.2d 1014, cert. denied, 118 N.M. 178, 
879 P,2d 1197. 

Claimant not relieved of timely filing where does 
not know full extent of injury. — The mere fact that a 
claimant, froma medical standpoint, does not know the 
full extent of his injury does not relieve him from timely 
filing his claim for workmen's (workers') compensation. 
Letteau v. Reynolds Elec. & Eng'g Co., 1955-NMSC-103, 60 
N.M. 234, 290 P.2d:1072 (decided. under former law), 

Notice in casual conversation is insufficient. 
Bolton: v. Murdock, .1957-NMSC-019, 62 N.M. 211, 307 
P.2d 794 (decided under former law). 

Casual conversation short of notice. — Where 
the only evidence of notice was the casual conversation 
between the appellant and the supervisor, the facts fall 
short of the evidence necessary to support a claim that no- 
tice existed. Simmons v. International Minerals & Chem. 
Corp., 1966-NMSC-220, 77 N.M. 100, 419 P.2d 756, 

Where there was failure to make finding on no- 
tice issue, cause must be remanded to the trial court. 
Geeslin v. Goodno, Inc., 1965-NMSC-0538, 75 N,M. 174, 402 
P.2d.156, 

Time for notice or claim does not begin to run 
until the claimant, as a reasonable man, should recog- 
nize the nature, seriousness and probable compensable 
character of his injury or disease. Montell v. Orndorff, 
1960-NMSC-063, 67 N.M: 156, 353 P.2d 680. 

Time for notice. — Time for giving notice begins to 
run when employee knows, or by the exercise of reason- 
able diligence should know, that he has sustained an in- 
jury by accident in the course of his employment. Bell v. 
Kenneth P. Thompson Co., 1966-NMSC-117, 76 N.M. 420, 
415 P.2d 546; Powers v. Riccobene Masonry. Constr, Inc., 
1980-NMCA-172, 97 N.M. 20, 6386 P.2d°291, cert. denied, 
99 N.M. 148, 655 P.2d 160, overruled on other grounds by 
Gonzales v. Stanke-Brown & Assocs., 1982-NMCA-109, 98 
N.M. 379, 648 P.2d'1192; Martinez v. Darby ‘Constr. Co., 
1989-NMSC-069, 109 N.M. 146, 782 P.2d 904. st 

Where a claimant returned to work two days after an 
accident and worked for nearly a month and a half before 
pain prevented him from returning to work on a regular 
basis, it was at this later date that the claimant realized 
for the first time he had suffered a compensable injury; 
the claimant's belief in this regard is within the bounds of 
reason. Gomez v. B.E. Harvey Gin Corp., 1990-NMSC-057, 
110 N.M. 100, 792 P.2d 1143. . . 

Period limited for this notice begins to run from 
the time the workman (worker) knows, or should know 
by the exercise of reasonable diligence, that he has sus- 
tained injury by accident in the course of his employ- 
ment. Anaya v. Big Three Indus., Inc., 1974-NMCA-027, 86 
N.M. 168, 521 P.2d 130; Langley v. Navajo Freight Lines, 
1962-NMSC-018, 70 N.M. 34, 369 P.2d 774. 

Period for written notice does not begin to run 
until plaintiff is charged with knowledge of his compen- 
sable injury. Rohrer v. Eidal Int'l, 1968-NMCA-089, 79 
N.M. 711, 449 P.2d 81. 

Period begins to run. — The period for giving no- 
tice for workmen's (workers') compensation begins to 
run when the claimant knows of his injury. Sanchez v. 
James H. Rhodes & Co., 1964-NMSC-063, 74 N.M. 112, 
391 P.2d 336. 
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Successive injury. — Where worker initially sus- 
tained a non-disabling injury and aggravated the injury 
through successive employment, the date the worker 
became disabled was the date of the worker's accidental 
injury, and the worker was required to give notice of the 
injury to the successive employer within fifteen days after 
the worker became disabled from working. Tom Growney 
Equip. Co, v, Jouett, 2005-NMSC-015, 187 N.M. 497, 118 
P.3d 320. 

Verbal report satisfies requirement of notice. 
— The’supreme court is committed to the doctrine that 
the verbal reporting of the accident and injury to the em- 
ployer or his agent satisfies the requirement of written 
notice or actual notice in the section. Baca v. Swift & Co., 
1964-NMSC-104, 74 N.M. 211, 392 P.2d 407. 

Insufficient notice where does not state where 
or when accident happened. — Where the written no- 
tice stated the nature of the injury and listed the cause 
of injury as "the lifting of heavy objects in the course of 
employment," but did not state where or when the acci- 
dent was supposed to have happened, the notice contained 
no reference from which the accident could be identified 
and was insufficient. Bell v. Kenneth P. Thompson Co., 
1966-NMSC-117, 76 N.M. 420, 415 P.2d 546. 

Delay in notice reasonable where only surgeon 
made connection between pain and injury. — Where, 
in addition to plaintiff's testimony that he did not realize 
the connection between his leg problem and the industrial 
accident until after five months, there was medical tes- 
timony that it is not uncommon for a patient suffering a 
leg problem like plaintiffs to fail to connect the leg pain 
with a back injury and in fact several experienced doc- 
tors failed to make the connection while treating plaintiff, 
as the only person who reasonably should have made the 
connection between the two was an orthopedic surgeon, 
the court's holding that plaintiff's delay in notifying his 
employer was reasonable was supported by substantial 
evidence. Brown v, Safeway Stores, Inc., 1970-NMCA-132, 
82 N.M. 424, 483 P.2d 305. 

Written notice to defendants' insurance carrier 
by plaintiff's doctor was sufficient compliance with 
the statutory notice requirements. Moorhead v. Gray 
Ranch Co,, 1977-NMCA-017, 90 N.M. 220, 561 P.2d 493, 
cert. denied, 90 N.M. 254, 561 P.2d 1347. 

Oral notice to company doctor not sufficient. — A 
company doctor, not shown to be in a position of author- 
ity, is not an employer, superintendent, foreman or other 
agent in charge of the work in connection with which the 
disablement was occasioned, and therefore oral notice to 
the company doctor was insufficient. Sanchez v. Azotea 
Contractors, 1973-NMCA-089, 84 N.M..764, 508 P.2d 34, 

Hospital not estopped from claiming lack of no- 
tice in treating own employee's injury. — In action 
by cook at state hospital for workmen's (workers') com- 
pensation benefits, the trial court did not err in refusing 
to conclude that hospital was estopped from claiming lack 
of notice on the basis of evidence that the treatment room 
clerk at the state hospital failed to make reports of appel- 
lant's treatments by the staff physician, and the super- 
visors’ failure to make an accident report of the accident 
and injury, where the staff physician was authorized to 
treat employees for nonemployment-connected ailments 
as well as for on-the-job injuries. Higgins v. Board of Dirs. 
of N.M, State Hosp., 1964-NMSC-034, 73 N.M. 502, 389 
P.2d 616, . 

Statement of claim or group insurance form as 
written notice. — Statement of claim, or group insur- 
ance form, describing claimant's injury and showing 
that it arose out of his employment and signed by em- 
ployer's terminal manager, constituted written notice to 
employer of the injury. Langley v, Navajo Freight Lines, 
1962-NMSC-018, 70 N.M. 34, 369 P.2d 774, 
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Log notation not sufficient. as written notice. 
— Where the log for December 15 reported "plaintiff in- 
jured back," the log was delivered to the employer, and 
apart from the notation in the log, the employer had no 
knowledge concerning the incident until April 28, 1970, 
log notation did not suffice as written notice. Hammond 
v, Kersey, 1972-NMCA-003, 83 N.M. 430, 492 P.2d 1293. 

‘Insurance adjuster as agent of employer in re- 
ceiving notice. — Insurance adjuster's trial testimony, 
that he had acted for the employer in connection with a 
prior injury of plaintiff-employee and was acting for the 
employer in receiving the written notice in this case, is 
substantial evidence of his agency and constitutes the re- 
ceipt of written notice by the employer. Anaya v. Big Three 
Indus., Inc., 1974-NMCA-027, 86 N.M. 168, 521 P.2d 130. 


Il. ACTUAL KNOWLEDGE, 


Actual knowledge of accident or injury means 
knowledge of a compensable injury and involves more 
than the mere happening of an accident. Baca v. Swift & 
Co., 1964-NMSC-104, 74 N.M. 211, 392 P.2d 407. 

Actual knowledge of accident as contemplated by 
the act means actual knowledge of a compensable injury. 
In latent injury cases the workman (worker) is not enti- 
tled to compensation, nor can there be a failure or refusal 
to pay until the injury becomes apparent. Swallows v, City 
of Albuquerque, 1955-NMSC-042, 59 N.M. 328, 284 P.2d 
216, aff'd, 1956-NMSC-063, 61 N.M. 265, 298 P.2d 945 (de- 
cided under former law). 

"Actual knowledge" does not mean first-hand 
knowledge under the section, but only "knowledge" as 
the word is used in common parlance. It is knowledge 
sufficient to impress a reasonable man, i.e., knowledge 
obtained in the daily affairs of life, but not absolute cer- 
tainty. Collins v. Big Four Paving, Inc., 1967-NMSC-019, 
77 N.M. 380, 423 P.2d 418. 

To constitute "actual knowledge," which will 
excuse giving of "notice in writing," there must be 
knowledge on the part of the employer, or a superinten- 
dent, foreman or other agent in charge of the work in con- 
nection with which the accident occurred, that an accident 
has occurred, and this must be accompanied by knowledge 
of a compensable injury. Smith v. State, 1968- NMCA- 013, 
79 N.M. 25, 439 P.2d 242. 

"Actual knowledge" which would serve to excuse 

written notice is not conferred by a verbal statement 
to the employer at least 13 days after the claimed ac- 
cident giving rise to the injury. Scott v. Gen. Equip. Co., 
1964-NMSC-056, 74 N.M, 73, 390 P.2d 660. 
' Only actual knowledge of accident required to 
avoid written notice. — Since 1959, the statutory no- 
tice provision has not required actual knowledge of injury 
to avoid the requirement of written notice; only actual 
knowledge of the accident is required. Beckwith v. Cactus 
Drilling Corp., 1972-NMCA-168, 84 N,M: 565, 505 P.2d 
1241, cert. denied, 84 N.M. 560, 505 P.2d 1286, 

Knowledge which employer must have to excuse 
formal notice is of compensable injury. Roberson v. 
Powell, 1967-NMSC-131, 78 N.M. 69, 428 P.2d 471, 

Knowledge which will excuse written notice, un- 
der this section, must be of'an accident and compensa- 
ble injury. Lyon v, Catron Cnty. Comm'rs, 1969-NMCA-108, 
81 N.M. 120,464 P.2d 410, cert, denied, 81 N.M. 140, 464 
P.2d 559 (1970), 

Employer's knowledge of worker's heart attack 
and his hospitalization alone are insufficient to excuse 
written notice of the worker's work-related injury. To 
establish that employer or its agents had actual knowl- 
edge of worker's work-related injury, worker must show 
that his employer or its agents had actual knowledge of 
the worker's employment-related stress which was the 
accident that caused the worker's heart attack. Grine v, 


WORKERS' COMPENSATION 


52-1-29 


Peabody Natural Res., 2006-NMSC-031, 140 N.M. 30,139 
P.3d 90. 

To excuse notice, there must be knowledge ‘of the 
"occurrence" by a superior in charge of the work. The "oc- 
currence" can mean nothing but the "accident" when con- 
sidered in the context in which it appears in this section. 
In this regard the section differs from its form prior to its 
amendment by Laws 1959, ch. 67, § 8, which changed the 
word "injury" to "accident" in this section, and the change 
was a significant one. Wilson v. Navajo Freight Lines, 
1964-NMSC-032, 73 N.M. 470, 389 P.2d 594. 

To excuse giving of "notice in writing," there must 
be actual knowledge on the part of the employer, or a 
superintendent, foreman or other agent in charge of the 
work in connection with which the accident occurred. This 
doctrine is stated affirmatively and without exception, 
and the same rule applies under the Occupational Disease 
Act. Sanchez v, Azotea Contractors, 1973-NMCA-039, 84 
N.M. 764, 508 P.2d 34, 

Notice requirement satisfied where. defendant 
had actual knowledge. — Although plaintiff failed 
to show that a genuine factual issue existed as to when 
defendant acquired actual knowledge of a compensable 
injury, the notice requirement was satisfied since defen- 
dant had actual knowledge of the’accident. On this basis 
summary judgment for defendant was reversed. Norris 
v. Amax Chem. Corp., 1973-NMCA-010, 84 N.M. 587, 506 
P.2d 93. 

As long as plaintiff's employer had actual knowledge of 
the accident, the notice requirement was complied with; 
and the record showed there were oral conversations no- 
tifying the foreman that the plaintiff had sustained an 
injury, after which he was put on light work. Moorhead v, 
Gray Ranch Co., 1977-NMCA-017; 90 N.M:; 220, 561 P.2d 
493, cert. denied, 90 N.M, 254, 561 P.2d 1347, 

Since employers had actual knowledge of employee's 
two accidents, the notice requirement was satisfied. Thus, 
defendants' claim of lack of notice of the low back and 
spine injuries is without merit. Beckwith v. Cactus Drill- 
ing Corp., 1972-NMCA-168, 84 N.M. 565, 505 P.2d 1241, 
cert. denied, 84 N.M. 560, 505 P.2d 1236 (1973). 

The employer has actual notice of a job-related ac- 
cident when he has knowledge of the injury and: some 
knowledge of accompanying facts connecting the injury or 
illness with the employment, and indicating to a reason- 
ably conscientious manager that the case might involve a 
potential compensation claim. Herman v,. Miners' Hosp., 
1991-NMSC-021, 111 N.M. 550, 807 P.2d 734. 

Injury to chief executive officer. — When a worker 
is determined to have actually sustained a work-related 
injury, and the worker is the president, chief executive 
officer, and sole stockholder of the employer corporation, 
the corporation is deemed:'to have actual knowledge of 
the accident: Moreno v. Las Cruces Glass & Mirror Co., 
1991-NMCA-074, 112 N.M. 693, 818 P.2d 1217. 

Notice of accident where employer) had actual 
knowledge. — It was not necessary for the plaintiff to 
give notice of an injury to his knee or knees after the 1973 
accident, but only that he give notice of the accident; no- 
tice was given because the defendants had actual knowl- 
edge of the 1973 accident, and notice was also given:of 
total disability in 1975. Moorhead v, Gray Ranch Co., 
1977-NMCA-017; 90 N.M. 220, 561 P.2d 493, cert. Leen 
90 N.M. 254, 561 P.2d 1347. 

No need to determine written notice where ac- 
tual knowledge found. + Where the supreme court 


‘concludes that the trial court's finding that employer had 
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actual knowledge of employee's injury is supported by 
substantial evidence, the supreme court need not deter- 
mine whether written notice was given. Waymire v. Signal » 
Oil Field’ Serv., Inc.,| 1966-NMSC-270, 77 N.M. 297, 422 
P.2d 34, 
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Fact that verbal report had been made was not, in 
itself, determinative of the question of "actual knowl- 
edge" within the meaning of this section. All of the circum- 
stances had to be considered; verbal notice was only one 
of the circumstances, Gutierrez v. Wellborn Paint Mfg. Co., 
1968-NMCA-086, 79 N.M. 676, 448 P.2d 477. 

Verbal notice 34 days after accident not actual 
knowledge. — Where verbal notice is the only circum- 
stance on which the employer can be charged with actual 
knowledge and this verbal notice was not given until 34 
days after the accident, this is insufficient to charge the 
employer with "actual knowledge." Rohrer v, Eidal Int'l, 
1968-NMCA-089, 79 N.M. 711, 449 P.2d 81. 

Verbal notice is considered in determining em- 
ployer's actual knowledge. However, the "verbal no- 
tice" is not determinative in and of itself. All the facts 
and circumstances must be considered, including the 
promptness of the verbal notice. Rohrer v. Hidal Int'l, 
1968-NMCA-089, 79 N.M. 711, 449 P.2d 81. 

Verbal report as actual notice. — The verbal re- 
porting of an injury by accident arising out of and in the 
course of employment to the employer, or to his manager, 
where manager referred employee to a doctor, satisfies 
the requirement of "actual knowledge." Lozano v. Archer, 
1962-NMSC-164, 71 N.M. 175, 376 P.2d 963; Marez v, Kerr- 
McGee Nuclear Corp., 1978-NMCA-128, 93 N.M. 9, 595 
P.2d 1204, cert. denied, 92 N.M. 532, 591 P.2d 286 (1979), 

An oral report of an accident and injury, given by an 
employee to his supervisor, coupled with ongoing contact 
with the supervisor regarding the employee's condition, 
satisfies the requirement of actual knowledge of Subsec- 
tion B (now included in Subsection A), Mosher v, Bitumi- 
nous Ins, Co., 1981-NMCA-102, 96 N.M. 674, 634 P.2d 696. 

An employer had adequate notice of a compensable in- 
jury where the claimant told his supervisor, at the time 
he was fitted for hearing aids, that his hearing loss was 
work-related. The statute of limitations (52-1-31 NMSA 
1978) was tolled by the employer's subsequent failure 
to file a report of the accident. Cisneros v. Molycorp, Inc., 
1988-NMCA-080, 107 N.M. 788, 765 P.2d 761, cert. denied, 
107 N.M. 785, 765 P.2d 758 (decided under pre-1987 ver- 
sion of Section 52-1-58 NMSA 1978). 

Notice given or excused in time allotted. — An 
inquiry concerning "actual knowledge" is relevant only 
within the time allotted for giving written notice. Specifi- 
cally, if notice is not given or excused within the time pro- 
vided by Subsection A of this section, the claim is barred. 
Rohrer v. Eidal Int'l, 1968-NMCA-089, 79 N.M. 711, 449 
P.2d 81. 

The actual knowledge in Subsection B (now included 
in Subsection A) which excuses written notice must have 
been acquired within the time allotted for the written 
notice. Norris v. Amax Chem. Corp., 1973-NMCA-010, 84 
N.M. 587, 506 P.2d 93. 

Totality of facts and circumstances determines 
actual knowledge. — It is the totality of the facts and 
circumstances that determines whether the employer has 
"actual knowledge." Rohrer v. Eidal Int'l, 1968-NMCA-089, 
79 N.M. 711, 449 P.2d 81; Herndon v. Albuquerque Pub. 
Schs., 1978-NMCA-072, 92 N.M, 635, 593 P.2d 470, rev'd 
on other grounds, 1978-NMSC-090, 92 N.M. 287, 587 P.2d 
434; Urioste v. Sideris, 1988-NMCA-096, 107 N. M., 733, 
764 P.2d 504. 

Employer's accident report manifests acknowl- 
edgment of notice. — Where an employer, after hav- 
ing been informed of an accident and injury, makes out 
a report of the accident and injury, these facts manifest 
an acknowledgment of notice of the accident and injury. 
Herndon v. Albuquerque Pub. Schs,, 1978-NMCA-072, 
92 N.M. 635, 593 P.2d 470, rev'd on other grounds, 
1978-NMSC- 090, 92 N.M. 287, 587 P.2d 434. 

Mere knowledge not actual knowledge. — Where 
actual knowledge of an accident is a prerequisite to 
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recovery, the employer must know, without making any 
investigation or inquiry, that an accident happened; mere 
knowledge of an employer that a claimant injured his back 
falls short of actual knowledge of an accident. Herndon v. 
Albuquerque Pub. Schs,, 1978-NMCA-072, 92 N.M. 636, 
593 P.2d 470, rev'd on other grounds, 1978-NMSC-090, 92 
N.M. 287, 587 P.2d 434. 

Casual conversations not sufficient to charge 
knowledge. — Where plaintiff had developed a blister 
on her foot while at work, and there is nothing to evi- 
dence that defendant knew just what caused the blister, 
or that the subsequent infection and resulting disability 
were connected with this blister, casual conversations be- 
tween claimant and defendant-employer concerning the 
existence and the time of development of the blister, and 
subsequent casual conversations concerning the fact that 
claimant's foot was hurting and that she had consulted a 
doctor or doctors were not sufficient to charge defendant 
with knowledge of the occurrence of an accident and of 
a compensable injury resulting therefrom. Smith v. State, 
1968-NMCA-013, 79 N.M. 25, 439 P.2d 242. 

Under the section requiring notice be given or the em- 
ployer must have actual knowledge of the cause of the 
injury, a casual conversation between appellee and fore- 
man does not give actual knowledge of what caused ap- 
pellee's chest pains, Sanchez v. James H. Rhodes & Co., 
1964-NMSC-063, 74 N.M. 112, 391 P.2d 336. 

This section requires actual knowledge on the part of 
the employer, "or any superintendent or foreman or other 
agent in charge of the work in connection with [which] 
such injury occurred," before written notice is to be dis- 
pensed with. Notice in casual conversation is insufficient. 
It is not enough for one to say he is injured and even show 
the injured limb without some showing that notice was 
given or that the employer had actual knowledge of what 
caused it. This knowledge which the statute requires 
means "more than just putting upon inquiry and involves 
more than knowledge of the mere happening of an ac- 
cident." And the knowledge which the employer must 
have to excuse a formal notice is of a compensable injury. 
Daulton v. Laughlin'Bros. Drilling Co., 1963-NMSC-208, 
73 N.M..232, 387 P.2d 336. 

It is not enough for one to say he is injured and 
even show injured limb without some showing that no- 
tice was given or that the employer had actual knowledge 
of what caused it. And the knowledge which the employer 
must have to excuse a formal notice is of a compensable 
injury. Bolton v. Murdock, 1957-NMSC-019, 62 N.M. 211, 
307 P.2d 794 (decided under former law). 

Conduct may warrant inference of actual knowl- 
edge. — Conduct on the part of an employer or agent 
in charge of the work may be sufficient to warrant a 
reasonable inference that he had actual knowledge of 
the accident and injury. Lyon v. Catron Cnty. Comm'rs, 
1969-NMCA-108, 81 N.M. 120, 464 P.2d 410, cert. denied, 
81 N.M. 140, 464 P.2d 559 (1970), 

No actual knowledge where employee suffered pain 
and soreness after day of using sledge hammer and de- 
clined to foreman to use hammer next day stating he was 
hurt and asked employer's secretary if company had doc- 
tor because he had hurt his shoulder; employer did not 
have actual knowledge of compensable injury. Bolton v. 
Murdock, 1957-NMSC-019, 62 N.M. 211, 307 P.2d 794 (de- 
cided under former law). 

‘Knowledge that workman (worker) sick at work 
not sufficient to excuse notice. — Where a long haul 
driver for defendant, while on a trip for defendant as a 
driver of a truck along with another driver, suffered a’ 
heart attack requiring his hospitalization for some 35 
days and where no written notice was given within 30 
days after the heart attack occurred, but defendant's su- 
periors had knowledge of plaintiffs hospitalization very 
shortly after the occurrence, defendant was charged with 
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knowledge that plaintiff became sick while performing 
his duties as a truck driver; even that he had a heart 
condition,sand that his sickness and hospitalization 
resulted from a heart attack. Still, there was nothing 
more than the employer's knowledge that the workman 
(worker) became sick while at work, and such knowledge 
was insufficient to excuse written notice. Wilson uv, Na- 
vajo. Freight Lines, 1964-NMSC-032, 73 N.M. 470, 389 
P.2d.594:; 

Making accident report and insurance ipeniae 
bills as acknowledgment of notice. — The fact that 
the superintendent, after having been informed of the ac- 
cident and injury, made out a report of the accident and 
injury, and the insurance carrier paid certain medical 
bills, manifests an acknowledgment by the appellants of 
notice of the accident and injury, and therefore, the ap- 
pellants had actual knowledge of the accident and injury. 
Geeslin v. Goodno, Inc., 1967-NMSC-025, 77 N.M. 408, 423 
P.2d 603. 

Actual knowledge where employer notified. in- 
surance company of employee's disappearance. 
— When the employer in workmen's (workers') compen- 
sation case satisfied itself that plane carrying employees 
had disappeared, presumably crashed in the mountains in 
the dead of winter, and so advised its insurance company, 
it had actual knowledge of the occurrence, and compensa- 
tion to employee's survivors should have been tendered 
within 31 days thereafter. Collins v. Big Four Paving, Inc., 
1967-NMSC-019, 77 N.M. 380, 423 P.2d 418. 

Employer's knowledge of potential hernia not 
knowledge of compensable hernia. — An employer's 
actual knowledge of the enlarged ring or relaxation, a po- 
tential hernia, did not constitute actual knowledge of a 
compensable left hernia after it occurred. Flournoy v. E.P. 


WORKERS' COMPENSATION 


52-1-30 


Campbell Drilling Co., 1964-NMSC-141, 74.N. M. (336, mabe 
P.2d 449. 

Where bingldyee only casually mentioned injury 
to driller and tool pusher and did not give notice in writ- 
ing, the employer had no actual knowledge of the occur- 
rence within the time limit and, as a matter of law, no 
notice was given. Daulton v. Laughlin Bros.:Drilling Co., 
1963-NMSC-208, 73 N.M. 232, 387 P.2d 336. 

Uncontradicted evidence of employer's actual 
knowledge. — The trial court could not properly disre- 
gard the uncontradicted evidence that the employer had 
actual knowledge of the alleged accident by March 23 as 
none of the situations'in Medler v. Henry, 1940-NMSC-028, 
44,N.M. 275, 101 P.2d 398, are applicable here on the 
question of actual knowledge of the alleged accident. Ortiz 
v, Ortiz & Torres Dri-Wall Co., 1972-NMCA-005, 83 N.M. 
452, 493 P.2d 418. 

Evidence that partners had actual knowledge. — 
Evidence of a report, filled out by one partner and signed 
by the other partner, together with the evidence of plain- 
tiffs conversation with each of the partners concerning 
his back pain, would be sufficient to sustain a finding that 
defendants had actual knowledge of the alleged accident, 
Ortiz v. Ortiz & Torres, Dri-Wall Co,,; 1972-NMCA-005, 83 
N.M. 452, 493 P.2d 418. 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22: N.M.L, Rev. 845 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 mn: 
Jur. 2d Workers' Compensation §§ 488 to 503, : 

When limitations period begins to run as to claim for 
disability benefits for contracting of disease under Work- 
ers' Compensation or, Occupational Diseases Act, 86 
A.L.R.5th 295, 

100 C.J.S. Workmen's Compensation §§ 445 to 457.. 


52-1-30. Payment of compensation benefits; installments. 


Compensation shall be paid by the employer to the worker in installments. The first installment 
shall be paid not later than fourteen days after the worker has missed seven days of lost time 
from work, whether or not the days are consecutive. Remaining installments shall be paid twice a 
month at intervals not more than sixteen days apart in sums as nearly equal as possible, except as 


provided in Section 52-5-12 NMSA 1978, 


History: 1978 Comp., § 52-1-30, enacted by Laws 
1987, ch. 235, § 14; 1993, ch. 193, § 3; 2003, ch. 259, § 4. 

Cross references. — For payment of benefits in in- 
stallments, occupational disease, see 52-3-20 NMSA 1978. 

The 2008 amendment, effective June 20, 2008, sub- 
stituted "the worker has missed seven days of lost time 
from work, whether or not the days are consecutive" for 
"the filing of the report required in Section 52-1-58 NMSA 
1978" at the end of the second sentence, and added "except 
as provided in Section 52-5-12 NMSA 1978" at the end of 
the section. 

The 19938 amendment, effective June 18, 1993, in 
the second sentence, substituted "fourteen" for "thirty- 
one" and "filing ‘of the report required in Section 52-1-58 
NMSA 1978" for "date of the occurrence of the disability", 


ANNOTATIONS 


Employer to fail to pay in order to confer court ju- 
risdiction. — In order to confer jurisdiction in the district 
courts, the employer must have either failed or refused to 
make compensation payments to the injured. workman 
(worker) as provided in the act before he is entitled to file 
a claim; such failure cannot occur before the employer has. 
breached his duty to pay which can occur no sooner than 
31 days after the date of injury. Martinez v. Wester Bros. 
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Wholesale Produce Co., 1961-NMSC-177, 69 N.M. 375, 367 
P.2d 545 (decided prior to 1993 amendment). 

It will be seen that in order to confer jurisdiction in the 
district courts, the employer must have either failed or 
refused to make compensation payments to the injured 
workman (worker) as provided in the act before he is en- 
titled to file a claim, Fresquez v. Farnsworth & Chambers 
Co,, 1955-NMSC-112, 60 N.M, 384, 291 P.2d 1102 (decided 
under former law). 

Jurisdiction is conferred on the court to award install- 
ment compensation payments only when the employer 
has failed or refused to make such installment payments 
as provided in the Workmen's (Workers') Compensation 
Act. Moody v, Hastings, 1963-NMSC-083, 72 N.M. 132, 381 
P.2d 207. 

Seeking lump sum while receiving installments. 

— Injured worker was not precluded from filing a peti- 
tion for a hearing upon the appropriateness. of a lump 
sum award even while he was receiving maximum com- 
pensation benefits in periodic installments. Raines v. W.A. 
Klinger & Sons, 1988-NMSC-083, 107 N.M. 668, 763 P2d 
684, 

While installments being paid, no failure enti- 
tling to sue arises, — So long as the 16- day periodic i in- 
stallments are being paid, even though the contingent and 
suspensory first week's installment is unpaid, no refusal 
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or failure to pay entitling the claimant to sue arises. Fr 
esquez v. Farnsworth & Chambers Co,, 1955-NMSC-112, 
60 N.M. 384, 291 P.2d 1102 (decided under former law). 

This section bars filing of suit until 31 days (now 
14) have elapsed from such failure or refusal to pay. 
Swallows v. City of Albuquerque, 1955-NMSC-042, 59 
N.M. 328, 284 P.2d 216, affid, 1956-NMSC-063, 61 N.M. 
265, 298 P.2d 945 (decided under former law). 

Payment of accrued compensation after thirty- 
first (now 14th) day. — Although at the first moment of 
the fifth week after the injury, four weeks' compensation 
had accrued, only two of them, at most, should have been 
paid by the end of the thirty-first (now 14th) day by reason 
of the 16-day statute, Fresquez v. Farnsworth & Chambers 
Co., 1955-NMSC-112, 60 N.M. 384, 291 P.2d a (decided 
under former law). 

-Claim filed less than 31 (now 14) dave after in- 
jury is prematurely filed as to installment compensa- 
tion benefits and must be dismissed. Moody v. Hastings, 
1963-NMSC-083, 72 N.M. 132, 381 P.2d 207 (decided prior 
to 1993 amendment), 

Limitations period of two years and 31 (now 14) 
days. — The time periods of this section and Subsection A 
of Section 52-1-31 NMSA 1978 are to be added together to 
compute the maximum time period in which a compensa- 
tion claim may be filed. Thus, the maximum period of time 
to file a worker's compensation claim is two years and 


831 (now 14) days from the date of the occurrence of the’ 


disability. Cole v, JA. Drake Well Serv.,.1987-NMCA-132, 
106 N.M. 484, 745 P.2d 392 (decided prior to 1993 amend- 
ment). 

Limitations began to run where’injury became 
apparent. 
(worker) suffered convulsions, was hospitalized, had re- 
current headaches, suffered loss of memory and was as- 
signed a helper for the first time’at work; injury, for the 
purpose of workman's (worker's) compensation, had be- 
come reasonably apparent, or should have become reason- 
ably apparent, and statute of limitations began to run. 
Bowers v. Wayne Lovelady Dodge, Ine:, 1969- NMCaA- 065, 
80 N.M.'475, 457 P.2d 994. 

Actual knowledge of accident as:contemplated by 
Workmen's (Workers') Compensation Act means ac- 
tual knowledge of a compensable injury.:In latent injury 
cases the workman (worker) is not entitled to compensa- 
tion, nor can there be a failure or refusal to pay until the 
injury becomes apparent: Swallows v. City of Albuquer- 
que, 1955-NMSC-042, 59 N.M. 328, 284 P.2d 216, aff'd, 
1956-NMSC-063, 61.N.M. 265, 298 P2d 945 (decided un- 
der former law). 

Claim subject: to diantitaal wlesice prematurely 
filed. — A suit for compensation prematurely filed sub- 
jects the complaint, or claim as it is spoken of in the sec- 
tion, to dismissal. Fresquez v. Farnsworth & Chambers 
Co,, 1955-NMSC-112, 60 N.M. 384, 291 P.2d 1102 ddecided 
under former law). 

Petition is not prematurely filed rhb Work: 
man (worker) contends that he is totally and per- 
manently disabled. Briscoe v. Hydro Conduit :Corp., 
1975-NMCA-147, 88°N.M. 568, 544 P.2d 283 (decided un- 
der former law). 

Medical benefits not subject to limitations. — It 
was not the intention of the legislature to make the medi- 
cal benefits. provided under Section 52-1-49 NMSA 1978 
subject to the limitations of this section. Valdez v. McKee, 
1966-NMSC-102, 76 N.M. 340, 414 P.2d 852. 

No limitation on payment of medical and hospital 
benefits. — Installment compensation payments shall be 
made semimonthly, except that the first installment shall 
be paid not later than 31 days after the date of the injury. 
As to medical and hospital benefits, which the injured 
workman (worker) is entitled to under the act, there is 
no limitation except that after injury and continuing’ so 


— Where, following blows to head, workman . 
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long as medical or surgical attention is reasonably neces- 
sary, the employer shall furnish all reasonable medical, 
surgical and hospital services, and medicine, not exceed- 
ing $700. Martinez v. Wester Bros. Wholesale Produce Co., 
1961-NMSC-177, 69 N.M, 375,367 P.2d 545 (decided prior 
to 1993 amendment). 

Best interests generally served by periodic in- 
stallments., — Generally, the best interests of the claim- 


_, ant will be served by paying the compensation in regular 


_ Arkansas Best Freight Sys., 


installments as wages are paid; periodic payments supply, 
in a measure, the loss of a regular pay check. Codling v. 
Aztec Well Servicing:'Co., 1976-NMCA-044, 89 N.M. 218, 
549 P.2d 628. 

It was error to award a claimant lump-sum benefits, 
when such a payment would create an undue risk that the 
worker would end up on the welfare rolls well before the 
periodic payments would have terminated. Riesenecker v. 
1990-NMCA-059, 110 N.M. 
654, 798 P.2d 1040, vacated on other grounds, 110 N.M. 
451, 796 P.2d 1147 (decided under prior law). 

Complaint dismissed because filed prematurely. 
— Where employee's injury occurred on August 8, and on 
September 12 he filed in the district court his complaint, 
the cause was dismissed on the ground that it was prema- 
turely filed. Fresquez v. Farnsworth & Chambers Co., 238 


F.2d 709 (10th Cir, 1956) (decided under former law). 


Determination of total permanent disability as 
prerequisite. — This section of the Workmen's (Work- 
ers') Compensation Act has as a prerequisite a determina- 
tion of "total permanent disability." Where the claim filed 


~ in the trial court is not a case of "total permanent dis- 
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ability,” but still seeks a lump-sum settlement, it is there- 


_ fore subject to dismissal under Rule 12(b)(6), N.M.R. Civ. 


P. (see now Rule 1-012B(6)). Sanchez v. Kerr-McGee Co., 
1972-NMCA-068, 83 N.M. 766, 497 P.2d 977. 

Technical’ default though payments made. — 
Where: record: showed that two installments, although 
paid late, were nevertheless paid, defendants were ‘in 
technical default, but workmen's (workers’) compensa- 
tion claim based on this default was moot because liability 
for those installments was extinguished by the payment. 
Montoya v. Zia Co,, 1971-NMCA-105, 82 N.M. 774, 487 
P.2d 202. 

Payment of compensation installments after filing 
of premature claim does not waive such premature fil- 
ing nor confer jurisdiction upon the district court. Moody 
v, Hastings, 1963-NMSC-083, 72 N.M. 132, 381 P.2d:207. 

Payment of claims may constitute admission 
against interest by employer or insurer. However, 
an admission can be rebutted or explained and is by no 
means conclusive. Michael v. Bauman, 1966- NMSC- 079, 
76 N.M. 225, 413 P.2d 888. 

Admission of total permanent disability. — De- 
fendants' admission by affidavit that they were paying 
plaintiff the maximum amount of compensation benefits 
provided by law, coupled with a failure to deny the claim 
in plaintiff's complaint, and affidavit that he was perma- 
nently disabled ‘was an admission of total permanent dis- 
ability. Briscoe v, Hydro Conduit Corp., 1975-NMCA-147, 
88 N.M. 568, 544 P.2d 283. | 

Plaintiff's attorneys entitled to compensation if 
cause successful. — The plaintiff's attorneys are enti- 
tled to compensation for representing the plaintiff in the 
trial of this cause only if said cause is successful. Fresquez 
v. Farnsworth & Chambers Co., 1955-NMSC-112, 60 N.M. 
384, 291 P.2d 1102 (decided under former law). 

Judgment reversed where suit filed prematurely. 
— Where it is clear that the suit was prematurely filed, 
the judgment for the claimant will be reversed and the 
cause remanded with instruction to dismiss his claim. 
Swallows v. City of Albuquerque, 1955-NMSC-042, 59 
N.M. 328, 284 P.2d 216, aff'd, 1956-NMSC-063, 61 NM, 
265, 298 P.2d 945 (decided under former law). 
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Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 Am. 99 C.J.S. Workmen's Compensation §§ 337 to 352; 101 
Jur. 2d Workers' Compensation §§ 674 to 684, 730, 731. C.J.S. Workmen's Compensation §§ 826 to 835. 


52-1-31. Claim to be filed for workers' compensation; effect of failure to 
give required notice or to file claim within time allowed. 


A. Ifan employer or his insurer fails or refuses to pay a worker any installment of compensa- 
tion to which the worker is entitled under the Workers' Compensation Act, after notice has been 
given as required by Section 52-1-29 NMSA 1978, it is the duty of the worker insisting on the 
payment of compensation to file a claim therefor as provided in the Workers' Compensation Act 
not later than one year after the failure or refusal of the employer or insurer to pay compensation. 
This one-year period of limitations shall be tolled during the time a worker remains employed by 
the employer by whom he was employed at the time of such accidental injury, not to exceed a pe- 
riod of one year. If the worker fails to give notice in the manner and within the time required by 
Section 52-1-29 NMSA 1978 or if the worker fails to file a claim for compensation within the time 
required by this section, his claim for compensation, all his right to the recovery of compensation 
and the bringing of any proceeding for the recovery of compensation are forever barred. 

B. In case of the death of a worker who would have been entitled to receive compensation if 
death had not occurred, claim for compensation may be filed on behalf of his eligible dependents 
to recover compensation from the employer or his insurer. Payment may be received or claim filed 
by any person whom the director or the court may authorize or permit on behalf of the eligible 
beneficiaries. No claim shall be filed, however, to recover compensation benefits for the death of the 
worker unless he or someone on his behalf or on behalf of his eligible dependents has given notice 
in the manner and within the time required by Section 52-1-29 NMSA 1978 and unless the claim 
is filed within one year from the date of the worker's death. 


History: 1953 Comp., § 59-10-13.6, enacted by Laws Workmen's (Workers') Compensation Act does not apply. 
1959, ch. 67, § 10; 19638, ch. 269, § 6; 1967, ch. 151, § 1; Jernigan v, New Amsterdam Cas, Co., 1964-NMSC-044, 74 
1986, ch. 22, § 8; 1987, ch. 235, § 15. N.M. 37, 390 P.2d 278. 

Cross references. — For effect of failure of worker to Vocational rehabilitation benefits not subject to 
file claim or bring suit by reason of conduct of employer, section. — Like medical benefits, vocational rehabilita- 
see 52-1-36 NMSA 1978. tion benefits are not subject to the statute of limitations 

contained in Subsection A. The limitations imposed on the 

ANNOTATIONS receipt of vocational rehabilitation benefits are only those 

I. GENERAL CONSIDERATION. contained in former Section 52-1-50 NMSA 1978 (now 

II. CLAIMS FOR BENEFITS. Section 52-1-50.1 NMSA 1978), Benavidez v, Bloomfield 
Ill. STATUTE OF LIMITATIONS. Mun, Sch., 1994-NMCA-028, 117 N.M. 245, 871 P.2d 9. 

IV. TOLLING. Burden of proof of defense of accord and satisfac- 

tion in workmen's (workers') compensation proceeding 

I, GENERAL CONSIDERATION. was upon defendants, and the failure of the trial court to 

; : , make the finding must be considered as a finding against 

This section and Section 52-1-46 NMSA 1978 must the defendants. Baker v. Shufflebarger & Assocs., Inc. 


be read and applied together and do not provide two 1968-NMSC-007, 78 N.M. 642. 436 P.2d 502 

separate and unrelated methods by which dependents Bulaoteicik procedure applicable. — Rule 6,N.M.R 

may obtain benefits on the basis of the death of a worker. Civ. P, (now Rule 1-006 NMRA), providing the aieehndaae 

paca sg ilatens SR? hese por ae 22, 677 P.2d computation of time, should be applicable generally to the 
Cor Gene 17 Workmen's (Workers') Compensation Law. Keilman v. Dar 

Applicability to Subsequent Injury Act.—Theone- __7/e Cp, 1964-NMSC-138, 74 NM. 305, 398 P.2d 332. 

year period of limitations in the Workers' Compensation Late filing has no affect upon plaintiff's medi: 

Act was not applicable by operation of former Section 52- cal expenses since the limitation provision of Subsec- 

2-12 NMSA 1978, to a claim for reimbursement against tion A does not apply to them. Lasater v. Home Oil Co. 


the Subsequent Injury Fund. Hernandez v. Levi Strauss, 1972-NMCA- 031, 83 NM. 567, 494 Pd 980, overruled 
Inc., 1988-NMCA-075, 107 N.M. 644, 763 P.2d 78, cert. de- on other grounds by Schiller v. Sw. Air Rangers, Ine. i 


nied sub nom. Chavez v. Levi Strauss, Inc., 107 N.M. 673 
iy sai i ? 1975- 

763 P.2d 689 (decided under law existing prior to 1988 en- LL Lane oat? aati arin mi peat pinion 
aoe of Poca bier garnets 1978), 5 2 th against his employer or insurance carrier, and not 

linor not deprived of due process by application to claims against the fund by either the worker, the em- 
of limitation period. Howie v. Stevens, 1984-NMCA-052, ployer, or the insurance carrier, Duran vu. Xerox Corp. 
ae aan ae Pee 1365, cert. quashed, 102 N.M. 293, 1986-NMCA-124, 105 N.M. 277, 731 P.2d 973, cert. denied, 

: : sub nom. Jasso v. Duran,:105 N.M. 290, 781 P.2d 1334. 


_ Section does not apply where the action against Limitation does not apply to modification of ben- 
Insurance agency was one for damages for its negligent efits. — This section applies to initial claims for ben- 


conduct in failing to secure the coverage agreed upon; the efits, not to later claims for increased benefits based on 
section limiting the time for filing the action under the a change in the worker's physical condition. Henington 
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v. Technical-Vocational Inst., 2002-NMCA-025, 131 N.M. 
655, 41 P.3d 923, cert, denied, 131 N.M. 737, 42 P.3d.842. 

Trial by jury on workmen's (workers') compen- 
sation issue, — Where the court was alerted to the fact 
that the claimant wished to present a workmen's (work- 
ers'). compensation issue to a jury for their determination, 
and under statute as it existed at the time, claimant was 
entitled to a jury trial and to have the jury pass upon dis- 
puted questions of fact, for the trial court to determine 
the issue on the basis only of the claim and claimant's dis- 
covery deposition, in effect, prevented the plaintiff from 
having a trial by jury. Armijo v. United States Cas. Co., 
1960-NMSC-122, 67 N.M. 470, 357 P.2d 57, 

Where failure of trial court to announce finding 
on issue of statute of limitations, the court assumed 
that the action was not timely filed, Baker v, Shufflebarger 
& Assocs., Inc,, 1966-NMSC-189, 77 N.M. 50, 419 P.2d 250. 

Harmless error where claimant not entitled to 
recover. — Where trial court disallowed plaintiff's claim 
because the disability was not the natural and direct re- 
sult of the accident, which, on appeal, is supported by the 
evidence, and claimant was properly denied any compen- 
sation in the trial court, to reverse and remand because 
the trial court was in error in its finding that plaintiff's 
claim was barred by the statute of limitations would be 
meaningless, because claimant is not entitled to recover. 
The error of the trial court is harmless. Salazar. v. Lava- 
land Heights Block Co., 1965-NMSC-049, 75 N.M. 211, 402 
P.2d 948, 

Statute of limitations not applicable to provisions 
concerning safety devices. — Although this statute of 
limitations is jurisdictional and need not be raised as an 
affirmative defense, it nevertheless does not apply to the 
statutory penalty section relating to increase or reduction 
in compensation for failure to supply safety devices (Sec- 
tion 52-1-10 NMSA 1978). Garza v. W.A. Jourdan, Inc., 
1977-NMCA-136, 91 N.M. 268, 572 P.2d 1276, cert. denied, 
91 N.M. 249, 572 P.2d 1257. 

Subsection B does not authorize recovery for pre- 
death disability benefits. Holliday v. Talk of Town, Inc., 
1985-NMCA-024, 102 N.M. 540, 697 P.2d 959. 

Employer's obligation to pay compensation de- 
pends on whether plaintiff had disability as defined 
in Sections 52-1-24 and 52-1-25 NMSA 1978 (now Sec- 
tions 52-1-25 and 52-1-26 NMSA 1978) . Cordova v. Union 
Baking Co., 1969-NMCA-037, 80 N.M. 241, 453 P.2d 761. 

Vocational rehabilitation benefits suit not pre- 
cluded. — Employee was not precluded from maintain- 
ing a suit to recover vocational rehabilitation benefits 
on the alleged ground that he did not, prior to commenc- 
ing the suit, seek such benefits nor was he refused them 
before commencing the suit. Maitlen v. Getty Oil Co., 
1987-NMCA-002, 105 N.M. 370, 733 P.2d 1. 

Compensation claim files are public records. 
The worker's compensation division maintains worker's 
compensation claim files in the course of its statutory 
function of adjudicating claims filed by workers, which 
makes. them public records within the meaning of state 
freedom of information laws. 1988 Op. Att'y Gen. No. 88- 
16. 4 ! 


Il. CLAIMS FOR BENEFITS. 


Statute of limitations jurisdictional. — The statute 
of limitations in workmen's (workers') compensation cases 
affects the right of action and is jurisdictional, with the 
burden on the claimant to prove compliance therewith; 
however, the claimant must not necessarily allege compli- 
ance in the first instance. Armijo v. United States Cas. Co., 
1960-NMSC-122, 67 N.M. 470, 357 P.2d 57. 

The limitations statute, as to workmen's (workers') 
compensation, is what has frequently been termed a ju- 
risdictional matter, and the burden is on the claimant 


WORKERS' COMPENSATION 


1435 


52-1-31 


to prove compliance therewith. Baker v. Shufflebarger & 
Assocs., Inc,, 1966-NMSC-189, 77 N.M. 50, 419 P.2d 250; 
Linton v, Mauer-Neuer Meat Packers, 1963-NMSC-013, 71 
N.M. 305, 378 P.2d 126. 

The limitation of time for filing is a condition precedent 
to the right to maintain the action, and as this limitation 
provision is jurisdictional, it may not be waived. Garza 
v. W.A. Jourdan, Inc., 1977-NMCA-136, 91 N.M. 268, 572 
P.2d 1276, cert. denied, 91 N.M. 249, 572 P.2d 1257. 

Statute of limitations, underpayment. — This sec- 
tion is unquestionably a statute of limitations for disabil- 
ity benefit claims. Nothing in the statute suggests the ap- 
plicability of the limitations period depends upon the legal 
theory forming the claim's basis. Additionally, although an 
employer or insurer "fails" to pay an installment of com- 
pensation if the amount paid "falls short" of the amount 
due, the worker cannot wait until other claims ripen 
before filing a claim for this deficiency. Coslett v. Third 
St. Grocery, 1994-NMCA-046, 117 N.M. 727, 876 P.2d 656, 
cert, denied, 117 N.M. 802, 877 P.2d 1105. 

Claim for death benefits in the case of a hospital 
nurse who died of a heart attack was not time barred, 
where the hospital had actual notice of the compensable 
injury, yet failed to file a written report as required. Her- 
man v. Miners' Hosp., 1991-NMSC-021, 111 N.M. 550, 807 
P.2d 734. 

Claim for death benefits by employer. — An em- 
ployer had standing to initiate a worker's compensation 
action for death benefits on behalf of its employee. El- 
dridge v. Circle K Corp., 1997-NMCA-022, 123 N.M. 145, 
934 P.2d 1074, cert, denied, 122 N.M. 808, 932 P.2d 498. 

Claimant must not necessarily allege compli- 
ance in the first instance, as it is a matter of proof, 
not formality of pleading. Whether a claim is timely filed, 
or whether good cause exists for delay, are questions of 
fact and only become questions of law where the facts 
are not in dispute. Linton v. Mauer-Neuer Meat Packers, 
1963-NMSC-013, 71 N.M. 305, 378 P.2d 126. 

Timely filing of claim. — Worker's claim was effec- 
tively filed for purposes. of statute of limitations on the 
day he initially filed his claim pro se with the clerk's of- 
fice, even though the clerk voided that filed claim on the 
grounds that the claimant had an attorney representing 
him in another pending action before the ‘division. The 
subsequent filing by claimant's counsel as a result of the 
clerk's action did not become the date of filing for stat- 
ute of limitations purposes. Castillo v. Northwest Transp. 
Serv., 1991-NMCA-077, 113 N.M. 119, 823 P.2d 919. 

Timely filing of claim as question of fact. — 
Whether a claim for compensation was timely filed or 
whether good cause exists for the delay in the filing are 
ordinarily questions of fact, and may become questions 
of law only where the facts are not in dispute. Armijo v. 
United States Cas. Co., 1960-NMSC-122, 67 N.M. 470, 357 
P.2d 57; Pena v. N.M. Hwy. Dep't, 1983-NMCA-111, 100 
N.M. 408, 671 P.2d 656. 

Lulling claimant into feeling of security as con- 
duct excusing filing. — Payments made and accepted 
could just as effectively lull claimant into a reasonable 
feeling of security as to his being entitled to compensa- 
tion under New Mexico law as would continued volun- 
tary payment of wages, and would accordingly be con- 
duct excusing the filing of the claim within one year 
after the right to compensation arose. Reed v. Fish Eng'g 
Corp., 1964-NMSC-042, 74 N.M. 45, 390 P.2d 283, aff'd, 
1966-NMSC-183, 76 N.M. 760, 418 P.2d 537. 

No evidence claimant led to believe compensation 
would be paid. — Where there was no evidence in the 
record that the plaintiff had in any way been led to believe 
that compensation benefits would be paid, court's finding 
that the statute of limitations on filing had been avoided 
was in error. Lasater v. Home Oil Co., 1972-NMCA-031, 
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83 N.M. 567, 494 P.2d 980, overruled on-other grounds by 
Schiller v. Sw. Air Rangers, Inc., 1975-NMSC-018, 87 N.M. 
476, 535 P.2d 1827, 

If employer led employee to believe that he was 
considered in "employment" for workmen's (work- 
ers') compensation, or if it became reasonably apparent 
to plaintiff that he was considered in "employment" and 
was entitled to compensation, the section was tolled. De 
La Torre'v. Kennecott Copper Corp., 1976-NMCA-108, 89 
N.M, 688, 556 P.2d 839. 

Employer' s conduct lulling claimant into security 
excused his failure to file. — Where facts support an 
inference that the payments were not knowingly received 
under the Utah law so as to bar the action, the conduct of 
defendants having lulled plaintiff into a feeling of secu- 
rity as to his being entitled to compensation under New 
Mexico law, their conduct excused plaintiff's failure to file 
the claim within one year after the right to compensation 
arose. Reed v, Fish Eng'g Corp., 1966-NMSC-183, 76.N.M. 
760, 418 P.2d 537, 

When employer is deemed to have failed to make 
payment. — At the point it becomes or should become 
reasonably apparent to the worker that workmen's (work- 
ers') compensation benefits are owed, the employer, by not 
doing anything, fails to make payment. ABF Freight Sys, 
v, Montano, 1982-NMSC-149, 99 N,M. 259, 657 P.2d.115. 

Workman (Worker) on notice when suffered par- 
tial loss of use of member, — Whether or not he can 
continue in his prior employment, a workman (worker) 
is put on notice of a compensable scheduled injury when 
it becomes or should reasonably become apparent to 
him that he suffered "a partial loss of use" of the sched- 
uled body member. Romero v. American Furniture Co,, 
1974-NMCA-097, 86 N.M. 661, 526 P.2d 803, cert: denied, 
86 N.M. 657, 526 P.2d 799, 

Mere fact he did not know full extent of his injury 
from a medical standpoint did not excuse him from filing 
his claim. Gonzales v. Coe, 1954-NMSC-122, 59 N.M. 1, 
277 P.2d 548 (decided under former law), 

Worker suffering from pain knows of disability. 
— Although a worker did not request assistance with 
her duties, she suffered from pain, took medication, was 
under a doctor's care, and was referred to an orthopedic 
surgeon on February 27, 1989, for a continuing problem 
with her right shoulder. Although the worker did not tes- 
tify that she requested a transfer on February 13, 1989, to 
a smaller work area because of her shoulder pain, it was 
reasonable for the judge to infer that her pain was a fac- 
tor in the request. These facts were substantial evidence 
to support the judge's decision that the worker knew or 
reasonably should have known she-had a disability on or 
before February 27, 1989. Benavidez v. Bloomfield Mun. 
Sch., 1994-NMCA-023, 117 N.M. 245, 871 P.2d 9. 

All injuries producing compensable disability 
and subsequently becoming more serious should be 
treated alike and the same rule applied to all of them. It 
is not meant that a workman (worker) will lose the statu- 
tory benefit unless he files claim for a noncompensable 
injury which he has no reason to believe will result in a 
serious and compensable injury. Nor does it mean that he 
can disregard a compensable injury and wait until per- 
manent incapacity:results therefrom before he is obliged 
to file his claim. As soon as it becomes reasonably appar- 
ent, or should become reasonably apparent, to a workman 
(worker) that he has an injury on account of which he is 
entitled to compensation and the employer fails or refuses 
to make payment, he has a right to file a claim and the 
statute begins to run from that! date. Noland v. Young 
Drilling Co., 1968-NMCA-068, 79 N.M. 444, 444 P.2d:771. 

Informing supervisor at time of injury. — An em- 
ployer had adequate notice of a compensable injury where 
the claimant told his supervisor, at the time he was fitted 
for hearing aids, that his hearing loss was work-related. 
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The statute of limitations was tolled by the employer's 
subsequent failure to file a report of the accident. Cisne- 
ros-v. Molycorp, Inc., 1988-NMCA-080, 107 N.M. 788, 765 
P.2d 761; cert. denied, 107 N.M. 785, 765 P.2d'758 (decided 
under pre-1987 version of Section 52-1-58 NMSA 1978). 

. Failure to notify employer as bar to recovery. — 
Present knowledge of injury to shoulder entitling claim- 
ant ‘to compensation, and known to him during four 
months or more when he was without work because of the 
condition, but at no time communicated to employer, was 
in fact and law a failure to timely comply with the provi- 
sions of Section 52-1-29 NMSA 1978 .and barred recovery 
under this section. Roberson v, Powell, 1967-NMSC-131, 
78 N.M. 69, 428 P.2d 471. 

If plaintiff gave no notice as required’ by Section 52-1-29 
NMSA 1978 or failed to file his claim within one year after 
relator failed or refused to pay compensation as required 
by the section, all of plaintiff's'"claim for the recovery of 
compensation, all his right to the recovery of compensa- 
tion and the bringing of any legal proceeding for the re- 
covery of compensation" would be barred and the same 
is true if the case was prematurely filed. State ex rel. Ker- 
mac Nuclear Fuels Corp. v. Larrazolo, 1962-NMSC-134, 70 
N.M. 475, 375 P.2d 118. 

Notice as a condition precedent. — Notice, nbvelee 
required, is a condition precedent to recovery, and is a 
mandatory requirement upon'which the right of action 
rests, and this knowledge (of the existence of a compen- 
sable injury) which the section requires means more than 
just putting upon inquiry and involves more than knowl- 
edge of the mere happening of an accident. Sanchez v, Ber- 
nalillo Cnty,, 1953-NMSC-038, 57 N.M. 217, 257 P.2d 909 
(decided under former law). 

Where there is possible case of latent injuiy) the 
trial court should listen to all the evidence and should 
not determine as a matter of law that the claim could 
not be presented. Linton v. Mauer-Neuer Meat Packers, 
1963-NMSC-013, 71 N.M. 305, 378 P.2d 126. 

Claim not precluded where injection enabled 
worker to return to work. — Where, whatever the doc- 
tor's prior diagnosis, an injection enabled worker to fully 
do his work after his return to work, because the record 
substantially indicates that worker was able to fully per- 
form his job duties, it is clear that the trial court could 
have determined that he was not disabled and there is 
substantial evidence to support the ultimate findings of 
the trial court on the question of statute of:limitations. 
The trial court will be affirmed in its determination 
that Subsection A did not operate to preclude the work- 
er's subsequent claim. Romero v. General Elec. Corp., 
1986-NMCA-048,; 104 N.M. 652, 725 P.2d 1220, cert. st 
nied, 104 N.M. 632, 725 P.2d 832. 

Rate calculated as of date when injury liter pre- 
vented him from working. — Where a worker receives 
worker's compensation.and then returns to work, if there 
is substantial evidence to. show that he: worked at full ca- 
pacity after his return to work, it is proper to conclude 
that he did not know, or should not have known, of his 
disability until he was later unable to work. Because the 
compensable rate is calculated as of the date the work- 
man (worker) knew or should have known of his disability, 
that rate should be calculated as of the later date when 
his injury prevented him from working. Romero v. General 
Elec, Corp., 1986-NMCA-048, 104 N.M. 652, 725 P.2d 1220, 
cert. denied, 104 N.M. 632, 725 P.2d 832. 

No failure to pay compensation where there was 
no evidence that plaintiffs pain prevented him, in any 
manner whatsoever, from performing all of the duties 
of his job until January. 15, 1970, just as he had prior 
to the accident; there was no suggestion in the evidence 
that the plaintiff did not earn the wages paid him after 
the accident, it followed that there was no failure or re- 
fusal to pay compensation prior to January 15, 1970, 
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and the trial court's.finding that the plaintiff knew at all 
times, or by the exercise of reasonable diligence should 
have known, that he suffered a compensable injury on 
July 27, 1966, was not supported by substantial evidence 
and, therefore, was erroneous. Gomez v. Hausman Corp., 
1971-NMCA-173, 83 N.M. 400, 492 P.2d 1263, cert. denied, 
83 N.M. 395, 492 P.2d 1258 (1972). 

Workman (Worker) is not required to cease work 
and file his claim merely because he continues under 
the care of a doctor, or suffers some pain or had been told 
that at some future time an additional operation may 
be required as’a result of the injury suffered, and on the 
contrary, it is clear that'a workman (worker) may not re- 
cover for any period during which his earning ability is as 
much as before the injury; therefore, the trial court erred 
in applying the statute of limitations as a bar to recov- 
ery of compensation payments where workman (worker) 
returned to work after initial treatment and did not file 
a claim for additional treatment until he underwent sur- 
gery at a later date. Rayburn v. Boys Super Mkt., Inc., 
1964-NMSC-201, 74 N.M. 712, 397 P.2d 953. 

Claimant as employee though on sick leave lay- 
off status. — Where the plaintiff ceased actual work 
with his employer and went on sick leave lay-off status on 
May 16, 1974, receiving weekly benefits under a weekly 
benefit plan for nonjob related disability, and remained an 
employee to the extent that when his illness was termi- 
nated and he was well enough to return to work, he would 
be returned to his regular employment, and up to the date 
of his retirement on April 1, 1975 he was technically car- 
ried in the company records as an employee, it was held 
that the facts established that plaintiff remained in em- 
ployment until April 1, 1975 as a matter of law, and thus 
his claim was not barred by the statute of limitations. De 
La Torre v. Kennecott Copper Corp., 1976-NMCA-108, 89 
N.M. 683, 556 P.2d 839. 

Continued payment of salary not payment of 
compensation. — Supreme court declines to hold that 
the continued payment of plaintiffs salary amounted 
to payment of compensation so as to suspend his right 
under the act to sue. Hathaway v. N.M. State Police, 
1953-NMSC-108, 57 N.M. 747, 263 P.2d 690 (decided un- 
der former law). 


III, STATUTE OF LIMITATIONS. 


One-year limitation applicable in probate situ- 
ation. — Workmen's (Workers') compensation one-year 
statute of limitations, not Probate Code's four-month 
limitation, applied to workmen's (workers') compensation 
action filed against employer, a sole proprietorship being 
run by personal representative after death of sole propri- 
etor. Lucero v. Northrip Logging Co., 1984-NMCA-061, 101 
N.M. 420, 683 P.2d 1842, cert. denied, 101 N.M. 419, 683 
P.2d 1341, 

No provision for extension of time limit for fil- 
ing claim. — Section 37-1-17 NMSA 1978 prohibits Sec- 
tion 87-1-14 NMSA 1978 from applying in workmen's 
(workers') compensation and occupational disablement 
cases, since both the Workmen's (Workers') Compensation 
Act and the Occupational Disablement Law contain spe- 
cific statutes of limitations in this section and Section 52- 
3-16 NMSA 1978, and neither act provides a saving clause 
allowing for an extension of the specified time limit for 
filing a claim. Ortega v. Shube, 1979-NMCA-130, 93 N.M. 
584, 603 P.2d 328, overruled on other grounds by Bracken 
v. Yates Petroleum Corp., 1988-NMSC-072, 107 N.M. 463, 
760 P.2d 155. 

Section 37-1-10 NMSA 1978 inapplicable to work- 
men's (workers') compensation, — Section 37-1-10 
NMSA 1978, which provides a one-year extension for mi- 
nors and incapacitated persons on limitation periods on 
certain actions, does not apply to workmen's (workers’) 
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compensation actions. Howie v. Stevens, 1984-NMCA-052, 
102 N.M. 300, 694 P.2d 1365, cert. quashed, 102 N.M. 293, 
694 P.2d 1358, 

Worker's knowledge of impairment for purposes 
of statute of limitations. — The fact that a worker is re- 
stricted to proving his claim by the testimony of a health 
care provider agreed upon by the parties or approved by 
the workers' compensation judge, and that the provider is 
directed to use American medical association publications 
in establishing the degree of disability, does not limit the 
running of the statute of limitations to only those situa- 
tions when a health care provider has actually informed 
the worker that he has sustained a permanent impair- 
ment; thus, resolution*of when a worker was deemed to 
have sustained impairment for purposes of running of the 
limitations period constituted a factual issue unsuitable 
for resolution by summary judgment. Montoya v. Kirk- 
Mayer, Inc., 1995-NMCA-104, 120 N.M: 550, 903 P.2d 861. 

Limitation law effective on date of disability con- 
trols. — Where plaintiff was first injured on March 24, 
1967, when the 1963 amendment was still in effect, and a 
year later returned to full employment for six years (hav- 
ing received workmen's (workers') compensation during 
the interim period), and on May 16, 1974, again suffered 
an alleged job accident and was totally disabled, it was 
held that the 1967 statute of limitation applied because 
the date of disability is critical and the law effective at 
that time controls; the 1974 claim for compensation did 
not relate back seven years to the date of the first accident 
since the whole philosophy upon which workmen's (work- 
ers') compensation is based, as the public policy of this 
state, militates against such a contention. De La Torre v. 
Kennecott Copper Corp., 1976-NMCA-108, 89 N.M. 683, 
556 P.2d 839. 

Limitation on remedy and right. — The limitation 
in the compensation statute for enforcing the right was 
a limitation not only on the remedy but on the right as 
well. Keilman v. Dar Tile Co., 1964-NMSC-138, 74 N.M. 
305, 393 P.2d 332. 

Statute is neither a tolling nor an equitable es- 
toppel statute. — Where, from the time of the worker's 
death, the employer assured the worker's spouse that the 
employer would take care of everything for the spouse; 
the employer filed a claim for federal death benefits for 
the spouse; when the employer and the employee became 
aware that the worker might be entitled to workers! com- 
pensation benefits, the employer told the spouse that the 
employer would prepare a claim for workers' compensa- 
tion benefits and subsequently reassured the spouse that 
the employer would pursue a claim for the spouse; and 
when the spouse became aware that the employer was 
not going to file a claim, the spouse filed a complaint on 
the same day, forty-five days after the one-year statute of 
limitations had run, the spouse's complaint was timely 
because, within the meaning of Section 52-1-36 NMSA 
1978, the spouse could reasonably rely on the representa- 
tions of the employer that a worker's compensation claim 
would be filed and that benefits would be paid and be- 
cause the spouse's complaint was filed within a reason- 
able time after the spouse learned that the employer had 
not filed a complaint. Schultz v. Pojoaque Tribal Police 
Dep't, 2013-NMSC-018, rev'g 2012-NMCA-015, 269 P.3d 
14. 

Method of computing time. — Where worker's 
death occurred on August 17, 2002; on June 28, 2003, 
employer told plaintiff that employer would take care 
of the worker's compensation claim; on October 1, 2008, 
plaintiff learned that employer had not filed a claim on 
plaintiffs behalf; plaintiff filed a pro se complaint for 
benefits on October 1, 2008; on October 27, 2008, em- 
ployer filed a written accident report; on December 19, 
2008, a mediator recommended that the complaint be 
dismissed without prejudice to permit plaintiff to obtain 
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legal representation, with leave to file an amended com- 
plaint; plaintiff filed an amended complaint on June 18, 
2004; the one-year limitation was tolled during the time 
plaintiff believed employer would take care of the work- 
er's compensation claim from July 1/2003 to October 1, 
2003 and during the pendency of the first complaint from 
October 1, 2003 to December 19, 2003; and pursuant to 
Section 52-1-59 NMSA 1978, plaintiff had thirty days af- 
ter the employer filed a written accident report, or until 
November 26, 2008, to file a complaint, plaintiff's claim 
was barred by the one-year limitation period. Schultz v. 
Pojoaque Tribal Police Dep't, 2012-NMCA-015, 269 P.3d 
14, cert. granted,.2012-NMCERT-001. 

Method utilized in computing time. — Whether the 
case was timely filed under Rule 6(a), N.M.R. Civ. P. (now 
Rule 1-006A NMRA) or under Section 12-2-2 NMSA 1978 
(now Section 12-2A-7, NMSA 1978) is irrelevant. since 
these two provisions considered together make it amply 
clear that whether a limitation is considered procedural 
or substantive, whether it is a limitation on the right and 
remedy, or on only the remedy is immaterial so far as the 
method to be utilized. in computing time is, concerned. 
Keilman v. Dar Tile Co., 1964-NMSC-138,; 74 N.M, 305, 
393 P.2d 332, 

Material issue of fact whether statutory limita- 
tion period had run. — Where plaintiff was injured 
almost three years before filing of claim but there was 
evidence that he did not attribute his back problems to 
the accident until sometime less than a year before filing 
his claim, there was a material issue of fact as to whether 
the statutory limitation period had run, and summary 
judgment on this issue was improper. Huerta v, New der- 
sey Zine Co.,1973-NMCA-008, 84 N.M. 713, 507 P.2d 460, 
cert, denied, 84 N.M. 696, 507 P.2d 443. 

Claims for amount greater than settlement offer. 
— Section 52-1-36 NMSA 1978 held to be only applicable 
to amount offered in settlement and claims for a greater 
amount under the section are time barred, as the only 
compensation the defendants led anyone to believe would 
be paid, was the.settlement offer made by defendant; 
therefore, failure to bring suit for a greater amount under 
the act was not caused by actions of defendant-employer. 
Lucero v. White Auto Stores, Inc., 1955-NMSC-104, 60 N.M, 
266, 291 P.2d 308 (decided under former law). 

Section begins to run when compensable injury 
reasonably apparent. — As soon as it becomes reason- 
ably apparent, or should become reasonably apparent to 
a workman (worker) that he has an injury on account of 
which he is entitled to compensation and the employer 
fails or refuses to make payment, he has a right to file a 
claim and the section begins to run from that date, There 
is nothing in the act as this court reads it which indicates 
that the running of the section may be delayed until a 
more serious disability is ascertainable, Cordova v. Union 
Baking Co,, 1969-NMCA-037, 80 N.M. 241, 453 P.2d 761; 
Lent v,. Employment Sec. Comm'n, 1982-NMCA-147, 99 
N.M. 407, 658 P.2d 1184, cert. quashed, 99 N.M, 226, 656 
P.2d 889 (1983), 

Period of limitation does not commence to run until it 
becomes reasonably apparent, or should become reason- 
ably apparent, to the workman (worker) that he has an 
injury for which he is entitled to compensation. Gomez v. 
Hausman Corp., 1971-NMCA-173, 83 N.M, 400, 492 P.2d 
1263, cert. denied, 83 N.M, 395, 492 P.2d.1258 (1972). 

Where the claimant was originally paid.a few dollars’ 
compensation for a relatively small injury, and more than 
a year later developed serious trouble with his hand which 
had also been injured in the original accident, although 
apparently superficially, court sustained a recovery, hold- 
ing that the section began to run from the time of the em- 
ployer's failure to pay compensation for the latent injury, 
not from the time of the accident. Linton v. Mauer-Neuer 
Meat Packers, 1963-NMSC-013, 71 N,M. 305, 378 P.2d 126, 
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The statute of limitations begins. to rum in workmen's 
(workers') compensation cases as soon as it becomes rea- 
sonably apparent, or should become reasonably apparent, 
to a workman (worker) that he has an injury on account 
of which he is entitled to compensation, and his employer 
fails or refuses:to:make payment. Romero v. American 
Furniture Co., 1974-NMCA-097, 86°N.M. 661, 526 P.2d 
808, cert. denied, 86 N.M, 657, 526 P.2d 799; ABF Freight 
Sys. v. Montano, 1982-NMSC-149, 99 N.M. 259, 657 P.2d 
115. 

In cases of latent injury, the time period for notice of 
claim does not begin to run until the claimant, as a rea- 
sonable man, should recognize the nature, seriousness 
and probable, compensable character of his latent injury. 
Smith v.. Dowell Corp., 1984-NMSC-091, 102 N.M. 102, 
692 P.2d 27. 

In workmen's (workers') compensation case where trial 
court found as a fact that physician who treated plain- 
tiff released him to return to his full duties soon after his 
accident and that it did not become and should not have 
become apparent to plaintiff that he had suffered a com- 
pensable injury under this act until four years later when 
physician told him that his workload should be lightened, 
statute of limitations did not begin to run until the time 
when plaintiff received such notice of compensable injury. 
Duran v. New Jersey Zinc Co,, 1971-NMSC-083, 83 N.M. 
38, 487 P.2d 1343, 

Statute begins to run when: worker knows or 
should know of disability. — The statute of limitations 
cannot begin to run until such time as the worker is en- 
titled to benefits, and the worker. knows or should know of 
the disability. Torres v. Plastech Corp.,; 1997-NMSC-053, 
124.N.M. 197, 947 P.2d 154, 

Where the workers' compensation judge did. not deter- 
mine a date of initial disability or scheduled injury, there 
was not substantial evidence to support a ruling that the 
worker's claim was barred by the statute of limitations, 
Torres v. Plastech Corp., 1997-NMSC-058, 124-N.M. 197, 
947 P.2d 154. 

When disability discovered rather tank at acci- 
dental occurrence. — The period of limitation does not 
commence to run until it becomes reasonably apparent, 
or should become reasonably apparent, to the workman 
(worker) that he has an injury for which he is entitled to 
compensation; therefore, time does not begin to run un- 
til the disability is discovered rather than from the acci- 
dental occurrence. De La Torre v. Kennecott Copper Corp., 
1976-NMCA-108, 89 N.M, 683, 556 P.2d 839; Casias v. Zia 
Co., 1979-NMCA- 068, 93 N.M, 78, 596 P.2d 521, cert, de- 
nied, 93 N.M. 8, 595 P.2d 1203. 

The statute of limitations does not commence to 
run until the wage earning ability of the injured work- 
man (worker) has been decreased as a result of the ac- 
cidental injury. Salazar v, Lavaland Heights Block Co., 
1965-NMSC-049, 75 N.M., 211, 402 P.2d 948. 

Includes any compensable disability which 
arises. — The wording of the limitation statute indicates 
that the period of limitation begins to run from the time 
of employer's failure to pay compensation when the dis- 
ability can be ascertained and the duty to pay arises. This 
language does not mean the particular class of disability 
for which compensation is asked but any compensable 
disability which arises from an accident and eventually 
results in the class of disability for which claim is made, 
The section makes no distinction between loss of specific 
body members such as the right index finger and injuries 
to other parts of the body not specifically mentioned which 
result or may result in a form of disability, permanent or 
otherwise. Noland v. Young Drilling Co., 1968-N MCA- 068, 
79 N.M. 444, 444 P2d 771. 

Where a worker fell and broke her hip in the course of 
her employment, the statute of limitations period for all 
disability benefits arising out of the accident began to run 
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on the day she returned to work on crutches. She was not 
entitled to file a claim for disability benefits several years 
later when, after she had abandoned her crutches, she 
developed aseptic necrosis and underwent hip replace- 
ment surgery. One suffering a temporary disability can- 
not wait until the disability becomes permanent before 
filing a claim. Whittenberg v. Graves Oil & Butane Co., 
1991-NMCA-142, 113 N.M. 450, 827 P.2d 838, cert, denied, 
113.N.M. 352, 826.P.2d 573 (1992), overruling Zengerle v. 
City of Socorro, LOSE MGA: 099, 105 N. M. 797, 737 P.2d 
1174. b 

Time period pares final installment for a reduced 
amount. — A claimant has one year from the date of re- 
ceipt of a final reduced installment payment to file his 
claim for workers' compensation. Rodriguez v. X-Pert Well 
Serv., Inc.,.1988-NMGA-046, 107 N.M. 428, 759 P.2d 1010, 
cert. denied, 107 N.M. 413; 759 P.2d 200. 

Limitations period of two years and 31 (now 14) 
days. — The time periods of Section 52-1-30 NMSA 1978 
and this section are to be added together to compute the 
maximum ..time period in which a compensation claim 
may be filed. Thus, the maximum period of time to file a 
worker's compensation claim is two years and 31 (now 14) 
days from the date of the occurrence of the disability. Cole 
v, J.A. Drake Well Serv., 1987-NMCA-132, 106 N.M. 484, 
745 P.2d 392. 

Burden upon claimant to prove filing within stat- 
utory period. — Where the filing of the claim for com- 
pensation in the office of the clerk of the district court, 
not later than the end of the statutory period after failure 
or refusal of the employer to pay the same, is limitation 
on the right. of action, which is wholly statutory, and not 
a mere limitation upon the remedy, and is absolute and 
unconditional, the burden is upon the claimant to prove 
compliance therewith. Maestas v. American Metal Co., 
1933-NMSC-026, 37 N.M. 203, 20 P.2d 924; Sanchez v. 
Bernalillo Cnty., 1953-NMSC-038, 57 N.M. 217, 257 P.2d 
909 (decided under former law), 

Section does not commence to run anew as to 
each remedial procedure. — It would be unreasonable 
and require legislation by interpretation to hold that the 
section commences to run anew as to each or any particu- 
lar remedial procedure which is employed in an effort to 
effect a cure or relief from the results of an injury. Noland 
v. Young Drilling Co., 1968-NMCA-068, 79 N.M. 444, 444 
P.2d 771, 

Circumstances not suspicious so as to run limi- 
tation statute. — Where claimant under Workmen's, 
(Workers') Compensation, Act had allegedly told lawyer 
that insurer refused to pay, had allegedly been disabled 
from time of injury’ to trial, had continued to complain of 
back pain and had continued seeing his doctor and that 
claimant's insurer had paid part of doctor's bills and had 
offered claimant a settlement, circumstances were not 
"suspicious" so as to run one-year statute of limitations 
on filing of claim: Salazar v. Lavaland Heights Block Co,, 
1965-NMSC-049, 75 N.M. 211, 402 P.2d 948, 

Failure to file within one year as bar. — Where the 
first proceeding for the recovery of compensation is dis- 
missed for being prematurely filed and the second one 
is-filed more than a year after failure or refusal to make 
payment of compensation when due, the later action is 
barred. Fresquez v. Farnsworth & Chambers Co., 238 F.2d 
709 (10th Cir. 1956) (decided under former law). 

Workman (worker) must file his claim for perma- 
nent total disability within one year and 31 (now 14) 
days of the notice that the insurer will pay him only for 
the loss of the specific member; he need not wait until the 
specified period has run and then seek a determination of 
excess disability, if any, by reason of the loss of the mem- 
ber. Gonzales v, Gackle Drilling Co., 1960-NMSC-059, 67 
N.M. 130, 353 P.2d 353. e 
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De minimis principle applicable. Even though 
the worker failed to file temporary disability claims for 
five and one-half days of benefits within the period of 
limitations, under the de minimis principle, the employ- 
er's failure to pay benefits did not trigger the statute of 
limitations so as to bar the worker's subsequent claim 
for permanent disability. Fuentes v. Santa Fe Pub. Schs., 
1995-NMCA-050, 119 N.M. 814; 896 P.2d 494. 

Limitation does not apply to claim for medical ex- 
penses. — The one-year statute applies only after failure 
or refusal to pay installments of compensation - not when 
medical payments are not paid. Accordingly, the one-year 
limitation of this section does not apply to claims for the 
payment of medical expenses. Nasci v. Frank Paxton Lum- 
ber Co., 1961-NMSC-178, 69 N.M. 412, 367 P.2d 913. 

The statute of limitations does not apply to medical - 
expenses, and medical expenses may be claimed even 
though the right to claim installment payments of com- 
pensation may be barred. Zengerle v. City of Socorro, 
1986-NMCA-099, 105 N.M. 797, 737 P.2d 1174, overruled 
on other grounds by Whittenberg v. Graves Oil & Butane 
Co., 1991-NMCGA-142, 113 N.M. 450, 827 P.2d 838, cert. de- 
nied, 113 N.M. 352, 826 P.2d 573 (1992). 

It is the nonpayment of periodic disability benefit in- 
stallments, not the nonpayment of medical «benefits, 
that controls the running of the statute in workers' 
compensation cases. Hutcherson v. Dawn Trucking Co., 
1988-NMCA-051, 107 N.M. 358, 758 P.2d 308. 

Application of statute of limitations to hip-sth 
eredit. — Worker's compensation judge did not abuse her 
discretion in applying a credit for lump-sum payments 
previously made to claimant to a period of time during 
which employer had failed to pay benefits, even though 
the employer had initially stopped paying benefits more 
than one year prior to claimant's action. West v. Home 
Care Res., 1999-NMCA-037, 127 N.M. 78, 976 P.2d 1030. 

Rights of dependents not saved from running of 
limitations. — There is no provision in the Workmen's 
(Workers') Compensation Act which saves the rights of de- 
pendents under disability from the running of limitations, 
although, as appears in this section, when dependents are 
shown to be entitled to benefits, the court has authority to 
appoint a person to receive the same for such dependents 
in such portions and amounts as‘it.may determine to be 
for the best interests of them and of the public. The time 
within which such benefits must be claimed, however, is 
nowhere enlarged in favor of claimants under disability. 
Sanchez v. Bernalillo Cnty.; 1958-NMSC-088, 57 N.M. 217, 
257 P.2d 909 (decided under former law). 


IV, TOLLING. 


Employer-employee relationship necessary for 
application of Subsection A. — For the tolling provi- 
sion in Subsection A to apply, there must have been an 
employer-employee relationship which continued after 
the accident; one need ‘not be actually working and re- 
ceiving compensation for the work to remain employed 
within the meaning of the statute. Segura v. Kaiser Steel 
Corp., 1984-NMCA-046, 102 N.M. 535, 697 P.2d 954, cert. 
quashed, 102 N.M. 412, 696 P.2d 1005 (1985). ~ 

Offer of settlement does not extend limitation pe- 
riod. — Where employer's insurance company makes an 
offer of $200 in December 1956, as a compromise settle- 
ment'and the payment of medical expenses for an alleged 
injury in September 1955, such offer does not extend the 
one-year statute of limitations and so bars a claim for 
such injuries filed on November 27, 1957. West v. Valley 
Sales & Serv. Co,, 1959-NMSC-068, 66 N. M. 149, 343 P.2d 
1038. 

Offers to settle do not toll the statute of lintittibie 
unless the offers are coupled by conduct that reasonably 
leads the workman (worker) to believe compensation 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-32 


will be paid. Knippel v. Northern Commc'ns, Inc., 
1982-NMCA-009, 97 N.M. 401, 640 P.2d 507. 

Negotiations do not bar running of statute. — Mere 
negotiations, without more, are insufficient as a matter of 
law to estop an assertion of the statute of limitations as a 
bar. Knippel v. Northern Commc'ns, Inc., 1982-NMCA-009, 
97 N.M. 401, 640 P.2d 507. 

Statute of limitations was not tolled by em- 
ployer's alleged fraud or misrepresentation in tell- 
ing plaintiffs father that plaintiff was not covered by 
workmen's (workers') compensation. Howie v. Stevens, 
1984-NMCA-052, 102 N.M. 300, 694 P2d 1865, cert. 
quashed, 102 N.M. 293, 694 P.2d 1358 (1985). 

The sole tolling period permitted by this section for 
the filing of worker's compensation claims is a one-year 
period during which the worker remains employed. by 
the employer regardless of whether the worker recovers 
from partial disability during that one-year period. Whit- 
tenberg v, Graves Oil & Butane Co., 1991-NMCA-142, 113 
N.M. 450, 827 P.2d 838, cert. denied, 118 N.M. 352, 826 
P.2d 573 (1992). 

Insurance agent misinforming claimant did not 
toll statute. — Claimant's claim to workmen's (workers') 
compensation benefits was barred by statutory limita- 
tion when complaint was filed more than one year after 


52-1-32 to 52-1-35. Repealed. 


Repeals. — Laws 1986, ch. 22, § 102 repeals former 52- 
1-32 through 52-1-35 NMSA 1978, relating to’ procedures 
in making claims for workmen's compensation. benefits, 
effective May 21, 1986. For provisions of former sections, 
see Original Pamphlet and 1985 Cumulative Supplement. 
For present comparable provisions, see 52-5-5 NMSA 
1978 et seq. 


ANNOTATIONS 


Repeal, as to question of district court jurisdic- 
tion, unconstitutional. — To the extent that repeal 
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employer's discontinuation of payments, and insurance 
agent's misinforming claimant of latest date payments 
covered did not: act to toll the statute. Stasey v. Stasey, 
1967-NMSC-005, 77 N.M., 436, 423 P.2d 869. 

Where employer relieved of duty to compensate 
when worker returns to work. — If an employer is 
relieved of the duty to pay compensation during the pe-+ 
riod in which an injured worker returns to work, the 
employee's obligation to file a suit during such period is 
suspended and the statute of limitations is thereby tolled. 
Cordova v. City of Albuquerque, 1962- Papeete 148, 71 NM. 
491, 379 P.2d 781. 

Law reviews. — For article, IS uineiy on New Mexico 
Law, 1982-83: Workmen's Compensation," see 14 N.M.L. 
Rev. 211 (1984). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 113, 487, 528, 530 to 
551, 

Limitation of time for filing claim under act is jurisdic- 
tional, 78 A.L.R. 1294. 

When time period commences as to claim under work- 
ers' compensation or occupational diseases act for death of 
worker due to contraction of disease, 100 A:L.R:5th 567. 

99 C.J.S. Workmen's Compensation § 280; 100 C.J.S. 
Workmen's Compensation §§ 436, 461, 468 to 482, 


of 52-1-32 to 52-1-35 NMSA 1978 by Laws 1986, ch. 22, 
§ 102 deprives a claimant of a forum between May 21 
and December 1, 1986 for resolution of a legislatively- 
created right, that portion of § 102 is unconstitutional, 
when applied to the very narrow question of jurisdiction 
over a claimant who has filed or will file a claim in district 
court prior to December 1, 1986. Wylie Corp. v. Mowrer, 
1986-NMSC-075, 104 N'M. 751, 726 P.2d 1381. 


52-1-36. Effect of failure of worker to file claim by reason of conduct of 


employer. 


The failure of any person entitled to compensation under the Workers' Compensation Act’to give 
any notice or file any claim within the time fixed by the Workers’ Compensation Act shall not de- 
prive such person of the right to compensation where the failure was caused in whole or in part by 
the conduct, of the employer or insurer which reasonably led the person entitled to compensation 


to believe the compensation would be paid. 


History: Laws 1987, ch. 92, § 138; 1941 Comp,, § 57- 
914; 1953 Comp., § 59-10-14; Laws 1959, ch, 67, § 15; 
1986, ch, 22, § 9; 1989, ch. 263, § 20. 

Cross references.-— For effect of failure to give re- 
quired notice or to file claim within time allowed, see 52- 
1-31 NMSA 1978. 


ANNOTATIONS 


Statute is neither a tolling nor an equitable es- 
toppel statute. — Section 52-1-86 NMSA 1978 is nei- 
ther a tolling nor an equitable estoppel statute. If an em- 
ployee entitled to workers' compensation benefits fails to 
file a complaint or a claim within the limitation period 
because the conduct of the employer or insurer reason- 
ably led the employee to believe compensation would be 
paid, then the employee has a reasonable time thereaf- 
ter within which to file. Schultz v. Pojoaque Tribal Police 
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Dep't, 2013-NMSC-013, rev'g 2012-NMCA-015, 269 P.3d 
14. 

Where, from the time of the worker's death, the em- 
ployer assured the worker's spouse that*the employer 
would take care of everything for the spouse;the employer 
filed a claim for federal death benefits for the: spouse; 
when the employer and the employee became aware that 
the worker might be entitled to workers’ compensation 
benefits, the employer told the spouse that the employer 
would prepare a claim for workers' compensation benefits 
and subsequently reassured the spouse that the employer 
would pursue a claim for the spouse; and when the spouse 
became aware that the employer was not going to file'a 
claim, the spouse filed a complaint on the same day, forty- 
five days after the one-year statute of limitations had run, 
the spouse's complaint was timely because, within the 
meaning of Section 52-1-36 NMSA 1978, the spouse could 
reasonably rely on the representations of the employer 
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that a worker's compensation claim would be filed and 
that benefits would be paid and because the spouse's com- 
plaint was filed within a reasonable time after the spouse 
learned that the employer had not filed a complaint. 
Schultz v. Pojoaque Tribal Police Dep't, 2013-NMSC-013, 
rev'g 2012-NMCA-015, 269 P.3d 14. 

Misrepresentation that employee will receive 
benefits is only reason workmen's (workers') com- 
pensation limitation period is tolled. Howie v. Ste- 
vens, 1984-NMCA-052, 102'N.M, 300, 694 P.2d 1365, cert. 
quashed, 102 N.M. 298, 694:P.2d 1858 (1985). 

Conduct of employer lulling employee excused 
failure to file. — Where facts support an inference that 
the payments were: not knowingly received under the 
Utah law so as to bar the action, the conduct. of employ- 
ers having lulled employee into a feeling of security as to 
his being entitled to compensation under New Mexico law, 
their conduct excused employee's failure to file the claim 
within one year after the right to compensation. arose. 
Reed v. Fish Eng'g Corp., 1966-NMSC-183, 76 N.M. 760, 
418 P.2d 537. 

Insurance agent's isiafooration did not toll 
statute. — Claimant's claim to workmen's (workers') 
compensation benefits was barred by statutory limita- 
tion when complaint was filed more than one year after 
employer's discontinuation of payments, and insurance 
agent's misinforming claimant of latest date payments 
covered did not act to toll the section. Stasey v. Stasey, 
1967-NMSC-005, 77 N.M. 436, 423 P.2d 869, 

Statute requires not only that claimant be led to 
believe that compensation would be paid but this belief 
must cause him to delay the filing beyond the statutory 
period in order for claimant to avoid the statute of limita- 
tions for filing. Lasater v. Home Oil Co., 1972-NMCA-031, 
83 N.M. 567, 494 P.2d 980, overruled on other grounds by 
Schiller v. Sw. Air Rangers, Inc., 1975-NMSC-018, 87 N.M. 
476, 535 P.2d 1327. 

Where compensation insurer's adjuster advised in- 
jured workman (worker) that he had a legitimate claim 
which would be acted upon as soon as investigation was 
completed, the workman's (worker's) failure to sue within 
the time prescribed by the act was excused. Elsea v, Broome 
Furniture Co., 1943-NMSC-036, 47 N.M. 356, 148 P.2d 572. 

Course of conduct, not specific communication, is 
the dispositive inquiry in deciding whether the statute 
of limitations has been tolled: by employer's or insurer's 
conduct. Although such course of conduct during the rel- 
evant time period is of crucial significance, the conduct 
may be inferred from actions occurring both before and 
after the period of time during which the statute would 
have run otherwise. Hutcherson v. Dawn Trucking Co., 
1988-NMCA-051, 107 N.M. 358, 758 P.2d 308. 

Where compensation insurer's conduct had rea- 
sonably led claimant to believe that compensation 
would be paid and liability was not denied until after 
statutory time for filing suit had elapsed, supreme court 
was not disposed to set any specific time within which the 
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action must be filed short of one year after the date on . 


which liability was first denied. H/sea v. Broome Furniture 
Co., 1948-NMSC-036, 47 N.M. 356, 143 P.2d 572. 

Compensation insurer's conduct. — Where the 
conduct of an insurer, in a workmen's (workers') compen- 
sation action, may have reasonably led the claimant to 
believe compensation benefits would be paid, the insurer 
has failed to show that no genuine issue of fact exists as 
to the tolling of the statute of limitations. Owens v. Ed- 
die Lu's Fine Apparel, 1980-NMCA-149, 95 N.M. 176, 619 
P2d 6527)? 

Conduct did not mislead claimant. — Where on two 
occasions employer expressly informed claimant that he 
would not receive any more workmen's (workers') com- 
pensation benefits, and claimant worked for employer 
after such time, sometimes regularly and sometimes 
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irregularly and from time to time he received sick leave 
and vacation pay, but at no time during that period did he 
receive any workmen's (workers') compensation benefits, 
and he knew that fact and continued employment under 
those circumstances, as a matter of law, did not constitute 
conduct which would reasonably lead claimant to believe 
that he would be paid workmen's (workers') compensation 
benefits. Silva v. Sandia Corp., 246 F.2d 758 (10th Cir, 
1957). 

Limitation not avoided where no evidence of 
misleading. — Where there was no evidence in the re- 
cord that the plaintiff had in any way been led to believe 
that compensation benefits would be paid, court's finding 
that the statute of limitations on filing had been avoided 
was in error. Lasater v. Home Oil Co., 1972-NMCA-0381, 
83 N.M. 567, 494 P.2d 980, overruled on other grounds by 
Schiller v. Sw. Air Rangers, Inc., 1975-NMSC-018, 87 N.M. 
476, 535 P.2d 1327. 

Payments made and accepted could effectively lull 
claimant into reasonable feeling of security as to his 
being entitled to compensation under New Mexico law as 
would continued voluntary payment of wages, and would 
accordingly be conduct excusing the filing of the»claim 
within one year after the right to compensation arose. Reed 
v. Fish Eng'g Corp., 1964-NMSC-042, 74 N.M. 45, 390 P.2d 
283, aff'd, 1966-NMSC-183, 76 N.M. 760, 418 P.2d 537. 

Immaterial that other factors contributed to de- 
lay. — As long as claimant's delay in suing was caused 
in part by conduct of employer and compensation insurer, 
the fact that other considerations also contributed to 
claimant's delay was immaterial in view of the statutory 
provision that it is necessary only to connect claimant's 
delay in whole or in part with the conduct of the employer 
or insurer to excuse failure to file within the statutory pe- 
riod, Elsea v. Broome Furniture Co,, 1948-NMSC-036,:47 
N.M. 356, 143 P.2d 572. 

Negotiations do not bar running of statute of 
limitations. — Mere negotiations, without more, are in- 
sufficient as a matter of law to estop an assertion of the 
statute of limitations as a bar. Knippel v. N. Commc'ns, 
Ine:, 1982-NMCA-009, 97 N.M. 401, 640 P.2d 507, 

Claims for amounts greater than settlement offer. 
— This section held to be only applicable to amount of- 
fered in settlement and claims for a greater amount un- 
der the section are time barred, as the only compensation 
the defendants led anyone to believe would be paid was 
the settlement offer made by defendant; therefore, failure 
to bring suit for a greater amount under the act was not 
caused by actions of defendant-employer. Lucero v. White 
Auto Stores, Inc., 1955-NMSC-104, 60 N.M. 266, 291 P.2d 
308. 

Compromise offer not extend limitation period. — 
Where employer's insurance company makes an offer of 
$200 in December 1956, as a compromise settlement and 
the payment of medical expenses for an alleged injury in 
September 1955, such offer does not extend the one-year 
statute of limitations and so bars a claim for such injuries 
filed on November 27, 1957. West v. Valley Sales & Serv. 
Co., 1959-NMSC-068, 66 N.M. 149, 343 P.2d 1038. 

Employee though on sick leave layoff status. — 
Where the plaintiff ceased actual work with his employer 
and went on sick leave layoff status on May 16, 1974, re- 
ceiving weekly benefits under a weekly benefit plan for 
nonjob related disability, and remained an employee to 
the extent that when his illness was terminated and he 
was well enough to return to work, he would be returned 
to his regular employment, and up to the date of his re- 
tirement on April 1, 1975, he was technically carried in 
the company records as an employee, the facts established 
that plaintiff remained in employment until April 1, 1975, 
as a matter of law, and thus his claim was not barred by 
the statute of limitations. De La Torre v, Kennecott Copper 
Corp., 1976-NMCA-108, 89 N.M. 683, 556 P.2d 839. 
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Sufficiency of notice, — While a casual statement of 
the injury by employee to his employer is not enough to 
satisfy requirement of notice, the employee is not required 
to anticipate the results which will flow from the injury 
when he does not know at the time what the results will 
be. Elsea v. Broome Furniture Co., 1943-NMSC-036, 47 
N.M. 356, 148 P.2d 572. 

Failure to give notice is excused where employee 
had no knowledge of the true seriousness of his injury and 

“expert medical attention was necessary to establish causal 

relation between the injury and the result flowing there- 
from. Elsea v. Broome Furniture Co., 1943- NMSG. 036, 47 
N.M. 356, 143 P.2d 572. 

Tolling of period to sue under Seution 52-1-65 
NMSA 1978. — Voluntary payment of compensation ben- 
efits pursuant to the law of another state is not in itself 
sufficient to toll the filing requirements of Section 52-1-65 
NMSA 1978; tolling of the time to sue provision depends 
upon whether a worker was reasonably led ‘to believe that 
New: Mexico compensation would be. paid. Ryan v. Bru- 
enger M. Trucking, 1983-NMCA-048, 100 N.M. 15, 665 
P.2d 277, cert. denied, 100 N.M. 53, 665 P.2d 809. 

Time is tolled for beginning of payments until the 
employer is notified pursuant to the act that the employee 


52-1-37. Repealed. 


Repeals. — Laws 1986, ch. 22, § 102 repeals former 
52-1-837 NMSA 1978, as amended by L, 1959, ch. 67, § 16, 
relating to venue of workmen's compensation claims, 
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is claiming compensation resulting from the accident. 
Swallows v, City of Albuquerque, 1955-NMSC-042, 59 
N.M. 328, 284 P.2d 216, aff'd, 61 N.M. 265, 298 P.2d 945. 

Reference in testimony treated as explanatory of 
delay. — A reference made by the claimant and his attor- 
ney to cost of employing counsel as part of direct exami- 
nation, was treated as explanatory of claimant's delay in 
bringing suit and it was not under the circumstances prej- 
udicial to the employer and insurer. Elsea'v. Broome Fur- 
niture Co,, 1943-NMSC-036, 47 N.M. 356, 143 P.2d'572. 

Reference in testimony cured by court's direction 
to jury. — If reference was erroneously made by claimant 
and his attorney to cost of employing counsel as explana- 
tory of claimant's delay in bringing suit and as to reason- 
ableness of claimant's failure to employ counsel during 
the negotiations, the error was cured by the court's direc- 
tion to the jury to disregard statements about the attor- 
ney fees and similar matters. E/sea v. Broome Furniture 
Co, , 1943-NMSC-036, 47 N.M. 356, 143 P.2d 572. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity of provision invalidating contract of employee to waive 
right to compensation, 84 A.L.R. 1297. .; 

100 C.J.S. Workmen's Compensation Acts §§ 450 to 456, 
469 to 479. 


effective May 21, 1986. For provisions of former section, 
see Original Pamphlet. For present comparable provi- 
sions, see 52-5-1 NMSA 1978 et seq. 


52-1-38. Judgment; provisions; execution; subrogation; contempts. | 


A. Alljudgments based upon a supplementary compensation order pursuant to Section 52-5-10 
NMSA 1978 shall be against the defendants and each of them for the amount then due and shall 
also contain an order upon the defendants for the payment to the worker, at regular intervals dur- 
ing the continuance of his disability, the further amounts he is entitled to receive. The judgment 
shall be so framed as to accomplish the purpose and intent of the Workers’ Compensation Act in 
all particulars. In addition to executions for any amount already due in the judgment, executions 
for amounts to become due in the future shall be issued by the clerk of the court at any time after 
the time provided in the judgment for the payment thereof if the worker files his affidavit with the 
clerk that the same is unpaid and that his disability still continues; provided, however, if applica- 
tion is made for a physical examination of the worker under Section 52-1-51 NMSA 1978, issuance 
of execution shall await the further order of a workers' compensation judge. 

B., All judgments and executions based upon a supplementary compensation order pursuant to 
Section 52-5-10 NMSA 1978 issued in workers' compensation casesshall be governed by the laws 
of this state with respect to judgments or executions in civil cases and shall have the same force 
and effect. 

C. When a judgment or execution based upon a sdupplementeny compensation order pursuant 
to Section 52-5-10 NMSA 1978 is paid or satisfied by a defendant who has an agreement that the 
judgment or execution should have been paid or satisfied by another party as insurer, guarantor, 
surety or otherwise, the defendant.is entitled to judgment over against the party in the same:case. 
Application for judgment shall be made within ninety days after judgment is paid or execution 
satisfied. Notice shall be given to the party against whom judgment over is. sought, and the appli- 
cation shall be heard according to the procedures for notice and hearing of motions in a civil 
actions. 

D. In any case where the employer has failed to file the undertaking or cabanas ree by 
Section 52-1-4 NMSA 1978, the court.has power to enforce compliance with any judgment or:order 
granted in a case against the employer by proceedings in contempt against a party failing or refus- 
ing to comply. 
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History: Laws 1929, ch. 113, § 15; C.S. 1929, § 156- 
115; 1941 Comp., § 57-916; 1953 Comp., § 59-10-16; 
Laws 1959, ch. 67, § 17; 1986, ch. 22,.§ 10; 1989, ch. 
263, § 21. 

Cross references. — For executions and foreclosures, 
see 39-4-1 NMSA 1978 et seq. 

For judgments, see Rules 1-054 to 1-063 NMRA. 


ANNOTATIONS 


Right to benefits in reaching jurisdictional mini- 
mum for removal. — A possibility that payments of 
workmen's (workers') compensation benefits will termi- 
nate before the total reaches the jurisdictional minimum 
necessary for the federal district court to entertain the 
case after removal is immaterial if the right to all the pay- 
ments is in issue, since future payments under the act are 
not in any proper sense contingent, although they may be 
decreased or cut off altogether by the operation of condi- 
tions subsequent. Valencia v. Stearns Roger Mfg. Co., 124 
F. Supp. 670 (D.N.M. 1954). 

Doctrine of de minimis. — Even though the court 
recognizes the doctrine of de minimis, still, this being a 
workmen's (workers') compensation case, appellant must 
be granted all compensation to which he is entitled. Stol- 
worthy v, Morrison-Kaiser F & S, 1963-NMSC- 053, 72 
N.M. 1, 380 P.2d 13. 

Rules of civil procedure applicable. — The rules 
of civil procedure relative to the methods of presenta- 
tion and reservation in lower court of grounds of review 
are applicable to actions under the Workmen's (Workers') 
Compensation Act. Cavins v. Armstrong & Armstrong, 
1933-NMSC-023, 37 N.M. 141, 19 P.2d 747; Moore v. Phil- 
lips Petroleum Co,, 1932-NMSC-025, 36 N.M. 153, 9 P.2d 
692 (decided under prior law). 

Where there is conflicting evidence as to date 
claimant gave his employer notice of his injury, it was 
for the trial court to resolve this conflict. Rohrer v. Kidal 
Int'l, 1968-NMCA-089, 79 N.M. 711, 449 P.2d 81. 

For the trial court to resolve conflict in plain- 
tiffs testimony concerning the date he had knowl- 
edge of his compensable injury. Rohrer v. Hidal Int'l, 
1968-NMCA-089, 79 N.M. 711, 449 P.2d 81. 

In determining right of compensation the court 
must find whether the employee's injury resulted in a dis- 
ability that terminated before judgment was entered or 
whether the employee's injury resulted in total or partial 
disability in existence at the time judgment was entered. 
Sena v. Gardner Bridge Co., 1979-NMCA-042, 93 N.M. 
358, 600 P.2d 304, cert. denied, 92 N.M. 675, 593 P.2d 1078. 

Postjudgment interest. — Granting of interest 
is within discretion of trial court and is not a matter 
of right under this section. Trujillo v. Beaty Elec. Co., 
1978-NMCA-021, 91 N.M. 583, 577 P.2d 431. 

There is nothing which indicates that Section 56-8- 
44 NMSA 1978, providing a basis for computing inter- 
est on judgments, should not apply in workmen's (work- 
ers') compensation cases. Candelaria v. General. Elec. 
Co., 1986-NMCA-016, 105 N.M. 167, 730 P.2d 470, cert. 
quashed, 105 N.M. 111, 729 P.2d 1365. 

The court in its discretion may allow postjudgment 
interest on compensation benefits payable by the subse- 
quent injury fund and awarded to an injured or disabled 
workman (worker). Allowance of interest, however, is 
limited to that portion of a judgment against the fund 
in favor of an injured worker, and the fund is not liable 
for the payment of interest on that portion of reimburse- 
ment payable by the fund to an employer or its carrier. 
Additionally, any award of postjudgment interest does 
not commence to run upon compensation benefits until 
the time fixed for their payment. Mares v. Valencia Cnty. 
Sheriff's Dep't, 1988-NMCA-008, 106 N.M. 744, 749 P.2d 
1123. 


WORKERS' COMPENSATION 


1443 


52-1-38 


Payment of maximum weeks until condition 
subsequent. — Under the Workmen's (Workers') Com- 
pensation Act the court requires the person liable to con- 
tinue to pay the amount due the workman (worker) for a 
maximum of 550 weeks, subject to its termination, should 
the court subsequently adjudge that the disability had 
ceased, this latter provision coming into play in a manner 
analogous to a condition subsequent in the contract. Va- 
lencia v. Stearns Roger Mfg. Co., 124 F. Supp. 670 (D.N.M. 
1954). 

Increase of payments due to increase of disabil- 
ity. — In absence of authority in the compensation act 
allowing an increase in payments because of an increase 
of disability after judgment has been entered, the courts 
cannot aid the injured workman (worker) in obtaining 
such increase except under procedures permissible under 
statute or general law. Hudson v. Herschbach Drilling Co,, 
1942-NMSC-041, 46 N.M. 330, 128 P.2d 1044. 

Sufficiency of evidence establishing disability. 
— In action by employee for injuries sustained in driv- 
ing a truck for his employer, the evidence was sufficient 
to establish serious and permanent injuries to claimant's 
back, totally disabling him from doing anything but very 
light work sitting down, and that such injuries were not 
caused by an old injury from which he had entirely recov- 
ered, Robinson v. Mittry Bros., 1939-NMSC-038, 43 N.M. 
357, 94 P.2d 99. 

Judgments in workmen's (workers') compensa- 
tion cases must be drawn to carry out purposes of 
the Workmen's (Workers') Compensation Act. Johnson 
v. C & H Constr. Co,, 1967-NMCA-013, 78 N.M. 428, 432 
P.2d 267, overruled on other grounds by Kelly Inn No. 102, 
Inc. v. Kapnison, 1992-NMSC-005, 113 N.M. 231, 824 P.2d 
1033. 

Judgment absolute in form. — As right to contest 
question of total and permanent disability is statutory, it 
exists even though judgment, awarding compensation for 
total and permanent disability is absolute in form, and 
judgment instead of being absolute in form should pro- 
vide that claimant was entitled to recover for 550 weeks, 
subject to termination, should the court subsequently de- 
termine that the disability had ceased. La Rue v, Johnson, 
1943-NMSC-031, 47 N.M. 260, 141 P.2d 321. 

More than one judgment or order. — Under the 
provisions of the Workmen's (Workers') Compensation 
Act, there may be more than one judgment. or order 
on issues under the act. Johnson v. C & H Constr, Co., 
1967-NMCA-018, 78 N.M. 428, 482 P.2d 267, overruled 
on other grounds by Kelly Inn No. 102, Inc. v. Kapnison, 
1992-NMSC-005, 113 N.M. 231, 824 P.2d 1033, 

Findings sustained by substantial evidence not 
disturbed on appeal. — Where judgment has been ren- 
dered against a claimant under this act and the findings 
of the court denying the claim are sustained by substan- 
tial evidence, it will not be disturbed on appeal. Courtney 
v. Nev. Consol. Copper Corp., 1940-NMSC-036, 44 N.M. 
390, 103 P.2d 118. 

Judgment complies with section. — Where a judg- 
ment provides for the payment of weekly benefits of a 
specified amount from the date of the accident to entry of 
the judgment and plaintiff is to receive temporary total 
disability payments until some change occurs in his condi- 
tion, the judgment complies with this section. Pacheco v. 
Alamo Sheet Metal Works, Inc., 1978-NMCA-057, 91 N.M. 
730, 580 P.2d 498. 

Findings of trial court conclusive. — In compensa- 
tion proceedings for the death of a workman (worker) who 
fell from a platform while engaged in his ordinary work 
of roofing, where there was a dispute as to whether the 
death was caused by the fall or by a heart attack preced- 
ing the fall, the findings of the trial court on this point 
are conclusive. Christensen v, Dysart, 1938-NMSC-008, 42 
N.M. 107, 76 P.2d 1. 
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Subsection A plainly mandates that a quantifi- 
able sum be specified for medical expenses proved at 
trial. DiMatteo v. County of Dona Ana; 1985-NMCA-099, 
104 N.M. 599, 725 P.2d 575. 

Jurisdiction to reopen award. — Under Workmen's 
(Workers') Compensation Act district court retains juris- 
diction after expiration of 80-day period during which it 
generally retains jurisdiction over its judgments to re- 
open its award for disability and to suspend or reduce 
the amount awarded by reason of claimant's refusal to 
undergo proposed surgery to reduce the percentage of his 
disability, Fowler v. W.G. Constr. Co., 1947-NMSC-049, 51 
N.M. 441, 188 P.2d 160, 

Mandamus would not lie to review granting of 
new trial in workmen's (workers') compensation 
case even though grounded on lack of jurisdiction. State 
ex rel. Gallegos. v. MacPherson, 1957-NMSC-068, 63 N.M. 
133, 314 P.2d 891. 

Cause remanded where court failed to make find- 
ing on compensation. — Where, although requested 
to do so, the trial court failed to find one way or another 
on: compensation to be paid between the time defendant 
ceased paying benefits and the entry of judgment. for 
plaintiff, the cause was remanded for a finding on com- 
pensation, if any, payable to plaintiff during this time pe- 
riod. Escobedo v, Agriculture Prods, Co., 1974-NMCA-0638, 
86 N.M. 466, 525 P.2d 393. 

Appellate court cannot weigh testimony on ap- 
peal. Robinson v. Mittry Bros., 1939-NMSC-038, 43 N,M. 
357, 94 P.2d 99, 

Appellate court: will not substitute its judg- 
ment for that of trial court as to the credibility of the 


52-1-39. Repealed. 


Repeals. — Laws 1986, ch. 22, § 102 repeals former 
52-1-39 NMSA 1978, as enacted by Laws 1959, ch. 67, 
§ 18, relating to appeals to the supreme court, effective 
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witnesses. Rohrer v. Hidal Int'l, 1968- NMCA-089, 79 N.M. 
711, 449 P.2d 81.. 

Law reviews. — For esninent on Phineas v. C&: H 
Constr. Co., 78 N.M. 423, 482 P.2d 267 (Ct. App. 1967), see 
8 Nat. Resources J, 522 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am, 
Jur, 2d Workers’ Compensation §§ 634 to 673. 

Review of findings as to dependency of beneficiary, 13 
A.L.R. 722, 30 A.L.R. 1253, 35 A.L.R. 1066, 39 A.L.R. 313, 
53 A.L.R, 218, 62 A.L.R. 160, 86 A.L.R. 865, 100 A.L.R. 
1090. 

General or special employer as employer of injured em- 
ployee, review of findings as to, 34 A.L.R. 775, 58 A.L.R. 
1467, 152 A.L.R. 816. 

Denial of reyiew of facts on appeal under Workmen's 
Compensation Act as denial of due process of law, 39 
A.L.R. 1064. 

Notice of injury, review of finding as to excuse for failure 
to give, or as to prejudice to employer because of failure 
to give, 78 A.L.R. 1281, 92 A.L.R. 505, 107 A.L.R. 816, 145 
A.L.R. 1263. 

Constitutionality, construction, application and effect of 
provisions of Workmen's Compensation Act in relation to 
costs or expenses on appeal or review, 79 A.L.R. 678. | 

Res judicata as regards decisions or awards under act, 
122 A.L.R. 550. 

Retroactive application of statutes regarding enforce- 
ment of awards under Workmen's Compensation Act, 155 
A.L.R. 558. 

100 C.J.S, Workmen's Compensation §§ 638 to 659; 101 
C.J.S. Workmen's Compensation § 846. 


May 21, 1986. For provisions of former section, see Origi- 
nal Pamphlet. For present comparable provisions, see 52- 
5-8 NMSA 1978, 


No compensation benefits shall be allowed under the provisions of the Workers' Compensation 
Act for any accidental injury which does not result in the workers' death or in a disability which 
lasts for more than seven days; provided, however, if the period of the workers' disability lasts for 
more than four weeks from the date of his accidental injury, compensation benefits shall be al- 


lowed from the date of disability. 


History: 1953 Comp., § 59-10-18.1, enacted by Laws 
1959, ch. 67, § 19; 1989, ch. 263, § 22. . 


ANNOTATIONS 


Limitation begins to run where injury reasonably 
apparent. — Where, following blows to head, workman 
(worker) suffered convulsions, was hospitalized, had re- 
current headaches, suffered loss of memory and was as- 
signed a helper for the first time at work, injury, for the 
purpose of workman's (worker's) compensation, had be- 
come reasonably apparent, or should have become reason- 
ably apparent, and statute of limitations began to run. 
Bowers v. Wayne Lovelady Dodge, Inc., 1969-NMCA-065, 
80 N.M. 475, 457 P.2d 994. 

As soon as it becomes reasonably apparent, or should 
become reasonably apparent toa workman (worker) 
that he has an injury on account of which ‘he is enti- 
tled to compensation and the employer fails or refuses 
to make payment he has a right to file a claim and the 
statute begins to run from that date. Bowers v. Wayne 
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Lovelady Dodge, 1969-NMCA-065, Inc., 80 N.M. 475, 457 
P.2d 994. 

The limitation statute does not provide that a 
workman (worker) lose seven consecutive days of work be- 
fore the limitation period begins to run. Bowers v. Wayne 
Lovelady Dodge, Inc., 1969-NMCA-065, 80 N.M. 475, 457 
P.2d 994. 

First week's compensation provisional. — The first 
week's compensation is payable solely in the event the dis- 
ability, if temporary only, is of more than four weeks du- 
ration, is permanent or results in death. Liability for this 
first week's compensation is, at best, then, only provisional. 
Fresquez v. Farnsworth & Chambers Co., 1955-NMSC-112, 
60 N.M. 384, 291 P.2d 1102 (decided under former law). 

Award of one day's’ benefits is’ not contem- 
plated by the Workmen's (Workers') Compensa- 
tion Act. Grudzina v. N.M. Youth Diagnostic & Dev. Ctr., 
1986-NMCA-047, 104 N.M. 576, 725 P.2d 255. 

While payments being made, no right to sue 
arises. — So long’as the 16-day periodic installments are 
being paid, even though the contingent and suspensory 
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first week's installment be unpaid, no refusal or failure to Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 Am. 
pay entitling the claimant to sue arises. Fresquez v. Farn- Jur. 2d Workers' <b a= eta § 433. 

sworth & Chambers Co., 1955-NMSC-112, 60 N.M, 384, 

291 P.2d 1102 (decided under former law). 


52-1-41. Compensation benefits; total disability. 


A. For total disability, the worker shall receive, during the period of that disability, sixty-six 
and two-thirds percent of the worker's average weekly wage, and not to exceed a maximum com- 
pensation of eighty-five percent of the average weekly wage in the state, a week, effective July 1, 
1987 through December 31, 1999, and thereafter not to exceed a maximum compensation of one 
hundred percent of the average weekly wage in the state, a week; and to be sat less than a mini- 
mum compensation of thirty-six dollars ($36.00) a week. 

B. . For permanent total disability as set forth in Section 52-1-25 NMSA 1978, the worker shall 
receive compensation benefits for the remainder of the worker's life. For temporary disability as 
set forth in Section 52-1-25.1 NMSA 1978, the maximum period of compensation is subject to the 
maximum duration and limitation on compensation benefits set. forth in Section 52-1-47 NMSA 
1978. 

C. For disability resulting from primary mental impairment, the maximum Sevi6d of compen- 
sation is the maximum period allowable for a physical injury, as set forth in Sections 52-1-26 and 
52-1-42 NMSA 1978, and subject to the maximum duration and limitations on compensation ben- 
efits set forth in Section 52-1-47 NMSA 1978. For disability resulting in secondary mental impair- 
ment, the maximum period of compensation is the maximum period allowable for the disability 
produced by the physical impairment, as set forth in Section 52-1-26 or 52-1-43 NMSA 1978 and 
Section 52-1-42 NMSA 1978, and subject to the maximum duration and limitations on compensa- 
tion benefits set forth in Section 52-1-47 NMSA 1978. 

D.. For:the purpose of paying compensation benefits for death, pursuant to Section 52-1-46 
NMSA 1978, the worker's maximum disability recovery shall be deemed to be seven hundred 
weeks. 

E. Where the worker's average weekly wage is less than thirty-six dollars ($36.00) a week, the 
compensation to be paid the worker shall be the worker's full weekly wage. 

F. For the purpose of the Workers' Compensation Act, the average weekly wage in the state 
shall be determined by the workforce solutions department on or before June 30 of each year and 
shall be computed from all wages reported to the workforce solutions department from employing 
units, including reimbursable employers, in accordance with the rules of the department for the 
preceding calendar year, divided by the total number of covered employees divided by fifty-two. 

G. The average weekly wage in the state, determined as provided in Subsection F of this sec- 
tion, shall be applicable for the full period during which compensation is payable when the date 
of the occurrence of an accidental injury falls ame the calendar year Sor MeRepS January 1 fol- 
lowing the June 80 determination. 

H. Unless the computation provided for in Subsection F of this section reidlta4 in an increase 
or decrease of two dollars ($2.00) or more, raised to the next whole dollar, the statewide average 
weekly wage determination shall not be changed for any calendar year. 


History: 1953 Comp., § 59-10-18.2, enacted by Laws from former Subsection B as new Subsection C; in new 


1959, ch. 67, § 20; 1965, ch. 252, § 1; 1967, ch. 151, § 2; Subsection C, after "period of compensation is", deleted 
1969, ch. 178, § 1; 1971, ch. 261, § 3; 1973, ch. 240, § 5; "one hundred weeks", and added "the maximum period al- 
1975, ch, 284, § 8; 1986, ch, 22, § 11; 1987, ch. 235, § 16; lowable for a physical injury, as set forth in Sections 52-1- 
1989, ch, 263, § 23; 1990 (2nd S.S.), ch, 2, § 17; 1993, ch. 26 and 62-1-42 NMSA 1978, and subject to the maximum 
193, § 4; 1999, ch. 172, § 1; 2015, ch, 70, §.1. duration and limitations on compensation benefits set 

Cross references. — For total disability, see 52-1-25 forth in Section 52-1-47 NMSA 1978", and after "physical 
NMSA 1978. impairment’, deleted "or one hundred weeks, whichever is 

The 2015 venta effective June 19, 2015, greater"; deleted the designation from former Subsection 
amended the Workers' Compensation Act to change tempo- C and added "as set forth in Section 52-1-26 or 52-1-43 
rary disability benefits; in Subsection A, after "two-thirds NMSA 1978 and Section 52-1-42 NMSA 1978, and subject 
percent of", deleted "his" and added "the worker's", and af- to the maximum duration and limitations on compensa- 
ter "($36. 00) a week", deleted the remainder of the subsec- tion benefits set forth in Section 52-1-47 NMSA 1978" to 
tion; rewrote Subsection B and designated the language the end of new Subsection C; designated the language in 
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former Subsection C as’ Subsection D; redesignated for- 
mer Subsections D, E, F and. G as Subsections H, F, G and 
H, respectively; in Subsection E, after "worker shall be", 
deleted "his" and added "the worker's"; in Subsection F, 
after determined by the", deleted "employment security 
division of the labor" and added "workforce solutions", af- 
ter "reported to the", deleted "employment security divi- 
sion" and added "workforce solutions department", after 
"accordance with the", deleted "regulations" and added 
"rules", and after "of the", deleted "division" and added 
"department"; in Subsection G, after "Subsection", deleted 
"E" and added "F"; in Subsection H, after "Subsection", de- 
leted "E" and added a 

The 1999 amendment, effective June 18, 1999, sub- 
stituted the language beginning "through" and ending "a 
week" for the language relating to the maximum compen- 
sation for certain effective dates in the first sentence of 
Subsection A, 

The 1998 amendment, effective June 18, 1998, made a 
minor stylistic change in Subsection A; deleted "total" pre- 
ceding the first two occurrences of "disability" in Subsec- 
tion B; and made minor stylistic changes in Subsection D. 

The 1990 (2nd S.S.) amendment, effective Janu- 
ary 1, 1991, divided former Subsection A to form Subsec- 
tions A and B, rewriting some of the provisions therein; 
added Subsection C and redesignated former Subsections 
B through E as Subsections D through G; and deleted the 
former last sentence of Subsection E regarding the timing 
of the initial determination by the employment security 
division of the average weekly wage. 


ANNOTATIONS 


Limitation on benefits does not violate due pro- 
cess. — In view of the overall economic benefits of the 
Workmen's (Workers') Compensation Act, the limitation 
on disability benefits imposed by this section does have a 
reasonable relation to the economic purpose of the act and 
therefore does not violate due process. Casillas v. S.W.I.G., 
1981-NMCA-045, 96 N.M. 84, 628 P.2d ‘329, cert. denied, 
96 N.M. 116, 628 P.2d 686, and appeal dismissed, 454 U.S. 
934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981). 

This section violates equal protection guarantees 
of the New Mexico Constitution by treating mentally dis- 
abled workers differently than physically disabled work- 

/ers. Breen v. Carlsbad Mun. Sch., 2005-NMSC-028, 138 
N.M. 331, 120 P.3d 413. 

This section limits basic benefits for persons 
with mental disabilities. Breen v. Carlsbad Mun. Sch., 
2005-NMSC-028, 138 N.M. 331, 120 P.3d 418. : 

This section provided for total disability and clari- 
fied the statutes theretofore existing. Boggs v. D & L Con- 
str. Co., 1963-NMSC-044, 71 N.M. 502, 379 P.2d 788, over- 
ruled on other grounds by American Tank & Steel Corp. v. 
Thompson, 1977-NMSC-052, 90 N.M. 518, 565 P.2d 10380, 

Sections to be read together. — All of the three sec- 
tions, Sections 52-1-41, 52-1-42, and 52-1-43 NMSA 1978, 
are part of the same legislative act and are to be read to- 
gether so as to give effect to each of the sections. Witcher 
v. Capitan Drilling Co., 1972-NMCA-145, 84 N.M. 369, 503 
P.2d 652, cert. quashed, 85 N.M. 380, 512 P.2d 958 (1973), 

Compensation based on disability, not physical 
impairment. — The fact that compensation is not lim- 
ited to the scheduled injury section does not, however, 
mean that compensation outside the scheduled injury sec- 
tion is to be awarded on the basis of physical impairment. 
Compensation, apart from the scheduled injury section, 
is based on disability. "Physical impairment" does not 
automatically equate with "disability." Willcox v, United 
Nuclear Homestake Sapin Co., 1971-NMCA-126, 83 N.M. 
73, 488 P.2d 123. 

Where in fact there is a total disability, compensation 
under the workmen's (workers') compensation statute is 


WORKERS' COMPENSATION 


52-1-41 


to be paid for the disability without regard to whether 
the workman (worker). has a bodily impairment distinct 
from scheduled injuries. Witcher v. Capitan Drilling 
Co., 1972-NMCA-145, 84 N.M. 369, 503 P.2d 652, cert. 
quashed, 85 N.M. 380, 512 P.2d 953 (1973). 

Impairment and disability contrasted. — If a work- 
man (worker) is able to perform his usual tasks, despite a 
defect or infirmity limiting or making useless a member 
or limb of the body, the workman (worker) is physically 
impaired, but not functionally disabled, because the act 
is not concerned with.a workman's (worker's) physical in- 
jury. It is concerned with capacity to work. Therefore, non- 
disabling pain does not constitute a compensable injury. 
Neither does a psychiatric or mental impairment. Perez v. 
Int'l. Minerals & Chem. Corp., 1981-NMCA-022, 95 N.M. 
628, 624 P.2d 1025, cert. denied, 95 N.M. 669, 625 P2d 
1186. 

Impairment does not automatically equate with disabil- 


_ity. Gonzales v. Stanke-Brown & Assocs., 1982-NMCA-109, 
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98 N.M. 379, 648 P.2d 1192, 

When impairment equates with disability. — Ifa 
member or limb of a body is defective or infirm and cre- 
ates a condition whereby a workman (worker) is wholly 
or partially unable to perform the usual tasks in the work 
he was performing at the time of his injury, and is wholly 
or partially unable to perform any work for which he is 
fitted, "physical impairment" equates with total or partial 
disability. Perez v. International Minerals & Chem. Corp., 
1981-NMCA-022, 95 N.M. 628, 624 P.2d 1025, cert. denied, 
95 N.M. 669, 625 P.2d 1186: 

Section invoked when impairment amounts to 
disability. — If one suffers a scheduled injury which 
causes a physical impairment but does not create dis- 
ability, Section 52-1-43 NMSA 1978 will apply. When the 
impairment amounts to a disability, this section and Sec- 
tion 52-1-42 NMSA 1978 are properly invoked, American 
Tank & Steel Corp, v. Thompson, 1977-NMSC-052, 90 
N.M. 518, 565 P.2d 1030. 

If a worker is totally disabled due to an injury, then he 
or she is entitled to disability under this section, even if 
the disability results from the loss of or injury to a sched- 
uled member that is enumerated under Section 52-1-43 
NMSA 1978. Hise Constr, v. Candelaria, 1982-NMSC-109, 
98 N.M. 759, 652 P.2d 1210, 

"Average weekly wage", as used in this section, 
has statutory meaning. Gilliland v. Hanging Tree, Inc., 
1978-NMCA-061, 92 N.M. 23, 582 P.2d 400, cert. denied, 
92 N.M. 180, 585 P.2d 324. 

Subsection A means that a workman (worker) cannot 
be totally disabled doubly. To construe it otherwise would 
grant a workman (worker) a "windfall," fundamentally 
inconsistent with the nature of the Workmen's (Work- 
ers') Compensation Act. Rollins v. Albuquerque Pub, Schs., 
1979-NMCA-039, 92 N.M. 795, 595 P.2d 765, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 


Total disability may be temporary. — The language 


of this section contemplates that total disability may 
be temporary. Pacheco v. Alamo Sheet Metal Works, Inc., 
1978-NMCA-057, 91 N.M. 730, 580 P.2d 498. 

Pain as disability. — A severe pain which does disable 
a workman (worker) is a compensable injury. A workman 
(worker) may retain all of the normal bodily functions of 
his organs and still be so weak or be in such pain that he 
would be totally or partially disabled from retaining or ob- 
taining remunerative employment. Perez v. International 
Minerals & Chem. Corp., 1981-NMCA-022, 95 N.M. 628, 
624 P.2d 1025, cert. denied, 95 N.M. 669, 625 P.2d 1186. 

Degree of disability is question of fact for trial 
court, and the primary test for disability is plaintiff's ca- 
pacity to perform work. Trujillo v. Tanuz, sat NMCA-048, 
85 N.M. 35, 508 P.2d 1332. 

Medical payments as compensation. — Medical pay- 
ments have been ruled to be compensation for the purpose 
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of allowing attorney fees under Section 52-1-54 NMSA 
1978, and if they are compensation for one purpose they 
should be compensation for all purposes. Since plaintiff's 
employer had failed to pay a medical bill, the trial court 
erred in dismissing his action alleging total disability and 
seeking a lump-sum award on grounds of premature fil- 
ing. Briscoe v. Hydro Conduit Corp., 1975-NMCA-147, 88 
N.M. 568, 544 P.2d 283. 

Rate of compensation should be based upon appli- 
cable law on date of disability, where total disability 
commenced in January of 1975, the rate of compensation 
should be based upon the statutory rate in effect at that 
time and not on the rate in effect at the time of the 1973 
accident. Moorhead v. Gray Ranch Co., 1977-NMCA-017, 
90 N.M. 220, 561 P.2d 498, cert. denied, 90:'N.M. 254, 561 
P.2d 1347. 

Applicable rate of compensation in determining 
amount of award is that rate in effect on the date of dis- 
ability, not the date of the accident. Lamont v. N.M. Mili- 
tary Inst., 1979-NMCA-047, 92 N.M. 804, 595 P.2d 774, 
cert, denied, 92 N.M. 675, 593 P.2d 1078. 

Date of disability is the date the workman (worker) 
knows or should know he has suffered a compensable in- 
jury. Turner v. Shop-Rite Foods, Inc,, 1982-NMCA-165, 99 
N.M. 56, 653 P.2d 887. 

Benefits are based upon the rate in effect when the 
workman (worker) becomes disabled. After a work- 
man (worker) is disabled the rate does not escalate each 
time he returns to work. Turner v. Shop-Rite Foods, Inc., 
1982-NMCA-165, 99 N.M. 56, 653 P.2d 887. 

Voluntary payment of maximum compensation 
benefits over period of time does not establish total 
permanent disability, and such payment is not an ad- 
mission by the employer of the totality or permanency. of 
any injury. Armijo v. Co-Con Constr, Co.; 1978-NMCA-106, 
92 N.M. 295, 587 P.2d 442, cert. denied, 92 N.M. 260, 586 
P.2d 1089, overruled on other grounds by Maitlen v. Getty 
Oil Co,, 1987-NMCA-002, 105 N.M. 370, 733 P.2d 1 and 
Raines v. WA. Klinger & Sons, 1988-NMSC-083, 107 N.M. 
668, 763 P.2d 684. 

Maximum compensation benefits for total disabil- 
ity cannot exceed that provided for in this section. Rol- 
lins v. Albuquerque Pub. Schs., 1979-NMCA-039, 92 N.M. 
795,595 P.2d 765, cert. denied, 92 N.M.675, 593 P.2d 1078. 

Where a hearing officer concluded that a. claimant 
was entitled to compensation benefits "until further or- 
der of the Workers' Compensation Division," but did not 
limit benefits to the. statutory limit, the order granting 
benefits was not overbroad. Cass v. Timberman Corp., 
1990-NMCA-061, 110 N.M. 158, 793 P.2d 288, rev'd on 
other grounds, 1990-NMSC-112, 111 N.M, 184, 803. P.2d 
669. 

No time limits on payment of temporary total dis- 
ability benefits. — Temporary total disability benefits 
are payable during any period of total disability for the re- 
mainder of a worker's life. The payment of temporary total 
disability benefits to a worker is not subject to any of the 
duration limits found in 52-1-42. NMSA 1978 for perma- 
nent partial disability or 52-1-47 NMSA 1978 for combina- 
tions of disabilities. Fowler v. Vista Care, 2014-NMSC-019, 
rev'g 2013-NMCA-036, 298 P.3d.491. 

Where worker, who suffered a back injury in 2003, be- 
gan receiving temporary total disability benefits, and 
underwent back surgery; in 2006, worker's physician 
determined that worker had reached maximum medical 
improvement, worker's temporary total disability ben- 
efits were terminated, and worker received a lump sum 
payment of permanent partial disability benefits; and in 
2007, worker's physician determined that worker's' condi- 
tion had deteriorated and recommended another surgery, 
worker was entitled to reinstatement of temporary total 
disability benefits as of 2007 when worker's physician de- 
termined that worker was no longer at maximum medical 
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improvement. Fowler v. Vista Care, 2014-NMSC-019, reuv'g 
2013-NMCA-036, 298 P.3d 491. 

Durational limits of temporary total disability 
benefits. — Temporary total disability benefits are sub- 
ject to the 700-week durational limit in 52-1-57A NMSA 
1978. Fowler v. Vista Care, 2013-NMCA-0386, 298 P.3d 491, 
rev'd, 2014-NMSC-019. 

Where worker suffered a back injury in 2003 and un- 
derwent a spinal fusion in 2006; the workers' compensa- 
tion judge determined that worker had reached maximum 
medical improvement in 2006 and awarded worker a lump 
sum payment of permanent partial disability benefits; 
in 2007, worker's physician discovered that worker had 
a new injury that related to the original injury; worker 
underwent surgery in 2010; and in a 2010 compensa- 
tion order, the workers' compensation judge concluded 
that worker was not at maximum medical improvement 
as of 2007 and awarded worker temporary total disabil- 
ity benefits for an indefinite period of time until the date 
worker reached maximum medical improvement from the 
2010 surgery, worker's temporary total disability benefits 
were subject to the 700-week durational limit in 52-1-57A 
NMSA 1978. Fowler v. Vista Care, 2013-NMCA-036, 298 
P.8d 491, rev'd, 2014-NMSC-019. : 

Maximum compensation for secondary mental 
impairment, — Subsection A(2) (now Subsections A 
and B) of this section allows compensation payments for 
as long as the physical disability is present; if the physi- 
cal disability lasts less than 100 weeks, then a person 
who is totally disabled by secondary mental impairment 
can receive compensation payments for the balance of 
the 100 weeks but no more. Fitzgerald v. Open Hands, 
1993-NMCA-026, 115 N.M. 210, 848 P.2d 1137 (decided 
under version prior to 1991 amendment). 

When claim of injury filed prematurely. — Em- 
ployee's claim for a first injury is filed prematurely where 
she is receiving. maximum. compensation benefits for a 
second injury, both arising out of the same employment 
and the same employer. Rollins v. Albuquerque Pub. Schs., 
1979-NMCA-039, 92 N.M. 795, 595 P.2d 765, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

No change in amount of compensation payable 
during disability. — The amount of compensation to 
be paid for disability from the date the disability began, 
does not change during the period that disability contin- 
ues; the maximum compensation payable is limited to the 
benefits payable when the disability began, and contin- 
ues for the full period of that disability. Casias v. Zia Co., 
1980-NMCA-109, 94 N.M. 723, 616 P.2d 436. 

Rate of compensation in effect on date of dis- 
ability applies, not the date of the accident. Purcella 
v. Navajo Freight Lines, 1980-NMCA-182, 95 N.M. 306, 
621 P.2d 528, overruled by Varos v. Union Oil Co. of Cal., 
1984-NMCA-091, 101 N.M. 713, 688 P.2d 31, 

Disability resulting from a second accident, re- 
gardless of a preexisting condition, is compensable by 
the employer and compensation insurer at the time of 
the second accident. Gonzales v, Stanke-Brown & Assocs., 
1982-NMCA-109, 98 N.M, 379, 648 P.2d 1192. — 

Judge's unconcurred opinion on escalating ben- 
efits not court of appeal's decision. — Where a judge's 
opinion concerning escalating benefits under the Work- 
men's (Workers') Compensation Act is not concurred in 
by another judge, her view concerning escalating benefits 
is not a decision of the court of appeals and a judgment 
on remand which does not provide for escalating benefits 
complies with the mandate and opinion of the court of.ap- 
peals. Casias v. Zia Co., 1980-NMCA-109, 94 N.M. 723, 
616 P.2d 436. 

Award of one day's benefits is not contem- 
plated by the Workmen's (Workers') Compensa- 
tion Act. Grudzina v. N.M. Youth Diagnostic & Dev. Ctr, 
1986-NMCA-047, 104 N.M. 576, 725 P.2d 255. 
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Law reviews. — For note, "Workmen's Compensation For survey of 1990-91 workers' compensation law, see 
in New Mexico: Preexisting Conditions and the Subse- 22 N.M.L, Rev. 845 (1992). 
quent Injury Act," see 7 Nat. Resources J. 632'(1967).' » Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 
For article, "Survey of New Mexico Law, 1979-80: Work- Jur. 2d Workers's Compensation §§ 380 to 384, 406, 413. 
men's Compensation," see 11 N.M.L. Rev. 235.(1981), 99 C.J.S: Workmen's Compensation §§ 289 to 301; 101 


C.J.S. Workmen's Compensation § 896. 


52-1-42, Compensation benefits; permanent Rathal disability; maximum 
duration of benefits. | 7 im 


A. For permanent partial disability, the workers' compensation benefits not dpeeittedity pro- 
vided for in Section 52-1-43 NMSA 1978 shall be a percentage of the weekly benefit. payable for 
total disability as provided in Section 52-1-41 NMSA 1978. The percentage of permanent partial 
disability shall be determined pursuant to the provisions of Sections 52-1-26 through 52-1-26.4 
NMSA 1978, The duration of partial disability benefits shall depend upon the extent and nature of 
the partial disability, subject to the following: 

(1) where the worker's percentage of disability is equal to or greater than eighty, the maxi- 
mum period is seven hundred weeks; 

(2) where the worker's percentage of disability is less than eighty, the maximum | period i is 
five hundred weeks; 

(3) where the partial disability results froma primary mental impairment, the maximum 
period is the maximum period allowable for a physical injury, as set forth in Section 52-1-26 NMSA 
1978, and subject to the maximum duration and limitations on compensation benefits set forth in 
Seton 52-1-47 NMSA 1978; and 

(4): where the partial disability results from a secondary mental impairment, the maxi- 
mum period is the maximum period allowable for the disability produced by the physical impair- 
ment, as set forth in Section 52-1-26 or 52-1-43 NMSA 1978, and subject to the maximum duration 
and limitations on compensation benefits set forth in Section 52-1-47 NMSA 1978. 

B. If an injured worker receives temporary disability benefits prior to an award of permanent 
partial disability benefits, the maximum period for permanent partial disability benefits shall be 
reduced by the number of weeks the worker actually receives temporary disability benefits. 


History: 1953 Comp,, § 59-10-18.3, enacted by Laws ~ronligge ANNOTATIONS 
1959, ch. 67, § 21; 1963, ch. 269, § 2; 1965, ch. 252, § 2; “pe 
1975, ch. 284, § 9; 1986, ch. 22, § 19; 1987,'ch, 285, 8 17 Combining benefit periods to exceed 500 weeks. 
1989, ch. 263, § 24; 1990 (2nd S.S.), ch. 2, § 18; 2015, — Where worker suffers a scheduled and a non-scheduled 
ch. 70, § 2. injury “at the same time, the benefit period for the 

‘Cross reférences. — For partial disability, see 52-1-26 scheduled member can be added to the benefits period 
NMSA 1978. for the non-scheduled injury. Gutierrez v. Intel Corp., 

The 2015 anlehdment, effective “June, 18, 2015,  *2OO-NIMCAMOG) 187 NN ae i ee eae ery conn 
amended the Workers' Compensation Act to change the Where worker fell off of a ladder and injured worker's 
maximum period of benefits; in Subsection A, Paragraph left foot and back, the workers’ compensation judge prop- 
(3), after "the maximum period is", deleted "one hundred erly added the allocation of 500 weeks for the back injury 
weeks" and added "the maximum period allowable for a ‘and the allocation of 118 weeks for the foot injury, for a to- 
physical injury, as set forth in Section 52-1-26 NMSA 1978, tal award of 615 weeks of benefits. Gutierrez v. Intel Corp., 
and subject to the maximum duration and limitations on 2009-NMCA-106, 147 N.M. 267, 219 P.3d 524. 
compensation benefits set forth in Section 52-1-47 NMSA Commencement of benefits period. —_ Where 
1978"; in Subsection A, Paragraph (4), after "physical im- worker fell off ‘ofia ladder and injured worker's left foot 
pairment", deleted "or one hundred weeks, whichever is and back; worker continued to be consistently symptom- 
greater" and added "as set forth in Section 52-1-26 or 52- atic from the time of the accident until back surgery eight 
1-48 NMSA 1978, and subject to the maximum duration years after the accident; and the back surgery was per- 
and limitations on compensation benefits set forth in Sec- formed to address a progressive deterioration, the work- 
tion 52-1-47 NMSA 1978"; and in Subsection B, after "an ers' compensation judge properly used the date of the ac- 
‘award of", added "permanent", Aftalr Maas period cident, rather than the date of the back surgery, to begin 
for", added "permanent", and after the second occurrence ‘the benefits for the worker's back injury, Gutierrez v. Intel 
of "temporary', deleted "total", Corp., 2009-NMCA-106, 147 N.M. 267, 219 P.3d 624. 

The 1990 (2nd 8,8.) amendment, effective January 1, This section violates equal protection guarantees 
1991, inserted "permanent" in the catchline and rewrote of the New Mexico Constitution by treating mentally dis- 
the section to such an extent that a detailed comparison abled workers differently than physically disabled work- 
would be impracticable, adding the Subsection A designa- ers. Breen v, Carlsbad Mun. Sch., 2005-NMSC-028, 138 
tion and Subsection B. N.M, 331, 120 P.3d 413. 


Credit for temporary total disability benefits. — 
An employer is entitled to credit for payment of partial 
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temporary total disability benefits equal to a reduction of 
one week of permanent partial disability benefits for each 
week of partial temporary total disability benefits, regard- 
less of the percentage of partial temporary total disability 
benefits actually paid. Gurule v. Dicaperl Minerals Corp., 
2006-NMCA-054, 139 N.M. 521, 134 P.3d 808. 

This section limits basic benefits for persons 
with mental disabilities. Breen v. ‘Carlsbad Mun. Sch., 
2005-NMSC-028, 188.N.M. 331, 120 P.3d 418. 

Statutory obfuscation legitimated. — Sections 52- 
1-41, 52-1-42 and 52-1-438 NMSA 1978 may seem inconsis- 
tent and hard to understand to some lay and professional 
people, but these provisions are the law in New Mexico. 
Maschio v. Kaiser Steel Corp., 1983-NMCA-119, 100 N.M. 
455, 672 P.2d 284, cert. denied, 100 N.M. 489, 671 P.2d 
1150. 

For there to be workmen's (workers') compensa- 
tion award, there must be disability and the compen- 
sation payable is measured in terms of disability. McCles- 
key v. N.C, Ribble Co., 1969-NMCA-042, 80 N.M., 345, 455 
P.2d 849, cert. denied, 80 N.M, 317, 454 P.2d 974, 

Compensation based on decreased earning abil- 
ity. — The Workmen's (Workers') Compensation Act un- 
der Laws 1959, ch. 67 provided that compensation pay- 
ments not be based upon the injury itself, but rather upon 
the decreased earning ability produced by the injury. 
Brownlee v, Lincoln Cnty, Livestock Co., 1966-NMSC- 060, 
76 N.M: 1387, 412 P.2d 562. 

This section provided for bartial disability and 
clarified the statutes theretofore existing. Boggs v. D & L 
Constr.:Co,, 1963-NMSC-044, 71 N.M. 502, 379 P.2d 788, 
overruled on other grounds by American Tank & Steel 
Corp. v. Thompson, 1977-NMSC-052, 90 N.M. 5138, 565 
P.2d 1030. 

Definition of "disability" is the disablement of the 
workman (worker) to earn wages in the same kind of 
work, or work of a similar nature for which he is trained, 
or is accustomed to perform, or any other kind of work 
which a person of his mentality and attainments could do. 
Brownlee v. Lincoln Cnty. Livestock Co., 1966-NMSC-060, 
76 N.M. 187, 412 P.2d 562. 

Statute must be construed in its entirety, and the 
words "he earns or is able to earn" should be considered 
together to arrive at "wage earning ability." Batte v. Stan- 
ley's, 1962-NMSC-105, 70 N.M. 364, 374 P.2d 124 (decided 
under former law). 

’ Construed in pari materia. — All of the three sec- 
tions, Sections 52-1-41, 52-1-42, and 52-1-43, are part of 
the same legislative act and are to be read together so as 
to give effect to each of the sections. Witcher v. Capitan 
Drilling Co,, 1972-NMCA-145, 84 N.M. 369, 508 P.2d 652, 
cert. quashed, 85 N.M. 380, 512 P.2d 9538 (1973). 

Applicable rate of compensation in determining 
amount of award is that rate in effect on the date of 
disability, not the date of the accident. Lamont v. N.M. 
Military Inst., 1979-NMCA-047, 92 N.M. 804, 595 P.2d 
774, cert. denied, 92 N.M. 675, 593 P.2d 1078; Purcella 
v. Navajo Freight Lines, 1980-NMCA-182, 95 N.M. 306, 
621 P.2d 523, overruled by Varos v. Union Oil Co. of Cal., 
1984-NMCA-091, 101 N.M. 718, 688 P.2d 31. 

When one invokes section, one also invokes the limi- 
tation on partial disability benefits stated in this section, 
Newhoff v. Good Housekeeping, Inc., 1980-NMCA-090, 94 
N.M. 621, 614 P.2d 33, cert. denied, 94 N.M. 674, 615 P.2d 
991, overruled on other grounds by Candelaria v. Hise 
Constr., 1981-NMCA-145, 98 N.M. 763, 652 P.2d,1214. 

Compensation based on disability not physical 
impairment. — The fact that compensation is not lim- 
ited to the scheduled injury section does not, however, 
mean that compensation outside the scheduled injury sec- 
tion is to be awarded on the basis of physical impairment. 
Compensation, apart from the scheduled injury section, 
is based on disability. "Physical impairment" does not 
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automatically equate with "disability.". Willcox v. United 
Nuclear Homestake Sapin Co., 1971-NMCA- 126, 83 N.M. 
73, 488 P.2d 128. 

Section invoked when impairment amounts to 
disability. — If one suffers a scheduled injury which 
causes a physical impairment but does not create disabil- 
ity, Section 52-1-43 NMSA 1978 will apply. When the im- 
pairment amounts to’a disability, Section 52-1-41 NMSA 
1978 and this section are properly invoked. Ameriican 
Tank & Steel Corp. v. Thompson, 1977-NMSC-052, 90 
N.M. 513, 565 P.2d 1030. 

Impairment does not automatically equate with disabil- 
ity. Gonzales v. Stanke-Brown & Assocs., 1982-NMCA-109, 
98 N.M. 379, 648 P.2d 1192. 

Disability "separate and distinct" from scheduled 
injury. — In order for a court to award a worker benefits 
under the partial disability benefits section, there must 
be a separate and distinct impairment to other parts of 
the body in addition to the disability resulting from in- 
jury to a scheduled member. Ranville v. J.T.S. Enters., Inc., 
1984-NMCA-100, 101 N.M. 803, 689 P.2d 1274. 

In order to obtain partial disability benefits and not be 
limited to scheduled injury benefits, plaintiff was required 
to establish a separate and distinct impairment to other 
body parts in addition to the injury to her knee. Beltran 
v. Van Ark Care Ctr., 1988-NMCA-043, 107 N.M. 278, 756 
P.2d 1. 

The separate and distinct injury necessary to remove 
a plaintiff from the scheduled injury section must re- 
sult from or be attributable to the accident or injury 
to the scheduled member, The question of whether a 
separate and distinct impairment exists is one for the 
finder of fact to determine. Beltran v. Van Ark Care Ctr, 
1988-NMCA-043, 107 N.M. 273, 756 P.2d 1. 

Since an injured worker proved separate and distinct 
impairment to other parts of his body in addition to his 
scheduled member injuries, he was entitled to partial dis- 
ability benefits under this section, and not just to benefits 
under Section 52-1-43 NMSA 1978 (specific body mem- 
bers). Harrison v. Animas Valley Auto & Truck Repair, 
1988-NMSC-055, 107 N.M., 378, 758 P.2d 787. 

For a worker to receive permanent partial disability 
benefits under this section, rather than scheduled injury 
benefits under Section 52-1-43 NMSA 1978, she must show 
that: (1) she is totally disabled; or (2) she has suffered a 
separate and distinct impairment to a nonscheduled body 
part. Jurado v. Levi Strauss & Co., 1995-NMCA-129, 120 
N.M. 801, 907 P.2d 205, cert. denied, 120 N.M. 715, 905 
P.2d 1119. 

Secondary mental impairment. — A worker is not 
required to have a current physical impairment in order 
to have a secondary mental impairment; thus, when a 
worker was paid total temporary disability benefits for 
89 weeks, after which a judge found'she no longer had 
any physical impairment, she was entitled to benefits for 
secondary mental impairment for 11 weeks under Subsec- 
tion B. Peterson v. N. Home Care, 1996-NMCA- 030, 121 
N.M. 489, 912 P.2d 831. 

Intermediary secondary mental impairment. — 
Substantial evidence supported the determination that 
the claimant's chronic pain disability was the result of 
both physical and mental impairment and that the ben- 
efits cap in Paragraph A(4) did not apply, since physical 
strain always remained in the diagnosis and since even 
the company physician gave the claimant an impairment 
rating based in part on a positive x-ray finding. Crespin v. 
Consol, Constructors, Inc., 1993-NMCA-109, 116 N.M. 334, 
862 P.2d 442, cert. denied, 116 N.M. 364, 862 P.2d 1223. 

Wages earned after injury are not necessarily de- 
terminative of the question of post-injury earning abil- 
ity. Batte v. Stanley's, 1962-NMSC-105, 70 N.M. 364, 374 
P.2d 124. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-43 


Degree of disability is question of fact for trial 
court, and the primary test for disability is plaintiff's ca- 
pacity to perform work. Trujillo v. Tanuz, 1973-NMCA-048, 
85 N.M. 35, 508 P.2d 1382,.. - 

Finding of disability as ultimate fact. — A finding 
that a workman (worker), to a stated percentage extent, is 
partially and permanently disabled is a finding ofan ul- 
timate fact. McClesky v. N.C. Ribble Co., 1969-NMCA-042, 
80 N.M, 345, 455 P.2d 849, cert. denied, 80 N.M. 317, 454 
P.2d 974. 

Failure to make findings not error where ulti- 
mate findings support judgment. — In a workman's 
(worker's) compensation case, the failure of the trial court 
to make findings as to functional disability, employability 
in the open market, ability to pass preemployment.physi- 
cals, pain and suffering while engaged in gainful employ- 
ment and employer's sympathy did not constitute fun- 
damental error. Findings made as to decrease in wages, 
reduction of earning capacity and medical disability were 
sufficient under Rule 52(B)(a)(2), N.M.R. Civ. P. (see now 
Rule 1-052A), and such ultimate findings amply sustained 
the judgment under the provisions of this section. Scott v. 
Homestake-Sapin, 1963-NMSC-122, 72. N.M. 268, 383 P.2d 
239, 

No compensation outside schedule: where no 
finding of disability. — Where court finds a 30% physi- 
cal impairment to the body as a whole, but it also finds 
that plaintiff did not suffer a "partial disability," then 
not having established a "disability," plaintiff is not en- 
titled to compensation outside the scheduled injury sec- 
tion. Willcox v. United Nuclear Homestake Sapin. Co., 
1971-NMCA-126, 83 N.M. 78, 488 P.2d 123. 

Although payment of full wages following injury 
is not conclusive on the question of earning ability, it 
may be indicative. Brownlee v. Lincoln Cnty. Livestock Co., 
1966-NMSC-060, 76 N.M, 137,412 P.2d 562, 

Question whether there is additional bodily in- 
jury giving rise to award beyond that specifically 
provided for in 52-1-43 NMSA 1978 is for the jury to 
decide. Reck, v. Robert EH. McKee Gen. Contractors, Inc., 
1955-NMSC-074, 59 N.M. 492, 287 P.2d 61 (decided under 
former law), 

No deduction of non-schedule benefits from dis- 
ability received for scheduled injury. — The number 
of weeks an injured worker received benefits for the dis- 
abilities caused by injuries to a scheduled body part, his 
knees, could not be deducted from the number of weeks he 
was entitled to receive benefits for the subsequent injury 
to his shoulder, a non-scheduled part, which was caused 
by his original knee injury, Baca v. Complete Drywall Co., 
2002-NMCA-002, 131 N.M. 418, 38 P.3d 181, cert. denied, 
131 N.M. 564, 40 P.3d 1008. 

Award not justified where earning more in other 
kind of work, — That claimant is disabled to some ex- 
tent for a former occupation of ranch work does not jus- 
tify an award for partial disability when, from a factual 
standpoint, he is receiving a higher weekly wage than he 
was earning prior to the injury in another kind of work, 
which a person of his mentality and attainments can.do. 
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Brownlee v, Lincoln Cnty, Livestock Doe; 1966-NMSC-060, 
76 N.M. 137; 412 P.2d 562. 

To support conclusion that earning ability is 
less than actual earnings, there must be a finding 
of fact to support that conclusion, Brownlee v. Lincoln 
Cnty. Livestock Co,, 1966-NMSC-060, 76 N.M. 137, 412 
P.2d 562. 

Failure of trial court to find concerning plaintiff's 
ability to perform usual tasks of the work performed 
when injured was nota failure to find an ultimate fact. 
McCleskey v. N.C: Ribble Co.,; 1969-NMCA-042, 80 N.M. 
345, 455 P.2d 849, cert. denied, 80 N.M. 317, 454'P.2d 974, 

Finding of reduction in earning capacity does not 
follow from a’ finding of impairment of body function. 
Batte v. Stanley's, 1962-NMSC-105, 70 N.M. 364, 374 P.2d 
124, 

It is not improper to award only 15% disabil- 
ity. where the decrease in earning capacity has been 
shown to be 30%. Pies v. Bekins Van & Storage Co., 
1962-NMSC-104, 70 N.M. 361, 374 P.2d 122. 

Failure to show evidence of wages earned after 
notice of disability does not preclude a finding of partial 
disability under this section, Sanchez v..City of Albuquer- 
que, 1965-NMSC-043, 75 N.M. 137, 401 P.2d 583.. 

Return, to previous employment relieves em- 
ployer of duty to pay. — A return to previous employ- 
ment and payment of regular wages for the performance 
of usual duties, absent any suspicious circumstances, re- . 
lieves the employer of the duty of making:compensation 
payments during such period of regular employment and 
payment of regular wages. Cordova v. City of Albuquerque; 
1962-NMSC-148, 71. N.M. 491, 879. P.2d 781. 

Where injury is confined to member with the re- 
mainder of the body being unaffected, compensation 
is limited to that provided for injury to the hand, even 
though age, lack of training for other work "or other. condi- 
tions peculiar" to appellant has resulted in reduced abil- 
ity in him to perform his duties with a resultant reduc- 
tion of earnings. Lee v. United States Fid. & Guar. Co., 


_1960-NMSC-003, 66 N.M. 351, 348 P.2d 271. 


Recovery limited for knee disability. — A plaintiff 
whose sole injury is a 50% disability to one knee has a re- 
covery which is limited to the scheduled injury provision 
in Section 52-1-43 NMSA 1978. Maschio v. Kaiser Steel 
Corp., 1983-NMCA-119, 100 N.M. 455, 672 P.2d 284, cert, 
denied, 100 N.M. 439, 671 P.2d 1150. 

Lost eye compensated under scheduled inites, 
section following recovery from "separate and dis- 
tinct" disability. — Plaintiff who was legally blind in 
his injured eye had "lost his eye" and, upon recovery from 
traumatic neurosis, no longer suffering from impairment 
“separate and distinct" from loss of that eye, should be 
compensated under the scheduled injury section. Ranville 
v. ATS, Enters., Inc., 1984-NMCA-100, 101 N.M. 803, 689 
P.2d 1274, 

Law reviews. — For survey of 1990- 91 workers' com- 
pensation law, see 22 N.M.L, Rev. 845 (1992). 

Am. Jur. 2d, A.L,R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 380 to 384, 431, to 434. 

99 C.J.S. Workmen's Rompenaation §§ 301 to 303. 


52-1-43. Compensation pea ett injury to init ies body members. 


A. For disability resulting from an accidental injury to specific body members, including the 
loss or loss of use thereof, the worker shall receive the weekly maximum and minimum compensa- 
tion for disability a as ear ae in Section 52-1-41 NMSA 1978, for the following periods: 
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Injury ee . Compensation Benefits 
| | | mee Number of Weeks 
(1) one arm at or near shoulder, dextrous MEMbEF .........scesesesesseesessssersseansesesersaseeteeenses 200 weeks 
(2) one arm at elbow, dextrous Membe .........:.00cceeeeeeees wid gb ae TOM falas statins. devia ih gs dusieas 160 weeks 
(3) one arm between wrist at elbow, dextrous MeMbeP........scsereeeseres IRR ae 150 weeks 
(4) one arm at or near shoulder, nondextrous MOM DGB cas rectec cis ail Baht ais Sch hetan 175 weeks 
(5) one arm at elbow, nondextrous MeMber ....c..cecsscssescssssesesvenees be Amare 0: lata tiss 155 weeks 
(6) one arm between wrist and elbow, nondextrous MEMbEL.......c:scscescsceeseeeseeees Boe 140 weeks 
(7) one hand, dextrous member........... oe ERE SB Eee a ee 125 weeks 
(8) one hand, nondextrous member......... LCR: «acs anos qicean sie Mba jig tt Mien oa Hew ees ire 110 weeks 
(9) one thumb and the metacarpal bone thereof .................000 TORRES AYR EE 55 weeks 
ET ERTAXET OAL Te PICS USTs LO LE ioe sete a taiicac lsc vs s0<s vesFocuaaerai gue dntiis Mattos: soiisar toa satiaeicaecs 34 weeks 
(11) one thumb at the second distal joint... saat neil baa Plea A? aaa baleahad 22 weeks 
(12) one first finger and the metacarpal bone thereofi.......scssecesetereneeersets y GRO. ae 28 weeks 
Cha one iret Anger: at Hho DroMMA|lFOUIE.CAG!..........seccnssersesssosersratasosscecverseenequrscadennsosepens 22 weeks 
(iA) Sarie Hp ANPer- Ab UE SACONG FOIL cose domnas+sscectonsoasentvchers rottorsoctaroneivaene ey ane hot 17 weeks 
(Lb) Ronedirst fager at: Ge, digtalgoit istc/cnayiifgevss+o+oe Ailsa Bane} 47 camedt aoboad ont lsbebsberc le dae 12 weeks 
(16): one second finger and the metacarpal bone thereof ..............sscceseesseeestssesseeseneeiee” ~-22 Weeks 
(17) one second finger at the proximal joint .............:0ccessees wa ch dis gh dees SMM Tasca siete te 17 weeks 
(18) one second finger at the second joint... ibeel. CaM Bees anita bleh eat iacis oetecte od 12 weeks 
@Svconeisecond finger at the: distal Goint (4.50.7.........ssessrrsssessesoversvecssrccensvnceusavqensaseesess cesses 10 weeks 
(20) one third finger and the metacarpal bone thereof ...........sscsessssssesessvseescsseesseecestersaes 17 weeks 
(21). oné third finger at thé proximal joint Aaa j........-.vvrsevsesFvanseve o0rxhcuagert onkedsigvones iy} coedloon 12 weeks 
(22)'one' third finger ‘atthe second: joint siti .....ccseeGbdiecbadesessbevevdsevecsdeUecdsibeddvdddas ivadettes ee 10 weeks 
(23) one third finger at the distal joint... Bae chdphh oceas; aneh dvanhenaatemienagt scsi ¢s23 10 weeks 
(24) one fourth finger and the metacarpal bone thereof .........c.cssssessssessersseresesseesessecesecens 14 weeks 
(25), oneifourth fin gemditine irOKHHeAl JOINULY...........s0cssesropaecsnensvarensamerasanaceuppeaase soacs oars 14 weeks 
(26) one fourth finger at the second joint..............cscsscsseessereosseeeresnees key seme Be tate ta ai 10 weeks 
UA Ory GLY LTID GL AE EC IGEMD LOI th (uik ons casaatl eecenenececeeitvedicsfeveerteMdenyetenet sant ys cnet 7 weeks 
(28) loss of all fingers on one hand where thumb and palm remain............. Ve TA bielel 70 weeks 
(29) one leg at or near hip joint, so as to preclude the use of an | 
SPORT SAS ALTON EN ay amie Ad M ec OR TF erh itcaln Sieh ssh Bb Vins ys novsa cot dle Re Magev eNO ses MOEA IR croasanede Meaead 200 weeks 
(30) one leg at or above the knee, where stump remains sufficient to permit the 
use of an artificial limb........ccccccceessceeeseeees i occ Pu pic St sh Cet a hengeevehar ae eere 150 weeks 
(31) one leg heteveen: knee, and. ankile wis jays cisgiavecsc..00 dCs diT WL ANA. OW, MITA, ARN 130 weeks 
(G2 prbnerfootatecine ames), 200. KOA. HAAIR.,....0...sbennpecerprersappaprngeestenpecesssoseepeaey ontgnesananne 115 weeks 
(33) one great toe with the Hetdtiire! DOME ereol aah se weuecae ar wnaas teen nanos Soanesney 35 weeks 
(34) one great toe at the proximal joint.......c.:csceesseeereees Lae Vee, BLO Dees iT 17 weeks 
(BEY MNG! Brent £00 at thie secon aipoiMb Oc. Wcks.........ocacecrestecscesareeaggreareatesiatteateanerasosecsnce 12 weeks 
(36) one toe other than the great toe with the metatarsal bone thereof ...........:.ssseeeeee 14 weeks 
(37) one toe other than the great toe at the proximal joint......cscceeecceessenneees BMWS 10 weeks 
(38) one toe other than the great toe at second or distal joint................ restorers rig teens) 8 weeks 
(39). loss.of all. toes on one foot at proximal joint ......cceeiaconis epadnerer cxf fhargmed sbeserrenes nce onstern 40 weeks 
CET ECE GEA Oe eee eee eee eee vccssvasnses vonsssttlon QO ONT eEa Ec MUNN IO al MITIAT NOL ae 130 weeks 
(41) total blindness of one CYC ......csceeeseeees Bee as <> sco Se tae eee ee ra tae tee aa tee 120 weeks 
(22) totaludeaihess AmbOnes ear nsis enna. sedis... ...saningnomepedhpsmele Pon rhecs Gdns gh Prmadunnen shy one 40. weeks 
(C4O7PROCEE deainéss PF both arses UR .......00. A ei lbaa tua avnaleinal nine. allele. 150 weeks. 


B._ For a partial loss of use of one of the body members or hivareal functions listed in Subsec- 
tion A of this section, the worker shall receive compensation computed on the basis of the degree 
of such partial loss of use, payable for the number of weeks applicable to total loss or loss of use of 
that body member or physical function. 

C. In cases of actual amputation of the arm or leg, the workers' compensation judge in his 
discretion may award compensation benefits in excess of those provided in Subsection A of this 
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section if there is substantial evidence to support a finding that, because of the worker's advanced 
age, lack of education or lack of training, he has in fact a partial disability which will disable him 
longer than the time specified in the schedule in Subsection A of this section. The additional com- 
pensation period may not in any event exceed twice the time specified in the schedule in Subsec- 
tion A of this section for such injury. 

D. In determining the worker's compensation benefits payable to a worker under this section 
for a disability resulting from a scheduled injury, the worker is entitled to be compensated as pro- 
vided in Subsection A of this section up to the date the worker is released from regular treatment 
by his primary treating health care provider, as defined in Section 52-4-1 NMSA 1978, if he is in 
fact totally disabled during that time. Any compensation paid up to that date shall be in addition 
to the compensation allowed under Subsection A of this section, but in no event shall any worker 
be entitled to compensation for a period in excess of seven hundred weeks. 


History: 1978 Comp., § 52-1-31, enacted by Laws New Mexico license not required. — The words 
1987, ch. 235, § 18; 1989, ch. 263, § 25; 2003, ch. 259, "health care provider, as defined in Section 52-4-1 NMSA 
§ 5. 1978" should be construed to mean those persons licensed 

Repeals and reenactments, — Laws 1987, ch, 235, (not necessarily in New Mexico) in one of the occupations 
§ 18 repealed former 52-1-43 NMSA 1978, as reenacted by listed in Section 52-4-1 NMSA 1978. If the result were 
Laws 1986, ch. 22, § 13, and enacted a new 52-1-48 NMSA otherwise, the person providing health care to a worker 
1978, effective June 19, 1987. residing out of state would not necessarily be licensed in 

Compiler's notes. — Laws 1987, ch. 235, § 54A, ef- New Mexico, and thus would never be able to release the 
fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 worker from "his primary treating health care provider, 
which had formerly repealed this section effective July 1, as defined in Section 52-4-1 NMSA 1978" because the 
1987. worker would have no such treating health care provider. 

The 2003 amendment, effective June 20, 2003, in Sub- Coslett v. Third St. Grocery, 1994-NMCA-046, 117 N.M, 
section C substituted "of those provided in Subsection A of 727, 876 P.2d 656, cert. denied, 117 N.M. 802, 877 P.2d 
this section" for "of the period hereinafter stated" follow- 1105. 
ing "benefits in excess" near the middle of the first sen- Question whether there is additional bodily in- 
tence, inserted "in Subsection A of this section" at the end jury giving rise to award beyond that specifically pro- 
of the first sentence, and inserted "in Subsection A of this vided for in this section is for the jury to decide. Reck v, 
section" near the end of the second sentence. Robert E. McKee Gen. Contractors, 1955-NMSC-074, 59 

N.M. 492, 287 P.2d 61 (decided under former law). 
ANNOTATIONS In order to establish that healing period extended 
I.. GENERAL CONSIDERATION. beyond number of weeks specified in Subsection A, 
Il. DISABILITY. claimant was required to show that he was totally dis- 
III. SCHEDULED INJURY. abled during such extended time. Hedgecock v. Vandiver, 
1970-NMCA-117, 82 N.M. 140, 477 P.2d.316. 
I. GENERAL CONSIDERATION, Strict application of section creates inequi- 


ties in remedy provided to injured workmen who 
: are totally disabled and unable to return to gain- 
1-41, 52-1-42 and 52-1-43 NMSA 1978 may seem incon- ful employment because of injuries to a scheduled body 
sistent and hard to understand to some lay and profes- member, American Tank & Steel Corp. v. Thompson 
sional. people, but these provisions are the law in New 1977-NMSC-052. 90 N.M. 518. 565 P:2d 1030, ; 
Mexico, Maschio v. Kaiser Steel Corp., 1983-NMCA-119, Section doea not take linia datuideratioumhete 
100 N.M, 455, 672 P.2d 284, cert. denied, 100 N.M. 439, cupation of the worker and how the loss of the spe- 
671 P2d 1150. ’ h rigs cific member of the body may affect his or her ability to 
Scheduled injury section limits only benefits pay- perform the duties of his or her job. Hise Constr. v, Can- 
able for "partial disability"; it does not limit benefits delaria, 1982-NMSC-109, 98 N.M. 759. 652 P.2d 1210 
where there is a "total disability." Witcher v. Capitan Shoulder injury is Fn echan ied injury. Cason 


Statutory obfuscation legitimated. — Sections 52- 


Drilling Co., 1972-NMCA-145, 84 N.M. 369, 503 P.2d 652, , : . 
cert. quashed, 85 N.M. 380, 512 P.2d 953 (1973). Bot si sot tata OFF Anat soade ood dare CE 
Section does not limit modification. — This section 
does not limit the amount of time in which the worker II. DISABILITY. 
could file a claim for increased benefits under Section 52- les: bh aiahahh: ¥en 
1-56 NMSA 1978. Henington v. Technical-Vocational Inst., _ Compensation based on disability not physical 
2002-NMCA-025, 131 N.M. 655, 41 P.3d 923, cert, denied impairment, — The fact that compensation is not lim- 
131 N.M. 737, 42 P.3d 842. : ited to the scheduled injury section does not, however, 
Construed in pari materia. — Each of the three sec- mean that compensation outside the scheduled injury sec- 
tions are part of the same legislative act and are to be tion is to be awarded on the basis of physical impairment. 
read together so as to give effect to each of the sections. Compensation, apart from the scheduled injury section, 
Witcher v. Capitan Drilling Co., 1972-NMCA-145, 84 N.M. is based on disability. "Physical impairment" does not 
369, 503° P.2d 652, cert. quashed, 85 N.M. 380, 512 P.2d automatically equate with "disability." Willcox v. United 
953 (1973). Nuclear Homestake Sapin Co., 1971-NMCA-126, 83 N.M, 
Proof of impairment not essential. — Proof of 78, 488 P.2d 128. 4 . 
an impairment, as defined in Section 52-1-24A NMSA Disability separate and distinct from scheduled 
1978, is not essential for recovery under Section 52-1- injury. — In order to obtain partial disability benefits 
43 NMSA 1978. Lucero’ v, Smith's Food & Drug Ctrs., and not be limited to scheduled injury benefits, plaintiff 
1994-NMCA-076, 118 N.M. 35, 878 P.2d 353, cert. denied, was required to establish a separate and distinct impair- 
118 N.M. 90, 879 P.2d 91. ment to other body parts in addition to the injury to her 
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knee, Beltran v. Van Ark Care Ctr, 1988-NMCA-048, 107 
N.M. 273, 756 P.2d 1. 

The separate and distinct injury necessary to remove 
a plaintiff from the scheduled injury section: must re- 
sult from or be attributable to the accident or injury 
to the scheduled member. The question of whether a 
separate and distinct impairment exists is one for the 
finder of fact to determine. Beltran v. Van Ark Care Ctr., 
1988-NMCA-048, 107 N.M. 273, 756 P.2d 1, 

Since an injured worker proved separate and distinct 
impairment to other parts of his body in addition to his 
scheduled member injuries, he was entitled to partial dis- 
ability benefits under Section 52-1-42 NMSA 1978, and 
not just to benefits under this section (specific body mem- 
bers). Harrison v. Animas Valley Auto & Truck Repair, 
1988-NMSC-055, 107 N.M. 373,758 P.2d 787. 

For a worker to receive permanent partial disability 
benefits under Section 52-1-42 NMSA 1978, rather than 
scheduled injury benefits under this section, a worker 
must show that: (1) she is totally disabled; or (2) she 
has suffered a separate and distinct impairment to .a 
nonscheduled body part. Jurado v. Levi Strauss & Co., 
1995-NMCA-129, 120 N.M. 801, 907 P.2d 205, cert. denied, 
120 N.M. 715, 905 P.2d 1119. 

Impairment and disability contrasted. — If a work- 
man (worker) is able to perform his usual tasks, despite a 
defect or infirmity limiting or making useless a member 
or limb of the body, the workman (worker) is physically 
impaired, but not functionally disabled, because the act 
is not concerned with a workman's (worker's) physical in- 
jury. It is concerned with capacity to work. Therefore, non- 
disabling pain does not constitute a compensable injury. 
Neither does a psychiatric or mental impairment. Perez v. 
International Minerals & Chem. Corp., 1981-NMCA-022, 
95 N.M: 628, 624 P.2d 1025, cert. denied, 95 N.M. 669, 625 
P.2d 1186. 

When impairment equates with disability. — Ifa 
member or limb of a body is defective or infirm and cre- 
ates. a condition whereby a workman (worker) is wholly 
or partially unable to perform the usual tasks in the work 
he was performing at the time of his injury, and is wholly 
or partially unable to perform any work for which he is 
fitted, "physical impairment" equates with total or partial 
disability. Perez v, International Minerals & Chem. Corp., 
1981-NMCA-022, 95 N.M, 628, 624 P.2d 1025, cert. denied, 
95 N.M. 669, 625 P.2d 1186. 

"Physical impairment" does not qtiieuoells equate 
with "disability." "Physical impairment" denotes a defect 
or infirmity limiting or making useless a member or limb 
of the: body. Candelaria v. Hise Constr, 1981-NMCA-145, 
98 N.M. 768, 652 P.2d 1214, aff'd in part, rev'd in part, 
1982-NMSC-109, 98 N.M. 759, 652 P.2d 1210, over- 
ruled on other grounds by Garcia v. Schneider, Inc., 
1986-NMCA-127, 105 N.M. 234, 731 P.2d 377. 

Total disability covered by Section 52-1-41 NMSA 
1978. — If a worker is totally disabled due to an injury, 
then he or she is entitled to disability under Section 52- 
1-41 NMSA 1978, even if the disability results from 
the loss of or injury to a scheduled member that is enu- 
merated under this section. Hise Constr, v. Candelaria, 
1982-NMSC-109, 98 N.M. 759, 652 P.2d 1210. 

Court cannot conclude both total disability and 
scheduled injury. — Where the court both found and 
concluded that plaintiff was totally disabled but it also 
concluded and entered judgment for a scheduled injury, the 
judgment was reversed and remanded for a new judgment 
which conformed to the finding of total disability. Mendez 
v. Southwest Cmty, Health Servs., 1986-NMCA-066, 104 
N.M. 608, 725 P.2d 584, cert. denied, 104 N.M. 632, 725 
P.2d 832. 

No deduction of non-schedule benefits from dis- 
ability received for scheduled injury. — The number 
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of weeks an injured worker received benefits for the dis- 
abilities caused by injuries to a scheduled body part, his 
knees, could not be deducted from the number of weeks he 
was entitled to receive benefits for the subsequent injury 
to his shoulder, a non-scheduled part, which was caused 
by his original knee injury. Baca v. Complete Drywall Co., 
2002-NMCA-002, 131 N.M. 413, 38 P.3d 181, cert. denied, 
131 N.M. 564, 40 P.3d 1008. 

Primary test for disability is the capacity to 
perform work. Adams v. Loffland Bros. Drilling Co., 
1970-NMCA-114, 82 N.M. 72, 475 P.2d 466. 

Determination of degree of disability is a ques- 
tion of fact for the fact finder and if there is substantial 
evidence in the record to support a finding, the appellate 
court is bound thereby. Adams v. Loffland Bros. Drilling 
Co,, 1970-NMCA-114, 82 N.M. 72, 475 P.2d 466. 

Degree of disability is a question of fact for trial 
court, and the primary test for disability is plaintiff's ca- 
pacity to perform work, Trujillo v. Tanuz, 1973-NMCA-048, 
85 N.M. 35, 508 P.2d 1332. 

More compensation if disability transcends 
scheduled injury. — Disability compensation was more 
than that allowed for a scheduled injury to the left el- 
bow since there was substantial evidence to support the 
compensation order to the extent it relied on the fact 
that the worker's disability was not limited to a sched- 
uled member or function. Rodriguez v. McAnally Enters., 
1994-NMCA-025, 117 N.M. 250, 871 P.2d 14. 

Impairment distinct from schedule immaterial 
where total disability. — Where in fact there is a total 
disability, compensation under the workmen's (workers') 
compensation statute is to be paid for the disability with- 
out regard to whether the workman (worker) has a bodily 
impairment distinct from scheduled injuries. Witcher v. 
Capitan Drilling Co., 1972-NMCA-145, 84 N.M. 369, 503 
P.2d 652, cert. quashed, 85 N.M. 380, 512 P.2d 953 (1973). 

Accidental injuries to the nervous system are 
compensable when resulting in disability. Webb v. 
Hamilton, 1968-NMSC-008, 78 N.M. 647, 436 P2d 507, 
overruled on other grounds by American Tank & Steel 
Corp. v. Thompson, 1977-NMSC-052, 90 N.M. 518, 565 
P.2d 1030. 

Injury justified award. — A code welder who sus- 
tained an accidental injury to his right thumb, right in- 
dex finger and the webbing between the thumb and finger, 
without further impairment to his body, as a natural and 
direct result of an accident, with the ability to use some, 
but not all, of the tools necessary to perform the usual 
tasks of a welder, was equally justified to an award of total 
and permanent disability under Section 52-1-24 NMSA 
1978 (now Section 52-1-25 NMSA 1978) or an award for 
a scheduled injury under this section. American Tank & 
Steel Corp. v. Thompson, 1977-NMSC-052, 90 N.M. 518, 
565 P.2d 1030. 

Pain as compensable injury. — A severe pain which 
does disable a workman (worker) is a compensable injury. 
A workman (worker) may retain all of the normal bodily 
functions of his organs and still be so weak or be in such 
pain that he would be totally or partially disabled from 
retaining or obtaining remunerative employment. Perez v. 
International Minerals & Chem. Corp., 1981-NMCA-022, 
95 N.M. 628, 624 P.2d 1025, cert. denied, 95 N.M. 669, 625 
P.2d 1186. 

Disability benefits for phantom pain and sec- 
ondary depression. — Since the record supported the 
determination of the worker's compensation judge that 
claimant's pain and secondary depression were injuries 
separate and distinct from an amputation of finger and 
thumb, claimant was entitled to partial disability ben- 
efits on these claims. Gordon v, Dennisson. Doors, Inc., 
1992-NMCA-136, 114 N.M. 767, 845 P.2d 861. 
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III], SCHEDULED INJURY. 


Subsection B's relation to Subsection A, — The 
most sensible construction of this section is that Subsec- 
tion A sets forth the benefits for total loss or total loss of 
use of a member or function and Subsection B sets forth 
the benefits for partial loss of use of a member or function. 
Twin Mt. Rock v, Ramirez, 1994-NMCA-020, 117 N:M. 367, 
871 P.2d 1378, cert. denied, 117. N.M. 802, 877 P.2d 1105. 

The "number of weeks" referred to. in Subsection B is 
the number of weeks set forth in the various paragraphs 
in Subsection A. It is significant that Subsection, B. refers 
to those numbers as the "number of weeks applicable to 
total loss or loss of use," thereby indicating that the provi- 
sions in Subsection A relate solely to total loss or loss of 
use of a body member or physical function. Twin Mt. Rock 
v. Ramirez, 1994-NMCA-020, 117 N.M. 367, 871 P.2d 1373, 
cert. denied, 117 N.M. 802, 877 P.2d 1105. 

Section applicable when impairment does not 
create disability. — If one suffers a scheduled injury 
which causes a physical impairment but does not create 
disability, this section will apply, When the impairment 
amounts to a disability, Sections 52-1-41 NMSA 1978 and 
52-1-42 NMSA 1978 are properly invoked, American Tank 
& Steel Corp, v. Thompson, 1977-NMSC-052, 90 N.M. 518, 
565 P.2d 1030. 

Work-related injury and preexisting impairment. 

—- Where worker sustained a work-related injury to the 
left knee; worker had a preexisting impairment in the 
right knee which was not a consequence of the work- 
related accident; and there was no evidence that worker's 
preexisting right knee impairment became worse as a 
result of the accident, the workers' compensation judge 
did not err in finding that the preexisting right knee in- 
jury did not combine with the left knee injury to result 
in additional disability. Jojola v. Fresenius Med.. Clinic, 
2010-NMCA-101, 149 N.M. 51, 243 P.3d 755, 

Enhanced disability concept (preexiting injury 
rule), under which the present extent of impairment cov- 
ered as a scheduled injury is to be compensated without 
factoring out previous causes of impairment, is an integral 
part of the Workers' Compensation Act and applies to the 
scheduled injuries section under the Act where there is no 
temporary or permanent disability. Smith v. Arizona Pub. 
Serv. Co,, 2003-NMCA-097, 134 N.M, 202, 75 P.3d 418, cert. 
denied, 2003- NMCERT- 008, 134 N.M. 17 1, 74 P.3d 600. 

Where a worker suffered a 59% loss of hearing, which 
was the result of a work-related injury combined with the 
worker's preexisting condition, the worker was entitled to 
compensation for his total impairment, notwithstanding 
the employer's argument that only 5% of the loss was due 
to the work-related injury. Smith v, Arizona Pub, Serv. Co., 
2003-NMCA-097, 184 .N.M. 202, 75 P.3d 418, cert. denied, 
2003-NMCERT-008, 134 N.M. 171, 74 P.3d 600, 

Benefits are allowed for total disability when 
the total disability results from the loss of, or injury to, 
a scheduled member, Mendez v. Southwest Cmty. Health 
Servs., 1986-NMCA-066, 104 N.M. 608, 725 P.2d 584, cert. 
denied, 104 N.M, 632, 725 P.2d 832. 

Where an injury to a scheduled member results in total 
disability, the scheduled member section does not prohibit 
compensation based on such total disability. Archuleta v. 
Safeway Stores, Inc., 1986-NMCA-092, 104 N.M, 769, 727 
P.2d 77. 

An injury to the hip is an injury to the body as 
a whole, even if it results in pain, impairment, etc., to 
a member, ie, the leg. Nelson v. Nelson Chem. Corp. : 
1987- NMCA- 024, 105 N.M. 493, 734 P.2d 273. 

Disability to knee. — A plaintiff whose sole i injury isa 
50% disability to one knee has a recovery which is limited 
to the scheduled injury provision in this section, Maschio 
v. Kaiser Steel Corp., 1983-NMCA-119, 100 N.M. 455, 672 
P.2d 284, cert. denied, 100 N.M. 489, 671 P.2d 1150. 
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Total blindness in one eye. — Where claimant lost 98% 
of vision in her left eye while at home and made no claim for 
benefits and later lost 80% of vision in her right eye as a 
result of a hemorrhage suffered at work, she was entitled to 
benefits for total blindness of one eye, not for total disability. 
Crane v. San Juan Cnty., 1983-NMCA-133, 100 N.M, 600, 
673 P.2d 1838, cert. denied, 100 N.M. 689, 675 P.2d 421. 

Lost eye compensated under this section follow- 
ing recovery from "separate and distinct" disabil- 
ity. — Plaintiff who was legally blind in his injured eye 
had) "lost his eye” and, upon recovery from: traumatic 
neurosis, no longer suffering from impairment "separate 
and distinct" from loss of that eye, should be compen- 
sated under this section. Ranville v. J.T)S, Enters., Inc, 
1984-NMCA-100, 101 N.M. 803, 689 P.2d 1274. 

Loss of use of'‘injured eye judged on basis of 
uncorrected vision. Ranville v, J.T.S. Enters.,; Inc., 
1984-NMCA-100, 101 N.M. 803, 689 P.2d 1274. 

Without correction, impairment to the plaintiff's left eye is 
100%; if sight to this eye is corrected to potential; the impair- 
ment may be reduced to 90-95%, However, compensation ‘is 
not based on corrected vision. Fierro v, Stanley's Hardware, 
1985-NMCA-085, 104 N.M. 401, 722 P.2d 652; rev'd on other 
grounds, 1986-NMSC-022, 104 N.M. 50, 716 P.2d 241. 

Where eye cannot be corrected by glasses as well. 
— If plaintiff was injured in the course of his employment, 
and:as a result one eye cannot be corrected by glasses as 
well after the injury as before, he is entitled to compensa- 
tion whether or not there is a change in his vision without 
glasses. Sessing v. Yates Drilling Co., 1964-NMSC-225, a 
N.M, 550, 395 P.2d 824. 

Partial loss of vision. — Where the disability is xibt 
total blindness in one eye, but only partial loss of vision, 
the section requires that the compensation shall be mea- 
sured by the extent of the disability. Webb v, Forrest Cur- 
rell Lumber CO, 1961- NMSC- 029, 68 NAM 18% 860 P.2d 
380. 

Claimant receiving sohenater's igiiky benefits 
based on 60% loss of use of nondexterous hand not 
barred from seeking additional compensation for 
psychiatric injury by insurer's payment of maximum ben- 
efits for 60% of required period rather than, as required 
by statute, payment of 60% of maximum benefits for re- 
quired period. Paternoster v. La Cuesta Cabinets, Inc., 
1984-NMCA-097, 101 N.M. 773, 689 P.2d 289. 

Evidence, — Although evidence based on American 
Medical Association (AMA) guides or publications would 
be helpful to an understanding of the percentage loss of 
use ofa specific member, evidence of that character is not 
required under this section as it.currently exists. Lucero v. 
Smith's Food & Drug Ctrs., 1994-NMCA-076, 118 N.M. 35, 
878 P.2d 358, cert. denied, 118 N.M. 90, 879 P.2d.91.° © 

Judge's award of scheduled injury benefits based on both 
the AMA Guides and reliance on the worker's and doctors' 
testimonies was supported by substantial evidence. Valdez 
v. Wal-Mart Stores, Inc.,.1998-NMCA-030, 124 N,M. 655, 
954 P.2d 87, cert. denied, 124 N.M. 589, 953 P.2d 1087. 

Finding supported by substantial evidence pre- 
vails over conflicting opinion. — The trial court's find- 
ing of 15 to 20% loss of use sof the left leg, supported by 
medical testimony, prevails over a conflicting judgment of 
the district court ordering payment of 100%.of the amount 
of the compensation rate for loss of a leg. When a find- 
ing supported by substantial evidence. conflicts with an 
opinion, the finding prevails. Roybal v. Chavez Concrete & 
Excavation Contractors, Inc., 1985- NMCA- 020, 102 N.M. 
428, 696 P.2d 1021, 

Finding of injury to arm gi supported bya evi- 
dence. — Although the medical expert téstified that, 
in his opinion, the purpose an arm serves is to position 
a hand in space and give the hand strength to do things 
and without a functioning hand the arm becomes useless, 
nothing more than a "paperweight," the record did not 
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reveal any evidence to support the opinion that worker's For note, "Workmen's Compensation in New Mexico: 
left arm was useless. Because the medical expert's opin- Preexisting Conditions and the Subsequent Injury Act," 
ion would essentially render meaningless those portions see 7 Nat. Resources J. 632 (1967). 
of the scheduled injury section dealing with hand injuries For article, "Survey on New Mexico Law, 1982-83: Work- 
and an interpretation of the scheduled injury section that men's Compensation," see 14 N.M.L. Rev. 211 (1984), 
renders part of it meaningless cannot be condoned, the For survey of workers' compensation law in New Mex- 
trial judge erred in finding a scheduled injury to worker's ico, see 18 N.M.L. Rev. 579 (1988). 
left arm instead of her left hand. Murphy v. Duke City Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Pizza, Inc,, 1994-NMCA-085, 118 N.M. 346, 881 P.2d 706, Jur, 2d Workers' Compensation §§ 380, 385, 386, 400 to 
cert. denied, 118 N.M. 430, 882 P.2d 21, 405, 434. 

Law reviews. — For comment, "Witnesses - Privileged Workers’ compensation: recovery for carpal tunnel syn- 
Communications - Physician-Patient Privilege in Work- drome, 14 A.L.R.5th 1. 
men's Compensation Cases," see 7 Nat. Resources J. 442 99 C.J.S. Workmen's Compensation 8§ 306 to 317. 
(1967). 


52-1-44. Compensation benefits; facial disfigurement. ' 


For serious permanent disfigurement about the face or head, the workers' compensation judge 
may allow, in addition to other compensation benefits that may be allowed under the Workers' 
Compensation Act, an additional sum for compensation on account of the serious permanent 
disfigurement as he deems just but not to exceed a maximum of twenty-five hundred dollars 
($2,500). 


History: 1953 Comp., § 59-10-18.5, enacted by Laws | ANNOTATIONS 


1959, ch. $ ‘ ‘ h, : 
1989, “a aE Be tad Cpl Ble ainvee. ch. aa. Ae Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 


Jur, 2d Workers’ s Compensation § 635. 
99 C.J.S. Workmen's Compensation § 199; 101 C. J S. 
Workmen's Compensation § 854. 


52-1-45. Compensation benefits; hernia; proof of claim; failure to be 
operated [upon]; examination; medical care. 


A worker, in order to be entitled to compensation for a hernia, must clearly prove: 

A. that the hernia is of recent origin; 

B. that its appearance was accompanied by pain; 

C... that it was immediately preceded by some accidental strain suffered in the course of the 
employment; and 

D. that it did not exist prior to the date of the alleged injury. If a worker, after establishing his 
right to compensation for a hernia as above provided, elects to be operated upon, the operating fee 
and reasonable hospital expenses shall be paid by the employer or his or its insurer. In case such 
worker elects not to be operated upon and the hernia becomes strangulated in the future, the re- 
sults from the strangulation shall not be compensated; provided, before the worker is compelled to 
prove the facts above mentioned, in order to be entitled to compensation for hernia, the employer 
must first prove that he caused the worker to be physically examined, previous to his.employment, 
for the existence of a hernia; and, provided further, that where the employer has not made provi- 
sions for and does not have at the service of the worker adequate surgical, hospital and medical 
facilities and attention or fails to offer them during the period necessary, the worker shall have 
the right to select the surgeon to operate upon him and the hospital where the operation is to be 
performed and the worker is to be treated therefor. 


History: 1953 Comp,, § 59-10-18.6, enacted by Laws becomes manifest, Montell v,.Orndorff, 1960-NMSC-063, 


1959, ch. 67, § 24; 1963, ch, 269, § 4; 1989, ch, 263, § 27. 67 N.M. 156, 353 P.2d 680. 
Bracketed material. — The bracketed material was If employer does not show that he caused work- 
inserted by the compiler and is not part of the law. » man (worker) to be physically examined prior to 
employment to determine the possible existence of a 
ANNOTATIONS hernia, the employee is relieved from proving certain facts 


specified in the section. There, then, remains only the nor- 
mal burden of proof to be met by plaintiffs in all workmen's 
(workers') compensation cases set out in Section 52-1-28 


"Occurrence" refers to. — When the act speaks of 
the occurrence of injury or the occurrence of the hernia, it 
refers to compensable injuries and these occur when dis- 
ability appears - in other words, when the injury or hernia 
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NMSA 1978. Michael v. Bauman, 1966-NMSC-079, 76 Time for notice or claim does not begin to run 
N.M. 225,'413 P.2d 888. ; until the claimant,.as a reasonable man, should recog- 
To be compensable hernia there must be a pro- nize the nature, seriousness. and probable compensable 
trusion and mere proof of an enlarged ring or potential character of his injury or disease, Montell v. Orndorff, 
hernia is not proof that employee sustained a compen- 1960-NMSC-063, 67 N.M, 156, 353 P.2d 680. 
sable hernia, Flournoy v. E.P. Campbell Drilling. Co., No proof that hernia sustained while working 
1964-NMSC-141, 74 N.M, 886, 393°P.2d 449, © for, employer. — Testimony that plaintiff hada slight 
Actual knowledge of potential hernia not knowl- enlargement of his right inguinal ring which is referred 
edge of compensable hernia, — An employer's actual to as a potential hernia, by no means a condition which 
knowledge of the enlarged ring or relaxation, a potential disabled him from performing any kind of work whatever, 
hernia, did not constitute actual knowledge of a :compen- and it was only a long period of time after he had severed 
sable left hernia after it occurred. Flournoy v. E.P. Camp- his employment with this defendant, and had worked at 
bell Drilling Co,, 1964-NMSC-141, 74 N.M; 336, 393 P.2d hard labor for another employer, that a doctor. testified 
449, that he was suffering from a direct inguinal hernia does 
Conclusive bar to compensation. — The failure not constitute proof that his hernia was sustained while 
to give notice within the allotted time is a conclusive he was employed by his previous employer. Flournoy v. 
bar to any suit for compensation where plaintiff, was » E-P. Campbell Drilling Co., 1964-NMSC- 141, 74 N.M. 336, 
timely advised by the treating physician that he had suf- 393 P.2d 449, 
fered a left direct inguinal hernia. Michael v. Bauman, Am, Jur. 2d, A.L.R. and C. JS. retenaivnentes 82 Am. 
1966-NMSC-079, 76 N: oH 225, 413 P.2d 888. Jur, 2d Workers’ s Compensation §-443.: 


99 C.J.S, Workmen's Compensation § 306, 


52-1-46. Compensation benefits for death. 


Subject to the limitation of compensation payable under Subsection G of this section, if an acci- 
dental injury sustained by a worker proximately results in the worker's death within the period of 
two years following the worker's accidental injury, compensation shall be paid in the amount and 
to the persons entitled thereto as follows: 

A. if there are no eligible dependents, except as provided in Subsection C of Section 52-1-10 
NMSA 1978 of the Workers' Compensation Act, the compensation shall be limited to the funeral 
expenses, not to exceed seven thousand five hundred dollars ($7,500), and the expenses provided 
for medical and hospital services for the deceased, together with all other sums that the deceased 
should have been paid for compensation benefits up to the time of the worker's death; 

B. if there are eligible dependents at the time of the worker's death, payment shall consist of a 
sum not to exceed seven thousand five hundred dollars ($7,500) for funeral expenses and expenses 
provided for medical and hospital services for the deceased, together with such other sums as the 
deceased should have been paid for compensation benefits up to the time of the worker's death and 
compensation benefits to the eligible dependents as hereinafter specified, subject to the limita- 
tions on maximum periods of recovery provided in Sections 52-1-41 through 52-1-43 and 52- 1 47 
NMSA 1978; 

C. if there are eligible dependents entitled thereto, compensation shall be paid to the depen- 
dents or to the person authorized by the director or appointed by the court to receive the same for 
the benefit of the dependents i in such pore and amounts, to be computed and distributed as 
follows: 

(1) ifthere is no widow or widower entitled to compensation, sixty-six and two- thirds per- 
cent of the average weekly wage of the deceased to the child or children; 

(2) ifthere are no children, sixty-six and two-thirds percent of the average eakly one of 
the deceased to the widow or widower, until remarriage; or 

(3) if there is a widow or widower and children: 

(a) if all the children are living with the widow or widower, forty-five percent of the 
weekly compensation benefits as provided in Sections 52-1-41 through 52-1-43 and 52-1-47 NMSA 
1978 to the widow or widower and fifty-five percent divided equally to the children; or 

(b) ifno child is living with a widow or widower, forty percent of the weekly compen- 
sation benefits as provided in Sections 52-1-41 through 52-1-43 and 52-1-47 NMSA ka to the 
widow. or widower and sixty percent divided equally to the children; and 

(4) two years’ compensation benefits in one lump sum shall be payable to a me or wid- 
ower upon remarriage; however, the total benefits shall not exceed the maximum compensation 
benefit as provided i in Subsection B of this section; 


' 
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D. ifthere is neither widow, widower nor children, compensation may be paid to the father and 
mother or the survivor of them, if dependent to any extent upon the worker for support at the time 
of the worker's death, twenty-five percent of the average weekly wage of the deceased, and in no 
event shall the maximum compensation to such dependents exceed the amounts contributed by 
the deceased worker for their care; provided that if the father and mother, or the survivor of them, 
was totally dependent upon such worker for support at the time of the worker's death, they shall 
be entitled to fifty percent of the average weekly wage of the deceased; 

EK. if there is neither widow, widower nor children nor dependent parent, then to the brothers 
and sisters and grandchildren if actually dependent to any extent upon the deceased worker for 
support at the time of the worker's death, thirty-five percent of the average weekly wage of the 
deceased worker with fifteen percent additional for brothers and sisters and grandchildren in 
excess of two, with a maximum of sixty-six and two-thirds percent of the average weekly wage of 
the deceased, and in no event shall the maximum compensation to partial dependents exceed the 
respective amounts contributed by the deceased worker for their care; 

F. in the event of the death or remarriage of the widow or widower entitled to compensation 
benefits as provided in this section; the surviving children shall then be entitled to compensation 
benefits computed and paid as provided in Paragraph (1) of Subsection C of this section for the 
remainder of the compensable period. In the event compensation benefits payable to children as 
provided in this section are terminated as provided in Subsection E of Section 52-1-17 NMSA 
1978, a surviving widow or widower shall then be entitled to compensation benefits computed and 
paid as provided in Paragraphs (2) and (4) of Subsection C of this section for the remainder of the 
compensable period; and 

~ G. no compensation benefits payable by reason of a worker's death shall exceed the maximum 
weekly compensation benefits as provided in Sections 52-1-41 through 52-1-43 and 52-1-47 NMSA 
1978; and no dependent or any class thereof; other than a widow, widower or children, shall in any 
event be paid total benefits in excess of seven thousand five hundred dollars ($7,500) exclusive 
of funeral expenses and the expenses provided for medical and hospital services for the deceased 
paid for by the employer. 


History: 1953 Comp., § 59-10-18.7, enacted by Laws Claim for increased disability benefits not abated 


1959, ch. 67, § 25; 1963, ch. 269, § 5; 1965, ch. 252, § 3; by employee's death. — Where employee had sought 
1967, ch. 151, § 5; 1969, ch. 173, § 3; 1972, ch, 65, § 2; an increase in disability benefits prior to death and was 
1973, ch. 240, § 7; 1975, ch. 284, § 11; 1977, ch. 275, § 2; appealing an adverse summary judgment. at time of his 
1986, ch. 22, § 15; 1987, ch. 235, § 19; 1999, ch. 172, § 2; death, claim for increased compensation did not abate 
2013, ch. 134, § 3. by reason of his death since Subsections A and B autho- 

Cross references. — For dependents, see 52-1-17 rize payment, after death, of benefits that should have 
NMSA 1978. been paid prior to death. Holliday v, Talk. of Town, Inc., 

For child, see 52-1-18 NMSA 1978. 1985-NMCA-024, 102 N.M. 540, 697 P.2d 959, 

The 2013 amendment, effective July 1, 2013, provided Separate classes of dependents not unconstitu- 
for payment of compensation if there is a widow or wid- tional. — Establishment of surviving parents as a sepa- 
ower and children; and in Subparagraph C, deleted former rate class for purposes of awarding death benefits, apart 
Paragraph (3), which provided for payment of compensa- from that of surviving spouses and dependent children, is 
tion to widows and widowers if there are or are not chil- not an unconstitutional distinction, nor violative of equal 
dren living with the widow or widower; and added Para- protection of the laws. Gallegos v. Homestake Mining Co., 
graph (3). 1982-NMCA-052, 97 N.M. 717, 643 P.2d 281, 

The 1999 amendment, effective June 18, 1999, substi- Surviving spouse and children coequal depen- 
tuted "seven thousand five hundred dollars ($7,500)" for dents. — Under the statutory scheme adopted in this 
"three thousand dollars ($3,000)" in Subsections A and B. section for distribution of death benefits to marker 8 aa 

; vivors, the surviving spouse and children of the decease 
_ ANNOTATIONS worker are of the same coequal class of dependents eligi- 


ble for death benefits. Employers Nat'l Ins, Co, v. Winters, 
1984-NMCA-038, 101 N.M. 315, 681 P.2d 741. 
Stepchildren and natural children treated 


Greater benefits for dependents not violative of 
equal protection, — This section setting greater benefits 
for dependent survivors of a deceased workman (worker) ; ; 
than for nondependent survivors is well within legislative equally. — Under this section, for purposes of award- 
prerogatives and is not violative of equal protection. San- ing survivor's benefits, dependent minor stepchildren, 
chez v. M.M. Sundt Constr. Co., 1985-NMCA-087, 103 N.M. whether adopted or not, and natural children are treated 
294, 706 P.2d 158, equally, and each is entitled to share alike, Schall v, Schall, 


1982-NMCA-045, 97 N.M. 665, 642 P.2d 1124. 

This section and Section 52-1-31 NMSA 1978 must Reirent ta? i F 
be read and applied together and do not provide two Legislative intent of 52-1-17 NMSA 1978 and this 
separate and unrelated methods by which dependents section 18 to give benefits only to those who are "eligible 
may obtain benefits on the basis of the death of a worker. dependents" and not "heirs" as in the case of descent and 
Shaw vi Warner, 1984-NMCA-010, 101 N.M. 22, 677 P:2d distribution. Clauss v, Electronic City, 1979-NMCA-066, 
635, cert. denied, 101 N.M.11, 677 P.2d 624. 93 N.M. 75, 696 P.2d 518. 
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Intent of legislature was to create at least two and 
possibly three classes: the class of dependent widow, 
widower or children, Subsection C; the class of dependent 
father and mother or the survivor thereof, Subsection 
D; and possibly the class of dependent brother and sis- 
ter, Subsection E. Employers Mut. Liab. Ins. Co, v, Jarde, 
1963-NMSC-215, 73 N.M. 371, 388 P.2d 382. 

Legislature's policy favoring periodic over lump 
sum payments in Subsection A of Section 52-5-12 NMSA 
1978 also applies to compensation due a deceased work- 
er's dependents under this section. Paradiso v. Tipps 
Equip., 2004-NMCA-009, 184 N.M. 814, 82 P.3d 985, cert. 
denied, 2004-NMCERT-001, 135 N.M. 160, 85 P.3d 802. 

Legislative purpose in changing law. — The court 
does not see in this section any legislative purpose to 
make any fundamental or basic changes in the law as it 
existed, but rather an effort to make it more readable and 
understandable, This being true, it becomes clear that the 
provision for payment to a dependent mother in D is in- 
cluded within the language of C, providing for payment 
to several dependents in various classifications following, 
now numbered (1) to (6) and D, E and F, but previously 
being numbered (1) to (7). Employers Mut. Liab. Ins, Co. v. 
Jarde, 1963-NMSC-215, 73 N.M. 371, 388 P.2d 382. 

Beginning of two-year period. — The two-year 
time limit for bringing claims for death benefits begins 
to accrue from the date the worker knew or should have 
known that he suffered a compensable injury, rather than 
from the date of the accident. Gambrel v. Marriott Hotel, 
1991-NMCA-100, 112 N.M. 668, 818 P.2d 869. 

Claim for death benefits was timely. — Where 
worker sought and obtained an award of workers' com- 
pensation disability benefits after she contracted allergic 
bronchopulmonary aspergillosis (ABPA) as a result of ex- 
posure to aspergillus mold while employed with the Albu- 
querque public schools, and where worker died from pneu- 
monia and chronic pneumonitis which was likely caused 
by the ABPA, the district court did not err in determining 
that claimant's claim for death benefits was within the 
two-year limitations period, because although worker's 
respiratory problems began shortly after her exposure to 
aspergillus mold in August of 2011 and died in November 
of 2014, the limitation period does not begin to run until 
the disability occurs and thereby entitles the worker to 
benefits under the act, even if the worker is aware that 
an injury was suffered earlier. Petitioner filed a claim for 
death benefits in January of 2015, less than two years 
after worker knew or should have known that she suf- 
fered a compensable injury. Lewis v. Albuquerque Public 
Schools, 2019-NMSC-022, aff'g in part and rev'g in part 
2018-NMCA-049, 424 P.3d 643. , 

Expert testimony regarding the cause of death. 
— In a contested death benefits workers' compensation 
case, the parties can agree upon an independent medi- 
cal examination (IME) examiner to perform an IME, the 
purpose of which is to determine the causal connection, if 
any, between the worker's injury and the worker's death, 
and the workers' compensation judge has the author- 
ity to order an IME for this purpose on the motion of a 
party or on its own motion. Lewis v, Albuquerque Public 
Schools, 2019-NMSC-022, aff'g in part and rev'g in part 
2018-NMCA- 049, 424 P.3d 643, 

Two-year limitations period. — Where worker 
sought and obtained an award of workers' compensation 
disability benefits after she contracted allergic broncho- 
pulmonary aspergillosis (ABPA) as a result of exposure to 
aspergillus mold while employed with the Albuquerque 
public schools, and where worker died from pneumonia 
and chronic pneumonitis which was likely caused by the 
ABPA, the district court did not err in determining that 
claimant's claim for death benefits was within the two- 
year limitations period, because worker knew or should 
have known that she had an injury and was entitled to 
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within two years of worker's death on November 12, 2014. 
Lewis v. Albuquerque Pub. Schs., 2018-NMCA-049, cert. 
granted. 

Testimony about the cause of death. — Where 
worker sought and obtained an award of workers’ com- 
pensation disability benefits after she contracted allergic 
bronchopulmonary aspergillosis (ABPA) as a result of ex- 
posure to aspergillus mold while employed with the Al- 
buquerque public schools, and where claimant, worker's 
widower, sought workers' compensation death benefits fol- 
lowing worker's death, the workers’ compensation judge 
(WCJ) erred in determining that 52-1-51(C) NMSA 1978 
barred admission and consideration of cancer treatment 
records and the testimony of worker's oncologist in deter- 
mining the cause of worker's death, because 52-1-51(C) 
NMSA 1978 does not apply to. a WCJ's cause of death de- 
termination pursuant to 52-1-46 NMSA 1978, and there- 
fore does not limit expert testimony regarding the circum- 
stances ‘and cause of a worker's death in connection with a 
claim for death benefits. Lewis v. Albuquerque Pub. Schs., 
2018-NMCA-049, cert. granted. 

Amount of death benefits. — Where worker sought 
and obtained an award of workers’ compensation disabil- 
ity benefits after she contracted allergic bronchopulmo- 
nary aspergillosis (ABPA) as a result of exposure to asper- 
gillus mold while employed with the Albuquerque public 
schools, and where claimant, worker's widower, sought 
workers' compensation death benefits following worker's 
death, the workers' compensation judge (WCJ) erred in 
determining that the amount of death benefits should 
equal the amount of worker's permanent partial disability 
benefits. Section 52-1-46(C)(2) NMSA 1978 provides with- 
out qualification for a weekly death benefit to a widow or 
widower in the amount of sixty-six and two-thirds percent 
of the worker's average weekly wage. Lewis v. Albuquer- 
que Pub. Schs., 2018-NMCA-049, cert. granted. 

Act contains no exception tolling limitation by 
reason of minority or incompetency. The court, on nu- 
merous occasions, has held that the limitation for the fil- 
ing of a workmen's (workers') compensation claim is ju- 
risdictional and that failure to file the same within the 
statutory period requires a dismissal of the action. Sel- 
gado v. N.M. State Hwy. Dep't, 1960-NMSC-010, 66 N.M. 
369, 348 P.2d 487. 

Dependent compensation only 


where work- 


(Workers') Compensation Act as a whole, it was not in- 
tended that there should be compensation to dependents 
who were not able to make out a case which would have 
entitled the workman (worker) to compensation if death 
had not ensued. The basis of every claim, whether by the 
workman (worker) or by his dependent, is an injury for 
which public policy, as declared by the section casts re- 
sponsibility upon the employer or upon the industry. San- 
chez v, Bernalillo Cnty. , 1953-NMSC-038, 57 N.M. 217, 257 
P.2d 909 (decided under former law). 

Partial dependency where employee contributed 
to support and claimant relied thereon, — Actual 
partial dependency may exist even if the evidence shows 
that the claimant could have existed without the contribu- 
tions of the deceased employee. It depends upon whether 
the deceased employee had actually contributed to claim- 
ant's support and whether he relied upon such earnings in 
whole or in part for his livelihood. Ferris v. Thomas Drill- 
ing Co., 1957-NMSC-029, 62 N.M. 283, 809 P.2d 225 (de- 
cided under former law). 

Existence of actual partial dependency is a ques- 
tion of fact to be proved by the evidence. Ferris v. Thomas 
Drilling Co,, 1957-NMSC-029, 62 N.M. 283, 309 P.2d 225 
(decided under former law). 

Whether partial dependency under Sabwectiall D exists 
is a question of fact to be decided in each case and to be 
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proven under the evidence. Gallegos v. Homestake Mining 
Co., 1982-NMCA-052, 97 N.M. 717, 643 P.2d 281. 

Dependency, under the Act, is a question of fact 
to be decided in each case upon the particular facts 
of that case, Lopez v, Schultz & Lindsay Constr, Co., 
1968-NMCA-064, 79 N.M. 485, 444 P.2d 996, cert. denied, 
79 N.M. 448, 444 P.2d 775. 

Determination of dependency turns upon whether the 
deceased workman (worker) had actually contributed to 
his parents' support and whether his parents relied upon 
such contributions in whole or in part for their livelihood. 
Gallegos v. Homestake Mining Co., 1982-NMCA-052, 97 
N.M. 717, 648 P.2d 281. 

Payments to several dependents in portions and 
amounts. — It is clear from the language used in this 
section that payments are to be made to several depen- 
dents in "portions and amounts" as should be determined 
by the court, with consideration being given to "the neces- 
sities of the case and the best interests of the dependents 
and of the public." Employers Mut. Liab. Ins. Co. v, Jarde, 
1963-NMSC-215, 73 N.M. 371, 388 P.2d 382. 

Payments to dependent minor daughter do not 
foreclose right of dependent mother, so long as the 
total payments do not exceed the maximum provided 
in the section. Employers Mut. Liab, Ins: Co, v. Jarde, 
.1963-NMSC-215, 73 N.M; 371, 388 P.2d 382: 

Evidence to support finding of not dependent. — 
If there is substantial support in the evidence for the find- 
ing that plaintiffs were not dependent to any extent upon 
the decedent within the meaning, purpose and intent of 
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the Workmen's (Workers') Compensation Act, then plain- 
tiffs must fail on appeal. Lopez v. Schultz & Lindsay Con- 
str. Co., 1968-NMCA-064, 79 N.M. 485, 444 P.2d 996, cert. 
denied, 79 N.M. 448, 444 P.2d 775. 

Where employee died from causes other than in- 
jury, the dependents of a deceased workman (worker) 
may not recover that portion of a compensation award 
which was payable after the death of the workman 
(worker). Cranford v. Farnsworth & Chambers Co., 261 
F.2d 8 (10th Cir. 1958) (decided under former law). 

Sections provide for continuing jurisdiction 
over award. — Both this section and Section 52-1-56 
NMSA 1978 provide for a continuing jurisdiction of the 
court over a compensation award. Clauss v. Elec. City, 
1979-NMCA-066, 93 N.M. 75, 596 P.2d 518. 

Subsection F provision for continued payment of 
compensation benefits to surviving eligible children 
of a deceased workman (worker) is subject to the entitle- 
ment of a surviving spouse on remarriage to the payment 
of lump sum benefits provided in Subdivision C(4), Em- 
ployers Nat'l Ins. Co, v. Winters, 1984-NMCA-038, 101 
N.M. 315, 681 P.2d 741. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur, 2d Workers' Compensation §§ 65, 251, 252, 591, 707. 

Competency of witness in wrongful death action as af- 
fected by dead man statute, 77 A.L.R.2d 680. 

When time period commences as to claim under work- 
ers' compensation or occupational diseases act for death of 
worker due‘to contraction of disease, 100 A.L.R.5th 567. 

99 C.J.S. Workmen's Compensation §§ 321 to 329. 


§2-1-47. Limitations on compensation benefits. 


Subject to the limitation of compensation payable under Subsection G of Section 52-1-46 NMSA 
1978 and except for provision of lifetime benefits for permanent total disability awarded pursuant 


to Section 52-1-41 NMSA 1978: 


A. compensation benefits for any combination of disabilities, whether temporary or perma- 
nent, or any combination of disabilities and death shall not be payable for a period in excess of 


seven hundred weeks; 


B. compensation benefits for any combination of disabilities or any combination of disabilities 


and death shall not exceed an amount equal to seven hundred multiplied by the maximum weekly 
compensation payable at the time of the accidental injury resulting in the disability or death un- 
der Section 52-1-41 NMSA 1978, exclusive of increased compensation that may be awarded under 
Sections 52-1-10, 52-1-28.1 and 52-1-46 NMSA 1978 and exclusive of any attorney fees awarded 
under Section 52-1-54 NMSA 1978; 

C. in no case shall compensation benefits for disability continue after the disability ends or 
after the death of the injured worker; and 

D. the compensation benefits payable by reason of disability? caused by accidental injury shall 
be reduced by the compensation benefits paid or payable on account of any prior injury suffered by 
the worker if compensation benefits in both instances are for injury to the same member or func- 
tion or different parts of the same member or function or for disfigurement and if the compensa- 
tion benefits payable on account of the subsequent 1 injury would, in whole or in part, duplicate the 
benefits paid or payable on account of the prior injury. 


"disabilities", added "whether temporary or permanent’; 


History: 1953 Comp., § 59-10-18.8, enacted by Laws 
in Subsection B, after "Sections 52-1-10" added "52-1- 


1959, ch. 67, § 26; 1963, ch. 269, § 8; 1967, ch. 151, § 6; 


1968, ch. 46, § 1; 1969, ch, 173, § 4; 1971, ch. 261, § 4; 
1973, ch. 240, $8; 1975, ch. 284, § 12; 1987, ch, 235, 
§ 20; '1990 (2nd §.S.), ch. 2, § 19; 2015, ch. 70, § 3. 

The 2015 amendment, effective June 19, 2015, speci- 
fied that the limitation on compensation benefits for 
any combination of disabilities is seven hundred weeks 
whether the combination of disabilities is temporary or 
permanent, with certain exceptions; in Subsection A, after 


28.1"; and in Subsection D, after "payable on account of", 
deleted "such" and added "the", 

The 1990 (2nd S.S.) amendment, effective January 1, 
1991, added "and except for provision of lifetime benefits 
for total disability awarded pursuant to Section 52-1-41 
NMSA 1978" in the opening paragraph and substituted 
"that" for "which" in Subsection B. 
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ANNOTATIONS 


GENERAL CONSIDERATION. 
SUCCESSIVE INJURIES. 
REDUCTION OF BENEFITS. 
PAYMENT OF WAGES. 


I, GENERAL CONSIDERATION. 


Allocation of medical expenses. — Where worker 
suffered two injuries, each while working for different em- 
ployers, the worker's. compensation judge had authority 
to apportion the worker's non-surgical medical expenses 
evenly between the two employers and to apportion all 
surgical expenses to the second employer. Leonard v. Pay- 
day Prof'l, 2007-NMCA-128, 142 N.M.'605, 168 P.3d 177, 

Legislative intent. — This statute expresses a legisla- 
tive intent to excuse an insurer from the obligation to pay 
benefits from a deceased worker's estate when as a matter 
of law there exist no benefits: payable to the worker. Jack- 
son v. K &'M Constr, 2004-NMCA-082, 1386 N.M, 94, 94 
P.3d 887, cert. denied, 2004-NMCERT-007, 136 N.M. 452, 
99 P.3d 1164. 

The legislature intended unaccrued workers' com- 
pensation benefits to be unavailable for any purpose 
including accumulated debts. Jackson v, K & M Consitr., 
2004-NMCA-082, 136 N.M. 94, 94 P.3d 837; cert. denied, 
2004-NMCERT-007, 136 N.M. 452, 99. P.3d 1164. 

In enacting Subsection C of this section, the legislature 
presumably intended this section to preclude'the deceased 
worker's estate from obtaining benefits that would only 
accrue if the worker had lived. Jackson v, K & M Constr, 
2004-NMCA-082, 186 N.M. 94, 94 P.3d 837, cert. denied, 
2004-NMCERT-007, 136 N.M. 452, 99 P.3d 1164. 

Subsection C of this section proscribes the pay- 
ment of compensation benefits under the death of an in- 
jured worker and this proscription includes any lump-sum 
payments. Jackson vi K & M Constr, 2004-NMCA-082, 136 
N.M. 94, 94 P.3d 837, cert. denied, 2004-NMCERT-007, 
136 N.M. 452, 99 P.3d 1164. 

Compensation is indemnification for injury sus- 
tained. This has nothing to do with the salary: Roybal v, 
County of Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 
29). 

Section allocation of burden in successive inju- 
ries situation. — This section is not merely a device for 
preventing a double recovery; it is an affirmative alloca- 
tion of the burden in a successive injuries situation and 
when that burden falls squarely upon the employer at the 
time of the prior injury, and the fact that the subsequent 
employer has made some payments can be of no aid to this 
employer. Maes v, John C. Cornell, Inc., 1974- NMCA- 061, 
86 N.M. 393, 524 P.2d 1009. 

Preexisting condition. — The plain language of this 
section does not preclude a recovery based on the total im- 
pairment resulting from a work-related injury in combi- 
nation with a preexisting condition. Smith’v. Arizona Pub. 
Serv. Co., 2003-NMCA-097, 134 N.M. 202, 75 P.8d 418, 
cert. denied, 2003-NMCERT-008, 134 N.M. 171, 74 P.3d 
600. 


I, 
i, 
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The absence of a prior determination of disability 
does not preclude the application of the statute. Garcia v. 
Mora Painting & Decorating, 1991-NMCA-065, 112 N.M. 
596, 817 P.2d 1238.. 

Section not applicable where payinents from sub- 
sequent accident. — This section does not apply to the 
situation in the instant case as the payments for which a 
credit is sought result from a subsequent and not a prior 
accident. Maes v. John C. Cornell, Inc., LONGO, 
86 N.M. 393, 524 P.2d 1009. 

Subsequent Injury Act. — Under the Subsbquent 
Injury Act (Sections 52-2-1 to 52-2-13 NMSA 1978), the 
employer or insurance carrier is solely responsible for pay- 
ment of compensation benefits for the first eight weeks of 
disability and is not entitled to reimbursement for this pe- 
riod. Thereafter, the subsequent injury fund ‘is liable to the 
worker for its apportioned share of compensation benefits 
(payable twice a month) for the remainder of the maximum 
period of 600 (now 700) weeks. Compensation benefits are 
limited to the maximum weekly benefits payable at the 
time of the accidental injury. Mares v. Valencia Cnty. Sher- 
iff's Dep't, 1988-NMCA-003, 106 N:M. 744; 749 P.2d 1123. 

No conflict. with Section 52-1-56 NMSA 1978 pro- 
viding for alteration of benefits. — This section sim- 
ply sets'general limitations on’compensation benefits and 
does not conflict with or alter Section 52-1-56 NMSA 1978, 


‘relating to increasing, reducing or terminating a compen- 


sation award. Jaramillo v. Kaufman Plumbing & Heating 
Co., 1985-NMSO-089,:103 N.M:.400, 708 P.2d 312. 

The word "recovery" does not necessarily imply a 
complete return to the normal or usual state. It is cor- 
rectly used in referring to a return toward a normal or 
usual state. Hales v, Van Cleave, 1967-NMCA-006, 78 N.M. 
181, 429 P.2d 379, cert. denied, 78 N.M. 198, 429 P.2d 657. 

Entitled to compensation though receiving un- 


- employment compensation. — Claimant is entitled to 


104 N.M. 632, 725 P.2d 832. 


claim workmen's (workers') compensation, even though 
he applied for and received. unemployment compensa- 
tion for the same period, in the absence of any statutory 
provisions to the contrary. Winter v. Roberson Constr. Co., 
1962-NMSC-076,'70'N.M. 187, 372 P.2d 381. 

Plaintiff's receipt of unemployment compensation ben- 
efits would not bar her receipt of total disability benefits, 
absent any statute’ precluding double recovery in such 
a situation. Mendez v. Southwest Cmty. Health Servs., 
1986-NMCA-066,.104 N.M, 608, 725 P,.2d 584, cert. denied, 


Set-off for medical expenses. — "Compensation ben- 
efits" as used in this section include medical expenses. 
Brewster v. Cooley & Assocs., 1993-NMCA-154, 116 N,M. 
681, 866 P.2d 409. 

No change in amount of compensation payable 
during disability. — The amount of compensation to 
be paid for disability from the date the disability began 
does not change during the period that disability contin- 
ues; the maximum compensation payable is limited to the 
benefits payable when the disability began, and contin- 


, ues for the full period of that disability. Casias v. Zia Co., 


Where a worker suffered a 59% loss of hearing, which ° 


was the result of a work-related injury combined with the 
worker's preexisting condition, the worker was entitled to 
compensation for his total impairment, notwithstanding 
the employer's argument that only 5% of the loss was due 
to the work-related injury. Smith v. Ariz. Pub, Serv. Co., 
2003-NMCA-097, 184 N.M, 202, 75 P.3d 418, cert. denied, 
2003-NMCERT-008, 1384 N.M. 171, 74 P.3d 600, 

Contribution not authorized. — Contributions out- 
side Workers' Compensation Act from subsequent employ- 
ers to initial employers is not authorized by statute. Tom 
Growney Equip. Co. v. Jouett, 2005-NMSC- 015, 137 N.M. 
497, 1138 P.8d 320. 
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1980-NMCA-109, 94 N.M. 723, 616 P.2d 436. 

Unaccrued benefits cease upon death. —Under a 
plain reading of Subsection C of this section, unless the 
exceptions stated in the statute apply, unaccrued compen- 
sation benefits to which a worker would be entitled, when 
alive, cease upon the death of the worker. Jackson v. K - 
& M Constr, 2004-NMCA-082, 136 N.M. 94, 94 P.3d 837, 
cert. denied, 2004- NMCERT-007, 136. N.M. 452, 99 P.3d 
1164, 

Awarded but unaccrued benefits for disability 
terminate upon death. Holliday v. Talk of Town, Inc., 
1985-NMCA-024, 102 N.M. 540, 697 P.2d 959.” 

Petition for award for debts denied upon death. — 
Although Subsection C of this section does not expressly 
or automatically resolve whether a pending petition for 
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a lump sum award for existing debts necessarily should 
be denied because the worker dies, the statute is con- 
strued to require such a result. Jackson v. K & M Constr. 
2004-NMCA-082, 1386 N.M. 94, 94 P.3d 837, cert. denied, 
2004-NMCERT-007, 136 N.M. 452, 99 P.38d 1164, 

Evidence not sufficient to find current disability 
from injury. — An injury to employee's low back in the 
same area that was previously injured while working for 
defendant employers was not sufficient to find that plain- 
tiffs partial permanent disability as of the time of trial 
was the same disability which followed the subsequent 
injury or to find that the current disability was due in 
part to the subsequent injury. Reed v. Fish Eng'g Corp., 
1966-NMSC-183, 76 N.M. 760, 418 P.2d 537, 

"Temporary total disability" ordinarily refers to 
a limited time during which the worker is undergo- 
ing treatment. Garcia v. Mora Painting & Decorating, 
1991-NMCA-065, 112 N.M. 596, 817 P.2d 1238. 

Award of future medical benefits. — Future medi- 
cal benefits cannot be denied based solely on a prediction 
regarding future medical needs; a trial court is without 
authority to limit or restrict in advance future medical 
benefits once a compensable injury is established, Mc- 
Mains v. Aztec Well Serv,, 1994-NMCA-126, 119 N.M. 22, 
888 P.2d 468, 


Il, SUCCESSIVE INJURIES, 


Liability of initial employer for disability caused 
by aggravation of injury. — An initial employer is not 
liable for the period of temporary total disability caused 
by aggravation of an initial non-disabling injury if subse- 
quent work-related activities with another employer ag- 
gravates the initial injury and results in a disability. Tom 
Growney Equip. Co. v. Jouett, 2005-NMSC-015, 187 N.M. 
497, 113 P.3d 320. 

A worker who has‘a non-disabling injury and subse- 
quent work-related activities contribute to the worker's 
subsequent disability, the employer and insurer at the 
time of disability are responsible for payment of dis- 
ability benefits. Tom Growney Equip. Co. v. Jouett, 
2005-NMSC-015, 187 N.M. 497, 113 P.3d 320. 

Previous employer's liability for subsequent in- 
jury. — Where the healing period for the first accidental 
injury had long since expired when the worker suffered 
his second injury, the previous employer could not be liable 
for total disability for a healing period following the sec- 
ond injury, since ‘the medical evidence was not sufficient 
to support a finding of causal connection between the first 
accident and the period of total disability for which bene- 
fits were awarded, Garcia v. Mora Painting & Decorating, 
1991-NMCA-065, 112 N.M. 596, 817 P.2d 1238. 

The worker compensation judge erred in ordering the 
second employer to pay for all future medical care re- 
quired as a result of the worker's relapse of lower’ back 
work injuries without any contribution from the first em- 
ployer. McMains v. Aztec Well Serv., 1994-NMCA-126, 119 
N.M. 22, 888 P.2d 468, 

Apportionment of liability for subsequent inju- 
ries. — The employer and compensation carrier at the 
time of a first accidental injury remain liable for com- 
pensation benefits payable for the disability resulting 
therefrom. The employer and compensation carrier at 
the time of second accidental injury are initially liable 
for the disability resulting from the second accidental in- 
jury, to the full extent of the disability. Liability for the 
disability resulting from the second accidental injury 
is reduced to the extent of benefits paid or payable for 
the disability resulting from the first accidental injury 
if the requirements of Subsection D are met. Gonzales v. 
Stanke-Brown & Assocs., 1982-NMCA-109, 98 N.M. 379, 
648 P.2d 1192. 
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Ill. REDUCTION OF BENEFITS. 


Section allocation of burden in successive inju- 
ries situation, — Where a deduction is sought under 
Subsection D, the burden of proof to establish a right to 
a deduction is ordinarily shared by the second employer 
and the Subsequent Injury Fund. Lea Cnty. Good Samari- 
tan Vill. v. Wojcik, 1988-NMCA-102, 108 N.M. 76, 766 P.2d 
920. 

Where a second employer withdraws its request for 
credit at the beginning of trial, the Subsequent Injury 
Fund has the burden of proof to establish both its right 
to a reduction and the amount of the reduction. Lea Cnty. 
Good Samaritan Vill. v.. Wojcik, 1988-NMCA-102, 108 
N.M. 76, 766 P.2d 920. 

Employer has the burden of persuasion on the issue 
of whether an offset or deduction under Subsection D 
is appropriate, including the burden of presenting evi- 
dence of (1) the extent and nature of the worker's prior 
disability or disabilities; (2) the amounts of any previous 
awards and the amounts designated as compensation 
benefits; (3) the number of weeks of compensation ben- 
efits which were payable under prior awards or settle- 
ments; and (4) the extent to which payments for the last 
injury will duplicate payments previously made to.the 
worker for the same bodily member of function. Munoz 
v. Deming Truck Terminal, 1990-NMCA-084, 110 N,M, 
537, 797 P.2d 987. 

To obtain credit, subsequent employer must make a suf- 
ficient showing that there is an overlap between any sums 
for which subsequent employer is liable and any sums for 
which previous employer is liable. On this issue, subse- 
quent employer will have the burden of proof. Garcia v. 
Mora Painting & Decorating, 1991-NMCA-065, 112 N.M. 
596, 817 P.2d 1238. 

Right to reduction due to overlapping benefits. 
— When a worker has been awarded benefits for a cer- 
tain number of weeks of disability, and before that period 
expires he is injured again and once more becomes en- 
titled to disability benefits, those who are liable for the 
second injury may be entitled to a reduction on the ba- 
sis of an overlap. Garcia v, Mora Painting & Decorating, 
1991-NMCA-065, 112 N.M. 596, 817 P.2d 1238. 

The right to a reduction under Subsection D of this sec- 
tion has depended on whether a subsequent employer. or 
the subsequent injury fund made a sufficient showing that 
specific amounts paid by a previous employer in weekly 
benefits or by settlement could be said to "overlap" with 
any amounts for which the subsequent employer would 
otherwise be liable. Garcia v. Mora Painting & Decorating, 
1991-NMCA-065, 112 N.M. 596, 817 P.2d 1238. 

No credit for payments paid under Arizona law. 
— Employer was not entitled to a credit pursuant to this 
section, for benefits paid under Arizona's, workers' com- 
pensation law where New Mexico could not have asserted 
jurisdiction over the accident and the resulting benefits 
were governed by the laws of another jurisdiction. Yates v. 
Phelps Dodge Corp., 1994-NMCA-087, 118 N.M. 167, 879 
P.2d 799, cert. denied, 118 N.M. 256, 880 P.2d 867. 

No overlap of benefits where injury to same mem- 
ber or function. — Subsection D does not state that a 
workman (worker) may not receive compensation ben- 
efits for successive injuries. It does state that when there 
are successive injuries to the same member or function, 
benefits for the subsequent injury may not duplicate ben- 
efits paid or payable for the prior injury. It is the over- 
lap in benefits to which the reduction applies. Gurule v. 
Albuquerque-Bernalillo Cnty, Economic Opportunity Bd., 
1972-NMCA-094, 84 N.M. 196, 500 P.2d 1319, cert. denied, 
84 N.M. 180, 500 P.2d 1303; Smith v. Trailways Bus Sys., 
1981-NMCA-041, 96 N.M. 79, 628 P.2d 324, cert. denied, 
96 N.M. 116, 628 P.2d 686. 
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The subsection D reduction applies when there is an 
overlap in compensation benefits resulting from two in- 
juries to the same member or function or different parts 
of the same member or function, and if the compensation 
benefits would, in whole or in part, duplicate benefits paid 
or payable as a result of the prior injury. The reduction ap- 
plies notwithstanding the fact that the worker has recov- 
ered from the prior injuries and there is no offset for the 
total amount paid on the first injury. Smith v. City of Al- 
buquerque, 1986-NMCA-113, 105 N.M. 125, 729 P.2d 1379. 

Arguments or recitations of counsel, whether presented 
orally or by memoranda or in briefs, do not constitute 
valid evidence to support the granting of an offset of bene- 
fits under Subsection D, Munoz v. Deming Truck Terminal, 
1990-NMCA-084, 110 N.M. 537, 797 P.2d 987. 

Under Subsection D of this section, prior employers and 
their insurers are not responsible for any portion of disabil- 
ity resulting from aggravation of a prior injury if the initial 
injury did not result in disability. Tom Growney Equip. Co. 
v. Jouett, 2005-NMSC-015, 1387 N.M. 497, 113 P.3d 320. 

Subsection D applies to medical benefits as well as dis- 
ability compensation. Tom Growney Equip. Co. v. Jouett, 
2005-NMSC-015, 137 N.M. 497, 113 P.3d 320. 

In ‘determining credit, must characterize pay- 
ments made after injury. — The allowance of credit 
is dependent on the employer's intention, and in deter- 
mining intention, "wages" and "compensation" are to 
be considered in accordance with the following usage of 
those terms: "compensation" of an employee in the form 
of wages or salary for services performed does not have 
the same meaning as the word "compensation" in the 
Workmen's (Workers') Compensation Act. The former is 
remuneration for work done; the latter is indemnifica- 
tion for injury sustained. Therefore the question is one of 
determining whether the wages were paid in lieu of dis- 
ability payments. In arriving at an answer, it is necessary 
to characterize payments made'during the period of em- 
ployment subsequent to the injury. This characterization 
turns on the facts of each case. Roybal v. County of Santa 
Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

Proof failing to delineate allocation of benefits. — 
Denial of credit was proper where the proof offered failed 
_ to clearly delineate what portion of the remaining settle- 
ment was specifically allocated for compensation benefits, 
future medical expenses, vocational! rehabilitation benefits, 
if any, or other specific benefits. Absent such evidence, the 
trial court could not properly ‘calculate the amount of any 
deduction under Subsection D, Lea Cnty. Good Samaritan 
Vill. v. Wojcik, 1988-NMCA-102, 108 N.M. 76, 766 P.2d 920. 

A failure of a settlement, or order approving settlement, 
to itemize the particular components of the award will not 
foreclose the Subsequent Injury Fund from presenting evi- 
dence in order to secure a reduction in appropriate cases 
and to prevent double recovery. Lea Cnty. Good Samaritan 
Vill. v. Wojcik, 1988-NMCA-102, 108 N.M. 76, 766 P.2d 920. 
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Benefits not duplicate where claimant partially 


efits paybbla to claimant did not entirely duplicate ben- 
efits he received for prior injury where plaintiff had 
partially recovered from prior injury, returned to work 
and subsequently suffered identical injury. .Gurule  v. 
Albuquerque-Bernalillo Cnty, Economic Opportunity Bd., 

1972-NMCA-094, 84 N.M. 196, 500 P.2d 1319, certs denied, 
84 N.M. 180, 500 P.2d 1303. 


IV. PAYMENT OF WAGES. 


Dependents entitled to payments after employee 
dies. — Where employee had been awarded compensation 
to be paid for 550 weeks but died from his injuries after re- 
ceiving compensation for only 207 weeks, his dependents 
were entitled to the compensation payments for the re- 
maining 343 weeks as such payments were not cut off by 
provisions of 59-10-18, 1953 Comp. (now repealed). Gonza- 
les v, Sharp & Fellows Contracting Co., 1947-NMSC-021, 
51 N.M. 121, 179 P.2d 762 (decided under former law). 

If payment of wages was intended to be in lieu of 
compensation, credit for the wages is allowed. However, 
since there is seldom any direct evidence on whether’'such 
an intention lay behind the payment, it must be inferred 
from the circumstances surrounding the payment and 
the most important of these circumstances seems to be 
the question whether the injured.man really earned his 
wages. If he is paid his' regular wage although he does no 
work at all, it is a reasonable inference that the allowance 
is in lieu of compensation. Roybal v. County of Santa Fe, 
1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

Regular pay to injured workman (worker) as 
compensation. — When the employee is given light or 
reduced work at his old pay, if that rate of pay is not or- 
dinarily offered to workers performing those duties, the 
expenditure can only be explained as provision of regular 
financial benefits to a work-injured man - in other words, 
workmen's (workers') compensation. Roybal.v. County of 
Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

Intent of employer in paying for labor. — If the man 
is giving a dollar's worth of labor for every dollar he is paid, 
the intention of the employer cannot be said to be that of 
supplying a substitute for workmen's (workers') compensa- 
tion; it is simply to purchase these services from this man 
on the same terms as from any other man. Roybal v. County 
of Santa Fe, 1968-NMSC-073, 79 N.M. 99, 440 P.2d 291. 

Reduction of benefits proper to eliminate overlap. 
+A reduction in benefits for a subsequent injury equal to 
the value of payments remaining under an earlier judg- 
ment at the time of the second injury is proper where it 
eliminates the overlap in benefits. Smith v. Trailways Bus 
Sys., 1981-NMCA-041, 96 N.M..79, 628 P.2d 324, cert. de- 
nied, 96 N.M. 116, 628 P.2d 686, 

Am. Jur. 2d, ALR. and C.J.S, references. — 82 Am. 
Jur, 2d Wagivebata Compensation §§.381 to 387, 434. 

99 C.J.S. Workmen's Compensation § 296, 


52-1-47.1, Compensation benefits limit. 


A. Unless otherwise contracted for by the worker and employer, workers' Comte tatinel ben- 
efits shall be limited so that no worker receives more in total payments, including wages and 
benefits from his employer, by not working than by continuing to work. Compensation benefits 
under the Workers' Compensation Act shall accordingly be reduced, if necessary, to account for 
any wages and employer-financed disability benefits a worker receives after the time of injury. For 
the purposes of this section, total payments shall be determined on an after-tax basis. This sec- 
tion does not apply to social security payments, employee-financed disability benefits, benefits or 
payments a worker received from a prior employer, payments for medical or related expenses or 
general retirement payments, except it does apply to disability retirement benefits. 
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B...This section shall only apply to injuries that occur after the effective date of this section; it 
shall not reduce benefits received or due or affect the benefits due for injuries that occur before the 


effective date of this section. 


' History: Laws 1990 (2nd S.S.), ch. 2, § 30. 
Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
Laws 1990 (2nd S.S.), ch. 2, § 30 effective January 1, 1991. 


ANNOTATIONS 


Benefits may not exceed average weekly wage, 
— Section 52-1-47.1 NMSA 1978 prevents a worker from 
receiving permanent partial disability and loss of use 
benefits that exceed the worker's average weekly wage. 
Livingston v, Envtl, Earthscapes, 2013-NMCA-099, cert, 
denied, 2013-NMCERT-008. 

Employer's right to offset. — An employer that em- 
ploys a worker at the time of an injury receives an off- 
set only for:wages and benefits that that employer pro- 
vides and does not receive an off-set for wages paid to the 
worker by an employer who employs the worker after the 
injury. Moya v. City of Albuquerque, 2007-NMCA-057, 141 


N.M. 617, 159 P.3d 266, rev'd, 2008-NMSC-004, 143 N.M. 
258, 175 P.3d 926, 

Shared contributions to a disability plan. — Sec- 
tion 52-1-47.1 NMSA 1978 provides an offset only for 
the portion of disability benefits paid by the employer's 
contribution. The percentage. of disability benefits that 
correspond to the worker's premium contribution cannot 
be used by the employer to reduce the worker's benefits. 
Esckelson v, Miners' Colfax Med. Ctr.,; 2014-NMCA-052, 

Where the worker paid twenty percent of the disability 
premium and the employer paid eighty percent, the em- 
ployer was entitled to an offset only for the proportion of 
the benefit that corresponded to the employer’ premium 
contribution, without any credit for the worker's pre- 
mium contribution. Esckelson v. Miners' Colfax Med. Ctr., 
2014-NMCA-052. 

Law reviews. — For survey of 1990-91 workers’ com- 
pensation law, see 22 N.M.L. Rev, 845 (1992). 


52- 1-48. Additional limitation on benefits: 


The benefits that the vabelaitn shall receive during the entire period of disability and the benefits 
for death shall be based on and limited to the benefits in effect on the date of the accidental injury 


resulting A inthe disability or death, 


History: 1953 Comp., § 59-10-18.9, one by Laws 
1975, ch. 284, § 18; 1989, ch. 268, § 28, 


ANNOTATIONS 


No due process right to greater disability benefits. 
— An injured worker does not have a due process property 
right to disability benefits greater than those conferred by 
the legislature. Casillas v. S.W.I.G,, 1981-NMCA-045, 96 
N.M. 84, 628 P.2d 329, cert. denied, 96 N.M. 116, 628 P.2d 
686, and appeal dismissed, 454 U.S, 934, 102 S. Ct. 467, 70 
L. Ed. 2d 242 (1981), 

Benefits begin at the time of disability. Lovato v. 
Duke City Lumber Co,; 1982-NMCA-021, 97 N.M. 545, 641 
P.2d 1092, cert. denied, 98.N.M. 50, 644 P2d 1039. 

Benefit rate determined as of date of injury. — 
When benefits are wrongfully terminated or reduced, 
the rate of compensation is to be determined to reflect 
the average weekly wage as of the date of the injury re- 
sulting in disability, rather than as of the date that the 
trial court determines disability. Varos v. Union Oil Co,, 
1984-NMCA-091, 101 N.M. 713, 688 P.2d 31. 

The trial court's award of compensation payments 
should reflect the amount of benefits properly payable on 
the date of the workman's (worker's) accidental injury re- 
sulting in disability, not the amount payable at the time of 
trial. Amos v. Gilbert W. Corp,, 1985-NMCA-106, 103 N.M. 
631, 711 P.2d 908. 

Disability begins when a compensable injury 
manifests itself and wage-earning capacity is affected. 


Lovato v, Duke City Lumber Co., 1982-NMCA-021, 97 N.M. 
545, 641 P.2d 1092, cert. denied, 98 N.M. 50, 644 P.2d'1039., 

The date of disability is the date the workman (worker) 
knows or should know he has suffered a compensable in- 
jury. Turner v, Shop-Rite Foods, Inc., 1982-NMCA-165,.99 
N.M, 56, 653 P.2d 887, 

No change in amount of compensation payable 
during disability. — The amount of compensation to 
be paid for disability from the date the disability began 
does not change during the period that disability contin- 
ues; the maximum compensation payable is limited to the 
benefits‘ payable when the disability began, and contin- 
ues for the full period of that disability. Casias v. Zia Co., 
1980-NMCA-109, 94 N.M., 723, 616 P.2d 436. 

Attorney's fees, — There is no reason to distinguish an 
award of attorney's fees from any other benefit to which a 
claimant is entitled, and the law in effect at the time of 
the claimant's injury, rather than the law in effect at the 


_ time of the award of compensation benefits, applies to the 


‘determination of the claimant's attorney's fees.’ Bateman 
v. Springer Bldg. Materials Corp.,.1989-NMCA-039, 108 
N.M. 655, 777 P.2d 383, cert. denied, 108, N.M. 681, 777 
P.2d 1325, 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80; Workmen's Compensation," see 11 N.M.L. 
Rev, 235 (1981). 

For article, "Survey on New Mexico Law, 1982-83: Work- 
men's Compensation," see 14 N.M.L? Rev. 211 (1984). 

- Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation § 388. 


52-1-49. Medical and related benefits; selection of health care provider; 
artificial members. 


A. After an injury to a worker and subject to the requirements of the Workers' Compensation 
Act, and continuing as long as medical or related treatment is reasonably necessary, the employer 
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shall, subject to the provisions of this section, provide the worker in a timely manner reasonable 
and necessary health care services from a health care provider. 

B. The employer shall initially either select the health care provider for the injured witrida 
or permit the injured worker to make the selection. Subject to the provisions of this section, that 
selection shall be in effect during the first sixty days from the date the worker receives treatment 
from the initially selected health care provider. 

C. After the expiration of the initial sixty-day period set forth in Subsection B of this section, 
the party who did not make the initial selection may select a health care provider of his choice. Un- 
less the worker and employer otherwise agree, the party seeking such a change shall file a notice 
of the name and address of his choice of health care provider with the other party at least ten days 
before treatment from that health care provider begins. The director shall adopt rules and regula- 
tions governing forms, which employers shall post in conspicuous places, to enable this notice to be 
promptly and efficiently provided. This notice may be filed on or after the fiftieth day of the sixty- 
day period set forth in Subsection B of this section. 

D. Ifa party objects to the choice of health care provider made pursuant to Subsection C of this 
section, then he shall file an objection to that choice pursuant to Subsection E of this section with 
a workers' compensation judge within three days from receiving the notice. He shall also provide 
notice of that objection to the other party. If the employer does not file his objection within the 
three-day period, then he shall be liable for the cost of treatment provided by the worker's health 
care provider until the employer does file his objection and the workers’ compensation judge has 
rendered his decision as set forth in Subsection F of this section. If the worker does not file his ob- 
jection within the three-day period, then the employer shall only be liable for the cost of treatment 
from the health care provider selected by the employer, subject to the provisions of Subsections E, 
F and G of this section. Nothing in this section shall remove the employer's obligation to provide 
reasonable and necessary health care services to the worker so long as the worker complies wand 
the provisions of this section. 

EK. Ifthe worker or employer disagrees with the anal of the health care provider of the St 
party at any time, including the initial sixty-day period, and they cannot otherwise agree, then 
he shall submit a request for a change of health care provider to a workers' compensation judge. 
The director shall adopt rules and regulations governing forms, which employers shall post in 
conspicuous places, to submit to a workers' compensation judge a request for change of a health 
care provider. 

F. The request shall state the reasons for the request and may state the applicant's choice for 
a different health care provider. The applicant shall bear the burden of proving to the workers' 
compensation judge that the care being received is not reasonable. The workers' compensation 
judge shall render his decision within seven days from the date the request was submitted. If the 
workers' compensation judge grants the request, he shall designate either the applicant's choice of 
health care provider or a different health care provider. 

G. Ifthe worker continues to receive treatment or services from a health care provider rejected 
by the employer and not in compliance with the workers' compensation judge's ruling, then the 
employer is not required to pay for any of the additional treatment or services provided to that 
worker by that health care provider. 

H. In all cases where the injury is such as to permit the use of artificial members, including 
teeth and eyes, the employer shall pay for the artificial members. | 


History: 1953 Comp., § 59-10-19.1, enacted by Laws ANNOTATIONS 
1959, ch. 67, § 27; 1963, ch. 269, § 3; 1965, ch. 252, § 4; 
1971, ch, 261, § 5; 1973, ch. 240, § 9; 1977, ch.275,§3; |. GENERAL CONSIDERATION. 
1987, ch. 235, § 21; 1990 (2nd S.S.), ch. 2, § 20. I, SELECTION OF PROVIDER. 
The 1990 (2nd S.S.) amendment, effective January 1, Tl. MEDICAL BENEFITS. 
1991, inserted "selection of health care provider" in the | IV. ARTIFICIAL MEMBERS, 
section catchline, rewrote Subsections A and B, added “ RAL 
Subsections C to G, and redesignated former Subsection ees ES eae 
C as Subsection H, substituting "pay for" for "furnish" Purpose. — This section mandates that an employer 
therein. will provide an injured worker reasonable and necessary 


health care services and establishes the procedures by 
which the worker's health care provider is selected and 


1464 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


52-1-49 


changed. City of Albuquerque v. Sanchez, 1992-NMCA-038, 
113 N.M. 721, 832 P.2d 412, 

Provisions of the act are remedial in nature and 
must be construed liberally, Montoya v. Anaconda Mining 
Co., 1981-NMCA-118, 97 N.M. 1, 635 P.2d 1323, 

Strained construction proscribed. — The Work- 
men's (Workers') Compensation Act is remedial in nature 
and its language is to be liberally construed, but a strained 
construction is proscribed. Those rights and remedies can 
only be received when specified by statute. Armstrong 
v. Stearns-Roger Elec, Contractors, 1982-NMCA-177, 99 
N.M. 275, 657 P.2d 131 (decided under former law). 

Right to payment for medical and hospital ex- 
penses is substantive right and must be measured 
by the provisions of the act in force at the time the 
cause of action accrues. Noffsker v. K. Barnett & Sons, 
1963-NMSC-156, 72 N.M. 471, 384 P.2d 1022. 

Benefits payable as result of an injury. — In ender 
for medical benefits to be payable as a result of an "in- 
jury" sustained by the worker within the contemplation 
of this section, the injury must be of such nature that any 
"impairment" which may result therefrom would be com- 
pensable under 52-1-24 NMSA 1978. Douglass v. State, 
1991-NMCA-041, 112 N.M. 188, 812 P.2d 1331, cert. de- 
nied, 112 N.M. 77, 811 P.2d 576. 

No retroactive effect to amendment increasing 
medical benefits. — To give the amendment increasing 
the maximum allowable medical benefits under. work- 
men's (workers') compensation a retroactive effect would 
-alter a substantial term of the contract existing between 
employer and employee at the time of injury, contrary to 
the constitutional provisions prohibiting impairment of 
contracts. Noffsker v. K. Barnett & Sons, 1963-NMSC-156, 
72 N.M. 471, 384 P.2d 1022. 

Services incident to and concomitant part of com- 
pensable injury. — The medical and surgical treatment 
which the employee is entitled to receive by former 59-10- 
19, 1953 Comp., is incidental to and a concomitant part 
of a compensable injury for which the employer is liable 
under the act; and the employer is only liable for such ser- 
vices where the employee would be entitled to compensa- 
tion. State ex rel. Gibbins v. Dist. Ct., 1958-NMSC-118, 65 
N.M. 1, 330 P.2d 964 (decided under former law). 

Statute does not require such causal connection 
between industrial accident suffered by employee in 
1960 and surgery performed on employee in 1963, but re- 
quired that the medical and surgical attention be reason- 
ably necessary not exceeding former maximum five-year 
period. Mirabal v. Robert E. McKee, Gen. Contractor, Inc., 
1966-NMSC-259, 77.N.M. 213, 421 P.2d 127. 

Award of medical expenses is properly made 
despite absence of finding of disability. DiMatteo v. 
County of Dona Ana, 1985-NMCA-099, 104 N.M. 599, 725 
P.2d 575. 

"Furnish" requires more than a passive willingness 
to respond to a demand. Garcia v. Genuine’ Parts Co., 
1977-NMCA-007, 90 N.M. 124, 560 P.2d 545, cert. denied, 
90 N.M. 254, 561 P.2d 1347; Trujillo v. Beaty Elec. Co., 
1978-NMCA-021, 91 N.M. 533,.577 P.2d 431. 

Employer not precluded from investigation to 
avoid liability. — Employer who failed to point to any 
action taken by them by way of inquiry into the necessity 
of surgery performed on employee could not argue that 
they were precluded from making an adequate investiga- 
tion and avoid liability. Mirabal v. Robert E. McKee, Gen. 
Contractor, Inc; 1966-NMSC-259, 77 N.M. 213, 421 P.2d 
127. 

Medical tebeinieny as basis for conclusion that 
disability result of accident. — Despite conflicts be- 
tween the experts, the testimony of claimant's doctor 
revealed a sufficient basis for the conclusion that claim- 
ant's disability resulted from the accident, and that sur- 
gery was necessary, where he testified that he received 
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from the claimant.a history of the accident and a history 
of pain since the accident, that the conservative therapy 
employed by other physicians for over one year had not 
improved the claimant's condition, that in surgery ab- 
normal intervertebral disc tissue was removed from the 
claimant, and that after surgery the claimant's progno- 
sis had improved considerably. Provencio v. N.J. Zinc Co., 
1974-NMCA-048, 86 N.M. 538, 525 P.2d 898, cert. denied, 
86 N.M. 528, 525 P.2d 888. 

Adequate provision where workman (worker) 
both employer and employee. — Where the workman 
(worker) was both employer and employee, and after sus- 
taining an injury during the course of his employment, 
was admitted to the hospital for surgery and other medi- 
cal treatment, giving notice to his insurer which then un- 
dertook its obligation to pay medical expenses as well as 
compensation, it was held that under these circumstances 
the employer did make provisions for and furnish hospital 
and medical facilities to the employee within the meaning 
of the section, since the. employer, through its insurance 
company, paid the employee's medical bills, which was all 
that was necessary under the circumstances. Security Ins. 
Co. v. Chapman, 1975-NMSC-052, 88 N.M. 292, 540 P.2d 
222. : 

Payments by insurer to employee presumed for 
original injury where there was no court determination 
as to the compensation award or as to whether the com- 
pensation paid by the insurer was for the original injury 
or for an alleged aggravation caused by an alleged im- 
proper blood transfusion, and the employer's insurer paid 
the employee benefits which were less than a total perma- 
nent award (paying him for a period and then discontinu- 
ing payments) altogether, without a release having been 
obtained, the employee neither giving an election in writ- 
ing as required by this section nor filing suit against the 
employer for additional workmen's (workers') compensa- 
tion benefits for the alleged malpractice, but instead elect- 
ing to sue the physicians, technicians and ‘hospital; then 
under the facts, any payments made by the insurer to the 
employee must be presumed to be benefits for his original 
injury, and it was not entitled to reimbursement from the 
employee where he settled with the hospital and doctors. 
Security Ins. Co. v. Chapman, 1975-NMSC-052, 88 N.M. 
292, 540 P.2d 222. 

Employer not required to furnish care for tor- 
tious acts of doctor. — This section nowhere requires 
the employer to furnish either compensation or medical 
or hospital care for the employee as a result of the inju- 
ries he sustained by reason of subsequent tortious act of 
the doctors or the hospital. Security Ins. Co, v. Chapman, 
1975-NMSC-052, 88.N.M. 292, 540 P.2d 222. 

Applicability of uncontradicted medical _ testi- 
mony rule. — The uncontradicted medical testimony 
rule, which is a limited, exception to the trial court's dis- 
cretion to weigh expert testimony and discard such tes- 
timony where it is deemed unreliable in light of other 
evidence, does not apply to medical testimony elicited on 
the, reasonableness and necessity of plaintiffs medical 
treatments, which was fully rebuttable. Graham v. Pres- 
byterian Hosp. Ctr., 1986-NMCA-064, 104 N.M. 490, 723 
P.2d 259. 

Testimony of physician who is not qualified as a 
treating health care provider and who is not autho- 
rized to provide an independent medical examination 
pursuant to Section 52-1-51 NMSA 1978 is in admissible. 
Grine v, Peabody Natural Res., 2006-NMSC-031, 140 N.M. 
30, 139 P.3d 90, 

Increased mortgage debt. — This section does not re- 
quire worker's increased mortgage debt to be paid as med- 
ical care. Jackson v. K & M.Constr,, 2004-NMCA-082, 136 
N.M. 94, 94 P.3d 837, cert. denied, 2004-NMCERT-007, 
136 N.M. 452, 99 P.3d 1164. 
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Medical marijuana. — The Workers’. Compensation 
Act authorizes reimbursement for medical marijuana, Vi- 
alpando v, Ben's Auto. Servs,, 2014- it Nod 084, cert. de- 
nied, 2014-NMCERT-007. 

Where worker sustained a low back i injury that resulted 
in numerous ‘surgical procedures and in severe chronic 
pain that. was debilitating; worker's health care provid- 
ers certified that medical marijuana was reasonable and 
necessary for worker's treatment; and worker qualified to 
participate in the medical'cannabis program authorized 
by the Lynn and Erin Compassionate Use Act, 26-2B-1 
NMSA 1978 et seq., the Workers’ Compensation Act re- 
quired the employer and the insurer to reimburse worker 
for medical marijuana used pursuant to the Lynn and 
Erin Compassionate Use Act. Vialpando v, Ben's Auto, 
Servs., 2014-NMCA-084, cert. denied, 2014-NMCERT-007. 

Reasonable and necessary health care. — The 
Workers' Compensation Act requires an employer, after 
an injury to a worker, to provide the worker reasonable 
and necessary health care services from a health care pro- 
vider; conversely, an employer need not provide a worker 
with health care that is not reasonable and necessary. 
Maez v. Riley Industrial, 2015-NMCA-049, 

When medical marijuana is reasonable and neces- 
sary. — Where worker's doctor certified, pursuant to the 
Lynn and Erin Compassionate Use Act, 26-2B-1 NMSA 
1978 et seq., that worker has.a debilitating medical condi- 
tion and that the potential health benefits of the medical 
use of cannabis would likely outweigh the health risks for 
worker, and that other medical therapies have failed to 
relieve worker of his symptoms, the fact that.the health 
care provider adopted a treatment plan based on medical 
marijuana supports a conclusion that he believed medi- 
cal marijuana was a reasonable treatment for worker, and 
the fact that worker's doctor treated worker with. tradi- 
tional pain management, and that such treatment failed, 
clearly established that medical marijuana was necessary 
for worker's treatment because it would not be possible to 
carry out the treatment plan without medical marijuana, 
and lastly the certification required under the Lynn:and 
Erin Compassionate Use Act by a person licensed in New 
Mexico to prescribe and administer controlled substances 
is the functional equivalent of a prescription; evidence in 
the record as a whole does not support the worker's com- 
pensation judge's conclusion that medical marijuana was 
not reasonable and necessary medical care. Maez v, Riley 
Industrial, 2015-NMCA-049. 


IT. SELECTION OF PROVIDER. 


Proof that second selection provider's care is 
unreasonable is required for change provider, — 
Where employer made the initial selection of a health care 
provider; worker made the second selection; employer did 
not object to the second selection; when the second pro- 
vider died, employer did not object to worker's choice of 
a replacement provider; ‘a year later, worker selected an- 
other or fourth provider and employer objected; worker 
filed a formal request with the workers' compensation 
judge to allow a change of provider; and at the hearing 
on the request, worker did not present any testimony or 
documentary evidence to show that the replacement pro- 
vider's care was unreasonable or request an evidentiary 
hearing, the workers’ compensation judge erred by allow- 
ing worker to change providers. Chavez v. City of Albu- 
querque, 2010-NMCA-022, 147 N.M. 741, 228 P.3d 626, 

The uninsured employer's fund does not have 
the authority to act as either an employer or a worker 
with respect to the selection of a health care provider 
and does not have authority to select or change a health 
care provider. Johnson v. Hoyt & Son Tree Service, 
2007-NMCA-072, 141 N.M. 849, 161 P.8d 894. 


WORKERS' COMPENSATION 


52-1-49 


Worker may select physician. — The statute now 

allows a choice under the procedure outlined, but the 
worker must nevertheless establish that the services were 
"reasonable and necessary" in order to hold the employer 
to be financially responsible for the payment of such ser- 
vices. Vargas v, City of Albuquerque,:1993-NMCA-136, 116 
N.M. 664, 866 P.2d 392. 
Obligation to pay costs of doctor of employee's 
choice. — Where the workman (worker) declined a di- 
rect offer of medical services of a doctor of the employer's 
choice and sought treatment on his own, the employer is 
under no obligation to pay the workman's (worker's) doc- 
tor. Tafoya v. S & S Plumbing Co., 1981-NMCA-150, 97 
N.M. 249, 638 P.2d 1094, cert. denied, 98 N.M. 50, G44 Pad 
1039 (1982) (decided under former law). 

Employee's recovery for medical services bakes 
pendently incurred limited. — An injured employee 
may not recover for medical services independently in- 
curred by him unless the employer has failed to provide 
such services. Cardenas v. United Nuclear Homestake 
Partners, 1981-NMCA-117, 97 N.M. 46, 636 P.2d 317 (de- 
cided under former law), ’ 

' This state recognizes the existence of certain exceptions 
to the general rule limiting an employee's right to seek 
independent medical treatment at the employer's expense 
where the employer has indicated a willingness to: furnish 
such-treatment; these exceptions include situations where 
the employer, although passively expressing a willingness 


‘to furnish medical treatment, fails to do so in fact, where 


the employer has not actually refused medical services but 


‘has failed to make arrangements in advance and in cases 
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where the employer, although indicating a willingness to 
furnish medical and surgical aid, has failed to make suit- 
able arrangements for such care in cases of emergency. 
Montoya v. Anaconda Mining Co., 1981-NMCA-113, 97 
N.M. 1, 635 P.2d 1323 (decided under former law). 

Employee must give employer opportunity to fur- 
nish services. — An employee injured in a compensable 
job related accident may not ordinarily incur medical ex- 
penses for which an employer is to be held responsible 
under this section: without first giving the employer a 
reasonable opportunity to furnish such services. Mon- 
toya v, Anaconda Mining Co.; 1981-NMCA-113, 97 N.M. 
1, 685 P.2d 1823; Eldridge v, Aztec Well. Servicing:Co., 
1987-NMCA-042, 105 N.M. 660; 735 P.2d 1166, cert? de- 
nied, 105 N.M. 644, 7385 P.2d 1150. . 

Changing worker's health care provider. — This 

section establishes two methods for changing worker's 
health care provider. Under both, the initial selection is 
made by either the employer or the worker. The seélec- 
tion is valid for 60 days after the date of the worker's 
injury. After the 60-day period expires, the party that 
did not make the initial selection can notify the other 
party of his choice of a health care provider. City of Al- 
buquerque v. Sanchez, 1992-NMCA-038, 113 N.M. 721, 
832 P.2d.412. 
» If an employer makes the initial ealéctins) at the end 
of the 60-day period the worker can select a health care 
provider of his choice. Thus, a worker has unfettered dis- 
cretion: to choose his or her own-physician at that time 
without considering the reasonableness: of the existing 
care, City of Albuquerque v. Sanchez, 1992-NMCA-038, 
113 N.M. 721, 832 P.2d-412.. 

Both the worker and the employer have input into the 
selection of worker's health care provider, and either :can 
object to the selection made by the other, and obtain. re- 
view of the selection. City of Albuquerque v. Sanchez, 
1992-NMCA-038, 113 N.M. 721, 882 P.2d 412. iy 

Subsection C does not provide:either party with an un- 
limited right to change employee's! health care provider; 
after. one change has. been made, subsequent changes 
can only be made upon a showing by the party seeking to 
make the change that the care being offered by the health 
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care provider is unreasonable. Chavez v. Intel Corp., 
1998-NMCA-175, 126 N.M. 335, 968 P.2d 1198. 

Worker changing health care provider. — Where 
employer was aware that worker was dissatisfied with 
the treatment of worker's first doctor and employer took 
worker to another doctor who referred worker to worker's 
second doctor, the second doctor was an authorized health 
care provider, even though worker did not give employer 
written notice of worker's change of doctors. Wagner -v. 
AGW Consultants, 2005-NMSC-016, 187 N.M. 734, 114 
P.3d 1050. 

Section allows each party to select health care 
provider. — This section must be read to allow the em- 
ployer and the worker each to make a selection of a health 
care provider at some point in a case. Grine v. Peabody 
Nat. Res., 2005-NMCA-075, 187 N.M. 649, 114 P.8d 329, 
rev'd on other grounds, 2006-NMSC-031, 140 N.M. 30, 139 
P.3d 190. 

Employer has right in first instance to select phy- 
sician or surgeon to care for injured employees, and the 
injured employee may not recover for medical services in- 
curred by him unless the employer has failed to provide 
such services. Valdez v. McKee, 1966-NMSC-102, 76 N.M. 
340, 414 P.2d 852. 

Question of right to choose doctor supplements 
section. — Section 52-4-1C NMSA 1978, insofar as it ad- 
dresses the question of a worker's right to choose his or 
her own doctor, supplements, rather than modifies, this 
section. Bowles v. Los Lunas Schs., 1989-NMCA-081, 109 
N.M. 100, 781:P.2d 1178 (decided under form law). 

Authority to select health care provider. — An 
employer has the right to select a treating health care 
provider for a worker even when the employer denies the 
worker's claim for benefits. Grine v. Peabody Natural Res,, 
2006-NMSC-031, 140 N.M. 30, 139 P.3d 190. 

Selection of health care provider. — If an employer 
has received proper notice of a worker's accident and fails 
to communicate its health care provider selection to the 
worker within a reasonable period of time, then the health 
care provider selected by the worker‘is the employer's ini- 
tial health care provider. Grine v. Peabody Natural Res., 
2006-NMSC-031, 140 N.M. 30, 139 P.3d 90. 

Presumption that employer selected the initial 
health care provider. — Where worker was taken to a 
rehabilitation hospital after receiving emergency treat- 
ment; employer had notice of worker's accident and autho- 
rized emergency treatment; neither worker nor employer 
selected the rehabilitation hospital as a health care pro- 
vider; employer did not communicate its choice of health 
care provider until, after eight weeks of treatment at the 
rehabilitation hospital, worker decided to change health 
care provider; and a Workers' Compensation Adminis- 
tration regulation provided that if the employer fails to 
communicate its decision as to which party will choose 
the initial health care provider, the employer is presumed 
to have selected the initial health care provider; the re- 
habilitation hospital was the initial health care provider 
and employer's evidence that employer had not selected 
the rehabilitation hospital as a health care provider did 
not rebut the presumption of the regulation that employer 
had selected the rehabilitation hospital. Howell v. Marto 
Electric, 2006-NMCA-154, 140 N.M. 737, 148 P.3d 823. 

Initial selection of health care provider must be 
made within a reasonable amount of time. — Where, 
following worker's work-related accident, employer's 
third-party administrator sent a letter to worker stat- 
ing that employer had decided to allow worker to choose 
the initial health care provider (HCP), the notice was 
valid because an employer may communicate the deci- 
sion to select the initial HCP or to permit the worker the 
selection by any method reasonably calculated to notify 
workers, and a letter from a third-party administrator 
communicating the employer's decision falls within this 
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criterion, but employer's delay of almost one month before 
providing notice was not a reasonable amount of time in 
which to give notice. Employer, therefore, failed to com- 
ply with the notice requirements and is deemed to have 
made the initial selection of HCP, Silva v. Denco Sales Co., 
2020-NMCA-012. 

Order denying objection to change not appeal- 
able. — A judge's order denying a request, or an objection, 
to change health care provider is not final and appealable 
when a claim for benefits is pending before the workers 
compensation administration. Kellewood v. BHP Minerals 
Int'l, 1993-NMCA-148, 116 N.M. 678, 866 P.2d 406. 

A judge's order denying a request, or an objection, to 
change health care provider is not final and appealable 
when a claim for benefits is pending before the workers 
compensation administration. Murphy v. Strata Prod. Co., 
2006-NMCA-008, 188 N.M. 809, 126 P.3d 1173. 


III. MEDICAL BENEFITS, 


Duty to provide attendant care. — The duty to pro- 
vide nursing services also includes necessary attendant 
care. St. Clair v. County of Grant, 1990-NMCA-087, 110 
N.M. 543, 797 P.2d 993. 

Evaluating need and cost of home health care. — 
In evaluating the need and cost of providing home health 
care, the fact finder must make an initial determination 
concerning the level and extent of care required by the 
worker. Home medical care may include a wide spectrum 
of services, including those of a registered nurse, licensed 
practical nurse, nurse's aide or assistant, and subprofes- 
sional nursing care, such as home health care aide or at- 
tendant, St. Clair v, County of Grant, 1990-NMCA-087, 
110 N.M. 548, 797 P.2d 993. 

Four criteria for determining whether an injured 
worker is entitled to workers' compensation benefits 
for home health care are: (1) the employer knows of the 
employee's need for medical attention at home as a re- 
sult of the industrial accident; (2) the medical attention 
is performed under the direction and control of a physi- 
cian, that is, a physician must state home nursing care 
is necessary as the result of the accident and must de- 
scribe with a reasonable degree of particularity the na- 
ture and extent of duties to be performed by the spouse; 
(3) the care rendered by the spouse must be of the type 
usually rendered only by trained attendants and beyond 
the scope of normal household duties; and (4) there is a 
means to determine with proper certainty the reasonable 
value of the services performed by the spouse. St. Clair 
v, County of Grant, 1990-NMCA-087, 110 N.M. 543, 797 
P.2d 993. 

Services must be reasonable and necessary. — The 
purpose of the 1991 amendment was to allow the worker 
some input into the choice of a health care provider, not 
to expand the employer's obligation to pay. Regardless of 
who selects the health care provider, the employer's obli- 
gation is limited by Subsection A to paying for "reasonable 
and necessary" health care services. Vargas v. City of Al- 
buquerque, 1993-NMCA-136, 116 N.M. 664, 866 P.2d 392. 

Treatment must be reasonable, adequate, and 
timely. — An employer is required under this section to 
provide appropriate "reasonable" and "adequate" medical 
treatment in a timely manner. Eldridge v. Aztec Well Ser- 
vicing Co., 1987-NMCA-042, 105 N.M. 660, 735 P.2d 1166, 
cert. denied, 105 N.M. 644, 735 P.2d 1150. 

Treatment to be reasonably necessary. — Medical 
treatment for which payment is sought in a compensation 
case must be shown to be reasonably necessary. DiMatteo 
v. County of Dona Ana, 1985-NMCA-099, 104 N.M. 599, 
725 P.2d 575. 

Bill for medical services rendered is prima facie 
proof of reasonableness, DiMatteo v. County of Dona 
Ana, 1985-NMCA-099, 104 N.M. 599, 725 P.2d 575. 
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Treatment held to be unnecessary. — Findings 
of a hearing officer that the installation of a hot tub in 
the claimant's home following his back injury was un- 
reasonable and medically unnecessary were supported 
by substantial evidence. Davis v. Los Alamos Nat'l Lab., 
1989-NMCA-023, 108 N.M. 587, 775 P.2d 1304, cert. de- 
nied, 108 N.M. 433, 773 P.2d 1240, 

The determination of whether medical marijuana 
use was reasonable and necessary medical care. 
— The Workers' Compensation Act (WCA), 52-1-1 NMSA 
1978 et seq., and the Lynn and Erin Compassionate Use 
Act, 26-2B-1 NMSA 1978 et seq., are two separate statu- 
tory schemes. The determinations of whether a worker 
is certified to participate in the New Mexico department 
of health medical cannabis program and whether medi- 
cal marijuana use is reasonable and necessary medical 
care under the WCA are not dependent on each other; 
the two determinations are made separately, at different 
times, and by different administrative authorities. Lewis 
v. American Gen. Media, 2015-NMCA-090. 

Where employer claimed that the evidence offered by 
worker's authorized health care provider was insufficient 
to support a finding of reasonable and necessary care, 
and that the workers' compensation judge (WCJ) improp- 
erly considered the certification of a second doctor, who 
had provided a certification for worker's use of medical 
marijuana under the Lynn and Erin Compassionate Use 
Act, 26-2B-1 NMSA 1978 et seq., but was not qualified 
to present testimony under the Workers' Compensation 
Act (WCA) because he was neither workers' authorized 
health care provider nor a health care provider authorized 
to perform an independent medical examination, the dis- 
trict court did not err in finding that the use of medical 
marijuana by worker constituted reasonable and neces- 
sary medical care that required reimbursement, because, 
although the administrative regulations promulgated by. 
the department of health pursuant to the Compassion- 
ate Use Act may require more than one certification for 
the condition of severe chronic pain, nothing in the WCA 
requires evidence from more than one health care pro- 
vider in order to establish the reasonableness and neces- 
sity of medical treatment. Lewis v. American Gen. Media, 
2015-NMCA-090. 

Sufficient evidence of reasonable and necessary 
health care services. — Where worker's authorized 
health care providers certified that worker suffered from 
severe chronic pain and that other treatment, including 
narcotic medications, had not worked, and that the ben- 
efits of medical marijuana would outweigh the risk of 
hyper doses of narcotic medications, there was sufficient 
evidence to support the workers' compensation judge's de- 
terminations that the use of medical marijuana by worker 
constituted reasonable and necessary medical care that 
required reimbursement. Lewis v. American Gen. Media, 
2015-NMCA-090. 

Section grants future medical services as mat- 
ter of right, if related to the compensable injury. Cha- 
vira v. Gaylord Broad. Co., 1980-NMCA-154, 95 N.M. 267, 
620 P.2d 1292, cert. denied, 95 N.M. 299, 621 P.2d 516, 
overruled on other grounds by Chapman v. Jesco, Inc., 
1982-NMCA-144, 98 N.M. 707, 652 P.2d 257. 

To the extent that Hermandez v, Mead Foods, Inc., 
1986-NMCA-020, 104 N.M. 67, 716 P.2d 645 implies that 
a court can decide now that.a claimant will never suffer 
a relapse of a compensable injury and never be entitled 
to future medical benefits, it is incorrect and not to be 
followed. Sierra Blanca Sales Co. v, Newco Indus., Inc., 
1975-NMCA-118, 88 N.M. 472, 542 P.2d 52. 

Where there was an accidental injury arising out of and 
in the course of employment, where there is a claim for 
current and past medical benefits together with a claim 
for unspecified and unspecifiable future medical benefits, 
and where the court finds that the defendants are not 
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liable for the past and current medical expenses, either 
because plaintiff has fully recovered or because plaintiff is 
faking pain or for whatever reason, the court may dismiss 
the main part of the claim with prejudice, but it cannot 
dismiss the claim for future medical. benefits with preju- 
dice. Graham v. Presbyterian Hosp. Ctr., 1986- NMCA- 064, 
104 N.M. 490, 723 P.2d.259. 

Because the trial court cannot practically determine the 
worker's future medical needs at the time of entry of a 
judgment finding disability, this section authorizes entry 
of a judgment directing the payment of a worker's reason- 
able and necessary future medical expenses and invests 
the court with continuing jurisdiction to enforce such or- 
ders. St. Clair v. County of Grant, 1990-NMCA-087, 110 
N.M. 548, 797 P.2d 993. 

No authority for present award of future medical 
expenses, — The Workmen's (Workers') Compensation 
Act contains neither authorization nor suggestion for a 
present award of future medical expenses and temporary 
disability benefits where the claimant refuses the present | 
administration of such treatment and it is only specula- 
tive whether the treatment will ever be undertaken in the 
future. Dudley v, Ferguson Trucking Co., 1956-NMSC-052, 
61 N.M. 166, 297 P.2d 318 (decided under former law). 

Nothing in this section, or in any other section of the 
Workmen's (Workers') Compensation Act, suggests 
that the injured employee may presently recover judg- 
ment against the employer, or the insurer, for medical 
expenses which may at some time in the future prove 
necessary as a result of the injury. Hales v. Van Cleave; 
1967-NMCA-006, 78 N.M. 181, 429 P.2d 379, cert. de- 
nied, 78 N.M. 198, 429 P.2d 657; Gearhart v. Eidson Metal 
Prods,, 1979-NMCA-019, 92 N.M..763, 595 P.2d 401, 

Medical benefits not limited by other section. — 
It was not the intention of the legislature to make the 
medical benefits provided under this section subject to 
the limitations of 52-1-30 NMSA 1978. Valdez uv. McKee, 
1966-NMSC-102, 76 N.M. 340, 414 P,2d 852. 

Burden is on claimant to show reasonableness of 
services of a doctor, however proof of a bill from a doc- 
tor for services rendered is considered sufficient as prima 
facie proof of reasonableness, Scott v. Transwestern Tank- 
ers, Inc., 1963-NMSC-205, 73 N.M. 219, 387 P.2d 327. 

Burden is on claimant to show reasonableness of 
spousal home medical and attendant care, — In order 
to recover an award for spousal home medical and atten- 
dant care, plaintiff has the burden of persuasion that the 
medical expenses were reasonably necessary and that the 
spouse has the requisite skill or training to provide such 
services, St. Clair v, County of Grant; 1990-NMCA-087, 
110 N.M. 543, 797 P.2d 993, 

Expert medical testimony required to estab- 
lish need. — Determination of whether plaintiff is in 
need of home medical care or attendant care, as in the 
case of other medical expenses, must be established by 
expert medical testimony, St. Clair v. County of Grant, 
1990-NMCA-087, 110 N.M. 543, 797. P.2d 993, 

In fixing the amount. of. compensation payable for home 
nursing services rendered by a spouse, it is improper to 
award an hourly amount for nursing services equivalent 
to that normally received by a registered nurse or LPN, 
unless there is expert medical testimony concerning the 
necessity for providing that specific type of care, and that 
the training and experience of the person performing such 
services is equivalent to that which would be provided by a 
registered nurse, LPN, or nurse's aide,.St. Clair v, County of 
Grant, 1990-NMCA-087, 110 N.M. 543, 797 P.2d 993. 

Claimant was not required to apply to district 
court prior to receiving additional medical and sur- 
gical services not exceeding former $1,500 limit. Mirabal 
v, Robert E. McKee, Gen. Contractor, Inc., 1RG6-NMSE: 259, 
77 N.M, 213, 421 P.2d 127, 
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Plaintiff was not required to utilize his own pri- 
vate insurance to pay for injury which arose out of and 
in the course of his employment, since defendants could 
not shift the burden when by law they were the respon- 
sible parties; and by giving only a qualified authorization 
for surgery, limited in dollar amount, defendants were in 
effect denying plaintiff the reasonably necessary medical 
and surgical attention to which he had a statutory right. 
Bennett v. Lane Plumbing Co., 1976-NMCA-122, 89 N.M. 
790, 558 P.2d 59: 

No reimbursement for travel expenses. — The trial 
court concluded that plaintiff is not-entitled to reimburse- 
ment for travel expenses in making trips from Duncan, 
Arizona, where he moved with his parents after his injury 
and his release from the hospital, to\Silver City, New Mex- 
ico and return, and from Duncan to“T'ucson and return. 
Hales v. Van Cleave, 1967-NMCA-006, 78 N.M. 181, 429 
P.2d 879, cert. denied, 78 N.M. 198, 429 P.2d 657. 

Reasonable travel expenses necessarily incurred 
in receiving medical treatment come within the lan- 
guage of Subsection A, Gonzales v. Bates Lumber Co., 
1981-NMCA-052, 96 N.M. 422, 631 P.2d 328. 

Nursing care provided by spouse. — Wife was prop- 
erly compensated for 24-hour, semi-skilled nursing care 
she provided to her husband, based on an hourly rate. 
Shadbolt v. Schneider, Inc., 1985-NMCA-086, 103 N.M. 
544, 710 P.2d 738, cert. quashed, 104 N.M. 632, 725. P.2d 
832 (1986), 

Claimant must show expenditures were justified 
from medical standpoint, were of reasonable amount, 
and that some request or demand, however informal, 
was made upon the employer or insurer to provide the 
articles or services. Dudley v. Ferguson Trucking Co., 
1956-NMSC-052, 61 N.M. 166, 297 P.2d 318 (decided un- 
der former law). 

Once employer provides for medical services and 
offers those services to workman (worker), the em- 
ployer is not liable for services other than those offered 
absent a demand or request for the additional services. 
But where the employer terminates the services previ- 
ously offered, the employer at that point has failed to pro- 
vide such services, and thereafter, no request or demand 
for further services is necessary. Provencio v. NJ. Zinc Co,, 
1974-NMCA-048, 86 N.M. 538, 525 P.2d 898, cert. denied, 
86 N.M. 528, 525 P.2d 888. 

Limitation of adequate services. — Once the em- 
ployer provides for medical services, which are reason- 
ably necessary, and offers those services to the workman 
(worker), the employer is not liable for services other than 
those offered. Salcido v, Transamerica Ins. Group, Inc., 
1983-NMCA-097, 102 N.M. 344, 695 P.2d 494, rev'd on 
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Trial court cannot restrict or terminate substan- 
tive right to payment for continuing medical and sur- 
gical attention for an injury. Gearhart v, Hidson Metal 
Prods., 1979-NMCA-019, 92 N.M. 763, 595 P.2d 401. 

Supplemental medical bills. — If a supplemental 
medical bill reflects therapy to the same parts of the body 
as a previous bill admitted into evidence, then, absent a 
showing of anew injury or complication unrelated to the 
accidental injury, the trial court should accept the supple- 
mental bill as prima facie proof of a reasonable and nec- 
essary medical expense. Pritchard v, Halliburton Servs., 
1986-NMCA-018, 104 N.M. 102, 717 P.2d 78, cert. denied, 
103 N.M. 798, 715 P.2d 71. 

Where plaintiff's testimony on cross-examination 
cast doubt on her credibility, including her credibility 
with her doctors, substantial evidence supported the find- 
ing that the treatments and procedures in question were 
not necessary and, hence, not compensable. Graham v. 
Presbyterian Hosp. :Cir., 1986-NMCA- 064, 104 N.M. 490, 
723 P.2d 259. 

‘Finding that defendants made provision for ad- 
equate treatment which was supported by substantial 
evidence would not: be disturbed on appeal. Gregory v. 
Eastern N.M. Univ., 1970-NMCA-018, 81 N.M. 236, 465 
P.2d:615: 

Employer's failure to provide services. — In the 
event of the employer's failure to provide services in ac- 
cordance with the statutory standard, the worker may 
seek the services of another health provider and require 
the employer to pay for such services, provided such 
treatment is related to the injury and is reasonable and 
necessary. The question of whether the employer has 
provided services in accordance with that standard is 
ordinarily a question of fact and depends on the circum- 
stances of the particular case. Bowles v. Los Lunas Schs., 
1989-NMCA-081, 109 N.M, 100, 781 P.2d 1178, cert de- 
nied, 109 N.M. 131, 782 P.2d 384. 

Motion seeking modification of prior award. 
— A motion seeking to retroactively modify a prior . 
award of medical benefits must also satisfy the require- 
ments of Rule 1-060 NMRA, St. Clair v. County of Grant, 


1990-NMCA-087, 110 N.M. 543, 797 P.2d 993. 


other grounds, 1985-NMSC-002, 102 N.M. 217, 693 P.2d 


583. 

Failure to provide adequate services. — When com- 
pany doctors ignore diagnostic information and fail to ad- 
vise either the patient or the patient's employer of a con- 
dition requiring attention, the employee is not afforded 
adequate medical services. Sedillo v, Levi-Strauss Corp., 
1982-NMCA-069, 98.N.M. 52, 644 P.2d 1041, cert. denied, 
98 N.M. 336, 648 P.2d 794. 

Plaintiff is entitled to reasonable future medi- 
cal expenses, beyond the date of the last termination of 
compensation payments. Ideal Basic Indus., Inc. v. Evans, 
1978-NMSC-020, 91 N.M. 460, 575 P.2d 1345. 

Obligation for payment for medical treatment is 
to workman (worker), not to physician. — Although 
the Workmen's (Workers') Compensation Act imposes the 
obligation for payment of reasonable medical treatment 
to an injured workman (worker) on the employer-insurer, 
that obligation is to the workman (worker), not to the 
treating physician. Speer v. Cimosz, 1982-NMCA-029, 97 
N.M. 602, 642 P.2d 205, cert. denied sub nom, N.H. Ins, 
Group.v. Speer, 98 N.M. 50, 644 P.2d 1039. 


TV, ARTIFICIAL MEMBERS. 


Obligation to furnish artificial member. — Subsec- 
tions A and B involve only the employer's obligation to fur- 
nish medical, surgical and hospital services. The language 
"the employer shall furnish all reasonable surgical, medi- 
cal...and hospital services and medicine" is not broad 
enough in scope to include the obligation to furnish an 
artificial member, The term "services" is defined as any re- 
sult of useful labor which does not produce a tangible com- 
modity. Cromer v. J.W. Jones Constr. Co., 1968-NMCA-027, 
79 N.M. 179, 441 P.2d 219, overruled on other grounds by 
Schiller v. Southwest Air Rangers, Inc., 1975-NMSC-018, 
87 N.M. 476, 535 P.2d 1327. 

Cost of furnishing artificial members by em- 
ployer is not an item includable within the limitation ex- 
pressed in Subsection A, This interpretation accords with 
the view often expressed by the New Mexico supreme 
court, namely, that the workmen's (workers') compensa- 
tion statute is to be liberally construed in favor of the em- 
ployee. Cromer v. J. W. Jones Constr. Co., 1968-NMCA-027, 
79 N.M. 179, 441 P.2d 219, overruled on other grounds by 
Schiller v. Southwest Air Rangers, Inc., 1975-NMSC-018, 


87 N.M. 476, 535 P.2d 1327. 
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Cost of artificial member not limited. — It would 
appear proper that Subsection C is an exception to Sub- 
sections A and B and so treating Subsection C, the cost 
of obtaining an artificial member would not be includ- 
able in the limitation on medical expenditures in Subsec- 
tion A. Cromer v, J.W. Jones Constr, Co., 1968-NMCA-027, 
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79 N.M. 179, 441 P.2d 219, overruled on other grounds by 
Schiller v. Southwest Air Rangers, Inc., 1975-NMSC-018, 
87 N.M. 476, 535 P.2d 1327. 

The term "artificial member" does not include the 
entire cost of a wheelchair-accessible van..Fogleman v. 
Duke City Automotive Servs., 2000-NMCA-039, 128 N.M. 
840, 999 P.2d 1072, cert, denied, 129 N.M. 207, 4.P.3d 35. 

Training in use of artificial arm is to be consid- 
ered medical service and consequently would fall 
within Subsections A and B, subject to limitations as 
expenditure as set forth therein. Cromer v. J.W. Jones 
Constr. Co., 1968-NMCA-027, 79.N.M. 179, 441 P.2d 219, 
overruled on other grounds by Schiller v. Southwest Air 
Rangers, Inc., 1975-NMSC-018, 87 N.M. 476, 535 P.2d 
1827. 

Chiropractic treatment required. — An employer 
who is subject to the Workmen's (Workers') Compensation 
Act (Chapter 52, Article 1 NMSA 1978) is legally obligated 
under this section to provide chiropractic treatment to in- 
jured employees. 1978 Op. Att'y Gen. No. 78-06. 

Limitation of adequate services. — Once services 
are provided in an adequate form by the employer, he is 
under no further obligation. 1978 Op. Att'y Gen. No. 78- 
06, 

Subsections A and B to be construed together. — 
Subsections A and B deal with the same subject matter; 
thus, they are in pari materia and must be construed to- 
gether so as to give effect to the provisions of both. In ad- 
dition, these two subsections must be considered together 
and read as a whole, with all provisions considered in 


52-1-50. Repealed. 


Repeals, — Laws 1990 (2nd S.S.), ch. 2, § 151, repeals 
52-1-50 NMSA 1978, as amended by Laws 1989, ch. 
268, § 29, relating to vocational rehabilitation services, 
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relation to each other, in order to determine the legisla- 
tive intent. 1978 Op. Atte Gen. No, 78-06 (rendered under 
former law). 

Law reviews. — For comment, "Witnesses - Privileged 
Communications - Physician-Patient Privilege in Work- 
men's Compensation Cases," see 7 Nat. Resources J. 442 
(1967). 

For survey, "Workmen's Criapeinatieny! see 6 N.M. L. 
Rev. 413 (1976). 

For annual survey of New Mexico law relating to work- 
men's compensation, see 13'N.M.L. Rev. 495 (1983). 

For survey of 1990-91. workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 404, 435 to 445. 

Value of home services provided by victim's relative, 65 
A.L.R.4th 142. 

Workers' compensation: recovery for home service pro- 
vided by spouse, 67 A.L.R.4th 765. 

Workers' compensation: reasonableness of eniployee! s 
refusal of medical services tendered by employer, 72 
A.L.R.4th 905. 

Workers' compensation as covering cost of penile or sim- 
ilar implants related to sexual or reproductive activity, 89 
A.L.R.4th 1057. 

Employee’ s reimbursement for travel expenses in- 
curred in obtaining treatment of work-related injury, 36 
A.L.R.5th 225, 

99 C.J.S. Workmen's Compensation §§ 266 to 277, 


effective January 1, 1991. For provisions of former section, 
see 1990 Cumulative Supplement. For present compara- 
ble provisions, see 52-1-50.1 NMSA 1978, 


52-1-50.1. Rehiring of injured workers. 


A. If an employer is hiring, the employer shall offer to rehire the employer's worker who has 
stopped working due to an injury for which the worker has received, or is due to receive, benefits 
under the Workers' Compensation Act and who applies for his pre-injury job or modified job simi- 
lar to the pre-injury job, subject to the following conditions: 

(1) the worker's treating health care provider certifies that the worker is fit to carry out 
the pre-injury job or modified work similar to the pre-injury job without significant risk of rein- 


jury; and 


(2) the employer has the pre-injury job or modified work available. 
B. Ifan employer is hiring, that employer shall offer to rehire a worker who applies for any job 


that pays less than the pre-injury job and who has stopped working due to an injury for which he 
has received, or is due, benefits under the Workers' Compensation Act, provided that the worker 
is qualified for the job and provided that the worker's treating health care provider certifies that 
the worker is fit to carry out the job offered. Compensation benefits of a worker rehired prior to 
maximum medical improvement and pursuant to this subsection shall be reduced as provided in 
Section 52-1-25.1 NMSA 1978. 

C, As used in this section, "rehire" includes putting the injured worker back to active work, 
regardless of whether he was carried on the employer's payroll during the period of his inability 
to work, 

D. The exclusive remedy for a violation of the section shall be a fine as specified in Section 52- 
1-61 NMSA 1978. 


History: 1978 Comp., § 52-1-50.1, enacted by Laws 


Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 158 
1990 (2nd §.S.), ch, 2, § 21. 


Laws 1990 (2nd S.S.), ch. 2, § 21 effective January 1, 1991. 
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ANNOTATIONS 


Enforcement of section. — The workers' compensa- 
tion judge is, vested with the authority to order the em- 
ployer to find work for the injured worker, but any penalty 
must be levied by the director. Lucero v. City of Albuquer- 
que, 2002-NMCA-034, 132 N.M. 1, 48 P.8d 352, cert. de- 
nied, 131 N.M. 737, 42 P.3d 842, 

Failure to comply with this section may be rem- 
edied as an unfair claims processing practice under 
§2-1-50.1 NMSA 1978. Lucero v. City of Albuquerque, 
2002-NMCA-034, 1382 N.M. 1, 48 P.8d 352, cert. denied, 
131 N.M. 737, 42 P.3d 842. 

Vocational rehabilitation benefits. — Because 
worker failed to make a showing that she could not have 
received vocational rehabilitation to return to a job re- 
lated to her former employment, the judge erred in award- 
ing her the expenses of her college education as vocational 
rehabilitation benefits under former 52-1-50 NMSA 1978, 
Murphy.v. Duke City Pizza, Inc., 1994-NMCA-085, 118 
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Benefits not subject to statutory limitation pe- 
riod, — Like medical benefits, vocational rehabilitation 
benefits are not subject to the statute of limitations con- 
tained in Section 52-1-31A NMSA 1978. The limitations 
imposed on the receipt of vocational rehabilitation ben- 
efits were only those contained in former Section 52-1-50 
NMSA 1978 (now repealed). Benavidez v. Bloomfield Mun. 
Sch., 1994-NMCA-023, 117 N.M. 245, 871 P.2d 9. 

Applicability of Section 52-1-25.1 NMSA 1978, — 
The final sentence of Subsection B adjusts compensation 
benefits prior to maximum medical improvement for a 
worker who has been "rehired." The explicit terms of the 
sentence apply only when the worker is actually employed 
by the employer. Yet, Section 52-1-25.1 NMSA 1978 ap- 
plies so long as the worker is offered the position, even 
if the worker does not accept and become rehired. The fi- 
nal sentence of Subsection B was not intended to repeal 
or limit Section 52-1-25.1 NMSA 1978. Jeffrey v. Hays 
Plumbing & Heating, 1994-NMCA-071, 118 N.M. 60, 878 
P.2d 1009. 


N.M. 846, 881 P.2d 706, cert. denied, 118 N.M. 430, 882 


Pod 21 Law reviews. — For survey of 1990-91 workers' com- 


pensation law, see 22 N.M.L. Rev. 845 (1992). 


§2-1-51, Physical examinations of worker; independent medical 
examination; unsanitary or injurious practices by worker; 
testimony of health care providers. 


A. In the event of a dispute between the parties concerning the reasonableness or neces- 
sity of medical or surgical treatment, the date upon which maximum medical improvement was 
reached, the correct impairment rating for the worker, the cause of an injury or any other medi- 
cal issue, if the parties cannot agree upon the use of a specific independent medical examiner, 
either party may petition a workers' compensation judge for permission to have the worker 
undergo an independent medical examination. If a workers' compensation judge believes that 
an independent medical examination will assist the judge with the proper determination of any 
issue in the case, including the cause of the injury, the workers' compensation judge may order 
an independent medical examination upon the judge's own motion. The independent medical 
examination shall be performed immediately, pursuant to procedures adopted by the director, by 
a health care provider other than the designated health care provider, unless the employer and 
the worker otherwise agree. 

B. In deciding who may conduct the independent medical examination, the workers’ compen- 
sation judge shall not designate the health care provider initially chosen by the petitioner. The 
workers' compensation judge shall designate a health care provider on the approved list of persons 
authorized by the committee appointed by the advisory council on workers' compensation to create 
that list. The decision of the workers' compensation judge shall be final. The employer shall pay for 
any independent medical examination. 

C.. Only a health care provider who has treated the worker pursuant to Section 52-1-49 NMSA 
1978 or the health care provider providing the independent medical examination pursuant to this 
section may offer testimony at any workers' compensation hearing concerning the particular in- 
jury in question. ) 

D. If, pursuant to Subsection C of Section 52-1-49 NMSA 1978, either party selects a new 
health care provider, the other party shall be entitled to periodic examinations of the worker by 
the health care provider the other party previously selected. Examinations may not be required 
more frequently than at six-month intervals; except that upon application to the workers' com- 
pensation judge having jurisdiction of the claim and after reasonable cause therefor, examinations 
within six-month intervals may be ordered. In considering such applications, the workers' compen- 
sation judge shall exercise care to prevent harassment of the claimant. 

E, If an independent medical examination or an examination pursuant to Subsection D of 
this section is requested, the worker shall travel to the place at which the examination shall be 
conducted, Within thirty days after the examination, the worker shall be compensated by the 
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employer for all necessary and reasonable expenses incidental to submitting to the examination, 
including the cost of travel, meals, lodging, loss of pay or other like direct expense, but the amount 
to be compensated for meals and lodging shall not exceed that allowed for nonsalaried public of- 
ficers under the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

F. No attorney shall be present at any examination authorized under this section. 

G. Both the employer and the worker shall be given a copy of the report of the examination of 
the worker made by the independent health care provider pursuant to this section. 

H._ If a worker fails or refuses to submit to examination in accordance with this section, the 
worker shall forfeit all workers' compensation benefits that would accrue or become due to the 
worker except for that’ failure or refusal to submit to examination during the period that the 
worker persists in such failure and refusal unless the worker is by reason of Henbiliy unable to 
appear for examination. 

_I. Tfany worker persists in any unsanitary or injurious practice that taiids to imperil, nei ba or 
impair the worker's recovery or increase the worker's disability or refuses to submit to such medi- 
cal or surgical treatment as is reasonably essential to promote the worker's recovery, the workers' 
compensation judge may in the judge’ s discretion reduce or suspend the workers' compensation 
benefits. 


History: Laws 1929, ch. 113, § 19; C.S. 1929, § 156- reopen its award for, disability and. to suspend or reduce 
119; 1941 Comp., § 57-920; Laws 1947, ch. 109, § 1; the amount awarded by reason of claimant's refusal to 
1958 Comp., § 59-10-20; Laws 1986, ch. 22, § 17; 1987, undergo proposed surgery to reduce the percentage of his 
ch, 235, § 23; 1989, ch. 263, § 30; 1990 (2nd. S.S.), ch. 2, disability. Fowler v. W.G, Constr, Co., 1947-NMSC-049, 51 
§ 22; 2005, ch. 150, § 1; 2013, ch. 184, § 4. N.M. 441, 188 P.2d 160 (decided under former law). 

The 20138 amendment, effective July 1, 2013, allowed Six-month review right is limited to employers 
all parties to obtain a periodic examination of:the worker under the unambiguous terms of Subsection D of this sec- 
from a health care provider of choice; and in Subsection tion, Flores: v,.J.B. Henderson Constr., 2003-NMCA-116, 
D, in the first sentence, after "by the, health care provider 134 N.M. 364,76 P.8d 1121, 
the", deleted "worker" and added "other party". Questions of law and fact. — While this section ap- 

The 2005 amendment, effective July 1, 2005, provided pears to be generally recognized and applied, there is of 
in Subsection A that in the event of a dispute concern- course some variation in its application. Where the evi- 
ing the reasonableness of necessity of treatment, the date dence is. undisputed on the issue, the question becomes 
upon which maximum medical improvement was reached, one of law; where there is a conflict in the evidence, it 
the correct impartment rating, the cause of an injury or is one of fact. Where a question of law is presented, the 
any other medical issue if the parties cannot agree upon courts may make a final determination of it, Where dis- 
a medical examiner, the parties may petition a worker's puted questions of fact. are present and undecided, it is 
compensation judge for permission to have the worker necessary to remand the case for further proceedings. 
undergo an independent examination and provides that if Rhodes v. Cottle Constr. Co., 1960-NMSC-130, 68 N. M. 18, 
a worker's compensation judge believes that an indepen- 357 P.2d 672 (decided under former law). 
dent medical examination will assist the judge with the Specific findings required. — Although worker's 
proper determination of any issue in the case, the judge compensation judge has discretion to reduce or suspend 
may order the examination upon the judge's own motion; benefits, the judge is required to make findings as to im- 
provided in Subsection D that if either party selects a new pairment and, if applicable, injurious practices by claim- 
health care provider, the other party shall be entitled to ant, and failure to do.so warrants.a remand with instruc- 
periodic examinations of the worker by the health care tions to make specific findings thereon. Chavarria uv, 
provider he previously selected; and provided in Subsec- ~ Basin Moving & Storage, 1999-NMCA-032, 127 N.M. 67, 
tion EK that if an independent medical examination or , 976P.2d 1019. 
examination pursuant to Subsection D is requested, then "Dispute concerning any. medical issue". — The 
the worker shall travel to the place of examination and phrase "dispute concerning any medical issue," in Subsee- 
that within thirty days, the worker shall be SOIADSEATES tion A encompasses, inter alia, any disagreement between 
by the employer. a worker's authorized health care. providers as to the ne- 

The 1990 (2nd SS.) emendiont effective Rattiore He cessity for conducting a specific test, medical procedure, 
1991, rewrote the section, including the catchline, to the or course of treatment for the worker. Gutierrez v. J & B 


extent that a detailed comparison would be impracticable. Mobile Homes, 1999-NMCA-007, 126 N.M. 494, 971 P2d 
1284 (decided under former law). 


ANN OTATIONS No application to dispute between employer and 

I. GENERAL CONSIDERATION. its health care provider. — Disputes regarding medi- 
Il. MEDICAL EXAMINATION. ~ cal issues that would allow for an independent medical 
Il]. REFUSAL OF TREATMENT. _ examination must be between, health care. providers; 
IV. UNSANITARY OR INJURIOUS PRACTICES. thus, a dispute between the employer and its selected 
V. EXPERT TESTIMONY. health care provider regarding the compensibility of the 
: - accident did not qualify. Ramirez v, IBP Prepared Foods, 
I, GENERAL CONSIDERATION. 2001-NMCA-036, 130 N.M. 559, 28 P.8d 1100, cert. denied, 


130 N.M, 459, 26 P.3d 103. 


Ch f health - 
(Workers') Compensation Act district court retains juris- der. actos aiviig ca RONAE Set as BGs 


diction after expiration of 30-day period during which is not final.and appealable. Murphy v. Strata Prod. Co. 
it generally retains jurisdiction over its judgments to 2006-NMCA-008, 138 N.M. 809, 126 P.3d 1173. ; 


Jurisdiction to reopen award, —'Under Workmen's 
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New Mexico license not required. — When the leg- 
islature used the phrase "health care provider as defined 
in Section 52-4-1," it was not referring solely to persons 
licensed in New Mexico. Coslett v. Third St. Grocery, 
1994-NMCA-046, 117 N.M. 727, 876 P.2d 656, cert. denied, 
117 N.M. 802,877 P.2d 1105. 

Retaining jurisdiction to change compensation 
after results of surgery. — Trial court did not err in di- 
recting that if appellant agreed, defendants should furnish 
operation to alleviate effects of residual disability and in 
retaining jurisdiction to increase compensation payments 
if justified after the results of the surgery could be ap- 
praised, as such an order was provided for in this section. 
Yanez v. Skousen Constr, Co., 1968-NMSC-034, 78 N.M. 
756, 438 P.2d 166, overruled on other grounds by Ameri- 
can Tank & Steel Corp. v. Thompson, 1977-NMSC-052, 90 
N.M. 5138, 565 P.2d 1030. 

Aggravation or extension of injury not compen- 
sable. — The rule requiring injured workmen to submit 
to surgical treatment reasonably essential to their recov- 
ery is but an adaptation of the familiar principle that ag- 
gravation or extension of an injury is not compensable, or 
that one may not recover for an aggravation of an injury 
caused by his own act. Evans v. Stearns-Roger Mfg. Co., 
253 F.2d 383 (10th Cir. 1958), 

Treating health care provider. — Physician who met 
with worker on one occasion for ten minutes more than 
sixteen months after worker's heart attack, after work- 
er's claim was denied and after worker filed a complaint 
for worker compensation benefits and who had worker's 
medical records, deposition and job description to review, 
did not qualify as a treating physician. Grine v. Peabody 
Natural Res., 2006-NMSC-031, 140 N.M. 30, 139 P.3d 90. 

Insufficient evidence of maximum medical im- 
provement where workers' compensation judge re- 
lied solely on inadmissible hearsay. — In a workers' 
compensation case, an independent medical examination 
report (IME), offered by an employer as evidence of the 
truth of the assertion that worker had reached maximum 
medical improvement (MMI) with an impairment rating 
of zero percent, constitutes hearsay subject to no excep- 
tions in the rule, statutes or regulations. The workers' 
compensation judge (WCJ) erred in admitting the IME 
and relying on it as the basis for determining that worker 
reached MMI with a zero percent impairment rating, and 
therefore, there was insufficient evidence in the record to 
support the WCJ's conclusions concerning workers' MMI 
and impairment rating. Valenzuela v. A.S, Horner, Inc., 
2016-NMCA-081, cert. denied. ° 


IL. MEDICAL EXAMINATION. 


Medical examination that discovers unknown 
work injuries. — A doctor who performs an independent 
medical examination pursuant to the parties' agreement 


WORKERS' COMPENSATION 


does not exceed the scope of his authority when he diag- » 


noses injuries not specifically identified in the agreement 
and concludes that they were caused by the on-the-job ac- 
cident and the worker is not precluded from seeking com- 
pensation for the newly diagnosed work injuries. Hall v, 
Carlsbad Supermarket/IGA, 2008-NMCA-026, 143 N.M. 
479, 177 P.3d 530. 

No authority for exam on judge's own motion. — 
A worker's compensation judge abused his discretion by 
determining that he could order an independent medical 
examination on his own motion based on his determina- 
tion that the medical record was confusing and that an 
independent examination would assist him in determin- 
ing the issues in the case. Ramirez v, IBP Prepared Foods, 
2001-NMCA-036, 130 N.M. 559, 28 P.3d 1100, cert. denied, 
130 N.M. 459, 26 P.3d 103. 

Discretion of workers' compensation judge. — 
Party seeking an order authorizing the conducting of an 
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independent medical examination must present evidence 
to show that the request is reasonably necessary; the 
workers' compensation judge is then invested with the 
discretion to determine whether, based upon the evidence 
presented, good cause exists for conducting the examina- 
tion. Gutierrez v. J & B Mobile Homes, 1999-NMCA-007, 
126 N.M. 494, 971 P.2d 1284. 

Ordered examination not improper where plain- 
tiff's attorneys involved in malpractice against doc- 
tor. — Where a certain doctor examined and evaluated 
plaintiff at the request of plaintiff's first attorney, who 
withdrew from the case at an early stage, and defendants 
deposed him, and subsequently on motion of the defen- 
dants, the trial court ordered a second examination by 
this doctor who then testified at trial over plaintiff's objec- 
tion, it was held that the reexamination and reevaluation 
was not improperly authorized by the trial court merely 
because plaintiffs attorneys at trial were involved in a 
medical malpractice action against the doctor, and the 
record did not show that the trial court abused its dis- 
cretion in so ordering. Escobedo v, Agriculture Prods, Co., 
1974-NMCA-0638, 86 N.M. 466, 525 P.2d 393, 

Motion for independent medical examination not 
timely. — Where worker filed a complaint on May 10, 
2007; trial was scheduled for January 25, 2008 and re- 
scheduled for May 21, 2008; defendants had knowledge of 
worker's medical expert's opinion as to causation as early 
as May 10, 2007; and on May 1, 2008, defendants filed a 
motion for an independent medical examination on the is- 
sue of causation, the workers' compensation judge prop- 
erly denied the motion because it was not timely. Baca v. 
Los Lunas Cmty. Programs, 2011-NMCA-008, 149 N.M. 
198, 246 P.3d 1070. 


II. REFUSAL OF TREATMENT, 


Suspension of benefits depends on whether re- 
fusal unreasonable. — Question of whether refusal to 
submit to medical treatment should result ina reduction 
or suspension of compensation turns on a determination 
of whether the refusal is unreasonable. Brooks v. Hobbs 
Mun. Schs., 1984-NMCA-088, 101 N.M. 707, 688 P.2d 25. 

Failure to perform home exercises. — Where 
worker, who injured worker's back and shoulder, failed to 
perform a home exercise program that had been planned 
as part of worker's therapy; and although two indepen- 
dent evaluators had recommended that worker perform 
a home exercise program to improve worker's recovery, 
worker's health care professionals had never prescribed 
a specific home exercise program, worker's failure to per- 
form a home exercise program was not an injurious prac- 
tice. Ruiz v. Los Lunas Pub, Sch,, 2018-NMCA-085, 

Refusal to undergo serious risk surgery not unrea- 
sonable. — Refusal to undergo major surgery which is at- 
tended by serious risk of life or to member of the body is not 
unreasonable and compensation should not be denied to 
injured workman (worker) on that account. Fowler v. W.G. 
Constr. Co,, 1947-NMSC-049, 51 N.M, 441, 188 P.2d 160. 

If the operation be of a major character and attended 
with serious risk to life or member, an injured em- 
ployee's refusal to submit to such operation is deemed 
not unreasonable, and compensation should not be de- 
nied on that account. Escobedo v. Agriculture Prods. Co., 
1974-NMCA-068, 86 N.M. 466, 525 P.2d 393; Evans v. 
Stearns-Roger Mfg, Co., 253 F.2d 383 (10th Cir, 1958), 

An employee may not be denied compensation because 
of his failure or refusal to accept medical treatment unless 
it be shown that such refusal was arbitrary and unrea- 
sonable, and this is a question of fact which must be sup- 
ported by substantial evidence. Escobedo v, Agriculture 
Prods, Co., 1974-NMCA-063, 86 N.M. 466, 525 P.2d 393. 

An employee may not be denied compensation because 
of his failure or refusal to accept medical treatment unless 
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it be shown that such refusal was arbitrary and unrea- 
sonable. Rhodes v. Cottle Constr. Co., 1960-NMSC-130, 68 
N.M. 18,857 P.2d 672. 

Before worker may be Poaitiellad to undergo se- 
rious medical or surgical treatment at the risk of 
suspension or reduction of his or her compensation, de- 
fendants must show the employability of the worker for a 
particular job or jobs following the successful treatment. 
Brooks v. Hobbs Mun. Schs., 1984-NMCA-088, 101 N.M. 
707, 688 P.2d 25. 

Showing necessary for court to reduce compen- 
sation. — Absent a showing that a repeat myelogram 
is essential to promote the plaintiff's recovery, the court 
cannot exercise its discretion in reducing or suspending 
the plaintiff's compensation where the plaintiff refused to 
submit to medical or surgical treatment. Aranda v, DA. & 
S. Oil Well Servicing, Inc., 1982-NMCA-035, 98 N.M, 217, 
647. P.2d 419, cert, denied, 98 N.M. 336, 648 P.2d 794, 

Refusal to lose weight not refusal of medical 
treatment. — Where testimony of several doctors in- 
dicates that it is not "reasonably essential" for a work- 
men's (workers') compensation claimant to lose weight 
in order to promote his recovery, the claimant's failure to 
lose weight does not constitute a refusal to receive medi- 
cal treatment such that compensation should be denied. 
Gonzales v. Bates Lumber Co.,; 1981-NMCA-052, 96 N.M, 
422, 631 P.2d 328, 

Right of refusal does not depend entirely on 
medical opinion, — This statute does not make the 
right of refusal to submit to medical treatment depend en- 
tirely upon medical opinion. Rhodes v, Cottle Constr. Co., 
1960-NMSC-130, 68 N.M. 18, 357 P.2d 672. 

The question whether plaintiff acted reasonably or not 
in refusing an operation is a question of fact and the trial 
court is not limited to expert testimony in considering the 
question. Rhodes v. Cottle Constr, Co., 1960-NMSC-130, 68 
N.M, 18, 357 P.2d 672. ' 

A workmen's (workers') compensation plaintiff's 
fear of a surgical procedure is evidence to be con- 
sidered on the question of a reasonable refusal thereof 
but is not sufficient in itself to require a finding that re- 
fusal was reasonable. Escobedo v, Agriculture Prods. Co., 
1974-NMCA-063, 86 N.M. 466, 525 P.2d 393. 

Refusal of simple operation may reduce com- 
pensation. — When workman's (worker's) incapacity 
can be removed by a simple surgical operation which 
does not involve serious suffering or danger but he re- 
fuses to undergo such treatment, compensation payment 
may be suspended or reduced. Fowler v. W.G, Constr. Co., 
1947-NMSC-049, 51 N.M. 441, 188 P.2d 160. 

It is in the discretion of the court to reduce or suspend 
compensation if the workman (worker) shall refuse to 
submit to medical or surgical treatment as is reason- 
ably essential to promote his recovery. Dudley v, Ferguson 
Trucking Co., 1956-NMSC-052, 61 N.M. 166, 297 P.2d 313, 

Where workman (worker) refuses to submit to medical 
or surgical treatment as is reasonably essential to pro- 
mote his recovery, the court may in its discretion reduce 
or suspend his compensation, The matter is clearly one 
within the discretion of the trial court, but the discretion 
is judicial and subject to review by court of appeals. Evans 
v. Stearns-Roger. Mfg. Co,, 253 F.2d 383 (10th Cir, 1958). — 

Where, although there was conflicting testimony, sub- 
stantial evidence showed a "particular need" for a surgical 
procedure called a myelogram in order to diagnose, evalu- 
ate and determine the proper treatment for an injured 
workman's (worker's) back injury, and that the risks in- 
volved were minimal, the court of appeals held that de- 
fendants had met their burden of proving that refusal to 
undergo the procedure was arbitrary and unreasonable 
and affirmed the lower court's reduction of compensation. 
Escobedo v, Agriculture Prods. Co., 1974-NMCA-068, 86 
N.M. 466, 525 P.2d 393. 
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An injured workman (worker) will be denied compensa- 
tion for an incapacity which may be removed or modified 
by an operation of a simple character, not involving seri- 
ous suffering or danger. A refusal to undergo an operation 
under such circumstances is deemed unreasonable. Esc: 
obedo v. Agriculture Prods, Co,, 1974-NMCA-063, mt N.M. 
466,'525 P.2d 393. 

Where evidence indicated that proposed ‘surgery to 
claimant's injured heel to reduce the percentage of his dis- 
ability would not be dangerous to life or limb, claimant's 
refusal to undergo the operation was not reasonable and 
an order reducing the compensation awarded him was 
justified. Fowler v. W.G. Constr. Co., 1947-NMSC-049, 51 
N.M. 441, 188 P.2d 160. 

Refusal to participate in physical therapy justi- 
fied. — There was sufficient evidence to uphold the judge's 
decision not to reduce or suspend the claimant's compensa- 
tion since the record showed that the claimant was unable 
to fully participate in physical therapy because of incapaci- 
tating pain that was not of his own making, and that it was 
reasonable for patients not to fully participate in physical 
therapy under these circumstances.;Crespin v. Consoli- 
dated. Constructors, Inc., 1998-NMCA-109, 116 N.M. 334, 
862 P.2d 442, cert, denied, 116 N,M. 364, 862 P.2d 1223. 

Where evidence supported finding that injured 
workman (worker) had unreasonably refused to 
undergo.a myelogram, the court of appeals held that the 
trial court did not err in reducing his compensation to 15%, 
the amount of disability which it was testified he would 
probably continue to have after undergoing the myelo- 
gram and the treatment indicated by the results thereof. 
Escobedo v, Agriculture Prods. Co,, 1974-NMCA-063, 86 
N.M. 466, 525 P.2d 393. 

Lower court order, involving surgery for removal of a 
herniated vertebrae in which the injured workman's 
(worker's) refusal to submit to corrective surgery was per- 
mitted, to reduce the amount of his award was held to be 
erroneous and an abuse: of discretion. Evans v. Stearns- 
Roger Mfg. Co,, 253 F.2d 383,(10th Cir, 1958), 

Where a myelogram was needed to aid in determining 
whether a disc problem existed and, if so, at what level, 
but. it was not known what treatment, if;any, would be 
indicated by the myelogram, and, thus, not known what 
surgery, if any, would be indicated, the trial, court's deci- 
sion to reduce compensation if a myelogram is performed 
and plaintiff refuses the treatment indicated, if any, had 
no basis other than: speculation, and was reversed by 
the court of appeals. Escobedo.\v. Agriculture Prods, Co., 
1974-NMCA-063, 86 N.M. 466, 525, P.2d 393, 

Worker cannot postpone indefinitely determina- 
tion of maximum medical improvement by declin- 
ing surgery. — A worker cannot postpone indefinitely a 
determination of maximum medical improvement (MMI) 
by declining surgery. Once a physician has made a deter- 
mination of MMI, discontinuing temporary total disability 
and calculating a permanent. partial disability does not 
subject the worker to a Hobson's choice ("Have surgery or 
starve") or penalize him for declining surgery. It is merely 
a determination that a worker has reached a plateau of 
medical stability for the foreseeable future. Rael v, Wal- 
Mart Stores, Inc., 1994-NMCA-017, 117 N.M, 237, 871 P.2d 
1, cert. denied, 117 N.M. 215, 870 P.2d 753. 

Myelogram in nature ‘of surgical procedure. — 
Where the evidence supports the inference that.a certain 
procedure called a myelogram would be performed in a 
hospital and would require both a surgeon and a radiolo- 
gist, the courts of appeals considered myelography to be in 
the nature of a surgical procedure. Escobedo v. Agriculture 
Prods. Co,, 1974-NMCA-063, 86 N.M. 466, 525 P.2d 393. 

A myelogram is a standard surgical procedure that 
would assist doctors in discovering the source of plaintiff's 
illness or sickness. Aranda v. D.A. & S. Oil Well Servicing, 
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Inc., 1982- NMCA-035, 98 N.M. 217, 647 P.2d 419, cert. de- 
nied, 98 N.M. 336, 648 P.2d 794. 

Operation for laminectomy cannot he cuteoriand 
as "simple" one to which no risk of life or limb attaches. 
Evans v, Stearns-Roger ry Co., 253 F.2d 383 (10th Cir. 
1958). 


IV. UNSANITARY OR INJURIOUS PRACTICES, 


"Persist in any injurious practice" as used in this 
section means that a workman (worker) must, as a matter 
of habit, go on resolutely or stubbornly in spite of opposi- 
tion, importunity or warning, to inflict or tend to inflict 
injury to himself. Martinez v. Zia Co., 1982-NMCA-172, 99 
N.M. 80, 653 P.2d 1226. — 

Worker's compensation judge did not abuse his discre- 
tion in finding that claimant's continued use of back brace 
and cane following back injury, against physician's recom- 
mendation, was an injurious practice, within the meaning 
of Subsection I, because it interfered with defendant's re- 
covery from the injury. Chavarria v. Basin Moving & Stor- 
age, 1999-NMCA-032, 127 N.M. 67, 976 P.2d 1019. 

What constitutes "bad faith". — Where an employer 
terminated a claimant's temporary benefits, alleging that 
the claimant failed to follow the advice of his doctor, with- 
out seeking. an order to terminate, the employer' s con- 
duct did not constitute fraud, malice, oppression or will- 
ful, wanton or reckless disregard of the claimant's rights; 
thus, the hearing officer erred in awarding attorney's fees. 
Cass v. Timberman Corp., 1990-NMCA-061, 110 N.M. 158, 
793 P.2d 288, rev'd on other grounds, 1990-NMSC- p12, 
111 N.M. 184, 803 P.2d 669. 


V. EXPERT TESTIMONY. 


HI scope of testimony of a qualified 
health care provider. — A health care provider may 
testify about the entirety of a worker's relevant medical 
history, including treatment the health care provider pro- 
vided and observations the health care provider made be- 
fore the health care provider was lawfully designated as 
the worker's treating health care provider. DeWitt v. Rent- 
A-Ctr, Inc., 2009-NMSC-032, 146 N.M. 453, 212 P.3d 341. 

Doctor who was not an independent medical 
examiner under 1997 version was not allowed to 
testify. — Where worker was a chemistry technician at 
the employer's laboratory testing samples for heavy met- 
als; worker became sick from exposure to heavy metals, 
worker's claim accrued under the 1997 version of 52-1-51 
NMSA 1978; worker consulted two doctors about worker's 
illness who found that worker suffered from heavy metal 
toxicity that resulted from performing chemical analy- 
sis at the employer's laboratory; the medical director of 
the employer's occupational medicine unit recommended 
that worker see a third doctor; the third doctor, who saw 
worker one time, found no evidence of heavy metal poison- 
ing; worker filed a compensation claim a year after worker 
saw the third doctor; there was no dispute as to a medical 
issue between the two doctors who were worker's autho- 
rized care givers; worker and the employer did not agree 
to select the third doctor as an independent medical exam- 
iner; and the workers! compensation judge did not appoint 
the third doctor as an independent medical examiner, the 
third doctor's testimony was inadmissible at the hearing 
on worker's claims because the third doctor was not a 
treating physician or an independent medical examiner. 
Brashar v. University of Calif: Regents, 2014- NMCA-068, 
cert. denied, 2014-NMCERT-006. 

Expert testimony in death benefits cases. — In 
a contested death benefits workers’ compensation case, 
the parties can agree upon an independent medical ex- 
amination (IME) examiner to perform an IME, the pur- 
pose of which is to determine the causal connection, if 
any, between the worker's injury and the worker's death, 
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and the workers’ compensation judge has the author- 
ity to order an IME for this purpose on the’motion of a 
party or on its own motion. Lewis v. Albuquerque Public 
Schools, 2019-NMSC-022; aff'g in part and rev'g in part 
2018-NMCA-049, 424 P.3d 643, 

Section not applicable to cause of death determi- 
nation. — Where worker sought and obtained an award 
of workers’ compensation disability benefits after she con- 
tracted allergic bronchopulmonary aspergillosis (ABPA) 
as a result of exposure to aspergillus mold while employed 
with the Albuquerque public schools, and where claimant, 
worker's widower, sought workers' compensation death 
benefits following worker's death, the workers' compen- 
sation judge (WCJ) erred in determining that 52-1-51(C) 
NMSA 1978 barred admission and consideration of cancer 
treatment records and the testimony of worker's oncolo- 
gist in determining the cause of worker's death, because 
52-1-51(C) NMSA 1978 does not apply to a WCJ's cause 
of death determination pursuant to 52-1-46 NMSA 1978, 
and therefore does not limit'expert testimony regarding 
the circumstances and cause of a worker's death in con- 
nection with a claim for death benefits. Lewis v. Saat eal 
que Pub. Schs., 2018-NMCA-049, cert. granted. 

Written report constitutes "testimony". — The 
medical opinions of a health care provider prepared in the 


' form of a written report constitute testimony under Sub- 


, impairment. 
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section C, Jurado v. Levi Strauss & Co,, 1995-NMCA-129, 
120 N.M. 801, 907 P.2d 205, cert..denied, 120 N.M. 715, 
905 P.2d 1119, ~ 

Physician may express opinion in percentages of 
An examining physician or an attend- 
ing physician, when testifying as a medical expert, may 
express his opinion in percentages as to the impairment 
of the physical functions of the claimant, and further, an 
examining physician or an attending physician when tes- 
tifying as a medical expert, after taking into consideration 
the claimant's age, education, training, general physical 
and mental capacity, and ability to obtain and retain gain- 
ful employment, may express his opinion as to the per- 
centage of disability. of the claimant. Seal v. Blackburn 
Tank Truck Serv., 1958-NMSC-087, 64 N.M. 282, 327 P.2d 
797 (decided under former law). 

Error in considering unsworn testimony of two 
physicians. — In a case under the Workmen's (Workers') 
Compensation Act, the trial court commits prejudicial er- 
ror in considering in evidence over plaintiff's objections 
the unsworn testimony of two surgeons when no addi- 
tional evidence has been offered after an earlier hearing 
when the court announced it did not feel the defendant 
had sustained its burden of showing plaintiff's condi- 
tion had changed for the better, but when after receiving 
these letters the court did not feel the defendant had sus- 
tained its burden of proof. Ennen v. Southwest Potash Co., 
1959-NMSC-025, 65 N.M. 307, 336 P.2d 1062. 

Provision relating to privileged communication 
with physician. — Plaintiff's contention that an examin- 
ing doctor's testimony was not admissible at trial because of 
the provisions of Section 38-6-6 NMSA 1978 as that section 
was worded prior to its amendment by Laws 1978, ch. 223, 
§ 1, was without merit since the record indicated that defen- 
dants sought and paid for the examination. Therefore, the 
provisions in this section controlled. Escobedo v. Agriculture 
Prods. Co., 1974-NMCA-063, 86 N.M. 466, 525 P.2d 393. 

Failure to provide copy of report held not prej- 
udicial. — Failure to provide claimant's counsel with a 
copy of a physician's independent medical report did not 
require reversal, where claimant never requested a copy 
of the report and there was no prejudice to claimant in 
not having it before trial. Sanchez v. National Elec. Supply 
Co., 1986-NMCA-109, 105 N.M. 97, 728 P.2d 1366. 

Continuance not required by failure to furnish 
claimant with copy of report. — Although Subsection 
G requires the claimant be furnished with a copy of the 
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report, failure to comply does not automatically require Law reviews. — For comment, "Witnesses - Privileged 

a continuance. Sanchez v, National Elec, Supply Co., Communications - Physician-Patient Privilege in Work- 

1986-NMCA-109, 105 N.M. 97, 728 P.2d 1866. men's Compensation Cases," see 7 Nat. Resources J. 442 
Use of records of unauthorized health care pro- (1967). 

vider. — The records of an unauthorized health care pro- For survey of workers' dacheetinatind law in New Mex- 

vider were admissible in a workers’ compensation hearing ico, see 18 N.M.L. Rev. 579 (1988). 

as the basis for expert opinion testimony of an authorized For survey of 1990-91 workers' compensation law, see 

health care provider; but these medical records could not 22 N.M.L. Rev. 845 (1992). 

be used to rebut the opinion of an authorized health care Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 

provider as to the cause of the employee's injury. Lopez v. Jur. 2d Workers' Compensation §§ 504 to 506. 

City of Albuquerque, 1994-NMCA-122, 118 N.M. 682, 884 Workers' Compensation: Compensability of injuries .in- 

P.2d 838, cert. denied, 118 N.M. 533, 882 P.2d 1046. curred traveling to or from medical treatment of earlier 
Expert testimony. — The standard for admitting compensable injury, 83 A.L.R.4th 110, 

expert testimony established by Daubert v. Merrel Dow What amounts to failure or refusal to submit to medical 

Pharmaceuticals, Inc., 509 U.S. 579 (1993), as adopted treatment sufficient to bar recovery ot workers' compensa- 

in N.M. by State v. Alberico, 1993-NMSC-047, 116 N.M. tion, 3 A.L.R.5th 907. 

156, 861 P.2d 192, does not apply to the testimony of a 99 C.J.S, Workmen's itesane § 318; 100 C.J.S. 

health care provider pursuant to 52-1+-28(B) or 52-3-32 Workmen's Compensation §§ 484, 485, 537. 


NMSA 1978. Banks v. IMC Kalium Carlsbad Potash Co., 
2003-NMSC-026, 184 N.M. 421, 77 P.3d 1014. 


52-1-52. Exemption from creditors. 


A. Compensation benefits shall be exempt from claims of creditors and from any attachment, 
garnishment or execution and shall be paid only to such worker or his personal representative or 
such other persons as the court may, under the terms hereof, appoint to receive or collect: compen- 
sation benefits. 

B. Notwithstanding the provisions of Subsection A of this section, compensation benefits be- 
ing paid or owing to a worker shall be considered wages for the purpose of securing support for a 
minor dependent. No order may be entered against such benefits which results in the worker re- 
taining less than one hundred dollars ($100) a week or an amount each week equal to forty times 
the federal minimum wage rate if legally required to support minor dependents other than those 
for whom the action is brought. 


History: Laws 1929, ch. 113, § 20; C.S. 1929, § 156- unborn child returned to Mexico following the accident 
120; 1941 Comp., § 57-921; 1953 Comp., § 59-10-21; but before the child's birth, the child is domiciled in Mex- 
Laws 1983, ch. 78, § 1; 1984, ch. 95, § 1; 1989, ch. 268, ico and is not.a "resident of the United States at the time 
§ 31. of the injury." Gomez v. Snyder Ranch, 1983-NMCA-146, 

101 N.M. 44, 678 P.2d 219, cert. denied, 101 N.M. 77, 678 
ANNOTATIONS P.2d 705 (1984), | 

Section not unconstitutional on either due pro- Temporary residence in foreign country, — Where 
cess or equal protection grounds. Pedrazza v. Sid the employee's wife moved to Mexico, at her husband's 
Fleming Contractor, Inc., 1980-NMSC-018, 94 N.M. 59, direction, to take care of his mother, without, any legal 
607 P.2d 597. separation and in readiness to return whenever called, 

Applicability of exemption. — By its terms, the ex- and remained there until his death, she is not precluded 
emption applies to "claims of creditors" and to "any at- by this section from receiving compensation for his death, 
tachment, garnishment or execution." It does not address Gallup Am, Coal Co, v. Lira, 1935-NMSC-071, 39 N.M, 
assignments, If the legislature had intended a "spend- 496, 50 P.2d 430. j Wh 1% 
thrift" provision that would preclude the assignment of Bankruptcy debtor's checking account contain- 
all or part of the proceeds before received, such a provi- ing proceeds exempt. — Debtor's checking account, 
sion readily could have been articulated. Romero v. Earl, consisting of the proceeds of the settlement of the work. 
1991-NMSC-042, 111 N.M. 789, 810 P.2d 808. men's (workers') compensation claim, may be exempted 

Dependent residing outside country at time of from claims of creditors under this section, Waldman v. 
injury barred from common-law remedies. — Resi- Nolen, 65 Bankr. 1014 (Bankr. D.N.M. 1986). 
dent dependents residing outside the United States at the _ Law reviews, — For article, "Attachment in New Mex- 
time of the worker's injury are barred from pursuing their ico - Part II," see 2 Nat. Resources J. 75 (1962). 
common-law remedies due to the exclusive remedy provi- Am. Jur, 2d, A.L.R. and C.J.S. references. — 31 Am, 
sions under the Workmen's (Workers') Compensation Act. Jur. 2d Exemptions §§ 16, 117, 124; 82 Am, Jur. 2d Work- 
Kent Nowlin Constr. Co. v. Gutierrez, 1982-NMSC-123, 99 ers’ Compensation §§ 219, 220. 

N.M. 389, 658 P.2d 1116, appeal dismissed, 462 U.S. 1126, Workers' compensation: incarceration as terminating 
103 S, Ct. 3104, 77 L. Ed, 2d 1359 (1983). benefits, 54 A.L.R.4th 241. 

Domicile of child conceived before father's in- ‘Validity, construction, and effect of statutory exemp- 
jury is domicile of mother at time of child's birth. tions of proceeds of workers' compensation awards, 48 
— Where the mother of an accident victim's illegitimate A.L.R.5th 473. 


99 C.J.S. Workmen's Compensation §§ 330, 343. 
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§2-1-53. [Accident prevention laws not affected. ] 


Nothing in this act. [Chapter 52, Article 1 NMSA 1978] contained shall repeal any existing law 
providing for the installation or maintenance of any device, means or method for the prevention of 
accidents in any occupational pursuit. 


History: Laws 1929, ch. 113, § 21; C.S. 1929, § 156- Bracketed material. — The bracketed material was 
121; 1941 Comp., § 57-922; 1953 Comp., § 59-10-22. inserted by the compiler and is not part of the law. 


52-1-54. Fee restrictions; appointment of attorneys by the director 
or workers' compensation judge; discovery costs; offer of 
judgment; penalty for violations. 


A. Itis unlawful for any person to receive or agree to receive any fees or payment directly or 
indirectly in connection with any claim for compensation under the Workers' Compensation Act 
except as provided in this section. 

B. In all cases where the jurisdiction of the workers' compensation administration is invoked 
to approve a settlement of a compensation claim under the Workers' Compensation Act, the direc- 
tor or workers' compensation judge, unless the claimant is represented by an attorney, may in 
the director's or judge's discretion appoint an attorney to aid the workers' compensation judge in 
determining whether the settlement should be approved and, in the event of an appointment, a 
reasonable fee for the services of the attorney shall be fixed by the workers' compensation judge, 
subject to the limitation of Subsection I of this section. 

C. In all cases where the jurisdiction of the workers' compensation administration is invoked 
to approve a settlement of a compensation claim under the Workers' Compensation Act and the 
claimant is represented by an attorney, the total amount paid or to be paid by the employer in 
settlement of the claim shall be stated in the settlement papers, The workers' compensation judge 
shall determine and fix a reasonable fee for the claimant's attorney, taking into account any sum 
previously paid, and the fee fixed by the workers' compensation judge shall be the limit of the fee 
received or to be received by the attorney in connection with the claim, subject to the limitation of 
Subsection I of this section. 

D. The cost of discovery shall be borne by the party who requests it. If, however, the claimant 
requests any discovery, the employer shall advance the cost of paying for discovery up to a limit of 
three thousand dollars ($3,000). If the claimant substantially prevails on the claim, as determined 
by a workers' compensation judge, any discovery cost advanced by the employer shall be paid by 
that employer. If the claimant does not substantially prevail on the claim, as determined by a 
workers' compensation judge, the employer shall be reimbursed for discovery costs advanced ac- 
cording to a schedule for reimbursement approved by a workers' compensation judge. 

E.. In all cases where compensation to which any person is entitled under the provisions of the 
Workers' Compensation Act is refused and the claimant thereafter collects compensation through 
proceedings before the workers' compensation administration or courts in an amount in excess 
of the amount offered in writing by an employer five business days or more prior to the informal 
hearing before the administration, the compensation to be paid the attorney for the claimant shall 
be fixed by the workers' compensation judge hearing the claim or the courts upon appeal in the 
amount the workers' compensation judge or courts deem reasonable and proper, subject to the 
limitation of Subsection I of this section. In determining and fixing a reasonable fee, the workers’ 
compensation judge or courts shall take into consideration: 

(1) the sum, if any, offered by the employer: 
(a) before the worker's attorney was employed; 
(b) after the attorney's employment but before proceedings were commenced; and 
(c) in writing five business days or more prior to the informal hearing; 
(2) the present value of the award made in the worker's favor; and 
(3) any failure of a party to participate in a good-faith manner in informal claim resolution 
methods adopted by the director. 
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F. After a recommended resolution has been issued and rejected, but more than ten days before 
a trial begins, the employer or claimant may serve upon the opposing party an offer to allow a com- 
pensation order to be taken against the employer or claimant for the money or property or to the 
effect specified in the offer, with costs then accrued, subject to the following: ; 

(1) if, within ten days after the service of the offer, the opposing party serves written no- 
tice that the offer is accepted, either party may then file the offer and notice of acceptance to- 
gether with proof of service thereof, and thereupon that compensation order may be entered as the 
workers' compensation judge may direct. An offer not accepted shall be deemed withdrawn, and 
evidence thereof is not admissible except in a proceeding to determine costs. If the compensation 
order finally obtained by the party is not more favorable than the offer, that party shall pay the 
costs incurred by the opposing party after the making of the offer. The fact that an offer has been 
made but not accepted does not preclude ‘a subsequent offer; 

(2) when the liability of one party to another has been determined by a compensation or- 
der, but the amount or extent of the liability remains to be determined by further proceedings, the 
party adjudged liable may make an offer, which shall have the same effect as an offer made before 
trial if it is served within a reasonable time not less than ten days prior to the commencement of 
hearings to determine the amount or extent of liability; | 

(3) ifthe employer's offer was greater than the amount awarded by the compensation or- 
der, the employer shall not be liable for the employer's fifty percent share of the attorney fees to be 
paid the worker's attorney and the worker shall pay one hundred percent of the attorney fees due 
to the worker's attorney; and 

(4) ifthe worker's offer was less than the amount awarded by the compensation order, the 
employer shall pay one hundred percent of the attorney fees to be paid the worker's attorney, and 
the worker shall be relieved from any responsibility for paying any portion of the worker's attor- 
ney fees. 

G. In all actions arising under the provisions of Section 52-1-56 NMSA 1978 where the juris- 
diction of the workers' compensation administration is invoked to determine the question whether 
the claimant's disability has increased or diminished and the claimant is represented by an attor- 
ney, the workers' compensation judge or courts upon appeal shall determine and fix a reasonable 
fee for the services of the claimant's attorney only if the claimant is successful in establishing that 
the claimant's disability has increased or if the employer is unsuccessful in establishing that the 
claimant's disability has diminished. The fee when fixed by the workers' compensation judge or 
courts upon appeal shall be the limit of the fee received or to be received by the attorney for ser- 
vices in the action, subject tothe limitation of Subsection I of this section. 

H. -In determining reasonable attorney fees for a claimant, the workers’ compensation judge 
shall consider only those benefits to the worker that the attorney is responsible for securing, The 
value of future medical benefits shall not be considered in determining attorney fees. 

I, Attorney fees, including, but not limited to, the costs of paralegal services, legal clerk services 
and any other related legal services costs on behalf of a claimant or an employer for a single ac- 
cidental injury claim, including representation before the workers' compensation administration 
and the courts on appeal, shall not exceed twenty-two thousand five hundred dollars ($22,500). 
This limitation applies whether the claimant or employer has one or more attorneys representing 
the claimant or employer and applies as a cumulative limitation on compensation for all legal ser- 
vices rendered in all proceedings and other matters directly related to a single accidental injury 
to a claimant. The workers’ compensation judge may exceed the maximum amount stated in this 
subsection in awarding a reasonable attorney fee if the judge finds that a claimant, an insurer 
or an employer acted in bad faith with regard to handling the injured worker's claim and the 
injured worker or employer has suffered economic loss as a result. However, in no case shall this 
additional amount exceed five thousand dollars ($5,000). As used in this subsection, "bad faith" 
means conduct by the claimant, insurer or employer in the handling of a claim that amounts to 
fraud, malice, oppression or willful, wanton or reckless disregard of the rights of the worker or em- 
ployer. Any determination of bad faith shall be made by the workers' compensation judge through 
a separate fact-finding proceeding. Notwithstanding the provisions of Subsection J of this section, 
the party found to have acted in bad faith shall pay one hundred percent of the additional fees 
awarded for representation of the prevailing party in a bad faith action. 
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J. Except as provided in Paragraphs (3) and (4) of Subsection F of this section, the payment of a 
claimant's attorney fees determined under this section shall be shared equally by the worker and 
the employer. 

K. It is unlawful for any person except a licensed attorney to receive or agree to receive any fee 
or payment for legal services in connection with any claim for compensation under the Workers' 
Compensation Act. 

L. Nothing in this section applies to agents, excluding attorneys, representing employers, in- 
surance carriers or the subsequent injury fund in any matter arising from a claim under the Work- 
ers' Compensation Act. 

M. No attorney fees shall be paid until the claim has been settled or adjudged. 

N. Every person violating the provisions of this section is guilty of a misdemeanor and upon 
conviction shall be fined not less than fifty dollars ($50.00) or more than five hundred dollars 
($500), to which may be added imprisonment in the county jail for a term not exceeding ninety 
days. 

O. Nothing in this section shall restrict a claimant from being represented before the workers’ 
compensation administration by a nonattorney as long as that nonattorney receives no compensa- 
tion for that representation from the claimant. 


History: 1978 Comp., § 52-1-54, enacted by Laws ANNOTATIONS 
1987, ch. 235, § 24; 1989, ch. 263, § 32; 1990 (2nd S.S.) 
ch. 2, § 23; 1998, ch. 198, § 5; 2003, ch. 265, § 3;2013, 1. GENERAL CONSIDERATION. 
ch. 168, § 1. II, .AWARD OF FEES. 

Repeals and reenactments. — Laws 1987, ch. 235, Il. FACTORS DETERMINING FEES. 
§ 24 repealed former 52-1-54 NMSA 1978, as reenacted IV, FEE SHIFTING. 
by Laws 1986, ch. 22, § 18 concerning attorney's fees, cost, V. CHANGE OF BENEFITS. 
penalties for violation, and enacted a new 52-1-54 NMSA VI. REASONABLENESS OF FEES. 


1978, effective June 19, 1987. 
Compiler's notes, — Laws. 1987, ch. 235, § 544A, ef- MN es eNOS Ft eae 
fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 Limit on attorney fees. — The limitation on attorney 
which had formerly repealed this section effective July 1, fees in Section 52-1-54I1 NMSA 1978 of the Workers' Com- 
1987. pensation Act does not violate workers' state constitu- 
The 2013 amendment, effective June 14, 2013, raised tional rights to equal protection and due process. Wagner 
the limits for attorney fees; and in Subsection I, in the v, AGW Consultants, 2005-NMSC-016, 137 N.M. 734, 114 
first sentence, after "shall not exceed", deleted "sixteen P.3d 1050. 
thousand five hundred dollars ($16,500)" and added Provision does not violate due process clause. 
"twenty-two thousand five hundred dollars ($22,500)", — Provision for allowance of reasonable attorney's fee 
in the fourth sentence, after “additional amount exceed", does not violate the due process clauses of the federal 
deleted "two thousand five hundred dollars ($2,500)" and and state constitutions. N.M. State Hwy. Dep't v. Bible, 
added "five thousand dollars ($5, 000)", and added the sev- 1934-NMSC-025, 38 N.M. 372, 34 P.2d 295. 
enth sentence. Constitutionality of limitation on attorney fees. 
The 2003 amendment, effective June 20, 20038, sub- — The limitation on attorney fees contained in Subsec- 
stituted "three thousand dollars ($3,000)" for "one thou- tion I does not violate the due process or equal protection 
sand dollars ($1,000)" following "discovery up to a limit of" guarantees of the federal or state constitutions. Mieras v. 
near the middle of Subsection D; and substituted "sixteen Dyncorp, 1996-NMCA-095, 122 N.M. 401, 925 P.2d°518, 
thousand five hundred dollars ($16,500)" for "twelve thou- cert. denied, 122 N.M. 279, 928 P.2d 1164. 
sand five hundred dollars ($12,500)" following "shall not Standing to challenge constitutionality of limita- 
exceed" at the end of the first sentence in Subsection I. tion. — A worker's compensation claimant had standing 
The 1993 amendment, effective June 18, 1993, made to raise an equal protection challenge to the cap on attor- 
minor stylistic changes in Subsections C and E; in Subsec- ney fees because, following a contested trial in which she 
tion F(3), substituted "worker's" for "claimant's" following was successful; the workers' compensation judge found 
"paid the" and added "and the worker shall pay one hun- that the reasonable value of the services of her attorney 
dred percent of the attorney's fees due to the workers' at- was in excess of the statutory limitation. Mieras v. Dyn- 
torney" at the end of the paragraph; in Subsection (F)(4), corp, 1996-NMCA-095, 122 N.M. 401; 925 P.2d 518, cert. 
substituted "worker's" for "employer's" preceding "offer", denied, 122 N.M. 279, 928 P.2d 1164. 
"worker's" for "claimant's" preceding "attorney", "worker" Section should be applied to ensure adequate 
for “claimant”, and "the worker's" for "his attorneys' " pre- compensation of workmen's (workers') compensation 
ceding "fees"; deleted "Except for attorneys' fees incurred claimants but avoid excessive legal fees. Superintendent 
by an agency of the state or any political subdivision of of Ins. v. Mountain States Mut. Cas. Co., 1986-NMCA-012, 
the state" at the beginning of Subsection M; and made a 104 N.M. 605, 725 P.2d 581. 
minor stylistic change in Subsection O. Law in effect at time of injury governs award. — 
The 1990 (2nd S.S.) amendment, effective January 1, There is no reason to distinguish an award of attorney's 
1991, inserted "discovery costs; offer of judgment" in the sec- fees from any other benefit to which a claimant is entitled, 
tion catchline; substituted "administration" for "division" and the law in effect at the time of a claimant's injury, 
throughout the section; added present Subsections D, F and rather than the law in effect at the time of the award of 
M, redesignated former Subsection D as Subsection E and compensation benefits, applies to a determination of the 
former Subsections E through L as Subsections G through claimant's attorney's fees. Bateman v. Springer Bldg. 


O, rewriting those subsections; and made stylistic changes. 
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Materials Corp., 1989-NMCA-039, 108 N.M. 655, 777 P.2d 
383, cert, denied, 108 N.M. 681, 777 P.2d 1325. 

Judicial award of attorney fees and expenses, 
— The legislature intended for a district court that has 
entered judgment on a Workers' Compensation Division 
supplemental order to retain jurisdiction for purposes of 
awarding additional attorney's fees and additional medi- 
cal expenses. Martinez v. Southwest Moving Specialists, 
1990-NMSC-048, 110 N.M. 68,792 P.2d 45. 

Cumulative limit on amount of fees. Under 
Subsection G (now Subsection I), $12,500 (now $16,500) 
is a cumulative limit on the amount of attorney's fees 
to be awarded for all legal services relative to a single 
accidental injury. Garcia v. Mt. Taylor Millwork, Ince., 
1989-NMCA-100, 111 N.M. 17, 801 P.2d 87 (Ct. ates cert, 
denied, 110 N.M. 282, 795 P.2d 87. 

Award of attorney's fee is authorized in each case, 
and the award is for an amount the trial court deems rea- 
sonable and proper. The amount awarded will not be dis- 
turbed except for an abuse of discretion. Salazar v. Kaiser 
Steel Corp., 1973-NMCA-068, 85 N.M. 254, 511 P.2d 580, 
cert. denied, 85 N.M. 229, 511 P.2d 555. 

"Economic loss". — A delay in payment does not 
in itself constitute an "economic loss" within the mean- 
ing of this section. Pineda v. Grande Drilling Corp., 
1991-NMCA-004, 111 N.M. 536, 807 P.2d 234 (decided un- 
der former law). 

"Present value of the award" means value com- 
puted as of date of award to the workman (worker). 
Davis v. Homestake Mining Co., 1986-NMCA-082, 105 
N.M. 2, 727 P.2d 941, cert. denied, 104 N.M. 702, 726 P.2d 
856. 

Attorney's fees are not "compensation" for the 
purpose of allowing attorney fees. Archuleta v. Safe- 
way Stores, Inc., 1986-NMCA-092, 104 N.M, 769, 727.P.2d 
77. 

Claim initiation is court "proceeding". 
of a claim for. workman's (worker's) compensation bene- 
fits is a court "proceeding." Rumpf v. Rainbo Baking Co., 
1981-NMCA-037, 96 N.M. 1, 626 P.2d 13803, cert. denied, 
96 N.M..17, 627 P.2d 412, 

Award. of attorneys' fees should have run to 
claimant and not to attorneys. Scott v. Transwestern 
Tankers, Inc., 1963-NMSC-205, 73 N.M. 219, 387 P.2d 327. 

Judgment of attorneys' fees by the court runs to the 
claimant but such award of attorney's fees is for claim- 
ant's attorney, Reed v, Styron, 1961-NMSC-119, 69 N.M. 
262, 365 P.2d 912. 

Trial court's consideration of plaintiff's motion. 
— Where certain nonmandatory items relied on by plain- 
tiff were presented to the trial court by motion some two 
and one half months before the trial court's letter opin- 
ion awarding $1500 as attorney's fees, it could not be said 
as a matter of law that the trial court failed to consider 
plaintiff's motion or that it failed to give proper weight, 
under the law, to the items. listed in the motion, Escobedo 
v. Agriculture Prods. Co,, 1974-NMCA-063, 86 N.M. 466, 
525 P.2d 393. 

Attorney fees not taxed as costs, — This section 
requires attorney fees to be compensation and not taxed 
as costs. Genuine Parts Co. v. Garcia, 1978-NMSC-059, 92 
N.M. 57, 582 P.2d 1270, 

Separate hearing on the issue of attorneys! fees is 
permissible, but not required. Morgan v. Public Serv. 
Co., 1982-NMCA-152, 98 N.M, 775, 652 P.2d.1226; San- 
chez-v. Homestake Mining Co., 1985-NMCA-022,.102 N, M. 
473, 697 P.2d 156. 

Claimant absent from hearing on attorney! 8 fees, 
— It was not error for the. workers' compensation judge to 
proceed without claimant's presence at the hearing on at- 
torney's fees, where any information regarding a fee agree- 
ment between claimant and her attorney could have been 
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obtained by cross-examining the attorney. Sanchez v. Sie- 
mens Transmission Sys., 1991-NMCA-028, 112 N.M, 236, 
814 P2d 104, rev'd on other grounds, 1991-NMSC- 093, 
112 N.M. 533, 817 P.2d 726. 

No challenge to award without findings. — An em- 
ployer who requests no findings on the issue of attorneys 
fees cannot contest the sufficiency of the evidence to sup- 
port an award by the workers' compensation administra- 
tion. Apodaca v. Payroll Express, Inc., 1993-NMCA-141, 
116 N.M. 816, 867 P.2d 1198. 

When employer failed to request findings, it 
waived all arguments as to the form of the ruling of the 
workers' compensation judge; however, there is no re- 
quirement that every order setting attorney fees be 
supported by specific findings and since the record was 
sufficiently clear to allow the appellate court to clearly 
understand which issues were raised and argued to the 
trial court and not abandoned, the appellate court could 
address those issues on the merits. Cordova v. Taos Ski 
Valley, Inc., 1996-NMCA-009, 121 N.M. 258, 910 P.2d 334. 

Counsel's statement of hours spent on case as ba- 
sis for finding. — Whether a statement of counsel as to 
the number of hours spent on a case is sworn or not goes 
to the weight which should be accorded the statement, 
and to its admissibility; the fact that counsel's statement 
was not. under oath should, like the fact that it was not 
corroborated by other evidence, affect the weight with 
which the statement is taken, but it does not make the 
statement an improper basis for a finding. Woodson v. 
Phillips Petroleum Co., 1985-NMSC-018, 102 N.M. 3383, 
695 P.2d 483. 

The use of the phrase "or the supreme court upon 
appeal" in former Subsection D of this section was;merely 
a’ matter of legislative imprecision and was not meant to 
bar awards of attorney fees on appeal; rather, it was to 
be understood as though it read "and the supreme court 
upon appeal." Shahan v. Beasley Hot Shot Serv., Inc., 
1978-NMCA-014, 91 N.M. 462, 575 P.2d 1347 (decided un- 
der former law). 

Compromise nak set aside due to ignorance of 
law change. — Where a compromise settlement has 
been reached without fraud or imposition, a,party may 
not have that, compromise set aside on the basis that he 
was ignorant of an antecedent change in the general law 
which affects the-matter which has been compromised as 
it is the policy of the law to favor compromise and settle- 
ment. Esquibel v. Brown Constn.Co., 1973-NMCA-111,; 85 
N.M. 487, 513 P.2d 1269, cert. denied, 85 N.M; 483, 513 
P.2d 1265. ; 

Oral stipulation for compromise in court, bind- 
ing as written agreement. — Where the record of the 
"settlement proceedings" before the trial court shows 
a settlement had been reached, shows the details of the 
settlement and the trial court's. approval of that settle- 
ment, and the record shows the parties contemplated put- 
ting, the terms of the settlement. in a written agreement 
to be signed by the parties, but there is nothing showing 
the settlement was not to be effective until this was done, 
then an oral stipulation for the compromise and settle- 
ment of claims growing out of personal injuries made in 
open court in the presence of the parties and preserved 
in the record of the court is as binding as a written agree- 
ment. Esquibel v.. Brown Constr. Co., 1973-NMCA-111, 85 
N.M, 487, 513 P.2d 1269, cert. denied, 85 N.M. 483, 513 
P.2d 1265... 

Fee premature where case ‘remanded for new 
trial. — Where an order reducing plaintiff's compensation 
under New Mexico Workmen's (Workers') Compensation 
Act is appealed from and must be reversed and the cause 
remanded for a new trial.on the application for diminu- 
tion of the award for compensation, any pronouncement 
upon the question of attorney's fees is premature: Ennen 
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v. Southwest Potash Co,, 1959-NMSC-025, 65 N.M. 807, 
336 P.2d 1062. 

Erroneous statement regarding node of attorney. 
— If reference was erroneously made by claimant and 
his attorney to cost of employing counsel as explanatory 
of claimant's delay in bringing suit and as to reasonable- 
ness of claimant's failure to employ counsel during the 
negotiations, the error was cured by the court's direction 
to the jury to disregard statements about: the attorney 
fees and similar matters, Elsea vu. Broome \Furniture > 
1943-NMSC-036, 47 N.M, 356, 148 P.2d 572: 

Claimed prejudice must be clearly shown. — If 
prejudice is claimed as result of erroneous admission of 
evidence in the trial of a:compensation claim the preju- 
dice must be clearly shown or it will be considered that 
instruction to the jury to disregard the inadmissible evi- 
dence properly cured the error. Elsea v. Broome Furniture 
Co., 19438-NMSC-036, 47 N.M. 356, 148 P.2d 572, 

_ Fees for medical, witnesses not assessed against 
defendant. — The court is not required to assess against 
the defendants the fees allowed any medical witness 
and like attorneys' fees, other fees and expenses:must be 
borne by the parties themselves, in the absence-of'a stat- 
ute shifting the incidence of such expenses. Hales v. Van 
Cleave, 1967-NMCA-006, 78 N.M. 181, 429 P.2d 379, cert. 
denied, 78 N.M. 198, 429 P.2d 657. 


II, AWARD OF FEES, 


Trial court shall award attorney's fees to success- 
ful claimant under certain conditions, but the award 
must’ be made to the claimant and not to his attorney. 
Lloyd v. ata 1956-NMSC-007, 60 N.M. 441, 292 P2d 
121, 

Award of attorney's fee is authorized in each case. 
— An attorney for claimant in prosecuting claimant's suit 
through the lower court and supreme court is entitled to 
an allowance for compensation in addition to the compen- 
sation awarded claimant. Points v, Wills, 1989-NMSC-041, 
44 N.M. 31,97 P.2d 374. 

Where injured employee notified his employer of injury 
within time prescribed by law, and the employer paid 
compensation for a short period of time, and thereafter 
refused to pay further compensation, employee, filing and 
being allowed claim for such further compensation, was 
entitled to attorney's fee for trial in district court. Wells v. 
Gulf Ref. Co., 1988-NMSC-033, 42 N.M. 378, 79 P.2d 921. 

When it is determined by the court, from the evidence 
before it, that a claimant is legally entitled to benefits 
which have been refused him and a recovery thereof is al- 
lowed, the court is authorized under the section to award 
attorney fees to the claimant and the award for the ser- 
vices of appellee's attorneys; though not supported by di- 
rect evidence, must stand. Scott v. Transwestern Tankers, 
Inc., 1963-NMSC-205, 73 N.M. 219, 387 P.2d 327, 

Attorney's fees awarded even though employer 

does not appeal. — The statutory authority to award at- 
torney's fees exists even though the employer is satisfied 
with the trial court judgment and an unsuccessful claim- 
ant appeals in an effort to obtain a part of the compensa- 
tion awarded to a successful claimant. Aragon v. Anaconda 
Mining Co.;1982-NMCA-076, 98 N.M. 65, 644 P.2d 1054. 
- Attorney fees can be awarded in suit for medi- 
cal expenses only. Minnerup v. Stewart Bros, Drill: 
ing Co., 1979-NMCA-125, 93 N.M.°561, 603 P.2d 300, 
cert. denied, 94 N.M. 629, 614 P2d 546 (1979), over- 
ruled on ‘other grounds by Raines v. W.A. Klinger & Sons, 
1988-NMSC-083, 107 N.M. 668, 763 P.2d 684. 

Amount of fees to be fixed and allowed by court is 
discretionary. Mascarenas v. ely, 1964- et. 179, 
74.N.M. 665; 397 P.24-312))) © : 

The. award of. attorney’ 8 feds in' a wvdriient s (work- 
ers') compensation case is discretionary with the court. 


WORKERS' COMPENSATION 


1481 


52-1-54 


Herndon v. Albuquerque Pub. Schs., 1978-NMSC-090, 92 
N.M., 287, 587 P.2d 434. 

‘The amount of the award is within the sound discre- 
tion of the trial court. Manzanares v. Lerner's, Inc., 
1985-NMSC-022, 102 N.M. 391, 696 P.2d 479; Smith v. 
Trailways, Inc., 1986-NMCA-001, 103 N.M. 741, 713 P.2d 
557. 

Fees under stipulated agreement: — Although the 
parties.entered into a stipulated agreement, and there 
was no contested agreement, Paragraph F(4)-was appli- 
cable, and the workers' compensation judge erred in not 
holding the employer responsible for paying one hundred 
percent of the worker's attorney's fees. Hise v. City of Al- 
buquerque, 2003-NMCA-015, 133 N.M. 133, 61 P.3d 842. 

Authority to require statement of employer's at- 
torney's fees. — A worker's compensation judge had 
the authority under Subsection I to require an employ- 
er's counsel to file a pleading detailing his legal fees as a 
means of facilitating-the legislative policy of discouraging 
excessive litigation of compensation claims. Jurado v. Levi 
Strauss & Co., 1996-NMCA-112, 122 N.M. 519, 927 P.2d 
1057. 

Award for double representation (i.e. by two 
attorneys) was impermissible under this section 
which speaks of "attorney" in the singular, While there 
is no restriction on the number of attorneys a worker 
may engage, a reasonable fee will be allowed only for 
single representation. Archuleta v. Safeway Stores, Inc., 
1986-NMCA-092, 104 N.M. 769, 727 P.2d 77. 

Scope of Subsection E. — Subsection D (now Subsec- 
tion E) does notdefine the permissible scope of compensa- 
ble legal representation. Rather, that subsection describes 
but one of several classes of cases in which reasonable at- 
torney's fees may be recovered under the Workers' Com- 
pensation Act. Sanchez v, Siemens Transmission Sys., 
1991-NMSC-093, 112 N.M. 533, 817 P.2d 726. 

The amount of the award of attorney's fees is dis- 
cretionary with the trial court, and in exercising that 
discretion, the trial court must consider the mandatory 
provisions of Subsection D; Hscobedo v. Agriculture Prods, 
Co,, 1974-NMCA-063, 86 N.M. 466, 525 P.2d 398. 

Amount of award of attorneys! fees in workmen's 
(workers') compensation proceeding is  discre- 
tionary with the trial court and will not be disturbed 
except for abuse of discretion, Hedgecock v. Vandiver, 
1970-NMCA-117, 82 N,M. 140, 477 P.2d 316. 

The amount of the award of attorney's fees is dis- 
cretionary. — The award of attorney fees is discretion- 
ary with the trial court and will not be disturbed except 
for abuse of discretion. Adams v. Loffland Bros. Drilling 
Co,, 1970-NMCA-114, 82 N.M. 72, 475 P.2d 466; Pacheco 
v. Alamo. Sheet Metal: Works, Inc., 1978-NMCA-057, 91 
N.M. 780, 580 P.2d 498; Gearhart v, Hidson Metal Prods., 
1979-NMCA-019, 92 N‘M. 768, 595 P.2d 401; Marez v. 
Kerr-McGee Nuclear .Corp,, 1978-NMCA-128, 93 N.M. 9, 
595 P.2d 1204, cert. denied, 92 N.M. 532, 591 P.2d 286 
(1979), 

The workers’ compensation judge, in his sound discre- 
tion and using all relevant and statutory judicial factors, 
should determine whether. to award attorney's fees for 
services rendered prior to termination of the claimant's 
benefits. In so doing, due consideration must be given to 
the relationship that pretermination counseling bears 
to the successfully recovered award. Sanchez v. Siemens 
Transmission Sys,, 1991-NMSC-093, 112 N.M. 533, 817 
P.2d 726, 

Award of fees will not be disturbed except for 
abuse of discretion. — Amount of the award of attor- 
ney fees is discretionary with the trial court, and will not 
be disturbed except for abuse of discretion. Ortega v. N.M. 
State Hwy, Dep't, 1966-NMSC-250, 77 N.M. 185, 420 P.2d 
771; Lamont v. N.M. Military Inst., 1979-NMCA-047, 92 
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N.M. 804, 595 P.2d 774, cert. denied, 92 N.M. 675, 593 P.2d 
1078. 

Only where the workers' compensation judge “ ex- 
ceeds his or her discretion will an appellate court up- 
set a fee award. Sanchez v. Siemens Transmission Sys., 
1991-NMSC-0938, 112 N.M. 533, 817 P.2d 726. 

Even if case is settled before trial, attorney is en- 
titled to adequate compensation for work necessar- 
ily done on the case. Woodson v. Phillips Petroleum Co., 
1985-NMSC-018, 102 N.M. 333, 695 P.2d 483. 

Pre-termination attorney consultation fees. — 
There is no statutory impediment to compensating at- 
torneys for time reasonably spent counseling clients prior 
to termination of benefits. Only if the employer does not 
wrongly terminate benefits should the employer clearly 
not be liable for consultation fees. Sanchez v. Siemens 
Transmission Sys., 1991-NMSC-093, 112 N.M. 533, 817 
P.2d 726. 

Attorneys' fees may only be awarded when there 
has been recovery of compensation by the claimant. 
Employers Mut. Liab. Ins. Co, v. Jarde, 1963-NMSC- 216, 
73 N.M. 371, 388 P.2d 382. 

The allowance of attorney fees is limited to recovery 
of compensation and an appellant who has failed to sus- 
tain his claim is not entitled to a fee, in addition to the 
amount allowed by the trial court, by reason of the appeal. 
Rowland v. Reynolds Elec. Eng'g Co., 1951-NMSC-046, 55 
N.M. 287, 232 P.2d 689. 

Plaintiff's request for an award of attorney's fees is pre- 
mature as attorney's fees are awarded only when there 
has been an award of compensation and at this point 
there is no such award. Ortiz v. Ortiz & Torres Dri-Wall 
Co., 1972-NMCA-005, 83 N.M. 452, 493 P.2d 418. 

The recovery of compensation is a prerequisite to the 
allowance of attorneys' fees. Sisneros v. Breese Indus., Inc., 
1963-NMSC-166, 73 N.M. 101, 385 P.2d 960, overruled on 
other grounds by American Tank & Steel Corp. v. Thomp- 
son, 1977-NMSC-052, 90 N:M. 513, 565 P.2d 1030. 

Plaintiffs attorney in workmen's (workers') compensa- 
tion proceeding is not entitled to an attorney fee unless 
compensation is recovered herein. Geeslin v. Goodno, Inc., 
1965-NMSC-053, 75 N.M: 174, 402 P.2d 156. , 

Where the supreme court reverses a holding by the 
trial court that a claim under the Workmen's (Workers') 
Compensation Act is premature, no attorney's fees can 
be granted the appellant for his appeal if no award has 
yet been made. Magee v. Albuquerque Gravel Prods. Co., 
1959-NMSC-027, 65 N.M. 314, 336 P.2d 1066. ° 

Recovery of compensation is a prerequisite to the al- 
lowance of attorneys! fees. Witt v. Marcum Drilling Co., 
1964-NMSC-029, 73 N.M. 466, 389 P.2d 403; Morgan v. 
Pub. Serv. Co., 1982-NMCA-152, 98 N.M. 775, 652 P.2d 
1226. 

Until there has been an award of compensation at the 
trial court level, an allowance of attorney's fees in a work- 
men's (workers') compensation case is improper. Phelps 
Dodge Corp. v. Guerra, 1978-NMSC-053, 92 N.M. 47, 582 
P.2d 819. 

The award of attorney's fees must be predicated upon a 
successful recovery by the claimant of workmen's (work- 
ers') compensation or other medical or related benefits to 
which the workman (worker) is entitled. Montoya v. Ana- 
conda Mining Co., 1981-NMCA-1138, 97 N.M. 1, 685 P.2d 
1323. 

Unless worker is entitled to compensation or medical 
benefits, an allowance of attorney's fees is improper. Dou- 
glass v, State, 1991-NMCA-041, 112 N.M. 183, 812 P.2d 
1331, cert. denied, 112 N.M. 77, 811 P.2d 575; Alcala v, 
Saint Francis Gardens, 1993-NMCA-134, 116 N.M. 510, 
864 P.2d 326. 

Although formal award of compensation not 
required, — A formal award of compensation by the 
trial court is not required before attorney's fees are 
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appropriate. So long as the claimant receives compensa- 
tion due to the services performed by his attorney, such as 
initiating a claim for benefits after payments are refused 
by the employer, the claimant is entitled to an award of 
reasonable attorney's fees. Rumpf v. Rainbo Baking Co., 
1981-NMCA-037, 96 N.M. 1, 626 P.2d 1303, cert. denied, 
96 N.M. 17, 627 P.2d 412. 

Attorney fees not allowed unless recovery ex- 
ceeds amount tendered. — An attorney's fee shall 
not be allowed unless the recovery in court "exceeds the 
amount tendered by the employer prior to court proceed- 
ings." Rhodes v. Cottle Constr. Co., 1960-NMSC-130, 68 
N.M. 18, 357 P.2d 672. 

Evidentiary basis must support an rete of at- 
torney's fees. Jennings v. Gabaldon, 1982-NMCA-016, 
97 N.M. 416, 640 P.2d 522, overruled on other grounds by 
Woodson v. Phillips Petroleum Co., 1985-NMSC-018, 102 
N.M. 333, 695 P.2d 483. 

An award of fees must have evidentiary support. Can- 
delaria v. Gen, Elec. Co., 1986-NMCA-016, 105 N.M: 167, 
730 P.2d 470, cert. quashed, 105 N.M. 111, 729 P.2d 1365. 

Where plaintiff's attorneys submitted statements 
of services rendered, this was "evidentiary support" 
for the award of attorneys fees in a workmen's (work- 
ers') compensation case. Lopez v. K.B. Kennedy Eng'g Co., 
1981-NMCA-011, 95 N.M. 507, 623 P.2d 1021. 

Attorneys' affidavits of services rendered, the trial 
court's first-hand knowledge of the attorneys’ work on the 
issues and proceedings, and the outcome of that work are 
sufficient evidentiary support for an award under this sec- 
tion. Gonzales v. Bates Lumber Co., 1981-NMCA-052, 96 
N.M, 422, 631 P.2d 328. 

Amount of attorney's fees awarded is reviewable 
only for an abuse of discretion under this section. Esc- 
obedo v. Agric. Prods. Co., 1974-NMCA-063, 86 N.M. 466, 
525 P.2d 393. 

Even when made pursuant to Subsection D (aay 
Subsection E), the attorney's fee award is review- 
able for abuse of discretion. Provencio v. N.J. Zinc Co., 
1974-NMCA-048, 86 N.M. 538, 525 P.2d 898, cert. denied, 
86 N.M. 528, 525 P.2d 888. 

Record showed attorney's services. — Where, al- 
though plaintiff never offered any specific or detailed. 
evidence of services performed by his attorney, a reading 
of the record clearly showed the attorney prepared the 
complaint for plaintiff, took depositions and represented 
plaintiff in the trial of the case, and the record failed to 
show an offer of settlement, and recovery was effected by 
plaintiff, plaintiff was entitled to recover attorney's fees, 
Brannon v, Well Units, Inc., 1970-NMCA-1380, 82 N.M. 253, 
479 P.2d 533. 

Refusal to award attorney's fees not error. — 
Where there is no dispute as to defendants’ liability for 
medical prescriptions, and where there is no evidence 
that, in advance of the hearing, defendants were asked to 
pay or refused to pay for such prescriptions, the trial court 
does not err in refusing to award attorney's fees. Tafoya v, 
Leonard Tire Co., 1980-NMCA-106, 94 N.M. 716, 616 P.2d 
429. 

Attorney's fees recoverable as separate award. 
— In workmen's (workers') compensation suits, attor- 
ney's. fees awarded for successful representation of injured 
claimants are recoverable against the employer as a sepa- 
rate and distinct award, apart from the workman's (work- 
er's) award. Brazfield v. Mountain States Mut. Cas. Co., 
1979-NMCA-100, 93 N.M. 417, 600 P.2d 1207, cert. denied, 
93 N.M. 205, 598 P.2d 1165. 

Attorney's fees on appeal are authorized if the em- 
ployer refuses to pay compensation and the claimant there- 
after collects compensation in the trial court. In this situa- 
tion, attorney's fees may be awarded against the employer, 
both in the trial court and on appeal. Lauderdale v. Hydro 
Conduit Corp., 1976-NMCA-095, 89 N.M. 579, 555 P.2d 700. 
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Fees on cross-appeal. — Where plaintiff claims at- 
torney fees on appeal if he won the appeal proper or the 
cross-appeal, and where he received no additional com- 
pensation, he is not entitled to attorney fees on his appeal. 
However, where he has successfully defended against the 
cross-appeal, he is entitled to an attorney fee for such 
services. Willcox v. United Nuclear Homestake Sapin Co., 
1971-NMCA-126, 83 N.M. 73, 488 P.2d 123, 

Fees where only result of hearing was lump-sum 
award. — Where plaintiff made a demand for lump-sum 
settlement and the amount of compensation demanded 
was not in excess of what plaintiff was first awarded and 
plaintiff was already receiving maximum compensation, 
then although the sole result of the hearing was to lump- 
sum that amount, less discount, rather than pay over a pe- 
riod of 500 weeks award of employee's attorney's fee was 
not error. Livingston v: Loffland Bros,, 1974-NMCA-047, 
86. N.M. 375, 524 P.2d 991, cert. denied, 86°N.M. 872, 524 
P.2d 988. ue 

Award of fees even though prior judgment re- 
duced. — A workman (worker) is entitled to an award 
of attorney's fees in connection with a hearing to modify 
a prior judgment allowing benefits, where the employer 
is unsuccessful in its claim that the workman (worker) 
no longer has any’ disability, even if the prior judgment is 
ordered reduced..Jaramillo v. Kaufman Plumbing. & Heat- 
ing Co., 1985-NMSC-089, 103 N.M. 400, 708 P.2d 312. 

Attorney's fees awarded under wrong statute. — 
Workers’ compensation division's possible error in award- 
ing attorney fees under the wrong statute does not make 
the award error for lack of jurisdiction. Tallman v, Arkan- 
sas Best Freight, 1988-NMCA-091, 108 N.M. 124;'767 P.2d 
363, cert. denied, 109 N.M. 33, 781 P.2d 305. 

Additional fees where other rights determined. 
— An award to plaintiff of additional attorney's fees for 
services of his attorneys in this court is not limited to in- 
stances where those services produce increased compen- 
sation, but may be given where other rights, sometimes 
of equal importance, may be determined in his favor by 
virtue of the appeal. Mann v, Board of Cnty. Comm'rs, 
1954-NMSC-088, 58 N.M. 626, 274 P.2d 145. 

Where right to compensation affirmatively deter- 
mined. — For legal services rendered in an appeal which 
affirmatively determines plaintiff's right to payment of 
past compensation benefits and attorney fees, plaintiff is 
entitled to an additional attorney fee. Romo v. Raton Coca 
Cola Co., 1981-NMCA-120, 96 N.M. 765, 635 P.2d 320. 

Where additional legal services required by em- 
ployer's actions. — If by conduct prior to an appeal, an 
employer causes additional legal services to be rendered 
in an appeal, separate and apart from the appeal itself, 
and the additional services rendered benefit the workman 
(worker), the workman (worker) is entitled to an attorney 
fee for additional services rendered. Romo v. Raton Coca 
Cola Co., 1981-NMCA-120, 96 N.M. 765, 635 P.2d 320. 

Additional attorney's fees for employer's bad 
faith were not justified. Murphy v. Duke City Pizza, Inc., 
1994-NMCA-085, 118 N.M. 346, 881 P.2d 706, cert. denied, 
118 N.M: 430, 882 P.2d 21, 

Award of attorney fees upon a finding of bad 
faith. — In a workers' compensation case where the 
workers’ compensation judge (WCJ) found that insurer 
had willfully disregarded worker's rights, had violated the 
WCJ's orders, and knew that there was no reasonable ba- 
sis for its conduct, and where the WCJ determined that 
insurer's conduct constituted bad faith, the WCJ did. not 
err in failing to assess attorney fees entirely to insurer 
when the prior version of 52-1-54 NMSA 1978 explicitly 
stated that attorney fees shall be shared equally by the 
worker and the employer, despite worker's reliance on a 
workers’ compensation regulation, that could be read in a 
manner inconsistent with 52-1-54 NMSA 1978, to support 


WORKERS' COMPENSATION 


52-1-54 


his argument that it was reasonable to asses one hun- 
dred percent of worker's attorney fees to insurer. Romero 
v. Laidlaw Transit Servs., Inc., 2015-NMCA-107, cert. 
granted, 2015-NMCERT-009. 

Award of attorneys fees not proper. — Where an 
employer terminated a claimant's temporary benefits, al- 
leging that the claimant failed to follow the advice of his 
doctor, without seeking an order to terminate, the employ- 
er's conduct did not constitute fraud, malice, oppression 
or willful, wanton or reckless disregard of the claimant's 
rights; thus, the hearing officer erred in awarding attor- 
ney's fees. Cass v. Timberman Corp., 1990-NMCA-061, 
110 N.M. 158, 793 P.2d 288, rev'd on other grounds, 
1990-NMSC-112, 111 N.M. 184, 803 P.2d 669. 

Award not allowed where based on unsuccessful 
claim for lump-sum award. — Where a demand for a 
lump-sum award has been refused and a claimant suc- 
cessfully obtains a lump-sum award in court proceedings, 
attorney's fees may be awarded. An attorney fee award 
based on an unsuccessful claim for a lump-sum award is 
erroneous because not authorized. Morgan v. Public Serv. 
Co., 1982-NMCA-152, 98 N.M. 775, 652 P.2d 1226. 


III. FACTORS DETERMINING FEES, 


This section is not based on contingent fee stan- 
dard, but as the trial court did take into consideration in 
fixing a reasonable fee the sum offered by the defendants 
and the present value of the award made in the work- 
man's (worker's) favor, then amount awarded as attor- 
ney's fee was not an abuse of discretion. Trujillo v. Tanuz, 
1973-NMCA-048, 85 N.M. 35, 508 P.2d 1332. 

Range of fee amount, — A useful range for trial 
courts to keep in mind when awarding attorney's fees is 
generally between 10% to 20% of the total award depend- 
ing on the complexity of the case; the pertinent inquiry 
should be to determine whether the attorney contributed 
anything to the case for which he should be paid. County 
of Bernalillo v. Sisneros, 1994-NMCA-156, 119 N.M. 98, 
888 P.2d 980. 

Award is not to be set at a specific percent- 
age of the recovery. Candelaria v. General Elec. Co., 
1986-NMCA-016, 105 N.M. 167, 730 P.2d 470, cert. 
quashed, 105 N.M. 111, 729 P.2d 1365. 

Fee based on facts existing when services ren- 
dered. — As a general matter, the claimant's attorney's 
fee should be based on the facts as to his services in the 
compensation case as of the time the services were ren- 
dered, and should not be at the mercy of subsequent or 
collateral events over which he has no control. Davis v. 
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P.2d 941, cert. denied, 104 N.M. 702, 726 P.2d 856. 

Guidelines to determine amount to award for 
attorney's fees in workmen's (workers') compensation 
cases include the following considerations: the chilling ef- 
fect of miserly fees upon the ability of an injured workman 
(worker) to obtain adequate representation; the fees nor- 
mally charged in the locality for similar legal services; and 
the amount involved, Fryar v. Johnsen, 1979-NMSC-080, 
93 N.M. 485, 601 P.2d 718. 

In arriving at a proper attorney fee, it is proper for a 
trial court to consider the amount of the compensation 
award, and to use a percentage of that award as one factor, 
along with the requirements of this section and the Fryar 
factors, i.¢., (1) the chilling effect of miserly fees upon the 
ability of an injured workman (worker) to obtain adequate 
representation; (2) the time and effort expended by the at- 
torney; (8) the extent to which the issues were contested; 
(4) the novelty and complexity of the issues involved; (5) 
the fees normally charged in the locality for similar legal 
services; (6) the ability, experience, skill and reputation 
of the attorney; (7) the relative success of the workman 
(worker) in the court proceeding; (8) the amount involved; 
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and (9) the rate of inflation. Woodson v. Phillips Petroleum 
Co,, 1985-NMSC-018, 102 N.M. 333, 695 P.2d 483. 

When determining reasonable attorney fees, the work- 
ers' compensation judge must consider the present value 
of the award made in the claimant's’ favor. However, the 
amount of the worker's award is not the sole inquiry. 
Other factors to consider are those set forth in Fryar v, 
Johnsen, 1979-NMSC-080, 98 N.M, 485, 601 P.2d 718: suc- 
cess of claimant, extent to’ which issues contested, com- 
plexity of the issues, experience of attorney, cost of living, 
and time/effort expended, Sanchez v, Siemens 'Transmis- 
sion Sys., 1991-NMCA-028, 112 N.M. 2386, 814 P.2d 104, 
rev'd on other grounds, 1991-NMSC-093, 112 N.M. 533, 
817 P.2d 726. 

Factors in determining attorney's fees. — In ad- 
dition to those stated in Subsection D (now Subsection 
E) of this section, factors to be considered in award- 
ing attorney's fees include the length of the transcript 
of the proceedings in the trial court, the amount of the 
award and the results, Gearhart v; Kidson Metal Prods., 
1979-NMCA-019, 92 N.M. 768, 595 P.2d 401, 

In determining the amount to award for attorney's fees 
in workmen's (workers') compensation cases the courts 
consider the following factors: the relative success of the 
workman (worker) in the court proceedings; the extent to 
which the issues were contested; the complexity of the is- 
sues; the ability, standing, skill and experience of the at- 
torney; the rise in the cost of living; and the time and ef- 
fort expended by the attorney in the particular case. Fryar 
v, Johnsen, 1979-NMSC-080, 93 N.M. 485, 601 P.2d.718; 
Gonzales v. Bates. Lumber Cox, 1981-NMCA- 052, 96 NM. 
422, 631 P.2d.328, 

In most instances, a lawyer's skill, ability, experience 
and standing in the legal community, and the rising cost 
of living, as well as other ea Bate factors may be judi- 
cially noticed in fixing an attorney's fee in a workmen's 
(workers') compensation case. Woodson v. Phillips Petro- 
leum Co., 1985-NMSC-018, 102 N.M. 383, 695 P.2d 483. 

Facility in non-English speaking claimant's own lan- 
guage can be a proper factor in awarding attorney's fees 
and worker's counsel bears the. burden of providing evi- 
dentiary support for his assertion that his language abil- 
ity actually facilitated his representation of worker. Me- 
dina v. Honemuller Constr, Inc., 2005-NMCA-128, 1388 
N.M, 422, 122 P.3d 839, 

Length of disability to be considered, —, In deter- 
mining the amount of the proper award of attorney fees, 
the trial court should calculate the award in part upon the 
evidence in the case indicating whether there is a likeli- 
hood that the disability will extend beyond a six-month 
period. Amos v. Gilbert. W. Corp., 1985-NMCA-106, 1038 
N.M. 631, 711 P.2d 908. 

Amount of recovery is one of factors to be consid- 
ered in determining the amount of the fee to be allowed 
to the attorney for the claimant. Seal v, Blackburn Tank 
Truck Serv., 1958-NMSC-087, 64 N.M, 282, 327 P.2d 797. 

The relationship between the fee award and the recov- 
ery is but one of several important elements that bear on 
the reasonableness of the attorney's fee, Sanchez v. Sie- 
mens Transmission Sys., 1991-NMSC-093, 112 N.M. 533, 
817 P.2d 726, 

Review of determining fees in compensation case, 
— The ability, standing, skill, the amount in controversy, 
its importance and the benefits derived, go to the matter 
of determining fees in workmen's (workers') compensa- 
tion cases. The court's award, though not supported by 
direct evidence, will not be disturbed upon review unless 
it plainly appears from the record that there has been an 
abuse of discretion. Shillinglaw v, Owen Shillinglaw Fuel 
Co., 1962-NMSC-047, 70 N.M, 65, 870 P.2d 502. 

Attorney's time spent and effort expended rel- 
evant but not dispositive. — The time spent and the 
effort expended by the attorney, while relevant, is not 
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always dispositive of the amount of attorney’ fees to be 
awarded. Fryar v. Johnsen, 1979-NMSC-080,:93 N. M. 485, 
601 P.2d 718. 

An award of attorney's fees may not be based sidlaly- on 
the amount of time the plaintiffs attorney has expended 
on the litigation. Jennings v. Gabaldon, 1982-NMCA-016, 
97 N.M. 416, 640 P.2d 522; overruled on other grounds by 
Woodson v, Phillips Petroleurn Co., TOCBNMEC 018, 102 


(N.M. 338, 695 P.2d 483,: 


Amount of work expended by attorney nod deter- 
minative factor in fixing a reasonable ‘attorney's fee. 
Marez v, Kerr-McGee Nuclear Corp., 1978-NMCA-128, 93 
N.M. 9, 595 P.2d 1204, cert. denied, 92 N.M. 532, 591 P.2d 
286, 

_Failure to consider work perforined abuse of dis. 
cretion, — Although the amount of work performed by an 
attorney is not determinative of the amount of his fee, the 
failure to consider the work performed is an abuse of dis- 
cretion. Lamont v. N.M. Military Inst., 1979-NMCA-047, 
92 NiM:804, 595 P.2d 774, cert. denied, 92 N.M: 675, 693 
P.2d 1078. 

Factors not included in section for doperutiaiing 

attorney's fees, — Subsection D (now Subsection E) does 
not include among those considerations for determining a 
reasonable attorney's fee the amount. of work expended by 
a claimant's attorney, the novelty and difficulty of the is- 
sues involved nor the amount of work performed. Lamont 
v. N.M. Military Inst:, 1979°-NMCA-047, 92 N.M. 804, 595 
P.2d 774, cert. denied, 92 N.M. 674,593 P.2d 1078. 
. Failure to consider all proper factors. — Where a 
workers’ compensation judge refused to consider any ben- 
efit to:'the worker provided by his attorney in preserving 
both compensation benefits and a tort recovery, there was 
a refusal of a proper factor in the calculation of attorney 
fees. Martinez v.. Eight N.iIndian Pueblo Council,. Inc., 
1997-NMCA-078, 123 N.M. 677, 944 P.2d 906, 

Possibility of future reduction: in benefits can- 
not be feasible consideration in the award of attorney 
fees since such a possibility cannot always be anticipated. 
Marez.v, Kerr-McGee Nuclear Corp., 1978-NMCA-128, 93 
N.M. 9, 595 Pi2d 1204, cert. denied, 92 N.M: 582, 591 P.2d 

286 (1979), 
Medical and hospital expenses are nicsntivgresinistiiaet 


‘for purpose of allowing attorney's fees under Subsec- 
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tion D (now E). Schiller vi Southwest Air Rangers, Inc., 
1975-NMSC-018, 87 N.M. 476, 535 P.2d 1327. 

Fee based on percentage of final award. — An ap- 
pellate court cannot say as a matter of law that the ‘trial 
court abused its discretion merely because its award 
of attorney's fees: was based on a percentage figure of 
the final award. Marez vu. Kerr-McGeeNuclear Corp., 
1978-NMCA-128, 93. N.M. 9, 595 P.2d 1204, cert. denied, 
92 N.M, 532, 591. P.2d 286 (1979). 

A trial court is not to base attorney's fees' purely wes 
some percentage of the workman's (worker's) recovery, but 
neither is a trial court prohibited from using a percentage 
of the recovery as a factor in its determination of what 
shall constitute a reasonable fee. Woodson v: Phillips Pe- 
troleum Co., 1985-NMSC-018, 102 N.M: 333, 695 P.2d 4838. 

Medical expenses are compensation for purposes 
of determining award of attorney's fees. Such ex- 
penses, however, are those that have already occurred; not 
expenses that might occur in the future. Board of Educ. v. 
Quintana, 1985-NMSC-020, 102 N.M; 433, 697 P.2d 116.” 

/ Findings. as to factors in awarding fees. — An 
award of attorney fees must have evidentiary support, 
The: worker's. compensation judge, however, is not- re- 
quired to make a finding of fact on each factor set forth 
for attorney fees under Fryar v. Johnsen, 1979-NMSC-080, 
93.N.M, 485, 601 P.2d 718; Sanchez v. Siemens Transmis- 
sion Sys., 1991-NMCA-028, 112 N.M. 236, 814 P.2d 104, 
rev'd on other grounds, 1991-NMSC-093, 112 N.M, 533, 
817 P.2d 726. 
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Trial court must make specific findings as to each 
Fryar and statutory factor as to which there is eviden- 
tiary support in determining attorney's fees. ‘Sanchez v. 
Homestake Mining Co., 1985-NMCA-022, 102 N.M. 473, 
697 P.2d 156, citing Fryar v. Johnsen, 1979-NMSC-080, 93 
N.M. 485, 601 P.2d 718. 

Fees improperly awarded on basis of future medi- 
cal needs. — Where the workers' compensation judge 
improperly considered the value of future surgery in 
awarding attorney's fee, that component of the fee award 
was set aside. Buckingham v. Health S. Rehab. Hosp., 
1997-NMCA-127, 124 N.M. 419; 952 P.2d 20. 

Future medical benefits. — Medical benefits yet to 
be received constitute future medical benefits, and the 
value of those benefits may not be considered in determin- 
ing attorney's fees even though the value of those benefits 
may be calculated with certainty at present. Medina v. 
Hunemuller Constr, Inc., 2005-NMCA-128, 188 N,M. 472, 
122 P.3d 839. 


IV. FEE SHIFTING, 


Fee shifting. — The purpose of Section 52-1-54F 

NMSA 1978 would be undercut by a determination that 
parties cannot enter into settlements where the maxi- 
mum medical improvement date is to be determined at 
a later date due to a worker's continuing healing process. 
The time and effort expended by an attorney is relevant 
to the amount of an attorney fee award, not to the fee- 
shifting scheme in Section 52-1-54F NMSA 1978, Abeyta 
v. Bumper To Bumper Auto Salvage, 2005-NMCA-087, 137 
N.M, 800, 115 P.3d 816. 
. Requirements for a valid offer of judgment. — To 
force the employer to pay 100% of the attorney fees, an 
offer of judgment must be a valid offer under 52-+1-54(F) 
NMSA ‘1978, for an amount less than the award at 
trial, and an offer which the employer rejected. Baker 
v. Endeavor Servs., 2018-NMSC-035, rev'g Nos. 36,142 
and 36,272, mem. op. (N.M. Ct. App. Aug. 8, 2017) (non- 
precedential), — 

Fee shifting is mandatory if requirements of sec- 
tion are met. — The plain language of the statute is 
clear and unambiguous and requires attorney fees to be 
shifted to the rejecting party if the final compensation 
awarded to the offeror exceeds what was initially offered. 
Baker v. Endeavor Servs., 2018-NMSC-035, rev'g Nos. 
36,142 and 36,272, mem. op. (N.M. Ct. App. Aug. 8, 2017) 
(non-precedential). 

Valid offer of judgment triggered the fee-shifting 
provision, — Where worker suffered injuries as a result 
of a compensable motor vehicle accident, and where there 
was a dispute as to whether worker reached maximum 
medical improvement (MMI), and where employer re- 
jected worker's offer of judgment to settle the case, and 
where, following trial, the worker's compensation judge 
(WCJ) issued a compensation order that exceeded the 
amount proposed in worker's offer of judgment, the WCJ 
erred in declining to order employer to pay 100% of work- 
er's attorney fees, because the language in worker's offer 
of judgment put employer on notice that the offer was in- 
tended to trigger the fee-shifting provision of 52-1-54(F) 
NMSA 1978, and although MMI was not yet determined 
and the permanent partial disability benefits and impair- 


ment rating remained unknown at the time of worker's 


offer of judgment, the framework of what worker offered 
was clear, and employer was well informed as to the scope 
of its liability. Baker v. Endeavor Servs., 2018-NMSC-035, 
rev'g Nos. 36,142 and 36,272, mem. op. (N.M. Ct. App. 
Aug. 8, 2017) (non-precedential). 

Minimum content of an offer that invokes the fee 
shifting provision. — At a minimum, the documents 
conveying an offer of settlement must explicitly refer to 
Section 52-1-54 NMSA 1978 or address each of its material 
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requirements, including the requirement that if the offer is 
accepted a judgment is to be entered against the employer. 
Rivera v. Flint Energy, 2011-NMCA-119, 268 P.3d 525. 

Offers of compensation order did not invoke fee 
shifting mechanism. — Where the proceedings held on 
the day scheduled for the trial of worker's workers' com- 
pensation claim focused on worker's motion to compel dis- 
covery, no opening statements were made, no evidence was 
presented, no witnesses were sworn in or gave testimony, 
and the depositions and exhibits that had been submitted 
to the workers' compensation judge prior to the start of 
the proceedings were returned to the parties; during the 
proceeding, the workers' compensation judge stated that 
the case was not going to trial on that day and that the 
case had been rescheduled for purposes of trial; and after 
the proceeding on worker's motion to compel discovery, 
employer made an offer of compensation, the employer's 
offer was timely because the trial did not commence on 
the day originally scheduled for trial but after employer 
made its offer of compensation. Ruiz v. Los Lunas Pub. 
Sch., 20138-NMCA-085. 

Offer did not invoke the fee shifting provision. — 
Where the worker sent a letter to the employer proposing 
the terms of a settlement; the letter did not mention Sec- 
tion 52-1-54 NMSA 1978, state that the offer was valid 
only for the ten-day period required by the statute, or in- 
dicate that the offer was to allow a compensation order to 
be taken against the employer or to invoke the fee shifting 
provision of the statute; the employer rejected the offer; 
and the compensation order awarded the worker benefits 
in excess of those the worker had proposed in the letter, 
the letter was not a valid offer that could invoke the fee 
shifting provision of the statute. Rivera v. Flint Energy, 
2011-NMCA-119, 268 P.3d 525. 

Offer of judgment. — Where worker suffered two in- 
juries, each while working for different employers, work- 
er's offer of judgment that did not specify a dollar amount 
or a percentage of liability for which each employer would 
be responsible had no legal effect because it would ‘not 
have disposed of the merits of the case. Leonard v. Payday 
Prof'l, 2007-NMCA-128, 142 N.M. 605, 168 P.3d 177. 

Compensation order required to determine at- 
torney fees. — Where, after an offer of judgment had 
been made and rejected, the employer agreed to pay for 
the worker's surgery, a compensation order is necessary to 
determine whether to shift attorney fees and the workers' 
compensation judge cannot dismiss the case as moot and 
reserve jurisdiction to determine attorney fees. Baber v. 
Desert Sun Motors, 2007-NMCA-098, 142 N.M. 319, 164 
P.3d 1018. 

Stipulated compensation. — The fee shifting provi- 
sion of Subsection F of Section 52-1-54 NMSA 1978 ap- 
plies where pursuant to a stipulated compensation order, 
worker recovered benefits in excess of an earlier offer of 
judgment that was rejected by the employer, despite the 
fact that the award was not the result of a contested hear- 
ing. Hise v. City of Albuqueque, 2003-NMCA-015, 133 N.M. 
133, 61 P.3d 842. 

Refusal to give jury instruction on attorney's fees 
proper. — Refusal of trial court to give jury instruction 
that in compensation cases attorney's fees are paid by the 
employer and insurer and not by the claimant is proper. 
Seay v, Lea Cnty. Sand.& Gravel Co,, 1956-NMSC-004, 60 
N.M. 399, 292 P.2d 93. ) 

Acceptance of hearing officer's resolution as 
settlement offer. Hearing officer's recommended 
resolution, which was accepted by. the employer, was 
properly considered as an offer of settlement within the 
meaning of the statute. Davis v, Los Alamos Nat'l Lab., 
1989-NMCA-023, 108 N.M. 587, 775 P.2d 1304, cert. de- 
nied, 108 N.M. 433, 773 P.2d 1240, 

No fee shifting for employee's bad faith. — Al- 
though this section requires the employer to pay all or a 
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portion of a prevailing employee's attorney's fees, there is 
no corresponding provision for shifting any portion of a 
prevailing employer's attorney's fees to the worker; there- 
fore, Subsection I could not be the. basis for shifting the 
employer's attorney's fees to the employee as a sanction 
for bad faith in pursuing a meritless benefits claim. Car- 
rillo v. Compusys, Inc., 2002- NMG An 099, 182 N.M..710, 54 
P.3d 561, 

Fee-shifting mechanism of Subsection! F_un- 
available. — Where employer's offer based on-a weekly 
compensation rate was less than the amount that. was 
determined on appeal worker should receive using the 


reinstated weekly compensation. rate,, the. fee-shifting 


mechanism of Subsection F of this section is unavailable 
to employer. Medina v. Honemuller, 2005-NMCA-128, 138 
N.M. 472, 122 P.3d 839. 

Effect of ambiguity in defendant's written offories 
Where the defendant makes a written offer of settlement 
more than 30 days prior'to trial, but there is ambiguity in 
the offer concerning medical expenses and weaseling in 
the offer concerning attorney fees, it cannot be later held 
that the plaintiff failed to collect compensation in, excess 
of the amount offered, Aguilar v. Penasco Indep. Sch, Dist. 
No. 6, 1984-NMSC-004, 100 N.M. 625, 674 P.2d 515. 

Offer for. compensation order. — Subsection F(1) 
did not.apply to require an employer to pay 100% of the 
worker's attorneys' fee since, even assuming that the 
employer made an offer for a compensation order, there 
was no offer that complied with Subsection F(4), and 
there was no basis for the workers' compensation judge 
to order a payment regimen different from that contem- 
plated by Subsection J, Cordova v. Taos Ski Valley, Inc., 
1996-NMCA-009, 121 N.M. 258, 910 P.2d 334. 

The term "amount awarded by the compensation 
order" in Paragraph F(4) includes all orders that are part 
of the total resolution of the case, including a bad faith 
sanction. Meyers v. W. Auto, 2002-NMCA-089, 132 N.M. 
675, 54 P.3d 79, cert. denied, 132 N.M. 551, 62 P.3d 411. 

Attorney fees not allowed unless recovery ex- 
ceeds amount tendered. — Where the employer and 
carrier, 30 days or more prior to trial, offered to compro- 
mise and settle plaintiff's claim for the sum of $2420.48, 
which sum was to include attorney's fees, which offer 
was declined, and subsequently the trial court found that 
plaintiff was entitled to receive $2420,38 for doctor and 
hospital fees and 22 weeks of compensation, it was held 
that the amount offered was not the same as the amount 
received, since plaintiff's attorney's fee would have to be 
deducted therefrom, and consequently, plaintiff should 
have been granted an award of reasonable attorney's fees 
consistent with the law. Bennett v. Lane Plumbing Co., 
1976-NMCA-122, 89 N.M. 790, 558 P.2d 59. 

Where record showed settlement offers. made 
to plaintiff both before suit was filed and prior to trial, 
there was nothing showing the trial.court failed to con- 
sider the mandatory provisions of this section. Escobedo 
v. Agriculture Prods, Co,, 1974-NMCA-063, 86 N.M. 466, 
525 P.2d 393. 


V. CHANGE OF BENEFITS. 


Fees awarded where past benefits placed in jeop- 


ardy. — Employer's request for credit for benefits paid ‘in 
an action to reduce worker's compensation benefits placed 
all past benefits in jeopardy, thus entitling the court to 
award attorney's fees to the worker based on these past 
benefits after the attorney successfully established that 
the employer was not entitled to credit for them. Baca v, 
Highlands Univ., 1992-NMSC-010, 113 N.M. 170, 824 P.2d 
310. 

Because worker's attorney was successful in obtain- 
ing for worker more than she would have gotten under 
employer's original scheme of 21% for 140 weeks, and 
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because employer's litigation stance placed all benefits, 
even those employer had-already paid, in jeopardy, worker 
was entitled to a fee award for the services of her attorney 
in obtaining more benefits for worker and for preserving 
worker's past benefits. Gomez v. Bernalillo Cnty. Clerk's 
Office; 1994-NMCA-102, 118 N.M. 449, 882 P.2d 40. 

The attorney's preservation of past. benefits: from at- 
tack by an employer:constitutes a quantifiable benefit toa 
worker and entitles the attorney to a fee award. County of 
Bernalillo v, Sisneros, 1994-NMCA-156, 119-N.M. 98, 888 
P.2d 980... 

Additional attorney's fees allowed where com- 
pensation increased. — To avoid a policy or a:practice 
which would discourage representation or the taking of 
appeals where counsel feels that an injured workman 
(worker) has been aggrieved at the trial court level, and 
to preserve the right of an injured workman (worker) to 
have representation where the employer has appealed, 
an appellate court should allow additional attorney's fees 
where the compensation award was also increased. Hern- 
don v. Albuquerque Pub, Schs., 1978-NMSC-090, 92 N.M. 
287, 587 P.2d 434, 

In an appeal, a workman (worker) has the right to seek 
an increase in compensation payments and if successful, 
he is entitled to payment of a reasonable attorney fee. 
Romo v. Raton Coca Cola Co., 1981-NMCA-120, 96 N.M. 
765, 635 P.2d 320, 


VI. REASONABLENESS OF FEES. 


Fees greater than amount of compensation 
awarded. — Attorney's fees in an amount equivalent 
to 102 percent of the present value of the worker's final 
award did not place the fee award beyond the discretion- 
ary authority of the workers: compensation. judge, San- 
chez v. Siemens Transmission Sys., 1991-NMSC-093;112 
N.M, 533, 817 P.2d 726. 

Award of attorney's fees adequate: — Award of 
$150 as attorneys' fees where total award to claimant 
aggregated $644.97, exclusive of attorneys' fees, was ad- 
equate. Hedgecock v, Vandiver, 1970-NMCA-117, 82 N.M. 
140, 477 P.2d 316. 

No abuse of discretion. _+Where the worker's counsel 
secured benefits for the worker in the amount of $86,037; _ 
the workers’ compensation judge awarded worker's attor- 
ney $15,00 in attorney fees, to be borne fifty-fifty by each 
side; there were no settlement offers and the award was 
substantially the result of worker's attorney's efforts; the 
issues, which were complex and novel, involved the deter- 
mination of the worker's average weekly wage in a multi- 
ple employment situation; and the record showed that the 
employer used sharp practices, the attorney fee was not 
unreasonable, Vinyard v. Palo Alto, Inc., 2018-NMCA-001, 
293 P.3d 191, 

Awarding to plaintiff. $1,000 as an attorney’ s fee pursu- 
ant to this. section does not shock the conscience of the 
court and was no abuse of discretion. Trujillo v. Tanuz, 
1973-NMCA-048, 85 N.M. 85, 508 P.2d 1332. 

The award of attorney's fees is discretionary, and will 
not be disturbed in the absence of an abuse of discretion. 
Where, although the trial may have been short and. the 
issues not complex, disability was thoroughly contested, 
and in addition, counsel gained very substantial results 
for the claimant, the appellate court would not say as.a 
matter of law, that the $4,250 awarded claimant as at- 
torney's fees, based on 15% of his total recovery, was an 
abuse of discretion. Gallegos v. Duke City Lumber. Co., 
1975-NMCA-039, 87 N.M. 404, 584 P.2d 1116, 

Where the record in this case shows. a hearing on de- 
fendants' motion for summary. judgment and two trials 
and the proceedings show the claim was contested on the 
issues of employment in New Mexico, filing of the claim 
within the proper time, the extent of disability and the 
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recovery for certain medical bills, there was no abuse. of 
discretion by the trial court in setting the attorney fee at 
$2,600 with an additional award to plaintiff of $1,000 for 
the services of his attorney in representing him in this ap- 
peal. Reed v. Fish Eng g Comp 1966-NMSC- 183, 76 N.M. 
760,418 P.2d 537, 

Award of compensation affiinied; and an additional 
award was given to plaintiff of $1,250 for the services of 
his attorney in this appeal. Quintana v. East Las Vegas 
Mun. Sch. Dist., 1971-NMCA-029, 82 N.M. 462, 483 P.2d 
936; Brown v. Safeway Stores, Inc., 1970-NMCA-132, 82 
NM. 424, 483 P.2d 305. 

Hearing officer did not abuse his discretion i in refusing 
to award attorney's fees in a lamp'sum payable by the em- 
ployer and, instead, awarding attorney's fees to be paid 
out of the claimant's bi-weekly compensation. Strong. v. 
Sysco Corp. / Nobel Sysco, 1989-NMCA-051, 108 N.M. 639, 
776 P.2d 1258. , 

Where it was rational for the workers' compensation 
judge (WCJ) to decide that "claimant had not established 
the employer's bad faith, and there was a basis on which 
the WCJ could find that claimant's counsel's alleged ex- 
penditure of time was unreasonable and unnecessary, the 
amount of fees awarded was not.an abuse of discretion, 
Sosa v. Empire Roofing Co., 1990-NMCA- 097, 110 N.M. 
614, 798 P.2d 215. 

No fee where no increase in compensation. — 
Where plaintiff was successful in removing a limitation 
upon compensation benefits and successful in requiring 
a remand for a decision concerning compensation ben- 
efits from the time compensation was terminated until 
the date of entry of judgment, but these two. successes 
did not yet increase his compensation, no attorney's fees 
were awarded for these two items on appeal; for two other 
successful points of appeal which resulted in a financial 
benefit to plaintiff, he was awarded attorney's fees in 
the amount of $1500. Escobedo:v. Agriculture Prods. Co., 
1974-NMCA-063, 86 N.M. 466,525 P2d 393.” 

Since the plaintiff recovered less than the amount of- 
fered in settlement the trial court properly held that he 
is not entitled to an attorney's fee. Hales v. Van Cleave, 
1967-NMCA-006, 78 N.M, 181, 429 P.2d 379, cert. denied, 
78 N.M. 198, 429 P.2d 657; Davis v. Los Alamos Nat'l Lab,, 
1989-NMCA-023, 108 N.M. 587, 775 P.2d 1804, cert. de- 
nied, 108 N.M. 433, 773 P.2d 1240. 

Where appellee offered the exact amount for which 
judgment was subsequently entered, the court had no 
power under the section to grant attorneys' fees. Lee v, 
United States Fid. & Guar. Co., 1960-NMSC- 003, 66 N.M. 
351, 348 P.2d 271.: 

Where no final judgment has been previously ren- 
dered, attorney's fees for hearing resulting in judgment 
reducing previously stipulated disability are controlled by 
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record on attorney's fees, this precluded review of the ques- 
tion of the reasonableness of the fees awarded in the trial 
court. Lopez v. K.B. Kennedy Eng'g Co., 1981-NMCA-011, 
95.N.M. 507, 623 P.2d 1021. 

Award was not excessive. — Where an award of at- 
torneys fees of $30,000 was equal to 63% of the worker's 
benefits award; the case involved complex medical issues 
requiring the depositions of fourteen attending physi- 
cians; all issues were hotly contested, including causation 
and degree of disability; the present value of the worker's 
award was $61, 392; the worker's attorney expended 395.9 
hours on the case; the attorney's normal hourly rate was 
$95; no written offers of settlement were made by the em- 
ployer before or after the informal and formal hearings; 
prior to either party retaining counsel, the employer of- 
fered $50,000 in settlement, but withdrew the offer at the 
informal hearing, and the worker was partially successful 
in the worker's claim. There are sufficient findings to sug- 


gest the award of attorney fees. Fuyat v: Los Alamos Nat. 


Laboratory, 1991-NMCA-045, 112 N.M. 102, 811 P.2d 1313. 

Award held not excessive. — An award of $15,000 
in attorney fees, which was about 23% of the compensa- 
tion award, was not excessive. Candelaria v. General Elec. 


Co,, 1986-NMCA-016, 105 N.M. 167, 730 P.2d 470, cert. 


Subsection D (now E) rather than Subsection E (now G) of - 


this section. Turrieta v, Creamland Quality Chekd Dairies, 
Inc., 1966-NMSC-252, 77 N.M. 192, 420 P.2d 776. 

Subsection E (now Subsection G) is restricted in 
its effect to proceedings seeking either reduction or in- 
crease of disability payments subsequent to the entry of 
judgment in a compensation case pursuant to Section 52- 
1-56 NMSA 1978. Turrieta v. Creamland Quality Chekd 
Dairies, Inc., 1966-NMSC-252, 77 N.M. 192, 420 P.2d 776. 

Where employer had terminated compensation 
and medical services, and both were obtained through 
court proceedings at which counsel represented claimant, 
there was no evidence of an abuse of discretion by the trial 
court in awarding attorney's fees of $4,500. Provencio v. 
New Jersey Zine Co., 1974-NMCA-048, 86 N.M. 538, 525 
P.2d 898, cert. denied, 86 N.M. 528, 525 P.2d 888. 

Review of reasonableness of fees precluded 
where defendants failed to request findings of fact. 
— Where defendants failed to request findings of fact, con- 
clusions of law and failed to include any evidence in the 


quashed, 105 N.M. 111, 729 P.2d 13865. 

Excessive fee reduced, — Where the trial of the case 
consumed less than one day, the transcript contained 
135 pages of which 103 consisted of the bill.of exceptions, 
claimant testified and called three other witnesses. and 
the defendants called one defense witness, a fee of $2500 
was excessive and was reduced to $1,750. Seal v. Black- 
burn Tank. Truck, Serv., 1958-NMSC-087, 64 N.M. 282, 327 
P.2d 797. 

Considering the issues in the case, the length of the tran- 
script of the proceedings in the trial court, together with 
the amount of the award and results achieved on behalf 
of appellee, there was an abuse of discretion and award of 
$3,000 attorney's fee was excessive to the extent of $1,000. 
Ortega v. N.M. State Hwy, Dep't, 1966-NMSC- 250, cy N.M. 
185, 420 P.2d 771. 

Failure to comply .with procedural rules. — The 
award of attorney's fees for obtaining past-due disability 
benefits was reversed where the record did not show com- 
pliance with rules and procedures in requesting a fee pur- 
suant to Subsection C, or whether this ground was relied 
upon by the worker's compensation judge. Buckingham v. 
Health S. Rehab. Hosp., 1997-NMCA-127, 124 N. M. 419, 
952 P.2d 20. 

Attorney's fee deemed excessive. — Where the at- 
torney for the plaintiff filed a motion to dismiss the ap- 
peal, a four-page memorandum brief in support of this 
motion and a 15-page answer brief, in which only 14 cases 
were cited, the fee of $14,435.75 is excessive to the extent 
of $1,500. Fryar v. Johnsen, 1979-NMSC-080, 93 N.M. 485, 
601 P.2d 718. 

Increase in disability. — Where a disability has in- 
creased in the sense that it will continue to the end of the 
period for which Section 52-1-42 NMSA 1978 allows com- 
pensation, three years longer than the district court last 
predicated, the plaintiff's disability has increased, within 
the meaning of Subsection E of this section. Martinez v. 
Ralph Johnson Rig, Inc., 1978-NMCA-047, 91.N.M, 717, 
580 P.2d 485: ° 

Law reviews. — For comment on Johnson v. C & H 
Constr. Co., 78 N.M; 423, 432 P.2d 267 (Ct. App. 1967), see 


~ 8 Nat, Hascureaa at 522 (1968). 


For survey, "Workmen's Compensation," see 6 N.M. L. 
Rey. 418 (1976), 
For article, "Survey of New Mexico Law, 1979-80: Work- 


_men's Compensation," see 11 N.M.L, Rev. 235 (1981), 
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For annual survey of New Mexico law relating to work- 
men's compensation, see 13 N.M.L. Rev. 495 (1983), 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-55 


For article, "Survey on New Mexico Law, 1982-83: Work- 
men's Compensation," see 14 N.M.L. Rev. 211 (1984). 

For note, "Workers' Compensation Law - Bad Faith Re- 
fusal of an Insurer To Pay Workers' Compensation Ben- 
efits: Russell v. Protective Insurance Company," see 20 
N.M.L. Rev. 757 (1990). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 457, 459, 

Attorney's compensation for services in connection with 
claim under Workmen's Compensation Act, 159 A.L.R. 
912. 

Excessiveness or inadequacy of attorney's fees in nite 
ters involving commercial and general business activities, 
23 A.L.R.5th 241, 

101 C.J.S. Workmen's Compensation §§ 817 to 822. 


52-1-55. Physical examinations; statements regarding dependents; pre- 
employment physical condition statements. 


A. It is the duty of the worker at the time of the worker's employment or thereafter at the 
request of the employer to submit to examination by a physician or surgeon duly authorized to 
practice medicine in the state, or by a physician assistant, advanced practice registered nurse or 
certified nurse-midwife working within that person's scope of practice, who shall be paid by the 
employer, for the purpose of determining the worker's physical condition. 

B. It is also the duty of the worker, if required, to give the names, addresses, relationship and 
degree of dependency of the worker's dependents, if any, or any subsequent change thereof to the 
employer, and when the employer or the employer's insurance carrier requires, the worker shall 
make a detailed verified statement relating to such Gopedtlaniee matters of employment and other 


information incident thereto. 


C. It is also the duty of the worker, if requested by the employer or the employer's insurance 
carrier, to make a detailed verified statement as part of an application for ariplsymans disclosing 
specifically any preexisting permanent physical impairment. 


History: Laws 1929, ch. 113, § 23; C.S. 1929, § 156- 
123; 1941 Comp., § 57-924; 1953 Comp., § 59-10-24; 
1987, ch. 235, § 25; 2015, ch. 116, § 14, 

The 2015 amendment, effective June 19, 2015, 
amended the Worker's Compensation Act provision, relat- 
ing to physical examinations of workers, to include other 
health care professionals with each reference to "physi- 
cian"; in Subsection A, after "the time of", deleted "his" and 
added “the worker's" , after "the employer to submit", de- 
leted "himself", after "medicine in the state", added "or by 
a physician assistant, advanced practice registered nurse 
or certified nurse-midwife working within that person's 
scope of practice", and after "determining", deleted "his" 
and added "the worker's"; in Subsection B, after "degree 
of dependency of", deleted "his" and added "the worker's", 


deleted "his" and added "the employer's", after "disclosing 
specifically any", deleted "pre-existing" and added "preex- 
isting", and after "physical impairment", deleted "as that 
term is defined in Section 52-2-6 NMSA 1978". 

Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate.or statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 


ANNOTATIONS 


after "the employer or", deleted "his" and added "the em- 


J . 2d L. oy eee . — 82 Am, 
ployer's"; and in Subsection C, after "by the employer or", EAA OE Al Ahly ADE eu akel tk Hae 


Jur. 2d Workers' Compensation §§ 504 to 506,595. 


52-1-56. Diminution; termination or increase of compensation. 


The workers’ compensation judge may, upon the application of the employer, worker or other 
person bound by the compensation order, fix a time and place for hearing upon the issue of claim- 
ant's recovery. If it appears upon such hearing that diminution or termination of disability has 
taken place, the workers' compensation judge shall order diminution or termination of payments 
of compensation as the facts may warrant. If it appears upon such hearing that the disability of the 
worker has become more aggravated or has increased without the fault of the worker, the work- 
ers' compensation judge shall order an increase in the amount of compensation allowable as the 
facts may warrant. Hearings shall not be held more frequently than at six-month intervals. In the 
event the employer or other person upon whose application the hearing is had to diminish or ter- 
minate compensation is unsuccessful in diminishing or terminating the compensation previously 
awarded to the worker, the worker shall be entitled to recover from the applicant all reasonable 
and necessary expenses incidental to his attending the hearing, including the cost of travel, meals, 
lodging, loss of pay or other like direct expense together with his costs. If the worker has, prior 
to his application to the workers' compensation judge, made demand in writing to the employer 
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or other person bound by the compensation order for examination as provided in Section 52-1-51 
NMSA 1978 for the purpose of determining whether compensation should be increased and if the 
employer or other person bound by the compensation order has failed to provide the examination 
within a period of one month after receipt of the demand or, after the examination, has denied to 
the worker any increase in compensation, then if the worker is successful in obtaining an increase 
of compensation, he is entitled to recover from the employer or other person bound by the com- 
pensation order all reasonable and necessary expenses incidental to his attending the hearing, 
including the cost of travel, meals, lodging, loss of pay or other like direct expense together with 
his costs. The compensation of the worker as previously awarded shall continue while the hearing 
is pending. If the applicant decides to have the worker examined after he has come to the place of 
hearing pursuant to notice given, he shall pay the worker his expenses necessarily incurred in at- 
tending the hearing before the worker is required to submit to such examination, but such worker 
is not entitled to receive expense money more than one time for the same trip. 


History: 1978 Comp., § 52-1-56, enacted by Laws over a compensation award. Clauss v, Electronic City, 
1987, ch. 235, § 26; 1989, ch, 268, § 33. 1979-NMCA-066, 93 N.M. 75, 596 P.2d 518. 
Repeals and reenactments. — Laws 1987, ch. 235, Under this section, the court is invested with continu- 
§ 26 repealed former 52-1-56 NMSA 1978, as reenacted by ing jurisdiction to increase, diminish, or terminate com- 
Laws 1986, ch, 22, § 19, and enacted a new 52-1-56 NMSA pensation benefits payable to an injured worker based 
1978, effective June 19, 1987. upon evidence indicating a change in the worker's condi- 
Cross references. — For filing insurance policy or tion and justifying modification. However, the filing of a 
other evidence of coverage in office of director, see 52-1-4 motion under this section does not invest the court with 
NMSA 1978, jurisdiction to retroactively modify a prior final judgment. 
St. Clair v. County of Grant, 1990-NMCA-087, 110 N.M. 
ANNOTATIONS 543, 797 P.2d 993. 

This act has no extra-territorial effect. Kandelin v. 
7 Per edion eae Lee Moor Contracting Co,, 1933-NMSC-058, 37 N.M. 479, 

III. HEARING. 66 Feed 1B licsen). 9 ; 
Statute is reimbursement statute and there is 
I, GENERAL CONSIDERATION. but one cause of action. Herrera v. Springer Corp., 


peer 4 bFie st 1973-NMCA-041, 85 N.M. 6, 508 P.2d 1808, rev'd on other 
Award subject to diminution or termination due grounds, 1973-NMSC-057, 85.N.M, 201, 610 P.2d 1072. 


to change. — An award for total and permanent dis- This section does not deal with right of subro- 
ability under this section, with the exception of certain gation, but with the right of reimbursement. Therefore, 
amputations, is always subject to diminution or termi- the general law of subrogation is not applicable to the 
nation due to.a change in disability. Hamilton v. Doty, right of reimbursement accorded by this section. Herrera 
1962-NMSC-068, 71 N.M. 422, 379 P.2d 69. v. Springer Corp., 1973-NMCA-041, 85 N.M. 6, 508 P.2d 

Workmen's (Workers') compensation statutes 1303, rev'd on other grounds, 1973-NMSC- 057, 85 NM. 
should be liberally and fairly construed in the work- 201, 510 P2d 1072. 
man's (worker's) favor to insure the full measure of his "Claim", — ‘As used in Workmen's (Workers’)Com- 
exclusive statutory remedy. Evans v. Stearns-Roger Mfg. pensation Act, the word "claim" is synonymous with "de- 
Co., 253 F.2d 383 (10th Cir. 1958). mand"; it means the assertion of liability against another. 

Purpose of section is to protect workman Ritter v. Albuquerque Gas & Elec. Co., 1948-NMSC-035, 47 
(worker), or those claiming the right to receive pay- N.M. 329, 142 P.2d 919. 
ment, and whatever right the employer or its insurer Section is unquestionably intended to meet effect 
has to reimbursement follows payment of compensation of changes which could occur in a workman's (worker's) 
but does not precede it. Brown v. Arapahoe Drilling Co., physical condition, as related to a compensable injury 
1962-NMSC-051, 70 N.M, 99, 370 P.2d 816, (whether the change be for better or worse), during the pe- 

Dismissal of claim with prejudice contrary to riod for which compensation could be paid. Glover v. Sher- 
Act's policy. — Dismissal with prejudice of a workman's man Power Tongs, 1980-NMCA-076, 94 N.M. 587, 613 P.2d 
(worker's) compensation claim, even when the claimant's 729, cert. denied, 94 N.M. 675, 615 P.2d 992. 
attorney agreed to dismissal, is contrary to the policy of Accepting asgk amount of compensation not 
the Workmen's (Workers') Compensation Act as it de- deny appeal. — Under Workmen's (Workers') Com- 
prives the workman (worker) of his right to reopen his pensation Law, a workman (worker) cannot be denied 
claim if and when labor problems develop which are re- the right of appeal by his acceptance of a compensation 
lated to the compensable injury. Rumpf v. Rainbo Baking award in an amount less than that to which he is entitled. 
Co,, 1981-NMCA-037, 96 N.M. 1, 626 P.2d 1303, cert. de- Evans v. Stearns-Roger Mfg. Co., 253 F.2d 383 (10th Cir. 
nied, 96 N.M. 17, 627 P.2d 412. 1958). 

Act not written with intent that it be penuriously ’ Receiving benefits under other statute not forbid- 
interpreted that a workman (worker) be bound by a den. — There is no provision in the compensation stat- 
"one-shot" chance at showing his ability or inability to ute forbidding benefits to an injured workman (worker) 
perform the tasks of his usual occupation or other work on the ground that he is receiving benefits under some 
he is fitted by past history to do. Glover v. Sherman Power other local or federal statute. Snead v. Adams Constr, Co., 
Tongs, 1980-NMCA-076, 94 N.M. 587, 613 P.2d 729, cert. 1963-NMSC-075, 72 N.M. 94, 380 P.2d 836. 
denied, 94 N.M, 675, 615 P.2d 992. Payments as separate not community property. 

Sections provide for continuing jurisdiction over — Payments under this act are based upon degree of dis- 
award. — Both Section 52-1-46 NMSA 1978 and this ability of injured workman (worker), not loss of earning 
section provide for a continuing jurisdiction of the court power, so that such payments are considered the separate 
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property of injured workman (worker) rather than com- 
munity property for purpose of divorce settlement. Rich- 
ards v, Richards, 1955-NMSC-048, 59 N.M. 808, 288 P.2d 
881. 

Recovery of claim against insurer by employer, — 
An employer, who pays the hospital and medical expenses 
and compensation of his injured employee after notice 
to‘his compensation insurer, and after refusal of the in- 
surer to pay or demand suit, may recover from the insurer 
notwithstanding a provision of the policy that no action 
should lie against the company unless the claim has been 
fixed or rendered certain by final judgment. Stahmann 
v. Maryland Cas. Co,, 1940-NMSC-025, 44 N.M, 289, 101 
P.2d 1021, 

Ordinary tort law governs tortious acts of medi- 
cal personnel and employee. — Section 52-1-49 NMSA 
1978 coupled with Section 52-1-6 NMSA 1978 and this 
section clearly demonstrate a legislative intent that or- 
dinary tort law, except as modified by Section 52-1-49 
NMSA 1978 and this section, shall govern the tortious 
acts of medical personnel and hospitals charged with the 
care and treatment of an employee for a compensable ac- 
cident. Security Ins, Co. v. Chapman, 1975-NMSC-052, 88 
N.M. 292, 540 P.2d 222 (decided under prior law). 

Right of workman (worker) to recover damages 
for injuries occasioned by negligence or wrong of 
a person other than the employer is not affected by the 
Workmen's (Workers')) Compensation Act. Herrera v. 
Springer Corp., 1973-NMCA-041, 85 N.M. 6, 508 P.2d 
1303, rev'd on other grounds, 1973-NMSC-057, 85 N,M. 
201, 510 P.2d 1072, 

Injured employee releasing claim for compen- 
sation. — In absence of statute to the contrary, an in- 
jured employee may in consideration of a contract for 
life employment release or dismiss his claim against an 
employer for personal injuries previously incurred or 
forego his right to prosecute therefor. Ritter v. Albuquer- 
que Gas & Elec. Co., 1948-NMSC-035, 47 N.M. 329, 142 
P:2d 919. 


II], MODIFICATION OF AWARD. 


Modification of benefits award. — A worker may, 
pursuant to this section, seek an increase in his compen- 
sation based on change in condition at any time during 
the statutory benefits period under Section 52-1-42 NMSA 
1978, even if, as a result of receiving partial lump-sum 
payments for debt pursuant to Section 52-5-12C NMSA 
1978, the worker has received the monetary equivalent of 
the benefits allowed in a compensation order before the 
benefits period expires. Souter v. Ancae Heating & Air 
Conditioning, 2002-NMCA-078, 1382 N.M. 608, 52 P.8d 
980. 

Modification of determination of maximum medi- 
cal improvement. — Where worker suffered a back in- 
jury in 2003 and underwent a spinal fusion in 2006, the 
workers' compensation judge determined that worker 
had reached maximum medical improvement in 2006 
. and awarded worker a lump sum payment of permanent 
partial disability benefits; in 2007, worker's physician dis- 
covered that worker had a new injury that related to the 
original injury; worker underwent surgery in 2010, and 
in a 2010 compensation order, the workers’ compensation 
judge concluded that worker was not at maximum medi- 
cal improvement as of 2007 and awarded worker tempo- 
rary total disability benefits, the workers' compensation 
judge had authority to modify the maximum medial im- 
provement determination upon a change of condition if 
worker's injury became aggravated or worsened to an 
extent that worker was no longer, at maximum medi- 
cal improvement and the previous finding of maximum 
medical improvement and payment of lump sum benefits 
did not preclude the workers' compensation judge from 
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concluding that worker was not at maximum medical im- 
provement in 2007. Fowler v, Vista Care, 20138-NMCA-036, 
298 P.3d 491, rev'd, 2014-NMSC-019. 

Construction with Section 52-1-26.3 NMSA 1978. 
— The term “disability,” as used in this section for pur- 
poses of modification of a compensation order, refers to a 
worker's physical condition and does not include the edu- 


‘cation modifier used’ pursuant to 52-1-26.3 NMSA 1978 


to determine disability rating, Herrera v. Quality Imports, 
1999-NMCA-140, 128 N.M. 300, 992 P.2d 313. 

Credit for overpayment, not exceeding value of 
award, should be fashioned to avoid termination 
of benefits, — A credit is appropriate for overpayments 
made under an employer's good. faith belief that he is 
discharging his statutory obligation, if the prejudgment 
overpayments are intended by the employer to be com- 
pensation payments and not:a.mere gratuity, but unless 
the overpayment equals or exceeds the value of the com- 
pensation award, an award of credit should be fashioned 
to avoid immediate termination of benefits because such 
termination violates the central scheme of the act. Pater- 
noster v. La Cuesta Cabinets, Inc., 1984- NMCA- 097, 101 
N.M. 773, 689 P.2d 289. 

The interest in encouraging voluntary payments man- 
dates that some form of credit be permitted for overpay- 
ments resulting from such voluntary payments. An em- 
ployer will not necessarily be entitled to the full amount 
of a credit, if allowing the full credit would require repay- 
ment by a worker of overpaid amounts. Apex Lines v. Lo- 
pez, 1991-NMCA-023, 112 N.M. 309, 815 P.2d 162. 

Increase of "disability"| required. — Under the 
provisions of this section, an increase or aggravation of 
"disability" is required. Holliday v. Talk of Town, Inc., 
1982-NMCA-103, 98 N.M. 354, 648 P.2d 812. 

Physical impairment does not automatically 
equate with disability. Tafoya v, Leonard Tire .Co., 
1980-NMCA-106, 94 N.M. 716, 616 P.2d 429, 

Nondisabling pain is not compensable. Tafoya. v. 
Leonard Tire Co., 1980-NMCA-106, 94 N.M. 716, 616 P.2d 
429, 

Termination for failure to appear for deposition 
held reversible error. — Termination of an employee's 
workmen's (workers') compensation benefits for failure 
to appear for a scheduled deposition was reversible error, 
where his status as an excludable alien made him legally 
not eligible to enter the United States, constituting an ex- 
cuse for noncompliance, and alternative methods of dis- 
covery were available and could have been utilized. San- 
doval v. United Nuclear Corp., 1986-NMCA- 110, 105 N.M. 


105, 729 P.2d 503. 
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Provision for reexamination of a workman 
(worker), when first enacted, provided for relief for the 
employer only when an injured workman's (worker's) con- 
dition had improved or his disability had terminated. It 
was later amended to put the workman (worker) on a par 
with the employer, so if the disability had become more 
aggravated or increased without fault on his part the 
court might order an increase. Segura v. Jack Adams Gen. 
Contractor, 1958-NMSC-101, 64 N.M, 413, 329 P.2d 432. 

Periodic payments rule while lump-sum awards 
exception. — Although the "best interest" of the plaintiff 
is the guide in determining whether a lump sum should 
be awarded, periodic compensation payments are the rule, 
and lump-sum awards are the exception, and in applying 
this exception the purpose of workmen's (workers') com- 
pensation must be kept in mind, that is the public policy 
that compensation shall be made i in a certain amount, to 
secure the injured employee against want, and to avoid 
his becoming a public charge. Arther v. Western Co. of N. 
Am., 1975-NMCA-082, 88 N,M. 157, 538 P.2d 799, cert. de- 
nied, 88 N.M. 318, 540 P.2d 248. 

Generally, the best interests of the claimant will 
be served by paying the compensation in regular 
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installments as wages are paid; periodic payments supply, 
in a measure, the loss of a regular pay check. Codling v. 
Aztec Well Servicing Co., 1976-NMCA-044; 89 N.M. 213, 
549 P.2d 628. 

Where exceptional cinorishettadied warrant. 
Lump-summing should only be permitted when it appears 
that exceptional circumstances warrant the departure 
from the general scheme; however, once a departure is 
warranted there should be no hesitancy in making a lump- 
sum award, which may be made either in whole or in part 
so long as it is made because of exceptional circumstances. 
Codling v. Aztec Well Servicing Co., 1976-NMCA-044, 89 
N.M. 213, 549 P.2d 628. 

As each request for a lump-sum payment is unique, a 
precise enumeration of what factual ingredients consti- 
tute special circumstances is impossible, but in each case 
which has granted a lump-sum award, a certain factual 
situation has emerged which, by its quantum and quality 
of evidence, has convincingly portrayed the existence of 
exceptional circumstances. Codling v. Aztec Well Servicing 
Co., 1976-NMCA-044, 89 N.M. 213, 549 P.2d 628. 

A lump-sum award should be calculated on a 
sound annuity basis and should not be permitted for the 
purpose of beating the actuarial tables; thus the claimant 
has the burden of showing that it is in his best interest 
and the lack of lump-summing would create a manifest 
hardship where relief is essential to protect claimant and 
his family from want, privation or to facilitate the produc- 
tion of income or to help in a rehabilitation program, and 
depending on the circumstances, the payment of debts 
may or may not be an important factor. Codling v. Aztec 
Well Servicing Co., 1976-NMCA-044, 89 N.M. 218, 549 
P.2d 628, 

Evidence insufficient to support lump-sum 
award. — Evidence that 50% partially permanently dis- 
abled plaintiff was married and had four children ranging 
from age 11 months to 11 years, was unemployed but ac- 
tively pursuing an electro-mechanical technology program 
which he was scheduled to complete in a little over a year, 
after which he hoped to get a job with a power plant as an 
electronics technician, that his family had a total monthly 
income of approximately $1350 ($800 of which would ter- 
minate shortly) and that it cost $700 to $800 a month 
to live and that if granted a lump-sum award plaintiff's 
wife would like to.stay home and take care of the baby; he 
would pay the medical bills; he would pay off the land and 
car; and he would place the balance in a savings account 
for a supplementary program was insufficient to support 
a lump-sum award. Codling v. Aztec Well Servicing Co., 
1976-NMCA-044, 89 N.M, 213, 549 P.2d 628. 

Reopening lump-sum judgment. — A lump-sum 
judgment, fully paid and satisfied, is conclusive under 
the Workmen's (Workers') Compensation Act, and absent 
stipulation to the contrary may not be reopened under 
a claim of aggravation or increase in disability of the 
workman (worker). Durham v. Gulf Interstate Eng'g Co., 
1964-NMSC-130, 74 N.M. 277, 393 P.2d 15. 

Judgment payable in installments is not final un- 
til the full statutory period has elapsed. Durham v. Gulf 
Interstate Eng'g Co., 1964-NMSC-130, 74 N.M. 277, 393 
P.2d 15. 

Judgment not final until full statutory period 
elapsed. — Judgment that claimant was partially dis- 
abled in the amount of 50% and that his disability would 
continue for a period of 250 weeks is not final until the full 
statutory period of 550 weeks has elapsed and the court 
therefore retained jurisdiction to amend or correct the ver- 
dict. Churchill v. City of Albuquerque, 1959-NMSC-101, 66 
N.M. 325, 347 P.2d 752 (decided under prior law). 

‘Admission of liability established right to com- 
pensation. — This section and Section 52-1-30 (see now 
52-5-12) NMSA 1978 authorize lump-sum awards only 
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where the right to compensation has been previously es- 
tablished. Where defendants in their answer admitted 
death from injuries arising out of and in the course of em- 
ployment, and contested only the propriety of a lump-sum 
award, their admission of liability sufficiently established 
plaintiff's right to compensation and authorized a lump- 
sum award under the section. Arther v. Western Co. of N. 
Am., 1975-NMCA-082, 88 N.M, 157, 538 P.2d 799, cert. de- 
nied, 88 N.M. 318, 540 P.2d 248. 

Accepting compensation not election of remedies. 
— By accepting compensation which in no sense is con- 
sidered as representing full compensation for injuries, no 
election of remedies could have been intended by the legis- 
lature. But when damages are sought and recovered from 
the tort-feasor, the amount of the recovery is for the full 
loss or detriment suffered by the injured.party and makes 
him financially whole. Castro v. Bass, 1964-NMSC-094, 
74 N.M. 254, 392 P.2d 668, overruled on other grounds by 
Montoya v. AKAL Sec., Ine 1992-NMSC-056, 114 N.M. 
354, 838 P.2d 971. 

Discretion to reduce compensation where work- 
man (worker) refuses treatment. — Where workman 
(worker) refuses to submit to medical or surgical treat- 
ment as is reasonably essential to promote his recovery, 
the court may in its discretion reduce or suspend his com- 
pensation. The matter is clearly one within the discretion 
of the trial court, but the discretion is judicial and subject 
to review by court of appeals. Evans v. Stearns-Roger Mfg. 
Co,, 253 F.2d 383 (10th Cir. 1958). 

Refusal of operation not unreasonable where se- 
rious risk. — If the operation be of a major character and 
attended with serious risk of life or member, the rule is 
that an injured employee's refusal to submit to such op- 
eration is deemed not unreasonable, and compensation 
should not be denied on that account. Evans v. Stearns- 
Roger Mfg. Co., 253 F.2d 383 (10th Cir, 1958). 

Operation for laminectomy cannot be categorized 
as "simple" one to which no risk of life or limb attaches. Ev- 
ans v, Stearns-Roger Mfg. Co,, 253 F.2d 383 (10th Cir. 1958). 

Order reducing award abuse of discretion. — 
Lower court order, involving surgery for removal of a 
herniated vertebrae in which the injured workman's 
(worker's) refusal to submit to corrective surgery was per- 
mitted, to reduce the amount of his award was held to be 
erroneous and an abuse of discretion. Evans v. Stearns- 
Roger Mfg. Co., 253 F.2d 383 (10th Cir, 1958). 

Employer's liability not diminished where em- 
ployee works. — To hold that the employer's liabil- 
ity should be diminished because his injured workman 
(worker) has seen fit to suffer the discomforts of his infir- 
mity and obtain employment, rather than to simply exist 
on the compensation the law allows him, seems inconsis- 
tent with the purpose and intent of the Workmen's (Work- 
ers') Compensation Act. Evans v. Stearns-Roger Mfg. Co., 
253 F.2d 383 (10th Cir. 1958), 


Ill. HEARING. 


A worker has a right to reopen his claim when 
there is a showing that his disability has increased and 
that the increase in disability is causally related to his 
initial compensable injury. An increase in physical im- 
pairment, however, will not automatically result in an 
increase in the worker's disability. Jaramillo v. Consoli- 
dated Freightways, 1990-NMCA-008, 109 N.M. 712, 790 
P.2d 509, cert. denied, 109 N.M., 704, 789 P.2d 1271. 

Judgment for compensation in workman's (work- 
er's) compensation case may be reopened during 
the remainder of the statutory period after the original 
judgment, for the purpose of requesting an increase or 
decrease in compensation benefits, except in rare circum- 
stances, Glover v. Sherman Power Tongs, 1980-NMCA-076, 
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94 .N.M. 587, 613 P.2d 729, cert. denied, 94 N.M. 675, 615 
P.2d 992, 

Jurisdiction to reopen award, — Under Workmen's 
(Workers') Compensation Act district court retains juris- 
diction after expiration of 30-day period during which it 
generally retains jurisdiction over its judgments to re- 
open its award for disability and to suspend or reduce 
the amount awarded by reason-of claimant's refusal to 
undergo proposed surgery to reduce the percentage of his 
disability. Fowler v, W.G. Constr. Co,, 1947-NMSC-049,.51 
N.M, 441, 188 P.2d 160. 

Right to apply for increase in amount of. pay- 
ments, should an individual's condition undergo a change 
for the worse, is a right enjoyed in all cases where pay- 
ments extend over 550 weeks, the period applicable for 
all cases of permanent disability, total or partial, except 
instances of permanent partial for unscheduled injuries. 
Mann v. Board of Cnty. Comm'rs, 1954-NMSC-088, 58 
N.M. 626, 274 P.2d 145 (decided under prior law). 

Who may apply for diminution. — Under this sec- 
tion a person bound by a judgment awarding compensa- 
tion may apply for a diminution of benefits. Genuine Parts 
Co. v, Garcia, 1978-NMSC-059, 92 N.M, 57, 582 P.2d 1270. 

Award of compensation required. — The only es- 
sential element necessary to allow an employer to proceed 
for diminution or termination of disability is the fact that 
a "workman (worker) has been ‘awarded compensation," 
Whether the disability is total or partial, permanent or 
temporary, plays no role in any subsequent hearing. Short 
v. Associated Milk Producers, Inc,, 1978-NMCA-100, 92 
N.M. 204, 585.P.2d 649. 

Section applies to agreements, — Agrpamedie to 
pay medical and compensation benefits to the worker 
were compensation orders within the meaning of this 
section, even if they had not been reduced to writing and 
approved by the workers' compensation judge. Hening- 
ton v. Technical-Vocational Inst., 2002-NMCA-025, 131 
N.M. 655,.41 P.8d 923, cert. denied, 131 N.M, 737, 42 
P.3d 842. 

No limitation on time to file application to re- 
open. — This section did not give trial court the author- 
ity to place a time limitation on when plaintiff, who had 
been awarded benefits previously, could file an applica- 
tion to reopen. Application filed any time within period 
for which compensation was allowable was timely. Marti- 
nez v. Earth Res. Co., 1977-NMCA.-067, 90 N.M. 590, 566 
P.2d 838, 

Application Sonnted any time within compensa- 
tion period. — Application to decrease or terminate com- 
pensation may be presented at any time within the period 
for which compensation is allowable. Norvell v. Barnsdall 
Oil Co., 1937-NMSC-038, 41 N.M. 421, 70 P.2d 150. 

Application not affected by. provisions limiting 
time of proceedings. — Generally, an application to de- 
crease or terminate compensation under a prior award, 
not being an original proceeding, is not affected by the 
provision of an act fixing the time within which original 
proceedings for compensation must be instituted and is 
not affected by statutory provisions applicable to modi- 
fication of judgments generally. Norvell v. Barnsdall Oil 
Co., 1937-NMSC-038, 41 N.M. 421, 70 P.2d 150. 

Application not affected while original award on 


compensation may be made to district court pending ap- 
peal from original award, employer's motion asking su- 
preme court to instruct and direct district court to take 
testimony and make findings and to certify to supreme 
court the testimony and findings and conclusions was 
denied. Norvell v. Barnsdall Oil Co., 1937-NMSC-038, 41 
N.M. 421, 70 P.2d 150. 

Res judicata not apply to judgment. — In view of 
provisions of the section, the ordinary rules of res judicata 
cannot apply to a judgment rendered on the merits after 
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trial. In fact, in such a case except. for loss of a specific 
member of the body there is no final judgment as it is gen- 
erally understood short of 550 weeks when: either party 
may come into court and have a hearing on a decrease’or 
increase of disability.and have a new judgment rendered 
in accordance with new findings. Segura v. Jack Adams 
Gen. Contractor, 1958-NMSC-101, 64 N.M. 413, 329 P.2d 
432. 

Evidentiary hearing with new finding and judg- 
ment. — The issue of a change in plaintiff's condition sub- 
sequent to the prior award is to be resolved at an eviden- 
tiary hearing resulting in new findings and a judgment in 
accordance with the new findings. Goolsby v. Pucci Distrib. 
Co,, 1969-NMCA-012, 80 N.M. 59, 451 P.2d 308. 

Employer bears burden to establish diminution 
or termination of disability. — Pursuant to this sec- 
tion, once a workman (worker) receives an award for total 
temporary disability which does not specify a precise date 
for termination or reevaluation of; the disability, an em- 
ployer seeking modification. of the award has, the burden 
of proof to establish that the workman's (worker's) dis- 
ability has diminished or terminated. Amos v. Gilbert W. 
Corp., 1985-NMCA-106, 103 N.M. 631, 711,P.2d 908, 

Shifting burden of.proof. — Where there was testi- 
mony from the doctor that appellee was improved over his 
previous condition, but this testimony referred to appel- 
lee's ability to do lighter jobs and did not relate to his-abil- 
ity to return to his former work, this was insufficient to 
shift the burden of proof to the claimant. Lucero. v. Koontz, 
1962-NMSC-007, 69 N.M. 417, 367 P.2d 916. 

Court may extend compensation time. — In the 
case of a change in the workman's (worker's) condition 
subsequent to the original award, the trial court may 
extend the length of time compensation is to be paid. 
Goolsby v. Pucci Distrib, Co,, 1969-NMCA-012, 80 N.M. 59, 
451 P.2d 308. 

Motion for increased compensation. — Judgment 
entered after trial in workmen's (workers') compensa- 
tion case did not bar a motion for increased compensation 
award, nor did satisfaction of that judgment, since motion _ 
for increased award did not allege failure-to pay the judg- 
ment, but was concerned with compensation-for disability 
subsequent to the period covered by the judgment. Burton 
v. Jennings Bros., 1975-NMCA-068, 88 N.M, 95, 537.P.2d 
703, cert, denied, 88 N.M..318, 540 P.2d 248. 

Application for extension of payment time. — The 
trial court was acting within its jurisdiction when it heard 
the application for an extension of payment time, and for 
necessary medical and hospital expenses. Segura v. Jack 
Adams Gen. Contractor, 1958-NMSC-101, 64 N.M. 418, 
329 P.2d 432. 

Not apply where injury occurred before effective 
date. — Claimant was not entitled to the benefits of Laws 
1951, ch. 205, § 3 which allowed a workman (worker) 
whose injuries have been aggravated a hearing before a 
district judge and an additional award if the facts warrant 
it, where he was injured on January 4, 1951, and the 1951 
amendment did not become effective until. June 8, 1951. 
Davis v. Meadors-Cherry Co., 1958-NMSC-119, 65 N.M: 
21, 331 P.2d 523, 

Not error to reduce benefits where workrart 
(worker) in new vocation, — The testimony. which in- 
dicates that appellant learned a new vocation, obtained 
employment and attended to it satisfactorily and that he 
should be able to do so indefinitely is such that appellant 
is no longer considered totally disabled and, therefore, 
it was not error for the trial court to reduce appellant's 
compensation benefits to 20% of. total. Bartlett v. Shaw, 
1966-NMSC-197, 76 N.M. 753, 418 P.2d 533. . 

Where documents do not resolve disability, — The 
trial court. did not err in denying additional benefits on 
the basis. of documents relied on in the motion where 
the documents did: not provide a basis for resolving the 
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question of disability as defined in the Workmen's (Work- retroactive modification of benefits. Jaramillo v, Kaufman 
ers') Compensation Law. Goolsby v. Pucci Distrib. Co., Plumbing & Heating Co., 1985-NMSC-089, 103 N.M. 400, 
1969-NMCA-012, 80 N.M. 59, 451 P.2d 308. 708 P.2d 312. 

Instruction permitting jury to speculate as erro- Law reviews. — For comment on Johnson v. C & H 
neous. — Instruction which was calculated to cause jury _. Constr, Co., 78 N.M, 423, 432 P.2d 267 (Ct. App. 1967), see 
to take a chance on its verdict when there was available 8 Nat. Resources J. 522 (1968). 

a sure means of correcting it six months later, if wrong, For survey, "Workmen's Compensation," see 6 N.M. L. 
permitted jury to speculate’ upon the results of judicial Rey. 418 (1976). 

proceedings and was erroneous and highly prejudicial. For comment, "Comparative Fault Principles Do Not Af- 
Martin v. La Motte, 1951-NMSC-078, 55 N.M. 579, 237 fect Negligent Employer's Right to Full Reimbursement 
P.2d 923. — of Compensation Benefits Out of Worker's Partial Third- 

Substantial evidence for award. — Medical expert's Party Recovery - Taylor v. Delgarno Transp., Inc.," see 14 
testimony of 100 percent permanent disability was sub- N.M.L. Rev. 437 (1984), 
stantial evidence for an award of partial permanent dis- Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
ability. Tafoya v. S.& S Plumbing Co,, 1981-NMCA-150, Jur. 2d Workers' Compensation §§ 446 to 463, 507 to 516, 
97 N.M. 249, 638 P.2d 1094, cert, denied, 98 N.M., 50, 644 651, 

P.2d 1039 (1982). Leaving state or locality of employment after the injury 
_ Retroactive modification of benefits. — Despite as affecting right to compensation, 162 A.L.R. 1462. 

the language in former Subsection A requiring continu- Right of health or accident insurer to intervene in work- 
ation of compensation while a hearing is pending on the ers' compensation proceeding to recover benefits previ- 
issue of the diminution or termination of compensation, ously paid to claimant or beneficiary, 38 A.L.R.4th 355. 
the court could make a determination of the date that the Workers' compensation: reopening lump-sum compen- 
workman's (worker's) disability changed, determine the sation payment, 26 A.L.R.5th 127. 


extent of his disability from that date onward, and make a 101 C.J.S, Workmen's Compensation §§ 849 to 912. 


52-1-57. Repealed. 


Repeals. — Laws 1987, ch. 235, § 54B repeals 52-1- department, effective June 19, 1987. For provisions of for- 
57 NMSA 1978 as enacted by Laws 1929, ch. 118, § 25 mer section, see 1978 Original Pamphlet. 
relating to» employer's accident reports to insurance 


52-1-58. Reports to be filed with director. 


A. Itis the duty of every employer of labor in this state subject to the provisions of the Work- 
ers' Compensation Act or the employer's workers' compensation insurance carrier. to make a writ- 
ten report to the director of all accidental injuries or occupational diseases that occur to any of 
his employees during the course of their employment and that result in lost time of an employee 
of more than seven days. A copy of the report shall be sent by the employer to the worker. Such 
reports shall be made within ten days after such accidental injury or ten days after notification to 
the employer of employee disability, upon forms approved by the director and shall contain such 
information concerning the accident or injury as may be required by the director. 

B. Upon request of the director, it is also the duty of every workers’ compensation self-insurer 
and insurance carrier to file with the director closing reports upon the closing of a claim on forms 
approved by the director. Annual reports will be required on a form approved by the director. 


History: Laws 1937, ch. 92, § 14; 1941 Comp., § 57- Where an employee's injury would prevent the 


927; 1953 Comp., § 59-10-27; Laws 1986, ch. 22, § 20; employee working for more than seven days follow- 
1987, ch. 235, § 27; 1989, ch. 263, § 34; 1990 (2nd §.S.), ing an injury, an employer must file a report. Nelson 
ch, 2, § 24. v. Homier Distrib. Co,, Inc., 2009-NMCA-125, 147 N.M. 
The 1990 (2nd S.S.) amendment, effective January 1, 818, 222 P.3d 690, 
1991, divided the preexisting language into Subsections A Claim files are public records. — The worker's 
and Band, in Subsection A, substituted "or occupational compensation division maintains worker's compensation 
diseases that" for "which may" and "that" for "which", claim files in the course of its statutory function of adjudi- 
added the second sentence, and inserted "or ten days after cating claims filed by workers, which makes them public 
notification to the employer of employee disability". pe within the meaning of state freedom of informa- 
( tion laws. 1988 Op. Att'y Gen. No, 88-16. 
ANNOTATIONS Supervisor informed at time of injury. — An em- 


ployer had adequate notice of a compensable injury where 
the claimant told his supervisor, at the time he was fit- 
ted for hearing aids, that his hearing loss was work- 
related. The statute of limitations (Section 52-1-31 NMSA 


Meaning of lost time of more than seven days. — 
The phrase "result in lost time of an employee of more 
than. seven days" in Subsection A of Section 52-1-58 
NMSA 1978 means the employee is unable to work any- 
where for more than ke ky regardless of aed ie was ae peated gee te am e to 

h e a report of the accident. Cisneros v. Molycorp, Inc., 
a “ ome Disb Ca, In, 2008-NMCA-125, 141 ree 1988-NMCA-080, 107 N.M. 788, 765 P.2d 761, cert. denied, 


1493 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-1-59 WORKERS' COMPENSATION 52-1-60 


Am, Jur. 2d, A.L.R, and C.J.S. references. — 82 Am. Employer's tort liability to worker for concealing work- 
Jur. 2d Workers' Compensation § 608. place hazard or nature or extent of injury, 9 A.L.R.4th 778. 


52-1-59. Effect of failure to file report. 


No claim for compensation under the Workers' Compensation Act, as it. now provides or as it 
may hereafter be amended, shall be barred prior to the filing of such report or within thirty days 
thereafter, but this section does not shorten the time now provided for filing claims with the direc- 
tor. 


History: Laws 1987, ch. 92, § 15; 1941 Comp., § 57- Workman (Worker) cannot avoid limitations be- 


928; 19538 Comp., § 59-10-28; Laws 1986, ch. 22, § 21; cause employer failed to file report. — A workman 
1989, ch. 263, § 35. (worker) failing to file his claim in court within the statu- 
tory period after learning of the extent and seriousness 

ANNOTATIONS of his disability cannot avoid the bar of limitations by 


asserting that the employer failed to file with the labor 
commissioner (now director of the labor and industrial di- 
vision) a report concerning a compensable injury where 


than one day, worker would have lost more than seven days the employer had no reason to believe that a compen- 
of work; employer did not file an injury report required by sable injury had occurred. Sanchez v. Bernalillo Cnty., 
Section 52-1-58(A) NMSA 1978; employer denied workers' aig ane alee oat 257 in 909. cpr Hie.) 
compensation benefits to worker; and worker filed a claim laim for te enefits st € case oO! a hae 
for workers' compensation with the workers’ compensation nurse who died of a heart attack was not time barred, 
administration nineteen months after employer denied where the hospital had actual notice of the compensable 
worker's claim for benefits, worker's claim was not barred injury, yet failed to file a written report as required. Her- 
by statute of limitations. Nelson v. Homier Distrib. Co., Inc., man v. Miners' Hosp., 1991-NMSC-021, 111 N.M. 550, 807 


Employer's failure to file injury report. — Where 
employer employed worker for one day; worker's injuries 
were severe enough that if employment had lasted longer 


2009-NMCA-125, 147 N.M. 318, 222 P.3d 690. P.2d 734. 

The word "barred" in the section does not apply to Am. Jur. 2d, A.L.R. and C.J.S. references. — En- 
laches and the legislative history shows that this sec- ployer's tort liability to worker for concealing workplace 
tion was enacted in connection with the limitation period. hazard or nature or extent of injury, 9 A.L.R.4th 778. 
Anaya v. City of Santa Fe, 1969-NMSC-025, 80 N.M. 54, 100 C.J.S. Workmen's Compensation § 441. . 

451 P.2d 303. 


52-1-60. Notice to director of date of payment. 


A. Every employer's workers’ compensation insurance carrier shall notify the director of the 
date on which the initial payment of any claim for benefits has been made within ten days of such 
payment. 

B. The director shall provide on a quarterly basis to the child support enforcement division of 
the human services department the name, social security number, home genes and pase of 
all injured workers reported. 

C. Acourt order filed by the child support enforcement division of the human services depart- 
ment in the claim of the workers’ compensation administration stating that the claimant owes 
past due or ongoing support shall constitute a notice that lump sum and partial-lump sum pay- 
ment of benefits to a claimant are barred contingent on satisfaction of the child support arrearage. 
No order approving a lump sum or partial-lump sum payment to a claimant pursuant to Sec- 
tion 52-5-12 NMSA 1978 shall be executed or entered until: 

(1) _ the arrearage has been satisfied; 

(2) provision has been made in the order for lump sum or partial-lump sum settlement for 
direct payment of sufficient funds to ae child support enforcement division to satisfy the arrear- 
age; or 

(3) the workers' compensation judge makes a specific written finding of extreme peisiytiion 
to the worker excusing the satisfaction of the arrearages from those funds. 


History: Laws 1937, ch. 92, § 16; 1941 Comp., § 57- The 1990 (2nd S.S.) amendment, effective Janu- 
929; 1958 Comp., § 59-10-29; Laws 1983, ch. 78, § 2; ary 1, 1991, deleted "also" following "is" and substituted 
1986, ch. 22, § 22; 1989, ch. 268, § 36; 1990 (2nd S.S.), "benefits" for "compensation" in Subsection A and deleted 
ch, 2, § 25; 1998, ch. 202, § 1. "promptly thereafter" following "shall" and inserted "on a 

The 19938 amendment, effective June 18, 1993, made quarterly basis" in Subsection B. 


stylistic changes in Subsection A, substituted "division" 
for "bureau" in Subsection B, and added Subsection C, 
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§2-1-61. Penalties. 


The director shall impose a penalty on any person who fails to file a report required by, or who 
violates any provision of, the Workers' Compensation Act or any rule or regulation adopted pursu- 
ant to that act. Unless specified otherwise in the Workers' Compensation Act, the penalty shall be 
a fine of not less than twenty-five dollars ($25.00) and not more than one thousand dollars ($1,000) 
for each occurrence, subject to the director's discretion. | 


History: 1978 Comp., § 52-1-61, enacted by Laws 
1990 (2nd S.S.), ch. 2, § 26. 

Repeals and reenactments. — Laws 1990 (2nd S:S,), 
ch. 2, § 26 repealed former 52-1-61 NMSA 1978, as 


amended by Laws'1989, ch. 263, § 37 and enacted a new 
section, effective January 1, 1991. 


52-1-62. Director to enforce Workers' Compensation Act. 


For the purpose of enforcing the Workers' Compensation Act, there are hereby conferred upon 
the director the following powers and duties: 

A, when any employer subject to the provisions of the Workers’ Compensation Act fails to com- 
ply with Section 52-1-4 NMSA 1978 relating to the filing of an undertaking in the nature of insur- 
ance or security for the payment of benefits under the Workers' Compensation Act, the director is 
empowered to institute in his own name an action in the district court. of Santa Fe county or the 
county where the employer resides or has his principal office or place of business to enjoin the em- 
ployer from continuing his business operations until he has complied with the provisions of Sec- 
tion 52-1-4 NMSA 1978, and upon a showing of the facts above recited, the court shall grant such 
injunction. In any such action, the attorney general or district attorney for the judicial district 
where the action is brought shall represent the director; and 

B. for the purpose of ascertaining the correctness of any reported wage expenditure, the num- 
ber of men employed and other information necessary in the administration of the Workers' Com- 
pensation Act, the director may, upon his own initiative or upon request of any interested. party, 
hold hearings and subpoena all books, records and payrolls of any employer subject to the provi- 
sions of the Workers' Compensation Act which show or reflect in any way upon the amount of wage 
expenditures of such employer or other facts, data or statistics appertaining to the purposes of 
that act. 


History: Laws 1937, ch, 92, § 18; 1941 Comp., § 57- 
931; 1953 Comp., § 59-10-31; Laws 1986, ch. 22, § 24; 
1989, ch. 263, § 38. 


ANNOTATIONS 


Failure to comply subjects employer to injunc- 
tion. — Failure to comply with Section 52-1-4 NMSA 1978 


subjects the employer to an injunction from continuing his 
business operations until he has complied. Quintana v, No- 
lan Bros., 1969-NMCA-083, 80 N.M. 589, 458 P.2d 841. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — Prohi- 
bition to control workmen's compensation boards and of- 
ficers, 115 A.L,R. 32, 159 A.L.R. 627. 
100 C.J.S. Workmen's Compensation §§ 378 to 386. 


52-1-63. Educational institutions exempt. i 


Any educational institution in this state employing student labor in aid of students attending 
the institution by enabling students to defray their tuition and expenses and in which institution 
any class of machinery or appliances are [is] used for instruction or otherwise and which would 
subject the institution.to the terms of the Workers' Compensation Act as engaging in a hazardous 
calling or business as defined by that act is hereby exempted from the terms and operations of the 
Workers' Compensation Act as to any liability accruing to any student so employed; provided, the 
terms of that act shall in no way relieve any institution from any liability for damages or injuries 
to any student which would otherwise be recoverable by law. | 


ANNOTATIONS 


Construction of section. — The exemption of this sec- 
tion applies to the educational institution, not to student 


History: Laws 1939, ch, 232, § 1; 1941 Comp., § 57- 
932; 1953 Comp., § 59-10-32; Laws 1989, ch, 263, § 39, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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workers. Bajart v, University of N.M., 1999-NMCA-064, Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
127 N.M. 311, 980 P.2d 94. Jur, 2d Workers' Compensation § 126. 

The exemption of this section is in the nature ofa privi-_. _Workers' compensation; student athlete as "employee" 
lege to claim immunity from the obligations and benefits -of college or university providing scholarship or similar 
of the Workers' Compensation Act, and it does not operate financial assistance, 58 A.L.R.4th 1259. . ; 
to exclude those institutions that wish to be covered by 99 C.J.S: Workmen's Compensation § 57. 


the act. Bajart v. University of N.M., 1999-NMCA-064, 127 
N.M. 311, 980 P.2d 94. 


52-1-64. Extra-territorial coverage. 


If an employee, while working outside the territorial limits of this state, suffers an injury on ac- 
count of which the employee or, in the event of the employee's death, the employee's dependents 
would have been entitled to the benefits provided by the Workers’ Compensation Act, had such 
injury occurred within this state, the employee or, in the event of the employee's death resulting 
from the injury, the employee's dependents shall be entitled to the nenents peowided by met act; 
provided that at the time of the injury: 

A. the employee's employment is principally localized in this state; 

B. the employee is working under a contract of hire made in this state in employment not prin- 
cipally localized in any state; 

C. the employee is working under a contract of hire made in this state in employment prin- 
cipally localized in another state whose workers’ iio prior pie law is not heap gi to the em- 
ployee's employer; 

D. the employee is working under a contract of hire made in this state for employment outside 
the United States and Canada; or 

EK. the employee is an unpaid health professional deployed outside this state by the depart- 
ment of health in response to a request for’emergency health personnel made pursuant to the 
Emergency Management Assistance Compact [12-10-14 and-12-10-15 NMSA 1978]. 


History: 1953 Comp., § 59-10-33.1, enacted by Laws state. Orcutt v. S & L Paint Contractors, 1990-NMCA-036, 
1975, ch. 241, § 1; 1989, ch. 263, §.40; 2007, ch. 328,,§ 2. 109 N.M. 796, 791 P.2d 71. 

Repeals and reenactments., — Laws 1975, ch. 241, Legislature desired to protect resident employees 
§ 1, repealed 59-10-33.1, 1953 Comp., relating to extrater- who were assigned by their employers to work outside 
ritorial coverage, and enacted a new section. of the state temporarily. Franklin vu. Geo. P, Livermore, Inc., 

The 2007 amendment, effective June 15, 2007, added 1954-NMSC-054, 58 N.M., 349, 270 P.2d 9838 (decided un- 
Subsection E, der prior law). 


Need not work in New Mexico before being as- 


ANNOTATIONS, signed elsewhere. — Claim that in order for employ- 

Requirement that worker submit to drug and ment relationship to exist in New Mexico the claimant 
safety testing was a condition subsequent. — Where must work for the employer in New Mexico before being 
employer's rig master called worker and offered worker a assigned to work elsewhere is-without merit. Franklin v. 
job on a drilling rig in Pennsylvania; the rig master called Geo. P, Livermore, Inc., 1954-NMSC-054, 58 N.M. 349, 270 
worker from the rig master's home in New Mexico; the call P.2d 983 (decided under prior law), : . 
was made to worker's home in New Mexico; employer had No formality is required to accomplish effective 
an office in New Mexico; the rig master traveled to work- hiring. Words or conduct may be sufficient. Roan v. D.W. 
er's home to complete employment paperwork, including Falls, Inc., 1963-NMSO-154, 72 N.M. 464, 884 P.2d 896 
a job application and a safety application; after the meet- (decided under prior law). 
ing in worker's home and after worker had accepted the Worker did not meet the "contract of hire" re- 
offer of employment, the rig master told the worker that quirements under this section, where she admitted that 
the worker was hired; the rig master and worker drove no offer of employment was made by employer directly 
together to Pennsylvania; worker understood that upon » to her while she was in New Mexico, nor did she: accept 
arrival in Pennsylvania, worker would have to take a drug any offer of employment while in New Mexico, and worker 
test and complete additional paperwork before working; first knew of her opportunity to work for employer after 
and after worker passed the drug screen and completed she arrived in Nevada; where she accepted an offer. Orcutt 
additional written safety tests, worker began’ work, the »¥, S.& L Paint Contractors, 1990-NMCA-036, 109 N.M. 
contract for employment was made in New Mexico and 796,791 P2d71. ' 
the requirement that worker submit to drug and safety Employment not permanent transfer where for 
testing upon arrival in Pennsylvania was a condition sub- particular job. — Employment of decedent to work in 
sequent that did not affect the formation of the underly- Nevada did not constitute a permanent: assignment or 
ing employment contract in New Mexico. Potter v. Patter- transfer although decedent left New Mexico for several 
son UTI Drilling Co., 2010-NMCA-042, 148 N.M. 270, 234 months at a time, since his employment was for a particu- 
P.3d 104. lar job which could not be classed as permanent employ- 

This section is not ambiguous. New Mexico can pro- ment. Roan v. D.W. Fi alls, Inc., 1963-NMSC-154, 72 N.M. 
vide extraterritorial coverage only if the employment is 464, 384 P.2d 896 (decided under prior law). 


"localized" here or the "contract for hire" was formed in the 


1496 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


§2-1-65 WORKERS' COMPENSATION 52-1-65 


Permanent assignment or transfer not effective. 478, 863 P.2d 1099, cert. denied swb nom. Todacheene v. 
— Where as an incident of claimant's employment, claim- Travelers Indem., 116 N.M. 364, 862 P.2d 1223. 
ant was furnished transportation from his parked private Denial of recovery in Arizona not preventing re- 
car in New Mexico, work having during day proceeded covery. — Denial of compensation under Arizona Work- 
into Arizona, and employee was returned to his car in men's Compensation Act did not prevent a recovery under 
employer's truck at close of workday, permanent transfer , the New Mexico act where an Arizona resident, while em- 
from New Mexico to Arizona was not effective until claim- ployed:on hazardous occupation which had that day pro- 
ant was returned to where he had left the private car in gressed from New Mexico into Arizona so that his actual 
this state on his last day of work in New Mexico. La Rue work in New Mexico had been completed, was injured on 
v. Et Paso Natural Gas Co.; 1958-NMSC-017, 57 N.M. 98, or about the Arizona-New Mexico line while drawing pay 
254 P.2d 1059 (decided under prior law). and being returned in employer's truck to his own private 

Where claimant never departed from New Mexico as a transportation in New Mexico. La Rue v. El Paso Natural 
result of employment in Texas which was at most just a Gas Co., 1958-NMSC-017, 57 N.M. 93, 254 P.2d 1059 (de- 
temporary job, there was no permanent assignment within cided under prior law). 
the meaning of the proviso of the extraterritorial statute. Nevada agency's findings properly denied full 
Franklin v, Geo. P. Livermore, Inc., 1954-NMSC-054, 58 faith and credit. — Trial court did not err in failing 
N.M. 349, 270 P.2d 983 (decided under prior law). to give full faith and credit to certain "findings and con- 

“Principally localized" under Section 52-1-67A(2) clusions" of a workers' compensation agency in Nevada 
NMSA 1978, — A New Mexico resident injured at an Ari- concerning the place of hire, or in failing to conclude 
zona construction site while working for a Colorado con- that employer was estopped from denying ‘toverage by 
tractor was entitled to recovery by virtue of the fact that representing to worker and a Nevada hospital after the 
he was spending a substantial part of his working time injury that employer would provide coverage for medical 
for the contractor in New Mexico, since he had been work- expenses incurred for treatment. Orcutt v. S & L Paint 
ing for the contractor in Arizona barely a month before Contractors, 1990-NMCA-036, 109 N.M. 796, 791 P.2d 71. 
the accident, and before starting work on the two Arizona Law reviews. — For survey of 1990-91 workers' com- 
jobs'the claimant had worked for the contractor in New pensation law, see 22 N.M.L. Rev. 845 (1992). 
Mexico for more than a year with minima! interruption. Am. Jur. 2d, A.L.R. and C.J.S. references. — 99 
Todacheene v. G & S Masonry, 1998-NMCA-126, 116 N.M. C.J.S. Workmen's Compensation §§ 22 to 24. 


52-1-65. Credit for benefits furnished or paid under laws of other 
jurisdictions. 


The payment or award of benefits under the workers' compensation law of another state, terri- 
tory, province or foreign nation to an employee or his dependents otherwise entitled on account of 
such injury or death to the benefits of the Workers' Compensation Act shall not be a bar to a claim 
for benefits under that act; provided that claim under that act is filed within one year after such 
injury or death. If compensation is paid or awarded under that act: 

A. the medical and related benefits furnished or paid for by the employer under such other 
workers' compensation law on account of such injury or death shall be credited against the medi- 
cal and related benefits to which the employee would have been entitled under the Workers' Com- 
pensation Act had claim been made solely under that act; 

B. the total amount of all income benefits paid or awarded the employee under such other 
workers’ compensation law shall be credited against the total amount of income benefits which 
would have been due the employee under the Workers' Compensation Act had claim been made 
solely under that act; and 

C. the total amount of death benefits paid or awarded under such other workers' compensation 
law shall be credited against the total amount of death benefits due under the Workers' Compen- 
sation Act. 


History: 1953 Comp,, § 59-10-33.2, enacted by Laws precluding a subsequent recovery under the laws of an- 
1975, ch. 241, § 2; 1989, ch. 263, § 41. other state, and (2) the award in the first state must be res 
judicata in that state. Chapman v, John St. John Drilling 

ANNOTATIONS Co:, 1963-NMSC-214, 73 N.M. 261, 387 P.2d’462 (decided 


under prior law). 

Legislative intent to avoid "res judicata" complex- 
ities. — It is reasonable to presume that in enacting this 
section, the legislature intended to avoid the complexi- 
ties involved in the application of "full faith and credit" 
and "res judicata" in workmen's (workers'). compensation 
cases. Webb v. Arizona Pub. Serv. Co., 1981-NMCA-007, 95 
N.M. 608, 624 P.2d 545. 

Benefits neither barred nor offset by receipt of 
federal benefits. — Workmen's (Workers') compensa- 
tion benefits awarded under the New Mexico Workmen's 
(Workers') Compensation Act are not barred or even offset 


Tests for compensation award in one state as bar 
to award in another. — Whether the payment of ben- 
efits under a workmen's (workers') compensation law of 
another state shall bar the award of supplemental ben- 
efits under New Mexico law is dependent upon the ap- 
plication of two tests as enunciated by the United States 
supreme court: (1) the state first granting an award must 
announce in unmistakable language, either by statute or 
judicial decision, that its award is intended to be final and 
conclusive of all the employee's rights against the em- 
ployer (and the insurer) growing out of the injury; that the 
award under its statute is a completely exclusive remedy, 
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by the receipt of any federal benefits, Clemmer v. Carpen- was free under the full faith and credit clause to hear and 
ter, 1982-NMCA-098, 98 N.M. 302, 648 P.2d 341, cert. de- determine the claim to:;compensation under the New Mex- 
nied, 98 N.M. 336, 648 P.2d 794. ico Workmen's (Workers') Compensation Law. Chapman v. 
Tolling of period to sue. — Voluntary payment, of John St. John Drilling Co,, 1963-NMSC-214, 73 N.M: 2640 
compensation benefits pursuant to the law of another 387 P.2d 462 (decided under prior law). 
state isnot in itself sufficient to toll the filing require- An appeal from judgment prevents its ceauabicen 
ments of this section; tolling of the:time to sue provision as res judicata. Chapman v. John St, John Drilling Co., 
depends upon whether a worker was reasonably led to be- 1963-NMSC-214, 73 N.M. 261, 387 P.2d ‘462 (decided un- 
lieve that New Mexico compensation would be paid. Ryan der prior law). 
v. Bruenger M, Trucking, 1983-NMCA-048, 100 N.M. 15, Federal question where one atate refuses credit 
665 P.2d 277, cert. denied, 100 N.M: 53, 665 P.2d 809. to judgment of another. — The effect of a'state's prior 
Effect of ‘award under another state's statute. award under a workmen's (workers') compensation law 
— An award made under the workmen's (workers') com- on the ability of a different state to award supplemental 
pensation statute of a state will not bar a proceeding benefits under its own workmen's (workers') compensa- 
against the same person under the applicable statute of tion statute is a question involving the federal constitu- 
a sister state, unless the first state has declared. by stat- tion as when a state court refuses credit to the judgment 
ute or by court decision that is remedy, if pursued to an of a sister state because of its opinion of the nature of the 
award, should be exclusive. Webb v. Arizona Pub. Serv. Co., cause of action or the judgment in which it is merged, an 
1981-NMCA-007, 95 N,M. 603,624 P.2d 545. asserted federal right is denied and the sufficiency of the 
A worker is not precluded from receiving New grounds of denial are for supreme court of the United 
Mexico compensation benefits merely because. that States to decide. Chapman v. John St. John Drilling Co,, 
worker has also received compensation benefits in another 1963-NMSC-214, 73 N.M. 261, aba P.2d 462 (decided: un- 
state. Cawyer v. Cont'l Express Trucking, 1997-NMCA-008, der prior law). 
122 N.M. 819, 9382 P.2d 509, Accepting Texas payments >i waiving ‘New. Rex: 
Under full faith and credit, New Mexico. deter- ico rights. — Claimant did not: waive-any rights he-had 
mines case where no res judicata. — In view of the under the New Mexico Workers’ Compensation Act: by 
construction of its own judgments by’the courts:of Texas, accepting compensation payments under the Texas act. 
the court concludes that the, appeal from the award of the Franklin v. Geo. P. Livermore, Inc., 1954-NMSC-054, 58 
Texas industrial accident board by the claimant in this N.M. 349, 270 P.2d 983 (decided.under prior law). 
case denies that award the requisite finality to make it res Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 Am, 
judicata in Texas, and thus the lower New Mexico court Jur. 2d Wadia! Compensation §§ 416, 417) 


52-1-66. Nonresident employers employing workers in state; 
requirement for insurance; enforcement. 


A. Every employer not domiciled in the state who employs workers engaged in activities re- 
quired to be licensed under the Construction Industries Licensing Act [Chapter 60, Article 13 
NMSA 1978] and every other employer not domiciled in the state who employs three or ‘more 
workers within the state, whether that employment is permanent, temporary or transitory and 
whether the workers are residents or nonresidents of the state, shall comply with the provisions of 
Section 52-1-4 NMSA 1978 and, unless self-insured, shall obtain a workers’ compensation insur- 
ance policy, or an endorsement to an existing policy, issued in accordance with the provisions of 
Section 59A-17-10.1 NMSA 1978. An employer who does not comply with the foregoing require- 
ment shall be enjoined from doing business in the state pursuant to Section 52-1-62 NMSA 1978 
and shall be barred from recovery by legal action for labor or materials furnished during any 
period of time in which he was not in compliance with the requirements of this section, and, if the 
noncomplying employment is in an activity for which the employer is licensed under the provi- 
sions of the Construction Industries Licensing Act, nee employer's license is subject to abil 
or suspension for the violation. 

B. The construction industries division of the ahitaan and licensing department shall pro- 
mulgate rules and regulations to insure compliance with Subsection A of this section. 


History: 1978 Comp., § 52-1-66, enacted by Laws workers engaged in activities required to be licensed un- 
1988, ch. 119, § 1; 1990 (2nd S.S.), ch, 2, § 2'7; 20038, ch. der the Construction Industries Licensing Act and every 
259, § 6. other employer not domiciled in the state who employs" 

Repeals and reenactments, — Laws 1988, ch. 119,;§ 1 for "that employs", inserted "Licensing" near the end, and 
repealed 52-1-66 NMSA 1978, as amended by Laws 1986, ch. deleted "then" preceding "the employer's license" near the 
22, § 25, and enacted a new section, effective May 18, 1988. end; and rewrote Subsection B. 

The 2003 amendment, effective June 20, 2008, in- 
serted "enjoined from doing business in the state: pursu- : ANNOTATIONS 


ant to Section 52-1-62 NMSA 1978 and shall be" following 

"requirement shall be" near the middle of Subsection A. 
The 1990 (2nd S.S.) amendment, effective Janu- 

ary 1, 1991, in Subsection A, substituted "who employs 


No exemption from liability under the act. — This 
section does not exempt nondomiciled employers employ- 
ing fewer than three workers in N.M. from liability under 
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the act. Rather, it relieves certain nondomiciled employers Freymiller Trucking, Inc., 1993-NMCA-030, 115 N.M. 364, 


from the administrative burden of obtaining a separate 851 P.2d 486. 

workers' compensation insurance policy that complies Am, Jur, 2d, A.L.R. and C.J.S, references, — 82 Am, 
with New Mexico requirements in the filing documenta- Jur. 2d Workers' Compensation §§ 32 to 38. 

tion with New Mexico workers compensation administra- 99 C.J.S, Workmen's Compensation §§ 22 to 25. 


tion under Section 52-1-4A NMSA 1978. Hammonds uv. 


52-1-67. Locale of employment; definitions. 


A. A person's employment is principally localized in this or another state when: 

(1) his employer has a place of business in this or such other state and he regularly works 
at or from such place of business; or 

(2) if Paragraph (1) of this subsection is riot applicable, he is domiciled and spends a sub- 
stantial part of his working time in the:service of his employer in this or such other state. 

B. An employee whose duties require him to travel regularly in the service of his employer in this 
and one or more other states may, by written agreement with his employer, provided [provide] that 
his employment is principally localized in this or another such state, and, unless such other state 
refuses jurisdiction, such agreement shall be given effect under the Workers' Compensation Act. 

C. As used in Sections 52-1-64 through 52-1-67 NMSA 1978: 

(1) "United States" includes only the states of the United States and the District of Colum- 
bia; 

(2) "state" includes any state of the United States, the District of Columbia or any prov- 
ince of Canada; and 

(3) “carrier” includes any insurance company licensed to write workers' compensation in- 
surance in any state of the United States or any state or provincial fund which insures employers 
against their liabilities under a workers' compensation law. 


History: 1953 Comp., § 59-10-33.4, enacted by Laws while working for a Colorado contractor was entitled to 
1975, ch. 241, § 4; 1989, ch. 263, § 42, recovery by virtue of the fact that he was spending a sub- 
Bracketed material. — The bracketed material was stantial part of his working time for the contractor in New 


inserted by the compiler and is not part of the law. Mexico, since he had been working for the contractor in 
Bk ANNOTATIONS Arizona barely a month before the accident, and before 


starting work on the two Arizona jobs the claimant had 
Enforcement of agreement on choice of law. — worked for the contractor in New Mexico for more than 
Subsection B allows an explicit agreement concerning 


a year with minimal interruption. Todacheene v. G & S 
choice of law and such agreement may be enforceable 


Masonry, 1998-NMCA-126, 116 N.M. 478, 863 P.2d 1099, 
without an explicit agreement about where employment cert. denied sub nom. Todacheene v. Travelers Indem., 116 
is "principally localized." Cawyer v, Continental Express 


N.M. 864, 862 P.2d 1223. 
Trucking, 1997-NMCA-008, 122 N.M. 819, 932 P.2d 509. Employment not permanent transfer where for 
Subsection B requires that the state of choice in an 


particular job. — Employment of decedent to work in 
agreement must be one in which the worker travels regu- 


Nevada did not constitute a permanent assignment or 
larly, and the totality of the circumstances of employment transfer although decedent left New Mexico for several 
in the context of the business involved must be considered 


months at a time, since his employment was for a particu- 
in deciding whether a worker was required to travel regu- 


lar job which could not be classed as permanent employ- 
larly in a particular state. Cawyer v. Continental Express ment. Roan v. D.W, Falls, Inc,, 1963-NMSC-154, 72 N.M. 


Trucking, 1997-NMCA-008, 122 N.M. 819, 932 P.2d 509. 464, 384 P.2d 896 (decided under former law). 
Substantial working time in New Mexico. — New o gone yes Poe and C.J.S. references. — 99 
Mexico resident injured at an Arizona construction site ae Workmen's Compensation § 24. 


52-1-68. Reciprocal recognition of extra-territorial coverage with other 
jurisdictions. 


For the purpose of effecting mutually satisfactory reciprocal arrangements with other states 
respecting extra-territorial jurisdictions, the director of workers' compensation division is empow- 
ered to promulgate special and general regulations not inconsistent with the provisions of the 
Workers' Compensation Act and, with the approval of the governor, to enter into reciprocal agree- 
ments with appropriate boards, commissions, officers or agencies of other states having jurisdic- 
tion over workers' earapensalion claims. ) 


History: 1953 rect § 59-10-33.6, enacted by Laws 
1975, ch. 241, § 5; 1989, ch. 263, § 43. 
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52-1-69. Repealed. 


Repeals. — Laws 1986, ch, 22, § 102 repealed 52-1-69 For present comparable provisions, see 52-5-18 NMSA 
NMSA 1978, as enacted by Laws 1959, ch. 67, § 29, relat- 1978. . 
ing to limitation on filing claims, effective May 21, 1986. 


52-1-70. Offset of unemployment compensation benefits. 


A. No total disability benefits shall be payable under the Workers' Compensation Act for any 
weeks in which the injured worker has received or is receiving unemployment compensation ben- 
efits, except as provided in this section. 

B. Ifa worker is entitled to receive unemployment compensation benefits and would otherwise 
be entitled to receive total disability benefits, the unemployment. compensation benefits shall be 
primary and total disability benefits shall be supplemental. only, and the sum of the two benefits 
shall not exceed the amount of total disability benefits that would otherwise be payable. 


History: 1978 Comp., § 52-1-70, enacted by Laws 
1987, ch. 235, § 28. 


ARTICLE 2 


Subsequent Injuries 


(Repealed by Laws 1986, ch.22, § 102; 1988, ch. 109, § 8; 1996 (1st.S.S.), ch..10, 
§§ 4, 5 and recompiled.) 


52-2-1 to 52-2-3. Repealed. 


Repeals. — Laws 1996 (1st S.S.), ch. 10, § 5 repealed Laws 1996 (1st S.S.), ch. 10, § 4 repealed 52-2-2 and 
52-2-1 NMSA 1978, as enacted by Laws 1961, ch. 184, § 1, 52-2-38 NMSA 1978, as amended by Laws 1989, ch. 263, 
the short title section for the Subsequent Injury Act, effec- 8§ 44 and 45, relating to policy, legislative intent and defi- 
tive July 1, 1999. For provisions of former section, see the nitions, effective March 29, 1996. For provisions of former 


1998 NMSA 1978 on NMOneSource,com. sections, see the 1995 NMSA 1978. on NMOneSource.com. 


52-2-3.1. Recompiled. 


Recompilations, — This section, regarding definitions 
of "director" and "hearing officer", has been recompiled as 
52-1-1.1 NMSA 1978. 


52-2-4 to 52-2-14. Repealed. 


Repeals., — Laws 1996 (1st S.S.), ch. 10, § 5 repealed certification of employers qualified as self-insured, effec- 
52-2-4 and 52-2-5 NMSA 1978, as enacted by Laws 1961, tive May 21, 1986. 
ch, 184, §§ 4 and 5, respectively, relating to the subsequent Laws 1996 (ist.8.S.), ch. 10, § 4 repealed 52-2-11 and 52- 
injury fund, effective July 1, 1999. For provisions of former 2-12 NMSA 1978, as enacted by Laws 1961, ch. 184, §§ 11 
sections, see the 1998 NMSA 1978 on NMOneSource.com. and 12, respectively, relating to liability for payment and 

Laws 1996 (1st S.S.), ch. 10, § 4 repealed 52-2-6 to 52- awards, effective March 29, 1996. For provisions of former 
2-9 NMSA 1978, as enacted by Laws 1975, ch, 298, § 2 and sections, see the 1995 NMSA 1978 on NMOneSource.com. 
Laws 1961, ch. 134, §§ 6, 7 and 9, respectively, relating Laws 1988, ch. 109, § 8 repealed 52-2-18 NMSA 1978, as 
to certificates of pre-existing permanent physical impair- enacted by Laws 1961, ch, 134, § 18, relating to determi- 
ments, restrictions on lump sum payments, collection nation of rights, effective March 8, 1988. 
of money due fund, and compensable injuries, effective Laws 1996 (1st S.S.), ch: 10, § 4. repealed 52-2-14 NMSA 
March 29, 1996. For provisions of former sections, see the 1978, as enacted by Laws 1988, ch. 109, § 7, relating to 
1995 NMSA 1978 on NMOneSource.com. the employer's statute of limitations and notice, effective 

Laws 1986, ch. 22, § 102 repealed former 52-2-10 NMSA March 29, 1996. For provisions of former sections, see the 
1978, as enacted by Laws 1961, ch. 184, § 10, relating to 1995 NMSA 1978 on NMOneSource.com. 
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52-3-1 


OCCUPATIONAL DISEASE DISABLEMENT 


§2-3-1 


ARTICLE 3 


| Occupational Disease Disablement 


Sec. 

§2-3-1. Name of act. 

§2-3-2, Employers who come within the New Mexico Oc- 

cupational Disease Disablement Law. 

52-3-3. Definitions; employee and lessee in mines. 

52-3-3.1. Recompiled. 

52-3-4. Definitions. 

§2-3-5. Acceptance. 

§2-3-6.. Application of provisions of the New Mexico Oc- 
cupational Disease Disablement Law to 
certain corporations’ employees. 

. Defenses to action by employee. 

. Right to compensation; exclusive when. 

. Filing insurance under the New Mexico Occupa- 
tional Disease Disablement Law. 


52-3-9.1. Repealed. 

52-3-9.2. Destruction of policies, bonds and undertakings. 

§2-3-9.3. Repealed. . 

52-3-10.. Employer liability for compensation; conditions 
when no payment to be made. 

52-3-11. Last employer liable; exception. 

52-38-12. Not applicable in certain cases. 

52-3-13. Dependents defined; determination of. 

52-3-14, Compensation; limitations. 

§2-3-15. Disablement compensation restrictions; medi- 
cal and related services; selection of health 
care provider; artificial members. 

52-3-16. Claim to be filed for occupational disease dis- 
ablement. benefits; effect of failure to give 
required notice or to file claim within time 
allowed. 

§2-3-17. Vocational rehabilitation services.. 

52-83-18. Determination by worker's compensation divi- 
sion of the labor department. 

52-38-19. Notice of disablement to employer; employer to 
post clear notice of requirement. 

52-3-20. Payment of benefits in installments. 


52-3-21 to 52-3-24. Repealed. 

§2-3-25. Effect of failure of worker to file claim by reason 
of conduct of employer. 

52-3-26 to 52-3-30. Repealed. 

§2-3-31. Repealed. 

§2-3-32. Occupational diseases; proximate causation. 

§2-3-32.1. Firefighter occupational conditions. 


§2-3-33. Occupational diseases; definition. 

§2-3-34.. When complicated with other diseases; payments. 

52-38-35, Termination of compensation; reopening award; 
; time; limits. 

§2-3-36. Conversion to lump-sum payment. 

§2-3-37.. Compensation exempt from execution. 

§2-3-38. Minor deemed sui juris. 


52-3-1. Name of act. 


Sec. . 

§2-3-39. Physical examinations of worker; independent 
medical examination; unsanitary or, injuri- 
ous practices by worker; testimony of health 
care providers. 

52-3-40. Autopsy in death claims. 

52-3-41, Absence; employee to give notices of. 

52-3-42. Limitation on filing of claims; rights barred un- 
less timely filed. 

52-3-43. When occupational disease aggravated by other 
diseases. 

52-3-44, No liability prior to effective date. 

52-3-45. Employees [Employee's] willful misconduct, will- 
ful self-exposure; defined. 

52-3-45.1. Unfair claim-processing practices; bad faith. 

52-3-45.2. Retaliation against employee seeking benefits; 
civil penalty. 

52-3-45.3. False statements or representations with re- 
gard to physical condition; forfeiture. 

52-3-45.4. Compensation benefits limit. 


52-3-46. Compensation limited to Occupational Disease 
Disablement Law; not additional to that 
provided for accidents. 

Fee restrictions; appointment of attorneys by the 
director or workers' compensation judge; 
discovery costs; offer of judgment; penalty 
for violations. 

52-3-48. Employee to submit to examination and give in- 

formation regarding self. 

52-38-49. Rights and liabilities of employer and employee 

after award; penalty for failure to file un- 
dertaking or become exempt therefrom. 
52-3-49.1. Rehiring of disabled workers. 


52-3-47, 


52-3-50. Effect of failure of employee to file claim by rea- 
son of conduct of employer. 

52-38-51. Reports to be filed with director. 

52-3-52. Notice to director. 

52-3-53. Penalties, 

52-3-54. Director to. enforce the New Mexico Occupa- 
tional Disease Disablement Law. 

52-3-55. Extraterritorial coverage. 

52-3-56. Credit for benefits furnished or paid under laws 
of other jurisdictions. 

52-3-57. Nonresident employers employing workers in 
state; requirement for insurance; enforce- 
ment. 

52-3-58. Locale of employment. 

§2-3-59. Reciprocal recognition of extra-territorial cover- 
age with other jurisdictions, 

52-3-60. Offset of unemployment compensation benefits. 


This act shall be known as the "New Mexico Occupational Disease Disablement Law". 


History: 1941 Comp., § 57-1101, enacted by Laws 
19465, ch. 135, § 1; 1953 Comp., § 59-11-1. 

Compiler's notes. — The words "this act" refer to 
Laws 1945, ch. 185, compiled herein as 52-3-1 to 52-3-5, 
52-3-7 to 52-83-14, 52-38-32, 52-3-34 to 52-3-41, 52-3-43 to 
52-3-46, 52-3-48 to 52-38-54 NMSA 1978. 

Cross references. — For Occupational Health and 
Safety Act not to supersede or affect this act, see 50-9-21 
NMSA 1978. 
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Liberal construction applies to law. — Liberal con- 
struction under the Workmen's (Workers') Compensation 
Act applies only to the law and not to the facts. Ojinaga 
v. Dressman, 1972-NMCA-017, 83 N.M. 508, 494 P.2d 170. 

Calculation for total disablement. — In calculat- 
ing a worker's disability benefits for total disablement, 
the date of disablement shall be used in determining 
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the worker's compensation rate, not the date of last em- 
ployment or the date of last injurious exposure to the 
hazards of the employment, Di Luzio v, City of Santa Fe, 
2015-NMCA-042., 

Where worker was employed as a firefighter for the city 
of Santa Fe for twenty-one years and was diagnosed with 
mantle cell non-Hodgkin's lymphoma twelve years after 
his service as a firefighter, the worker's compensation 
judge erred in using the date of worker's last employment 
as a firefighter to calculate disability benefits, and not the 
date of the occurrence of the disablement as required by 
this section, Di Luzio v. City of Santa Fe, 2015-NMCA-042, 

Application of rules of procedure. — Language in 
Section 52-38-18 NMSA 1978 is comparable to Section 52- 
1-34 NMSA 1978 of the present Workmen's (Workers') 
Compensation Law and under the rules noted above re- 
quires application of the rules of civil procedure in cases 
arising under the Occupational Disease Disablement Law 
unless not reasonable to do so. Holman v. Oriental Refin- 
ery, 1965-NMSC-029, 75 N.M. 52, 400 P.2d 471 (decided 
under former law): 

Rule for leave to amend applicublel — Rule 15(a), 
N.M.R. Civ. P., (now Rule 1-015 A NMRA) providing for 
freely granting of leave to amend when justice requires, 
is applicable to proceedings under the Occupational 
Disease Disablement Law. Holman v. Oriental Refinery, 
1965-NMSC-029, 75 N.M. 52, 400 P.2d 471. 

Applicability of estoppel doctrine in Occupa- 
tional Disease Disablement Law. — Even though 
the Workmen's (Workers') Compensation Act does not 
specifically provide for equitable defenses, nevertheless, 
the appellate court has considered equitable claims and 
defenses in workmen's (workers') compensation proceed- 
ings; therefore, by analogy, if the elements of estoppel are 
established, the doctrine can be applied in a case arising 
under the New Mexico Occupational Disease Disablement 
Law. McDonald v. Kerr-McGee Corp., 1979-NMCA-088, 93 
N.M. 192, 598 P.2d 654. 

Disease must be peculiar to worker's occupation, 
— In order for the Occupational Disease Disablement Law 
to apply, it must be established that the disease is peculiar 


to the worker's occupation and not merely to his work- 
place. Rader v. Don J. Cummings Co., 1989-NMCA-079, 
109 N.M. 219, 784 P.2d 38, cert. denied, 109 N.M. 131, 782 


-P.2d 384. 


Unusual hazard must e shown. — In order for 
there to be an occupational disease, in addition to the re- 
quirement that it be peculiar to claimant's occupation, the 
conditions must attach to that occupation a hazard that 
distinguishes it from the usual run of occupations and is 
in excess of the hazards attending employment in general. 
Rader v, Don J. Cummings Co;, 1989-NMCA-079, 109 N.M. 
219, 784 P.2d 38, cert. denied, 109 N.M. 131, 782 P.2d 384. 

Standard for admitting expert testimony estab- 
lished by Daubert v. Merrel Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993), as adopted in New Mexico by State 
v, Alberico, 1993-NMSC-047, 116 N.M. 156, 861 P.2d 192, 
does not apply to the testimony ofa health care provider 
pursuant to 52-1-28(B) or 52-3-32 NMSA 1978. Banks v. 
IMC Kalium Carlsbad’ Potash Co,, 2003-NMSC-026, 134 
N.M. 421, 77 P.3d 1014. 

Asbestosis as occupational disease. — By analogy 
to silicosis, asbestosis is an occupational disease con- 
tracted gradually in the course of employment, and not 
a physical harm compensable under the doctrine of strict - 
liability in tort. Bassham v. Owens-Corning Fiber Glass 
Corp., 327 F. Supp.-1007 (D.N.M. 1971). 

Reinstatement of act. — The decision in State ex rel. 
Hovey Concrete Prods. Co. v. Mechem, 1957-NMSC-075, 63 
N.M. 250, 316 P.2d 1069 in effect reinstated the Occupa- 
tional Disease Disablement Act. 1959-60 Op. Att'y Gen. 
No. 59-125. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Workmen's Compensation," see 11 N.M.L. 
Rev. 235 (1981). 

For annual survey of New Mexico Workers' Compensa- 
tion Law, see 20 N.M.L. Rev. 459 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur, 2d, Workers' Compensation §§ 326, 327. 

30 C.J.S. Employers' Liability §§ 4 to 11; 99 C.J.S. Work- 
men's Compensation §§ 4, 169. 


52-3-2. Employers who come within the New Mexico Occupational 


Disease Disablement Law. 


A. The following employers, when the conditions and hazards inherent in the occupation in- 
volved are such as to expose the employees to any of the hazards of occupational disease, shall be 
subject to the provisions of the New Mexico Occupational Disease Disablement Law: the state and 
each county, municipality, school district, drainage, irrigation or conservancy district and public 
institution and administrative board thereof, every charitable organization and every private per- 
son, firm or corporation engaged in carrying on business or trade within the state having in service 
four or more employees regularly employed in the same business or in or about the same establish- 
ment under any contract of hire, express or implied, oral or written, except employers of ranching 
or agricultural laborers and employers of private domestic servants; provided, however, effective 
January 1, 1978, the provisions of the New Mexico Occupational Disease Disablement Law shall 
apply to employers of three or more employees, except employers of ranching or agricultural labor- 
ers and employers of private domestic servants and, effective January 1, 1990, the provisions of 
the New Mexico Occupational Disease Disablement Law shall apply to all employers of employees, 
except employers of ranching or agricultural laborers and employers of private domestic servants. 
Kmployers who have in service less than four employees and after January 1, 1978 less than three 
employees, employers of ranching or agricultural laborers, employers of private domestic servants 
and partners and self-employed persons and, effective January 1, 1990, employers of ranching 
or agricultural laborers, employers of private domestic servants and partners and self-employed 
persons shall have the right to come under the terms of the New Mexico Occupational Disease 
Disablement Law by complying with the provisions hereof. 
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B. The term "regularly employed", as herein used, unless the context otherwise requires, shall 
include all employments in the usual course of the trade, business, profession or occupation of the 
employer, whether continuous throughout the year or for only a portion of the year. 

C. Any person, firm or corporation engaged in the performance of work as an independent con- 
tractor shall be deemed an employer within the meaning of this section. The term "independent 
contractor", as herein used, is defined to be any person, association or corporation engaged in the 
performance of any work for another, who, while so engaged, is independent of the employer in all 
that pertains to the execution of the work, is not subject to the rule or control of the employer, is 
engaged only in the performance of a definite job or piece of work and is subordinate to the em- 
ployer only in effecting a result in accordance with the employer's design. 

D.. For the purposes of the New Mexico Occupational Disease Disablement Law, an individual 
who performs services as a qualified real estate salesperson shall not be treated as an employee 
and the person for whom the services are performed shall not be treated as an employer. 

E. For the purpose of Subsection D of this section, a "qualified real estate salesperson" means 
an individual who: 

(1) is a licensed real estate salesperson, associate broker or broker under contract with a 
real estate firm; 

(2) receives substantially all of his remuneration, whether or not paid in ‘cash, for the ser- 
vices performed as a real estate salesperson, associate broker or broker under contract with a real 
estate firm in direct relation to sales or other output, including the performance of services, rather 
than to the number of hours worked; and 

(3) performs services pursuant to written contract between himself and the person for 
whom the services are performed, and the contract provides that the individual will not be treated 
as an employee with respect to such services. 


History: 1941 Comp., § 57-1102, enacted by Laws thereto until he complies with giving notice of rejection 
1945, ch. 135, § 2; 1958 Comp., § 59-11-2; Laws 1971, in the manner by the act provided. 1945-46 Op. Att'y Gen. 
ch. 261, § 6; 1972, ch. 65, § 3; 1973, ch. 239, § 1; 1975, No. 45-4778. ie 
ch. 317, § 1; 1987, ch. 260, § 2; 1989, ch. 263, § 48. Am. Jur. 2d, A.L.R. and C.J.S. references, — 27 Am. 

OTATIONS Jur, 2d Employment Relationship §§ 241, 265. 

Subject to act until notice of rejection. — Once 


an employer has come under the act he remains subject 


52-3-3. Definitions; employee and lessee in mines. 


The term "employee" or "worker" as used in the New Mexico Occupational Disease Disablement 
Law means: 

A. every person in the service of the state and of a county, municipality or school district, in- 
cluding the regular members of lawfully constituted police and fire departments of municipalities; 

B. every person in the service of any employer subject to the New Mexico Occupational Disease 
Disablement Law including aliens and minors legally or illegally permitted to work for hire, but 
not. including a person whose employment is casual and is not in the usual course of the trade, 
business or occupation of the employer and not including ranching or agricultural workers and 
domestic servants of employers exempt under Section 52-3-2 NMSA 1978 unless the employer 
shall so elect; and 

C. lessees of mining property and their employees who are engaged in the performance of work 
that is a part of the business conducted by the lessor and over whose work the lessor retains su- 
pervision or control are within the meaning of this section employees of such lessor, 


History: 1941 Comp., § 57-1103, enacted by Laws "cities and towns" in Subsection A; substituted "52-3-2 
1945, ch. 185, § 3; 1953 Comp., § 59-11-3; Laws 1975, NMSA 1978" for "59-11-2 NMSA 1958" in Subsection B; 
ch. 317, § 2; 1990 (2nd S.S.), ch. 2, § 33. and substituted "that" for "which" in Subsection C. 


The 1990 (2nd S.S.) amendment, effective January 1, 


1991, inserted "or worker" in the introductory undesig- ANNOTATIONS 
nated paragraph; substituted "municipality" for "city, Am. Jur. 2d, A.L.R. and C.J.S. references, — 538A 
town, municipal corporation" and "municipalities" for Am, Jur, 2d Mines and Minerals 8§ 255, 256, 257. 
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52-3-3.1. Recompiled. 


Recompilations. — This section, regarding definitions 
of "director" and "hearing officer", has been recompiled as 
§-52-1-1.1. 


52-3-4. Definitions. | 


As used in the New Mexico Occupational Disease Disablement Law: 

A. "award" means the final compensation order made by the workers’ SoripensSti0E judge ae 
suant to Section 52-5-7 NMSA 1978; 

B. "compensation" means the payments and benefits hill net, for’ in the New Mexico Occupa- 
tional Disease Disablement Law; 

C. "compensation order" means a compensation order of the webs? compensation division 
issued by a workers' compensation judge pursuant to Section 52-5-7 NMSA 1978; and 

D. "disablement" means: 

(1) the total physical incapacity, by reason of an occupational disease, of an employee to 
perform any work for remuneration or profit in the pursuit in which the employee was engaged, 
provided that silicosis, when complicated by active tuberculosis of the lungs, shall be presumed to 
result in disablement; or . 

(2) the partial physical incapacity of an employee, by reason of an occupational disease, to 
perform to some percentage extent any work for which he is fitted by age, education and training. 


History: 1978 Comp., § 52-3-4, enacted by Laws that plaintiff had worked as an underground miner for 
1987, ch. 235, § 31; 1989, ch. 263, § 49. 27 years, and that he became totally disabled from work 
Repeals and reenactments. — Laws 1987, ch. 235, as an underground miner, supported the conclusion of 
§ 31 repealed former 52-3-4 NMSA 1978, as amended by disablement, and his work since the date of disablement, 
Laws 1986, ch, 22, §§ 53, 54, and enacted a new 52-3-4, ef- other than as an underground miner, had no legal ef- 
fective June 19, 1987. fect on the judgment of disablement. Vincent v. United 
Compiler's notes. — Laws 1987, ch. 235, § 54A, ef- Nuclear-Homestake Partners, 1976-NMCA-105, 89 N.M. 
fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 704, 556 P.2d 1180, cert, denied, 90 N.M. 7, 558 P.2d 619 
which had formerly repealed this section effective July 1, (decided under prior law). 
1987. When the employee was disabled from working as a fill- 
Cross references. — For the definitions of "director" ing station operator because of the occupational disease, 
and "hearing officer", see 52-1-1.1 NMSA 1978, he was disabled from following "the pursuit in which he 


was engaged" and the court did not err in so ruling. That 


ANNOTATIONS he is still able to work in other fields does not alter this 
Benefits payable for occupational disease. — The ref- situation. Holman v. Oriental Refinery, 1965-NMSC-029, 
erence in 52-3-49 NMSA 1978 to any kind of work does not 75 N.M. 52, 400 P.2d 471 (decided under prior law). 
change the provision that benefits are payable for disable- Under prior law, to be totally disabled, a worker had to 
ment by reason of an occupational disease. Vincent v. United prove that he or she was completely unable to perform the 
Nuclear-Homestake Partners, 1976-NMCA-105, 89 N.M. 704, tasks comprising the work performed at the time of injury 
556 P-2d 1180, cert. denied, 90 N.M. 7, 558 P.2d 619. and also was unable to perform any work for which he or 
"Disablement" under this section, giving an ordinary she was fitted, based upon his or her age, education, and 
meaning to "incapacity," may mean total physical unfit- experience. Under present law, the inquiry is limited to 
ness, by reason of occupational disease, to perform any __ whether the worker is totally unable to perform any work 
work for remuneration in the pursuit in which the work- | 1 the occupation in which the worker was engaged. Thus, 
man (worker) was engaged. Salazar v. Kaiser Steel Corp., in determining whether a worker is totally incapacitated, 
1973-NMCA-068, 85 N.M. 254, 511 P.2d 580, cert; denied, other occupations for which the worker might be fitted are 
85 N.M. 229, 511 P.2d 555 (decided under prior law). not considered. Bryant v. Lear Siegler Mgmt. Servs. Corp., 
Construed in pari materia, — The provisions in Sec. 1993-NMCA-052, 115 N.M. 502, 853 P.2d 753, cert. denied, 
tions 52-3-14 and 52-3-15 NMSA 1978 which refer to to- 115 N.M. 535, 854 P.2d 362. eee 
tal and partial disablement, do not change the definition Work after finding of disability. — A workman 
of disablement and do not provide that compensation is (worker) may, from a clinical standpoint, be totally and 
payable for partial disablement; the word "total" in Sec- permanently disabled but through sheer drive of will- 
tion 52-3-14 NMSA 1978 is a redundancy since the only power and habit continue for some time at his job; there- 
disablement under the section is for total physical inca- fore, that employees worked for varying periods of time 
pacity by reason of an occupational disease. Vincent v. after the date the trial court found them, to be disabled 
United Nuclear-Homestake Partners, 1976-NMCA-105, 89 does not require a ruling that the men were not dis- 
N.M, 704, 556 P.2d 1180, cert. denied, 90 N.M. 7, 558 P.2d abled as a matter of law. Salazar v.' Kaiser Steel Corp., 
619 (decided under prior law). 1973-NMCA-068, 85 N.M. 254, 511 P2d 580, cert. denied, 
Workman (Worker) able to perform other work. 85 N.M. 229, 511 P.2d 555 (decided under prior law). 
— If the proof brings plaintiff within the statutory defini- Suffer entire loss of earning ability not mean 
tion of disablement, the fact that he is still able to work helplessness. — Although the requirements of this sec- 
in other fields does not alter this situation. A finding tion are more ipa Si and specific than the requirements 
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for total disability under the workmen's (workers') com- 
pensation law, to suffer an entire loss of wage earning 
ability does not mean that a workman (worker) must be 
in a state of absolute helplessness, or unable to do work of 
any kind. Salazar v. Kaiser Steel Corp.;:1973-NMCA-068, 
85 N.M. 254, 511 P.2d 580, cert, denied, 85 N.M. 229, 511 
P.2d 555 (decided under prior law). 

Plaintiff who developed an allergic disorder af- 
ter inhaling paint fumes and was thus unable to work 


any longer ‘as a painter was entitled to compensation 
under this act, even though he might possibly have ob- 
tained work in another field. Herrera v. Fluor Utah, Inc., 
1976-NMCA-045, 89 N.M. 245, 550 P.2d 144, cert. denied, 
89 N.M. 321, 551 P.2d 1368. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 380 to 386. 

30 C.J.S. Employers’ Liability §§ 35 to 37; 99 C.J.S. 
Workmen's Compensation §§ 299 to 305. 


52-3-5. Acceptance. 


A, All eranloyers of employees, subject to the provisions of the Rene Mexico Occupational Dis- 
ease Disablement Law, shall be conclusively presumed to have accepted the provisions of the New 
Mexico Occupational Disease Disablement Law, 

B. Election on the part of the employer or of an employer of private domestic servants or of an 
employer of,ranching or,agricultural laborers or of a person for whom the services of a qualified 
real estate salesperson are performed exempt from the New Mexico Occupational Disease Dis- 
ablement Law under the.provisions of, Section. 52-3-2, NMSA 1978 and partners or self-employed 
persons to be subject to the New Mexico Occupational Disease Disablement Law may be made by 
filing in the office of the superintendent of insurance a written statement to the effect that he ac- 
cepts the provisions of the New Mexico Occupational Disease Disablement Law or an insurance or 
security undertaking as required by Section 52-3-9 NMSA 1978. 

C. Every employee shall be conclusively presumed to have accepted the provisions of the New 
Mexico Occupational Disease Disablement Law if his employer is subject to its provisions and has 
complied with its requirements, including insurance. 

_D.. Such compliance with the provisions of the New Mexico Occupational Disease Disablement 
Law, including the provisions for insurance, shall be construed to be a surrender by the employer 
and the employee of their rights to any other method, form or amount of compensation or deter- 
mination thereof or.to any cause of action, action at law, suit in equity or statutory or common law 
right or remedy or proceeding whatever for or on account of such disablement or death of such 
employee resulting therefrom than, as provided in the New Mexico Occupational Disease Disable- 
ment Law and shall bind the employee himself and, for compensation for his death, shall bind his 
personal representative, his surviving spouse and next of kin, as well as the employer and those 
conducting his business during Pt art or insolvency. : 


History: 1941 Comp., § 57- 1105, Cried by Laws 
1945, ch. 135, § 5; 1953 Comp., § 59-11-5; Laws 1971, 
ch, 261, § 7; 1972, ch. 65, § 4; 1973, ch. 239, § 2; 1975, 


> Cross references, — For when right to compensation 
exclusive, see 52-3-8 NMSA 1978. 
The 1990 (2nd S.S.) amendment, effective January 1, 


1991, rewrote ‘Subsection A and, in Subsection B, substi- 
tuted "an employer" for "employers" twice and inserted 
"for" following "person". 


ch, 317, § 3;:1980, ch. 88, §:1; 1987, ch. 260, § 3; haben 
ch. 268, § 50; 1990 (2nd 8,S.), ‘ch, 2, § 34. . 


52-3-6. Application of provisions of the New Mexico Occupational 
Disease Disablement Law to certain corporations’ 
employees. 


' A. Notwithstanding any provisions to the contrary in the New Mexico Occupational Disease 
Disablement Law, an employee, as defined in Subsection F of this section, of a business or profes- 
sional corporation who is also an employee as defined in the New Mexico Occupational Disease 
Disablement Law may affirmatively elect not to accept the provisions of the New Mexico Occupa- 
tional Disease Disablement Law. 

B. Each employee desiring to affirmatively elect not to accept the provisions of the New 
Mexico Occupational Disease Disablement Law may do so by filing an election in the office of the 
director. . 

C. Each employee desiring to revoke his affirmative election not to accept the provisions of 
the New Mexico Occupational Disease Disablement Law may do so by filing a revocation of the 
affirmative election with the occupational disease disablement insurer and in the office of the 
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director. The revocation shall become effective thirty days after filing. The employee shall cause 
a copy of the revocation to be mailed to the board of directors of the business or professional 
corporation. 

D. The filing of an affirmative election not to accept the provisions of the New Mexico Occupa- 
tional Disease Disablement Law shall create a conclusive presumption that such employee is not 
covered by the New Mexico Occupational Disease Disablement Law until the effective date of a 
revocation filed pursuant to this section. The filing of an affirmative election not to accept the pro- 
visions of the New Mexico Occupational Disease Disablement Law shall apply to all corporations 
in which the employee has a financial interest. 

E. In counting the number of workers of an employer to determine whether the Shanes 
comes within the New Mexico Occupational Disease Disablement Law, an employee who has filed 
an affirmative election not to be subject to the New Mexico Occupational Disease Disablement 
Law shall also be counted as one of the workers employed by such Set 

F. For purposes of this’ section: 

(1) "executive officer" means ‘the chairman of the board, president, vice at age ‘secre- 
tary or treasurer; and 

(2) “employee” means an executive officer owning ten percent or more of the pot ee 
stock of the business or professional corporation. 


History: 1953 Comp., § 59-11-5.1, enacted by Laws 
1975, ch. 317, § 4; 1980, ch. 88, § 2; 1987, ch. 235, § 32. 


52-3-7. Defenses to action by employee. 


In an action against an employer who has not complied with Section 52-3-9 NMSA 1978 to re- 
cover damages for an occupational disease sustained by an employee while engaged in the line of 
his duty as such, or for death resulting from occupational diseases so sustained in which recovery 
is sought upon the ground of want of ordinary care of the employer or of the officer, agent or ser- 
vant of the employer, it shall not be a defense: 

A. that the employee, either expressly or impliedly assumed the risk of the hazard complained 
of as due to the employer's negligence; 

B. that the occupational disease or death was caused, in whole or in part, by the want’ of ordi- 
nary care of a fellow servant; or 

C. that the occupational disease or death was caused, in while or in part, by the want of shat 
nary care of the employee where such want of care was not wilful. 

Any employer who has complied with the provisions of this act, including the provisions relating 
to insurance, shall not be subject to any other liability whatsoever for the disablement of or death 
of any employee from occupational disease, except as in this act provided; and all causes of action, 
actions at law, suits in equity and proceedings whatever, and all statutory and common-law rights 
and remedies for and on account of such death of, or occupational disease of, any such employee and 
accruing to any and all persons whomsoever, are hereby abolished except as in this act provided. 


History: 1941 Comp., § 57-1106, enacted by Laws ANNOTATIONS 
1945, ch. 135, § 6; 1953 Comp., § 59-11-6; Laws 1973, ve 
ch. 239, § 3. Law reviews. — For note, "Comparative v. Contribu- 
Compiler's notes. — For the meaning of "this act", see tory Negligence: The Effect of Plaintiff's Fault," see 6 N.M. 
52-3-1 NMSA 1978 and the compiler's notes thereto. L, Rev. 171 (1975). 


The New Mexico Rules of Procedure for the district 
courts provide that there shall be only one form of action, 
"civil action." See Rule 1-002 NMRA. 
52-3-8. Right to compensation; exclusive when. 


The right to the compensation provided for in this act, in lieu of any other liability whatsoever, 
to any and all persons whomsoever, for any disablement from occupational disease or death result- 
ing therefrom, shall obtain in all cases where the following conditions occur: 
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A. where at the time of disablement both employer and employee are subject to the provisions 
of this act; and where the employer has complied with the provisions hereof regarding insurance; 

B. where at the time of disablement the employee is performing service arising out of and in 
the course of his employment; 

C. where the disablement or death is proximately caused by an averineieloiial disease arising 
out of and in the course of his employment, and is not intentionally self-inflicted. 


History: 1941 Comp., § 57-1107, enacted by Laws the employer's oilfield supply business or businesses that 
1945, ch. 135, § 7; 1953 Comp., § 59-11-7. employ people in warehouses, psittacosis was not a natu- 
Compiler's notes. — For the meaning of "this act", see ral incident of employment in the warehouse and worker's 
52-3-1 NMSA 1978 and the compiler's notes thereto. injury and death did not fall within the exclusivity provi- 
sions of the occupational disease disablement law. Castillo 
ANNOTATIONS v. Caprock Pipe & Supply, Inc., 2012-NMCA-085, 285 P.3d 
Disease contracted from pigeons roosting in 1072, cert. denied, 2012-NMCERT-007. 

warehouse. — Where worker was injured and died from Receipt of retirement benefits would not prevent a 
psittacosis which worker contracted from exposure to pi- workman (worker) from receiving occupational disease 
geons and pigeon feces in the warehouse where worker benefits if disablement has been established. Salazar v. 
was employed as a. laborer, while worker was performing Kaiser Steel Corp., 1973-NMCA-068, 85 N.M. 254, 511 P.2d 

the duties that were assigned to worker by the employer 580 (Ct. App.), cert. denied, 85 N.M, 229, 511 P.2d 555. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 30 


duri k hours; and th id that pi- 
uring work hours; and there was no evidence that pi C..S. Employers’ Liability §§ 4 to 11. 


geons or psittacosis were incidental to the character of 


52-3-9. Filing i insurance under the New Mexico Occupational Disease 
Disablement Law. 


A. Every employer subject to the New Mexico Occupational Disease Disablement Law shall file 
in the office of the director evidence of workers' occupational disease disablement insurance cover- 
age in the form of a certificate containing that information required by regulation of the director. 
The required certificate must be provided by an authorized insurer as defined in Section 59A-1-8 
NMSA 1978. In case any employer is able to show to the satisfaction of the director that he is 
financially solvent and that providing insurance coverage is unnecessary, the director shall issue 
him a certificate to that effect, which shall be filed in lieu of the certificate of insurance. The direc- 
tor shall provide by regulation the procedures for reviewing, renewing and revoking any certificate 
excusing an employer from filing a certificate of insurance, including provisions permitting the 
director to condition the issuance of the certificate upon the employer's proving adequate security. 

B. Any certificate of the director filed under the provisions of this section shall show the post 
office address of that employer. 

C.. Every contract or policy insuring against liability for workers’ occupational disease disable- 
ment benefits or certificate that is filed under the provisions of this section shall provide that the 
insurance carrier or the employer shall be directly and primarily liable to the worker and, in event 
of his death, his dependents, to pay the compensation for which the employer is liable. 

D. In the event of an insurance policy cancellation, the occupational disease disablement in- 
surance.carrier shall file notice with the director within ten days of such cancellation on a form 
approved by the director. 


History: 1978 Comp. § 52-3-9, enacted by Laws The 1990 (2nd S.S.) amendment, effective Janu- 
1987, ch. 235, § 33; 1990 (2nd S.S. ), ch. 2, § 35. ary 1, 1991, added the second sentence in Subsection A, 

Repeals and reenactments. — Laws 1987, ch. 235, substituted "that" for "which" following "certificate" in 
§ 33, repealed former 52-3-9 NMSA 1978, as amended by Subsection C, and rewrote Subsection D which formerly 
Laws 1986, ch. 22, § 55 and enacted a new gira effec- pertained to the applicability of the section to localities. 


tive June 19, 1987. 


52-3-9.1. Repealed. 


Repeals. — Laws 1999, ch. 172, § 4 repealed 52-3-9.1 of director, effective June 1, 1999. For provisions of former 
NMSA 1978, as enacted by Laws 1980, ch. 88, § 4, relating section, see the 1998 NMSA 1978 on NMOneSource.com. 
to fee for filing insurance policy or security bond in office 


1507 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


52-3-9.2 ‘.. WORKERS' COMPENSATION 52-3-10 


52-3-9.2. Destruction of policies, bonds and ‘undertakings. 


From and after the expiration of three years following the date of filing any insurance ofpolicy or 
certificate thereof, bond or undertaking pursuant to the provisions of Section 52-3-9 NMSA 1978, 
the director may, in his discretion, authorize the destruction of such insurance policies, certificates, 
bonds and undertakings. | | 


History: 1978 Comp,, § 52-3-9.2, enacted by Laws 
1980, ch, 88, § 5; 1987, ch. 235, § 35. 


52-3-9.3. Repealed. 


Repeals. — Laws 1987, ch. 235, § 54B repealed 52- relating to, temporary certificates of ealfinsurancs, effec- 
3-9.3 NMSA 1978, as enacted by Laws 1980, ch. 88, § 8, tive June 19, 1987, ore 


52-3-10. Employer liability for *peetee ertore conditions when no © 
payment to be made. 


A. There is imposed upon every employer a liability for the payment of compensation to every 
employee of such employer who suffers total disablement by reason of an occupational Woe 
arising out of his employment, subject to the following conditions: 

(1) no compensation shall be paid when the last day of injurious deboaith of the employee 
to the hazards resulting in an occupational disease occurred prior to the passage of the New Mex- 
ico Occupational Disease Disablement Law; and | 

(2) no compensation shall be paid in case of silicosis or asbestosis unless during the ten 
years immediately preceding the disablement the injured employee was exposed to harmful quan- 
tities of silicon dioxide dust or asbestos dust for a total period of no less than twelve hundred fifty 
work shifts in employment in this state and unless disablement results within two years from the 
last day upon which the employee actually worked for the employer against whom compensation 
is claimed. For the purpose of computing work shifts under this section, employment for less than 
one-half of a normal shift shall be disregarded, arith employment for one-half or more of a normal 
shift shall be deemed a full shift. 

B. There is imposed upon every employer a liability for the payment of compensation to the 
dependents of every employee in cases where death results from an occupational disease arising 
out of his employment, subject to the following conditions: 

(1) no compensation shall be paid when the last day of exposure of the employee to the 
hazards resulting in death from occupational disease occurred prior to the Pashage of the New 
Mexico Occupational Disease Disablement Law; 

(2) no compensation shall be paid for death from silicosis or asbestosis unless during the 
ten years immediately preceding the disablement the deceased employee was exposed to harmful 
quantities of silicon dioxide dust or asbestos dust for a period of not less than twelve hundred fifty 
work shifts in this state; 

(3) no compensation shall be paid for death from silicosis or asbestosis unless the death 
results within two years from the last day upon which the employee actually worked for the em- 
ployer against whom compensation is claimed, except in those cases where death results during 
a period of continuous disablement from silicosis or asbestosis for which compensation has: béen 
paid or awarded or for which a claim, compensable but for such death, is on file with the direc- 
tor, and in these cases compensation shall be paid if death results within five years from the last 
day upon which the employee actually worked for the employer against whom compenss uo is 
claimed; and 

(4) no compensation shall be paid for death from an occupational A Wa other than silico- 
sis or asbestosis unless death results within one year from the last day upon which the employee 
actually worked for the employer against whom compensation is claimed, except:in those’ cases 
where death results during a period of continuous disablement from an occupational disease other 
than silicosis or asbestosis for which compensation has been paid or awarded or for which a claim, 
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compensable but for such death, is on file with the director, and in these cases compensation shall 
be paid if death results within three years from the last day upon which the employee actually 
worked for the employer against whom compensation is claimed. 

C. The time limits prescribed by this section shall not apply in the case of an employee whose 
disablement or death is due to occupational exposure to radioactive or fissionable materials, pro- 
vided no compensation shall be paid in such a case unless such disablement or death occurs within 
ten years from the last day upon which oe employee actually worked for the employer against 
whom compensation is claimed. 


History: 1941 Comp., § 57-1110, enacted by Laws constitutes estoppel, thereby precluding its reliance on 
1945, ch. 135, § 10; 1953 Comp., § 59-11-10; Laws 1965, the defense available under Subsection A(2), can be de- 
ch, 39, § 1; 1973, ch. 239, § 4; 1986, ch. 22, § 56. termined only through an analysis of the facts. McDonald 

K 
ANNOTATIONS aoaueeae i Corp., 1979-NMCA- 088, 93 N.M. 192, 598 

Unconstitutional. — Although the legislative goal Limitation on silicosis claim. — Survibinig spouse's 

and the time: limit of maintaining reasonable costs to claim for death benefits, filed within one year after her 


employers under the workers’ compensation system is a husband died of silicosis, was untimely under Subsection 
legitimate legislative goal and the time limit prescribed B(3), where her husband died sixteen years after the date 


by this section is rationally related to this legislative goal of his last employment. Tapia v. Springer Transfer Co., 
because it lowers employer costs by eliminating all claims 1987-NMCA-089, 106 N.M. 461, 744 P.2d 1264, cert. de- 


arising more than ten years after the last day of employ- nied, 106 N.M. 405, 744 P.2d 180. 


ment, this section is unconstitutional as it is currently Release not bar to dependents' death claim. — A 
enacted because it abridges the substantive due process worker's dependents are entitled to an award of death 
rights of claimants contracting diseases ten to fifteen benefits if death arises or proximately results from an 
years after radiation exposure. Schirmer v. Homestake occupational disease, notwithstanding what the worker 
Mining Co., 1994-NMSC-095, 118 N.M. 420, 882 P.2d 11. received or was deemed entitled to receive during his life- 

"Death" and "disablement" provisions in Subsec- time; thus, surviving dependents were entitled to death 
tion C do not apply independently. A disablement benefits notwithstanding any release the worker may 


have executed in his lifetime. Buchanan v. Kerr-McGee 


laine flad.withimterl0. ed lay 
Ca bikd wit pi the: h0nvean panied may beused jo mala Corp., 1995-NMCA-131, 121 N.M. 12, 908 P.2d 242, cert. 


a death claim timely when the death claim is filed after 


the 10-year period has elapsed. Hubbs v. Sandia Corp., denied, 120 'N.M. 715, 905 P.2d 1119. 

1982-NMCA-110, 98 N.M. 389, 648 P.2d 1202, cert. denied, _Am. Jur. 2d, A.L.R. and C.J.8, references. — When 

98 N.M. 478, 649 P.2d 1391. time period commences as to claim under workers' com- 
Determination of estoppel through analysis of pensation or occupational diseases act for death of worker 


facts. — Whether or not the conduct of an employer due to contraction of disease, 100 A.L.R.5th 567, 


52-3-11. Last employer liable; exception. 


Where compensation is payable for an occupational disease the only employer liable shall be the 
employer in whose employment the employee was last injuriously exposed to the hazards of em- 
ployment resulting in such disease, provided that in the case of silicosis or asbestosis the only em- 
ployer liable shall be the employer in whose employment the employee was last exposed to harm- 
ful quantities of silicon dioxide (SiO2) dust or asbestos dust during a period of sixty days or more. 


History: 1941 Comp., § 57-1111, enacted by Laws is liable under this section because all that is required of the 
1945, ch. 135, § 11; 1953 Comp., § 59-11-11. last injurious exposure is that it be injurious. McCormick v, 
United Nuclear Corp., 1976-NMCA-106, 89 N.M. 740, 557 

ANNOTATIONS P.2d 589, cert. denied, 90 N.M. 8, 558 P.2d 620. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation §§ 326, 327. 
99 C.J.S. Workmen's Compensation § 169. 


Where radiation injury under penultimate employer 
was tremendous and under present employer was little, be- 
cause any amount was injurious, the last (present) employer 


§2-3-12. Not applicable i in certain cases. 


This act shall not be construed to apply to business pursuits or employments which according to 
law are so engaged in interstate commerce as to be not subject to the legislative power of the state, 
nor to persons injured while they are so engaged. 


History: 1941 Comp., § 57-1112, enacted by Laws Cross references. — For extraterritorial coverage, see 
1945, ch. 135, § 12; 1953 Comp., § 59-11-12. §2-3-55 NMSA 1978. 

Compiler's notes. — For the meaning of "this act", see 
52-3-1 NMSA 1978 and the compiler's notes thereto. 
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52-3-13 WORKERS' COMPENSATION 52-3-14 


52-3-13. Dependents defined; determination of.. 


A. The following persons, and they only, shall be deemed dependents and entitled to compensa- 
tion under the provisions of the New Mexico Occupational Disease Disablement Law: 

(1) achild under eighteen years of age or incapable. of self-support and unmarried or. un- 
der twenty-three years of age if enrolled as a full-time,;student in any accredited educational i in- 
stitution; 

(2) the widow or widower, only if living with the deceased at the time of his death or le- 
gally entitled to be supported by him, including a divorced spouse entitled to alimony; 

(3) a parent or grandparent only if actually dependent, wholly or partially upon the de- 
ceased; 

(4) a grandchild, brother or sister only if under eighteen sete of age, or ieapaere of del? 
support, and wholly dependent upon the deceased. 

The relation of dependency must exist at the time of the disablement. 

(5) questions as to who constitute dependents, and the extent of their dependency, shall be 
determined as of the date of the disablement and their right to any death benefits shall cease es 
the happening of any one of the following contingencies:, 

(a) upon the marriage of the widow or widower; 

(b). upon.a child, grandchild, brother or sister reaching the age of eighteen years, un- 
less at:such time said child, grandchild, brother or sister is physically or mentally incapacitated 
from earnings, or upon a dependent child, grandchild, brother or sister becoming self-supporting 
prior to attaining said age, or, if a child, grandchild, brother or sister over eighteen who is enrolled 
as a full-time student in any accredited educational institution ceases to be so enrolled or reaches 
the age of twenty-three. A child, grandchild, brother or sister who originally qualified:as a depen- 
dent by virtue of being less than eighteen years of age may, upon reaching age eighteen, continue 
to qualify if physically or mentally incapable of self-support and aabaaned dependent or enrolled in 
an educational institution; ; 

(c) upon the death of any dependent. 

B. As used in this’section the term "child" includes stepchildren, adopted children, posthumous 
children, wholly dependent grandchildren and acknowledged illegitimate children, but does not 
include married children unless dependent. The words "adopted" and "adoption" as used in the 
New Mexico Occupational Disease Disablement Law shall include cases where persons are treated 
as adopted as well as those of legal adoption. 


History: 1941 Comp., § 57-1113, enacted by Laws Compiler's notes, — It appears that Patagraph'(5) of 
1945, ch. 135, § 13; 1953 Comp., § 59-11-13; Laws 1965, Subsection A’ is not actually a part of Subsection A, but it 


ch, 299, § 1; 1973, ch. 46, § 1; 1977, ch. 276,.§ 1. has been so designated because it is set out in the acts in 
such manner. 


52-3-14, Compensation; limitations. 


A. The compensation to which a worker who has suffered disablement, or the worker's aaa 
dents, shall be entitled under the New Mexico Occupational Disease Disablement Law is limited 
to the provisions of that law. No compensation shall be due or payable under the New Mexico Oc- 
cupational Disease Disablement Law for any disablement that does not result in either the tem- 
porary disablement of the worker lasting for more than seven days or in the worker's permanent 
disablement as herein described or in death; provided, however, that if the period of temporary 
disablement of the worker lasts for more than four weeks from the date of the disablement, com- 
pensation under the New Mexico Occupational Disease Disablement Law shall be payable in addi- 
tion to the amount hereinafter stated in a like amount for the first seven days after the date of dis- 
ablement. But for any such disablement for which compensation is payable under the New Mexico 
Occupational Disease Disablement Law, the employer shall in all proper cases, as herein provided, 
pay to the disabled worker or to some person authorized by the director to:receive the same, for 
the use and benefit of the beneficiaries entitled thereto, compensation at regular intervals of no 
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52-3-14 OCCUPATIONAL DISEASE DISABLEMENT 52-3-14 


more than: sixteen days. apart, in accordance with this'section, less proper deductions on account 
of default in failure to give notice of such disablement as required ‘in Section 52-3-19 NMSA 1978. 

B. ._ For total disablement, the worker shall receive sixty-six and two-thirds percent of the work- 
er's average weekly wage, not to exceed’a maximum compensation of eighty-five percent of the 
average weekly wage in the state, a week, effective July 1;1987, continuing through December 31, 
1999, and thereafter not: to exceed a‘maximum of one hundred percent of the average weekly 
wage in the state, a week, but not to be less than a minimum compensation of thirty-six dollars 
($36.00) a week; during the period of such disablement, but in no event to exceed a period of seven 
hundred weeks; provided, however, that when the workers' wages are less than thirty-six dollars 
($36.00) a week, then the compensation to be paid such worker shall be the full amount of such 
weekly wages; provided further that the benefits paid or payable during a worker's entire period 
of disablement shall be based on and limited to the benefits in eta on the date of the occurrence 
of the disablement. 

C. For partial digublénient, the benefits shall be a aetna of the bere fite payable for total 
disablement calculated under Subsection B of this section as that percentage is determined pursu- 
ant to the provisions of Section 52-3-4 NMSA 1978. In no event shall the duration of partial ben- 
efits extend longer than five hundred weeks. 

D. In no event shall the duration of any combination of disablements, whether ne or 
partial disablements, and death be payable for a period in excess of seven hundred weeks. 

E.. For the purpose of the New Mexico Occupational Disease Disablement Law, the average 
weekly wage in the state shall be determined by the workforce solutions department on or before 
June 30 of each year and shall be computed from all wages reported to the department from em- 
ploying units, including reimbursable employers, in accordance with the rules of the department 
for the preceding calendar year, divided by the total number of covered employees divided by fifty- 
two. The first such determination by'the employment security division of the average weekly wage 
in the state shall be made on or before June 80, 1975 from reported wages and covered employees 
for the calendar year ending December 31, 1974. 

F.. The average weekly wage in the state, determined as provided in Subsection E of this sec- 
tion, shall be applicable for the full period during which compensation is payable when the date of 
the occurrence of the disablement falls within the calendar year commencing January 1 following 
the June 30 determination, 

G... Unless the computation provided for in Subsection E of this section results in an increase 
or decrease of two dollars ($2.00) or more, raised to the next whole dollar, the statewide average 
weekly wage determination shall not be changed for any calendar year. 

H... In case death proximately'results from the disablement within the period of two years, com- 
pensation benefits to be paid such worker shall be in the amounts and to the persons as follows: 

(1). if there are no dependents, the compensation shall be limited to the funeral expenses 
not to exceed seven thousand five hundred dollars ($7,500) and the expenses provided for medical 
and hospital services for the deceased, together with such other sums as the meaPasedt may have 
been:paid for disablement; or 

(2) if there are dependents at the ce of death, the payment shall consist of a sum not to 
exceed. seven thousand five hundred.dollars ($7,500) for funeral expenses and expenses provided 
for medical and hospital services for the deceased, together with such other sums as the deceased 
may have been paid for disability, and a percentage specified in this paragraph for average weekly 
wages subject to the limitations of the New Mexico Occupational Disease Disablement Law to con- 
tinue for the period of seven hundred weeks from the date of death of such worker; provided that 
the total death compensation, unless otherwise specified, payable in any of the cases mentioned 
in this section shall not be less than the minimum weekly compensation provided i in Subsection B 
of this section or more than the maximum weekly compensation provided in Subsection B of this 
section and shall be based on and limited to the benefits in effect on the date of the occurrence of 
the disablement. If there are dependents entitled thereto, compensation shall be paid to the de- 
pendents or to the person authorized by the director or the court to receive the same for the benefit 
of the dependents in such portions and amounts as the director or the court, bearing in mind the 
necessities of the case and the best interests of the dependents and of the public, may determine, 
to be computed on the following basis’and distributed to the following persons: 
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(a) to the child or children, if there is no widow or widower entitled: to piper see ae) 
sixty-six and two-thirds percent of the average weekly wage of the deceased; 

(b) to the widow or widower, if there are no children, sixty-six and two- hide percent 
of the average weekly wage of the deceased, until remarriage; 

(c) to the widow or widower, if there is a child or children living with the widow or 
widower, forty-five percent of the compensation rate, as provided in Subsection B of this section, of 
the deceased, or forty percent, if such child is not or all such children are not living witha widow or 
widower, and in addition thereto, compensation benefits for the child or children, which shall make 
the total benefits for the widow or widower and child or children sixty-six and two-thirds percent 
of the average weekly wage of the deceased. When there are two or more children, the compensa- 
tion benefits payable on account of such children shall be divided among such children, share and 
share alike; 

(d) two years' compensation benefits in one lump sum shall be payable to a widow or 
widower upon remarriage; however, the total benefits shall not exceed the maximum compensa- 
tion benefits as provided in Paragraph (2) of this subsection; 

(e) . if there is neither widow, widower nor children, then to the father aia me chers or the 
survivor of them if dependent to any extent upon the worker for support at the time of the worker's 
death, twenty-five percent of the average weekly wage of the deceased; provided that if such father 
and mother, or the survivor of them, was totally dependent upon such worker for support at the 
time of the worker's death, they shall be entitled to fifty percent of the average weekly wage of the 
deceased, subject to the maximum weekly compensation provided for in Subsection B of this section; 

(f) no disablement benefits payable by reason of a worker's death shall exceed the 
maximum weekly compensation provided for in Subsection B of this section, and no dependent or 
any class thereof other than a widow or widower or children shall in any event be paid total ben- 
efits in excess of seven thousand five hundred dollars ($7,500) exclusive of funeral expenses and 
the expenses provided for medical and hospital services for the deceased paid for by the employer. 
If there is neither widow, widower nor children nor dependent parent, then to the brothers and 
sisters, if actually dependent to any extent upon the deceased for support at the time of the de- 
ceased's death, thirty-five percent of the average weekly wage of the deceased, with fifteen percent 
additional for brothers or sisters in excess of two, with a maximum of sixty-six and two-thirds per- 
cent to be paid to their guardian; provided that the maximum compensation to partial dependents 
shall not exceed the respective amounts therefor contributed by the deceased employee or the 
maximum weekly compensation provided for in Subsection B of this section; and 

(g) in the event of the death or remarriage of the widow or widower entitled to com- 
pensation under this subsection, the surviving children shall then be entitled to compensation 
computed and paid as in Subparagraph (a) of this paragraph for the remainder of the compensable 
period, and in the event compensation benefits payable to children as provided in this section are 
terminated as provided in Paragraph (5) of Subsection A of Section 52-3-13 NMSA 1978, a surviv- 
ing widow or widower shall then be entitled to compensation benefits computed and paid as pro- 
vided in Subparagraphs (b) and (d) of this paragraph for the remainder of the compensable period. 


History: 1941 Comp., § 57-1114, enacted by Laws "not to babsda and after "however, that’, deleted! ‘where 
1945, ch. 185, § 14; 1949, ch. 113, § 1; 1951, ch. 184, his" and added "when the worker's"; in Subsection C, af- 
§ 1; 1953 Comp., § 59-11-14; Laws 1965, ch. 299, § 2; ter "duration of", added "partial"; added Subsection D and 
1967, ch. 152, § 1; 1969, ch. 247, § 1; 1971, ch. 261, § 8; redesignated the succeeding subsections accordingly; in 
1973, ch. 239, § 5; 1975, ch. 317, § 5; 1977, ch. 276, § 2; Subsection E, after "determined by the", deleted "employ- 
1986, ch. 22, § 57; 1987, ch. 285, § 36; 1989, ch. 263, ment security division of the labor" and added "workforce 
§ 51; 1999, ch. 172, § 3; 2015, ch. 70, § 4. solutions", after "wages reported to the", deleted "employ- 

The 2015 amendment, effective June 19, 2015, speci- ment security division" and added "department", after 
fied that the limitation on compensation benefits for any "in accordance with the", deleted "regulations" and added 
combination of disablements, whether temporary or par- "rules", and.after "of the", deleted "employment security 
tial disablements, and death is seven hundred weeks; _ division" and added "department"; in Subsection G, af- 
references to "employee" were changed to "worker", refer- ter "Subsection", changed "D" to "E"; in Paragraph (2)(c) 
ences to "him" were changed to "worker", and references to of Subsection H, after "forty-five percent of the", deleted 
"his" were changed to "the worker's" throughout the sec- "average weekly wage" and added "compensation rate, as 
tion; in Subsection A, after the second occurrence of "dis- provided in Subsection B of this section"; in Paragraph 
ablement'", deleted "which" and added "that", and after "in (2)(e) of Subsection H, after "death", deleted "he or"; and 
accordance with", deleted "the following" and added "this in Paragraph (2)(f) of Subsection H, after "support'at the 
section"; in Subsection B, after "and thereafter", added time of", deleted "his" and added "the deceased's". 
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The 1999 amendment, effective June 18, 1999, in Sub- 
section B deleted Paragraphs (1) through (5), relating to 
the maximum compensation on certain effective dates, de- 
leted the Paragraph (6) designation and substituted the 
language beginning "continuing through" and ending "but 
not" for "eighty-five percent of the average weekly wage in 
the state, effective July 1, 1987"; and in Subsection G sub- 
stituted "seven thousand five hundred dollars ($7,500)" 
for "three thousand dollars ($3,000)" in Paragraphs (1) 
and (2) and made minor stylistic changes in Paragraph 
(2). 


ANNOTATIONS 


OCCUPATIONAL DISEASE DISABLEMENT 


52-3-15 


Act applies only to the law and not to the facts, Ojinaga 
v. Dressman, 1972-NMCA-017, 83 N,M. 508, 494 P.2d 170. 

Release not bar to dependents' death claim. — A 
worker's dependents are entitled to an award of death 
benefits if death arises or proximately results from an 
occupational disease, notwithstanding what the worker 
received or was deemed entitled to receive during his life- 
time; thus, surviving dependents were entitled to death 
benefits notwithstanding any release the worker may 
have executed in his lifetime. Buchanan v. Kerr-McGee 
Corp., 1995-NMCA-1381, 121 N.M. 12, 908 P.2d 242, cert. 
denied, 120 N.M. 715, 905 P.2d 1119. 


Liberal construction applies to law. — Liberal con- 
struction under the Workmen's (Workers') Compensation 


§2-3-15. Disablement compensation restrictions; medical and related 
services; selection of health care provider; artificial 
members. 


A. No compensation shall be allowed for the first seven days after the employee has suffered 
disablement unless such disablement continues for a period of more than four weeks after the dis- 
ablement occurs, or in any case, unless the employer is notified thereof within the period specified 
in Section 52-3-16 NMSA 1978. 

B. After disablement and continuing so long as medical and surgical attention is reasonably 
necessary, the employer shall, subject to the provisions of this section, provide the worker in a 
timely manner reasonable and necessary health care services from a health care provider. 

C. The employer shall initially either select the health care provider for the injured worker 
or permit the injured worker to make the selection. Subject to the provisions of this section, that 
selection shall be in effect during the first sixty days from the date the worker receives treatment 
from the initially selected health care provider. 

D. After the expiration of the initial sixty-day period set forth in Subsection C of this section, 
the party who did not make the initial selection may select a health care provider of his choice. Un- 
less the worker and employer otherwise agree, the party seeking such a change shall file a notice 
of the name and address of his choice of health care provider with the other party at least ten days 
before treatment from that health care provider begins. The director shall adopt rules and regula- 
tions governing forms, which employers shall post in conspicuous places, to enable this notice to be 
promptly and efficiently provided. This notice may be filed on or after the fiftieth day of the sixty- 
day period set forth in Subsection C of this section. 

E. Ifa party objects to the choice of health care provider made pursuant to Subsection D of this 
section, then he shall file an objection to that choice pursuant to Subsection F of this section with 
a workers' compensation judge within three days from receiving the notice. He shall also provide 
notice of that objection to the other party. If the employer does not file his objection within the 
three-day period, then he shall be liable for the cost of treatment provided by the worker's health 
care provider until the employer does file his objection and the workers' compensation judge has 
rendered his decision as set forth in Subsection G of this section. If the worker does not file his ob- 
jection within the three-day period, then the employer shall only be liable for the cost of treatment 
from the health care provider selected by the employer, subject to the provisions of Subsections F, 
G and H of this section. Nothing in this section shall remove the employer's obligation to provide 
reasonable and necessary health care services to the worker so long as the worker complies with 
the provisions of this section. 

F. Ifthe worker or employer disagrees with the cored of the health care provider of the other 
party at any time, including the initial sixty-day period, and they cannot otherwise agree, then 
he shall submit a request for a change of health care provider to. a workers’ compensation judge. 
The director shall adopt rules and regulations governing forms, which employers shall post in 
conspicuous places, to submit to a workers' compensation judge a request for a change of a health 
care provider. 
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G. The request shall state the reasons for the request and may state the applicant's choice for 
a different health care provider. The applicant shall bear the burden of proving to the workers' 
compensation judge that the care being received is not reasonable, The workers' compensation 
judge shall render his decision within seven days from the date the request was submitted. If the 
workers' compensation judge grants the request, he shall designate either the applicant's CHS of 
health care provider or a different health care provider. 

H. Ifthe worker continues to receive treatment or services from a health care provider pefeete’ 
by the employer and not in compliance with the workers' compensation judge's ruling, then the 
employer is not required to pay for any of the additional treatment or services provided to that 
worker by that health care provider. . 

I. In all cases where the disablement is such as to permit the use of artificial members, includ- 
ing teeth and eyes, the employer shall pay for such artificial members. 


History: 1941 Comp.,'§ 57-1114a, enacted by Laws to designate a change in claimant's primary care provider. 
1951, ch. 184, § 2; 1958 Comp., § 59-11-15; Laws 1965, Ramirez v. Johnny's Roofing, Inc., 1999-NMCA-0388, 127 
ch, 299, § 3; 1971, ch. 261, § 9; 1973, ch. 239, § 6;.1977, N.M. 83, 977 P.2d'348, 
ch. 276, § 8; 1987, ch. 235, § 37; 1990 (2nd S.S.), ch. 2, In absence of evidence of wages, earnings or dis- 
§ 36. ability percentile, and in light of plaintiffs admission 

The 1990 (2nd S.S.) amendment, effective January 1, at oral argument that there was no proof of a percentage 
1991, inserted "selection of health care provider" in the of disability and her failure to refute court's conclusion, 
catchline, substituted "or" for "nor" in Subsection A, re- the court's judgment denying recovery: was not erroneous 
wrote Subsections B and C, added Subsections D to H, and even though the act authorizes payment for partial dis- 
redesignated former Subsection D as Subsection I, substi- ability. Ojinaga v. Dressman, 1972-NMCA-017, 83 N.M. 
tuting "pay for" for "furnish" therein. 508, 494 P.2d 170. 

Expert testimony. — The standard for admitting 
' ANNOTATIONS expert testimony established by Daubert v.. Merrel Dow 

Lump-sum payment and release agreement effec- Pharmaceuticals, Inc,, 509 U.S. 579 (1993), as adopted in 
tive as waiver of statutory rights. — Lump-sum pay- New Mexico by State v. Alberico, 1993-NMSC-047, 116 
ment-and release agreement which stated, among other N.M. 156, 861 P.2d'192, does not apply to the testimony 
things, that claimant would be treated by present. phy- of a health care provider pursuant, to Section 52-1-28(B) 


or 62-38-82 NMSA 1978. Banks v. IMC Kalium Carlsbad 


= hi a a 
sician or his referral for life was a binding contract, and Potash Oo., 2003-NMSO-026, 134 N.M. 421, 77 P8d 1014. 


constituted a waiver of employer's right under this section 


52-3-16. Claim to be filed for occupational disease disablement benefits; 
effect of failure to give required notice or to file claim 
within time allowed. 


A. If any employer or his insurer fails or refuses to pay a worker any installment of benefits 
to which the worker is entitled under the New Mexico Occupational Disease Disablement Law, 
after notice has been given as required by Section 52-38-19 NMSA 1978, it is the duty of the worker 
insisting on the payment of benefits to file a claim therefor as provided in the New Mexico Occupa- 
tional Disease Disablement Law not later than one year after the failure or refusal of the apie 
or insurer to pay benefits. 

B. Ifthe worker fails to give notice in the manner and within the time required by Section 52- 
3-19 NMSA 1978 or if the worker fails to file a claim for benefits within the time required by this 
section, his claim for benefits, all his right to the recovery of benefits and the igi of any pro- 
ceeding for the recovery of compensation are forever barred. 

‘ C. In case of the death of a worker who would have been entitled to receive benefits if death 
had not occurred, claim for benefits may be filed on ‘behalf of his eligible dependents to recover 
benefits from the employer or his insurer. 

D. Payment may be received or claim filed by any person whom: the Eales ‘may: authorize or 
permit on behalf of the eligible beneficiaries. 

EB. No claim shall be filed, however, to recover benefits for the are of ahs worker anita ha or 
someone on his: behalf or on behalf of his eligible dependents has given notice in the manner and 
within the time required by Section 52-3-19 NMSA 1978 and unless the claim is filed within one 
year from the date of the worker's death. | 


History: 1953 Comp., § 59-11-15.1, enacted by’ Laws 
1965, ch. 299, § 4; 1986, ch, 22, § 58; 1989, ch. 263, § 52, 
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ANNOTATIONS 


Requirement that written claim be filed within 
90 days is mandatory. Holman v. Oriental Refinery, 
1965-NMSC-029, 75 N.M. 52, 400 P.2d 471 (decided under 
former law). 

No provision for extension of time limit to file 
claim. — Section 37-1-17 NMSA 1978 prohibits Sec- 
tion 37-1-14 NMSA 1978 from applying in workmen's 


OCCUPATIONAL DISEASE DISABLEMENT 


52-3-17 


cases, since the Workmen's (Workers') Compensation Act 
and the Occupational Disablement Law contain specific 
statutes of limitations in Section 52-1-31 NMSA 1978 and 
this section, and neither act provides a saving clause al- 
lowing for an extension of the specified time limit for fil- 
ing a claim. Ortega v. Shube, 1979-NMCA-130, 93 N.M. 
584, 603 P.2d 323, overruled on other grounds by Bracken 


v. Yates Petroleum Corp., 1988-NMSC-072, 107 N.M. 4638, 


(workers') compensation and occupational disablement TOR EAG 18. 


52-3-17. Vocational rehabilitation services. 


A. The purpose of this section is the restoration of the disabled employee to gainful employ- 
ment, preferably that for which he has had training or experience. 

B. Vocational rehabilitation services are those services designed to return the employee to 
gainful employment, in the following priority: 

(1) pre-injury job with the same employer; 

(2) modified work with the same employer; - 

(3) job related to former employment; or 

(4) suitable employment in a nonrelated work field. 

C. Subject to the requirements imposed upon the employee and the other limitations of this 
section, the employer shall furnish vocational rehabilitation services for the employee who has 
suffered disablement that is covered by the New Mexico Occupational Disease Disablement Law. 
When, as a result of the injury, the employee is unable to perform the pre-injury job with the same 
employer or unable to perform modified work with the same employer, he shall be entitled to vo- 
cational rehabilitation evaluation, counseling and training if necessary to return the employee to 
either a job related to his former employment or suitable employment in a nonrelated field. The 
total amount required to be paid by an employer for vocational evaluation and counseling shall not 
exceed two thousand five hundred dollars ($2,500). 

D. The employer shall notify the employee in writing of the provisions of this section within 
thirty days of the first report of disablement required to be filed by the arapoyer under Section 52- 
3-51 NMSA 1978 if the employee is at the time disabled. 

E. To be entitled to vocational rehabilitation services or benefits, a disabled employee must 
notify the employer in writing that he has been released within one hundred twenty days from the 
date that he is released from regular treatment by his primary treating health care provider as 
defined in Section 52-4-1 NMSA 1978. In the event the employee fails to notify the employer, the 
employer shall not be liable for any vocational rehabilitation benefits. 

F. A referral for an evaluation of a [an] employee for suitability for vocational rehabilitation 
services shall be made by the employer of an employee who notifies the employer under Subsection 
E of this section. If the evaluation or vocational rehabilitation services are requested and these 
services are not voluntarily offered by the employer or if offered but not accepted by the employee, 
the workers' compensation judge upon application affording the parties an opportunity to be heard 
may determine whether the employee needs evaluation or vocational rehabilitation services and 
shall cooperate with and refer promptly all cases in need of such services to the appropriate public 
or private agencies in this state or where necessary in any other state for such services. 

G. An employee who is entitled to vocational rehabilitation training shall receive payment for 
board, lodging, tuition, travel and all other expenses, including the cost or charges for the voca- 
tional rehabilitation training, for a period of time not to exceed two years from the date vocational 
rehabilitation training is determined to be necessary. Any benefits to which an employee is entitled 
under this section shall not be considered or paid as part of any lump sum settlement of a claim by 
an employee and payment by the employer shall only be required as services are incurred. 

H. It shall be the responsibility of the employee to submit to all reasonable requests for evalu- 
ations made by the employer or required by the workers' compensation judge, as may be necessary, 
to determine the need for or to develop a plan for vocational rehabilitation. However, the employee 
shall not be required to bear the cost of any evaluation requested by the employer, notwithstand- 
ing the limitation on expenditures specified in Subsection C of this section. If the employee refuses 
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52-3-18 


WORKERS' COMPENSATION 


52-3-19 


to submit to evaluation or to accept vocational rehabilitation training pursuant to an order of a 
workers' compensation judge, the employer's liability to the employee shall be limited to medical 
and disability benefits under the New Mexico Occupational Disease Disablement Law. ' 


History: 1978 Comp., § 52-83-17, enacted by Laws 
1987, ch, 235, § 88; 1989, ch. 263, § 53. 

Repeals and reenactments. — Laws 1987, ch. 235, 
ch. 88 repealed former 52-38-17 NMSA 1978, as amended 
by Laws 1986, ch. 22, § 59 and enacted a new 52-3-17 
NMSA 1978, effective June 19, 1987. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


._ ANNOTATIONS 


Bookkeeping not "suitable employment" for 
sheet-metal fabricator. — A bookkeeping position was 
not "suitable employment" for a worker who, prior to his 
injury, was a sheet-metal fabricator. Bryant v. Lear Siegler 
Mgmt. Servs. Corp., 1998-NMCA-052, 115 N.M. 502, 853 


‘P.2d 753, cert. denied, 115 N.M. 535, 854 P.2d 362. 


52-3-18. Determination by worker's compensation division of the labor 


department. 


All issues of fact or law arising under the New Mexico Occupational Disease Disablement Law 
shall be determined by the worker's compensation division of the labor Reparément pursuant to 


the provisions of Chapter 52 NMSA 1978. 


History: 1953 Comp., § 59-11-16, enacted by Laws 
1965, ch. 299, § 5; 1986, ch, 22, § 60; 1987, ch. 342, § 29. 


ANNOTATIONS 


Application of rules of procedure. — Language in 
this section is comparable to Section 52-1-34 NMSA 1978 
(repealed) of the present Workmen's (Workers') Compensa- 
tion Law and under the rules noted above requires applica- 
tion of the rules of civil procedure in cases arising under the 
Occupationa] Disease Disablement Law unless not reason- 
able to do so. Holman v, Oriental Refinery, 1965-NMSC-029, 
75 N.M. 52, 400 P.2d 471 (decided under former law). 


Relation back of amended complaint. — All that is 
required by Section 52-3-42 NMSA 1978 is the timely fil- 
ing of a complaint. As noted, this section provides that this 


“may be done informally, but so long as facts are pleaded 


from which the employee's rights may be determined, de- 
fects may be corrected, An amended claim may relate back 
to the date of the original claim if such amended claim 
arose out of the same conduct, transaction or occurrence 
as the claim set forth in the original complaint. If it did, it 
will be related back to the date of the filing of the original 
complaint. Holman v. Oriental Refinery, 1965-NMSC- 029, 
75.N.M. 52, 400 P.2d 471, 


52-3-19. Notice of disablement to employer; employer to post clear 


notice of requirement. 


A.. Any worker claiming to be entitled to benefits under the New Mexico Occupational Disease 
Disablement Law from any employer shall give notice in writing to his employer of the. occupa- 
tional disease within fifteen days after the beginning of such disablement, unless, by reason of his 
disablement or some other cause beyond his control, the worker is prevented from giving notice 
within that time, in which case he shall give notice as soon as may reasonably be done and at all 
events not later than sixty days after the beginning of such disablement. 

B. No written notice is required to be given where the employer or any pare ntenent or 
foreman or other agent in charge of the work in connection with which the disablement was occa- 
sioned had actual knowledge of such disablement. 

C. Each employer shall post, and keep posted in conspicuous places upon his premises hots 
notices to employees and applicants for employment are customarily posted, a notice that advises 
workers of the requirement specified in Subsection A of this section to give the employer notice in 
writing of the disablement within fifteen days of its occurrence. The notice shall be prepared or 
approved by the director. The failure of an employer, to post. the notice required in this subsection 
shall toll the time a worker has to give the notice in writing specified in Subsection A of this sec- 
tion up to but no longer than the maximum sixty-day period. 

D. An employer may not use lack of notice under this section as a defense to a worker's dis- 
ablement compensation claim when the employer files a report of accident under Section 52-3-51 
NMSA 1978. | 


The 1990 (2nd §,8.) amendment, effective January 1, 
1991, rewrote the catchline, substituted "fifteen days" for 


History: 1953 Comp., § 59-11-16.1, enacted by Laws. 
1965, ch. 299, § 6; 1989, ch. 263, § 54; 1990 (2nd S.S.), 
ch. 2, § 37. ; 
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52-3-20 OCCUPATIONAL DISEASE DISABLEMENT 52-3-25 


"thirty days" in Subsection A, and added Subsections C Where claimant had no knowledge of disability. 
and D, — Where the doctor told claimants to get out of the mine 
but did not tell the men they were disabled and instead 


ANNOTATIONS ~ notified the union which requested the men be evaluated 

Notice as required by statute is a condition prec- of: claimants' disability, then the claimants had no know!- 
edent to the right to plaintiff to recover compensation. edge of their disablement until contacted by a representa- 
Sanchez v. Azotea Contractors, 1973-NMCA-039, 84 N.M. tive of their union and therefore had no duty to give notice 
764, 508 P.2d 34. é of their injury to their employer unless the union noti- 

Requirement that a written claim be filed is man- fied them of their disability. Salazar v. Kaiser Steel Corp’, 
datory. Holman v, Oriental Refinery, 1965-NMSC-029, 75 1973-NMCA- 068, 85 N.M. 254, 511 P.2d 580, cert. denied, 
N.M. 52, 400 P.2d 471. ; 85 N.M. 229, 511 P.2d 555, 

Actual knowledge required to excuse notice. — In A company doctor, not shown to be in a position 
workmen's (workers') compensation cases, to excuse the of authority, is not an employer, superintendent, fore- 
giving of "notice in writing," there must be actual knowl- man or other agent in charge of the work in connection 
edge on the part of the employer, or a superintendent, with which the disablement was occasioned, and therefore 
foreman or other agent in charge of the work in connec- oral notice to the company doctor was insufficient... San- 
tion with which the accident occurred. This doctrine is phe yy Contractors, 1973-NMCA-039, 84 N.M. 764, 
stated affirmatively and without exception, and the same 
rule applies under the Occupational Disease Act. Sanchez Am. Jur, 2d, A.L.R, and C.J.S8, references. — When 
nina Contractors, 1973- NMC A-089, 84 N.M. 764, 508 limitations period begins to run as to claim for disability 
P.2d 34. i benefits for contracting of disease under Workers' Com- 


pensation or Occupational Diseases Act, 86 A,L.R.5th 295. 


52-3- 20. Payment of benefits i in installments, 


Benefits shall be paid by the employer to the worker in installments. The firdd installment shall 
be paid not later than fourteen days after the worker has missed seven days of lost time from work, 
whether or not the days are consecutive. Remaining installments shall be paid twice.a month at 
intervals not more than sixteen days apart, in sums as nearly equal.as possible, except as provided 
in Section 52-5-12 NMSA 1978. ; 


History: 1953 Comp., § 59-11-16.2, enacted by Laws of the report required in Section 52-3-51 NMSA 1978" at the 


1965, ch. 299, § 7; 1989, ch. 263, § 55; 1993, ch, 193, § 6; end. of the first sentence and added "except as provided in 
2003, ch. 259, § 7. Section 52-5-12 NMSA 1978" at the end of the section. 
Cross references, — For payment of Cominensatinn The 1998 amendment, effective June 18, 1993, in 
benefits; installments, see 52-1-830 NMSA 1978. the second sentence, substituted "fourteen" for "thirty 
The 2008 amendment, effective June 20, 2003, substi- one" and "filing of the report required in Section 52-3-51 
tuted "the worker has missed seven days of lost time from NMSA 1978" for "date of occurrence of the disablement". 


work, whether or not the days are consecutive" for "the filing 


52-3-21 to 52-3-24, Repealed. 


Repeals. — Laws 1986, ch. 22, § 102 repealed 52-3-21 May 21, 1986. For present comparable provialan, see 52- 
through 52-3-24 NMSA 1978, as enacted by’ Laws 1965, 3-18 NMSA 1978. : 
ch. 299, relating to the filing and trial of claims, effective 


§2-3-25. Effect of failure of worker to file claim by reason of conduct of 
employer. 


The failure of any person entitled to benefits under the New Mexico Occupational Disease Dis- 
ablement Law to give any notice or file any claim within the time fixed by that law shall not de- 
prive the person of the right to benefits where the failure was caused in whole or in part by the 
conduct of the employer or insurer which reasonably led the person entitled to compensation to 
believe the benefits would be paid. 


History: 1953 Comp., § 59-11-16.7, enacted by Laws ANNOTATIONS 
1965, ch. 299, § 12; 1986, ch. 22, § 61; 1989, ch. 263, § 56, C 1 ffi Thi ki Y 
Cross references. '— For effect of failure to give re- ompany closing office. — This section is not ap- 


quired notice or to file claim within time allowed, see 52- plicable where no evidence appears in the record that 
3-16 NMSA 1978. 2. defendant company's conduct in closing the tunnel office 


For effeet of #ailure-df enclaves to file tdi or bring without knowledge of any claim of plaintiff led plaintiff to 


believe his compensation would be paid. Sanchez v. Azotea 
Boosh: Peaegaiphgmaaiche maps teeny aes-50 NMSA Contractors, 1973-NMCA-039, 84 N.M. 764, 508 P.2d 34. 
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52-3-26 WORKERS' COMPENSATION 52-3-32 


52-3-26 to 52-3-30. Repealed. 


Repeals. — Laws 1986, ch. 22, § 102 repealed former 1986. For present comparable provisions, see 52-3-18 
52-83-26 through 52-3-30 NMSA 1978, relating to judg- NMSA 1978. 
ment, appeals, and venue of claims, effective May 21, 


52-3-31. Repealed. 


Repeals. — Laws 1983, ch. 153, § 1, repealed 52-3-31 Laws 1988,'ch. 158, contained no effective date provi- 


NMSA 1978, relating to disablement or death payment sion, but was enacted at the session which adjourned on 
due to silicosis or asbestosis. March 19, 1983. See N.M. Const., art. IV, § 23. 


52-3-32. Occupational diseases; proximate causation. 


The occupational diseases defined in Section 52-3-33 NMSA 1978 shall be deemed to arise out 
of the employment only if there is a direct.causal connection between the conditions under which 
the work is performed and the occupational disease and which can be seen to have followed as a 
natural incident of the work as a result of the exposure occasioned by the nature of the employ- 
ment and which can be fairly traced to the employment as the proximate cause. The disease must 
be incidental to the character of the business and not independent of the relation of employer and 
employee. The disease need not have been foreseen or expected but after its contraction must ap- 
pear to have had its origin in a risk connected with the employment and to have flowed from that 
source as a natural consequence. In all cases where the defendant denies that an alleged occupa- 
tional disease is the material and direct result of the conditions under which work was performed, 
the worker must establish that causal connection as a medical probability by medical expert tes- 
timony. No award of compensation benefits shall be based on speculation or on expert testimony 
that as a medical possibility the causal connection exists. 


History: 1941 Comp., § 57-1119, enacted by Laws among petitioner's fellow workers, provides a "recogniz- 


1945, ch, 135, § 19; 1953 Comp., § 59-11-20; Laws 1965, able link" between his neurosis and his occupation as a 
ch, 299, § 17; 1989, ch. 263, § 57. foundry technician, therefore, the petitioner is eligible for 
benefit under the Occupational Disease Disablement Law. 

ANNOTATIONS Martinez v. University of Cal., 1979-NMSC-078, 98 N.M. 

Work-related factors need not be predominate 455, 601 P.2d 425. ; . ‘ 
causative agent of occupational disease or death, Petitioner not required to show anxiety neurosis 
so long as the work-related factors can be reasonably cat- suffered exclusively by members of his occupation in 
egorized by medical experts as a nonnegligible contribut- order for him to qualify for benefits under the act. Mar. 
ing cause as a matter of medical probability, Buchanan v. tinez v. University of Cal., 1979-NMSC-073, 93 N.M. 455, 
Kerr-McGee Corp., 1995-NMCA-131, 121 N.M. 12, 908 P.2d 601 P.2d 425. : 

242, cert. denied, 120 N.M. 715, 905 P-2d 1119. Evidence supported judge's determination that 

Establishment of neurosis as compensable dis- worker's compensable occupational disease was 
ease under this law. — Since anxiety neurosis can be a caused by work environment. Bryant v. Lear Siegler 
work-connected injury compensable under the Workmen's Mgmt. Servs. Corp., 1993-NMCA-052, 115 N.M. 502, 853 
(Workers') Compensation Act, by analogy, a petitioner's P.2d 753, cert. denied, 115 N.M, 535, 854 P.2d 362, 
anxiety neurosis should be equally compensable under | Expert testimony. — The standard for admitting 
the Occupational Disease Disablement Law, if it is estab- expert testimony established by Daubert v. Merrel Dow 
lished that his neurosis is peculiar to his occupation, is Pharmaceuticals, Inc., 509 U.S, 579 (1993), as adopted in 
due to causes in excess of the ordinary hazards of employ- New Mexico by State v. Alberico, 1993-NMSC-047, 116 
ment as such and is attributable to exposure to or contact N.M, 156, 861,P.2d 192, does not apply to the testimony of 
with radioactive materials in the course of his employ- a health care provider pursuant to 52-1-28(B) or 52-3-32 
ment. Martinez v. University of Cal., 1979-NMSC-073, 93 NMSA 1978, Banks v. IMC Kalium Carlsbad Potash Co., 
N.M. 455, 601 P:2d 425. peavaieaey -026, 134 N.M. 421, Hee .3d 1014, 

Determination of disease as: occupational di ‘ _The "expert" testimony required by Section 52-1-28(B) 
— Whether an employee's anxiety tac Pare NMSA 1978, which should be construed to have the same 
tional disease depends upon whether there is a recogniz- meaning as this section, refers to testimony based on the 
able link between the disease and some distinctive feature treating health care provider's training, experience and 
of his job. Martinez v. University of Cal., 1979-NMSC-073, familiarity. Banks v IMC Kalium Carlsbad, Potash. Co., 
93 N.M. 455, 601 P.2d 425. 2003-NMSC-026, 184 N.M. 421, 77 P3d 1014. 

Link between neurosis and occupation estab- Am. Jur, 2d, ALR. and C.J.S, references. — 27 Am. 
lished compensable injury. — The highly toxic and Jur. 2d Employment Relationship §§ 253, 254; 82 Am. dur. 
dangerous materials the petitioner worked with, coupled 2d Workers Compensation 88 263, 264, 317, 326. 
with the incidences of cancer, blindness and fatal illness 99 C.J.S, Workmen's Compensation §§ 163, 169. 
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§2-3-32.1 OCCUPATIONAL DISEASE DISABLEMENT §2-3-82.1 


§2-3-32.1. Firefighter occupational conditions. 


A. As used in this section, "firefighter" means a person who is drasatayal as a full-time non- 
volunteer firefighter by the state or a local government entity and who has taken the oath pre- 
scribed for firefighters. 

B. Ifa firefighter is diagnosed with one or more of the following conditions after the period of 
employment indicated, and the condition was not revealed during an initial employment. medi- 
cal screening examination or during a subsequent medical review pursuant to the Occupational 
Health and Safety Act [50-9-1 through 50-9-25 NMSA 1978] and rules promulgated pursuant to 
that act, the condition is presumed to be proximately caused by employment as a firefighter: 

(1) brain cancer after ten years; 

(2) bladder cancer after twelve years; 

(3) kidney cancer after fifteen years; 

(4) colorectal cancer after ten years; 

(5) non-Hodgkin's lymphoma after fifteen years; 

(6) leukemia after five years; 

(7) ureter cancer after twelve years; 

(8) testicular cancer after five years if diagnosed before the age of forty with no evidence of 
anabolic steroids or human growth hormone use; 

(9) breast cancer after five years if diagnosed before the age of forty without a breast can- 
cer 1 or breast cancer 2 genetic predisposition to breast cancer; 

(10) esophageal cancer after ten years; 

(11) multiple myeloma after fifteen years; 

(12) hepatitis, tuberculosis, diphtheria, meningococcal disease and methicillin-resistant 
staphylococcus aureus appearing and diagnosed after entry into employment; or 

(18) posttraumatic stress disorder diagnosed by a physician or psychologist that results in 
physical impairment, primary or secondary mental impairment or death. 

C. The presumptions created in Subsections B and D of this section may be rebutted by a pre- 
ponderance of evidence in a court of competent jurisdiction showing that the firefighter engaged in 
conduct or activities outside of employment that posed a significant risk of contracting or develop- 
ing a described condition. 

D. Ifa firefighter is diagnosed with a heart injury or stroke suffered within twenty-four hours 
of fighting a fire, while responding to an alarm, while returning from an alarm call, while engag- 
ing in supervised physical training or while responding to or performing in a non-fire emergency, 
the heart injury or stroke is presumed to be proximately caused by employment as a firefighter. 
The presumption created in this subsection shall not be made if the firefighter's employer does 
not have a current physical training program and the firefighter does not have a current medical 
screening examination or,review pursuant to the Occupational Health and Safety Act and rules 
promulgated pursuant to that act allowing participation in that program. 

E. When any presumptions created in this section do not apply, it shall not preclude a fire- 
fighter from demonstrating a causal connection between employment and condition or injury by a 
preponderance of evidence in a court of competent jurisdiction. 

F. Medical treatment based on the presumptions created in this section shall be provided by 
an employer as for a job-related condition or injury unless and until a court of competent jurisdic- 
tion determines that the presumption does not apply. If the court determines that the presumption 
does not apply or that the condition or injury is not job related, the employer's workers’ compensa- 
tion insurance provider shall be reimbursed for health care costs by the medical or health insur- 
ance plan or benefit provided for the firefighter by the employer. 


History: Laws 2009, ch, 252, § 1; 2019, ch. 118, § 1. ANNOTATIONS 

The 2019 amendment, effective June 14, 2019, added 
posttraumatic stress disorder to the list of conditions 
presumed to be proximately caused by employment as a 
firefighter; replaced ' 'disease" with "condition" throughout 
the section; in Subsection A, added Paragraph A(13); and 
in Subsection F, replaced each occurrence of "illness" with 
"condition", 


Statutory presumption that the development of 
a listed disease is:proximately caused by employ- 
ment as a firefighter. — By enacting the firefighter 
occupational disease statute, the legislature adopted a 
statutory presumption that the development of the listed 
disease by a firefighter is linked to his or her service in 
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52-3-33 


that role under certain circumstances and exempts. fire- 
fighters i in certain situations from the burden of establish- 
ing a causal connection between their disease and their 
duties as a firefighter; when a firefighter establishes that 
he or she is suffering from one or more of the diseases 
listed in this section and the firefighter served the requi- 


WORKERS' COMPENSATION 


§2-3-33 


_and was not: required to establish that his disease was 


causally connected to his employment. Di Luzio v. City of 
Santa Fe, 2015-NMCA-042. 
Test for retroactive application of the statute. —The 


‘relevant inquiry for determining whether this section was 


site number of years, subject to any other requirements. 
under this section, the firefighter is entitled to the rebut- 


table presumption that the disease was caused by his or 


her employment asa firefighter. Di Luzio v. City of Santa 


Fe, 2015-NMCA-042. 

Where worker was employed as a firefighter for the City 
of Santa Fe for twenty-one years and was diagnosed with 
mantle cell non-Hodgkin's lymphoma twelve years after 
his service as a firefighter, worker met the statutory pre- 
requisites to be entitled to the presumption that his dis- 
ease was the result of his years of service as a firefighter, 


52-3-33. Occupational diseases; definition. 


being applied retroactively or prospectively is not whether 
the firefighter was employed as a firefighter at the time of 
the statute's enactment, but rather whether this section 


‘was in existence at the time the firefighter filed for disabil- 


ity benefits. Di Luzio v. City of Santa Fe, 2015-NMCA-042; 

Where worker was employed as a firefighter for the city 
of Santa Fe for twenty-one years and was diagnosed with 
mantle cell non-Hodgkin's lymphoma twelve years after 
his service as a firefighter, and where worker filed for dis- 
ability benefits two years after this section's enactment, 
application of the statute was not retroactive, Di Luzio v. 
City of Santa Fe, 2015-NMCA-042. 


+ 


As used in the New Mexico Occupational Disease Disablement Law, “occupational disease" in- 
cludes any disease peculiar to the occupation in which the employee was engaged and due to 
causes in excess of the ordinary hazards of employment as such and includes any disease due to, or 
attributable to, exposure to or contact with any radioactive material by an employee i in the course 


of his employment. 


History: 1953 Comp., § 59-11-21, enacted by Laws 
1973, ch. 239, § 7. 


ANNOTATIONS 


An occupational disease must result from the oc- 
cupation, not the workplace, in order to be compensable. 
Chadwick v. Public Serv. Co., 1986-NMCA-123, 105 N.M. 
272, 731. P.2d 968, cert. denied; 105 N.M. 290, 731 P.2d 
1334 (1987). 

Disease must be natural incident of particular 
occupation. — To come within the definition, an occu- 
pational disease must be a disease which-is a natural 
incident of a particular occupation, and must attach to 
that occupation a hazard which distinguishes it from the 
usual run of occupations and is in excess of that attending 
employment in general. Marable v. Singer Bus. Machs,, 
1978-NMCA-113, 92 N.M. 261, 586 P.2d 1090. 

Meaning of "peculiar to", — The phrase "peculiar to" 
is not used in the sense that the disease must be one which 
originates exclusively from the particular kind of employ- 
ment in which the employee is engaged, but rather in the 
sense that the conditions of that employment must result 
in a hazard which distinguishes it in character from the 
general run of occupations. Martinez v. University of Cal., 
1979-NMSC-073, 93 N.M. 455, 601 P.2d 425. 

Occupational disease does not include a disease 
which results from peculiar conditions surrounding the 
workmen's ( workers’) employment as long as the nature 
of that work is not more likely to cause the disability than 
other kinds of employment carried on under the same con- 
ditions. Marable v. Singer Bus. Machs., 1978-NMCA-1113, 
92 N.M. 261, 586 P.2d 1090. 

A gradual, noise-induced hearing loss is an ac- 
cidental injury compensable under Section 52-1-28 
NMSA 1978 of the Workers' Compensation Act, and is 
not an occupational disease. Cisneros v. Molycorp, Inc., 
1988-NMCA-080, 107 N.M. 788, 765 P.2d 761, cert. denied, 
107 N.M. 785, 765 P.2d 758, 

An allergy may be an Booipettriak) disease; whether 
it is an occupational disease depends upon whether there is 


a recognizable link between the disease and some distinc- 
tive feature of the claimant's job. Chadwick v. Public Serv. 
Co,, 1986-NMCA-123, 105 NM. 272,731 P.2d 968, cert. de- 
nied, 105 N.M, 290, 731 P.2d 1334 (1987). 

Allergic reaction may be compensable under the 
Workmen's (Workers') Compensation Act rather than 
as an occupational disease. Chadwick v. Public Serv. Co., 
1986-NMCA-123, 105 N.M. 272, 731 P.2d 968, cert, denied, 


' 105 N.M. 290, 731 P.2d 1334 (1987). 
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Allergy caused by airborne substances at a gener- 
ating station is not a distinctive feature of the work of a 
mechanic, and the risk of such a disease is not a hazard 
common to a mechanic's job. Chadwick v. Public Serv. Co., 
1986-NMCA-123, 105 N.M. 272, 731 P.2d 968, cert. denied, 
105 N.M. 290, 731 P.2d 1334 (1987). 

Allergic disorder which resulted from an employ- 
ee's inhalation of paint fumes while on the job quali- 
fied as an occupational disease as defined in this section, 
even where: plaintiff was allergic to substances found in 
other occupations besides painting, and where other em- 
ployees were exposed to fumes but did not become ill. Her- 
rera v. Fluor Utah, Inc., 1976-NMCA-045, 89 N.M. 245, 
550 P.2d 144, cert. denied, 89 N.M. 321, 551 P.2d 1368, 

Female employee cannot recover for occupational 
disease caused by harassment by male employees, 
since it is not a natural incident of the employment, It is 
not linked with a process used.by the employer by which 
the disease is caused; therefore, it is not an occupational 
disease. Marable v. Singer Bus, Machs., 1978-NMCA-1138, 
92 N.M: 261, 586 P.2d 1090. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Workmen's Compensation," see 11 N.M.L. 
Rev, 235 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references: — 82 Am. 
Jur. 2d Rariearst Compensation §§ 326, 327. 

Mental disorders as compensable under workmen' s 
compensation acts, 97 A.L.R.3d 161, 

Cancer as compensable under workers' compensation 
acts, 19 A.L.R.4th 639, 

Workers' compensation: Lyme disease, 22 A.L.R.5th 246. 

99 C, JS. Workmen' 8 Compensation § 169. 
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52-3-34 OCCUPATIONAL DISEASE DISABLEMENT 52-3-37 


52-3-34. When complicated with other diseases; payments. 


In cases of disablement or death from silicosis, complicated with tuberculosis of the lungs, com- 
pensation shall be payable as for disablement or death from silicosis alone. In case of disablement 
or death from silicosis when complicated with any disease other than tuberculosis of the lungs, 
compensation shall be reduced:as provided in Section 30 [52-3-43 NMSA 1978]. 


History: 1941 Comp., § 57-1121, enacted by Laws 
1945, ch. 135, § 21; 1953 Comp., § 59-11-22. 


§2-3-35. Termination of compensation; reopening award; time; limits. 


Payment of compensation for disablement shall cease upon the termination of the disablement. 
An application to terminate compensation awarded may be made to the director by any person 
in interest, or the termination may be decided by the workers' compensation judge upon his own 
motion. Notice of decision as to termination shall be given by the workers' compensation judge 
to all parties in interest. Where the disablement has terminated and within one year thereafter, 
or in case of silicosis or asbestosis within two years, the disablement recurs as a result of the oc- 
cupational disease for which the award was made; the workers' compensation judge may order 
resumption of compensation if claim therefor is made within sixty days after the recurrence of the 
disablement. 


History: 1941 Comp., § 57-1122, enacted by Laws ANNOTATIONS 


1945, ch. 135, § 22; 1953 C -, § 59-11-23; L 1986, 
ch, 22, § 62; 1989, ch. 263,858, vets Am, Jur. 2d, A.L.R. and C.J.S, references. — 101 


C.J.S. Workmen's Compensation § 837. 


52-3-36. Conversion to lump-sum payment. 


The workers’ compensation judge may approve an agreement for the conversion of didebhe dis- 
ablement benefits into a lump-sum payment. 


History: 1978 Comp., § 52-3-36, enacted ie Laws 
1987, ch. 235, § 39; 1989, ch. 263, § 59. 


52-3-37. Compensation exempt from execution. 


Compensation shall be exempt from claims of‘creditors and from any attachment, garnishment 
or execution, and shall be paid only to such claimant or his personal representative, or such other 
persons as the court may, under the terms hereof, appoint to receive or collect the same. No claim 
or judgment for compensation, under this act, shall accrue to or be recovered by relatives or depen- 
dents not residents of the United States. 


History: 1941 Comp., § 57-1124, enacted by Laws For form for application for writ of garnishment and af- 
1945, ch. 135, § 24; 1953 Comp., § 59-11-25. '. fidavit, see Rule 4-805 NMRA, 

Compiler's notes. — For the meaning of "this act", see For form for notice of right to claim exemptions from 
52-3-1 NMSA 1978 and the compiler's notes thereto. execution, see Rule 4-808A NMRA. 

Cross references, — For rules governing garnishment For form for claim of exemption from garnishment, see 
and writs of execution in the district, magistrate, and Rule 4-809 NMRA, 


metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 


NMRA, respectively. ANNOTATIONS 
For form for claim of exemptions on executions, see Rule Law reviews. — For article, "Attachment in New Mex- 


4-803 NMRA. : ico - Part II," see 2 Nat. Resources J. 75 (1962). 
For form for order on claim of exemption and order to 


pay in execution proceedings, see Rule 4-804 NMRA. 
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§2-3-38 WORKERS! COMPENSATION |» 52-3-39 


52-3-38. Minor deemed sui juris. 


A minor working at an age and at an occupation legally permitted shall be deemed of the age 
of majority for the purpose of the New Mexico Occupational Disease Disablement Law, and no 
other person shall have any cause of action or right to. compensation for disablement ofthe minor 
worker, but in the event of the approval of an agreement for lump sum settlement of compensation 
to the minor, the sum shall be paid only to the wlegely ApROMIEM GuAKCEAD of hed minor. 


History: 1941 Comp., § 57-1125, enacted by Laws 
1945, ch. 185, § 25; 1953 Comp., § 59-11-26; Laws 1989, 
ch. 263, § 60. 


52-3-39. Physical examinations of worker; independent medical 
examination; unsanitary or injurious practices by: worker; 
testimony of health’ care providers. 


A. In the:event of a dispute comdexiins any medical issue, if the paities cannot agree upon ind 
use of a specific independent medical examiner, either party may petition a workers’ compensation 
judge for permission to have'the worker undergo an independent medical examination. The inde- 
pendent medical examination shall be performed immediately, pursuant to procedures adopted by 
the director, by a health care provider other than the designated health care provider, unless the 
employer and the worker otherwise agree. 

B. In deciding who may conduct the independent medical examination, the workers’ compen- 
sation judge shall not designate the health care provider initially chosen’ by the petitioner. The 
workers' compensationjudge shall designate a health care provider on the approved list of persons 
authorized by the committee appointed by the advisory council on workers' compensation to create 
that list. The decision of the workers' compensation Judge shall be final. The employer shall pay for 
any independent medical examination. 

C. Only the health care provider who has treated the worker pursuant.to.Section 52-3-15 
NMSA 1978 or the health care provider providing the independent medical examination pursuant 
to this section may offer testimony at any workers' compensation hearing concerning the particu- 
lar disablement in question. 

D. If, pursuant to Subsection D of Section 52-3-15 NMSA 1978, the injured’ worker selects a 
new health care provider, the employer shall be entitled to periodic examinations of the worker 
by the health care provider he previously selected. Examinations may not be required more fre- 
quently than at six-month intervals; except that upon application to the workers' compensation 
judge having jurisdiction of the claim and after reasonable cause therefor, examinations within 
six-month intervals may be ordered. In considering such applications, the workers' compensation 
judge should exercise care to prevent harassment of the claimant. 

E.. Ifthe employer requests an independent medical examination or an eb anstatiek pursuant to 
Subsection D of this section, the worker shall travel to the place at which the examination shall be 
conducted. Within thirty days after the examination, the worker shall be compensated by the party 
requesting the examination for all necessary and reasonable expenses incidental to submitting to 
the examination, including the cost of travel, meals, lodging, loss of pay or other like direct expense, 
but the amount to be compensated for meals and lodging shall not exceed that allowed for nonsala- 
ried. public officers under the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

F. No attorney shall be present at any examination authorized under this section. 

G. Both the employer and the worker shall be given a copy of the report of the examination of 
the worker made by the independent health care provider pursuant to this section. 

H. Ifa worker fails or refuses to submit to examination in accordance with this section, he 
shall forfeit all disablement compensation benefits that would accrue or become due to him except 
for such failure or refusal to submit to examination during the period that he persists in such fail- 
ure and refusal unless he is by reason of disability unable to appear for examination. 

I. Ifany employee persists in any unsanitary or injurious practice that tends to imperil, retard 
or impair his recovery or increase his disability or refuses to submit to such medical or surgical 
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52-3-40 


OCCUPATIONAL DISEASE DISABLEMENT 


52-3-42 


treatment as is reasonably essential to promote his recovery, the workers’ compensation judge 
may in his discretion reduce or suspend the employee's disablement compensation Dantes 


History: 1978 Comp., § 52-3-39, enacted by Laws 
1987, ch. 235, § 40; 1989, ch. 263, § 61; 1990 (2nd S.S.), 
ch. 2, § 38. 

Repeals and reenactments. — Laws 1987, ch. 235, 
§ 40 repealed former .52-3-39 NMSA 1978, as amended by 
Laws 1986, ch. 22, § 63 and enacted a new 52-3-39 NMSA 
1978, effective June 19, 1987. 

The 1990 (2nd S.S.) amendment, effective January 1, 
1991, rewrote the section, including the catchline, to the 
extent that a detailed comparison would be impracticable. 


ANN OTATIONS 


Expert testimony. — The standard for admitting 
expert testimony established by Daubert v. Merrel Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), as adopted in 
New Mexico by State v. Alberico, 1993-NMSC-047, 116 
N.M. 156, 861 P.2d 192, does not apply to the testimony 
of a health care provider pursuant to Section 52-1-28(B) 
or 52-3-32 NMSA 1978. Banks v. IMC Kalium Carlsbad 
Potash Co., 2008-NMSC-026, 134 N.M. 421, 77 P.38d 1014. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation §§ 389 to 391, 504 to 506. 

99 C.J.S. Workmen's Compensation §§ 318, 319; 100 
C.J.S. Workmen's Compensation § 484. 


52-3-40. Autopsy in death claims. 


A. On the filing of a claim for compensation for death from an occupational disease where an 
autopsy is necessary to ascertain the cause of death, it may be ordered by the workers' compensa- 
tion judge and shall be made by a qualified person designated by the workers' compensation judge. 
Any interested person may designate a licensed physician to attend the autopsy, and the findings 
of the person performing the autopsy shall be filed with the workers' compensation judge and be a 
public record. All proceedings for compensation shall be suspended upon the refusal of a claimant 
or claimants to permit the autopsy when so ordered. 

B. ‘When an autopsy has been performed pursuant to any order of the workers' compensation 
judge, no cause of action therefor shall be against any ee GU firm or corporation participating in 
or requesting the autopsy. 


History: 1941 Comp., § 57-1127, enacted by Laws 
1945, ch. 135, § 27; 1953 Comp., § 59-11-28; reenacted 
by Laws 1986, ch. 22, § 64; 1989, ch. 263, § 62. 

Cross references. — For the New Mexico Occupa- 
tional Disease Disablement Law, see 52-3-1 NMSA 1978 
and pararliens notes thereto. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation § 605. 
100 C.J.S. Workmen's Compensation § 458, 


52- 3. 41. Absence; employee to give notices: of. 


Any employee to whom compensation has. been aouted or awarded who asics to i the lo- 
cality in which he was employed shall report to his attending physician for examination and shall 
notify the director in writing of his intention, accompanying the notice with a certificate from the 
attending physician setting forth the exact nature of the disablement and the condition of the em- 
ployee with a statement of the probable length of time the disablement will continue. The director 
may, after the receipt of the request and certificate, consent that the employee leave the locality 
. and give notice thereof to the employer. Otherwise, no compensation shall be paid during such 
absence: The director shall have the authority to order any employee to return for treatment or 
further examination to the locality in which he was employed, and in the event of noncompliance 
with the orden no further payments of compensation shall be made by the employer. 


History: 1941 Comp., § 57-1128, enacted by Laws 
1945, ch. 135, § 28; 1958 Comp., § 59-11-29; Laws 1986, 
ch, 22, § 65. 
52-3-42. Limitation on filing of claims; rights barred unless timely filed. 


The right to benéfits under the New Mexico Occupational Disease Disablement Law for disable- 
ment or death from an occupational disease shall be forever barred unless written claim is filed 
with the workers' compensation administration within the time provided: 
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52-38-43 WORKERS' COMPENSATION 52-3-44 
A. ifthe claim is made by an employee and based upon silicosis, asbestosis, poisoning by benzol 
or its poisonous derivatives or any other disease except as provided in this section, it must be filed 
within one year from the date of the beginning of disablement of the employee; but 
B. in cases involving radiation injury or disability, the one-year period for tasty claims shall 
not begin to run until the employee: 
(1) sustains such injury or disability; and 
(2) knows or by the exercise of reasonable diligence should know of the existence of the 
injury or disability and its possible relationship to his employment; 
C. if the claim is made by a dependent of an employee and based upon death resulting from an 
occupational disease, it must be filed within one year after the date of death of the employee; and 
D. in the event that after disablement or death the employer or his surety has commenced the 
payment of benefits hereunder, without a claim being filed therefor, the times provided in Subsec- 
tions A, B and C of this section shall not begin to run until thirty-one days after the employer or 
surety discontinues the payment of compensation. 


History: 1953 Comp., § 59-11-30, enacted by Laws 
1965, ch. 299, § 18; 1971, ch. 261, § 11; 1986, ch. 22, 
§ 66; 1989, ch. 263, § 63. 


ANNOTATIONS 


Relation back of amended complaint. — All that is 
required by this section is the timely filing of a complaint. 
As noted, Section 52-3-18 NMSA 1978 provides that this 
may be done informally, but so long as facts are pleaded 
from which the employee's rights may be determined, de- 
fects may be corrected. An amended claim may relate back 
to the date of the original claim if such amended claim 
arose out of the same conduct, transaction or occurrence 
as the claim set forth in the original complaint. If it did, it 
will be related back to the date of the filing of the original 


complaint. Holman v. Oriental Refinery, 1965-NMSC-029, 
75 N.M. 52, 400 P.2d 471. 

Limitation on silicosis claim. — Surviving spouse's 
claim for death benefits, filed, pursuant to Subsection C, 
within one year after her husband died of silicosis, was un- 
timely under Section 52-3-10B(3) NMSA 1978, where her 
husband died sixteen years after the date of his last em- 
ployment. Tapia v. Springer Transf. Co., 1987-NMCA-089, 
106 N.M. 461, 744 P.2d 1264, cert. denied, 106 N.M. 405, 
744 P.2d 180, 

Am. Jur, 2d, A.L.R. and C.J.S. references, — When 
statute of limitations begins to run as to cause of action 
for development of latent industrial or occupational dis- 
ease, 1 A.L.R.4th 117, 

100 C.J.S. Workmen's Compensation § 468(8). 


52-3-43. When occupational disease aggravated by other diseases. 


Where an occupational disease is aggravated by any other disease or infirmity not itself compen- 
sable, or where disablement or death from any other cause not itself compensable is aggravated, 
prolonged, accelerated or in any wise contributed to by an occupational disease, the compensation 
payable under this act shall be reduced and limited to such proportion only of the compensation 
that would be payable if the occupational disease were the sole cause of the disablement or death, 
as such occupational disease as a causative factor bears to all the causes of such disablement or 


death, such reduction to be effected by reducing the pias of weekly payments. 


History: 1941 Comp., § 57-1180, enacted by Laws 
1945, ch. 135, § 30; 1953 Comp., § 59-11-31, 

Compiler's notes. — For the meaning of "this act", see 
52-3-1 NMSA 1978 and compiler's notes thereto. 


ANNOTATIONS 


Reduction in benefits provided for by this section 
is for occupational disease aggravated by other disease 
or infirmity "not itself compensable" and for "other cause 
not itself compensable" which is aggravated by an occu- 
pational disease. Vincent v. United Nuclear-Homestake 


Partners, 1976-NMCA-105, 89 N.M. 704, 556 P.2d 1180, 
cert. denied, 90 N.M. 7, 558 P,2d 619. 

Benefits ‘awarded for psychological symptoms. — 
An award of benefits for "depression," the effect of toxic 
solvent syndrome, was not error. This section applies only 
when a worker's occupational disease either aggravates 
or is aggravated by a noncompensable disease. Benefits 
can be awarded however, for psychological symptoms of a 
compensable disease. Bryant v. Lear Siegler Mgmt. Servs. 
Corp., 1993-NMCA-052, 115 N.M. 502, 853 P.2d 753, cert. 
denied, 115 N.M. 535, 854 P.2d 362, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 99 
C.J.S. Workmen's Compensation § 298. 


52-3-44. No liability prior to effective date. 


Nothing in this act shall create any liability on the part of any employer where disablement or 
death occurred prior to the date on which this act becomes effective nor for death or injury by ac- 
cident arising out of and in the course of employment. 
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52-3-45 OCCUPATIONAL DISEASE DISABLEMENT 52-3-45.1 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 99 
C.J.S, Workmen's Compensation § 21. 


History: 1941 Comp., § 57-1131, enacted by Laws 
1945, ch. 135, § 31; 1953 Comp., § 59-11-32. 

Compiler's notes. — For the meaning of "this act", see 
§2-3-1 NMSA 1978 and compiler's notes thereto. 


52-3-45. Employees [Employee's] willful misconduct, willful self- 
exposure; defined. 


Notwithstanding anything herein contained no employee or dependent of any employee shall be 
entitled to receive compensation for disablement or death from an occupational disease when such 
disablement or death, wholly or in part, was caused by the willful misconduct, willful self-exposure 
or willful disobedience to such reasonable rules and regulations as may be adopted by the em- 
ployer and which rules and regulations have been and are kept posted in conspicuous places in 
and about the premises of the employer, or otherwise brought to the attention of such employee. As 
used in this section the term "willful self-exposure" shall include: 

A. . failure or omission on the part of an employee or applicant for employment truthfully to 
state in writing to the best of his knowledge i in answer to any inquiry made by the employer, the 
place, duration and nature of previous employment; 

B. failure or.omission on the part of an applicant for employment to truthfully state in writing 
to the best of his knowledge in answer to an inquiry made by the employer, whether or not he had 
previously been disabled, laid off or compensated in damages, or otherwise, because of any physi- 
cal disability; 

C. failure or omission on the part of an employee or applicant for employment truthfully to 
give in writing to the best of his knowledge in answer to any inquiry made by the employer, full 
information about the previous status of his health, previous medical and hospital attention and 
direct and continuous exposure to active pulmonary tuberculosis. 


caused by welding; although worker was warned by 
worker's doctors on at least seven different occasions that 


History: 1941 Comp., § 57-1132, enacted by Laws 
1945, ch. 135, § 32; 1953 Comp., § 59-11-33. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Standard of willfulness applied to employees. 
— The standard of willfulness required to deny workers’ 
compensation benefits to an employee for self injury is 
the same as applied to employers under Delgado v, Phelps 
Dodge Chino, Inc., 2001-NMSC-034, 131 N.M. 272, 34 P.3d 
1148; Pearson v. Johnson Controls, 2011-NMCA-034, 149 
N.M. 740, 255 P.3d 818, cert. denied, 2011- NMCERT- 003, 
150 N.M. 620, 264 P.3d 521, 

Employee's actions did not constitute willful self- 
exposure to injury. — Where worker, who was a welder 
for more than thirty-two years, had been diagnosed with 
a chronic lung condition from previous exposures to fumes 


continued welding might exacerbate worker's preexisting 
lung condition, the doctors always released worker to re- 
turn to welding; notwithstanding the doctors' warnings, 
worker continued to work as a welder; none of the doc- 
tors definitively advised worker to completely stop weld- 
ing; during worker's career, worker alternated between 
welding and non-welding jobs when worker experienced 
a flare-up of worker's lung condition; even though worker 
sometimes worked as a welder without a problem, the 
flare-up of worker's lung condition was closely correlated 
with welding, worker's decision to continue welding de- 
spite the doctors' warnings did not constitute a willful act. 
Pearson v. Johnson Controls, 2011-NMCA-034, 149 N.M. 
740, 255 P.8d 318, cert. denied, 2011-NMCERT-003, 150 
N.M. 620, 264 P.3d 521, ~ 


52-3-45.1. Unfair claim-processing practices; bad faith. 


A. Claims may be filed under the New Mexico Occupational Disease Disablement Law alleg- 
ing unfair claim-processing practices or bad faith by an employer, insurer or claim-processing 
representative relating to any aspect of the New Mexico Occupational Disease Disablement Law. 
The director may also investigate allegations of unfair claim processing or bad faith on his own 
initiative. 

B. If unfair claim processing or bad faith has occurred in the handling of a particular claim, 
the claimant shall be awarded, in addition to any benefits due and owing, a benefit penalty not to 
exceed twenty-five percent of the benefit amount ordered to be paid. 

C. If an employer, insurer or claim-processing representative has a history or pattern of re- 
peated unfair claim-processing practices or bad faith, the director or a workers' compensation 
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52-3-45.2 : WORKERS' COMPENSATION 52-3-45.3 


judge may impose a civil penalty of up to one thousand dollars ($1,000) for each violation. The civil 
penalty shall be deposited in the workers' compensation administration fund. 

D. Any person aggrieved by an order under this section may request a hearing pursuant to the 
New Mexico Occupational Disease Disablement Law. 

E. The director shall adopt by regulation gefnitions of unfair claim-processing practices and 
bad faith. 

F. This section shall not be construed as limiting or interfering with the authority of the super- 
intendent of insurance as provided by law to regulate any insurer, including his jurisdiction over 
unfair claim settlement practices. 


History: Laws 1990 (2nd S.S.), ch. 2, § 44. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 44 effective January 1, 
1991. 


52-3-45.2. Retaliation against employee seeking benefits; civil penalty. 


A. An employer shall not discharge, threaten to discharge or otherwise retaliate in the 
terms or conditions of employment against a worker who seeks occupational disease disable- 
ment benefits for the sole reason that that employee seeks occupational disease disablement 
benefits. 

B. Any person who discharges a worker | in violation of: Stubsedtion A of this section shall rehire 
that worker pursuant to the provisions of the Workers' Compensation Act [Chapter 52, Article 1 
NMSA 1978] and the New Mexico Temape sores Disease Disablement Law, provided the worker 
agrees to be rehired. 

C. The director or a workers' compensation judge shall impose a civil penalty of up to five thou- 
sand dollars ($5,000) for each violation of the provisions of Subsection A or B of this section. 

D. The civil penalty shall be deposited in the workers' compensation administration fund. 


History: Laws 1990 (2nd S.S.), ch. 2, § 47. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd §.S.), ch. 2, § 47 effective January a. 
1991, 


52-3-45.3. False statements or representations with remare. to phyalcat.. 
condition; forfeiture. 


A. When an employer asks by written questionnaire for the disclosure of a worker's medical 
condition, no compensation is payable from that employer for a disablement.to that worker under 
the provisions of the New Mexico Occupational Disease Disablement Law if: 

(1) the worker knowingly and willfully concealed information or made a false representa- 
tion of his medical condition; 
(2) the employer: 
(a) was not aware of the concealed information Bice if ey would have nee a sub- 
stantial factor in the initial or continued employment of the worker; or , 
(b) relied upon the false representation, and this reliance was a substantial factor in 
the initial or continued employment of the worker; and 
(3) a medical condition that was concealed or falsely represented substantially contrib- 
uted to the disablement. 

B. The provisions.of this section do not apply unless, in the written questionnaire, the em- 
ployer clearly and conspicuously discloses that the worker shall be entitled to no future compen- 
sation benefits if he knowingly and willfully conceals or makes a false representation about the 
information requested. _., 

C. Nothing in this section shall be construed to deny or limit compensation benefits paid or be- 
ing paid for prior disablements. 
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52-3-45.4 OCCUPATIONAL DISEASE DISABLEMENT 52-3-47 


D. This section shall apply only prospectively. It shall not alter, as to prior reports, the law 
governing questionnaires and information reported that was in effect prior to the effective date of 
this section. ) 


History: Laws 1990 (2nd '§S.S.), ch. 2, § 46. - Effective dates. — Laws 1990 (2nd S,S.); ch. 2, § 153 


made Laws: 1990 (2nd S.S.), ch, 2, § 46 effective January 1, 
1991, 


52-3-45.4. Compensation benefits limit. 


A. Unless otherwise contracted for by the worker and employer, occupational disease disable- 
ment benefits shall be limited so that no worker receives more in total payments, including wages 
and benefits from his employer, by not working than by continuing to work. Compensation benefits 
under the New Mexico Occupational Disease Disablement Law shall accordingly be reduced, if 
necessary, to account for any wages and employer-financed disability benefits a worker receives 
after the time of disablement. For the purposes of this section, total payments shall be determined 
on an after-tax basis. This section does not apply to social security payments, employee-financed 
disability benefits, benefits or payments a worker received from a prior employer, payments for 
medical or related expenses or general retirement payments, except it does apply to disability 
retirement benefits. 

B. This section shall only apply to disablements that occur after the effective date of this sec- 
tion; it shall not reduce benefits received or due or affect the benefits due for disablements that 
occur before the effective date of tlfis section. 


History: Laws 1990 (2nd S.S.), ch. 2, § 45. Compiler's notes, — The phrase "effective date of this 


Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 section", referred to in Subsection B, means January 1, 
made Laws 1990 (2nd S:S.), ch. 2, § 45 effective January 1, 1991, the effective date of Laws 1990 (2nd §.S:), ch. 2, § 45. 
1991. 


52-3-46. Compensation limited to Occupational Disease Disablement 
Law; not additional to that provided for accidents. 


In all cases where injury results by reason of an accident arising out of or in the course of em- 
ployment, no compensation under the New Mexico Occupational Disease Disablement Law shall 
be payable nor shall any compensation be payable under the Workers' Compensation Act [Chap- 
ter 52, Article 1 NMSA 1978] for any occupational disease. 


History: 1941 Comp., § 57-1133, enacted by Laws ANNOTATIONS 
pes facie Po id ee tai Am, Jur, 2d, A.L.R. and C.J.S. references. — When 


ch. 239, § 8; 1989, ch. 263, § 64. é 3 ; ' 
time period commences as to claim under workers' com- 
pensation or occupational diseases act for death of worker 
due to contraction of disease, 100 A.L.R.5th 567. 


52-3-47, Fee restrictions; appointment of attorneys by the director 
or workers' compensation judge; discovery costs; offer of 
judgment; penalty for violations. 


A. Itis unlawful for any person to receive or agree to receive any fees or payment directly or 
indirectly in connection with any claim for compensation under the New Mexico Occupational Dis- 
ease Disablement Law except as provided in this section. 

B. In all cases where the jurisdiction of the workers' compensation administration is invoked 
to approve a settlement of a compensation claim under the New Mexico Occupational Disease 
Disablement Law, the director or workers' compensation judge, unless the claimant is represented 
by an attorney, may in the director's or judge's discretion appoint an attorney to aid the workers' 
compensation judge in determining whether the settlement should be approved. In the event of 
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52-3-47 : WORKERS' COMPENSATION 52-3-47 


such an appointment, a reasonable fee for the services of the attorney shall be fixed by the work- 
ers' compensation judge, subject to the limitation of Subsection I of this section. 

C. In all cases where the jurisdiction of the workers' compensation administration is invoked 
to approve a settlement of a compensation claim under the New Mexico Occupational Disease 
Disablement Law and the claimant is represented by an attorney, the total amount paid or to be 
paid by the employer in settlement of the claim shall be stated in the settlement papers, and the 
workers' compensation judge shall determine and fix a reasonable fee for the claimant's attorney, 
taking into account any sum previously paid. The fee fixed by the workers' compensation judge 
shall be the limit of the fee received or to be received by the attorney in connection with the claim, 
subject to the limitation of Subsection I of this section. 

D. The cost of discovery shall be borne by the party who requests it. If, however, the claimant 
requests any discovery, the employer shall advance the cost of paying for discovery up to a limit of 
three thousand dollars ($3,000). If the claimant substantially prevails on the claim, as determined 
by a workers' compensation judge, any discovery cost advanced by the employer shall be paid by 
that employer. If the claimant does not substantially prevail on the claim, as determined by a 
workers' compensation judge, the employer shall be reimbursed for discovery costs advanced ac- 
cording to a schedule for reimbursement approved by a workers' compensation judge. J, 

E. In all cases where compensation to which any person is entitled under the provisions of 
the New Mexico Occupational Disease Disablement Law is refused and the claimant thereafter 
collects compensation through proceedings before the workers' compensation administration 
or courts in an amount in excess of the amount offered in writing by an employer five business 
days or more prior to the informal hearing before the administration, the compensation to be 
paid the attorney for the claimant shall be fixed by the workers' compensation judge hearing 
the claim or the courts upon appeal in the amount the workers' compensation judge or courts 
deem reasonable and proper, subject to the limitation of Subsection I of this section. In deter- 
mining and fixing a reasonable fee, the workers' compensation judge or courts shall take into 
consideration: 

(1) the sum, if any, offered by the employer: 

(a) before the employee's attorney was employed; 
(b) after the attorney's employment but before proceedings were commenced; and 
(c) in writing five business days or‘more prior to the informal hearing; 

(2) the present value of the award made in the employee's favor; and 

(3) the failure of a party to participate in a good-faith manner in informal claim resolution 
methods adopted by the director. 

F. After a recommended resolution has been issued and rejected, but more than ten days before 
a trial begins, the employer or claimant may serve upon the opposing party an offer to allow a com- 
pensation order to be taken against the employer or claimant for the money or property or to the 
effect specified in the offer, with costs then accrued, subject to the following: 

(1) if, within ten days after the service of the offer, the opposing party serves Weieed no- 
tice that the offer is accepted, either party may then file the offer and notice of acceptance to- 
gether with proof of service thereof, and thereupon that compensation order may be entered as the 
workers' compensation judge may direct. An offer not accepted shall be deemed withdrawn, and 
evidence thereof is not admissible except i in a proceeding to determine costs, If the compensation 
order finally obtained by the party is not more favorable than the offer, that party shall pay the — 
costs incurred by the opposing party after the making of the offer. The fact a an offer has been 
made but not accepted does not preclude a subsequent offer; ) 

(2) when the liability of one party to another has been determined by a pate Rye: or- 
der, but the amount or extent of the liability remains to be determined by further proceedings, the 
party adjudged liable may make an offer, which shall have the same effect as an offer made before 
trial if it is served within a reasonable time not less than ten days prior to the commencement of 
hearings to determine the amount or extent of liability; 

(3) ifthe employer's offer was greater than the amount awarded by the compensation or- 
der, the ond Bie shall not be liable for the employer' 8 fifty- -percent share of the attorney fees to be 
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paid the worker's attorney and the worker shall pay one hundred percent of the attorney fees ‘due 
to the worker's attorney; and 

(4) ifthe worker's offer was less thine the amount awarded by the compensation order, the 
employer shall pay one hundred percent of the attorney fees to be paid the worker's attorney, and 
the worker shall be relieved from any asaponal bility for paying any portion of the worker's attor- 
ney fees. 

G. In all actions arising under the provisions of Section 52-3-35 NMSA 1978, where the ju- 
risdiction of the workers’ compensation administration is invoked to determine the question of 
whether the claimant's disablement has terminated and the claimant is represented by an attor- 
ney, the workers' compensation judge or courts upon appeal shall determine and fix a reasonable 
fee for the services of the claimant's attorney only if the employer is unsuccessful in establishing 
that the claimant's disablement has terminated. The fee when fixed by the workers' compensation 
judge or courts upon appeal shall be taxed as part of the costs against the employer and shall be 
the limit of the fee received or to be received by the attorney for services in the action, subject to 
the limitation of Subsection I of this section. 

H. In determining reasonable attorney fees for a chatinantit; the workers’ compensation judge 
shall consider only those benefits to the employee that the attorney is responsible for securing. The 
value of future medical benefits shall not be considered in determining attorney fees. 

I. Attorney fees, including, but not limited to, the costs of paralegal services, legal clerk ser- 
vices and any other related legal services costs on behalf of a claimant or an employer for a single 
disablement claim, including representation before the workers' compensation administration and 
the courts on appeal, shall not exceed twenty-two thousand five hundred dollars ($22,500). This 
limitation applies whether the claimant or employer has oné or more attorneys representing the 
claimant or employer and applies as a cumulative limitation on compensation for all legal services 
rendered in all proceedings and other matters directly related to a single occupational disease of 
a claimant. The workers' compensation judge may exceed the maximum amount stated in this 
subsection in awarding a reasonable attorney fee if the judge finds that. a claimant, an insurer or 
an employer acted in bad faith with regard to handling the disabled employee's claims and ‘the 
employer or disabled employee has suffered economic loss as a result thereof. However, in no case 
shall this additional amount exceed five thousand dollars ($5,000), As used in this subsection, "bad 
faith" means conduct by the claimant, insurer or employer in the handling of a claim that amounts 
to fraud, malice, oppression or willful, wanton or reckless disregard of the rights of the employee 
or employer: Any determination of bad faith shall be made by the workers' compensation judge 
through a separate fact-finding proceeding. Not withstanding the provisions of Subsection J of this 
section, the party found to have acted in bad faith shall pay one hundred percent of the additional 
fees awarded for representation of the prevailing party in a bad faith action... ., 

J. Except as provided in Paragraphs (3) and (4) of Subsection F of this section, the payment of 
a claimant's attorney fees determined under this section shall be shared equally by the employee 
and the employer. 

K. . It is unlawful for any person except a licensed attorney to receive or agree to receive any 
fee or payment for legal services in-connection with any claim for compensation under the New 
Mexico Occupational Disease Disablement Law. 

L. Nothing in this section applies to agents, excluding attorneys, representing SANE in- 
surance carriers or the subsequent injury fund in any matter arising from a claim under the New 
Mexico Occupational Disease Disablement Law. 

.M.. No attorney fees shall be paid until the claim has been settled or adjudged. 

N. Every person violating the provisions of this section is guilty of a misdemeanor and upon 
conviction shall be fined not less than fifty dollars ($50.00) or more than five hundred dollars 

($500), to which may be added ‘isagabaae in the county jail for a term not exceeding ninety 
days. 

O. Nothing in this section shall restrict a rélaimast from being Mabramsetoit before the workers' 
compensation administration by a nonattorney as long as that nonattorney receives no compensa- 
tion for representation from the claimant. 
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History: 1978 Comp., § 52-38-47, enacted by Laws . » .. ANNOTATIONS 
1987, ch. 235, § 41; 1989, ch. 263, § 65; 1990 (2nd S.S.), 
ch. 2, § 39; 1998, ch. 198, § 7; 2018, ch. 168, § 2. 

Repeals and reenactments. — Laws 1987, ch. 235, 


An award of an attorney's fee is authorized in 
each case, and the award is for an amount the trial court 


§ 41 repealed former 52-3-47 NMSA 1978, as enacted by deems reasonable and proper. The amount awarded will 

Laws 1986, ch. 22, § 67 and enacted a new 52-3-47 NMSA not be disturbed except for an abuse of discretion. Salazar 

1978 affective a 19. 1987 v. Kaiser Steel Corp., 1973-NMCA-068, 85 N.M. 254, 511 
Compiler's notes. at Rawe 1987, ch, 235, § 54A, ef- P.2d 580, cert. denied, 85 N.M. 229, 511 P.2d 555. 


fective June 19, 1987, repealed Laws 1986, ch. 22, § 105 __ No abuse of discretion. — Where the attorney's fee 
which had formerly repealed this section effective July 1, award is approximately 18% of the only showing as to the 
1987. present value of the judgment and less than 16% of the to- 
The 2013 amendment, effective June 14, 2013, raised tal ne es - aoe mi? court a ioe nets 
the limits for discovery costs; raised the limits for: at- court abused its discretion, odiazar u. sarsen tect 7p, 
torney fees; and in Subsection I, in the second sentence, 1973-NMCA-068, 85 N.M. 254, 511 P.2d 580, cert. denied, 
after "up to a limit of", deleted “one thousand dollars 85 N.M. 229, 511 P.2d 555. ; 
($1,000)" and added "three thousand dollars ($3,000)"; _ Where the issues were hard fought and well tried and 
and in Subsection I, in the first sentence, after "shall not included exclusive medical testimony on the diagnosis of 
exceed", deleted "twelve thousand five hundred dollars pneumoconiosis, the tests used in reaching that diagnosis, 


($12,500)" and added "twenty-two thousand five hundred as well as the method used in conducting the tests and the 

aclites ($22,500)", in the fourth sentence, after "additional court found difficult legal considerations applying to each 

amount exceed", deleted "twoithousand five hundred dol-.. ° of the issues, an award of 18% of the present value of the 

" " ne 5,000)", judgment was not an abuse of discretion. Salazar v. Kaiser 

larar($2,500), ad arded five (hoysend dellazs WPa.00%) Steel Corp., 1973-NMCA-068, 85 N.M. 254, 511 P.2d 580, 
The 1993 amendment, effective June 18, 1993, substi- cert. denied, 85 N.M. 229, 511 P.2d 555. 


Neither does the fact that the union aided the plaintiffs 
in matters preliminary to suit or the fact of similar plead- 
ings and issues, depositions applicable to all four cases, 
combined hearings on motions, pretrial and trial, show, as 
a matter of law, that the trial court abused its discretion 
in setting the amount of attorney's fees at 18% of the pres- 
ent value of the judgment. Salazar v. Kaiser Steel Corp., 
1973-NMCA-068, 85 N.M. 254, 511 P.2d 580, cert. denied, 
85 N.M. 229, 511 P.2d 555. 

Reasonable attorney's fee on appeal. — Seven hun- 


tuted "discovery" for "deposition" in the catchline; made a 
minor stylistic change in Subsection C; in Subsection F(3), 
substituted "worker's" for "claimant's" ‘and added "and the 
worker shall pay one hundred percent of the attorneys’ 
fees due to the worker's attorney" at the end; in Subsec- 
tion F(4), substituted "worker's" for ' ‘employer's ; preced- 
ing "offer", "worker's" for "claimant's" preceding "attor- 
ney", "worker" for "claimant", and "the worker's" for "his 
attorneys' " preceding "fees"; deleted "Except for attor- 
neys' fees incurred by an agency of the state or any politi- 
cal subdivsion of ite stube" at the beginning of Subsection dred and fifty dollars is fixed as a reasonable attorney's 
M; and made a minor stylistic change in Subsection O. fee for cost on appeal under Occupational Disease Disable- 

The 1990 (2nd S.S.) amendment, effective January 1, ment Law. Holman v. Oriental Refinery, 1965-NMSC-029, 


1991, inserted "deposition costs; offer of judgment" in the 75 N.M. 52, 400 P.2d 471. 
catchline and rewrote the section to the extent that a de- Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 


tailed ¢ i Id be i ticable. Jur. 2d Workers' Compensation §§ 724, 726. 
ee eee eee 101. C.J.S. Workmen's Compensation §§ 817.to 822. 


52-3-48. Employee to submit to examination and give information 
regarding self. 


A. Itis the duty of the employee at the time of his employment or thereafter from time to time 
at the request of the employer to submit himself to examination by a physician or surgeon duly 
authorized to practice medicine, who shall be paid by the employer, for the purpose of determining 
his physical condition. 

B. Itis also the duty of the employee if requested by his employer to give the names, addresses, 
relationship and degree of dependency of his dependents, if any, or any subsequent change thereof 
to the employer, and when the employer or his insurance carrier requires, the employee shall 
make a detailed verified statement relating to such dependents, matters of employment and other 
information incident thereto. 

C. It is also the duty of the employee, if requested by the employer or his insurance carrier, to 
make a detailed verified statement as part of an application for employment disclosing specifically 
a pre-existing permanent physical impairment as that term is Se in Section 52- 2-6 NMSA 
1978 


History: 1941 Comp., § 57-1135, enacted by Laws Compiler's notes. — Section 52-2-6 NMSA 1978, re- 


1945, ch. 135, § 35; 19538 Comp,, § 59-11-36; 1987, ch. ferred to in Subsection C, was repealed by) Laws 1996 
235, § 42. f., (1st $.8.), ch. 10, § 4, effective March 29, 1996. 
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§2-3-49. Rights and liabilities of employer and employee after award; 
penalty for failure to file undertaking or become exempt 
therefrom. | 


A. Any employee awarded compensation for disablement under the New Mexico Occupational 
Disease Disablement Law shall, previous to the due date of any installment of compensation 
provided for in the compensation order upon the order of the workers' compensation judge if re- 
quested by his employer or any other person bound by the compensation order, submit himself 
to medical examination by a physician licensed to practice medicine at a place designated by 
the person so demanding and which shall be reasonably convenient for the employee, and the 
employee may have a licensed physician present of his own election. The person requesting such 
examination shall, at the employee's request, bear the cost of transportation and necessary travel 
expense to and from the point of examination if the point of examination is more than twenty-five 
miles from the residence of the employee. The purpose of the examination shall be to determine 
whether the employee has recovered so that his earning power at any kind of work is restored, 
and the workers' compensation judge shall be empowered to hear evidence upon such issue. If 
it is disclosed upon such hearing that termination of disablement has taken place, the workers' 
compensation judge shall order termination of payment of compensation. If the employee in such 
cases refuses to submit to examination or obstructs the same, his right to payments shall be sus- 
pended until an examination has taken place, and no compensation shall be payable during the 
period of refusal. 

B. The right of any employee or, in case of his death, of those entitled to receive payment or 
damages for injuries occasioned to him by the negligence or wrong of any person other than the 
employer as hereinafter defined, shall not be affected by the New Mexico Occupational Disease 
Disablement Law; but he or they, as the case may be, shall not be allowed to receive payment or 
recover damages therefor and also claim compensation from the employer hereunder, and in such 
case the receipt of compensation from the employer hereunder shall operate as an assignment to 
the employer, his or its insurer, guarantor or surety, as the case may be, of any cause of action, to 
the extent of the liability of the employer to the employee occasioned by such injury which the 
employee or his legal representative or others may have against any other party for such injuries 
or death. 

C. Any employer who fails in any case covered by the New Mexico Occupational Disease Dis- 
ablement Law to file undertaking of insurance, guaranty or security for the payment of compensa- 
tion which may become due hereunder or, in lieu thereof, the certificate of the superintendent of 
insurance as herein provided within the time herein required, shall be deemed guilty of a misde- 
meanor and shall be punishable by a fine of not more than one thousand dollars ($1,000) for any 
such offense. 


History: 1941 Comp., § 57-1136, enacted by Laws change the provision that benefits are payable for dis- 
1945, ch. 135, § 36; 1953 Comp., § 59-11-37; Laws 1980, ablement by reason of an occupational disease. Vincent v. 
ch. 88, § 7; 1986, ch. 22, § 68; 1989, ch. 263, § 66. United Nuclear-Homestake Partners, 1976-NMCA-105, 89 

N.M. 704, 556 P.2d 1180, cert. denied, 90 N.M. 7, 558 P.2d 
ANNOTATIONS 619. 


Benefits payable for occupational disease. — The 
reference in this section to any kind of work does not 


§2-3-49.1. Rehiring of disabled workers. 


A. If an employer is hiring, the employer shall offer to rehire any worker who has stopped 
working due to a disablement for which he has received or is due to receive benefits under the New 
Mexico Occupational Disease Disablement Law and who applies for his pre-disablement job or 
modified job similar to the pre-disablement job, subject to the following conditions: 

(1) the worker's treating health care provider certifies that the worker is fit to carry out 
the pre-disablement job or modified work similar to the pre-disablement job without significant 
risk of repeating or compounding the disablement; and 
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(2). the employer has the pre-disablement job or modified work available. 

B. Ifan employer is hiring, that employer shall offer to rehire a worker who applies for tee ee 
that pays less than the pre-disablement job and who has stopped working due to a disablement 
for which he has received, or is due, benefits under the New Mexico Occupational Disease Disable- 
ment Law, provided that the worker is qualified for the job and provided that the worker's treat- 
ing health care provider certifies that the worker is fit to carry out the job offered. Occupational 
disease disablement benefits of a worker hired pursuant to this subsection shall be reduced. as 
provided in Section 52-1-25.1 NMSA 1978. — 

C, As used in this section; "rehire" includes putting the disabled worker back to active mone, 
regardless of whether he was carried. on the employer's payroll during the period of his se seed 
to work, 


i a 
History: Laws 1990 (2nd §.S.), ch. 2, § 48. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 


made Laws 1990 (2nd S.S.), ch, 2, § 48 effective January at 
1991, 


52-3-50. Effect of failure of employee to file claim by reason 1 of conduct 
of employer. U | 


The failure of any person entitled to compensation under the New Mexico Occupational Disease 
Disablement Law to give notice of disablement or file claim within the time fixed by thatlaw shall 
not deprive the person of the right to compensation where failure was caused in whole or in part 
by. the conduct of the employer or insurer which.reasonably led the person entitled to compensa- 
tion to believe the compensation would be paid, 


History: 1941 Comp., § 57-1137, enacted by Laws Cross references. — For effect of eitics of, rgedaetite 
1945, ch. 185, § 37; 1958 Comp,, § 59-11-38; Laws, (worker) to file claim or bring suit by reason of conduct of 


1986, ch. 22, § 69. employer, see 52-3-25 NMSA 1978. 


52-3-51. Reports to be filed with director. 


It is the duty of every employer of labor in this state subject to the provisions of the New Mexico 
Occupational Disease Disablement Law or the employer's disease disablement compensation in- 
surance carrier to make a written report to the director of all claims for disablement that may be 
filed by any of his employees during the course of their employment. A copy of the report shall be 
sent by the employer to the worker. Such reports shall be made within ten days after the employer 
has received notice from the employee of the disablement and upon forms to be furnished by the 
director containing such information as he may require. Upon request of the director, it is also the 
duty of the employer or the employer's insurance carrier to file with the director closing reports 
upon the closing of a claim upon forms approved by the director. 


History: 1941 Comp., § 57-1138, enacted by Laws ANNOTATIONS 
1945, ch. 135, § 88; 1953 Comp., § 59-11-39; Laws 1986 
ch, 22, § 70; 1987, ch. 235, § 43; 1990 (2nd S.S.), ch. 2, Am. Jur, 2d, A.L.R. and C.JS, references. — 101 
§ 40, C.J.S, Workmen's Compensation § 915, 


The 1990 (2nd §S,S.) amendment, effective January 1, 
1991, substituted "that" for "which" in the first sentence, 
and added the second sentence, 


52-38-52. Notice to director. 


A. Every employer of labor within this state subject to the provisions of the New Mexico Oc- 
cupational Disease Disablement Law or his insurer shall notify the director of the date on which 
the initial payment of any claim for benefits under the New Mexico Occupational Disease mes 
ment Law has been made, within ten days after such payment. 
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B. The director shall provide on a quarterly basis to the child support enforcement bureau of 
the human services department the name, social security number, home address and employer of 
all disabled workers reported. 


History: 1941 Comp., § 57-1139, enacted by Laws The 1990 (2nd S.S.) amendment, effective January 1, 
1945, ch. 135, § 39; 1953 Comp., § 59-11-40; Laws 1986, 1991, designated the preexisting text as Subsection A, 
ch, 22, § 71; 1990 (2nd S.S.), ch. 2, § 41. substituting therein "any claim for benefits" for "compen- 


sation", and added Subsection B. 


52-3-53. Penalties. 


The director shall impose a penalty on any person who fails to file a report required by, or who 
violates, any provision of, the New Mexico Occupational Disease Disablement Law or any rule or 
regulation adopted pursuant to that act. Unless specified otherwise in the New Mexico Occupa- 
tional Disease Disablement Law, the penalty shall be a fine of not less than twenty-five dollars 
($25.00) and not more than one thousand dollars ($1,000), subject to the director's discretion. 


History: 1978 Comp., § 52-3-53, enacted by Laws amended by Laws 1986, ch. 22, § 72, and enacted a new 
1990 (2nd S.S.), ch. 2, § 42. section, effective January 1, 1991. 

Repeals and reenactments. — Laws 1990 (2nd S,S.), 
ch. 2, § 42, repealed former 52-3-538 NMSA 1978, as 


52-3-54. Director to enforce the New Mexico Occupational Disease 
Disablement Law. 


For the purpose of enforcing the New Mexico Occupational Disease Disablement Law, there are 
hereby conferred upon the director the following powers and duties, so that when any employer 
subject to the provisions of the New Mexico Occupational Disease Disablement Law fails to comply 
with Section 52-3-9 NMSA 1978 relating to the filing of an undertaking in the nature of insurance 
or security for the payment of benefits under the New Mexico Occupational Disease Disablement 
Law, the director is hereby empowered to institute in his own name an action in the district court 
of Santa Fe county or the county wherein the employer resides or has his principal office or place 
of business to enjoin the employer from continuing his business operations until he has complied 
with the provisions of Section 52-3-9 NMSA 1978, and upon a showing of the facts above recited, 
the court shall grant the injunction. In any such action, the attorney general or district attorney 
for the judicial district wherein the action is brought shall represent the director. 


History: 1941 Comp., § 57-1141, enacted by Laws 
1945, ch. 185, § 41; 1953 Comp., § 59-11-42; Laws 1986, 
ch, 22, § 73. 


—— 


52-3-55. Extraterritorial coverage. 


If an employee, while working outside the territorial limits of this state suffers an occupational 
disease on account of which he, or in the event of his death, his dependents, would have been 
entitled to the benefits provided by the New Mexico Occupational Disease Disablement Law had 
such disease occurred within this state, such employee, or in the event of his death resulting from 
such disease his dependents, shall be entitled to the benefits provided by this act [52-3-55 through 
52-3-59 NMSA 1978], provided that at the time of such disease: 

A. his employment is principally localized in this state; 

B. he is working under a contrac of hire made in this state in employment not: principally 
localized in any state; 

C. heis working under a contract of hire made in this state in employment principally localized 
in another state whose occupational disease disablement law is not applicable to his employer; or 

D. heis working under a contract of hire made in this state for employment outside the United 
States and Canada. 
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History: 1953 Comp., § 59-11-43, enacted by Laws _ ANNOTATIONS 


1978, cha AGey oy Am. Jur. 2d, A.L.R, and'C.J.S. references. — 87 Am. 
Jur. 2d Workmen's Compensation. §§ 84 to 88, 
99 C.J.S. Workmen's Compensation §§ 23 to 25. 


52-3-56. Credit for HeAsArs furnished or paid indék laws of thst 
jurisdictions. | 


The payment or award of benefits under the occupational disease disablement law of another 
state, territory, province or foreign nation to an employee or his dependents otherwise entitled on 
account of such occupational disease to the benefits of this act [52-3-55 through 52-3-59 NMSA 1978] 
shall not be a bar to a claim for benefits under this act; provided that claim under this act is filed 
within one year after such occupational disease. If compensation is paid or awarded under this act: 

A. the medical and related benefits furnished or paid for by the employer under such other 
occupational disease disablement law on account of such occupational disease shall be credited 
against the medical and related benefits to which the employee would have been entitled under 
this act had claim been made solely under this act; 

B. the total amount of all income benefits paid or awarded the employee under such other, oc- 
cupational disease disablement law shall be credited against the total amount of income benefits 
which would have been due the employee under this act, had claim been made solely under this 
act; and 

C. the total amount of death benefits paid or awarded under such other occupational. disease 
disablement law shall be credited against the total amount of death benefits due under this act. 


History: 1953 Comp., § 59-11-43.1, enacted by Laws 
1975, ch. 268, § 2. | 


52-3-57. Nonresident employers employing workers in state; 
requirement for insurance; enforcement. 


A. Every employer not domiciled in the state who employs workers engaged in activities re- 
quired to be licensed under the Construction Industries Licensing Act [Chapter 60, Article 13 
NMSA 1978] and every other employer not domiciled in the state who employs three or more 
workers within the state, whether that employment is:permanent, temporary or transitory and 
whether the workers are residents or nonresidents of the state, shall comply with the provisions of 
Section 52-3-9 NMSA 1978 and, unless self-insured, shall obtain an occupational disease disable- 
ment compensation insurance policy or an endorsement to an:existing policy, issued in accordance 
with the provisions of Section 59A-17-10,1 NMSA 1978. An employer who does not comply with 
the foregoing requirement shall be barred from recovery by legal action for labor or materials fur- 
nished during any period of time in which he was not in compliance with the requirements of this 
section and, if the noncomplying employment is in an activity for which the employer is licensed 
under the provisions of the Construction Industries Licensing Act, the employer's license 1 is subject 
to revocation or suspension for the violation: 

B. The construction industries division of the regulation and néeiisitig department, or a local 
government that is carrying out those duties, shall not issue any permit required for a contractor 
to undertake a construction contract if that contract is for an amount in excess of one hundred 
thousand dollars ($100,000) unless the contractor has ae with the file see) of compliance 
with Subsection A of this section. 


History: 1978 Comp., § 52-3-57, enacted by Laws » amended by Laws'1986, ch. 22, § 74, abide enacted new sec- 
1990 (2nd §.S.), ch. 2, § 43. tion, effective January 1, 1991, 

Repeals and reenactments, — Laws 1990 (2nd S.S.), 
ch, 2, § 48, repealed former 52-3-57 NMSA 1978, as 
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52-3-58. Locale of employment. 


A. A person's employment is principally localized .in this or another state when: 

(1) his employer has a place of business in this or such other state and he regularly works 
at or from such place of business; or 

(2) if Paragraph (1) of this subsection is not applicable, he is domiciled and spends a sub- 
stantial part of his working time in the service of his employer in this or such other state. 

B. An employee whose duties require him to travel regularly in the service of his employer in 
this and one or more other states may, by written agreement with his employer, provide that his 
employment is principally localized in this or another state, and, unless the other state refuses 
jurisdiction, the agreement shall be given effect under the New Mexico Occupational Disease Dis- 
ablement Law. 

C. As used in Sections 52-3-55 through 52-3-58 NMSA 1978: 

(1) "United States" includes only the states of the United States and the District of Colum- 
bia; 

(2) "state" includes any state of the United States, the District of Columbia or any prov- 
ince of Canada; and 

(3) "carrier" includes any insurance company licensed to write workers' Brean in- 
surance in.any state of the United States or any state or provincial fund which insures employers 
against their liabilities under an occupational disease disablement law. 


History: 1953 Comp., § 59-11-43.3, enacted by Laws 
1975, ch. 268, § 4; 1989, ch. 263, § 67. 


52-3-59. Reciprocal Pdodgriitiol of extra-territorial coverage with other 
jurisdictions. 


For the purpose of effecting mutually satisfactory reciprocal arrangements with other states re- 
specting extra-territorial jurisdictions; the employment security division of the labor department 
is empowered to promulgate special and general regulations not inconsistent with the provisions 
of the New Mexico Occupational Disease Disablement Law and, with the approval of the governor, 
to enter into reciprocal agreements with appropriate boards, commissions, officers or agencies of 
other states having jurisdiction over workers' compensation claims. 


History: 1953 Comp., § 59-11-43.5, enacted by Laws 
1975, ch. 268, § 5; 1989, ch. 263, § 68. 


52-3-60. Offset of unemployment compensation benefits. 


A. No total disablement benefits shall be payable under the New Mexico Occupational Disease 
Disablement Law for any weeks in which the disabled employee has received or is receiving unem- 
ployment compensation benefits, except as provided in this section: 

B. If an employee is entitled to receive unemployment compensation benefits and would oth- 
erwise be entitled to receive total disablement benefits, the unemployment compensation benefits 
shall be primary, and the total disablement benefits shall be supplemental only, and the sum of 
the two benefits shall not exceed the amount of total disablement benefits that would otherwise 
be payable. 


History: 1978 Comp., s 52-3- 60, enacted by Laws 
1987, ch. 235, § 44. ° 


1535 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 


52-4-1 WORKERS' COMPENSATION 52-4-1 


ARTICLE 4 
Health Care Providers 
Sec. Sec. 
52-4-1. Definition; health care provider. 52-4-4, Temporary provision; rules and 2 eager 


52-4-2. Utilization review; penalties. 52-4-5. Fee schedule. 
52-4-3, Case management, 


5§2-4-1. Definition; health care provider. 


As used in Chapter 52 NMSA 1978, "health care provider" means: 

A. a hospital maintained by the state or a political subdivision of the state or any place cur- 
rently licensed as a hospital by the department of health that has: . 

(1) accommodations for resident bed patients; 

(2) a licensed professional registered nurse always on duty or call; 
(8) alaboratory; and 

(4) an operating room where surgical operations are performed; 

B. an optometrist licensed pursuant to the provisions of Chapter 61, Article ; NMSA 1978; 

C. achiropractic physician licensed pursuant to the provisions of Chapter 61, Article 4 NMSA 
1978; 

D. adentist licensed pursuant to the provisions of Chapter 61, Article 5 NMSA 1978; 

E. a physician licensed pursuant to the provisions of Chapter 61, Article 6 NMSA 1978; 

F. a podiatrist licensed pursuant to the provisions of Chapter 61, Article 8 NMSA 1978; 

G. an osteopathic physician licensed pursuant to the provisions of Chapter 61, Article 10 
NMSA 1978; 

H. a physician assistant licensed pursuant to the provisions of Section 61-6-7 NMSA 1978; 

I. acertified.nurse practitioner licensed pursuant to Section 61-3-23.2 NMSA 1978; 

J. a physical therapist licensed pursuant to the provisions of Chapter 61, Article 12, NMSA 
1978; 

K. an occupational Beet licensed pursuant to the provisions of Chapter 61, Article 12A 
NMSA 1978; 

L. a doctor of oriental in licensed pursuant to the provisions of Chapter 61, Article 14A 
NMSA 1978; 

M. an athletic trainer licensed pursuant to the provisions of Chapter 61, Article 14D NMSA 
1978; 

N. a psychologist who is duly licensed or certified in the state where the service is rendered, 
holding a doctorate degree in psychology and having at least two years of clinical experience in a 
recognized health setting, or who has met the standards of the national register of health services | 
providers in psychology; 

O. a certified nurse-midwife licensed by the board of nursing as a registered nurse and regis- 
tered with the behavioral health services division of the human services department as a certified 
nurse-midwife; 

P. apharmacist licensed pursuant to the provisions of Chapter 61, Article 11 NMSA 1978; or 

Q. any person or facility that provides health-related services in the health care industry, as 
approved by the director. 


History: 1978 Comp., § 52-4-1, enacted by Laws amendments enacted by Laws 2007, ch. 325, § 11, Laws 


1983, ch. 116, § 1; 1989, ch. 268, § 69; 1990 (2nd S.S.), 2007, ch, 327, § 1 and Laws 2007, ch. 328, § 3 are described 
ch, 2, § 49; 1993, ch. 158, § 2; 2007, ch. 325, § 11; 2007, below. To view the session laws in their entirety, see the 
ch, 327, § 1; 2007, ch. 328, § 3. 2007 session laws on NMOneSource.com. 

2007 Multiple Amendments, — Laws 2007, ch. 325, Laws 2007, ch. 328, § 3, effective June 15, 2007, added 
§ 11, Laws 2007, ch. 327, § 1 and Laws 2007, ch. 328, § 3 Subsection O. 
enacted different amendments to this section that can Laws 2007, ch. 825, § 11, effective June 15, 2007, 
be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws changed "chiropractor" to "chiropractic physician" and 
2007, ch. 328, § 3, as the last act signed by the governor, "department of health" to "human services department". 


is set out above and incorporates all amendments. The 
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Laws 2007, ch. 327, § 1, effective June 15, 2007, added 
athletic trainers to the definition of "health care provider", 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, substituted "a hospital" for "any hospital", "a 
political" for "any political", and "department of health" 
for "health and environment department"; substituted 
"Section 61-3-23.2" for "Section 61-3-14" in Subsection I; 
substituted "a doctor of oriental medicine" for "an acu- 
puncture practitioner" in Subsection L; and substituted 
"department of health" for "health and environment de- 
partment" in Subsection N. 

The 1990 (2nd S.S.) amendment, effective January 1, 
1991, rewrote this section, which formerly prohibited re- 
strictions in workers' compensation policies on choice of 
health care providers, to the extent that a detailed com- 
parison would be impracticable, 


ANNOTATIONS 


"Health care provider" is a phrase with a very spe- 
cific meaning and includes those in professions whose 
expertise would not necessarily require "scientific 
knowledge." Banks v. IMC Kalium Carlsbad Potash Co., 
2003-NMSC-026, 134 N.M. 421, 77 P.3d 1014. 

Health care provider, no NewMexico license. — 
The phrase “health care provider" used throughout the 
1987 Workers' Compensation Act is a shorthand expres- 
sion referring to licensed occupations without reference 
to the requirement of licensure in New Mexico. Coslett 
v. Third St. Grocery, 1994-NMCA-046, 117 N.M. 727, 876 
P.2d 656, cert. denied, 117 N.M. 802, 877 P.2d 1105. 

Worker is eligible to receive and have insurance 
carrier pay for services of chiropractor if the care 
was related to a compensable disability and such ser- 
vices are deemed reasonable and necessary. Salcido v. 


Transamerica Ins. Group, Inc., 1985-NMSC-002, 102 N.M. 
217, 693 P.2d 583. 

Employer's failure to provide services. — In the 
event of the employer's failure to provide services in ac- 
cordance with the statutory standard, the worker may 
seek the services of another health provider and require 
the employer to pay for such services, provided such 
treatment is related to the injury and is reasonable and 
necessary. The question of whether the employer has 
provided services in accordance with that standard is 
ordinarily a question of fact and depends on the circum- 
stances of the particular case. Bowles v. Los Lunas Schs,, 
1989-NMCA-081, 109 N.M. 100, 781 P.2d 1178, cert. de- 
nied, 109 N.M. 131, 782 P.2d 384. 

Standard for admitting expert featimany estab- 
lished by Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993), as adopted in New Mexico by State v. Al- 
berico, 1993-NMSC-047, 116 N.M. 156, 861 P.2d 192, does 
not apply to the testimony of a health care provider pur- 
suant to Section 52-1-28(B) or 52-3-32 NMSA 1978. Banks 
v. IMC Kalium Carlsbad Potash Co,, 2008-NMSC-026, 134 
N.M. 421, 77 P.3d 1014. 

Law reviews. — For case note, "Workers' Compen- 
sation Law: A Clinical Psychologist Is Qualified to Give 
Expert Medical Testimony Regarding Causation: Madrid 
v. Univ. of California, d/b/a Los Alamos National Labora- 
tory," see 18 N.M.L, Rev. 637 (1988). 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 435 to 445. 

Workers' compensation: reasonableness of employee's 
refusal of medical services tendered by employer, 72 
A.L.R.4th 905. 

99 C.J.S. Workmen's Compensation §§ 266 to 277. 


§2-4-2. Utilization review; penalties. 


A. The director shall establish a system of peer group utilization review of selected outpatient 
and inpatient health care provider services to workers claiming benefits under the Workers' Com- 
pensation Act [Chapter 52, Article 1 NMSA 1978] or the New Mexico Occupational Disease Dis- 
ablement Law [52-3-1. NMSA 1978]. Subject to the provisions of this section, the decisions issued 
pursuant to the utilization review system shall be binding on the affected health care providers, 
workers, employers, insurers and their representatives. 

B.. As used in this section, "utilization review" means an evaluation of the necessity, appropri- 
ateness, efficiency and quality of health care services provided to an injured or disabled worker 
based on medically accepted standards and an objective evaluation of the health care services 
provided. 

C. The director shall also establish a system of pre-admission review of all hospital admissions, 
except for emergency services. Utilization review shall commence within one working day of all 
emergency hospital admissions. 

D, The director may contract with an independent utilization review organization to provide 
utilization review, including peer review. 

BE. Nothing in this section shall prevent an employer from electing to provide his own utiliza- 
tion review; however, if the worker, provider or any other party not contractually bound to the 
employer's utilization review program disagrees with that employer's utilization review, then that 
worker, provider or other party shall have recourse to the workers' compensation administration's 
utilization review program. 

F, Pursuant to utilization review conducted by the director, including providing an opportunity 
for a hearing, any health care provider who pppoe excessive charges or renders inappropriate 
services shall be subject to: 

(1) a forfeiture of the right to payment for those services that are found to be excessive or 
inappropriate or payment of excessive charges; 
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(2) a fine of not less than one hundred dollars ($100) or more than one thousand dollars 
($1,000); or 

(3) -a temporary or permanent suspension of the right to provide health care services for 
workers' compensation or occupational disease disablement claims if the health care provider has 
established a pattern of violations. 


History: 1978 Comp., § 52-4-2, enacted by Laws to’ Subsections A and B of this section" following "review" 


1990 (2nd S.S.), ch. 2, § 50; 1993, ch. 193, § 8. in the second sentence, and made a minor stylistic change; 

Repeals and reenactments, — Laws 1990 (2nd §. 8.), deleted "Pursuant to the director's established system of 
ch, 2, § 50 repealed former 52-4-2 NMSA 1978, as enacted utilization review" at the beginning of Subsection 'D; de- 
by Laws 1990, ch. 65, §.1, and enacted a new section, effec- leted "as provided for in this section" at the end of Subsec- 
tive April 4, 1991. tion E; and made a minor stylistic change in sessing. F. 


The 19983 amendment, effective June 18, 1993, in Sub- 


section A, inserted "peer group" preceding "utilization", ANNOTATIONS 
substituted "provider services" for "providers", and added Law reviews. — For survey of 1990-91 workers' com- 
the second sentence; in Subsection C, deleted "However, a" pensation law, see 22 N.M.L. Rev. 845 (1992). 


at the beginning of the second sentence, deleted "pursuant 


52-4-3. Case management, 


A. The director shall establish a system of case management for coordinating the health care 
services provided to workers claiming benefits under the Workers’ Compensation Act [Chapter 52, 
Article 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 
1978]. 

B. As used in this section, "case management" means the ongoing coordination of health care 
services provided to an injured or disabled worker, including but not limited to: 

(1) developing a treatment plan to provide appropriate health care services to an injured 
or disabled worker; 

(2) systematically monitoring the treatment rendered and the medical progress of the in- 
jured or disabled worker; 

(3) assessing whether alternate health care services are appropriate and delivered in a 
cost-effective manner based on acceptable medical standards; 

(4) ensuring that the injured or disabled worker is following the prescribed health care 
plan; and 

(5) formulating a plan for return to anit 

C. The director shall contract with an independent organization to assist with the administra. 
tion of the provisions of this section. 

D. Nothing in this section shall prevent an employer from establishing his own program of 
case management; however, for the purposes of resolving choice of health care provider disputes, 
an employer or worker shall only use the program as provided by the workers' sat aaa ct ad- 
ministration, as set forth in Section 52-1-49 NMSA 1978. 


History: 1978 Comp., § 52-4-3, enacted by Laws provisions for utilization review and case management 
1990 (2nd S.S.), ch, 2, § 51. pursuant to 2-4-2 and 52-4-3 NMSA 1978. 

Repeals and reenactments. — Laws 1990 (2nd S.S.), 
ch, 2, § 51 repealed former 52-4-3 NMSA 1978, as enacted ANNOTATIONS 


by Laws 1990, ch. 65, § 2, and enacted:a new section, effec- 
tive April 1, 1991. 
Effective dates. — Laws 1990, ch. 65, § 5 made §§ 1 
and 2 of the act effective July 1,1990. ~ 
Appropriations, — Laws, 1990, ch. 65, § 3, effective 
May 16, 1990, appropriated $750,000 from the workers' 


Legislative intent requires case managers to 
be under contract. — The plain language of this sec- 
tion demonstrates that the legislature intended that a 
workers' compensation administration case manager be 
a contractor with a contract in effect. The administra- 
i 2 : } tive rules implement this intent by creating a framework 
compensation administration fund to the workers’ com- requiring case managers to be contractors who are paid 
pensation division of the labor department for expendi- as provided in the contract. Trace v. Univ. of N.M. Hosp. 
ture in the seventy-ninth fiscal year for the purpose of 2015-NMCA-083. ; 
providing for the review and other services provided pur- 
suant to 52-4-2 and 52-4-3 NMSA 1978. 

Laws 1990 (2nd §.S.), ch. 3, § 8C, effective January 1, 
1991, provided that the appropriation in Laws 1990, ch. 
65, § 8 be expended for the purpose of carrying out the 


Where case manager's sinianct with the Fvofhedis 
compensation administration to coordinate health care 
“services provided to worker expired, the workers' com- 
pensation judge was without statutory authority to or- 
der that the case manager continue providing services 
as worker's case manager in the absence of a contract 
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under the Procurement Code: Trace v. Univ. of N.M. Hosp., physician, the claimant or the claimant's counsel. Gomez 

2015-NMCA-083. __ v. Nielson's Corp., 1995-NMCA-043, 119.N.M. 670, 894 
Private case management company. — A private P.2d 1026, 

case management company hired by an insurer could not Law reviews. — For survey of 1990-91 workers' com- 

engage in ex parte contacts with the claimant's private pensation law, see 22 N.M.L. Rev. 845 (1992). 


52-4-4. Temporary provision; rules and regulations. 


A. The director shall adopt and promulgate regulations and contract with a peer review orga- 
nization pursuant to Section 52-4-2 NMSA 1978 no later than October 1, 1990. 

B. The director shall establish a baseline period of no less than six months, adjusted for sea- 
sonal variations, for the purpose of providing data for the calculations required pursuant to Sub- 
section C of this section no later than January 1, 1991. 

C. For the one-year period ending December 31, 1991, the director shall issue a report concern- 
ing the results of the utilization review program as provided in Section 52-4-38 NMSA 1978 no later 
than December 1, 1992. If the director determines that based on such data the program has not 
resulted in a ten percent reduction in the utilization and cost of services subject to the utilization 
program, he shall have the authority to adopt and promulgate regulations, after notice and public 
hearings, to establish schedules of maximum charges for fees that are payable to health care pro- 
viders as defined in Section 52-4-1 NMSA 1978. Such schedules shall be annually revised. 

D. For the purposes of calculating the percentage as provided in Subsection C of this section, a 
comparison of both baseline and utilization program data shall be performed. Factors that shall be 
considered include, but are not limited to: 

(1) severity and frequency of illness or injury; 

(2) average length of stay of hospitalization; 

(3) number of admissions per one hundred workers' compensation claims; 

(4) number of services provided per one hundred workers' compensation claims; and 

(5) factors that may affect the utilization and cost of medical services provided under the 
Workers' Compensation Act yf Ba pier 52, Article 1 NMSA 1978]. 


History: Laws 1990, ch. 65, § 4. Effective dates. — Laws 1990, ch. 65 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 16, 1990. 


52-4- 5. Fee schedule. 


A. The director shall adopt and promulgate regulations establishing a schedule of maximum 
charges as deemed necessary for treatment or attendance, service, devices, apparatus or medicine 
provided by a health care provider. The rates in the schedules of maximum charges shall not fall 
below the sixtieth percentile or above the eightieth percentile of current rates for health care pro- 
viders. In determining current rates for health care providers, the director shall utilize a variety 
of health care provider charges, including the charges of those providers serving low income, medi- 
care and medicaid patients. 

B. A health care provider shall be paid his usual and customary fee for services rendered or the 
maximum charge established pursuant to Subsection A of this section, whichever is less. However, 
in no case shall the usual and customary fee exceed the maximum charge allowable. 

C. The fee schedule shall be revised annually by the director. 

D. No amount in excess of the amount required by Subsection B of this section for a ser- 
vice shall be paid by the employer, the employer's insurer, the worker, a representative of the 
worker or any other person to a health care provider for rendering that service in connection 
with an injury or disablement within the purview of the Workers' Compensation Act [Chap- 
ter 52, Article 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52- 
3-1 NMSA 1978]. 

E. If it is determined by the person primarily responsible for payment that the charges of a 
health care provider exceed the amount established pursuant to Subsection B of this section or 
that a health care provider over-utilized or otherwise rendered or ordered inappropriate health 
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care or health care services, and payment is withheld on those grounds, the health care provider 
may appeal to the director regarding that determination. The director shall establish by regula- 
tion procedures for an appeal by a health care provider. ; : 

F. The director shall establish an advisory committee that shall: 

(1) be appointed and serve at the pleasure of the director; 

(2) consist of members,.a majority of whom represent health care providers; 

(3) reflect the diversity of authorized licensed health care providers available for workers' 
compensation and occupational disease disablement cases; 

(4) assist in establishing the schedules of maximum charges under Subsection A of this 
section for any fees that are payable to health care providers; | 

(5) assist the director in adopting regulations for employers’ utilization review procedures 
and the establishment and conduct of utilization review boards; and 

(6). report its findings, upon request, to the director and the advisory council on workers’ 
compensation. 

G.. The schedule of maximum charges specified in ia section shall not all to hospital 
charges. The director shall establish a separate schedule of maximum charges for hospital charges 
no later than April 1, 1991. 

H, Nothing in this section shall prevent an employer from contracting with a health care pro- 
vider for fees less than the maximum charges allowable. 


History: 1978 Comp,, § 52-4-5, enacted by Laws than January 1, 1992, after review, notice and public hear- 
1990 (2nd S.S.), ch. 2, § 52; 1993, ch. 1938, § 9. ing."; and made a minor stylistic change in Subsection E. 
The 1993 amendment, effective June 18, 1998, in 


Subsection A, substituted the present last sentence for ANNOTATIONS 
the former last sentence, which read "The regulations Law reviews. — For survey of 1990-91 workers' com- 
adopted under this subsection shall be adopted not later pensation law, see 22 N.M.L. Rev. 845 (1992). 


ARTICLE 5 


Workers' Compensation Division 


Sec. : Sec. 
52-5-1. Purpose. 52-5-10. Enforcement of payment in default. 
§2-5-1.1. Short title. 52-5-11. Minors and incompetents. 
52-5-1.2. Workers' compensation administration created. 52-5-12. Payment; periodic or lump sum; settlement. 
52-5-1.3. Enforcement bureau. 52-5-13. Approval of lump sum settlement by workers’ 
52-5-1.4. Ombudsman program. ' compensation judge. 
52-5-2. Director; appointment; employees; workers' com- 52-5-14. Order of approval. 

pensation judges. 52-5-15. Awards; provisions. 
52-5-8. Reports; data gathering. 52-5-16. Physical examination of worker; statements re- 
§2-5-4. Authority to adopt rules, regulations and fee garding dependents, 

schedules. ; §2-5-17. Subrogation. : 
52-5-4.1. Qualifications to be a self-insurer; certification; 52-5-18. Limitation on filing claims. 

application; fee. 52-5-19. Fee for funding administration; workers' com- 
52-5-5. Claims; informal conferences, | ‘pensation administration fund created. 
52-5-6. Authority of the director to conduct hearings. 52-5-20. Notification to employer; penalty. 
52-5-7. Hearing procedure. 52-5-21. Administration records confidentiality; autho- 
§2-5-8. Judicial review of decision by workers’ compensa- rized use. 

tion judge. 52-5-22. Accident.and payment reports; penalties. 
52-5-9. Application for modification of compensation or- 

der, 


52-5-1. Purpose. 


It is the intent of the legislature in creating the workers' compensation administration that the 
laws administered by it to provide a workers’ benefit system be interpreted) to assure the quick 
and efficient delivery of indemnity and medical benefits to injured and disabled workers at:a rea- 
sonable cost to the employers who are subject to the provisions of the Workers' Compensation Act 
[Chapter 52; Article 1 NMSA 1978] and the New Mexico Pemnatinnsl Disease Disablement Law 
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[52-3-1 NMSA 1978]. It is the specific intent of the legislature that benefit claims:cases be decided 
on their merits and that the common law rule of "liberal construction" based on the supposed "re 

medial" basis of workers' benefits legislation shall not apply in these cases. The workers’ benefit 
system in New Mexico is based on a mutual renunciation of common law rights and defenses by 
employers and employees alike. Accordingly, the legislature declares that the Workers' Compen- 
sation Act and the New Mexico Occupational Disease Disablement. Law are not remedial in any 
sense and are not to be given a broad liberal construction in favor of the claimant or employee on 
the one hand, nor are the rights and interests of the employer to be favored over those of the em- 
ployee on the other hand. 


History: 1978 Comp., § 52-5-1, enacted by Laws The legislature's rejection of the rule of liberal construc- 
1987, ch. 342, § 30; 1989, ch. 263, § 70; 1990 (2nd S.S.), tion of the Workers' Compensation Act in favor of workers 
ch. 2,§ 53. does not preclude adoption of the traveling-employee rule. 

Repeals and reenactments. — Laws 1987, ch. 342, Ramirez v. Dawson Prod. Partners, Inc., 2000-NMCA-011, 
§ 30 repealed former’ 52-5-1 NMSA 1978, as enacted by 128 N.M. 601, 995 P.2d 1043. 

Laws 1986, ch. 22, § 27, relating to creation of workmen's This section is a prospectively applicable statement of 
compensation administration, effective July 1,1987,and . legislative intent that neither attempts nor purports to 
enacted a new 52-5-1 NMSA 1978." retroactively dismantle established workers’ compensa- 

Cross references. — For authority to establish work- tion case law enunciated under the rule of liberal construc- 
ers' compensation division, see N.M. Const., art. III, § 1. tion. Garcia v. Mt, Taylor Millwork, Inc., 1989-NMCA-100, 

The 1990 (2nd S.S.) amendment, effective January 1, 111 N.M. 17, 801 P.2d 87, cert. denied, 110 N.M. 282, 795 
1991, substituted "administration" for "division of the la- P.2d 87. 
bor department'" near the beginning of the first sentence. This section is a prospective statement of legislative in- 

Appropriations, — Laws 1990, ch. 65, § 3, effective tent which leaves intact the premises exception to the go- 
May 16, 1990, appropriated $750,000 from the workers' ing and coming rule adopted in Dupper v. Liberty Mut. Ins. 
compensation administration fund to the workers’ .com- ,, Co;, 1987-NMSC-007, 105 N.M, 5038, 734 P.2d 748. Garcia 
pensation division of the labor department for expendi- v, Mt. Taylor Millwork, Inc,, 1989-NMCA-100, 111 N.M. 
ture in the seventy-ninth fiscal year for the purpose of 17, 801 P.2d 87, cert. denied, 110 N.M. 282, 795 P.2d 87. 
providing for the review and other services provided pur- The decision in this case comports with the legislative 
suant to 2-4-2 and 2-4-3 NMSA 1978. intent expressed in this section. Jackson v. K & M Constr., 

2004-NMCA-082, 136 N.M, 94, 94 P.3d 837, cert. denied, 
ANNOTATIONS _ 2004-NMCERT-007, 136 N.M. 452, 99 P.3d 1164. 


All claims to be filed with division. — All claims, 
regardless of when the injury or death may have occurred, 
shall be filed with the workmen's (workers') compensation 


Constitutionality. — This section is a statement of 
legislative intent; legislature didnot intend the courts to 
disregard precedent by applying a liberal construction, ie ; : aE 
and Mreratore this Sr titee veg violate the constitu- administration (now the workers' compensation division). 
tional doctrine of separation of powers. Benavides v. East- Wylie Corp. v. Mowrer, 1986-NMSC-075, 104 N.M. 751, 
ern N.M. Med, Ctr, 2014-NMSC-087, rev'g No. 32,450, 726 P.ad 1381: ‘ 
mem. Op. (N.M. Ct. App, Mar. 25, 2013) (non-precedential), Law reviews. — For case note, "WORKERS' COM- 

Workers' Compensation Act fulfills its purpose PENSATION LAW: A Clinical Psychologist Is Qualified 
through a bargain in which an injured worker gives up to Give Expert Medical Testimony Regarding Causation: 
his or her right to sue the employer for damages in return Madrid v. Univ. of California, d/b/a Los Alamos National 
for an expedient settlement covering medical expenses Laboratory," see 18 N.M.L, Rev. 637 (1988). 
and wage benefits, while the employer gives up her de- For annual survey of New Mexico Workers' Compensa- 
fenses in return for immunity'from a tort claim. Morales tion Law, see 20 N.M.L. Rev. 459 (1990)... ' 

v. Reynolds, 2004-NMCA-098, 136 N.M. 280, 97 P.3d 612, For note, "Workers' Compensation Law - Bad Faith Re- 
cert. denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d fusal of an Insurer To Pay Workers' Compensation Ben- 
197, oat 1 Ree Te Anne Insurance Company," see 20 

Legislative intent. — This section calls for a balanced om 

and evenhanded construction of the Workers' Compensa- Am, Jur, 2d, A.L.R. and C.J.S, references, — 82 Am. 


af Jur, 2d Workers! Compensation §§ 55 to 58. 
ren NM LOO TEE ROM ee Fn PPR BN ek 100 C.J.S. Workmen's Compensation §§ 369 to 377. 


5§2-5-1.1. Short title. 


Chapter 52, Article 5 NMSA 1978 [except 52-5-22 NMSA 1978] may be cited as the "Workers' 
Compensation Administration Act". 


History: Caws 1990 ond S.S.), ol. 2,8 61. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 


Compiler's notes. — Section 52-5-22 NMSA 1978 was. made Laws 1990 (2nd §.8.), ch, 2, § 61 effective January 1, 
not enacted as part of the Workers' Compensation Admin- 1991, 
istration Act, but was compiled there for the convenience 
of the user. 
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52-5-1.2 


WORKERS! COMPENSATION 


52-5-1.4 


§2-5-1.2.. Workers' compensation administration created. 


There is created as an entity of state government the "workers' compensation administration". 


History: Laws 1990 (2nd S.S.), ch. 2, § 62; 2003, ch. 
259, § 8. 

The 2003 amendment, effective June 20, 2003, de- 
leted provisions following "workers' compensation admin- 
istration" which related to the administrative attachment 
to the labor department. 


ANNOTATIONS 


No jurisdiction over claims between insurers. — 
The workers' compensation administration does not have 
jurisdiction over a controversy between workers' com- 
pensation insurers that has no effect on the rights of the 
worker. Jones v. Holiday Inn Express, 2014-NMCA-082. 

Where worker sustained a back injury; thirteen days 
before the accident, the employer changed worker's com- 
pensation carriers from plaintiff to defendant; unaware 
of the change, the employer's manager gave notice to 


plaintiff of worker's claim for benefits; without research- 
ing whether the employer was insured through plaintiff, 
plaintiff accepted the claim and began paying benefits to 
worker; plaintiff also erred by miscalculating the amount 
of benefits which gave worker 700 weeks instead of 500 
weeks of benefits; when plaintiff discovered the error, 
plaintiff filed a complaint with the workers’ compensa- 
tion administration requesting that the workers’ com- 
pensation judge order defendant to pay future benefits to 
worker and to reimburse the benefits paid by plaintiff, the 
workers’ compensation administration lacked jurisdiction 
over the controversy because the controversy did not in- 
volve or affect worker's claim for compensation. Jones v. 
Holiday Inn Express, 2014-NMCA-082. 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992). 


52-5-1.3. Enforcement bureau. 


A. There is created in the workers' compensation administration an "enforcement bureau". 

B. The enforcement bureau shall investigate to determine whether any fraudulent conduct 
relating to workers' compensation is being practiced. The enforcement bureau shall refer to an 
appropriate law enforcement agency any finding of fraud. For any claim pending in the adminis- 
tration, the enforcement bureau shall also bring its findings to the attention of the workers' com- 
pensation judge assigned to that claim. 

C, For the purposes of this section, "fraud" includes the intentional misrepresentation of a ma- 
terial fact resulting in workers' compensation or occupational disablement coverage, the payment . 
or withholding of benefits or an attempt to obtain or withhold benefits. The intentional misrep- 
resentation of a material fact may occur through the conduct, practices, omissions or representa- 
tions of any person. Any person found guilty of committing fraud shall be sentenced pursuant to 
the provisions of Section 30-16-6 NMSA 1978 and the provisions of the Criminal Sentencing Act 
[Chapter 31, Article 18 NMSA 1978]. 


History: Laws 1990 (2nd S.S.), ch. 2, § 63; 2013, ch. 
134, § 5. 

The 2013 amendment, effective July 1, 2013, replaced 
the safety and fraud division of the worker's compensation 
administration with an enforcement: bureau; in the title, 
deleted "safety and fraud division" and added "enforce- 
ment bureau"; in Subsections A and B, deleted "safety and 
fraud division" and added "enforcement bureau"; deleted 
former Subsection B, which required the safety and fraud 


employers; deleted former Subsection C, which required 
extra-hazardous employers to obtain a safety consultation 
from the safety and fraud division; and deleted former 
Subsection D, which required extra-hazardous employers 
to formulate an accident prevention plan. 


ANNOTATIONS 


Law reviews. — For survey of 1990-91 workers' com- 


ti .M.L. 4 R 
division to develop a program to identify extra-hazardous PEnBS OH. AW AGS 24 NMR Paar eaS 


52-5-1.4. Ombudsman program. 


A. The director shall establish an ombudsman program to assist injured or disabled workers, 
persons claiming death benefits, employers and other persons in protecting their rights and ob- 
taining information available under workers’ compensation and ed US disease disablement 
laws. 

B. An ombudsman shall meet with or otherwise provide information to injured or disabled work- 
ers, investigate complaints and communicate with employers, insurance carriers and health care 
providers on behalf of injured or disabled workers. An ombudsman shall otherwise assist unrepre- 
sented claimants, employers and other parties to enable them to protect their rights in the work- 
ers' compensation and occupational disease disablement system. At least one specially qualified 
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52-5-2 WORKERS' COMPENSATION DIVISION 52-5-2 


employee in each location that the administration has an office shall be designated by the director 
as an ombudsman, and duties described in this section shall be that person's primary responsibility. 
The director may designate additional ombudsmen and assign them as the director deems appropri- 
ate. 

C. An ombudsman need not be an attorney but shall demonstrate familiarity with workers' 
compensation and occupational disease disablement laws. 

D, An ombudsman shall not be an advocate for any person and shall restrict ombudsman's ac- 
tivities to providing information and facilitating communication. An ombudsman shall not assist 
a claimant, employer or any other person in any proceeding beyond the informal conference held 
pursuant to Section 52-5-5 NMSA 1978. 

K. Each employer shall notify the employer's employees of the ombudsman service in a man- 
ner prescribed by the director. The notice shall include the posting of a notice in one or more 
conspicuous places. The director shall also describe clearly the availability of the ombudsmen on 
the first report of accident form required under Section 52-1-58 NMSA 1978, or the first report of 
disablement form required under Section 52-3-51 NMSA 1978, 


History: Laws 1990 (2nd S.S.), ch. 2, § 64; 2004, ch. The 2004 amendment, effective July 1, 2004, amended 
118, § 1; 2013, ch. 184, § 6. Subsection C to change the period of ineligibility for serv- 

The 2013 amendment, effective July 1, 2013, allowed ing in another position in the administration from five 
an ombudsman to hold another position in the workers' years to one year. 


compensation administration upon leaving the position of 
ombudsman; and in Subsection C, deleted the former sec- 
ond sig eet ee an ombudsman ineligible to hold Law reviews. — For survey of 1990-91 workers’ com- 
anot. er position in the workers compensation administra- pensation law, see 22 N.M.L. Rev. 845 (1992). 

tion for one year after leaving the position of ombudsman. 


ANNOTATIONS 


52-5-2. Director; appointment; employees; workers' compensation 
judges. 


A. The workers' compensation administration shall be in the charge of a director, who shall be 
appointed by the governor for a term of five years with the consent of the senate. The appointed di- 
rector shall serve and have the authority of that office during the period of time prior to final action 
by the senate confirming or rejecting the appointment, The appointment shall be made on the basis 
of administrative ability, education, training and experience relevant to the duties of the director. 
Upon the expiration of the term, the director shall continue to serve until the successor is appointed 
and qualified. Before entering upon the duties, the director shall subscribe to an oath to faithfully 
discharge the duties of the office. The director shall devote full time to the duties of the office. 

- B. The director shall appoint necessary workers' compensation judges. Workers' compensation 
judges shall not be subject to the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 
1978] except as provided by Subsection C of this section. Workers' compensation judges shall be 
appointed for an initial term of one year and shall be compensated at a rate equal to ninety per- 
cent of that of district court judges. Ninety days prior to the expiration of a workers' compensation 
judge's term, the director shall review his performance. If approved by the director, the workers' 
compensation judge may be reappointed to a subsequent five-year term. 

C. Workers' compensation judges shall be lawyers licensed to practice law in this state and 
shall have a minimum five years' experience as a practicing lawyer. They shall devote their entire 
time to their duties and shall not engage in the private practice of law and shall not hold any other 
position of trust or profit or engage in any occupation or business interfering with or inconsistent 
with the discharge of their duties as workers’ compensation judges. A workers' compensation judge 
shall be required to conform to all canons of the code of judicial conduct as adopted by the supreme 
court, except canon 21-900 of that code. Violation of those canons shall be exclusive grounds for 
dismissal prior to the expiration of his term, Any complaints against a workers' compensation 
judge shall be filed with the state personnel board, which shall report its findings to the director. 

D,. Workers' compensation judges shall have the same immunity from liability for their adjudi- 
catory actions as district court judges. , 
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History: Laws 1986, ch. 22, § 28; 1987, ch. 235, § 46; jurisdiction over a controversy between workers’ com- 
1987, ch. 342, § 31; 1989, ch. 263, § 71; 1990 (2nd S.S.), pensation insurers that-has no effect on the rights of the 
ch, 2, § 54; 2004, ch. 118, § 2. : worker. Jones v. Holiday Inn Express, 2014-NMCA-082, 

The 2004 amendment, effective July 1, 2004, deleted - Where worker sustained a back injury; thirteen days 
in Subsection A "The director's salary shall be equal to before the accident, the employer changed worker's com- 
ninety-five percent of that.of district court judges." This pensation carriers from plaintiff to defendant; unaware 
sentence was amended to change "district court judges" to of the change, the employer's manager gave notice to 
"court of appeals judges", however, the governor line-item ~~ plaintiff of worker's claim for benefits; without research- 
vetoed the entire sentence and a four thousand four hun- ing whether the employer was insured through plaintiff, 
dred forty-six:dollar appropriation. plaintiff accepted the claim and began paying benefits to 

The 1990 (2nd S.S.) amendment, effective January ip worker; plaintiff also erred by miscalculating the amount 
1991, in Subsection A, substituted "administration" for of benefits which gave worker'700 weeks instead of 500 
"division" near the beginning of the first sentence and weeks of benefits; when plaintiff discovered the error, 
added the last sentence; in Subsection B, deleted language plaintiff filed a complaint with the workers’ compensa- 
regarding the appointment of workers' compensation tion administration requesting that the workers' com- 
judges between September 1, 1986 and April 1,'1987, and pensation judge order defendant to pay future benefits to 
substituted "equal to” for "not more than"; and in Subsec- worker and to reimburse the benefits paid by plaintiff, the 
tion C, substituted "all canons of" for "canons 1, 2,3, 4, 5, workers' compensation administration lacked jurisdiction 
and 7 of", "except Canon 21-900 of that code. Violation" over the controversy because the controversy did not in- 
for "and violation", and the final sentence for language re- volve or affect worker's claim’ for compensation. Jones v. 
garding dismissal of judges, Holiday Inn Express, 2014-NMCA-082. 


Aworkers' compensation judge pro tem may be. ap- 
pointed by the director under statutory and constitutional 
authority. Carrillo. v.. Compusys, Inc., 1997-NMCA-003, 
122 N.M. 720, 930 P.2d 1172. 


ANNOTATIONS 


No jurisdiction over claims between insurers, — 
The workers' compensation administration does not have 


52-5-3. Reports; data gathering. 


A. The intent of this section is to allow the director to gather data and conduct studies to 
evaluate the workers' compensation and occupational disease disablement system in New Mexico. 
This includes evaluating the benefits structure and the costs incurred under each version of the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] and the New Mexico Occupational 
Disease Disablement Law [52-3-1 NMSA 1978]. To this end, the director shall establish baseline 
data against which to assess the changes in the law. 

B. The director shall independently evaluate insurance industry data pertaining to workers' 
compensation and occupational disease disablement claims and payments, as well as other infor- 
mation the director believes to be necessary and relevant.to a thorough evaluation of the system's 
effectiveness. In addition to data generated by insurance industry representatives and organiza- 
tions, the director shall collect data from employers, claimants and other relevant parties. | 

C. Unless otherwise provided by law, the director shall have access to insurance industry infor- 
mation that contains workers' compensation and occupational disease disablement claim data’ as 
the director determines is necessary to carry out the provisions of this section. . 

D. The director shall have access to files and records of: 

(1) the workforce solutions department that pertain to: 
(a) the name and number of employees reported by employers; 
(b) employers' mailing addresses; 
(c) federal identification numbers; and 
(d) general wage information; ~ 
(2) the office of superintendent of insurance that pertain to: 
(a) historical insurance classification rates and total premiums paid during given pe- 
riods of time; 
(b) insurers licensed to underwrite casualty insurance; and 
(c) records of group self-insurers; 
(3) the human services department that include names, addresses and other identifying 
information of recipients of benefits and services pertaining to income support; 
(4) the taxation and revenue department that identify employers paying workers’ compen- 
sation assessments in accordance with Section 52-5-19 NMSA 1978; and 
(5) the motor vehicle division of the taxation and revenue ‘department that pertain to the 
identity of licensed drivers and the ownership of motor vehicles. 
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E. Information that is confidential under state law shall be accessible to the director and shall 
remain confidential. ° | 

F, The director shall prepare an annual report. The director shall publish in that report and 
in other reports as the director deems appropriate such statistical and informational reports and 
analyses based on reports and records available as, in the director's opinion, will be useful in in- 
creasing public understanding of the purposes, effectiveness, costs, coverage and administrative 
procedures of workers' compensation and in providing basic information regarding the occurrence 
and sources of work injuries or disablements to public and private agencies engaged in industrial 
injury prevention activities. The reports shall include information concerning the nature and fre- 
quency of injuries and occupational diseases sustained and the resulting benefits, costs and other 
factors that are important to furthering the intent of this section. : 


History: Laws 1986, ch. 22, § 29; 1987, ch. 342, § 32; The 1990 (2nd S.S.) amendment, effective January 1, 
1989, ch. 263,.§ 72; 1990 (2nd S.S.), ch. 2, § 55; 2003, ch. 1991, added "data gathering" to the catchline; added Sub- 
259, § 9; 20138, ch. 74, § 5. sections A to HE; designated the preexisting text as Sub- 

The 2018 amendment, effective March 29, 2013, gave section F, substituting therein "shall prepare an annual 
the director access to the files and records of the superin- report. He shall publish in that report and in other re- 
tendent of insurance; and in Paragraph (2) of Subsection ports as he deems appropriate such statistical" for "shall 
D, at the beginning of the sentence, after "the", added "of- prepare and publish such statistical", deleting "and voca- 
fice of superintendent of" and after "insurance", deleted tional rehabilitation" following "compensation", inserting 
"division of the public regulation commission". "or disablements", and adding the final sentence. 


The 2003 amendment, effective June 20, 2008, sub- ' 
stituted "division of the public regulation commission" ANNOTATIONS 
for "department" near the middle of Subsection D(2); and Law reviews. — For survey of 1990-91 workers' com- 


added Subsection D(5). pensation law, see 22 N.M.L. Rev. 845 (1992). 


52-5-4. Authority to adopt rules, regulations and fee schedules. 


A. The director is authorized to adopt reasonable rules and regulations, after notice and 
public hearing, for effecting the purposes of the Workers' Compensation Act [Chapter 52, Ar- 
ticle 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 
1978]. All rules and regulations shall be published upon adoption and be made available to the 
public and, if not inconsistent with law, shall be binding on the administration of the Workers' 
Compensation Act or the New Mexico Occupational Disease Disablement Law. All rules and 
regulations adopted shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 
NMSA 1978]. 

B. Such rules and regulations shall include provisions for procedures in the nature of confer- 
ences or other techniques to dispose of cases informally or to expedite claim adjudication, narrow 
issues and simplify the methods of proof at hearings. 

C. The director shall promulgate and enforce schedules of reimbursement for such nonprofes- 
sional services as providing testimony and depositions, the production of records or the completion 
of medical capacity forms to health care providers as defined in Section 52-4-1 NMSA. 1978 as he 
deems appropriate and necessary in the administration of the Workers' Compensation Act or the 
New Mexico Occupational Disease Disablement Law. 

D. The director shall adopt rules for, approval and establishment of controlled insurance plans, 
including performance standards compliance enforcement. In an advisory role only to participate 
in the rulemaking process, the director shall provide for the participation of: 

(1) general contractors; 
(2) subcontractors; 

(3) organized labor; 

(4) municipalities; 

(5) counties; and 

(6) business. 


History: Laws 1986, ch. 22, § 30; 1989, ch. 263, § 73; The 2003 amendment, effective June 20, 2003, de- 
2003, ch. 263, § 3. leted "Such rules and regulations shall include provi- 
i sions for procedures in the nature of conferences or other 
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52-5-4.1 


techniques to dispose of cases informally or to expedite . 


claim adjudication, narrow issues and simplify the meth- 
ods of proof of hearings" following the first sentence in 
Subsection A; and added Subsection D. 


ANNOTATIONS 


Requirement that rules and regulations be defi- . 


nite and certain. — Rules and regulations adopted by 


the workers' compensation administration pursuant to — 
this section should be definite and certain so the parties”, .; 


WORKERS' COMPENSATION: 52-5-5 


know’ what is expected. of them, Rodriguez v. El Paso Elec. 

Co., 1992-NMCA-042, 113 N.M. 672, 831 P.2d 608. 
Award of prejudgment interest allowed. — Sec- 

tion 56-8-4B NMSA 1978 (award of prejudgment interest) 


;, does not-apply to, decisions made pursuant to the Occu- 


pational Disease Disability Law. However, such interest 
is allowed under Workers' Compensation Division Rules, 
WCD 89-4(V)(A)(8) (ow NMAC 11.4.4.13), promulgated 
under this section. Bryant v. Lear Siegler Mgmt. Servs, 
Corp., 1993-NMCA-052, 115 N.M. 502, 853 P.2d 753, cert. 
denied, 115 N. M. 535, 854 P.2d 362. 


52-5-4.1. Qualifications to be a = banistee esac btn Meno 


application; fee. 


A. The director shall adopt rules and regulations to determine the qualifications necessary to 
be a self-insurer. To qualify to be a self-insurer, a private employer must show to the satisfaction of 
the director that the employer is financially solvent and that providing workers' compensation and 
occupational disease disablement: insurance coverage is unnecessary. The director shall consider 
the employer's financial ability to pay promptly workers' compensation and occupational disease 
disablement benefits and assessments that may be imposed under the pelringurers. Guarantee 
Fund Act. 

B. The director shall certify each private employer who qualifies to be a doPtiisutee 

C. Each application for certification as a self-insurer shall be accompanied by payment of a fee 
not to exceed one hundred fifty dollars ($150). The fee shall be set by the director as necessary to 
cover the administrative costs of evaluating the applicants’ qualifications. The fee shall be depos- 
ited in the workers' compensation administration fund. 

D. Any employer formerly certified as a self-insurer who ceases to be certified may not dab: 
again for certification until three years after certification ceases. 


History: Laws 1990 (2nd S§.S.), ch. 3, § 6. 
Effective dates. — Laws 1990 (2nd '8.S.), ch. 3, § 10 
made Laws 1990 (2nd §S.S.), ch. 3, § 6 effective January .E 


Compiler's: notes. — For the Self-Insurers' Guaran- 
tee Fund Act, see 52-8-1 NMSA 1978 and compiler's notes 
thereto. 


1991, 


52-5-5. Claims; informal conferences. 


A. When a dispute arises under the Workers’ Compensation Act [Chapter 52, Article 1 NMSA 
1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978], any party 
may file a claim with the director no sooner than thirty-one days from the date of injury or the oc- 
currence of the disabling disease. The director shall assist workers and employees not' pi age ae 
by counsel in the preparation of the claim document. 

B. The director shall prepare a form of claim, which shall be Available to all parties. The claim 
shall state concisely in numbered paragraphs the questions at issue or in dispute that the claim- 
ant expects to be determined with sufficient particularity that the responding or opposing party 
may be notified adequately of the claim and its basis, including, if applicable, the ‘specific benefit 
that is due and not paid. 

C. Upon receipt, every claim shall be evaluated by the director or the director's designee, who 
shall then contact all parties and attempt to informally resolve the dispute. Within sixty days after 
receipt of the claim, the director shall issue recommendations for resolution and serve the parties 
with a copy. Within thirty days of receipt of the recommendation of the director, each party shall 
notify the director on a form provided by the director of the acceptance or rejection of the recom- 
mendation. A party failing to notify the director waives any right to reject the recommendation 
and is bound conclusively by the director's recommendation unless, upon application made to the 
director within thirty days after the foregoing deadline, the director finds that the party's failure 
to notify was the result of excusable neglect. If either party makes a timely rejection of the direc- 
tor's recommendation, the claim shall be assigned to a workers' compensation judge for hearing. 
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52-5-5 


WORKERS' COMPENSATION DIVISION 


52-5-5 


D. Each party to a dispute shall have a peremptory right to disqualify one workers' compensa- 


tion judge; provided that: 


(1). the employer and ins employer's insurer shall constitute a single party for purposes of 


this subsection; 


(2) this peremptory didht to disqualify one worker's ahaha cide judge shall not apply 
to the judge appointed pursuant to Section 52-1-49 NMSA 1978 to render a decision within seven 
days on a request for a different health care provider; and 

(3) no party shall be required to disqualify a workers' compensation judge until a judge 


has been assigned to a case. 


_ History: Laws 1986, ch. 22, § 31; 1987, ch. 235, § 47; 
pit ch. 263, § 74; 1993, ch. 198, § 10; 2018, ch. 134, 
an 
The 2013 amendment, effective July 1, 2018, allowed 

the workers' compensation administration to serve par- 
ties in formats in addition to certified mail; and in Subsec- 
tion C, in the second sentence, after ' ‘resolution and", de- 
leted "provide" and added "serve" ‘and after "with a copy" 
deleted "by certified mail, return receipt requested". 

The 1993 amendment, effective June 18, 1993, in Sub- 
section D, added’ the Paragraph (1) designation and made 
a minor stylistic change in Paragraph (1), and added 
Paragraphs (2) and (3). 


ANNOTATIONS 


Modification of resolution. — A party may petition 
a workers' compensation judge to modify a binding rec- 
ommended resolution within the two-year time period 
provided by statute, so long as the party's application is 
based on one of the statutorily enumerated grounds. Hi- 
dalgo v. Ribble Contracting, 2008-NMSC-028, 144 N.M. 
117, 184 P.3d 429. : 

Jurisdiction over Indians. — Where worker was 
injured during the course of worker's employment by an 
Indian tribe at a ski run that was operated by the Indian 
tribe and the ski run was. located on federal, not tribal 
land; the Indian tribe did not waive sovereign immunity 
by operating the ski run off tribal land, the location of the 
ski run off tribal land did not confer jurisdiction to the 
state, and the workers' compensation judge lacked subject 
matter jurisdiction of worker's claim, Antonio v, Inn of the 


Mountain Gods Resort & Casino, 2010-NMCA-077, 148 | 


N.M. 858, 242 P.3d 425, cert. denied, 2010-NMCERT-007, 
148 N.M. 610, 241 P.3d 611, 
Filing in improper venue. — The one-year statute of 
limitations under this section was satisfied by the diligent 
filing of the complaint, although it was.in an improper 
venue. The statutory period was tolled during the pen- 
dency of the action, including the time consumed on ap- 
peal. Bracken v. Yates Petroleum: Corp., 1988-NMSC-072, 
107 N.M. 468, 760 P.2d 155 (decided under prior law). 
Time limit. — The language of Subsection C indicates 
a legislative intent that a time limit exist on the authority 
of the director to vacate or modify a recommended disposi- 
tion, thus requiring (1) a showing of good cause, and (2) 


that the motion for reconsideration was made within 30 . 


days following receipt by the parties of the hearing offi- 
cer's proposed informal recommendation. Armijo v. pee 
'N Gain, 1989-NMCA-014, 108 N.M.'281, 771 P.2d 989. 

The division should not be deprived of Hbminiatiating 
jurisdiction when the issuance of recommended resolu- 
tions are delayed beyond the prescribed statutory time 
limit. Armijo v, Save 'N Gain, 1989-NMCA-014, 108 N.M, 
281, 771 P.2d 989. 

Failure of the director to comply with the legislative 
time constraints imposed by Subsection C permits the 
parties to either waive,any delay in the rendition of the 
informal resolution and await the recommended resolu- 
tion or, if no informal resolution has been filed after the 


expiration of the 60-day period, to invoke its rights to a 
prompt hearing on the merits before a hearing officer 
without further delay and without the necessity of await- 
ing the issuance of an informal settlement recommenda- 
tion. Armijo v. Save 'N Gain, 1989-NMCA-014, 108 N.M. 
281, 771 P.2d 989. 

Relief from mistake. — Subsection C of this section 
provides the exclusive procedure for obtaining relief from 
the binding effect of an accepted recommended resolution 
on the grounds of mistake. Medina v. Hunemuller Constr, 
Inc. , 2005-NMCA-123, 138 N.M. 472, 122 P.3d 839, 

Failure to timely respond to recommended reso- 
lution. — Examination of Subsection C of this section in 
context with the act as a whole indicates that the legisla- 
ture intended that a party's failure to timely respond to a 
recommended resolution would preclude a later attempt 
to contest the recommended resolution for mistake, inad- 
vertence, surprise or excusable neglect under Subsection 
B(2) of Section 52-5-9 NMSA 1978. Norman v. Lockheed 
Eng'g & Science Co,, 1991-NMCA-101, 112 N.M. 618, 817 
P.2d 1260. 

To the extent that the provisions of Section 52-5-5C and 

52-5-9B(2): NMSA 1978 are conflicting, the former. sec- 
tion is the more specific and governs. Norman v. Lockheed 
Eng'g & Science Co., 1991-NMCA-101, 112 N.M. 618, 817 
P.2d 1260. 
. Since respondents failed to notify the workers' compen- 
sation: judge of excusable neglect within the time limit 
specified in Subsection C of this section, they could not 
subsequently file a rejection to the recommended resolu- 
tion under the two-year time limit provided in Section 52- 
5-9 NMSA 1978. Norman v. Lockheed Eng'g & Science Co., 
1991-NMCA-101, 112 N.M. 618, 817 P.2d 1260. 

Allowing a party up to two years to assert mistake or 
excusable neglect as a basis for filing a rejection to the 
recommended resolution would make a nullity of the time 
limits in Subsection C of this section. Norman.v. Lockheed 
Eng'g & Science Co., 1991-NMCA-101, 112 N.M. 618, 817 
P.2d 1260, 

Time limits for modifications. — A party who fails 
to file a response to a recommended resolution is gov- 
erned by the time limits of Subsection C when seek- 
ing to modify compensation order based on mistake or 
excusable neglect; when considering other grounds for 
modification under Section 52-5-9 NMSA 1978, exclud- 
ing mistake or excusable neglect, the two-year limitation 
period of Section 52-5-9 NMSA 1978 applies as with any 
other compensation order, Fasso v. Sierra Healthcare Ctr, 


_ 1994-NMCA-170, 119 N.M. 132, 888 P.2d 1014. 
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Since the worker sought to modify recommended work- 
er's compensation resolution on the basis of her change 
in condition, the two-year provision in Section 52-5-9B 
NMSA 1978 applied and not the shorter limitations pe- 
riod in Subsection C. Fasso v. Sierra Healthcare Ctr., 
1994-NMCA-170, 119 N.M. 132, 888 P.2d 1014. 

Time limits for relief from recommended resolu- 
tion. — Section 52-5-9 B(2) NMSA 1978 does not pro- 
vide a basis for obtaining relief from a recommended 
resolution on the basis of mistake once the time limits of 
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Subsection C of this section governing withdrawal of an 
acceptance have expired. Medina v, Hunemuller Constr, 
Inc., 2005-NMCA-123, 138 N.M. 472, 122 P.3d 839. 

Worker's burden to establish entitlement to ben- 
efits. — Although an employer filed with the administra- 
tion a petition to reduce benefits seeking a termination or 
reduction of temporary total disability benefits, it did not 
bear the burden of persuading the judge that the worker's 
benefits should be terminated or reduced. The burden was 
on the worker to establish entitlement to benefits, Gal- 
legos v. City of Albuquerque, 1993-NMCA-050, 115 N.M. 
461, 853 P.2d 163, cert. denied, 115 N.M. 535, 854 P.2d 
362. 

Initiation of claim by employer. — An employer had 
standing to initiate a worker's compensation action for 
death benefits on behalf of its employee. Eldridge v, Circle 
K Corp., 1997-NMCA-022, 123 N.M. 145, 934 P.2d 1074, 
cert. denied; 122 N.M. 808, 932 P.2d 498. 

When an employer initiated a worker's compensation 
death claim on behalf of its employee, and the employee's 
estate filed an action in district court against the employer 
for intentional wrongful acts, action on the worker's com- 
pensation claim would be deferred until the estate's ac- 
tion for intentional tort was resolved. Eldridge v. Circle K 
Corp., 1997-NMCA-022, 123 N.M. 145, 934 P.2d 1074, cert. 
denied, 122 N.M. 808, 932 P.2d 498. 

Modification of binding resolution. — A conclu- 
sively binding recommendation under this section, after 
the running of the time for contesting the recommenda- 
tion, is synonymous with and constitutes an "award" 
within the meaning of Subsection A of Section 52-5-9 
NMSA 1978. Thus, jurisdiction vests with the workers’ 
compensation judge (W.C.J.) to modify a conclusively 
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binding recommended resolution under Section 652- 
5-9 NMSA 1978, and the W.CJ. erred in concluding 
that a conclusively binding recommended resolution 
is not a "compensation order" as used in Section 52-5-9 
NMSA 1978. Norman v. Lockheed Eng'g & Science Co., 
1991-NMCA-101, 112 N.M. 618, 817 P.2d 1260. 

The grounds for modification listed in Subsection B of 
Section 52-5-9 NMSA 1978 do not permit a party to file a 
delayed response to a recommended resolution once the 
resolution has become final. Norman v. Lockheed Eng'g 
& Science Co,, 1991-NMCA-101, 112 N.M. oie. 817 P.2d 
1260. 

Disqualification of judge. — The formal Hoasee rule 
adopted by the worker's compensation administration was 
erroneously interpreted to require a worker to file a provi- 
sional challenge to an alternative worker's compensation 
judge within ten days of the initial notice of judge assign- 
ment, in anticipation of the possibility that the opposing 
party would challenge the first judge. The rule could be 
properly interpreted to permit each party to exercise a pe- 
remptory challenge within ten days of the initial notice of 
judge assignment or a subsequent notice of judge assign- 
ment, if the first judge is excused or recuses himself or 
herself. Wineman v. Kelly's Restaurant, 1991-NMCA-128, 
113 N.M. 184, 824 P.2d 324. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 82 Am, 
Jur, 2d Workers' Compensation § 488 et seq. 

100 C.J.S, Workmen's Compensation § 458 et seq. 

Law reviews. — For note, "The District Court Should 
Make the Initial Determination of Jurisdiction in Work- 
ers' Compensation Cases Involving Intentional Tort 
Claims - Eldridge v. Circle K Corp.," see 28 N.M.L. Rev. 
665 (1998). 


52-5-6. Authority of the director to conduct hearings. 


A. Unless the parties agree otherwise, or it is ordered by the workers' compensation judge or the 
director in the case of a director's hearing, hearings shall be held at an office of the workers’ compen- 
sation administration that is located nearest to the location of injury or disablement. In determining 
the site of hearing, the judge or the director shall consider cost-effectiveness, judicial efficiency, the 
health and mobility of the worker and the convenience of parties and witnesses. Hearings may be 
conducted by videoconferencing or by telephone at the discretion of the judge,or the director. 

B. The workers’ compensation judge and the director shall have the power to preserve and en- 
force order during hearings; administer oaths; issue subpoenas to compel the attendance and tes- 
timony of witnesses, the production of books, papers, documents and other evidence or the taking 
of depositions before a designated individual competent to administer oaths; examine witnesses; 
enter noncriminal sanctions for misconduct; and do all things conformable to law that may be 
necessary to enable the judge or the director to discharge the duties of the judge's or the director's 
office effectively. 

C. In addition to the noncriminal sanctions that may be ordered by the workers' compensa- 
tion judge or the director, any person committing any of the following acts in a proceeding before 
a workers' compensation judge or the director may be held accountable for the person's conduct in 
accordance with the provisions of Subsection D of this section: 

(1) disobedience of or resistance to any lawful order or process; 
(2) misbehavior during a hearing or so near the place of the hearing as to obstruct it; 
(3) failure to produce any pertinent book, paper or document after having been ordered to 
do so; , 
(4) refusal to appear after having been subpoenaed; 
(5) refusal to take the oath or affirmation as a witness; or 
(6) refusal to be examined according to law. 

D. The director may certify to the district court of the district in which the acts were siéomimttied 

the facts constituting any of the acts specified in Paragraphs (1) through (6) of Subsection C of this 
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section. The court shall hold a hearing and, if the evidence so warrants, may punish the offending 
person in the same manner and to the same extent as for contempt committed before the court, 
or it may commit the person upon the same conditions as if the doing of the forbidden act had oc- 


curred with reference to the process of or in the presence of the court. 


History: Laws 1986, ch. 22, § 32; 1987, ch. 235, § 48; 
1989, ch. 263, § 75; 2001, ch. 87, § 4; 2013, ch. 134, § 8. 

The 2013 amendment, effective July 1, 2018, removed 
the requirement that workers' compensation claims be 
heard in the county in which the injury occurred; deleted 
former Subsection A, which required that workers' com- 


pensation claims be heard in the county in which the in- 


jury occurred; and added Subsection A. - 
The 2001 amendment, effective July 1, 2001, added 
the last sentence in Subsection A. 


ANNOTATIONS 


The workers' compensation administration has 
inherent and statutory authority to suspend an at- 
torney from practicing before it. Chavez v. N.M. Work- 
ers' Comp. Admin., 2012-NMCA-060, 280 P.3d 927, 

Suspension of an attorney from practicing before 
the workers' compensation administration. — Where 
the director of the worker's compensation administration 
proposed to assess administrative penalties against an 
attorney who practiced before the workers' compensation 
administration for seventeen violations of the Worker's 
Compensation Act and rules; the parties entered into a 
stipulated agreement which provided that if the attorney 
violated the terms of the stipulated agreement, a stipu- 
lated order. which suspended the attorney from practice 
before the workers' compensation administration would be 
filed; and the attorney violated the terms of the stipulated 
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agreement and was suspended from practicing before the 
workers' compensation administration, the workers’ com- 
pensation administration had authority to suspend the at- 
torney from practicing before it and the suspension did not 
infringe upon the exclusive authority of the supreme court 
to discipline attorneys because the workers' compensation 
administration took no action against the attorney's status 
as an attorney as such. Chavez v. N.M. Workers' Comp. Ad- 
min., 2012-NMCA-060, 280 P.3d 927, 

Sanction of an attorney exceeded the workers' 
compensation administration's authority. — Where 
a stipulated order suspending an attorney from practic- 
ing before the workers' compensation administration 
prohibited the attorney from generating any fees associ- 
ated with worker's compensation matters, the prohibition 
exceeded the worker's compensation administration's 
authority to control proceedings before it and infringed 
upon the supreme court's exclusive jurisdiction to disci- 
pline attorneys, Chavez v. N.M. Workers' Comp. Admin., 
2012-NMCA-060, 280 P.3d 927. 

A workers' compensation judge does not have au- 
thority to issue injunctions. Leonard v. Payday Prof'l/ 
Bio-Cal Comp., 2008-NMCA-034, 143 N.M. 637, 179 P.3d 
1245, cert. denied, 2008-NMCERT-002, 143 N.M. 665, 180 
P.3d 674. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation §§ 523 to 527, 

100 C.J.S. Workmen's Compensation § 581 et seq. 


A. ‘When matters in dispute cannot be resolved by informal conference or other techniques, the 
director shall transmit a copy of the claim to the other parties with notice to respond by written 
answer. The other parties shall respond with a written answer within twenty days after receiving 
a notice or within such extension of that time as the director may allow. If no timely answer is filed 
by a party after notice, a workers' compensation judge may, if he determines it to be appropriate, 
grant the relief sought against that party. However, if, in order to enable the workers' compensa- 
tion judge to enter an order and carry out its effect, it is necessary to take an account, determine 
the amount of benefits due, establish the truth of any claims by evidence or make an investigation 
of any matter, the workers' compensation judge may conduct such hearings as he deems necessary 
and proper. , 

B. A hearing shall be,held for determining the questions at issue within sixty days of the filing 
of the answer, All parties in interest shall be given at least twenty days' notice of the hearing and 
of the issues to be heard, served personally or by mail. Following the presentation of the evidence, 
the workers’ compensation judge shall determine the questions at issue and file the decision with 
the director within thirty days, unless the time for filing the decision is extended by the mutual 
agreement of the parties. At the time of filing, a certified copy of the decision shall be sent by first 
class mail to all interested parties at the last known address of each. The decision of the workers' 
compensation judge shall be made in the form of a compensation order, appropriately titled to 
show its purpose and containing a report of the case, findings of fact and conclusions of law and, 
if appropriate, an order for the payment of benefits under the Workers' Compensation Act [Chap- 
ter 52, Article 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 
NMSA 1978]. | 

C. The decision of the workers' compensation judge shall be final and conclusive as to all mat- 
ters adjudicated by him upon the expiration of the thirtieth day after a copy of the decision has 
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been mailed to the parties, unless prior to that day a party in interest seeks judicial review of the 
decision pursuant to Section 52-5-8 NMSA 1978, 

D. All hearings before the workers' compensation judge shall be open to the public. The direc- 
tor shall by regulation provide for the preparation of a record of each hearing. " 

E. The director may authorize a workers' compensation judge or his duly authorized represen- 
tative to enter at any reasonable time the premises where an injury or death has occurred and 
to make such examination of any tool, appliance, process, machinery or environmental or other 
condition as may be relevant to a determination of the cause and circumstances of the i injury, dis- 
ablement or death. 

F, The testimony of any witness may be taken by deposition or sAeeenoestiried according to the 
rules of civil procedure for the district courts and may be taken before any workers' compensation 
judge or any person authorized to take testimony, but discovery procedure shall'be conducted only ' 
upon the workers' compensation judge's findings that good cause exists. The cost and expense of 
any discovery procedure allowed by the workers’ compensation judge shall be: paid as provided in 
Section 52-1-54 NMSA 1978. No costs shall be charged, taxed or collected by the workers'.com- 
pensation judge except fees for witnesses who testify under subpoena. The witnesses shall be al- 
lowed the same fee for attendance and mileage as is fixed by the law in civil actions, except that 
the workers' compensation judge may assess against the employer the fees allowed any expert 
witness, as provided in Section 38-6-4 NMSA 1978, whose examination of the claimant, report or 
hearing attendance the workers' compensation judge deems necessary for resolution of matters at 
issue, 


History: Laws 1986, ch. 22, § 33; 1987, ch. 235, § 49; 
1989, ch. 263, § 76; 1993, ch. 193, § 11, 

The 1993 amendment, effective June 18, 1998, substi- 
tuted "as provided in Section 52-1-54 NMSA 1978" for "by 
the employer, and in no event shall an unsuccessful claim- 
ant be responsible for the cost and expense of any discov- 
ery procedure" in the second sentence of Subsection F. 


ANNOTATIONS 


Attorney fees, — Nothing in the language of Sec- 
tion 52-5-7B NMSA 1978 indicates that it applies to sub- 
sequent orders awarding attorney fees. Trujillo v. Hilton 
of Santa Fe, 1998-NMCA-005, 115 N.M. 398, 851 P.2d 
1065, rev'd on other grounds, 1998-NMSC-017, 115 N.M. 
397, 851 P.2d 1064, 

Discovery. — The statute directs that discovery shall 
be conducted only upon the hearing officer's findings 
that good cause exists. Cantrell v. W & C Contracting Co,; 
1991-NMCA-091, 112 N.M. 609, 817 P.2d 12651, cert. de- 
nied, 112 N,M. 440, 816 P.2d 509, 

"Cost and expense", — The words "cost and expense" 
in Subsection F also permit the workers’ compensation 
judge to allow a reasonable fee charged by an expert wit- 
ness in necessarily reviewing records or otherwise prepar- 
ing to testify by deposition. Cantrell v. W & C Contracting 


Co., 1991-NMCA-091, 112 N.M. 609, 817 P.2d 1251, cert. 
denied, 112 N.M. 440, 816 P.2d 509, 

The words "cost and expense," as used in Subsection F 
of this section, have been interpreted to include the ac- 
tual costs of taking a deposition, such as stenographer 
and reporter fees. Cantrell v. W & C Contracting Co., 
1991-NMCA-091, 112 N.M. 609, 817 P.2d 1251, cert. de- 
nied, 112 N.M. 440, 816 P.2d 509, | é' 

Award of expert fees..— The requirement of a sub- 
poena must be met before any expert fees can be awarded. 


. Murphy v. Duke City Pizza, Inc., 1994-NMCA-085, 118 


N.M, 846, 881 P.2d 706, cert. denied, 118 N.M. 430, 882 
P.2d 21, 

Authority of judge over worker's residual physi- 
cal capacity. — Even though evidence must be presented 


by a qualified health provider on the issue of a worker's 


residual physical capacity, a worker's compensation judge 
is free to consider this evidence in the same manner, and 
to the same degree, as any other expert testimony, Slygh v. 
RMCTL, Inc., 1995-NMCA-081, 120 N.M., 358, 901 P.2d 776. 

Law reviews. — For survey of workers' compensation 
law in New Mexico, see 18 N.M:L. Rev. 579 (1988).- 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 Am, 
Jur, 2d Workers' Compensation § 602 et seq. 

100 C.J.8. Workmen's “ees shia § 581 et seq. 


52-5-8. Judicial review of decision by workers! compensation judge. 


A. Any party in interest may, within thirty days of mailing of the final order of the workers’ 
compensation judge, file a notice of appeal with the court of appeals, 

B,..A decision of a workers' compensation judge is reviewable by the court of appeals in wi 
manner provided for other cases and is subject to stay proceedings as provided by the rules of civil 
procedure for the district courts, except that the appeal shall be advanced on the calendar, and 
disposed of as promptly as possible. 

C. When an appeal is taken to the court of appeals by the packer or the person appointed by 
a court of competent jurisdiction to act on behalf of dependents, he is entitled to the record of the 
hearing and proceedings i in the case, which shall. be prepared, transcribed, certified and. forwarded 
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by the director to the clerk of the court of appeals without cost. No docket fee or other costs shall 


be charged the worker on appeal. 


History: Laws 1986, ch. 22, § 34; 1989, ch. 263, § 77. 
ANNOTATIONS 


Final order. — A compensation order of the workers' 
compensation administration awarding compensation 
and medical benefits but not resolving the issue of at- 
torney fees was not a final order for purposes of appeal. 
Trujillo v. Hilton of Santa Fe, 19938-NMSC-017, 115 N.M. 
397, 851 P.2d 1064, rev'g 1993-NMCA-005, 115 N.M. 398, 
851 P.2d 1065, 

Extension of time to file notice of appeal. — Rule 
12-601 NMRA applies to requests for extensions of time to 
file a notice of appeal challenging a decision by the work- 
ers' compensation administration, and a workers' compen- 
sation judge does not have authority to grant an extension 
of time to file a notice of appeal. Schultz v. Pojoaque Tribal 
Police Dep't, 2010-NMSC-034, 148 N.M. 692, 242 P.3d 259. 

Where petitioner mailed a notice of appeal four days be- 
fore the filing deadline, but the notice of appeal was filed 
two days after the filing deadline, the workers' compen- 
sation judge did not have authority under Rule 12-601 
NMRA to grant petitioner's unopposed motion for an ex- 
tension of time to file the notice of appeal. Schultz v. Po- 
joaque Tribal Police Dep't, 2010-NMSC-034, 148 N.M. 692, 
242 P.3d 259. 

Calculation of time for filing a notice of appeal. — 
Section 39-1-1 NMSA 1978 applies to workers' compensa- 
tion cases. Bianco v..Horror One Prods,, 2009-NMSC-006, 
145 N.M., 551, 202 P.3d 810. 

Where the worker filed a motion to reconsider within 
thirty days after a final compensation order had been en- 
tered and filed a notice of appeal within thirty days after 
the motion to reconsider had been denied, but more that 
thirty days after the final compensation order had been 
entered, the defendant's notice of appeal was timely filed. 
Bianco v. Horror One Prods., 2009-NMSC-006, 145,N.M. 
551, 202 P.3d 810. . 

Motion for reconsideration. — Where defendants 
filed a motion for reconsideration sixteen days after the 
workers' compensation judge filed a final order and defen- 
dants filed a notice of appeal twenty days after the work- 
ers' compensation judge denied the motion, defendants' 
notice of appeal was timely filed under Section 39-1-1 
NMSA 1978 and Rule 12-201 NMRA. Baca. v. Los Lunas 
Cmty. Programs, 2011-NMCA-008, 149 N.M. 198, 246 P.3d 
1070. 

Rule 12-601 NMRA governs over this section. — 
Rule 12-601 NMRA, which allows appeal within 30 days 
from the filing, governs over this section, which allows 
appeal within 30 days from the mailing. Maples v. State, 
1990-NMSC-042, 110 N.M. 34, 791 P.2d 788. 

Inapplicability to appeals from district court. 
— This section is not applicable to appeals taken 
from the district court. Torres v. Smith's Mgmt. Corp., 
1990-NMCA-022, 111 N.M. 547, 807 P.2d 245. 

An order by the director of the workers' compensa- 
tion administration is not appealable to the court of ap- 
peals. Sun Country Physical Therapy Assocs, v. N.M. Self- 
Insurers' Fund, 1996-NMCA-008, 121 N.M. 248, 910 P.2d 
324, 

Notice of appeal from a final disposition order of the 
workers' compensation administration had to be filed 
within 30 days from the date of the order, as provided in 
Rule 2-601A, rather than within 30 days, of mailing of the 
final order as provided in Subsection A. Tzortzis v. County 
of Los Alamos, 1989-NMCA-031, 108 N.M. 418, 773 P.2d 
363. 
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Standard of review. — The whole record review stan- 
dard applies to court of appeals review of workers' compen- 
sation cases decided by the workers’ compensation divi- 
sion. Tallman v. Arkansas Best Freight, 1988-NMCA-091, 
108 N.M. 124, 767 P.2d 363, cert. denied, 109 N.M. 33, 781 
P.2d 305. 

Appellate court considers evidence in most fa- 
vorable light. — In reviewing a workmen's (workers') 
compensation case, the appellate court will consider the 
evidence, and the inferences that may be drawn reason- 
ably therefrom, in the light most favorable to support the 
findings. Moorhead v. Gray Ranch Co., 1977-NMCA-017, 
90 N.M. 220, 561 P.2d 493, cert. denied, 90 N.M. 254, 
561 P2d 1847; Marez v. Kerr-McGee Nuclear Corp., 
1978-NMCA-128, 93 N.M. 9, 595 P.2d 1204, cert. denied, 
92 N.M. 582, 591 P.2d 286 (1979). 

Appellate court considers evidence that supports 
the finding. — In workmen's (workers') compensation 
cases, as in other cases, an appellate court, in determining 
whether or not a finding of the trial court is supported by 
substantial evidence, considers only that evidence and the 
reasonable inferences deducible therefrom, which support 
the finding, and this evidence and these inferences are 
viewed in their most favorable light to support the finding. 
Lucero v. Los Alamos Constructors, Inc., 1969-NMCA-005, 
79 N.M. 789, 450 P.2d 198. 

Appellate review of a workman's‘ (worker's) compensa- 
tion case requires that the appellate court view the en- 
tire record in the light most favorable’to support the trial 
court's findings; considering any reasonable inferences 
that can be drawn therefrom to support the findings, and 
disregarding any inferences tothe contrary. Gallegos v. 
Duke City Lumber Co., 1975-NMCA-039, 87 N.M. 404, 534 
P.2d 1116. 

If there is substantial evidence to support the findings 
of the trial court they will not be disturbed. Moorhead v. 
Gray Ranch Co., 1977-NMCA-017, 90 N.M. 220, 561 P.2d 
4938, cert. denied, 90 N.M. 254, 561 P.2d 13847; Marez v. 
Kerr-McGee Nuclear Corp., 1978-NMCA-128; 93 N.M. 9, 
595 P.2d 1204, cert. denied, 92 N.M. 532, 591 P.2d 286. 

In viewing the evidence in compensation hearing to de- 
termine whether or not it substantially supports the find- 
ings, it must be viewed, together with all reasonable infer- 
ences deducible therefrom, in the light most favorable to 
support the findings. Lopez v. Schultz & Lindsay Constr. 
Co., 1968-NMCA-064, 79 N.M. 485, 444 P.2d 996, cert. de- 
nied, 79 N.M. 448, 444 P.2d 775. 

Unfavorable part of evidence not considered. 
— Where judgment was rendered for plaintiff in ac- 
tion for compensation, on jury's special findings, part 
of physician's testimony unfavorable to plaintiff would 
not be considered on appeal. Robinson v. Mittry Bros., 
1939-NMSC-038,'43 N.M. 357, 94 P.2d 99 (decided under 
former law). . 

Evidence to be stated as favorably as possible. 
— Where the sole question on appeal was whether there 
was substantial evidence of a causal connection between 
accident and disability, the evidence was to be stated as 
favorably as possible in support of the special verdict 
that "plaintiffs disability, and his suffering from atrophy 
and his blindness" were caused "by an accident." Janes 
v. Aguadero Corp., 1985-NMSC-025, 39 N.M. 159, 42 P.2d 
775 (decided under former law). 

In reviewing workmen's (workers') compensation cases 
an appellate court considers only evidence and inferences 
that may be reasonably drawn therefrom, in the light 
most favorable to support the findings. Quintana v. East 
Las Vegas Mun. Sch. Dist., 1971-NMCA-029, 82 N.M. 462, 
483 P.2d 936, 
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Trial court to weigh all evidence. — It was not, the 
duty of the appellate court to weigh the testimony of the 
doctors, but rather, the duty of the trier of fact; and al- 
though there was testimony of the medical experts from 
which the trial court might have found other than it did, 
nevertheless, it was for the trial court, as the fact finder, 
to evaluate all the evidence and determine where the 
truth lay, Moorhead v. Gray Ranch Co,, 1977-NMCA-017, 
90 N.M, 220, 561 P.2d 493, cert. denied, 90 N.M, 254, bt 
P.2d 1347, 

The credibility of the witnesses and the weight. to Bs 
given their testimony in. compensation hearings are to 
be determined by the trial court and not by the appellate 
court. The appellate court may not properly substitute its 
judgment for that of the trial court as to the credibility of 
any witness or as to the weight to be given his testimony, It 
is not for the appellate court to say what testimony should 
be given credence and what should be disbelieved. Lopez 
v. Schultz & Lindsay Constr, Co., 1968-NMCA-064, 79 
N.M. 485, 444 P.2d 996, cert. denied, 79 N.M. 448, 444 P.2d 
775; Marez v. Kerr- McGee Nuclear. Corp., 1978-N MCA- 128, 
93.N.M. 9, 595 P.2d 1204, cert. denied, 92 N.M. 5382; 591, 
P.2d 286. 

It is not the function of an appellate court to substi- 
tute its judgment for that of the trier of fact. Its sole duty 
is to determine if the findings of fact are supported by 
substantial evidence. Gallegos v. Duke City Lumber Co., 
1975-NMCA-0839, 87 N.M., 404, 534 P.2d 1116. 

Interest on compensation orders, — A review of 
the Workers' Compensation Act as a whole demonstrates 
a legislative intent to apply post-judgement interest to 
final compensation orders, Sanchez v. Siemens Transmis- 
sion Sys., 1991-NMCA-028, 112 N.M, 236, 814 P.2d 104, 
rev'd on other grounds, 1991-NMSC-093, 112 N.M, 538, 
817. P.2d 726. . 

Appeal not dismissed because claimant accepts 
benefits. — The claimant's appeal should not be dis- 
missed because he accepted benefits under the judgment. 
Howard v. El Paso Natural Gas Co., 1982-NMCA-075, 98 
N.M. 184, 646 P.2d 1248, cert. denied, 98 N.M..336, 648 
P.2d 794. 

Subsection B does not provide that appeal for 
benefit of attorney be free to the attorney or that.the 
public bear the cost of the appeal. Holloway v. N.M. Office 
Furniture, 1983-NMCA-028, 99 N.M. 525, 660 P,2d 615; 
Manzanares v. Lerner's, Inc,, 1985-NMSC-022, 102 N,M. 
391, 696 P.2d 479. 

The legislature did not intend to permit interloc- 
utory appeals from the workers’ compensation division, 
and appellate review is limited to final orders as specified 
in Subsection A. Sanchez v. Bradbury & Stamm Consir., 
1989-NMCA-076, 109 N.M. 47, 781 P.2d 319, :cert, denied, 
109 N.M.. 54, 781 P.2d 782. 

No interlocutory appellate review of nonfinal 
orders. — Subsection B does not provide statutory au- 
thority for interlocutory appellate review of nonfinal ad- 
ministrative orders of the workers' compensation division. 
Sanchez v. Bradbury & Stamm Constr,, 1989-NMCA-076, 
109 N.M. 47,.781 P.2d 319, cert. denied, 109 N.M. 54,.781 
P.2d 782, 

Order reopening lacked finality to render it ap- 
pealable. — The order reopening the claim for workmen's 
(workers') compensation lacked the finality indispensable 
to render it an appealable order under this section or un- 
der Supreme Court Rule 5(2) (now superseded). Davis v. 
Meadors-Cherry Co., 1957-NMSC-093, 63 N.M. 285, 317 
P.2d 901. ; 

Order opening up judgment i in workmen's (work- 
ers') compensation case is not final order, but merely 
interlocutory and not appealable. Davis v. Meadors-Cherry 
Co., 1957-NMSC-093, 63.N.M. 285, 317 P.2d #04 (decided 
under former law). 
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Mandamus will lie to determine the proper place 
of trial, before trial, where great delay and expense 
would result from pursuing an appeal and where a change 
in venue was made without authority. State ex rel. Carde- 
nas v, Swope, 1954-NMSC-028, 58 N.M. 296, 270 P.2d 708 
(decided under former law), 

Where historical facts of case are undisputed, 
the question whether the accident arose out of and in the 
course of the employment is a question of law. Edens v, 
N.M. Health & Soc, Servs. Dep't, 1976-NMSC-008, 89 NM, 
60, 547 P.2d 65. 

Issue whether determination is finding of fact or 
conclusion of law is itself a question of law and, there- 
fore, freely reviewable in the supreme court. Edens v. N.M. 
Health & Soc, Servs. Dep't, 1976-NMSC-008, 89 N.M. 60, 
547 P.2d 65. 

Whether findings of fact reviewable, — In work: 
men's (workers') compensation cases findings of fact are 
reviewable only to the extent of determining whether they 
are supported by substantial evidence, whereas conclu- 
sions of law are freely reviewable. Edens v. N.M. Health 
& Soc. Servs. Dep't, 1976- NMSC-008, 89 N.M. 60, 547 P.2d 
65. 

Review precluded by failure to file timely request 
for findings. — The failure of a party to file a timely re- 
quest for findings of fact and conclusions of law precludes 
evidentiary review by the court of appeals. Pennington v. 
Chino Mines, 1990-NMCA-023, 109 N.M. 676, 789 P.2d 
624. 

Review of judgment was limited to , correc- 
tion of errors at law. N.M. State Hwy, Dep't v. Bible, 
1934-NMSC-025, 38 N.M. 372, 34 P2d 295; De Lost v. 
Phelps Dodge Corp, 1927-NMSC- 077, 338. N.M. 15, 261 
P. 811 (decided under former law). 

Order reopening judgment not vacating judg- 
ment. — The order reopening the judgment in workmen's 
(workers') compensation case was not, in effect, an order 
vacating the judgment. Davis v. Meadors-Cherry Co,, 
1957-NMSC-093, 63 N.M. 285, 317 P.2d 901 (decided un- 
der former law). 

Order allowing ex parte contract by insurer's 
agent with claimant's physician. — An order allow- 
ing consultants of a medical management company hired 
by the insurer to have ex parte contact with the claim- 
ant's private physician outside the presence of the claim- 
ant's counsel was final and appealable. Gomez v. Nielson's 
Corp., 1995-NMCA-048, 119 N.M. 670, 894 P.2d 1026. 

Failure to object in district court, — Where an em- 
ployer against whom an award was made failed to object 
in the district court to the award on the ground that it 
was excessive, such question could not be raised in the 
supreme court for the first time. Albuquerque & Cerril- 
los Coal Co. v. Lermuseaux, 1920-NMSC-016, 25 N.M. 686, 
187 P. 560 (decided under former law). 

Supreme court not bound by trial court's conclu- 
sion. — In workmen's (workers') compensation case, su- 
preme court is not bound by the trial court's conclusion, 
but may independently draw its own conclusion from the 
facts. Ward v, Halliburton Co., 1966- NMSC-124, 76 N.M. 
463, 415 P.2d 847, 

Workman (Worker) is entitled to record of hear- 
ing without cost when he takes an appeal. 1969 Op. 
Att'y Gen. No. 69-37. 

This section entitles workman (worker) to tran- 
script of testimony when the parties are unable to agree 
on a statement of facts. 1969 Op. Att'y Gen. No. 69-37. 

Except where issues can be determined without 
transcript. — This section does not require a transcript 
of the testimony to be furnished without cost in those 
cases where the issues on appeal can be determined with- 
out a transcript of the testimony or with a partial tran- 
script of the testimony. 1969 Op. Att'y Gen. No. 69-37. 
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Law reviews. — For comment on Johnson v. C & H Am. Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 
Constr, Co,, 78 N.M. 423,482 P.2d 267 (Ct. App. 1967), see Jur. 2d Workers’ Compensation § 688 et seq. 
8 Nat. Resources:J. 522 (1968). 99 C.J.S. Workmen's Compensation § 287; 100 CJS. 
For survey of 1990-91 appellate procedure, see 22 Workmen's Compensation §§ 669 to 781; 101 C.J.S. Work- 
N. M.L. Rev. 623:(1992),. men's Compensation §§ 782 to 816(2). 


52-5-9. Application for modification of compensation order. 


A. Compensation orders are reviewable subject to the conditions stated in this section upon ap- 
plication of any party in interest in accordance with the procedures relating to hearings. The work- 
ers' compensation judge, after a hearing, may issue a compensation order to terminate, continue, 
reinstate, increase, decrease or otherwise properly affect compensation benefits provided by the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] or the New Mexico Occupational 
Disease Disablement Law [52-3-1 NMSA 1978] or in any other respect, consistent with those acts, 
modify any previous decision, award or action. 

B. A review may be obtained upon application of a party in interest filed with the director at 
any time within two years'after the date of the last payment or the denial of benefits upon the fol- 
lowing grounds: 

(1) change in condition; 

(2)' mistake, inadvertence, aero or excusable neglect; 

(3) clerical error or mistake in mathematical calculations; 

(4). newly discovered evidence which by due diligence could not have been discovered prior 
to the issuance of the compensation order; 

(5) fraud, misrepresentation or other misconduct of an adverse party; 

(6). the compensation order is void; or . 

(7) the compensation order has been satisfied, released or discharged or a prior order upon 
which it is based has been reversed or otherwise vacated, or it is no longer equitable that the order 
should have prospective application. 


History: Laws 1986, ch. 22, § 35; 1989, ch. 263, § 78. Eng'g & Science Co., 1991-NMCA-101, 112 N.M. 618, 817 


Compiler's notes. — For the New Mexico Occupa- P.2d 1260. 
tional Disease Disablement Law, see 52-3-1 NMSA 1978 Examination of Subsection C of Section 52-5-5 NMSA 
and compiler's notes thereto. 1978 in context with the act as a whole indicates. that 


the legislature intended that a party's failure to timely 
ANNOTATIONS' respond to a recommended resolution would preclude a 
Applicability. — This section. was intended fen govern later attempt to contest the recommended resolution for 
all proceedings before the workers' compensation admin- mistake, inadvertence, surprise or excusable Rear teh 
istration. It-would make no sense for the implementing der Subsection B(2) of this section. NC Bs oh ae 
statutes setting forth the procedures of the administra- Eee. * pee Co,, 1991-NMCA-101, 1 
tion not to apply to every case heard by the administra- i Q r : 
tion from the administration's inception; otherwise there ; To the extent that the provisions of Subsection C of Sec- 
would be a gap in the law. Lucero v, Yellow Freight Sys., tion 52-5-5 NMSA 1978 and Subsection B(2) of Section 52- 


1991-NMCA-087, 112 N.M. 662, 818 P.2d 863. ° 5-9 NMSA pad nay icine the ules Pa : the 
This section applied where the cause of action arose in more specific and governs. Norman v. Lockheed Eng g 

October 1986 ah ane filed his claim with the work- & Science Co,, 1991-NMCA-101, 112 N.M. 618, 817 P.2d 

ers' compensation administration.on June 25, 1987. Lu- 1260. 

cero v. Yellow Freight Sys., 1991-NMCA-087, 112 N.M. 662, Allowing a party up to two years to assert mistake or 

818 P-2d 863. excusable neglect as a basis for filing a rejection to the 
Modifications of lump-sum. settlements. —..The recommended resolution would make a nullity of the time 


workers' compensation administration has continuing limits in Subsection C of Section 52-5-5 NMSA 1978. Nor- 


jurisdiction over both modification and enforcement of man v. Lockheed Eng'g & Science Co., 1991-NMCA-101, 

lump-sum settlement agreements, Cruz v. Liberty Mut. 112 N.M, 618, 817 P.2d 1260, 

Ins. Co,, 1995-NMSC-006, 119 N.M. 301, 889 P.2d 1223. Ries Hea ROneyD Ys fered. o Doty the Workers fpr pen: 
A compensation order is: modifiable even when pre- sation judge of excusable neglect within the time limit 

mised on a lump-sum settlement agreement: Fasso v. Si- specified in Subsection C of Section 52-5-5 NMSA 1978, 


erra Healthcare Ctr, 1994-NMCA-170,'119 N.M, 132, 888 they could not subsequently file a rejection to the recom- 
P.2d 1014. bey tally ie mended resolution under the two-year time limit provided 
Science Co., 
Mistake, surprise or excusable neglect. — Mistake in this section. Norman v. Lockheed Eng'g & 

or excusable neglect, as used in Subsection B(2) of this ee feats mov ant N.M. 618, paint P.2d line 

section, does not, as a matter of law, constitute a valid ba- ailure of judge to enter order. — Employer prop- 
sis to subsequently seek to contest a recommended resolu- erly sought relief under Subsection B(2), where the judge 
tion once the time limits specified in Subsection C of Sec- had apparently intended to enter a compensation order 
tion 52-5-5 NMSA 1978 have expired. Norman v. Lockheed in accordance with what he had orally stated at a prior 
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hearing but, given the fading of memories, had failed to 
do so, Lucero v. Yellow Freight Sys., 1991-NMCA-087, 112 
N.M. 662, 818 P.2d 863. 

Mistaken acceptance of mediator's recommenda- 
tion. — An employer who mistakenly notifies the work- 
ers' compensation administration of its acceptance of a 
mediator's recommended resolution may not obtain re- 
lief from the binding effect of the recommended resolu- 
tion pursuant to Subsection B(2) of this section. Medina v. 
Hunemuller Constr., Inc., 2005-NMCA-128, 138 N.M. 472, 
122 P.3d 839. 

Incomplete diagnosis as mistake of fact. — An in- 
correct diagnosis or a complete failure to diagnose an in- 
jury constitutes a mutual mistake of fact which can be a 
sufficient basis for setting aside a settlement agreement. 


WORKERS' COMPENSATION 


Curliss v. B & C Auto Parts; 1993-NMCA-139, 116 N.M. . 


668, 866 P.2d 396, 

Under the facts and circumstances of the instant case, 
the worker's brain injury was not diagnosed until sixteen 
months after the settlement and the failure to diagnose 
the injury was based on the failure of the insurer to secure 
the neurological examination recommended by the uni- 
versity of New Mexico hospital. Furthermore, the worker 
agreed to the lump sum settlement based on the insurer's 
negligent misrepresentations regarding the provisions of 
the New Mexico Workers' Compensation Act. Since the 
worker entered into the settlement under the mistaken 
belief that he had suffered no brain injury, the lump sum 
settlement is set aside for mistake. Curliss v. B & C Auto 
Parts, 1998-NMCA-139, 116 N.M. 668, 866 P.2d 396. 

Change in condition. — The term "change in con- 
dition" refers to a change in a worker's medical or 
physical. condition. Fasso v, Sierra Healthcare Ctr, 
1994-NMCA-170, 119 N.M. 132, 888 P.2d 1014. 


A compensation order may be modified under the ~ 


change in condition criteria of Subsection B(1) even if the 
compensation order is the result of a recommended reso- 
lution following a settlement conference. Fasso v. Sierra 
Healthcare Ctr., 1994-NMCA-170, 119 N.M. 182, 888 P.2d 
1014, 

Although a change in condition must relate to a 
worker's physical or medical condition, a change 
in condition may occur when the worker's physical or 
medical condition may change due to a worker's elec- 
tion to undergo different treatment. Laughlin v. Conve- 
nient Mgmt. Servs., Inc., 2018-NMCA-088, cert. denied, 
2013-NMCERT-007, 

Worker's condition changed due to worker's elec- 
tion to have surgery. — Where worker filed a petition 
for partial lump sum payment for debts at a time when 
worker had elected not to undergo surgery to treat work- 
er's work-related injury; the workers compensation judge 
determined that worker had reached maximum medical 
improvement and granted worker a partial lump sum 
payment for debts; five months later, worker decided to 
undergo surgery to treat the injury; and worker did not 
claim that worker's physical condition had changed, the 
workers compensation judge did not err in determin- 
ing that worker had a change of condition by electing 
to undergo surgery and that. worker was no longer at 
maximum medical improvement. Laughlin v. Conve- 
nient Mgmt. Servs., Inc., 2013-NMCA-088, cert. denied, 
2013-NMCERT-007. 

Judicial estoppel and the law-of-the-case did 
not bar change of position regarding medical im- 
provement. — Where worker filed a petition for partial 
lump sum payment for debts, claiming that worker's in- 
juries were at maximum medical improvement; at that 
time, worker had elected not to undergo surgery to treat 
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worker's injuries; the workers compensation judge de- 
termined that worker had reached maximum medical 
improvement and granted worker a partial. lump sum 
payment for debts; five months later, worker decided to 
undergo surgery to treat the injury and took the position 
that worker was no longer at maximum medical improve- 
ment; and the workers compensation judge determined 
that worker had a change of condition by electing to un- 
dergo surgery and that worker was no longer at maxi- 
mum medical improvement, neither judicial estoppel 
nor the law-of-the-case doctrine barred worker's change 
of position regarding whether worker was at maximum 
medical improvement despite the worker's compensation 
judge's previous finding that worker was at maximum 
medical improvement at the time worker was awarded 
a lump sum payment for debts. Laughlin v. Conve- 
nient Mgmt. Servs., Inc., 2018-NMCA-088, cert, denied, 
2018-NMCERT-007. 

Evidence not presented to judge not reviewable. 
— A judicial review of an order from which a worker ap- 
peals cannot be based on evidence in a supplemental re- 
cord on appeal, evidence that had not been presented to 
the worker's compensation judge at the time the order was 
issued. Gallegos v. City of Albuquerque, 1993-NMCA-050, 
115 N.M, 461, 853 P.2d 163, cert. denied, 115 N.M. 535, 
854 P.2d 362. 

Modification of binding resolution. — A conclu- 
sively binding recommendation under Section 52-5-5 
NMSA 1978, after the running of the time for contesting 
the recommendation, is synonymous with and constitutes 
an "award" within the meaning of Subsection A of this sec- 
tion, Thus, jurisdiction vests with the workers' compensa- 
tion judge (W.C.J.) to modify a conclusively binding rec- 
ommended resolution under this section, and the W.C.J. 
erred in concluding that a conclusively binding recom- 
mended resolution is not a "compensation order" as used 
in this section. Norman v. Lockheed Eng'g & Science Co., 
1991-NMCA-101, 112 N.M. 618, 817 P.2d 1260. 

The grounds for modification listed in Subsection B 
of this section do not permit a party to file a delayed re- 
sponse to a recommended resolution once the resolution 
has become final. Norman v. Lockheed Eng'g & Science 
Co., 1991-NMCA-101, 112 N.M. 618, 817 P.2d 1260, 

Failure to respond to recommended resolution. 
— A party who fails to file a response to a recommended 
resolution is governed by the time limits of Section 52- 
5-5C NMSA 1978 when seeking to modify compensa- 
tion order based on mistake or excusable neglect; when 
considering other grounds for modification under this 
section, excluding mistake or excusable neglect, the two- 
year limitation period of this section applies as with any 
other compensation order. Fusso v. Sierra Healthcare Ctr, 
1994-NMCA-170, 119 N.M. 132, 888 P.2d 1014. 

No abuse of discretion in denying increase. 
Bustamante v. City of Las Cruces, 1992-NMCA-065, 114 
N.M. 179, 836: P.2d 98, cert. denied, 114 N.M. 82, 835 
P.2d 80. ue 

Compensation order not."void". — A compensation 
order rendered by a workers' compensation judge who im- 
properly failed to honor a peremptory challenge was not 
a "void" compensation order that could be set aside pur- 
suant to Paragraph B(6). Alvarez v. County of Bernalillo, 
1993-NMCA-034, 115 N.M. 328, 850 P.2d 1081, cert. de- 
nied, 115 N.M. 408, 852 P.2d 138. : 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur. 2d Workers' Compensation §§ 651 to 667. 

Workers' compensation: incarceration as terminating 
benefits, 54 A.L.R.4th 241, 

100 C.J.S. Workmen's Compensation § 849 to 890. 
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§2-5-10. Enforcement of payment in default. 


A. In the event of default in the payment. of compensation due under a compensation order, 
the person to whom compensation is payable may, after the thirtieth day from the date on which 
the compensation became due and before the lapse of one year from that due date, make applica- 
tion for a supplementary compensation order declaring the amount of compensation in default. 
The application shall be filed with the director, who shall forthwith notify the employer and the 
issuer of the filing of the application, giving opportunity to be heard in respect of the applica- 
tion. In the absence of an allegation and proof of fraud in the procurement of the compensation 
order and if the workers' compensation judge determines that payment of compensation is in 
default, the workers' compensation judge shall make and file a supplementary compensation 
order declaring the amount of the compensation in default. In case the payment in default is an 
installment of an award of determinable amount, the workers’ compensation judge may, in his 
discretion, declare'the entire balance of the award due. The claimant or workers' compensation 
judge may file a certified copy of the supplementary compensation order with the clerk of any 
district court. 

B. The applicant or director may thereafter petition such district court solely for the pur- 
poses of entry of judgment: upon the supplementary compensation order and the imposition of 
appropriate sanctions, serving notice of the petition on the employer and any other person in 
default. If the employer maintains no place of business in the state, he shall be deemed to have 
appointed the superintendent of insurance as his agent for the purpose of acceptance of service 
of process in all matters under the Workers’ Compensation Act [Chapter 52, Article 1 NMSA 
1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978] or related 
thereto. The district court shall accept the supplementary compensation order as valid, and 
shall not review or supplement the findings and conclusions of the workers' compensation judge, 
other than to enforce the supplementary compensation order and impose appropriate sanctions. 
The district court shall enter judgment against the person in default for the amount due under 
the order. No fees shall be required for the filing of a supplementary compensation order, for the 
petition for judgment, for the entry of judgment or for any enforcement procedure for the judg- 
ment. No supersedeas bond shall be granted by any court with respect to a judgment entered 
under this section. 

C. Proceedings to enforce a compensation order or decision shall not be instituted other than 
as provided by the Workers' Compensation Act or the New Mexico Occupational Disease Disable- 
ment Law. 


History: Laws 1986, ch. 22, § 36; 1989, ch. 263, § 79; ' agreements. Cruz v. Liberty Mut. Ins, Co,, 1995-NMSC-006, 


1990 (2nd S.S.), ch. 2, § 56. . 119 N.M. 301, 889 P.2d 1223. 

The 1990 (2nd S§S.S.) amendment, effective Janu- Claimant must exercise diligence in prosecuting 
ary 1, 1991, in Subsection B, substituted "solely for the petition. — Where the state of New Mexico uninsured 
purposes of" for "for" and inserted "and the imposition of employers’ fund (UEF) filed a 2006 petition with the dis- 
appropriate sanctions" in the first sentence; substituted trict court seeking enforcement of a worker's compensa- 
"The district court shall accept" for "If the court finds" and tion judge's compensation order, where the district court 
inserted "as" and "and'shall not review or supplement the twice-dismissed the petition for lack of prosecution, and 
findings and conclusions: of the ‘workers' compensation ° where the UEF did not moved to reinstate the petition 
judge, other than to enforce the supplementary compensa- within the thirty-day period set forth in the district court's 
tion order and impose appropriate sanctions" in the third second dismissal order, but filed a motion to reinstate the 
sentence; and inserted "district" in the fourth sentence, petition in 2015, the district court did not abuse its dis- 

cretion in denying the UEF's 2015 motion to reinstate its 
ANNOTATIONS 2006 petition when six years had passed since the issu- 


ance of the 2008 dismissal, because the duty rests upon 
the claimant at every stage of the proceeding to use dili- 
gence to expedite its case, and the UEF failed to diligently 
prosecute the 2006 petition. N.M. Uninsured Employers' 


Judicial award of attorney fees and expenses. 
— The legislature intended for a district court that has 
entered judgment on a Workers’ Compensation Division 
supplemental order to retain jurisdiction for purposes of 
awarding additional attorney's fees and additional medi- Fund v. Gallegos, aire Ekahages ' 
cal expenses. Martinez v. Southwest Moving Specialists, Law reviews. — For survey of 1990-91 workers’ com- 
1990-NMSC-048, 110 N.M. 68, 792 P2d 45. pensation law, see 22 N.MiE. Rev. 845 (1992). 

Lump-sum settlements. — The workers' compensa- Am, Jur, 2d, A.L.R. and C.J.S. references, — 82 Am. 


tion administration has continuing jurisdiction over both Jur. 2d Workers' Compensation §§ 668 to 673. 
modification and enforcement of lump-sum settlement 101 C.J.S, Workmen's Compensation §§ 836 to 848. 
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5§2-5-11. Minors and incompetents. 


A. Ifa guardian or legal representative has been appointed for a person who'is incompetent 
ora minor, payment of compensation benefits under'the Workers' Compensation Act [Chapter 52, 
Article 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 
1978] shall be made to the guardian or legal representative. 

B. If no guardian or legal representative has been appointed and otoedtinata sed ie any provi- 
sions of law to the contrary, the compensation benefits payable to a minor or incompetent person 
may, upon approval of the director after hearing, be paid by the employer in whole or in such part as 
the director determines for and on behalf of the minor or incompetent person directly to the person 
caring for, supporting or having custody of the minor or incompetent person, without requiring the 
appointment of a guardian or legal representative. The director may petition a court of competent 
jurisdiction for appointment of a guardian or other representative to receive compensation benefits 
payable to, or to represent in compensation proceedings, any person who is incompetent or a minor. 

C. The director may require of a guardian or other legal representative or of any person to 
whom compensation benefits may be paid under this section an accounting of the disposition of the 
funds received by the person under the Workers' Compensation Act or the New Mexico Occupa- 
tional Disease Disablement Law and for and on behalf of the minor or incompetent person. 

D. Nothing in the Workers' Compensation Act or the New Mexico Occupational DiseaseiDis- 
ablement Law precludes the payment of compensation benefits ein to a minor or incompetent 
person with the approval of the director. 

E. The payment of compensation by the employer in acne, Me: Scie the order of the director 
discharges the employer from all further obligation as to that compensation. |’. ) 


History: Laws 1986, ch. 22, § 37; 1989, ch. 263, § 80. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. —- Work- 
ers’ compensation statute as barring isis employed 
minor's tort action, 77 A.L.R.4th 844. 


52-5-12. Payment; periodic or lump sum; settlement. 


A.» It is stated policy for the administration of the Workers' Compensation Act [Chapter 52, 
Article 1 NMSA 1978] and the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 
1978] that it is in the best interest of the injured worker or disabled employee that the worker or 
employee receive benefit payments on a periodic basis. Except as provided in this section, lump- 
sum payments in exchange for the release of the employer from liability for future payments. of 
compensation or medical benefits shall not be allowed. | 

B, With the approval of the workers' compensation judge, a worker may elect to receive com- 
pensation benefits to which the worker is entitled ina lump sum if the worker has returned to 
work for at least six months, earning at least eighty percent of the average weekly wage the worker 
earned at the time of injury or disablement. If a worker receives the benefit income in a lump. sum, 
the worker is not entitled to any additional benefit income for the compensable injury or disable- 
ment and the worker shall only receive that portion of the benefit income that is attributable to 
the impairment rating as determined in Section 52-1-24 NMSA 1978. In making lump-sum pay- 
ments, the payment due the worker shall not be discounted at a rate greater than a sum equal 
to the present value of all future payments of compensation computed at a five-percent cisco uns 
compounded annually, 

C. After maximum medical improvement and with the approval of the workers’ compensa- 
tion judge, a worker may elect to receive a partial lump-sum payment of workers' compensation 
benefits for the sole purpose of paying debts that may have accumulated during the course of the 
injured or disabled worker's disability. 

D. The worker and employer may elect to resolve a claim for injury with alump-sum payment 
to the worker for all or a portion of past, present and future payments of compensation benefits, 
medical benefits or both in exchange for a full and final release or an appropriate release of the em- 
ployer from liability for such compromised benefits. The proposed lump-sum payment agreement 
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shall be presented to the workers' compensation judge for approval, and a hearing shall be held on 
the record. The workers' compensation judge shall approve the lump-sum payment agreement if 
the judge finds that: 

(1) awritten agreement describing the nature of the proposed settlement has been mutu- 
ally agreed upon and executed by the worker and the employer; 

_ (2) the worker has been fully informed and understands the terms, conditions. and. conse- 
quences of the proposed settlement; 

_ (3) the lump-sum payment agreement is fair, equitable and provides substantial justice to 

the worker and employer; and 

(4) the lump-sum payment agreement complies with the requirements for approval set 
forth in Sections 52-5-13 and 52-5-14 NMSA 1978. 

EK. The workers' compensation judge shall approve a lump-sum payment, agreement, pursuant 
to Subsection D of this section by order. Once the agreement has been approved and filed with the 
clerk of the administration, any further challenge to the terms of the settlement is barred and the 
lump-sum payment agreement shall not be reopened, set aside or reconsidered nor shall any ad- 
ditional benefits be imposed. 

F. Ifa worker and employer elect to enter into a lump-sum payment agreement pursuant to 
Subsection D of this section, the limit on attorney fees pursuant to Subsection I of Section 52-1-54 
NMSA 1978 shall apply. ; 

G. If an insurer pays a lump-sum payment to an injured or disabled worker without the ap- 
proval of a workers' compensation judge and if at a later date benefits are due for the injured or 
disabled worker's claim, the insurer alone shall be liable for that claim and shall not in any man- 
ner, including rate determinations and the employer's experience modifier, pass on the cost of the 
benefits due to the employer. 

H. Ifthe compensation benefit to which a worker is entitled is less than fifty dollars ($50. 00) 
per week, any party may petition the workers' compensation judge to consolidate that payment 
into quarterly installments. 


History: Laws 1986, ch. 22, § 38; 1987, ch. 235, § 50; for workers' compensation benefits, and that agreement is 


1990 (2nd S.S.), ch. 2, § 57; 1993, ch. 193, § 12; 2008, ch. reduced to writing and is signed, it becomes "a binding ex- 
259, § 10; 2009, ch. 235, § 1. pression of the parties! intent." Rojo v. Loeper Landscap- 
The 2009 ainendntent! effective July 1, 2009, hdfied ing, Inc., 1988-NMSC-065, 107 N.M, 407, 759 P.2d 194. 
Subsections D through F and deleted former Subsection Duty of worker's compensation judge to advise 
F, which provided that periodic compensation payments worker. — When an employer/insurer solicits a lump sum 
for disability arising from primary mental impairments payment from an unrepresented worker, the worker's com- 
or secondary mental impairment shall be paid as incurred pensation judge has an affirmative duty to ensure that the 
and shall not be included in lump-sum payments. worker understands the lump sum settlement agreement 

The 2003 amendment, effective June 20, 2008, sub- into which he or she is entering. Sommerville v. Southwest 
stituted "fifty dollars ($50.00)" for "twenty-five dollars Firebird, 2008-NMSC-034, 144 N.M. 396, 188 P.3d 1147, 
($25.00)" near the middle of Subsection E. The restrictions on lump sum payments set forth 

The 1998 amendment, effective June 18, 1993, de- the in this section do not violate equal protection. Rodri- 
leted the former second sentence of Subsection F, which guez v. Scotts Landscaping, 2008-NMCA-046, 143 N.M, 
read "Vocational rehabilitation benefits under the Work- 726, 181 P.3d 718. 
ers’ Compensation Act and the New Mexico Occupational When a worker enters into a final settlement of a 
Disease Disablement Law shall be paid as incurred and workers' compensation claim in exchange for a lump- 
shall not be included in any lump sum payments." sum payment of all future benefits, the worker may not 

The 1990 (2nd S.S.) amendment, effective January 1, proceed with an intentional tort action against the em- 
1991, in Subsection A, inserted "or disabled employee", ployer. Salazar v. Torres, 2007-NMSC-019, 141 N.M. 559, 
substituted "Subsections B, C, and D" for "Subsection B", 158 P.38d 449. 
inserted "not", and deleted language regarding lump sum Legislature's policy on lump-sum payments does 
payments by agreement or best interest of the parties; not deprive employer of due process. — The legisla- 
added Subsections B to E; and redesignated former Sub- ture has established the policy for the award of lump-sum 
section B as Subsection F, inserting therein "or the New payments by providing that a lump-sum settlement must 
Mexico Occupational Disease Disablement Law". be in the best interests of the parties entitled to compensa- 

a tion; all parties in interest must have due notice of a hear- 
_ ANNOTATIONS ing; and lastly, that no lump-sum settlement could be made 
I. GENERAL CONSIDERATION. for less than a payment equal to the present value of all fu- 
Il. LUMP SUM PAYMENT. 3 ture payments of compensation computed at 5% discount, 
‘ compounded annually. Such an award does not deprive em- 
I, GENERAL CONSIDERATION. ployer of due process of law or equal protection of the law. 
é 5 Livingston v, Loffland Bros., 1974-NMCA-047, 86 N.M. 375, 

Lump sum settlement, — When an employer or in- 524 P.2d 991, cert, denied, 86 N.M. 372, 524 P.2d 988. 


surer and an employee agree to a lump-sum settlement 
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Legislature's policy favoring periodic over lump 


WORKERS' COMPENSATION 


sum payments in Subsection A of this section also ap- ¢,, 


plies to compensation due a deceased worker's depen- 
dents under Section 52-1-46 NMSA 1978. Paradiso v. 
Tipps Equip., 2004-NMCA-009, 134'N.M. 814, 82 P.3d 985, 
cert. denied, 2004-NMCERT-001. 

Not unconstitutional delegation of authority. 
— The section awarding lump sum payment to the em- 
ployee is not an unconstitutional delegation of authority 
by the legislature and does not deprive the employer of his 
right to due process of law. Livingston v. Loffland Bros., 
1974-NMCA-047, 86 N.M. 375, 524 P.2d 991, cert. denied, 
86 N.M. 372, 524 P.2d 988. 

Accelerated periodic payments are not lump-sum 
settlements requiring pre-approval by the judge. There- 
fore, employer was entitled to a credit without discount 
for advance periodic payments made to worker. Gomez v, 
Bernalillo Cnty, Clerk's Office, 1994- NMCA-102, 118 N.M. 
449, 882 P.2d 40. 

Lump-sum payment and release agreement ef- 
fective as waiver of statutory rights, — Lump-sum 
payment and release agreement which stated, among 
other things, that claimant would be treated by present 
physician or his referral for life was a binding contract, 
and constituted a waiver of employer's right under Sec- 
tion 52-3-15 NMSA 1978 to designate a change in claim- 
ant's primary care provider. Ramirez v. Johnny's Roofing, 
Inc., 1999-NMCA-038, 127 N.M: 83, 977 P.2d 348. 

Limitation on release. — Subsections A and B of this 
section do not allow the release of an employer from li- 
ability for further benefit payments in exchange for par- 
tial lump-sum payments when worker's condition be- 
comes worse, Souter v. Ancae Heating & Air Conditioning, 
2002-NMCA-078, 132 N.M. 608, 52 P.3d 980, 

Facilitating the production of income. — The term 
"to facilitate the production of income," as used in the Pa- 
dilla v. Frito-Lay test (see annotation this section), does 
not mean maximizing return on investment. Merrifield v. 
Auto-Chlor Sys., 1983-NMCA-098, 100 N.M. 263, 669 P.2d 
739. 

No lump-sum award of attorney's fees. — Hearing 
officer did not abuse his discretion in refusing to award 
attorney's fees in a lump sum payable by employer and, 
instead, awarding attorney's fees to be paid out of claim- 
ant's bi-weekly compensation. Strong v. Sysco Corp. /No- 
bel Sysco, 1989-NMCA-051, 108 N.M. 639, 776 P.2d 1258. 

Voluntary payment of maximum compensation 
benefits over period of time does not establish total 
permanent disability, and such payment is not an admis- 
sion by the employer of the totality or permanency of any 
injury. Armijo v. Co-Con Constr. Co., 1978-NMCA-106, 92 
N.M. 295, 587 P.2d 442, cert. denied, 92 N.M. 260, 586 P.2d 
1089, overruled on other grounds by Raines v, W.A. Klinger 
& Sons, 1988-NMSC-083, 107 N.M. 668, 763 P.2d 684; 
Neumann v. A.S. Horner, Inc., 1983-NMCA-039, 99 N.M. 
603, 661 P.2d°503, overruled on other grounds by Maitlen 
v. Getty Oil Co., 1987- NMCA-002, 105 N.M. 370, 733 P.2d 
land Raines v. WA, Klinger & Sons, 1988- NMSC- 083, 107 
N.M. 668, 763 P.2d 684, 

Rehabilitation is restoration of individual to his 
greatest potential — physically, mentally, socially and 
vocationally. Lane v. Levi Strauss & Co,, 1979-NMCA-012, 
92 N.M. 504, 590 P.2d 652. 

Temporary disability is that which lasts for a lim- 
ited time only while the workman (worker) is undergoing 
treatment and this classification anticipates that eventu- 
ally there will be either complete recovery or an impaired 
bodily condition which is static. Lane v. Levi Strauss & 
Co., 1979-NMCA-012, 92 N.M. 504, 590 P.2d 652. 

Thirty-one day period for paying first com- 
pensation installment has no applicability to 
one-year limitation period within which the claim- 
ant was required to bring suit after termination of her 
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employment, and the 31-day period could not be tacked 
on to a one-year limitation. Owens v. Eddie Lu's Fine Ap- 
parel, 1980-NMCA-149, 95 N.M. 176, 619 P-2d 852. 

Filing separate claim to determine total perma- 
nent disability. — This section gave plaintiff the right 
to file a petition, a separate claim, a separate proceeding, 
under the Workmen's (Workers') Compensation Act, to de- 
termine if he had a case of total permanent disability, and 
if so, if it was in the best interests of the parties entitled 
to compensation to grant him a lump-sum award. The 
purpose of the section was to give a workman (worker) an 
early opportunity to solve an economic problem. Briscoe v, 
Hydro Conduit Corp., 1975-NMCA-147, 88 N.M. 568, 544 
P.2d 283 (decided under prior law). 


IL LUMP SUM PAYMENT. 


Return-to-work lump sum payments may be modi- 
fied if the worker's physical condition changes. Benny v. 
Moberg Welding, 2007-NMCA-124, 142 N.M. 501, 167 P.3d 
949, cert. denied, 2007-NMCERT- 008, 142 N.M. 435, 166 
P.3d 1089. 

A worker can receive a partial lump-sum payment 
for payment of debts while pursuing an intentional tort 
action against the employer. Luna v. Lewis Casing Crews, 
Inc., 2007-NMSC-020, 141 N.M. 607, 159 P.3d 256. 

Lump-sum payment exception rather than rule. 
— Periodic compensation payments are the rule, and 
lump-sum awards are the exception, and in applying this 
exception the purpose of workmen's (workers') compensa- 
tion must be kept in mind, that is.the public policy that 
compensation shall be made in a certain amount, to se- 
cure the injured employee against want, and to avoid his 
becoming a public’charge. Arther v.\Western Co. of N. Am., 
1975-NMCA-082, 88 N.M. 157, 538 P.2d 799, cert. denied, 
88 N.M. 318, 540 P.2d 248, 

Three factors determine an award of lump-sum: (1) 
total permanent disability; (2) rehabilitation of the work- 
man (worker) and (3) the best interest of the.workman 
(worker). Lane v, Levi Strauss & Co,, 1979-NMCA-012, 92 
N.M. 504, 590 P.2d 652 (decided under former law), 

Only exceptional circumstances. permit lump- 
sum award, — Lump summing should only be permitted 
when it appears that exceptional circumstances warrant 
the departure from the general scheme; however, once a 
departure is warranted there shouldbe no hesitancy. in 
making a. lump-sum award, which may be made either in 
whole or in part so long as it is made because of excep- 
tional circumstances. Codling v, Aztec Well Servicing Co., 
1976-NMCA-044, 89 N.M, 213, 549 P.2d 628.,, 

As each request for a lump-sum payment is unique, a 
precise enumeration of what factual ingredients. consti- 
tute special circumstances is impossible, but in each case 
which has granted a lump-sum award, a certain factual 
situation has emerged which, by its quantum and quality 
of evidence, has convincingly portrayed the existence. of 
exceptional circumstances, Codling v. Aztec. Well Servicing 
Co,, 1976-NMCA-044, 89 N.M. 218, 549 P.2d 628. 

Generally, a lump sum is awarded only when pres- 
ent, pressing need is shown, and the spectre of distant 
deprivation to plaintiff is simply insufficient to. warrant 
a lump-sum award..Zamora v. CDK Contracting Co., 
1987-NMCA-0938, 106. N.M. 309, 742 P.2d 521, cert, denied, 
106 N.M. 353, 742 P.2d 1058. 

It was error to award a claimant lump- -sum benefits, 
when such a payment would create an undue risk that 
the worker would end up on the welfare rolls well be- 
fore the periodic payments would have terminated. Ries- 
enecker v. Arkansas Best Freight Sys., 1990-NMCA-059, 
110 N.M. 654, °'798 P.2d 1040, vacated on other grounds, 
1990-NMCA-100, 110 N.M. 451, 796 ie 1147 Smet 
uation prior law), 
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Exceptional circumstances necessary for lump- 
sum award, — Where maximum compensation benefits 
for disability are not. being paid, a ‘suit to establish: dis- 
ability may be brought, and if total permanent disability 
is established, a lump-sum may be awarded where excep- 
tional circumstances warrant a departure from payments 
of compensation in installments. Minnerup v. Stewart 
Bros. Drilling Co., 1979-NMCA-125, 93 N.M. 561, 603 P.2d 
300, cert. denied, 94 N.M. 629, 614 P.2d 546 (1980), over- 
ruled on other grounds by Raines v. W.A. Klinger & Sons, 
1988-NMSC-083, 107 N.M. 668, 763 P.2d 684. 

Lump-sum payments are justified only when excep- 
tional circumstances exist. Woodson v. Phillips Petroleum 
Co., 1985-NMSC-018, 102 N.M. 333, 695 P.2d 483. 

Each case considered independently in determin- 
ing lump sum. — Each request for a lump-sum payment 
stands or falls on its own merits, and each case must be 
considered according to. the evidence produced to deter- 
mine whether sufficient. "special circumstances" exist to 
bring. the request within the exception of Subsection B. 
Padilla v. Frito-Lay, Inc., 1981-NMCA-154, 97 N.M. 354, 
639 P.2d 1208, cert. denied, 98 N.M. 50, 644: P.2d 1039.. 

Special circumstances for lump sum award. 
— A precise enumeration of what factual ingredients 
constitute special circumstances is impossible; the pro- 
priety of a lump-sum award in each case’stands or falls 
on its own merits. Woodson v. Phillips. Petroleum Co., 
1985-NMSC-018, 102 N.M. 333, 695 P.2d 483. 

No limitation on full lump-sum payments in Sub- 
section C, — The different statutory provisions of this 
section applicable to full and partial lump sum payments, 
represent a legislative balancing of competing interests. 
Subsection C recognizes the economic difficulties faced 
by injured and disabled workers who, because of injury 
or disability, are unable to pay certain debts and autho- 
rizes a lump sum payment, rather than periodic payment, 
if necessary to avoid extreme hardship, Because the pur- 
pose of such a payment is need, rather than convenience, 
there is no reason to reduce benefits to the level calculated 
based solely on impairment. Cabazos v. Calloway Constr, 
1994-NMCA-091, 118 N.M. 198, 879 P.2d 1217, cert. de- 
nied, 119 N.M. 168, 889 P.2d 203.» 

Periodic compensation payments are the rule 
and lump-sum awards are the exception; because lump- 
summing is a departure it should only be permitted when 
it appears that exceptional circumstances warrant the de- 
parture. Lamont v. N.M. Military Inst., 1979-NMCA-047, 
92 N.M. 804, 595 P.2d 774, cert. denied, 92 N.M. 675, 
593 P.2d 1078; Spidle v, Kerr-McGee Nuclear Corp., 
1981-NMSC-058, 96 N.M. 290, 629 P.2d 1219. 

Periodic payments ordinarily serve the policy of this ar- 
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ticle; the award of a lump sum is the exception. Padilla, 


v. Frito-Lay, Inc., 1981-NMCA-154, 97 N.M. 354, 639 P.2d 
1208, cert. denied, 98 N.M. 50, 644 P.2d 1089, 

Subsection C of this section enacted into law what had 
been treated in case law as an exception to the periodic 
payment provision of the workers’ compensation law, 
Jackson v. K & M Consir., 2004-NMCA-082, 1386 N.M. 94, 
94 P.38d 837, cert. denied, 2004-NMCERT-007, 136 N.M, 
452,99 P3d 1164. .. 7 

Unaccrued disability benefits for lump sum pay- 
ment of debt. — In enacting Subsection C of this sec- 
tion, there is no intent on the part of the legislature to 
call upon unaccrued disability benefits for the lump sum 
payment of debt when the worker is no longer disabled, 
due to his or her death, and, as a result, there no longer 
exist any period payments due from which a lump sum 
payment for debt would be deducted. Jackson v. K & M 
Constr., 2004-NMCA-082, 186 N.M. 94, 94 P.3d 837, cert. 
denied, 2004-NMCERT-007, 136 N.M. 452, 99 P.3d 1164. 

Lump-sum award only where compensation right 
previously established. — Section 52-1-56 NMSA 1978 
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and this section: authorize lump-sum awards only where 
the right to compensation has been previously estab- 
lished. Where defendants in their answer admitted death 
from injuries arising out of and in the course of employ- 
ment, and contested only the propriety of a lump-sum 
award, their admission of liability sufficiently established 
plaintiff's right to compensation and authorized a lump- 
sum award under the section. Arther v. Western Co. of N. 
Am., 1975-NMCA-082, 88 N.M. 157, 538 P.2d 799, cert. de- 
nied, 88 N.M. 318, 540 P.2d 248. 

Obtaining lump sum award through court pro- 
ceeding. — Lump-sum awards may be obtained through 
court proceedings only where the right to compensation 
has been previously established. Newmann v. A.S. Horner, 
Inc., 1983-NMCA-039, 99 N.M. 603, 661 P.2d 503, over- 
ruled on other grounds by Raines v, W.A. Klinger & Sons, 
1988-NMSC-083, 107 N.M. 668, 763 P.2d 684. 

Application of statute of limitations to lump-sum 
credit. — Worker's compensation judge did not abuse her 
discretion in applying a credit: for lump-sum payments 
previously made to claimant to a period of time during 
which employer had failed to pay benefits, even though 
the employer had initially stopped paying benefits more 
than one year prior to claimant's. action. West v, Home 
Care Res., 1999-NMCA-037, 127 N.M: 78, 976 P.2d 1030. 

Matter is vested in trial court's discretion 
whether to grant lump-sum award. Boughton v. W. 
Nuclear, Inc,, 1988-NMCA-052, 99:N.M. 723, 663 P.2d 382. 

Discretion not abused in awarding widow. ben- 
efits for house and daughter's care. — The trial court 
does not abuse its discretion in awarding a widow work- 
er's compensation benefits in a lump sum to purchase a 
house and raise her daughter in a home (rather than an 
apartment) environment, to attend a nursing school, and 
for future medical care for her daughter's physical condi- 
tion, Boughton v. Western Nuclear, Inc., 19838-NMCA-052, 
99 N.M..728, 663 P.2d 382. 

Lump-sum awarded only if it promotes public pol- 
icy. — Proof that a lump-sum award is in the best interest 
of the recipient will not justify a court in ordering such an 
award if to do.so would undermine the public policy which 
the statute is intended to promote.) Spidle v. Kerr-McGee 
Nuclear Corp., 1981-NMSC-058, 96. N.M. 290, 629 P.2d 
1219; Boughton v. Western Nuclear,Inc., 1983-NMCA-052, 
99 .N.M. 723, 663 P.2d 382. 

Claimant's burden to show lump-sum award in 
his best interests, — A lump-sum award should be cal- 
culated on a sound annuity. basis and should not be per- 
mitted for the purpose of beating the actuarial tables; 
thus the claimant has the burden of showing that it is 
in his best interest and that the lack of lump summing 
would create a manifest hardship where relief is essential 
to protect claimant and his family from want, privation or 
to facilitate the production of income or to help in a reha- 
bilitation program, and depending on the circumstances, 
the payment of debts may or may not be an important fac- 
tor. Codling v. Aztec Well Servicing Co., 1976-NMCA-044, 
89 N.M. 218, 549 P.2d 628 (decided under former law). 

Petitioner's burden of proof. — A petitioner for a 
lump-sum award has the burden of showing that it is in 
his best interest and that the failure to award a lump sum 
would create a manifest hardship where relief is essential 
to protect the claimant and his family from want or priva- 
tion, to facilitate the production of income for the claimant 
or to help the claimant in a rehabilitation program. Padilla 
v. Frito-Lay, Inc., 1981-NMCA-154, 97 N.M. 354, 639 P.2d 
1208, cert. denied, 98 N.M. 50, 644 P.2d 1039; Boughton v, 
W. Nuclear, Inc., 1983-NMCA-052, 99 N.M. 723, 663 P.2d 
882; Woodson v. Phillips Petroleum Co., 1985-NMSC-018, 
102 N.M.338, 695 P.2d 483 (decided under former law). 

Expert testimony not required. — There is no 
mandatory requirement in the workmen's (workers') 
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compensation law that the claimant produce expert testi- 
mony at a hearing to obtain an advance payment of com- 
pensation. Padilla v. Frito-Lay, Inc., 1981-NMCA-154, 97 
N.M. 354, 639 P.2d 1208, cert. denied, 98 N.M. 50, 644 P.2d 
1039. + 
Sufficient findings to support lump-sum award. — 
Trial court's findings that the financial interests of plain- 
tiff, a 21-year-old widow who had been married to her de- 
ceased husband about one month, and had no children, 
would be best served by a lump-sum settlement because 
of its investment potential and because she could remarry 
the day after a lump-sum settlement, or die the day after 
a lump-sum settlement, without losing any future pay- 
ments, was not sufficient to support a lump-sum award. 
Arther.v. Western Co. of N. Am., 1975-NMCA-082, 88 N.M. 
157, 538 P.2d 799, cert. denied, 88 N.M. 318, 540 P.2d 248. 
Lump-sum benefits were properly awarded where the 
court was concerned that the mothers of the dependent 
children of the deceased would mismanage the funds, and 
a lump-sum award was the best way to secure the services 
of a conservator at a reasonable cost. Sowders v. MFG 
Drilling Co., 1985-NMCA-081, 103 N.M. 267, 705 P.2d 172. 
Stipulated compensation order that failed to 
comply with approval process was invalid and un- 
enforceable. — Where, in 2004, the parties entered into 
a stipulated compensation order (SCO) to settle a dispute 
regarding worker's*entitlement to workers’ compensa- 
tion benefits as the result of an accident and injuries to 
worker's back that occurred in 2002, and where there was 
no hearing by the workers’ compensation judge (WCJ) to 
approve the provisions of the SCO or otherwise confirm 
worker's knowledge of the partial lump-sum settlement or 
any of the material facts contained therein, and where, 
in 2014, employer filed a motion for a supplemental com- 
pensation order (MSCO), the WCJ erred in granting the 
MSCO and in approving the SCO under 52-5-13 and -14 
NMSA 1978, because the SCO was not in compliance with 
52-5-12(C) NMSA 1978, and therefore the WCJ had no au- 
thority to approve the SCO containing a partial lump-sum 
payment of benefits; the SCO was invalid and unenforce- 
able. Baca v, State, 2017-NMCA-076, cert. denied. 
Payment of debts accumulated during disabil- 
ity. — Only those debts that have been added during the 
worker's disability may be paid off with a lump sum; other 
debts are not eligible for lump-sum payment. Carrasco v. 
Phelps Dodge/Chino Mines, 1995-NMCA-001, 119 N.M. 
347, 890 P.2d 408. 
_ The renewal of a promissory note does not constitute 
an accumulation of debt within the scope of this section. 
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Carrasco v. Phelps Dodge/ Chino Mines, 1995-NMCA-001, 
119 N.M. 347, 890 P.2d 408. 

Premature lump-sum award. — In the present 
case, because the worker had not returned to work for six 
months earning 80% of his average weekly wage, he did 
not qualify for a full lump-sum payment under Subsec- 
tion B. Therefore, the employer could not be required to 
pay the full amount of the remaining disability as deter- 
mined at the time of the hearing, notwithstanding the fact 
that the payment was denominated as partial, Subsec- 
tion C does allow, after maximum medical improvement 
has been achieved and with the approval of the judge, a 
partial lump-sum payment for the sole purpose of paying 
debts that may have accumulated during the course of 
the injured or disabled worker's disability. However, the 
judge here did not award a partial lump-sum payment; he 
awarded full payment. Therefore, Subsection C was not in 
fact properly utilized and the award as made must be set 
aside, Quintana v. Ilfelds, 19938-NMCA-158, 116 N.M. 836, 
867 P.2d 1218, 

Review of lump-sum award. — Where the district 
court determines that a lump-sum payment is in the 
best interest of the claimant and the public, a review- 
ing court will not disturb the award in the absence of an 
abuse of discretion. Spidle v. Kerr-McGee Nuclear Corp.; 
1981-NMSC-058, 96 N.M. 290, 629 P.2d 1219. 

Modification of benefits award. — A worker may, 
pursuant to Section 52-1-56 NMSA 1978, seek an increase 
in his compensation based on change in condition at any 
time during that statutory benefits period under: Sec- 
tion 52-1-42 NMSA 1978, even if, as a result of receiving 
partial lump-sum payments for debt pursuant to Subsec- 
tion C, the worker has received the monetary equivalent 
of the benefits allowed in a compensation order before 
the benefits period expires. Souter v. Ancae Heating & 
Air Conditioning, 2002-NMCA-078, 132 N.M. 608, 52 P.3d 
980. 

Law reviews. — For annual survey of New Mexico law 
relating to workmen's compensation, see 3 N.M.L. Rev. 
495 (1983), 

For survey of 1990-91 workers' compensation law, see 
22 N.M.L. Rev. 845 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers’ Compensation §§ 679 to 683, 

Tort liability of worker's compensation insurer for 
wrongful delay or refusal to make payments due, 8 
A.L.R.4th 902. 

Workers' compensation: reopening lump-sum compen- 
sation payment, 26 A.L.R.5th 127. 


52-5-13. Approval of lump sum settlement by workers' compensation 


judge. 


The lump sum payment agreement entered into between the worker or his dependents and the 
employer shall be presented to the workers’ compensation judge for approval upon a joint petition 
signed by all parties and verified by the worker or his dependents. The workers' compensation 
judge shall in every case assure that the worker or his dependents understand the terms and con- 
ditions of the proposed settlement, and he may require a hearing for that purpose. All parties shall 
have the right to attend any such hearing and present testimony. 


History: Laws 1986, ch. 22, § 39; 1989, ch. 263, § 81. 
ANNOTATIONS 


Modifications of lump-sum settlements. — The 
workers' compensation administration has continuing 
jurisdiction over both modification and enforcement of 
lump-sum settlement agreements. Cruz v. Liberty Mut. 
Ins. Co., 1995-NMSC-006, 119 N.M, 301, 889 P.2d 1223. 
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Approval by workers' compensation judge in ac- 
cordance with requirements of this section and Sec- 
tion 52-5-14(A) NMSA 1978 is necessary to assure adher- 
ence to the policies established by the legislature favoring 
periodic payments over lump sum payments, requiring 
careful effort to assure that a worker or the dependents 
understand the consequences of replacing periodic pay- 
ments with a discounted lump sum amount, and assuring 
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that the settlement is fair, equitable, and consistent with 
the Worker's Compensation Act. Paradiso v, Tipps Equip., 
2004-NMCA-009, 134 N.M. 814, 82 P.3d 985, cert. denied, 
2004-NMCERT-001. 

Failure to ensure worker understood agreement. 
— Where worker, who was not represented by counsel, filed 
a petition for lump sum payment and the workers' com- 
pensation judge approved the petition without a hearing, 
the lump sum settlement was unenforceable because the 
workers' compensation judge failed to perform the judge's 
affirmative duty to ensure that the worker understood the 
lump sum settlement agreement. Sommerville v. Southwest 
Firebird, 2008-NMSA-034, 144 N.M. 396, 188 P.3d 1147. 

Stipulated compensation order that failed to 
comply with approval process was invalid and un- 
enforceable. — Where, in 2004, the parties entered into 
a stipulated compensation order (SCO) to settle a dispute 
regarding worker's entitlement to workers' compensa- 
tion benefits as the result of an accident and injuries to 
worker's back that occurred in 2002, and where there was 
no hearing by the workers' compensation judge (WCJ) to 
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approve the provisions of the SCO or otherwise confirm 
worker's knowledge of the partial lump-sum settlement or 
any of the material facts contained therein, and where, 
in 2014, employer filed a motion for a supplemental com- 
pensation order (MSCO), the WCJ erred in granting the 
MSCO and in approving the SCO under 52-5-13 and -14 
NMSA 1978, because the SCO was not in compliance with 
52-5-12(C) NMSA 1978, and therefore the WCJ had no au- 
thority to approve the SCO containing a partial lump-sum 
payment of benefits; the SCO was invalid and unenforce- 
able. Baca v, State, 2017-NMCA-076, cert. denied. 

Written agreements binding. — When an employer 
or insurer and an employee agree to a lump-sum settle- 
ment for workers' compensation benefits, and that agree- 
ment is reduced to writing and is signed, it becomes a 
binding expression of the parties' intent; a lump-sum 
settlement agreement, however, must be submitted to the 
workers' compensation administration for approval. Cruz 
v, Liberty Mut. Ins. Co., 1995-NMSC-006, 119 N.M. 301, 
889 P.2d 1223. 


A. Ifthe workers' compensation judge finds the lump-sum payment agreement to be fair, eq- 
uitable and consistent with provisions of the Workers' Compensation Act [Chapter 52, Article 1 
NMSA 1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978], he 
shall approve the agreement by order, and the order shall not be set aside or modified except as 
provided in the applicable law. The workers' compensation judge may refuse to approve a settle- 
ment if he does not believe that it provides substantial justice to the parties. 

_.B. In making lump-sum settlements, the payment due the worker or his dependents shall not 
be discounted at a greater rate than a sum equal to the present value of all future payments of 


compensation benefits computed at a five percent discount compounded annually. 


History: Laws 1986, ch. 22, § 40; 1989, ch. 263, § 82; 
1990 (2nd S.S.), ch. 2, § 58. 

The 1990 (2nd 'S.S,) amendment, effective January 1, 
1991, deleted the former first sentence of Subsection B 
regarding compensation converted into lump sum settle- 
ment by agreement. 


ANNOTATIONS 


Jurisdiction pending appeal. — The workers’ 
compensation division did not have jurisdiction to en- 
ter an order of settlement in a case where an appeal 
was pending. Riesenecker v. Arkansas. Best Freight Sys., 
1990-NMCA-100, 110 N.M. 451, 796 P.2d 1147. 

Approval by workers' compensation judge in ac- 
cordance with requirements of Subsection A of this 
section and Section 52-5-18 NMSA 1978 is necessary to 
assure adherence to the policies established by the leg- 
islature favoring periodic payments over lump sum pay- 
ments, requiring careful effort to assure that a worker or 
the dependents understand the consequences of replacing 
periodic payments with a discounted lump sum amount, 
and assuring that the settlement is fair, equitable, and 
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consistent with the Worker's Compensation Act. Paradiso 
v. Tipps Equip., 2004-NMCA-009, 134 N.M. 814, 82 P.3d 
985, cert. denied, 2004-NMCERT-001, 

Stipulated compensation order that failed to 
comply with approval process was invalid and un- 
enforceable. — Where, in 2004, the parties entered into 
a stipulated compensation order (SCO) to settle a dispute 
regarding worker's entitlement to workers' compensa- 
tion benefits as the result of an accident and injuries to 
worker's back that occurred in 2002, and where there was 
no hearing by the workers' compensation judge (WCJ) to 
approve the provisions of the SCO or otherwise confirm 
worker's knowledge of the partial lump-sum settlement or 
any of the material facts contained therein, and where, 
in 2014, employer filed a motion for a supplemental com- 
pensation order (MSCO), the WCJ erred in granting the 
MSCO and in approving the SCO under 52-5-13 and -14 
NMSA 1978, because the SCO was not in compliance with 
52-5-12(C) NMSA 1978, and therefore the WCJ had no au- 
thority to approve the SCO containing a partial lump-sum 
payment of benefits; the SCO was invalid and unenforce- 
able. Baca v, State, 2017-NMCA-076, cert. denied. 


All awards shall be against the employer for the amount then due and shall contain an order upon 
the employer for the payment to the worker, at regular intervals during the time he is entitled to receive 
compensation, of the further amounts he is entitled to receive. The awards shall be so framed as to ac- 
complish the purpose and intent of the Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] 
or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978] in all particulars. 


Bool © 
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History: Laws 1986, ch. 22, § 41; 1989, ch. 263, § 83. rev'don other grounds, vin ple rena 093, 112 N.M. 533, 
817 P.2d 726, 
ANNOTATIONS There was no glithorleatidn for the cost of copy- 


ing charges as "valid expenses." Archuleta v. Safeway 


Interest on compensation orders. — A review of Stores; Inc, 1986-NMCA-092, 104 N.M, 769, 727 P.2d 77 


the Workers' Compensation Act as a whole demonstrates 


decided under former 52-1-35 NMSA 1978); 
a legislative intent to apply post-judgement interest to ( 
final compensation orders. Sanchez v. Siemens Transmis- Am. Jur, 2d, A.L.R. and C.J.S.: references. — wi Am. 


Jur. 2d Workers' Compensation §§ 634 to 640. 
sion Sys., 1991-NMCA-028, 112 N.M. 236, 814 P2d 104, 100 C.JS. Workmen's Compensation g neghuneali 


52-5-16. Physical examination of worker; statements regarding 
dependents. 


A. It is the duty of the worker, at the time of his employment or thereafter at the request of 
the employer, to submit himself to examination by a physician authorized to practice medicine in 
the state, who shall be paid by the employer, for the purpose of determining the worker s physical 
condition. 

B. It is the duty of the worker, if required, to give the employer the names, addresses, rela- 
tionships and degree of dependency of the worker's dependents, if any, or any subsequent change 
thereof. When the employer requires, the worker shall make a detailed verified statement relating 
to such dependents, matters of employment and other information incident thereto. 


History: Laws 1986, ch. 22, § 42; 1989, ch. 263, § 84. 


52-5-17. Subrogation. 


A. The right of any worker or, in case of his death, of those entitled to receive payment or dam- 
ages for injuries or disablement occasioned to him by the negligence or wrong of any person other 
than the employer or any other employee of the employer, including a management or supervisory 
employee, shall not be affected by the Workers' Compensation Act [Chapter 52, Article 1 NMSA 
1978] or the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978], but the 
claimant shall not be allowed to receive payment or recover damages for those injuries or disable- 
ment and also claim corapensation from the employer, Baeupe as provided in Subsection Ciof. this 
section. 

B. In a circumstance covered by Subsection A of this section, the receipt of compensation from 
the employer shall operate as an assignment to the employer or his insurer, guarantor or surety 
of any cause of action, to the extent of payment by the employer to or on behalf of the worker for 
compensation or any other benefits to which the worker was entitled under the Workers' Compen- 
sation Act or the New Mexico Occupational Disease Disablement Law and that were occasioned by 
the injury or disablement, that the worker or his legal representative or others may have against 
any other party for the injury or disablement. 

C. The worker or his legal representative may retain any compensation due under the unin- 
sured motorist coverage provided in Section 66-5-301 NMSA 1978 if the worker paid the premium 
for that coverage. If the employer paid the premium, the worker or his legal representative may 
not retain any compensation due under Section 66-5-301 NMSA 1978, and that amount shall be 
due to the employer. For the purposes of this section, the employer shall not be deemed to pay the 
premium for uninsured motorist coverage in a lease arrangement in which the employer pays the 
worker an expense or mileage reimbursement amount that may include as one factor an allowance 
for insurance coverage. 


History: Laws 1986, ch. 22, § 43; 1987, ch. 235, § 51; "idtauielt case'sandl “that for'which"4wics in Subsettton 


189, ch, 268, § Fit 1990 (2nd §.S.), ch, 2, § 59, B, and added Subsection C. 

e 1990 (2nd 8.8.) amendment, effective January 1, 

1991, added the Subsection A and B designations, deleted ANNOTATIONS 
"or employee" following "worker" four times in Subsec- I. GENERAL CONSIDERATION. 


tions A and B, added ."except as provided in Subsection C 
of this section" at the end of Subsection A, substituted "In nt alah i lV pia eigitte 


a circumstance covered by Subsection A of this section" for IV. UNINSURED MOTORIST INSURANCE. 
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I, GENERAL CONSIDERATION. 


Section was not expanded to recognize an inde- 
pendent right to bring suit against a third-party tortfea- 
sor. Liberty Mut. Ins. Co. v, Salgado, 2005-NMCA-144, 138 
N.M. 685, 125 P.3d 664. 

This section provides a derivative right. Liberty 
Mut. Ins. Co. v. Salgado, 2005-NMCA-144, 138 N.M. 685, 
125 P.3d 664., 

The legislature intended that (1) an injured work- 
man (worker) shall not be denied the right to recover dam- 
ages caused by the negligence of a third person because 
he has received workmen's (workers') compensation. ben- 
efits for the same injury, but, (2) he shall not be allowed 
to retain both the compensation benefits and the damages 
recovered from such third person, and (3) the section, by 
operation of law, assigns to the employer so much of the 
judgment or payments received from such third person as 
the injured workman (worker) received as compensation 
benefits. Reed v. Styron, 1961-NMSC-119, 69 N.M. 262, 
865 P.2d 912. 

This section plainly intends to prevent dual re- 
covery, and an erroneous selection or election of remedy 
should not be construed as forever terminating the right 
to receive the benefits of the Workmen's (Workers') Com- 
pensation Act. The employer, or its insurer, had the right 
to reimbursement of any amounts paid the employee, in 
the event the employee successfully sued a third party but 
the right to indemnity is not such a right as should op- 
erate to destroy the benefits of the workmen's (workers') 
compensation statute. Brown v, Arapahoe Drilling Co., 
1962-NMSC-051, 70 N.M. 99, 370 P.2d 816. 


the statute is evidence that the legislature intended to 
prevent an employee's double recovery from discrete and 
independent insurance coverage provided by the employer. 
Draper v. Mountain States Mut. Cas. Co,, 1994-NMSC-002, 
116 N.M. 775, 867 P.2d 1157. 


II]. RECOVERY FROM THIRD PARTY. 


Workman (Worker) is indispensable party in suit 
to recover damages from a third party tort-feasor under 
this section even though the employer's insurer. has paid 
the employee under the Workmen's (Workers') Compensa- 
tion Act because it is the workman (worker) who has the 
claim against the third party. Herrera v. Springer Corp., 
1973-NMCA-041, 85 N.M. 6, 508 P.2d 1308, rev'd on other 
grounds, 1973-NMSC-057, 85 N.M. 201, 510 P.2d 1072. 

Compensation insurer not indispensable party to 
workmen's (workers') suit. — As the right to collect is 
in the workman (worker), the compensation insurer does 
not own the right to enforce liability and cannot release 
the third party from liability, and therefore is not an indis- 
pensable party to the workmen's (workers') suit. Herrera 
v. Springer Corp., 1973-NMCA-041, 85 N.M. 6, 508 P.2d 
1303, rev'd on other grounds, 1973-NMSC-057, 85 N.M. 
201, 510 P.2d 1072. 

The underlying concern with third party actions 
is that the claimant will receive a "double recovery." 
Transp. Indem. Co, v. Garcia, 1976-NMCA-059, 89 N.M. 
342, 552 P.2d 473, cert. denied, 90 N.M. 9, 558 P.2d 621. 

Provisions for assignments valid, — Provisions of 
the Workmen's (Workers') Compensation Act providing for 
assignments of personal injury causes of action are valid. 
Motto v. State Farm Mut. Auto. Ins. Co,, 1969-NMSC-178, 
81 N.M. 35, 462 P.2d 620. 

An insured can, through a subrogation clause, assign 
his cause of action, but the insured must abide by the 
terms of the clause in order to collect. Motto v. State Farm 
Mut. Auto. Ins. Co., 1969-NMSC-178, 81 N.M. 35, 462 P.2d 
620. 

Assignment of action. — An employee who receives 
compensation from employer's insurer for an injury. does 
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not assign his entire cause of action against a third party 
for damages. This question is determined by the Work- 
men's (Workers') Compensation Act. Kandelin v. Lee Moor 
Contracting Co., 1933-NMSC-058, 37 N.M. 479, 24 P.2d 
731, 

Although the workmen's’ (workers') compensation 
statutes do not create a right of subrogation or assign- 
ment in an insurer, but merely the right to reimburse- 
ment, a claimant may voluntarily assign his rights to 
an insurer which may bring an action in its own name 
against the party responsible for the workmen's (work- 
ers') injuries. Seaboard Fire & Marine Ins. Co. v. Kurth, 
1980-NMCA-112, 96 N.M. 631, 633 P.2d 1229, cert. denied, 
95 N.M. 426, 622 P.2d:1046 (1981). 

Recovery from third-party not a bar to benefits. 
— Prosecution to judgment of a third-party action is not 
a bar to subsequent collection of workers' compensation 
benefits; if there is a problem with a satisfaction of the 
third-party claim, it does not ‘go to double recovery, it 
goes to the amount of reimbursement ‘or credit to which 
the employer is entitled. Montoya v. AKAL Sec., Inc., 
1992-NMSC-056, 114 N.M. 354, 838 P.2d 971. 

The: decision in Montoya v, AKAL Sec, Inc, 
1992-NMSC-056, 114 N.M 354, 888 P2d 971, applied 
retroactively to allow an employee to continue to recover 
compensation benefits notwithstanding her settlement: of 
a third-party tort claim. Gutierrez v. City of Albuquerque, 
1995-NMCA-139, 121 N.M. 172, 909 P.2d 732, rev'd on 
other grounds, 1998-NMSC-027, 125.N.M. 6438, 964 P.2d 
807. 

Debtor-creditor relationship where recovery 
against third party. — This section creates a conditional 
debtor-creditor relationship. That condition is operative 
only if a third party recovery is made by the claimant. Ac- 
cordingly, the carrier cause of action, upon the happening 
of the condition, is against the claimant and not the third 
party. Transport Indem. Co. v. Garcia, 1976-NMCA-059, 
89 N.M. 342, 552 P.2d 473, cert. denied, 90 N.M. 9, 558 
P.2d 621. 

Carrier charged with proportionate share of costs 
for action against third party. — Workmen's (Work- 
ers') Compensation Acts are to be liberally interpreted 
in favor of the workman (worker). Where no guidance is 
given, fundamental fairness must be the guidelines. In the 
instant case, it was the claimant who bore the burden of 
the expense and risk of litigation of the third party action. 
It would be unduly burdensome on the claimant to pay all 
of the expenses and by the same token it would unjustly 
enhance the economic position of the carrier not to assess 
a portion of the costs against it. Accordingly, the carrier 
should be charged with his proportionate share of the 
costs. Transport Indem. Co. v. Garcia, 1976-NMCA-059, 89 
N.M. 342, 552 P.2d 473, cert. denied, 90'N.M. 9, 558 P.2d 
621. 

Employer's negligence as affecting his action 
against third party. — This statute omits any mention 
of the situation where negligence of the employer is to 
be considered as affecting the employer's right of action 
against a third party; thus, there is but one cause of action, 
and the employer or his insurer is specifically granted re- 
imbursement in this single cause of action. Royal Indem. 
Co, v, Southern Cal. Petroleum Corp., 1960-NMSC-053, 67 
N.M. 187, 353 P.2d 358. 

Consolidation of actions. Where an insurer's 
cause of action has been consolidated with employee's, 
against party causing employee's injury, the vacation of 
such order of consolidation is erroneous. Kandelin v. Lee 
Moor Contracting Co,, 1988-NMSC-058, 37 N.M. 479, 24 
P.2d 731. 

Employer's share of attorneys' fees. — Determina- 
tion of an employer's proportionate share of attorney fees 
and costs incurred in an action against a third-party tort- 
feasor must take into consideration both compensation 
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benefits already paid and relief from future workers' 
compensation liability. Trujillo: v. Sonic Drive-In / Merritt, 
1996-NMCA-106, 122 N.M. 359, 924 P.2d 1371. 

Recovery of advanced litigation expenses by em- 
ployer. — Reimbursement by the worker of a proportion- 
ate share of litigation expenses advanced by the employer 
in an action against a third-party tortfeasor was appropri- 
ate under Subsection B. Trujillo v. Sonic. Drive-In / Merritt, 
1996-NMCA-106; 122 N.M. 359, 924 P.2d 1371. | 

Resolution of issues between workman (worker) 
and third party controls both the rights and liabilities 
of the compensation insurer as if the workman (worker) 
obtains a settlement, or recovers from the tort-feasor; the 
right to reimbursement is established, and if the workman 
(worker) fails-to recover, the right to reimbursement is 
lost. Herrera v. Springer Corp., 1973-NMCA-041, 85 N.M. 
6, 508. P.2d. 1303, rev'd on other grounds, 1973-NMSC-057, 
85 N.M. 201, 510 P.2d 1072. 

Insurance company.as party plaintiff. — If an in- 
surance company, claiming a right to reimbursement for 
funds expended, and the insurance carrier for the defen- 
dants, is not allowed to become a party plaintiff, it will for- 
feit.its rights to reimbursement under this section. Varney 
v. Taylor, 1963-NMSC-036, 71 N.M. 444, 379 P.2d 84. 

Insurance company can intervene. — An insurance 
company, claiming a right to reimbursement for funds ex- 
pended, can intervene as a party-plaintiff when the same 
company is the insurance carrier for the defendants only 
under such conditions as ‘would properly protect all the 
parties to the litigation. Varney v. Taylor, 1963-NMSC-036, 
71 N.M. 444, 379 P.2d 84, 

Insurance company bound by iidedventel — 
Whether or not an insurance company, claiming a right 
to, reimbursement for funds expended, can intervene: as 
a party plaintiff in,a suit brought by decedent's survivors 
against defendant for which company is also the insurance 
carrier, it will be bound by the judgment in such case, Var- 
ney v. Taylor, 1963-NMSC-0386, 71:N.M. 444, 379 P.2d 84. 

Insurance company not compelled to be party. — 
The, workmen's (workers') compensation insurance com- 
pany is not "compelled by law" to be a party in an action 
for damages against a third party. Schulte v. Baber Well 
Servicing Co., 1982-NMCA-036, 98 N.M. 547, 650 P.2d 
831, cert, denied, 98 N.M. 478, 649 P.2d 1391. 

Assessment of costs against intervenor insurer. 
— It is within the informed discretion of the trial court 
to assess costs against an insurer who intervenes in the 
worker's suit against an alleged tortfeasor, Eskew v. Na- 
tional Farmers Union Ins. Co,, 2000-NMCA-098, 129 N.M. 
667, 11 P.3d 1229. 

Carrier cannot intervene until damages awarded. 
— The court erred by granting a worker's compensation 
carrier leave to file a complaint-in-intervention for re- 
imbursement and by ordering the carrier's intervention 
into an underlying wrongful death suit against a third- 
party defendant prior to a judgment for damages be- 
ing awarded the plaintiff. Fernandez v, Ford Motor Co., 
1994-NMCA-063, 118 N.M, 100, 879 P.2d 101, cert, denied, 
118 N.M. 90, 879 P.2d 91 

Immunity of co-employee. — The immunity of an 
employee for an injury done to a fellow employee is not 
limited to negligent injury; rather, the provisions:of the 
Workmen's (Workers') Compensation Act accord immu- 
nity for all causes of action, all common-law rights and 
remedies, for negligence or wrong including intentional 
torts. Gallegos v. Chastain, 1981-NMCA-014, 95 N.M. 551, 
624 P.2d 60, overruled by Delgado v, Phelps Dodge Chino, 
Inc., 2001-NMSC-034, 131 N.M. 272, 34 P.3d 1148. 

Workman (Worker) giving release to third person. 
—A workman (worker) injured by a third person while em- 
ployed is at liberty to settle with the third person for any 
sum, even less than he would have received under this act, 
but if he does, he may not recover compensation. A release 
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to the third person gives nothing to be assigned to the em- 
ployer. White v. N.M. Hwy. Comm'n, 1938-NMSC-060, 42 
N.M. 626, 83 P.2d 457. 

Applicable statute of limitations. — Where a work- 
ers’ compensation insurer settles with an injured worker, 
receives an assignment of his negligence cause of action 
to the extent of the payment, and seeks reimbursement 
from a third party, the relevant statute of limitations is 
not Section 37-1-4 (four-year period), which governs un- 
specified actions, but Section 37-1-8 (three-year period), 
which governs actions for personal injury, which begins to 
run on a subrogated insurer's action against a third-party 
tortfeasor at the same time that the statute of limitations 
would begin to run on an action by the insured, or his 
personal representative in the event of the death of the 
insured. American Gen. Fire & Cas. Co. v. J.T. Constr. Co., 5 
1987- NMCA-094, 106 N.M. 195, 740 P.2d 1179. © 


II. REIMBURSEMEN T. 


This is a reimbursement statute and there is but 
a single cause of action in employee, even though a 
part of the recovery is to be paid to the employer or his in- 
surer. Royal Indem. Co, v. Southern Cal. Petroleum Corp., 
1960-NMSC-053, 67 N.M. 187, 353 P.2d 358. 

This section is a reimbursement statute and provides 
a right of reimbursement for. benefits paid under the 
Workmen's (Workers') Compensation Act by an, employer 
who is negligent or whose negligence concurs with that 
of a third person in causing the injury. There jis only a 
single cause of action in the employee against the third 
person and the right of the compensation insurance car- 
rier to reimbursement follows the success or failure of 
the employee against such third person. Reed p. Styron, 
1961-NMSC-119, 69 N.M. 262, 365 P.2d 912. 

The workers' compensation carrier's claim for reim- 
bursement of proceeds paid is against the worker and not 
the third party. St. Joseph Healthcare Sys. v. Travelers 
Cos,, 1995-NMCA-020, 119 N.M. 603, 893 P.2d 1007. 

The insurers of the third-party tortfeasors had no af- 
firmative duty to reimburse a compensation insurance 
carrier directly when disbursing settlement proceeds even 
though the insurers knew of the compensation carrier's 
rights; the latter's only statutory right is the right to re- 
imbursement from the settlement proceeds, to be enforced 
against the employee. St. Joseph Healthcare Sys. v.'Travel- . 
ers Cos., 1995-NMCA-020, 119 'N.M. 603, 893 P.2d 1007. 

This section provides a right for reimbursement that 
derives from a worker's right to recover damages from 
a negligent third party. Liberty Mut. Ins. Co.’ v. Lie ae? 
2005-NMCA-144, 138 N.M. 685, 125 P.3d 664. ts 

Formula for calculating employer puinthebee: 
ment. — The employer's extent of reimbursement for 
compensation paid is determined by identifying the na- 
ture and purpose of the payments made by the employer 
and comparing the elements of the tort recovery with 
those which are duplicative of the employer's compensa- 
tion payments; the total of the duplicative payments is 
the amount which must be reimbursed. Paradiso v. Tipps 
Equip., 2004-NMCA-009, 134 N.M. 814, 82 P.3d 985, cert. 
denied, 2004-NMCERT-001, 

Receipt of benefits no bar to action against third- 
party. — Although 'the estate of the deceased has received 
workmen's (workers’) compensation benefits from the 
lessor by means of a settlement agreement, the plain- 
tiff is not denied the right to bring suit against a third- 
party tort-feasor; moreover, the lessor's compensation 
carrier may gain the right of reimbursement from the 
carrier-lessee depending on the success or failure of the 
plaintiff at trial. Matkins v. Zero Refrigerated Lines, Inc., 
1979-NMCA-095, 93 N.M. 511, 602 P.2d 195, 

Recovery from third-party tort-feasor for full loss 
suffered, — Where a claimant has sought relief from a 
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third-party tort-feasor, the amount of the recovery is for 
the full loss or detriment suffered by the injured party 
and makes him financially whole. Seminara v. Frank 
Seminara Pontiac-Buick, Inc., 1980-NMCA-136, 95 -N.M. 
22, 618 P.2d 366, 

Claimant - receiving verdict from third party 
barred from subsequent compensation claims. — 
Where claimant elects to sue third-party tort-feasor and 
receives a verdict with a judgment of zero damages, he is 
then barred from making:a subsequent workmen's (work- 
ers') compensation claim. Seminara v, Frank Seminara 
Pontiac-Buick, Inc., 1980-NMCA-136, 95 N.M. 22, 618 P.2d 
366, 

Having been made "financially whole" by a damage 
award, the plaintiff may not retain both compensation 
benefits and the damages recovered. Strickland v. Roos- 
evelt Cnty. Rural Elec. Coop., 1982-NMCA-184, 99 .N.M. 
335,657 P.2d 1184, cert, denied, 99 N.M. 358, 658 P.2d 433 
(1983), and cert. denied, 463 U.S, 1209, 103 S. Ct, 3540, 77 
L. Ed. 2d 1390 (1983), 

Employer's: right of reimbursement following 
joint tort. — Where a workman (worker) has obtained a 
verdict against third party tortfeasors for a work-related 
injury and the verdict, under comparative fault principles, 
includes a determination that the employer is at fault and 
such fault is a proximate cause of the workman's (work- 
er's) injury, such a determination does not reduce or affect 
the employer's right to be reimbursed for amounts paid 
in compensation.and medical benefits. Taylor v. Delgarno 
Transp., Inc., 1983-NMSC-052, 100 N.M. 138, 667 P.2d 
445. 

Employer entitled to reimbursement where em- 
ployee sues.third party tort-feasors. — Once an em- 
ployee has recovered a judgment against a third party 
tort-feasor, that employee may not thereafter claim com- 
pensation for the same injury, and the employer, or its in- 
surer, has the right to reimbursement of any amounts paid 
the employee, in the event the employee successfully sues 
a third party, since the intent of the Workmen's (Work- 
ers') Compensation Act is to prevent double recovery. This 
is also true where the employee settles the claim against 
the third party tort-feasor. Security. Ins. Co. v. Chapman, 
1975-NMSC-052, 88 N.M. 292, 540 P.2d 222. 

This section of the New Mexico Workmen's (Workers') 
Compensation Act has been consistently interpreted as a 
reimbursement statute involving only one cause of action, 
under which the workman (worker) sues the third party 
tort-feasor for the entire amount of damages and the em- 
ployer or insurer is reimbursed out of amounts received 
by the workman (worker), Security Ins, Co, v. Chapman, 
1975-NMSC-052, 88 N.M. 292, 540 P.2d 222. 

Reimbursement limited to worker's duplicative 
recovery. — An employer i is not necessarily entitled to 
a full reimbursement from an employee's fair, but par- 
tial, tort recovery, but is entitled to recoup the amount of 
a worker's duplicative recovery; moreover, those amounts 
that the employee reasonably receives for i injuries not ad- 
dressed by workers' compensation, such as pain and suf- 
fering, may not be recovered by the employer. Gutierrez v. 
City of Albuquerque, 1998-NMSC-027, 125 N.M, 6438, 964 
P.2d 807. n : 

Where an employee received workers' compensation 
benefits under the employer's policy and also received 
benefits under the employer's uninsured motorist policy, 
the employer was entitled solely to reimbursement and 
potential future offset credit for those uninsured motorist 
benefits that duplicated the workers' compensation ben- 
efits paid or to be paid to the employee, Chavez v, S.E.D. 
Labs., 2000-NMSC-034, 129 N.M. 794, 14 P.3d 532. . 

Right to reimbursement not waived by failure 
to participate in trial. — The insurer's right to reim- 
bursement is established by this section and that right 
is not waived by failure to participate in the trial of the 


WORKERS' COMPENSATION DIVISION 


52-5-17 


workman's (worker's) action against the third party. Her- - 
rera v. Springer Corp., 1973-NMCA-041, 85 N.M.:\6, 508 
P.2d:' 1308, rev'd on other grounds; 1973-NMSC-057, 85 
N.M. 201, 510 P.2d 1072. : 

Payments presumed for original injury where 
there was no court determination as to the compensation 
award or as to whether the compensation paid by the in- 
surer was for the original injury or for an allegedaggrava- 
tion caused by an alleged improper blood transfusion, and 
the employer's insurer paid the employee benefits which 
were less than a total permanent award (paying him for a 
period and then discontinuing payments) altogether, with- 
out a release having been obtained, the employee neither 


‘giving an election in writing as required by Section 52- 


1-49 NMSA 1978 nor filing suit against the employer for 
additional workmen's (workers') compensation benefits 
for the alleged malpractice, but instead electing to sue the 
physicians, technicians and hospital; then under the facts 
any payments made by the insurer to the employee must 
be presumed to be benefits for his original injury, and it 
was not entitled to reimbursement from the employee 
where he settled with the hospital and doctors.. Security 
Ins. Co, v. Chapman, 1975-NMSC-052, 88 N.M. 292, 540 
P.2d 222, 


IV. UNINSURED MOTORIST INSURANCE. 


Recoveries based. upon an _ employer-provided 
uninsured motorist policy, as opposed to a third-party 
tort action, is a distinction without a difference for the 
purpose of calculating the amount of reimbursement due 
an employer. Chavez v. S.E.D. Labs,, 2000-NMCA-034, 128 
N.M. 768, 999 P.2d 412. , 

No offset for underinsured ‘motorist insurance 
provider. — Subsection C of this section does not, en- 
title the uninsured or underinsured motorist. insurance 
provider to.a credit for the amount of workers' compen- 
sation benefits that the employee was not required to re- 
imburse to the workers' compensation carrier by reason 
of a settlement. between the employee and the workers' 
compensation carrier; the settlement did not implicate 


. or affect the UIM insurer's responsibility under the UIM 
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policy and the UIM insurer remained liable for the full 
amount of UIM coverage to the extent of damages proved 
by the employee. Mountain States Mut. Cas. Co. v. Vigil, 
1996-NMCA-062, 121 N.M. 812, 918 P.2d 728. 

Employee may. retain difference from coverage 
benefits. — Subsection C does not preclude an employee 
from retaining the difference between uninsured motor- 
ist benefits and workers' compensation benefits, notwith- 
standing the fact that the employer has paid the premi- 
ums for each coverage. The fact that the same insurer 
issued both policies to the employer is immaterial. If the 
employee is an insured occupant of the vehicle under the 
terms of the automobile policy, he is entitled to recover the 
proceeds of the uninsured motorist coverage subject only 
to his employer's statutory right to reimbursement for the 
workers' compensation benefits that it has paid. Draper v. 
Mountain States Mut. Cas, Co., 1994-NMSC-002,.116 N.M. 
775, 867 P.2d 1157. 

Estate of deceased worker not entitled to recover 
under employer's uninsured motorist insurance. — 
Where estate of decedent sought to recover damages un- 
der decedent's employer's uninsured/underinsured motor- 
ist coverage after decedent was killed in the course of his 
employment by a co-worker operating an employer;owned 
motor vehicle, decedent's estate was not entitled to recover 
damages under the employer's uninsured motorist insur- 
ance, because the uninsured motorist statute, 66-5-301(A) 
NMSA 1978, only benefits persons "legally entitled to re- 
cover damages from owners or operators of uninsured mo- 
tor vehicles", and under the Workers' Compensation Act 
(WCA), 52-1-1 to -70 NMSA 1978, an employee who was 
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52-5-18 


injured ina workplace accident caused by an employer or 
its representative may only seek a remedy authorized. un- 
der the WCA, and under the WCA such a employee is not 
legally entitled to recover damages under the uninsured 
motorist statute. Vasquez v. American Cas. Co. of Reading, 
2017-NMSC-003. 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N,.M.L. Rev. 845 (1992). 

For note, "Pursuing the 'Benevolent Purpose' of New Mex- 
ico's Workers' Compensation Statute as a Reimbursement 


WORKERS' COMPENSATION 


52-5-18. Limitation on filing claims. 


52-5-18 


Statute: Montoya v. AKAL Sec., Inc.," see 24 N.M.L. Rev. 577 
(1994), 

Am. Jur. 2d, A. L.R. and C.J.S. references. — 82 Am: 
Jur. 2d Wovlanets' s Compensation §§ 429 to 432. 

Right of workers' compensation insurer’‘or employer 
paying to a workers' compensation fund, on the compen- 
sable death of an employee with no dependents, to indem- 
nity or subrogation from proceeds of wrongful death action 
brought against third-party tortfeasor, 7 A.L.R.5th 969.. 

101 C.J.S. Workmen's Compensation §§ 992 to 1011. 


No additional claim shall be filed by any worker who is receiving maximum compensation ex- 
cept that a worker claiming additional compensation because of his employer's alleged failure to 
provide a safety device may file claim for that compensation, but in that event, only the safety 


devices issue may be determined in the claim. 


History: Laws 1986, ch. 22, § 44; 1989, ch. 263, § 86. 
ANNOTATIONS 


Purpose of section is to save the employer the ex- 
pense and cost of litigation. Armijo v. Co-Con Constr. Co., 
1978-NMCA-106, 92 N.M. 295, 587°P.2d 442, cert. denied, 
92 N.M. 260, 586 P.2d 1089. 

Where maximum compensation benefits are be- 
ing paid, this section bars a suit to establish liabil- 
ity for compensation. Arther v. Western Co.‘ of N. Am., 
1975-NMCA-082, 88 N,M. 157, 538 P.2d 799, cert, denied, 
88 N.M. 318, 540 P.2d 248. 

One purpose of section is to bar suit to establish 
liability for compensation. Rollins v. Albuquerque Pub. 
Schs., 92 N.M. 795, 595 P.2d 765 (Ct. App.), cert. denied, 92 
N.M. 675, 593 P.2d 1078 (1979). 

Section applicable when maximum compensation 
benefits are being paid by reason of a second injury. 
Rollins v. Albuquerque Pub. Schs., 1979-NMCA-039, 92 
N.M. 795, 595 P.2d 765, cert. denied, 92 N.M. 675, 593 P2Qd 
1078, 

Not applicable where liability admitted. — This 
section bars a suit to establish liability for compensation, 
and it was not applicable where liability was admitted by 
payment of workmen's (workers') compensation benefits. 
Briscoe v. Hydro Conduit Corp., 1975-NMCA- 147, 88 N.M. 
568, 544 P.2d 283. 

"No claim shall be filed" means any workman 
(worker) receiving maximum compensation benefits is to- 
tally disabled and shall not file a claim regardless of what 
accidental injury or injuries caused total disability. Rol- 
lins v. Albuquerque Pub. Schs., 1979-NMCA-089, 92 N.M. 
795, 595 P.2d 765, cert. denied, 92 N.M. 675, 593 P.2d 1078. 

"Maximum compensation benefits" means benefits 
paid for total disability. Rollins v. Albuquerque Pub. Schs., 
1979-NMCA-039, 92 N.M, 795, 595 P.2d 765, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

Employee's claim for first injury filed prema- 
turely where she is receiving maximum compensation 
benefits for a second injury, both arising out of the same 
employment and the same employer. Rollins v, Albuquer- 
que Pub. Schs., 1979-NMCA-039, 92 N.M. 795, 595 P.2d 
765, cert. denied, 92 N.M. 675, 593 P.2d 1078. 

Seeking lump sum while receiving installments. 
— Injured worker was not precluded from filing a peti- 
tion for a hearing upon the appropriateness of a lump 
sum award even while he was receiving maximum com- 
pensation benefits in periodic installments. Raines v. WA. 
Klinger & Sons, 1988-NMSC-088, 107 N.M. 668, 763 P.2d 
684, 
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Liability admitted by payment of maximum com- 
pensation benefits. — It has been suggested that when 
liability is established, a claim filed for a lump-sum award 
is not premature. Rollins v. Albuquerque Pub. Schs., 
1979-NMCA-039, 92 N.M. 795, 595 P.2d 765, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

‘When maximum compensation benefits are re- 
fused or reduced, a workman (worker) can then file a 
claim for maximum compensation benefits to establish 
total disability arising out of the original and any sub- 
sequent accidental injuries. Rollins v. Albuquerque Pub. 
Schs., 1979-NMCA-039, 92 N.M. 795, 595 P.2d 765, cert. 
denied, 92 N.M. 675, 593 P.2d 1078. 

Claimant not prevented from moving for change 
in compensation as the district court has jurisdiction, 
when compensation is being paid, to decrease, increase or 
terminate the payments, and to order a lump-sum settle- 
ment. Livingston v. Loffland Bros., 1974-NMCA-047, 86 
N.M. 375, 524 P.2d 991, cert. denied, 86 N.M., 872, 524 P.2d 
988 (decided under prior law). 

Claim based upon employer's miscalculation be- 
comes moot upon payment of arrearages, — A claim 
based on the employer's miscalculation of the amount 
of weekly benefits becomes moot where liability for that 
miscalculation is extinguished by the payment of arrear- 
ages. Patterson v. City of Albuquerque, 1983-NMCA-087, 
99 N.M. 632, 661 P.2d 1331, cert. denied, 99 N.M. 644, 662 
P.2d 645. 

Insurer's unauthorized variation on Btetutory 
payment scheme will not preclude payment of addi- 
tional benefits. — Claimant receiving scheduled injury 
benefits based on 60% loss of use of nondexterous hand 
was not barred from seeking additional compensation for 
psychiatric injury by insurer's payment of maximum ben- 
efits for 60% of required period rather than, as required 
by statute, payment of 60% of maximum benefits for re- 
quired period. Paternoster v, La Cuesta Cabinets, Inc., 
1984-NMCA-097, 101 N.M. 773, 689 P.2d 289, 

Error in dismissing action where employer arth 
to pay medical bill. — Medical payments have been 
ruled to be compensation for the purpose of allowing at- 
torney fees under Section 52-1-54 NMSA 1978, and if 
they are compensation for one purpose they should be 
compensation for all purposes. Since plaintiff's employer 
had failed to pay a medical bill, the trial court erred in 
dismissing his action alleging total disability and seeking 
a lump-sum award on grounds of premature filing. Bris- 
coe v. Hydro Conduit Corp, , 1975-NMCA- 147, 88 N.M. 568, 
544 P.2d 283. 
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52-5-19 WORKERS' COMPENSATION DIVISION 52-5-20 


52-5-19. Fee for funding administration; workers' compensation 
administration fund created. 


A. Beginning with the calendar quarter ending September 30, 2004 and for each teifenstteer 
quarter thereafter, there is assessed against each employer who is required or elects to be covered 
by the Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] a'fee equal to two dollars 
thirty cents ($2.30) multiplied bythe number of employees covered by the Workers' Compensa- 
tion Act that the employer has on the last’ working day of each quarter. At the same time, there 
is assessed against each employee covered by the Workers' Compensation Act on the last working 
day of each quarter a fee of two dollars ($2.00), which shall be deducted from the wages of the em- 
ployee by the employer and remitted along with the fee assessed on the employer. The fees shall 
be remitted by the last day of the month following the end of the quarter for which they are due. 

B. The taxation and revenue department may deduct from the gross fees collected an amount 
not to exceed five percent of the gross fees collected to reimburse the department for costs of ad- 
ministration. | 

C. The taxation and revenue department shall pay over the net fees collected to the state trea- 
surer to be deposited by him in a fund hereby created and to be known as the "workers' compensa- 
tion administration fund". Expenditures shall be made from this fund on vouchers signed by the 
director for the necessary expenses of the workers' compensation administration; provided that 
an amount equal to thirty cents ($.30) per employee of the fee assessed against an employer shall 
be distributed from the workers' “agape lg administration fund to the'uninsured employers' 
fund. 

D. The workers’ compensation fee authorized in this section shall be administered and en- 
forced by the taxation and revenue department under the provisions of the Tax Administration Act 
[Chapter 7, Article 1 NMSA 1978}. 


History: 1978 Comp., § 52-5-19, enacted by Laws The 1990 (2nd S.S.) amendment, effective January 1, 


1987, ch, 235, § 52; 1988, ch, 71, § 2; 1989, ch. 263, § 87; 1991, substituted "administration" for "division" in the 
1990 (2nd S. 8. ), ch. 8, § 3; 1992, ch, 52, § 1; 2004, ch. catchline, added the Subsection designations, added Sub- 
36, § 2. section B, and otherwise rewrote the section. 


The 2004 amendment, effective July 1, 2004, changed 


the employer's fee provided in Subsection A from two ANNOTATIONS 
dollars ($2.00) to two dollars thirty cents ($2.30) and ~ Transfer of funds:,— The fees assessed against em- 
amended Subsection C to add the "provided" language af- ployers and employees and paid into the workers’ com- 
ter the semi-colon at the end of the subsection. pensation administration fund may be diverted to another 
The 1992 amendment, effective May 20, 1992, rewrote fund, like the computer systems enhancement fund, even 
Subsection A; deleted for ih Subsection B, which defined though the other purposes are not specified in the statute 
employee" and "employer" and redesignated former Sub- creating the workers' compensation administration fund. 
section C as present Subsection B, substituting "fees col- The general rule permits the transfer to the different fund 
lected" for "assessments" in two places therein; and added or purpose as long as the money remains subject to legis- 
the Subsection C and D designations, substituting refer- lative.control. 1994 Op. Att'y Gen. No. 94-05. 


ences to fees for references to assessments near the begin- 
ning of both subsections. 


52-5-20. Notification to employer; penalty. 


A. Each insurer, guarantor, surety or group self-insurance administrator shall; on written re- 
quest of the insured employer, provide the employer with a list of claims made against the em- 
ployer. The information provided to the employer shall include amounts paid for closed claims, the 
combined cumulative reserve for all open claims and, if requested, details regarding the treatment 
and condition of the injured or disabled worker. The employer shall also receive notice of any pro- 
posed settlement of any claim against the employer if he so requests in writing. 

B. Failure to comply with this section may subject the violator to a fine, upon hearing held by 
the director, of not less than twenty-five dollars ($25.00) or more than one hundred dollars ($100). 


History: 1978 Comps § 52-5-20, enacted by Laws Effective dates, — Laws 1990 (2nd §.S.), ch. 2, § 153 
1990 (2nd SS.), ch. 2, § 60. made Laws 1990 (2nd §,S.), ch. 2, § 60 effective January 1, 
1991. 
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52-5-21 WORKERS' COMPENSATION §2-5-22 


§2-5-21. Administration records confidentiality; authorized use, | 


Except as otherwise provided in this section, unless introduced as evidence in an administrative 
or judicial proceeding or filed with the clerk of the.court as part of an enforcement or compliance 
proceeding, all records. of the.administration shall be confidential..Once an accident or disable- 
ment occurs, any person who is a party to a claim upon. that accident or disablement is entitled 
to access to all files relating to that accident or disablement and to all files relating to any prior 
accident, injury or disablement of the worker. Upon the filing of.a rejection of a recommended reso- 
lution, all records filed with the clerk of the court as Looe of the usligiel a etirsas shall be apeb 
to the public. 


History: Laws 1990 (2nd §,8.), ch. 2, § 65; 2001, ch. .. "provided, howaven that" following "shall be confidential" 


87, § 5. at the end of the first sentence; and inserted the final sen- 
The 2001 amendment, effective July 1, 2001, inserted tence, 


"Except as otherwise provided in this section" ‘at the be- 
ginning of the section; inserted “or filed with the clerk ANNOTATIONS - f 


or the court as,a part of an enforcement or compliance Law reviews. — For survey of 1990-91, workers’ com- 
proceeding" near we middle of the first sentence; deleted pensation law, see 22 N.MLL. Rey, 845 (1992). 


§2-5-22. Accident and payment reports; penalties. 


A. The director shall monitor the accident or disablement and payment reports filed by em- 
ployers or insurers pursuant to Sections 52-1-58, 52-1-60 and 52-3-51 NMSA 1978. The director 
shall publish reports on those employers or insurers, who are late either in submitting their ac- 
cident or disablement reports or in making their initial payments on claims. In determining the 
timeliness of an initial payment on a claim, the director shall consider any initial payment .to be 
late if it is received more than fourteen days after the ean of the report required in Section 52-1- 
58 or 52-3-51 NMSA 1978. 

B. The director is authorized to take. corrective action to prevent delays from occurring ‘and 
may impose a penalty upon an employer or insurer who is at fault in causing a late initial pay- 
ment on a claim. The insurance policy may not provide that any such penalty imposed upon an em- 
ployer be paid by his insurer. That penalty may be an additional award to the worker who received 
the late payment of up to one hundred percent of the amount of the initial payment due. 


History: Laws 1990 (2nd §.S.), ch, 2, § 89. Compiler's notes, — Laws 1990 (2nd'S.S.), ch. 2; § 89 


Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 was not enacted as part of the Workers' Compensation Ad- 
made Laws 1990 (2nd S.S.), ch. 2, § 89 effective January 1, ministration Act but has been boraes here for the con- 
1991, venience of the user. toi 

ARTICLE 6 
Group Self-Insurance 

Sec. Sec. 
52-6-1, Short title... a §2-6-13. Repealed. 
52-6-2. Definitions. 52-6-14. Subsequent injury fund. 
52-6-38. Scope. 52-6-15. -Misrepresentation prohibited. 
52-6-4. Authority to act as a group. 52-6-16. Investments: 
52-6-5, Initial approval and continued approval to act as 52-6-17. Rates; reporting. 

a group; qualifications, 52-6-18. Refunds. 
52-6-6. Certificate of approval; termination. ee 52-6-19. Premium payment; reserves. 
52-6-7. Examinations. 52-6-20. Deficits and insolvencies. 
52-6-8. Board of trustees; membership, powers, disties 52-6-21. Monetary penalties. 

and prohibitions. 52-6-22. Cease and desist orders. 
52-6-9. Group membership; termination; liability. 52-6-23. Revocation of certificate of approval. 
52-6-10, Administrators and service companies; Ses 52-6-24, Notice and hearing; appeal. 
52-6-11. Licensing of agent. 52-6-25. Rules and regulations, 


52-6-12. Financial statements; other reports. 
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52-6-1 GROUP SELF-INSURANCE 52-6-2 


Chapter 52, Article 6 NMSA 1978 may be cited as the "Group Self-Insurance Act". 


History: Laws 1986, ch..22, § 75; 1990 (2nd S.S.), ch. ANNOTATIONS 
2, § 66. 7 one 

The 1990 (2nd S.S.) erenan che effective January 1, Law reviews. — For survey of 1990-91 workers’ com- 
1991, substituted "Chapter 52, Article 6 NMSA 1978" for pensation law, see 22 N.M.L. Rev. 845 (1992). 
"Sections 75 through 99 of tits act" Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 


Jur. 2d Workers' Compensation §§ 465, 466, 675. 
100.C.J.S. Workmen's Compensation §§ 354 to 356. 


52-6-2. Definitions. 


As used in the Group Self-Insurance Act: 

A. :"administrator" means an individual, partnership or corporation engaged by a group's board 
of trustees to carry out the policies established by that board and to provide day-to-day manage- 
ment of the group; 

B. "group" means a not-for-profit unincorporated association consisting of two or more public 
hospital employers or private employers that are engaged in the same or similar type of business, 
are members of the same bona fide trade or professional association that has been in existence for 
not less than five years and that enter into agreements to pool their liabilities for workers’ com- 
pensation benefits; except that public hospital employers shall segregate their accounting records 
and investment accounts from those of private employers in accordance with applicable state law; 

C. "insolvent" means that a group is unable to pay its outstanding lawful obligations as they 
mature in the regular course of business, as shown both by having an excess of required reserves 
and other liabilities over assets and by not having sufficient assets to reinsure all outstanding li- 
abilities after paying: all accrued claims owed; 

D. "net premium" means premium derived from standard premium adjusted by any advance 
premium discounts; — 

E. "private employer" means every employer that is not a publie employer or a public hospital 
employer; 

F. "public employer" means the state of New Mexico or any of its branches, agencies, depart- 
ments, boards, instrumentalities or institutions and all school districts and all political subdivi- 
sions of the state or any of their agencies, instrumentalities or institutions. "Public employer" does 
not include a public hospital employer; 

G. "public hospital employer" means any local, county, een < ern or other public Boe. 
pital or health-related facility, whether operating in wholly or partially owned or leased premises; 

H. "service company" means a person or entity that provides services not provided by the ad- 
ministrator, including claims adjustment; safety engineering; compilation of statistics and the 
preparation of premium, loss and tax reports; preparation of other required self-insurance reports; 
development of members' assessments and fees; and administration of a claim fund; ° 

I. "standard premium" means the premium derived from the manual rates adjusted by experi- 
ence modification factors but before advance premium discounts; 

J. "superintendent" means the superintendent of insurance; and 

K. "workers' compensation benefits" means benefits pursuant to the Workers' Gheeeeauion 
Act [Chapter 52, Article 1 NMSA 1978] or the New Mexico Occupational Disease Disablement Law 
[52-3-1 NMSA 1978]. 


History: Laws 1986, ch. 22, § 76; 1987, ch. 11, § 1; "superintendent", deleted "designated by the state corpo- 
1989, ch. 268, § 88; 1990 (2nd S.S.), ch, 2, § 67; 2018, ration commission”. . ' 
ch, 74, § 6. The 1990 (2nd S.S.) amendment, effective January 1, 
The 2018 amendment, effective March 29, 2013, 1991, in Subsection C, substituted "both" for "either", in- 
changed the definition of "superintendent" to mean the serted "having", and substituted "and" for "or"; and made 
superintendent of insurance; and in Subsection J, after stylistic changes throughout the section. 
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§2-6-3 WORKERS' COMPENSATION 52-6-5 


52-6-3. Scope. 


The provisions of the Group Self-Insurance Act apply to groups. Except as provided by the pro- 
visions of that act, groups that are issued a certificate of approval by the director shall not be 
deemed to be insurers or businesses of insurance and shall not be subject to the provisions of the 
Insurance Code or other insurance laws and:regulations. 


History: Laws 1986, ch. 22, § 77; 1990 (2nd S.S.), ch, The 1990 (2nd S.S.) amendment, effective January 1, 


2, § 68. 1991, substituted "that" for "which" and "director" for "su- 
Cross references. — For the Insurance Code, see 59A- perintendent". 


1-1 NMSA 1978 and notes thereto. 


52-6-4. Authority to act as a group. 


No person, association or other entity shall actas a group unless it has hobs issued a certificate 
of approval by the director. 


History: Laws Laws, 1986, ch. 22, § 78; 1990 The 1990 (2nd 8.8.) amendment, effective January 1, 
(2nd §.S.), ch. 2, § 69. 1991, substituted "director" for "superintendent". 


52-6-5. Initial ap beovel and continued approval to act asa group; 
qualifications. 


A. A proposed group shall file with the director an application for a certificate of an seul ac- 
companied by a nonrefundable filing fee in an amount established by the director. The application 
shall include the group's name, the location of its principal office, the date of organization, the 
name and address of each member and such other information as the director may: reasonably 
require, together with the following: 

(1) proof of compliance with the provisions of Saieictict B of this section; : 

(2) acopy of the articles of association, if any; 

(3) acopy of agreements with the administrator and with any service company; ~ 

(4) acopy of the bylaws of the proposed group; 

(5) acopy of the agreement between the group and each member securing the payment of 
workers' compensation and occupational disease disablement benefits, which shall include Pe 
sion for payment of assessments as provided for in Section 52-6-20 NMSA 1978; 

(6). designation of the initial board of trustees and administrator; 

(7) the address in this state where the books sa records of the group sis be maintained 
at all times; 

(8) apro- Sotanst financial statement on a Sth acceptable to the Hilecid slsbsing the finan- 
cial ability of the group to pay the workers' compensation a occupational disease disablement 
obligations of its members; and 

-(9). proof of payment to the group by Sack member of not less than manip aah rieietanid of 
that member's first-year estimated annual net: premium on a date approved by the director. Each 
payment shall be considered to be part of the first-year ig he pavers of each member if the 
proposed group is granted a certificate of approval. 

B. To obtain and to maintain its certificate of approval, a aren shall cbmiply witht the following 
requirements as well as any other requirements established by law or regulation not inconsistent 
with the following: 

(1) -a combined net worth of all‘ymembers of a group of private employers of three million 
dollars ($3,000,000) or greater, as determined by the director; provided that if a group's. annual 
financial statement for the prior. calendar year shows that at the end of that year the group had a 
surplus of at least one-third of its claim reserves and not less than five million dollars ($5,000,000), 
then for the current calendar year, the group shall not be requiréd to provide the director with evi- 
dence of the net worth of all of the group's members; 
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52-6-5 GROUP SELF-INSURANCE 52-6-5 


(2) security in a form and amount prescribed by the director, which shall be provided by ei- 
ther a‘surety bond, security deposit or financial security endorsement or any combination thereof. 
If a‘surety bond ‘is used to meet the security requirement, it shall be issued by a corporate surety 
company authorized to transact business in this state. If a security deposit is used to meet the se- 
curity requirement, securities shall be limited to bonds or other evidences of indebtedness issued, 
assumed or guaranteed by the United States or by an agency or instrumentality thereof; certifi- 
cates of deposit in a federally insured bank; shares or savings deposits in a federally insured sav- 
ings and loan association or credit union; or any bond or security issued by a state of the United 
States and backed by the full faith and credit of the state. Any such securities shall be deposited 
with the director and assigned to and made negotiable by the director pursuant to a trust docu- 
ment acceptable to the director. Interest accruing on a negotiable security so deposited shall be col- 
lected and transmitted to the depositor, provided the depositor is not in default. A financial secu- 
rity endorsement, issued as part of an acceptable excess insurance contract, may be used to meet 
all or part of the security requirement. The bond, security deposit or financial security endorse- 
ment shall be for the benefit of the state solely to pay claims and associated expenses and payable 
upon the failure of the group to pay workers' compensation or occupational disease disablement 
benefits it is legally obligated to pay. The director may establish and adjust requirements of the 
amount of security based on differences among groups in their size, types of local government 
services provided by members of the group, years in existence and other relevant factors; provided 
that the director shall not require an amount lower than one hundred thousand dollars ($100,000) 
for any group during its first year of operation. Subsequent to the first year of operation, the direc- 
tor may waive the requirements of this paragraph; 

(3) specific and aggregate excess insurance in a form, in an amount and by an insurance 
company acceptable to the director. The director may establish minimum requirements. for the 
amount of specific and aggregate excess insurance based on differences among groups in their 
size, types of employment, years in existence and other relevant factors and may permit a group 
to meet this requirement by placing in a designated depository securities of the type referred to in 
Paragraph (2) of this subsection; 

(4) an estimated annual standard premium of at least two hundred fifty thousand dollars 
($250,000) during a group's first year of operation. Thereafter, the annual standard premium shall 
be at least five hundred thousand dollars ($500,000); 

(5) an indemnity agreement jointly and severally binding the group and each member of 
the group to meet the workers' compensation and occupational disease disablement obligations of 
each member. The indemnity agreement shall be in a form prescribed by the director and shall in- 
clude minimum uniform substantive provisions prescribed by the director. Subject to the director's 
approval, a group may add other provisions needed because of its particular circumstances. The 
requirements of this paragraph shall only apply to private employers; 

(6) a fidelity bond for the administrator in a form and amount prescribed by the director; 
and 

(7) a fidelity bond for the service company in a form and amount prescribed by the director. 
The director may also require the service company providing claim services to furnish a perfor- 
mance bond in a form and amount prescribed by the director. 

C. A group shall notify the director of any change in the information required to be filed under 
Subsection A of this section or in the manner of its compliance with Subsection B of this section no 
later than thirty days after that change. 

D. The director shall evaluate the information provided by the application required to be filed 
under Subsection A of this section to assure that no gaps in funding exist and that funds necessary 
to pay workers! GUD Ese On and occupational disease disablement benefits will be available on 
a timely basis. 

KE. The director shall act upon a completed application for a certificate of approval within sixty 
days. If, because of the number of applications, the director is unable to act upon an application 
within that period, the director shall have an additional sixty days to so act. 

F. The director shall issue to the group a certificate of approval upon finding that the proposed 
group has met all requirements, or the director shall issue an order refusing the certificate, setting 
forth reasons for refusal, upon finding that the proposed group does not meet all requirements. 
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G: Each group shall be deemed to have appointed the director as its attorney to receive service 
of legal process issued against it in this state. The appointment shall be irrevocable, shall bind any 
successor in interest and shall remain in effect as long as there is in this state any obligation or 
liability of the group for workers' compensation or occupational disease disablement benefits. 


History: Laws 1986, ch, 22, § 79; 1989, ch. 263, § 89; The 1990 (2nd S.S.) amendment, effective January 1, 


1990 (2nd S.S.), ch. 2, § 70; 2007, ch, 112, § 1. 1991, throughout the section, substituted "director" for 
The 2007 amendment, effective July 1, 2007, revised "superintendent" and inserted references to occupational 

the requirement that to obtain and maintain certificate disease disablement, and, in Subsection B(1), substituted 

of approval a group report its net worth to the director so "three million dollars ($3,000,000) or greater, as deter- 

that a group does not have to file a report if the group has mined by the director" for "at least one million dollars 

a surplus of at least one-third of its claim reserves and not ($1,000,000)". 

less than $5,000,000. 


52-6-6. Certificate of approval; termination. 


A. The certificate of approval issued by the director to a group authorizes the group to provide 
workers' compensation and occupational disease disablement benefits. The certificate of approval 
remains in effect until terminated at the request of the group or revoked by the director, pursuant 
to provisions of Section 52-6-23 NMSA 1978. 

B. The director shall not grant the request of any group to terminate its certificate of approval 
unless the group has insured or reinsured all incurred workers' compensation or occupational 
disease disablement obligations with an authorized insurer under an agreement filed with and ap- 
proved in writing by the director. Such obligations shall include both known claims and associated 
expenses and claims incurred but not, reported and associated expenses. 

C. Subject to approval of the director, a group may merge with another group engaged in the 
same or similar type of business only if the resulting group assumes in full all obligations of the 
merging groups. The director may hold a hearing on the merger and shall do so if any party, in- 
cluding a member of either group, so requests. . 


History: Laws 1986, ch. 22, § 80; 1989, ch. 268, § 90; throughout the section and inserted references to occupa- 
1990 (2nd S.S.), ch. 2, § 71. tional disease disablement in Subsections A and B. 
The 1990 (2nd S.S.) amendment, effective Janu- 
ary 1, 1991, substituted "director" for "superintendent" 


52-6-7. Examinations. 


The director may examine the affairs, transactions, accounts, records and assets and liabilities 
of each group as often as the director deems advisable, The expense of such examinations shall be 
assessed against the group in the same manner that insurers are assessed for examinations. 


History: Laws 1986, ch. 22, § 81; 1990 (2nd §.S,), ch. The 1990 (2nd S.S.) amendment, effective January 1, 
2, § 72. 1991, substituted "director" for "superintendent" twice in 
the first sentence. 


52-6-8. Board of trustees; membership, powers, duties and prohibitions. 


Rach group shall be operated by a board of trustees that shall consist of not less than five 
persons whom the members of a group elect for stated terms of office. At least two-thirds of the 
trustees shall be employees, officers or directors of members of the group. The group's admin- 
istrator or service company, or any owner, officer or employee of, or any other person affiliated 
with, the administrator or service company shall not serve on the board of trustees of the group. 
All trustees shall be residents of this state or officers of corporations authorized to do business 
in this state. The board of trustees of each group shall ensure that all claims are paid promptly 
and take all necessary precautions to safeguard the assets of the group, including all of the fol- 
lowing: 
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A. the board of trustees shall: 

(1). maintain responsibility for all money collected or disbursed fai the group and seg- 
regate all money into a claims fund account and an administrative fund account. At least sev- 
enty percent of the net premium shall be placed into a designated depository, to be called the 
"claims fund account", for the sole purpose of paying claims, allocated claims expenses, reinsur- 
ance or excess insurance and special fund contributions, including second-injury and other loss- 
related funds; provided that income taxes may be paid from the actuarially determined surplus 
portion of the claims fund account at the discretion of the board of trustees. The remaining net 
premium shall be placed into a designated depository, to be called the "administrative fund ac- 
count", for the payment of taxes, general regulatory fees and assessments and administrative 
costs. The director may approve an administrative fund account of more than thirty percent 
and a claims fund account of less than seventy percent only if the group shows to the director's 
satisfaction that: 

(a) more than thirty percent is needed for an effective safety and loss- senitol pro- 
gram; or 
(b) the group's aggregate excess insurance attaches at less than seventy percent; 

(2) maintain minutes of its meetings and make the minutes available to the director; 

(3) designate an administrator to carry out the policies established by the board of trust- 
ees and to provide day-to-day management of the group and delineate in the written peels of its 
meetings the areas of authority it delegates to the administrator; and 

(4) retain an independent certified public accountant to prepare the statement of financial 
condition required by Subsection A of Section 52-6-12 NMSA 1978; and 

B. the board of trustees shall not: 

(1) extend credit to individual members for payment of a premium except pursuant to pay- 
ment plans approved by the director; or 

(2) borrow any money from the group or in the name of the group except in the ordinary 
course of business, without first advising the director of the nature and purpose of the loan and 
obtaining prior approval from the director. 


History: Laws 1986, ch. 22, § 82; 1987, ch. 11, § 2; account" in the second sentence, and deleted the former 
1990 (2nd S.S.), ch. 2, § 78; 1997, ch. 184, § 1. fourth sentence, which read: "This shall be called the ad- 

The 1997 amendment, effective April 10, 1997, in ministrative fund account" and made a stylistic change in 
Subsection A, in Paragraph (1), in the first sentence, in- Paragraph (2). 
serted "to be called the 'claims fund account" and added - The 1990 (2nd S.S.) amendment, effective January 1, 
the language beginning "provided that income taxes" at 1991, substituted "director" for superintendent" through- 
the end of the sentence, deleted the former second sen- out the section, "that" for "which" in the first sentence, 
tence, which read: "This shall be called the claims fund and "money" for "monies" in Subsection B(2), 


account", inserted "to be called the 'administrative fund 


52-6-9. Group membership; termination; liability. 


A. An employer joining a group after the group has been issued a certificate of approval shall: 
(1) submit an application for membership to the board of trustees or its administrator; and 
(2) if applicable, enter into the indemnity agreement required by Paragraph (5) of Subsec- 
tion B of Section 52-6-5 NMSA 1978. 
Membership takes effect no earlier than each member's. date of approval. The application for 
membership and its approval shall be maintained as permanent records of the board of trustees. 
B. Individual members of a group shall be subject to cancellation by the group pursuant to the 
bylaws of the group. In addition, individual members may elect to terminate their participation 
in the group. The group shall notify the director of the termination or cancellation of a member 
within ten days and shall maintain coverage of each canceled or terminated member for thirty 
days after such notice, at the terminating member's expense, unless the group is notified sooner 
by the director that the canceled or terminated member has procured workers' compensation and 
occupational disease disablement insurance, has become an approved self-insurer or has become a 
member of another group. 
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C. The group shall pay all workers' compensation and occupational disease disablement ben- 
efits for which each member incurs liability during its period of membership. A private employer 
member who elects’to terminate his membership or is canceled by a group ‘remains jointly and 
severally liable for workers' compensation and occupational disease disablement obligations of the 
group and its members that? were incurred ade the oeyeeive or terminated member" 8 period of 
membership. 

D.': A group member is not rdidved of his ocirieari' oth peniatieltie or BeeaH UAE didebee dis- 
ablement liabilities incurred during his period of membership except through payment by the 
group or the member of required workers' compensation and occupational disease ee toiete e 
benefits. 

E. The insolvency or bankruptcy of a tember does not relieve the group or any other Fetfinar 
of liability for the payment of any workers' compensation or occupational disease disablement ben- 
efits incurred during the insolvent or bankrupt member's period of membership. 


History: Laws 1986, ch. 22, § 83; 1989, ch. 263, § 91; "superintendent", inserted references to occupational dis- 
1990 (2nd S.S.), ch, 2, § 74, ease disablement, and made stylistic changes. 

The 1990 (2nd §S.S. ) amendment, effective January 1, 
1991, throughout the section, substituted "director" for 


52-6-10. Administrators and service companies; conflicts. 


A. Each group shall have an administrator. In providing day-to-day management for the group, 
the administrator may provide claims adjustment; safety engineering; compilation of statistics 
and the preparation of premium, loss and tax reports; preparation of other required self-insurance 
reports; development of members' assessments and fees; and administration of a claim fund. 

B. Each group may have a service company. The service company may provide services the 
administrator delegates to it or does not itself provide. 

C. No service company or its employees, officers or directors shall be an employee, officer or 
director of, or have either a direct or indirect financial interest in, an administrator for the same 
group. No administrator or its employees, officers or directors shall be an employee, officer or di- 
rector of, or have either a direct or indirect financial interest in, a service company for the same 
group. Nothing in this section shall prohibit an administrator or service company for one gegup 
from being an administrator or service company for another group. 

D, An administrator, officer, trustee or employee of a group or an employee of an administra- 
tor shall disclose in writing to the group's board of trustees and director a conflict of interest. For 
purposes of this subsection, a "conflict of interest" means that a person accepts or is a beneficiary 
of a fee, brokerage, gift or other thing of value, other than fixed salary or compensation, as consid- 
eration for an investment, loan, deposit, purchase, sale, exchange, insurance, reinsurance or other 
similar transaction made by or for the group, or that a person is financially interested in any'ca- 
pacity in a transaction for the group except on behalf of the group. 

E. No group shall pay remuneration, compensation or any thing of value to an officer, admin- 
istrator or director of the group unless the payment has been ORS Sr by. the group's board of 
trustees. 

F. A service contract shall state that, unless the director permits otherwise, the service com- 
pany shall handle, to their conclusion, all claims and other “pattogtils ssgene st sagt the con- 
tract period. — 


History: Laws 1986, ch. 22, § 84; 1990 (2nd S.S.), ch. C and F; and, in Subsection C, added "for the same group" 


2, § 75; 1998, ch, 96, § 1. at the end of the first and second sentences, and added the 
The 1998 amendment, effective June 18, 1993, added __ last sentence. 
"Administrators and" at the beginning of the catchline; The 1990 (2nd §.S.) Ai cvabeaae’ effective January 1, 
inserted present Subsections A, B, D, and E, and redésig- - 1991, ip ssh tide "director" for "superintendent" in Sub- 
nated former Subsections A and B as present Subsections». | section B; . 
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52-6-11. Licensing of agent. 


Except for a salaried employee of a group, its administrator or its service company, any person 
soliciting membership in a group shall be a licensed solicitor or agent pursuant to the provisions 
of the Insurance Code. 


History: Laws 1986, ch. 22, § 85. Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 


§2-6-12. Financial statements; other reports. 


A. -Each group shall submit to the director a statement of financial condition audited by an 
independent certified public accountant on or before the last day of the sixth month following the 
end of the group's fiscal year. The financial statement shall be on a form prescribed by the director 
and shall include actuarially appropriate reserves for: 

(1) known claims and associated expenses; 
(2) claims incurred but not reported and associated expenses; 
(3) unearned premiums; and 
(4) bad debts, which reserves shall be shown as liabilities. An actuarial opinion regarding 
reserves for: 
(a) known claims shia associated expenses; and 
(b) claims incurred but not reported and associated expenses Bball be neindisar in the 
audited financial statement. The actuarial opinion shall be given by a member of the American 
academy of actuaries or other qualified loss reserve specialist as defined in the annual statement 
adopted by the national association of insurance commissioners. 

B. The director may prescribe the format and frequency of other sepOres which may include 

payroll audit reports, summary loss reports and quarterly financial statements. 


History: Laws 1986, ch. 22, § 86; 1990 (2nd §.S.), ch. The 1990 (2nd S.S.) amendment, effective January 1, 
2, § 76. 1991, substituted "director" for "superintendent" through- 
out the section. 


52-6-13. Repealed. 


Repeals, — Laws 2021, ch. 65, § 38 repealed 52-6-13  _ of former section, see the 2020 NMSA 1978 on NMOneS- 
NMSA $1978, as enacted by Laws 1986, ch. 22, § 87, relat- ource.com. m 
ing to premium tax, effective July 1, 2021. For provisions 


52-6-14. Subsequent injury fund. 
A group shall be subject to the provisions of the Subsequent Injury Act. 


History: Laws 1986, ch. 22, § 88. Compiler's notes. — For the Subsequent Injury Act, 
see 52-2-1 NMSA 1978 and notes thereto. 


52-6-15. Misrepresentation prohibited. 


No person shall make a material misrepresentation or omission of a material fact in connection 
with the solicitation of membership of a group. 


| History: Laws 1986, ch. 22, § 89. 
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52-6-16. Investments. 


Funds not needed for current obligations may be invested by the board of trustees in accordance 
with the provisions of Chapter 59A, Article 9 NMSA 1978 applicable to investments, except: that, 
notwithstanding the provisions of Section 59A-9-18 NMSA 1978: 

A. the board of trustees may make loans or investments not otherwise OTE cpetiet tone un- 
der Chapter 59A, Article 9 NMSA 1978, in an aggregate amount not exceeding ten percent of the 
group's assets and not exceeding two percent of such assets as to any one such loan or investment, 
provided that such loans and investments do not constitute an amount that is greater than total 
surplus, if the loan or investment meets the requirements of Section 59A-9-3. NMSA 1978 and by 
reason of safety of principal and yield otherwise qualifies as a sound investment; and 

B. the calculation of the group's other loans and investments described in Subsection ‘A of this 
section shall not include the fair market value of any real peapenty occupied by the group. 


History: Laws 1986, ch. 22, § 90; 2007, ch. 205, § 1. ~The 2007 amendment, effective July 1, 2007, added 
Subsections Aand B, 


52-6-17. Rates; reporting. 


A. Every group shall adhere to the peat ue classification system, Risiom BBE i fs. 
plan and manual rules filed with the superintendent by an phew espe bees designated by 
the director. 

B. Premium cuaticibaadiore to the group shall: be determined bg ie ives the manual rates and 
rules to the appropriate classification-of each member, which shall be adjusted by each member's 
experience credit or debit. Subject to approval by the director, premium contributions may also be 
reduced by an advance premium discount reflecting the group's expense levels and loss experience. 

C. Notwithstanding Subsection B of this section, a group may apply to the director for permis- 
sion to make its own rates. Such rates shall be based on at least three years of the group's experi- 
ence. 

D. Each group shall be audited at least annually by an auditor hecsatapls 6 thd director to 
verify proper classifications, experience rating, payroll and rates. A report of the audit shall be 
filed with the director in a form acceptable to him. A group or any member thereof may request a 
hearing on any objections to the classifications. If the director determines that, as a result of an 
improper classification, a member's premium contribution is insufficient, he shall order the group 
to assess that member an amount equal to the deficiency. If the director determines that, as a 
result of an improper classification, a member's premium is excessive, he shall order the group to 
refund to the member the excess collected. The audit shall be at the expense of the group. 


History: Laws 1986, ch. 22, § 91; 1987, ch. 11, § 3; The 1990 (2nd S.S.) amendment, effective January ls 
1990 (2nd S.S.), ch. 2, § 77. 1991, substituted "director" for "superintendent" thgough- 
out the section. 


52-6-18. Refunds. 


A. Any money for a fund year in excess of the amount necessary to fund all obligations for that 
fund year may be declared to be refundable by the board of trustees not less than twelve months 
after the end of the fund year. 

B. Each member shall be given a written description of the refund plan at the time of applica- 
tion for membership. A refund for any fund year shall be paid only to those employers who remain 
participants in the group for the entire fund year. Payment of a refund based on a previous fund 
year shall not be contingent on continued membership in the group after that fund year. 


History: Laws 1986, ch. 22, § 92. 
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52- 6-19. Premium payment; reserves. | 


1 Each group shall establish to the satisfaction! of the aacioa a premium payment aoe that 
shall include: 

(1)... an initial payment by each member of at least: twenty-five percent of that member's 
annual premium before the startof the group's fund year; and 

(2) payment of the balance of each member's annual premium in monthly or quarterly 
installments during that fund year. 

B. Upon approval by the director, a group may establish an alternative ee p a payment plan 
that shall include: 

(1) provision by each member of premium security by surety bond in an amount equal to 
at least twenty-five percent of the member's annual premium; provided that the surety bond shall 
be in a form acceptable to the group, shall be issued by a corporate surety company authorized to 
transact business in this state and shall be effective before the start of the group's fund year; and 

(2) payment by each member of the member" s annual premium in monthly or quarterly 
installments during the group's fund year. 

C. Each group shall establish and maintain actuarially appropriate loss reserves that shall 
include reserves for: 

(1) known claims and associated expenses; and 

(2) claims incurred but not reported and associated expenses. 

D. Each group shall establish and maintain bad debt reserves based on the historical experi- 
ence of the group or other groups. 


History: Laws 1986, ch. 22, § 93; 1990 (2nd S.S.), ch. The 1990 (2nd S.S. ) amendment, effective January 18 


2, § 78; 1997, ch. 146, § 1. 1991, substituted "director" for "superintendent" in Sub- 
The 1997 amendment, effective April 9, 1997, added section A and made stylistic changes, 


Subsection B and redesignated former Subsections B and 
C as Subsections C and D. 


52-6-20. Deficits and insolvencies. 


A. Ifthe assets of a group are at any time insufficient to enable the group to discharge its legal 
liabilities and other obligations and to maintain the reserves required of it under the Group Self- 
Insurance Act; it shall forthwith make up the deficiency or levy an assessment upon its members 
for the amount needed to make up the deficiency. 

B. In the event of a deficiency in any fund year, such deficiency shall be made up immediately, 
either from: 

(1) surplus from a fund year other than the current fund year; 

(2) administrative funds; 

(3) assessment of the membership, if ordered by the group; or 

(4) such alternate method asthe director may approve or direct. : 

The director shall be notified prior to any transfer of surplus funds from one fund year to an- 
other. 

C. Ifthe group fails to assess its members or to otherwise make up such deficit within thirty 
days, the director shall order it to do so. 

D. Ifthe group fails to make the required assessment of its members within thirty days after 
the director orders it to do so, or if the deficiency is not fully made up within sixty days after the 
date on which such assessment is made, or within such longer period of time as may be specified 
by the director, the group shall be deemed to be insolvent. 

E.. The director shall proceed against an insolvent group in the same manner as the superin- 
tendent would proceed against an insolvent domestic insurer in this state as prescribed by the 
Insurance Code. The director shall have the same powers and limitations in such proceedings as 
are provided to the superintendent under that code, except as otherwise provided in the Group 
Self-Insurance Act. 
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F. In the event of the liquidation of a group, the director shall levy an assessment upon its 
members for such an amount as the director determines to be necessary to discharge all liabilities 
of the group, including the reasonable cost of liquidation. 


History: Laws 1986, ch. 22, § 94; 1990 (2nd §.S.), ch. The 1990 (2nd S.S.) amendment, effective January 1, 


2, § 79. 1991, substituted "director" for "superintendent" through- 
Cross references. — For the Insurance Code, see 59A- out the section and inserted "to the superintendent" in 
1-1 NMSA 1978 and notes thereto. Subsection E. 


52-6-21. Monetary penalties. 


After notice and opportunity for a hearing, the director may impose a monetary penalty on any 
person or group found to be in violation of any provision of the Group Self-Insurance Act or of any 
rules or regulations promulgated thereunder. The monetary penalty shall not exceed one thousand 
dollars ($1,000) for each act or violation and shall not exceed ten thousand dollars ($10,000) in the 
aggregate. The amount of the monetary penalty shall be paid to the director for credit to the work- 
ers' compensation administration fund. ; 


History: Laws 1986, ch. 22, § 95; 1990 (2nd §.S.), ch. and, at the end of the last sentence, substituted "workers' 
3, § 4. compensation administration fund" for "general fund". 
The 1990 (2nd S.S.) amendment, effective January 1, 
1991, substituted "director" for "superintendent" twice 


52-6-22. Cease and desist orders. 


A. After notice and opportunity for a hearing, the director may issue an order requiring a per- 
son or group to cease and desist from engaging in an act or practice found to be in violation of any 
provision of the Group Self-Insurance Act or of any rules or regulations promulgated thereunder. . 

B. Upon a finding, after notice and opportunity for a hearing, that any person or group has 
violated any cease and desist order, the director may do either or both of the following: 

(1) impose a monetary penalty of not more than ten thousand dollars ($10,000) for each 
and every act or violation of such order not to exceed an aggregate monetary penalty of one hun- 
dred thousand dollars ($100,000); and | 

_ (2) revoke the group's certificate of approval or any insurance ge held by the person: 


History: Laws 1986, ch. 22, § 96; 1990 (2nd S.S.), ch. subsections and "and" for "or" at the end of Subsection 
2, § 80. B(1). 

The 1990 (2nd S.S.) amendment, effective January 1, 
1991, substituted "director" for "superintendent" in both 


52-6-23. Revocation of certificate of approval... 


A. After notice and opportunity for a hearing, the director may revoke a group's certificate of 
approval if it: 
(1) is found to be insolvent; 
_ (2) fails to pay any premium tax, regulatory fee or assessment or special fund contribution 
imposed upon it; or 
. (3) fails to comply with any of the provisions of the Group Self-Insurance Act, with any 
rules or regulations promulgated thereunder or with any lawful order of the director within the 
time prescribed. 
-B. The director may revoke a group's certificate of approval if, after notice and opportunity for 
hearing, he finds that: 
(1) any certificate of approval that was issued to the group was obtained by fraud; 
(2) there was a material misrepresentation in the application for the certificate of ap- 
proval; or 
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(3) the group or its administrator has misappropriated, converted, illegally withheld or 
refused to pay over, upon proper demand, any money that belongs to a member, an employee of a 
member or a person otherwise entitled to it and that has been entrusted to the group or its admin- 
istrator in its fiduciary capacities. 


History: Laws 1986, ch. 22, § 97; 1990 (2nd S.S.), ch. throughout the section and "has" for "have" at its second 
2,§ 81. occurrence in Subsection B(8). 

The 1990 (2nd S.S.) amendment, effective Janu- 
ary 1, 1991, substituted "director" for "superintendent" 


52-6-24. Notice and hearing; appeal. 


Notice and hearing required by the provisions of Sections 52-6-21, 52-6-22 and 52-6-23 NMSA 
1978 shall be given and held pursuant to the applicable provisions of Chapter 59A, Article 4 


NMSA 1978. A party may appeal from an order of the director made after a hearing, pursuant to 
Section 39-3-1.1 NMSA 1978. 


History: Laws 1986, ch. 22, § 98; 2003, ch. 259, § 11. The 2003 amendment, effective June 20, 2003, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


52-6-25. Rules and regulations. 


The director may make rules and regulations necessary to implement the provisions of the 
Group Self-Insurance Act. . 


History: Laws 1986, ch. 22, § 99; 1990 (2nd S.S.), ch. until rules are adopted by the director pursuant to the 
2, § 82. Group Self-Insurance Act. 

The 1990 (2nd S.S.) amendment, effective January 1, Applicability. — Laws 1986, ch. 22, § 101 made Laws 
1991, substituted "director" for "superintendent" and de- 1986, Chapter 22, with specific exceptions, applicable to 
leted "pursuant to Section 59A-2-9 NMSA 1978" following claims for injuries and deaths occurring in occupational 
"Act". diseases manifesting themselves on:or after December 1, 

Temporary provisions. — Laws 1990 (2nd S.S.), ch. 1986. All claims filed after December 1, 1986 shall be filed 
2, § 147, effective January 1, 1991, provided that all rules with the director of the workmen's compensation admin- 
and regulations adopted by the superintendent pursuant istration. 
to the Group Self-Insurance Act shall remain in effect ' 

ARTICLE 7 


Workers' Compensation Oversight Committee 


52-7-1 to 52-7-6. Repealed. 


Repeals. — Laws 2003, ch. 223, § 3 repealed 52-7-1 to oversight committee. For provisions of former sections, see 
52-7-6 NMSA 1978, as enacted by Laws 1990 (2nd S.S.), . the 2002 NMSA 1978 on NMOneSource.com. 
ch, 2, §§ 83 to 88, relating to workers' compensation 

Self-Insurers' Guarantee Fund Act 
Sec. Sec. 
52-8-1. Short title. 52-8-5. Self-insurers' guarantee fund commission created; 
§2-8-2. Purpose. organized as an independent commission; 
52-8-3. Definitions. board created; administrative support. 
52-8-4. Scope of act. 52-8-6. Board powers and duties; liability. 
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Sec. Sec. 
52-8-7,.. Guarantee fund prseyo pees for funding. . 52-8-10, Withdrawal of certification; grounds, 
52-8-8, Fund liability period for guarantee fund. 52-8-11. Rules and regulations. 


52-8-9: Fund membership termination. 52-8-12. Regulations remain in effect; initial commission 
general members. r tO. 


52-8-1. Short title. 


Sections 109 through 120 [52-8-1 through 52-8-12,NMSA 1978] of this act may be cited as the 
"Self-Insurers' Guarantee Fund Act". 


History: Laws 1990 (2nd S.S.), ch. 2, § 109. ANNOTATIONS 

Effective dates. — Laws 1990 (2nd §.S,), ch. 2, § 153 ai F £ 1990-91 ere! 
made Laws 1990 (2nd S.S.), ch. 2, § 109 effective Janu- Law reviews. — For survey 0 “st WORBETS OTN 
ary 1, 1991, pensation law, see 22 N.M.L. Rev. 845 (1992). 

Compiler's notes. — The phrase "this act" means 


Laws 1990 (2nd §.S.), ch. 2, §§ 109 through 120 which ap- 
pear as 52-8-1 to 52-8-12 NMSA 1978. 


52-8-2. Purpose. 


The purpose of the Self-Insurers' Guarantee Fund Act is to provide a guarantee fund for self- 
insurers to protect the workers and the families of workers employed by self-insurers who become 
insolvent. The Self-Insurers' Guarantee Fund Act is designed to help ensure the integrity and 
financial health of the workers' compensation and occupational disease disablement system as it 
applies to self-insurers in New Mexico. 


History: Laws 1990 (2nd §.S.), ch. 2, § 110. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S,), ch. 2, § 110 effective Janu- 
ary 1, 1991, 


52-8-3. Definitions. 


‘As used in the Self-Insurers' Guarantee Fund Act: 

A. "benefits" means any benefits to which a worker may be entitled under the provisions of the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978], the Subsequent Injury Act or the 
New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978]; 

B. "board" means the board of directors of the self-insurers' guarantee fund commission; 

C. "commission" means the self-insurers' guarantee fund commission; 

D, "director" means the director of the workers’ compensation administration; 

E. "fund" means the self-insurers' guarantee fund; 

F. "insolvent" means that a self-insurer is unable to pay its outstanding lawful Sbieaione as 
they mature in the regular course of business, as shown both by having an excess of required_re- 
serves and other liabilities over assets and by not having sufficient assets to reinsure all outstand- 
ing liabilities after paying all accrued claims owed; | 

G. "private employer" means an employer subject to the Workers' Compensation Act or the 
New Mexico Occupational Disease Disablement Law who is not a public employer or a public hos- 
pital employer; 

H. "public employer" means the state of New Mexico or any of its branches, agencies, depart- 
ments, boards, instrumentalities or institutions and all school districts and all political subdivi- 
sions of the state or any of their agencies, instrumentalities or institutions. "Public employer" does 
not include a public hospital employer; 

I. "public hospital employer" means any local, county, district, city-county or other public hos- 
pital or public health-related facility, whether operating in wholly or partially owned or leased 
premises; 
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J. "self-insurer" means a private employer certified by the director as being qualified to be self- 
insured for workers' compensation purposes. "Self-insurer" does not include a member of a group 
covered by the Group Self-Insurance Act [Chapter 52, Article 6 NMSA 1978]; and 

K. "worker" means an individual who is defined to be a "worker" under Section 52-1- 16 NMSA 
1978 or "employee" under Section 52-3- 3 NMSA 1978. 


History: Laws 1990 (2nd S.S.), ch. 2, § 111. Compiler's notes. — For the Subsequent Injury Act, 
Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 see §2-2-1 NMSA 1978 and notes thereto. 

made Laws 1990 (2nd §.8.), ch. 2, § 111 effective Janu- 

ary 1, 1991. 


52-8-4. Scope of act. 


Every private, individual certified self-insurer shall be a general member of the commission and 
shall comply with the provisions of the Self-Insurers' Guarantee Fund Act. 


History: Laws 1990 (2nd S.S.), ch.2,§ 112. | Effective dates. — Laws 1990 (2nd S.S.); ch. 2, § 153 
made Laws 1990 (2nd S§.S.), ch. 2, § 112 effective Janu- 
ary 1, 1991. 


52-8-5. Self-insurers' guarantee fund commission created; organized as 
an independent commission; board created; administrative 
support. 


A. The "self-insurers' guarantee fund commission" is created as a nonprofit, independent, pub- 
lic corporation for the purpose of administering the Self-Insurers' Guarantee Fund.Act. The com- 
mission shall not be considered either a state agency or an insurance company. 

B. The commission shall have a board of directors which shall consist of five members. Four 
members shall represent small, medium and large employers, provided that not more than one 
member shall be from any single employer or industry. The director shall serve, ex officio, as the 
fifth member. The initial membership of the board shall include four self-insurer representatives 
appointed by the director. Two of the four self-insurer members originally appointed to the board 
shall be appointed for an initial term of two years, and two for an initial term of four years. There- 
after, except for the director, members of the board shall serve four-year terms and shall be elected 
by the general membership of the commission. In the event of a resignation prior to the end of a 
board member's term, the board shall appoint a replacement to serve the remainder of the term. 

C... The workers' compensation administration shall provide office space, staff and supplies as is 
necessary to support the board's operation. 

D. Each general member of the commission shall have one vote in determining the board mem- 
bership. 


History: Laws 1990 (2nd S.S.), ch. 2, § 113. Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 
made Laws 1990 (2nd §.S.), ch. 2, § 118 effective Janu- 
ary 1, 1991° 


52-8-6. Board powers and duties; liability. 


A. The board may: 
(1) purchase insurance or reinsurance as is necessary to insure any potential liabilities to 


(2) provide for the imposition of assessments to ensure the financial stability of the fund; 


(3) adopt bylaws and rules necessary to carry out the functions of the commission. 
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B. Except for intentional acts or acts of gross negligence, neither board members nor general 
members of the commission shall be liable for their acts or omissions in the eCrintist ambos of the 
Self-Insurers' Guarantee Fund Act. 


History: Laws 1990 (2nd S.S.), ch. 2, § 114. Effective dates. — Laws 1990 (2nd §.S.), ch: 2, § 153 


made Laws 1990 (2nd S.S.), ch. 2, § 114 effective Janu- 
ary 1, 1991. 


52-8-7. Guarantee fund created; assessment for funding. 


A. Each certified self-insurer shall contribute to a fund to be known as the "self-insurers' guar- 
antee fund", The fund shall be used as a last resort to provide benefits to workers and the families 
of workers of self-insurers who become insolvent and otherwise unable to meet their financial 
obligations. The board shall determine, subject to approval by the director, when payments may be 
made from the fund and when a self-insurer becomes insolvent and otherwise unable to meet his 
financial obligations. ; 

B. At the time of the initial certification, each self-insurer shall deposit in the fund an amount 
equal to one percent of his paid losses for the immediately preceding year or an average of the pre- 
ceding three years' New Mexico paid losses, whichever is less or, in the event the self-insurer has 
no previous experience, an amount to be determined by the board and approved by the director. 

C. After the initial contribution, each certified self-insurer shall continue to make an annual 
contribution, based on one percent of the previous year's:paid losses, for'two more years. After 
three years of consecutive contributions, a certified self-insurer shall no longer be required to pay 
additional contributions to the fund unless: 

(1) the director determines that, due to the insolvency of a member of the fund, an addi- 
tional assessment is necessary to make the fund actuarially sound; or 

(2) the board determines the need for any special assessment to ensure the financial Ste 
bility of the fund. 

D. If, at any time, the fund account balance of the self-insurer exceeds one hurldréd fifty per- 
cent, as calculated in Subsection C of this section, the amount in excess of one hundred fifty per- 
cent shall be refunded to the insurer. 

E. In computing the account balance due, a self-insurer shall be credited with past vafehcet 
tions, including interest earned on those contributions. 

F. Each self-insurer may be required to contribute additional amounts, as determined by the 
board and approved by the-director, to maintain the financial stability of the fund. The board shall 
review at least annually the fund account balance and shall assess members as appropriate to 
maintain an adequate fund balance. Catastrophic losses shall be accounted for by a special assess- 
ment on members as determined by the board and approved by the director. 

-G. The assets of the fund are the sole property of the fund; they are not the property of the self- 
insurers who contribute to the fund. 

H. The fund shall be maintained at one or more New Mexico financial prcvegtee f as deter 
mined by the board. The fund shall not be considered public money. : 


History: Laws 1990 (2nd S.S.), ch. 2, § 115. Effective dates. — Laws 1990 (2nd §S.S.), ch. 2, § 153 
made Laws 1990 (2nd §,8,), ch. 2, § 115 effective Janu- 
ary 1, 1991, : 


52-8-8. Fund liability period for guarantee fund. 


A. The fund may be used to pay benefits to the worker or legal representative of the worker that 
are required of the self-insurer who becomes insolvent and otherwise unable to meet his financial 
obligations, provided that the injury or death occurred on or after January 1, 1992, or, in the case of 
an occupational disease, that the last injurious exposure occurred on or after January 1, 1992. 


1582 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights, reserved. 


52-8-9 SELF-INSURERS' GUARANTEE FUND ACT 52-8-12 


' B. Notwithstanding the provisions of Subsection A of this section, the fund may only be used 
to pay benefits to an injured worker if the worker's injury occurs after the date on which the self- 
insurer is certified and has made a contribution to the fund. 


History: Laws 1990 (2nd S.S.), ch. 2, § 116. Effective dates. — Laws 1990 (2nd §.S.), ch; 2, § 153 
made Laws 1990 (2nd §.S.), ch. 2, § 116 effective Janu- 
ary 1, 1991. 


52-8-9. Fund membership termination. 


A. The board may recommend to the director that a private employer be terminated as a self- 
insurer. The director may also terminate a self-insurer at his own initiative. 

B. In the case of termination, the fund shall remain liable for future compensation for injuries 
and diseases to workers of the private employer that occurred prior to termination as a qualified 
self-insurer. 


History: Laws 1990 (2nd §.S.), ch. 2, § 117, Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 117 effective Janu- 
ary 1, 1991, 


52-8-10. Withdrawal of certification; grounds. 


A. If certification of a self-insurer is withdrawn by the director, the private employer shall not 
be considered a self-insurer during any appeal of that determination. The private employer shall 
therefore obtain any necessary coverage from other sources pending resolution of the appeal. 

B. Certification of a self-insurer may be withdrawn by the director in accordance with regula- 
tions he adopts. The regulations shall consider the following as grounds for termination: 

(1) the employer no longer meets the requirements, financial or otherwise, of being a ye 
ified self-insurer; 

(2) the self-insurer engages in or induces workers to engage in fraudulent practices; 

(3), the self-insurer fails to comply with rules and regulations of the director; or 

(4) the self-insurer fails to maintain a sufficient fund balance, in which event certification 
shall be withdrawn effective the date that the fund balance is insufficient. 


History: Laws 1990 (2nd §.S.), ch. 2, § 118. Effective dates. — Laws 1990 (2nd §.8.), ch. 2, § 153 


made Laws 1990 (2nd §S.S.), ch. 2, § 118 effective Janu- 
ary 1, 1991. 


52-8-11. Rules and regulations. 


The director shall adopt rules and regulations that he determines are necessary or appropriate 
to fulfill the purposes of and implement the provisions of the Self-Insurers' Guarantee Fund Act in- 
cluding requiring adequate accountability of the collection and disbursement of money in the fund. 


History: Laws 1990 (2nd S.S.); ch. 2, § 119. | Effective dates. — Laws 1990 (2nd S.8.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 119 effective Janu- 
ary 1, 1991. 


§2-8-12. Regulations remain in effect; initial commission general 
members. 


A. The regulations adopted by the director to determine whether a private employer is finan- 
cially solvent and does not need insurance coverage under Section 52-1-4 NMSA 1978 shall remain 
in effect until superceded by regulations adopted by the director pursuant to the Self-Insurers' 
Guarantee Fund Act. The director may require a self-insurer to provide a bond or other suitable 
financial instrument. 
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52-9-1 


B. 


WORKERS' COMPENSATION 


52-9-2 


The initial general members of the Commission shall be private employers certified as of 


January 1, 1992, as being financially solvent and not needing insurance coverage under Sec- 


tion 52-1-4 NMSA 1978. 


History: Laws 1990 (2nd S.S.), ch. 2, § 120. 


Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 120 effective Janu- 
ary 1, 1991. 


ARTICLE9. 
Employers Mutual Company 


Sec. 

§2-9-1, 
52-9-2, 
52-9-8, 
52-9-4, 


Short title. 

Findings and purpose. 

Definitions. 

Employers mutual company created; organized 

as a domestic mutual insurance company. 

Company's board of directors; appointment; pow- 

ers. 

Board; directors as appointed public officials of 

state; excluded from personal liability. 

President. 

52-9-8, Exclusion of state's liability. 

52-9-9. Use of company assets. 

52-9-10. Company to be competitive; safety incentives 
and penalties; loss control, case manage- 
ment and utilization review. 

§2-9-11,, Annual accountings; possible dividends and 

credits. 


§2-9-5. 
52-9-6, 
§2-9-7, 


52-9-1. Short title. 


Sec. 
52-9-12. 
52-9-13. 


Amount of dividends or credits. 

Ability of company to transact workers’ benefits 
insurance. 

Investment counsel. 

Powers of company. 

Powers of president. 

Company audit. 

Company assets. 

Money and property of the company. 

No state appropriation. © 

Exemption from and applicability of certain 
laws. 

. Marketing. 

. Annual report. 

. Loan fund created. . 

. Authorization to issue revenue bonds. 


52-9-14. 
52-9-15, 
52-9-16. 
52-9-17, 
52-9-18. 
52-9-19. 
52-9-20. . 
52-9-21, 


Sections 121 through 144 [52-9-1 through 52-9-24 NMSA 1978] of this act may be cited as the 


"Employers Mutual Company Act". 


History: Laws 1990 (2nd §.S.), ch. 2, § 121. 

Effective dates, — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 121 effective Janu- 
ary 1, 1991. ; 

Compiler's notes. — The phrase "this act" means 
Laws 1990 (2nd §.S.), ch. 2, 8§ 121 to 144 which appear as 
52-9-1 to 52-9-24 NMSA 1978, 


ANNOTATIONS 


Constitutionality. — Under existing New Mexico case 
law, the legislation creating the employers mutual com- 
pany appears to be an unconstitutional special law char- 
tering or licensing an insurance company. Because the 
company is intended to be operated as a private entity, 
it is not clear that the exemption from the prohibition 
against special laws created by other states' courts for 
public corporations would save the legislation. 1990 Op. 
Att'y Gen. No. 90-25, 

The latest pronouncements of the New Mexico supreme 
court indicate that a loan of state funds to the employers 


§2-9-2. Findings and purpose. 


mutual company, as authorized by the workers' compen- 
sation law, violates the antidonation clause of Article IX, 
Section 14 of the New Mexico Constitution. 1990 Op. Att'y 
Gen. No. 90-25. 

The 1990 workers' compensation legislation is constitu- 
tionally infirm under N.M. Const., Art. VIII, § 10 to the 
extent the legislature intends to supplant its judgment 
for that of the state investment council and the state 
investment officer in determining whether to invest the 
severance tax permanent fund in bonds issued by the em- 
ployers mutual company and to direct that the severance 
tax permanent fund purchase those bonds. To that ex- 
tent also, the legislation may constitute a prohibited loan © 
guaranty arrangement under N.M. Const., Art. IX, § 14. 
However, the legislature has not clearly and unequivo- 
cally mandated the purchase. Consequently, it may not be 
concluded that the legislation is patently unconstitutional 
on those grounds. 1990 Op. Att'y Gen. No. 90-25. 

Law reviews. — For survey of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rev. 845 (1992). 


A. The legislature finds that the cost, service and benefits of workers' compensation and oc- 
cupational disease disablement insurance are of utmost importance to the health, welfare and 
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economic well-being of all the citizens of New Mexico. To help provide competitive workers' com- 
pensation insurance coverage, the legislature enacts the Employers Mutual Company Act. 

B. The legislature finds that, based on the relative amounts of premiums paid, small and 
medium-sized employers who are good risks for workers' compensation and occupational disease 
disablement insurance nevertheless can face serious obstacles in securing insurance at reasonable 
rates in the private voluntary market. A primary purpose of the Employers Mutual Company Act 
is to create an insurance entity that will provide, consistent with sound underwriting practices, 
assistance and competitively priced workers' compensation and occupational disease disablement 
insurance to those small and medium-sized employers. 

C. The legislature finds that employers of all sizes should benefit from the availability of com- 
petitively priced insurance from the employers mutual company. A purpose of the Employers Mu- 
tual Company Act is to create an insurance entity that will provide assistance and competitively 
priced workers' compensation and occupational disease disablement insurance to all employers; 
provided, however, that priority attention is reserved for small and medium-sized employers. 

D. The legislature finds that workers' compensation and occupational disease disablement in- 
surance premiums and costs are at a critically high level that threatens the health of New Mex- 
ico's economy. A purpose of the Employers Mutual Company Act is to improve and stimulate the 
state's economy, including critical industries relating to oil and gas production in the state. The 
legislature further finds that improving the workers’ compensation and occupational disease dis- 
ablement system in New Mexico by creating the employers mutual company will enhance the per- 
formance of industries relating to oil and gas production and increase severance tax revenues. For 
these reasons, the legislature finds investment of the severance tax permanent fund in revenue 
bonds issued by the employers mutual company is a prudent investment and provides adequate 
legal consideration for the state. 

E. The legislature finds a serious lack of relevant data based on New Mexico experience alone 
that can be used to assess the impact of workers' compensation and occupational disease disable- 
ment laws in the state. A purpose of the Employers Mutual Company Act is to generate data on 
New Mexico experience alone to assess more accurately the performance of New Mexico's workers' 
compensation and occupational disease disablement system and the impact of New Mexico's laws. 


History: Laws 1990 (2nd S.S.), ch. 2, § 122. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 122 effective Janu- 
ary 1, 1991. 


52-9-3. Definitions. 


As used in the Employers Mutual Company Act: 

A. "benefits" means any benefits to which a worker may be entitled da der the provisions of the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978], the Subsequent Injury Act and 
the New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978]; 

B. "board" means the board of directors of the employers mutual company created under the 
Employers Mutual Company Act; 

C. "claim" means the assertion by or on behalf of a woriter of a right to benefits; 

D. "company" means the employers mutual company created and authorized under the Em- 
ployers Mutual Company Act; 

E. "director" or "member" means a member of the board; 

F. "president" means the president of the employers mutual company; and 

G. "worker" means an individual who is included in the definition of "worker" under Section 52- 
1-16 NMSA 1978 or "employee" under Section 52-3-3 NMSA 1978. 


History: Laws 1990 (2nd 8.S.), ch. 2, § 123, Compiler's notes. — For the Subsequent. Injury Act, 
Effective dates. — Laws 1990 (2nd S§.S.), ch. 2, § 153 see 52-2-1 NMSA 1978 and notes thereto. 

made Laws 1990 (2nd S.S.), ch. 2, § 123 effective Janu- 

ary 1, 1991. 
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52-9-4. Employers mutual company created; organized as a domestic 
mutual insurance company. 


The Peat» mutual company" is created as a nonprofit, inde etal public corporation for 
the purpose of insuring employers against the risk of liability for payment of benefits claims to 
workers. The company shall be organized as a domestic eaeaes insurance company and shall be 
domiciled in.a class A county. 


History: Laws 1990 (2nd §.S.), ch. 2, § 124. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 


made Laws 1990 (2nd S.S.), ch, 2, § 124 effective Janu- 
ary 1, 1991, 


§2-9-5. Company's board of directors; appointment; powers. 


A... The company's board of directors shall consist of the president and eight members appointed 
or elected as provided in this section. 

_B.. Each director shall hold office until a successor is appointed or elected and begins service 
onthe board. 

C.. The governor SEP appoint, with the consent of the senate, the, initial eight directors of the 
board, and they shall then appoint the president, who shall be the ninth member of the board. 

-D. After the governor. appoints the initial eight directors of the board, those directors shall 
determine by lot their initial terms, which shall be two directors for two years, three directors for 
four years and three directors for six years. Thereafter, each director shall be appointed or elected 
to a six-year term. At the expiration of the terms of the two initial directors whose terms are two 
years, the governor shall appoint one director and the policyholders shall elect one director for full 
six-year terms. At the expiration of the terms of the three initial directors whose terms are four 
years, the governor shall appoint two directors and the policyholders shall elect one director for 
full six-year terms, At the expiration of the terms of the three initial directors whose terms are six 
years, the governor shall appoint two directors and the policyholders, shall elect one director for 
full six-year terms. Thereafter, as vacancies arise, directors shall be appointed or elected so that at 
all times five directors shall be appointed by the governor and three directors shall be elected by 
the company's policyholders in accordance with provisions determined by the board. 

EK. The governor shall not remove a director he appoints unless the removal is approved by a 
two-thirds vote of the members of the senate. 

F. At all times, two of the governor's appointees to the board shall be public members who 
have general expertise in workers' compensation, but they shall not be employed by or represent 
policyholders of the company. Of the remaining six appointed or elected board members, excluding 
the company president, three directors shall be managers or represent the management of policy- 
holders of the company and three directors shall be nonmanagement employees or represent the 
nonmanagement employees of policyholders of the company, subject to the following restrictions: 

(1) at least two of the three directors who are managers or represent the management of 
policyholders of the company shall be from or represent private, for-profit enterprises; 

(2) at least five members of the board, including the president, shall be ranihiae yaw in 
investments and economics; 

(3) no member of the board rel represent or be an employee or mural of the neon of 
directors of an insurance company; 

(4) no two Thambats of the board shall. be employed by or represent the same company or 
institution; 

(5) no more than two members of the board shall be employed by or represent a govern- 
mental entity; and 

(6) any director who has served a full six-year term shall not be eligible for another term 
until one year after the end of his term. 

The provisions of this subsection that apply to managers or representatives of management 
and nonmanagement employees or representatives of nonmanagement employees of policyholders 
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shall, in the case of the governor's initial director appointments, apply instead to the management 
and nonmanagement employees of any employer in the state. 

G. The board shall annually elect a chairman from among its members and shall elect those 
other officers it determines necessary for the performance of its duties. 

H. The power to set the policies and procedures for the company is vested in the board. The 
board may perform all acts necessary or appropriate to exercise that power. The board shall have 
the same power, authority and jurisdiction as that authorized by law for the governing body of a 
private insurance carrier. The board shall, consistent with sound underwriting practices, seek to 
provide priority assistance and competitively priced workers' compensation and occupational dis- 
ease and disablement insurance to small and medium-sized employers who are good risks for that 
insurance. 

I, Directors' compensation shall be set by the board but shall be limited so that total compen- 
sation and reimbursement for expenses incurred as a director, except for the president, do not 


exceed two thousand five hundred dollars ($2,500) for each director annually. 


History: Laws 1990 (2nd S.S.), ch. 2, § 125; 1991, ch. 
134, $1. 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "eight members" for "six members" in Subsection A; 
substituted "eight directors" for "six directors" and "ninth 
member" for "seventh member" in Subsection C; in Subsec- 
tion D, substituted "eight directors" for "six directors" and 
"three directors" for "two directors" in two places in the 
first sentence, substituted "three initial directors" for "two 
initial directors" and "two directors" for "one director" in 
the fourth sentence, rewrote the fifth sentence which read 
"At the expiration of the terms of the two initial directors 
whose terms are six years, the policyholders shall elect two 
directors for full six-year terms" and substituted "five di- 
rectors" for "two directors" and "three directors" for "four 
directors" in the final sentence; deleted former Subsection 
Ff, relating to termination of the governor's power to ap- 
point directors; designated former Subsections G to J as 
Subsections F to I; in Subsection F, rewrote the introduc- 
tory paragraph, substituted "five members" for "four mem- 
bers" in Paragraph (2) and "two members" for "one mem- 
ber" in Paragraph (5) and deleted "six" preceding "director 
appointments" in the final sentence of the Subsection; and 
added the final sentence in Subsection H. 


ANNOTATIONS 


No jurisdiction over claims between insurers. — 
The workers' compensation administration does not have 
jurisdiction over a controversy between workers' com- 
pensation insurers that has no effect on the rights of the 
worker. Jones v. Holiday Inn Express, 2014-NMCA-082, 

Where worker sustained a back injury; thirteen days 
before the accident, the employer changed worker's com- 
pensation carriers from plaintiff to defendant; unaware 
of the change, the employer's manager gave notice to 
plaintiff of worker's claim for benefits; without research- 
ing whether the employer was insured through plaintiff, 
plaintiff accepted the claim and began paying benefits to 
worker; plaintiff also erred by miscalculating the amount 
of benefits which gave worker 700 weeks instead of 500 
weeks of benefits; when plaintiff discovered the error, 


- plaintiff filed a complaint with the workers' compensa- 


tion administration requesting that the workers' com- 
pensation judge order defendant to pay future benefits to 
worker and to reimburse the benefits paid by plaintiff, the 
workers' compensation administration lacked jurisdiction 
over the controversy because the controversy did not in- 
volve or affect worker's claim for compensation. Jones v. 
Holiday Inn Express, 2014-NMCA-082. 


52-9-6. Board; directors as appointed public officials of state; exehnied 
from personal liability. 


Directors are appointed public officials of the state while carrying out their duties and activities 
under the Employers Mutual Company Act. The directors and the employees of the company are 
not liable personally, either jointly or severally, for any debt or obligation created or incurred by 
the company or for any act performed or obligation entered into in an official capacity when done 
in good faith, without intent to defraud and in connection with the administration, management 
or conduct of the company or affairs relating to it. wat Oe 


Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 126 effective Janu- 
ary 1, 1991. 


History: Laws 1990 (2nd S.S.), ch. 2, § 126. 


52-9-7. President. 


The company is under the administrative control of the president. He shall be in charge of the 
day-to-day operation and management of the company. The board shall appoint the president, and 
he shall serve at the pleasure of the board. He shall receive compensation as set by the board. The 
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president shall have proven successful experience as:\an executive at the salt management 
level in the insurance, or self-insurance, business. 


History: Laws 1990 (2nd S.S.),:ch. 2, § 127. Effective dates. — Laws 1990 (2nd S:S.), ch. 2, § 153 


made Laws 1990 (2nd S.S,), ch. 2, § 127 effective Janu- 
ary 1, 1991. 


52-9-8. Exclusion of state's liability. 
The state shall not be liable for any obligations incurred by the company. 


History: Laws 1990 (2nd S.S.), ch. 2, § 128. Effective dates, — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd §S,S.), ch. 2, § 128 effective Janu- 
ary 1, 1991. 


52-9-9. Use of company assets. 


The assets of the company shall be applicable to the payment of losses. sustained on account of 
insurance issued by it and to the payment of salaries, dividends as provided in Sections 131 and 
132 [52-9-11 and 52-9-12 NMSA 1978] of this act and other expenses. 


History: Laws 1990 (2nd S.S.), ch. 2, § 129. Effective dates. — Laws 1990 (2nd S.S.), ch.'2, § 153 


made Laws 1990 (2nd S.S.), ch. 2, § 129 effective Janu- 
ary 11991. 


52-9-10. Company to be competitive; safety incentives and penalties; 
loss control, case management and utilization review. 


A. The company shall be competitive with other insurers of workers' compensation and oc- 
cupational disease disablement insurance. It is the expressed intent of the legislature that the 
company shall ultimately become self-supporting. For that purpose, loss experience and expense 
shall be ascertained, and dividends, credits or rate deviations may be made, as provided in the 
Employers Mutual Company Act. In order to control costs, the company shall provide as many of 
its services in-house as practicable. 

B. The company shall be liable to the same extent as any private insurance company for the 
payments that are required to be made under Chapter 59A, Article 43 NMSA 1978 to protect 
against the insolvency of any other insurer of workers' compensation or occupational disease dis- 
ablement. Likewise, the company shall receive the same benefits under those provisions as any 
other insurer of workers' compensation or occupational disease disablement. 

C. The company shall provide necessary assistance to its policyholders regarding workplace 
safety. The company may reward or penalize policyholders depending upon their participation 
in workplace safety programs, actual loss reduction and safety performance. The company shall 
notify its policyholders of all safety services provided at the time of issuance or renewal.of a policy. 

D,. The company shall provide its policyholders with loss-control services to prevent accidents 
from occurring, case management review to monitor the status, progress and appropriateness of 
each claim filed and to help workers return to work, and utilization review to determine the a 
propriateness of medical services charged: 


History: Laws 1990 (2nd S.S.), ch. 2, § 130. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 130 effective Janu- 
ary 1, 1991. 


52-9-11. Annual accountings; possible dividends and credits. 


The incurred loss experience and expense of the company shall be ascertained each year. If 
there is an excess of assets over liabilities, necessary reserves and a reasonable surplus for the 
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catastrophe hazard; then a cash dividend may be declared to or a credit allowed to an employer 
who has been insured with the company in accordance with criteria approved by the board, which 
may account for the employer's safety record and performance. 


History: Laws 1990 (2nd §.S.), ch. 2, § 131. Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, 3 131 effective Janu- 
ary 1,.1991, 7). | 


52-9-12. Amount of dividerids’ or credits. 


The cash dividend or credit to an ries Apne shall be an amount that the boand d in its discretion 
considers appropriate. 


History: Laws 1990 (2nd §,S.), ch. 2,§ 132. Effective dates. — Laws 1990 (2nd S.S,), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 132 effective Janu- 
ary 1, 1991. 


52-9-13. Ability of company to transact workers! benefits insurance: 


Effective no later than January 1, 1992, the company shall transact insurance business to pro- 
vide coverage for workers! benefits and employers' liability. | 


History: Laws 1990 (2nd S.S.), ch. 2, § 133. Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 
| made Laws 1990 (2nd S.S.), ch. 2, § 133 effective Janu- 
ary 1, 1991. 


52-9-14., Investment counsel. . 


The company may retain an independent investment counsel. The board shall | periodically re- 
view and appraise the investment strategy being followed and the effectiveness of such services. 
Any investment counsel retained or hired shall report ae least once a month to the board on invest- 
ment results and related matters. 


History: Laws 1990 (2nd S.S.), ch. 2, § 134. Effective dates. — Laws 1990 (2nd §.S.), ch. 2, § 153 
made Laws 1990 (2nd §.S.), ch. 2, § 134 effective Janu- 


ary 1, 1991. 


52-9-15, Powers of company. 


The company may: 

A. insure any New Mexico eres for workers' coitperencon and employer" s liability cover- 
age to the same extent as any other insurer; 

B. indemnify a New Mexico employer against his liability for workers' compensation and em- 
ployer's liability coverage under the laws of any other state for New Mexico employees temporarily 
working outside this state if the company insures the employer's workers who work within this 
state; 

C. sue and be sued in all actions arising out of any act or omission in connection with its busi- 
ness or affairs; 

D. enter into any contracts or obligations relating to the company that are authorized or per- 
mitted by law; 

E. issue revenue bonds as authorized pursuant to the Employers Mutual Company Act; 

F. invest and reinvest money belonging to the company as provided in the Employers Mutual 
Company Act; and 

G. conduct all business and affairs and perform all acts in carrying out its function whether or 
not specifically designated in the Employers Mutual Company Act. 
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History: Laws 1990 (2nd S.S.), ch, 2, § 135. Effective dates. — Laws 1990 (2nd §.S.), ch. 2,§ 158 - 
made Laws 1990 (2nd §.S.), ch. 2, § 185 effective Janu- 
ary 1, 1991. 


52-9-16. Powers of president. 


In conducting the business and affairs of the company, the president may, subject to restrictions | 
imposed by the board, carry out the policies and procedures established by the board and may: 

A. enter into contracts of workers' compensation and employer's liability insurance; _ 

B. sell annuities covering workers' compensation and employer' s liability insurance; 

C. ‘decline to insure any risk that does not meet the minimum underwriting standards estab- 
lished by the board; : 

D. reinsure any risk or a part of a risk; 

EK. cause the payrolls or other operations of employers applying for insurance to the company 
to be inspected and audited; | 

F. make rules for the settlement of claims against the company; 

G. contract, on the same basis as insurers, with health care providers, as defined in Section 52- 
4-1 NMSA 1978, for the treatment and care of workers entitled to benefits from the company; 

H. make safety inspections of risks and furnish advisory services to employers on safety and 
health measures; 

I. act for the company in collecting and disbursing money necessary to administer the com- 
pany and conduct its business; 

J. sign contracts and incur obligations, including revenue bonds, on behalf of the company; 

K. perform all acts necessary to exercise power, authority or jurisdiction over the company 
to discharge its functions and fulfill its responsibilities, including the establishment of premium 
rates; and 

L. conduct all business and affairs and perform all acts in carrying out his duties whether or 
not specifically designated in the Employers Mutual Company Act. 


History: Laws 1990 (2nd S.S.), ch. 2, § 136. Effective dates. — Laws 1990, (2nd S.S),.ch. 2:8 158 
; made Laws 1990 (2nd S. S.), ch. 2; § 136 eiective: Janu- 
ary 1, 1991, 


52-9-17. Company audit. 


The board shall cause an annual audit of the books of accounts, funds and securities of the com- 
pany to be made by a competent and independent firm of certified public accountants, the cost of 
the audit to be a charge against the company. A copy of the audit report shall be filed with the su- 
perintendent of insurance and the president. The audit shall be open to the public for inspection. 


History: Laws 1990 (2nd S.S.), ch. 2, § 137. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, 8-153 
made Laws 1990 (2nd S.S.), ch. 2, § 187 effective Janu- 
ary 1, 1991. 


52-9-18. Company assets. 


In addition to other provisions of law governing regulation of insurance companies, if the super- 
intendent of insurance finds that the company does not own assets at least equal to all liabilities 
and required reserves together with the minimum basic surplus and free surplus required of a 
mutual casualty insurer by the Insurance Code, or that its condition is such as to render the con- 
tinuance of its business hazardous to the public or to the holders of its policies or certificates of 
insurance, the superintendent shall: 

A. notify the president and chairman of the board of that determination; 

B. furnish the company with a written list of the superintendent's recommendations to abate 
the determination; and 
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C. notify the governor, the president pro tempore of the senate, the speaker of the house of rep- 
resentatives and the legislative finance committee of the recommendations of the superintendent 
and any actions taken in response by the company. 


History: Laws 1990 (2nd S.S.), ch. 2, § 188. Cross references. — For the Insurance Code, see 59A- 
Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 1-1 NMSA 1978 and notes thereto. 

made Laws 1990 (2nd S.S.), ch. 2, § 188 effective Janu- 

ary 1,1991. 


5§2-9-19. Money and property of the company. 


All premiums and other money paid to the company, all property and securities acquired through 
the use of money belonging to the company and all interest and dividends earned upon money be- 
longing to the company and deposited or invested by the company are the sole property of the com- 
pany and shall be used exclusively for the operation and obligations of the company. The money of 
the company is not state money. The property of the company is not state property. 


History: Laws 1990 (2nd S.S.), ch. 2, § 139. Effective dates, — Laws 1990 (2nd S.S.), ch, 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 189 effective Janu- 


ary 1, 1991. 


52-9-20. No state appropriation. 


The company shall not receive any state appropriation. 


History: Laws 1990 (2nd S.S.), ch. 2, § 140. Effective dates. — Laws 1990 (2nd S.S,), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 140 effective Janu- 
ary 1, 1991, 


52-9-21. Exemption from and applicability of certain laws. 


The company shall not be considered a state agency for any purpose. This includes exempting 
the company from all state personnel, salary and procurement statutes, rules and regulations. The 
insurance operations of the company are subject to all of the applicable provisions of the Insurance 
Code in the same manner as those provisions apply to a private insurance company. The company 
is subject to the same tax liabilities and assessments as a private insurance company. 


History: Laws 1990 (2nd S.S.), ch. 2, § 141. Cross references. — For the Insurance Code, see 59A- 
Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 1-1 NMSA 1978 and notes thereto. 

made Laws 1990 (2nd S.S.), ch. 2, § 141 effective Janu- 

ary 1, 1991, 


5§2-9-22. Marketing. 


A. Pursuant to rules adopted by the board, the company, private independent insurance agents 
licensed to sell workers' compensation insurance in New Mexico and any insurance association 
acting as a general agent, provided the association has at least one hundred members, may sell 
insurance coverage for the company. The board shall establish a standard agency contract for any 
insurance association acting as a general agent with which the board contracts. The board shall 
adopt a schedule of commissions that the company will pay to any qualified independent insur- 
ance agent or association. 

B. The marketing representatives employed directly by the company shall obtain a license 
from the superintendent of insurance. The marketing representatives employed directly by the 
company shall not be licensed to sell any type of insurance other than workers' ents or 
occupational disease jovi Sine insurance. 
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History: Laws 1990 (2nd S.S.), ch. 2, § 142. Effective dates. — Laws'1990 (2nd S.S.), ch. 2, § 153 
made Laws 1990 (2nd.8.S.), ch, 2, § 142 effective Janu- 
ary I, 1991. 


5§2-9-23. Annual report. 


The president shall submit an annual, independently audited report, in accordance with proce- 
dures governing annual reports adopted by the national association of insurance commissioners, 
by October 1 of each year to the governor, the legislative finance committee and any other appro- 
priate legislative committee indicating the business done by the company during the previously 
completed fiscal year and containing a statement of them resources and liabilities of the company. 
The report shall include: 

A. the volume of premiums Pisured pt Be the company and its share of the workers’ benefits 
market in the state; 

B. the percent division of the premium dollara among various types of benefit sal nGitl and 
administrative costs for policies and claims under the company; 

C. the average rate of return enjoyed by the company on invested assets; 

D. recommendations concerning desired changes in the company to promote its prompt and 
efficient administration of policies and claims; 

EK. recommendations to the legislature and the governor regarding the pon enited operation of 
the company; and 

F. any other information the president deems appropriate. 


History: Laws 1990 (2nd S.S.), ch. 2, § 148. Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 


made Laws 1990 (2nd §S.S,), ch, 2, § 143 effective Janu- 
ary 1, 1991. 


52-9-24. Loan fund created. 


There is hereby created in the state treasury a fund to be known as the "employers mutual com- 
pany loan fund". 


History: Laws 1990 (2nd S§.S.), ch. 2, § 144. Effective dates. — Laws 1990 (2nd §S.S.), ch. 2, § 153 
made Laws 1990 (2nd S.S.), ch. 2, § 144 effective Janu- 


ary 1, 1991) 


52-9-25. Authorization to issue revenue bonds. 


A. In order to provide funds for the continued development: and operation of the employers 
mutual company, the board of directors of the company is authorized to issue revenue bonds from 
time to time, in a principal amount outstanding not to exceed ten million dollars ($10,000,000) at 
any given time, payable solely from premiums received from insurance policies and other revenues 
generated by the company. 

B. The board may issue bonds to refund other bonds issued pursuant to this section. 

C. The bonds shall have a maturity of no more than ten years from the date of issuance. The 
board of directors of the employers mutual company shall determine all.other terms, covenants 
and conditions of the bonds; provided, however, that the bonds may provide for prepayment in part 
or in full of the balance due at any time without penalty, and the company shall not make any pre- 
payments until it has established adequate reserves for the risks:it has insured and has received 
approval from the superintendent of insurance for the proposed prepayment. 

D,, The bonds shall be executed with the manual or facsimile signature of the president of the 
employers mutual company. or the chairman of the board of directors of the company and attested 
by an other member of the board. The bonds may bear the seal, if any, of the company. 

K. The proceeds of the bonds and the earnings on those proceeds are appropriated to the boand 
of directors of the employers mutual company for the development and operation of the employers 
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mutual company, to pay expenses incurred in the preparation, issuance and sale of the bonds, to 
pay any obligations relating to the bonds and the proceeds of the bonds under the federal Internal 
Revenue Code of 1986, as amended, and for any other lawful purpose. 

F. The bonds may be sold either at a public sale or at a private sale to the state investment 
officer or to the state treasurer. If the bonds are sold at a public sale, the notice of sale and other 
procedures for the sale shall be as determined by the president or the board of directors of the 
employers mutual company. 

G. This section is full authority for the issuance and sale of the bonds, and the bonds shall not 
be invalid for any irregularity or defect in the proceedings for their issuance and sale and shall be 
incontestable in the hands of bona fide purchasers or holders of the bonds for value. 

H. An amount of money from the sources specified in Subsection A of this section sufficient to 
pay the principal of and interest on the bonds as they become due in each year shall be set aside, 
and is hereby pledged, for the payment of the principal and interest on the bonds. 

I. The bonds shall be legal investments for any person or board charged with the investment of 
public funds and may be accepted as security for any deposit of public money, and the bonds and 
interest thereon are exempt from taxation by the state and any political subdivision or agency of 
the state. 

J. The bonds shall be payable by the employers mutual company, which shall keep a complete 
record relating to the payment of the bonds. 


History: Laws 1990 (2nd S.S.), ch. 3, § 7; 1992, ch. which read "Proceéds from the sale of the bonds shall be 
24, §1. used first to pay back the one million dollar ($1,000,000) 

Cross references, — For the Insurance Code, see 59A- loan provided to the company from the appropriations 
1-1 NMSA 1978 and notes thereto. contingency fund under Section 9 of this act" and, in the 

The 1992 amendment, effective May 20, 1992, in Sub- second sentence, deleted "for the repayment of that loan," 
section A, inserted "of directors of the company"; in Sub- preceding "for the development and operation" and in- 
sections C, E, and F, inserted "of directors of the employ- serted "and for any other lawful purpose" at the end; in 
ers mutual company"; in Subsection D, inserted "of the Subsection J, inserted "employers mutual"; and made sty- 
employers mutual company" and "of directors of the com- listic changes. 
pany"; in Subsection E, deleted the former first sentence, 

ARTICLE 10 


Release of Medical Records 


Sec. 
52-10-1. Release of medical records. 


52-10-1. Release of medical records. 


A. A health care provider shall immediately release to a worker, that worker's employer, that 
employer's insurer, the appropriate peer review organization or the health care selection board 
all medical records, medical bills and other information concerning any health care or health care 
service provided to the worker, upon either party's written request to the health care provider for 
that information. Except for those records that are directly related to any injuries or disabilities 
claimed by a worker for which that worker is receiving benefits from his employer, the request 
shall be accompanied by a signed authorization for that request by the worker. 

B. An employer or worker shall not be required to continue to pay any health care provider 
who refuses to comply with Subsection A of this section. 


History: Laws 1990 (2nd §.S.), ch, 2, § 90. ANNOTATIONS 

Effective dates. — Laws 1990 (2nd S.S.), ch. 2, § 153 1 hibited Th 
made Laws 1990 (2nd S.S.), ch. 2, § 90 effective January 1, Ex parte contacts properly prohibited. — The 
1991. district court did not err in issuing an order prohibit- 

Severability. — Laws 1990 (2nd S.S.), ch. 2, § 152, pro- ing employer's workers' compensation insurer from 


engaging in ex parte contacts with worker's treating 
physician. Church's Fried Chicken No. 1040 v. Hanson, 
1992-NMCA-115, 114 N.M. 730, 845 P.2d 824, cert. denied, 
114 N.M. 577, 844 P.2d 827 (1993). 


vided for the severability of the act if any part or applica- 
tion thereof was held invalid. 
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